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Chetti 371 
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Ammal 998 

**Ammanna v. Satyanarayana 916 

*Ammasi Goundan v. Subramania 
Ohettiar ^ 1080 
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Arulay, in re 815 
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Naicker ^96 

^Arunachalam Chetty v. Abdul 
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46 B 


*AnUy^v. Eattamma ^622 **Balavenkataseefcharama Ohettiar ^ 

Ankayya V. Venkata Ramaya 665 Official Receiv^, Tvencar 799 

♦Annapumamma v. Venkamma 1017 Bangarammal 7 J9 
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^ n ij 772 *Basavayya v. Venkatappayya 676 
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rain 6 him Sahib . 

*Appalaswami v. Simhadri Appadu 384 Berharnpove GouneB v. Oriental 

Appaswami Padayachi v. Ethira- Government. Security E.fe In- 

inln Eaidu 1043 surance Co.. Ltd. y44U> 

Appu V. Achuta Menon 755 Bhadray^’a v. Jaggaiaju 
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Bhujanga Eao v. Feriyathambi 
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Gonndau 635 

' Board of Eeveniic, Madras v. Moo- 

panna Soaiarazu FB 1038 

Brahmayya v. Guntur ^lunicipal 
Council 1007 

Brahmayya v. Madhuram 496 

Brahmayya v. Yenkatasuryanara- 
yananiurthy 557 

'^Bulkee Bee v- ^Id. Ummar Sahib 415 
^Butchiiaju v. Seetharamayya S77 


60 


Chakrapani Fadhi v. Krushno 
Kaiko 020 

Chakvavarthi Kainar v. Pushpa- 
vathi Amnial 985 

Cbanday^a Ilcgde v. Kaveri He- 
gadthi 189 

Chand Mull Di dha v. Purusho- 

fcbam Bos^^ 584 

Chandra Mo\iles%vara Prasad v. 
Kameswara Soroayajulu 157 

'^Cheggacmull Sowcar v. Manicka 

Mudaliar 792 
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'^'Chidambara Thcvar v. Subbaiajar 623 
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Chinnayya v. Mangamma 664 
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ker 3 63 

Chockalingam Pillai v. P. B. P. 8. 

Ficbappa Chettiar 155 

Choakkalinga Tambiran v. Bama- 
nadan 1031 

Chowdanna v. Venkataratbina- 
yamvarti 621 

*Chowdappa Gounder v. Kathaperu- 

mal Pillai 801 

Collector of Ohinglepxit District v. 
Kadir Mohideen Sahib 732 

’‘‘"'Commissioner of Income-tax, 

Madras v. King & Partridge FB S68 
'V. Krishnachand.ra Gana- 

patbi Narayana 287 

-V. Nedungadi Bank Ltd. 

FB 1048 

'V- M. S. Umamaheswara 
Gin and Bice Factory, 

Ltd., Guntur FB 1032 
*" 'V. Thevava Patasala FB 949 

84 






"Dasa Kaicken v. Kunha Ahamad- 
koya 64& 

'•'David Cutinha v. Salvadora Mina- 

zes 1202 

"Deivachila Aiyangar v. Eaghiipathi 
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Deputy Collector, Cocoanada v. 

Maharaja of Pittapur 492(1> 

Devasikamani Mudaliar v. Kara- 
yana Prasad 288 

Dewasikhamani Asari v. Emperor 727 

Dbarman v. Ettappa Nayakkar 539 

Doraiswami Aiyar v. Balasiindaram 
Aiyar 558 

Doraiswami Chetty v. Official 
Assignee of Madras 946 

Doraswami Nadar v. Joseph 
L. Mother 319 

Doraswami Naidu v. Mir Hussain 975 

Draksharam Chandraniouli v. 

Satya Karayana 1020 

*Durga Bai Ammal v. Eamanatha 

Bao 64 

97 E 

*’Eliarayan v. Eangaswami Iyer 816 

Errappa Beddi v. Peddamunisw'nmi 
Setti 161 

99 G 

^''Gandha Korliah v. Janoo Hassan 175 

*Gangahara Saha v. Swaininadha 

Mudali 218 

Ganpatiraju, Baja v. P. Bama- 
murthi 1045 

Ghuiam Ghouso Sha v. Pakkiri 
Bowther 782 

Godan Katnbudiripad v. Krishnan 
Nambuairipad 880 

Gopala Chetty v. Narayanaswami 
Chetty _ 681 

Gopalakrisbna Konar v. Vilanga 
Konar 132 

Gopalam v. Suryanarayana 752 

*Gopala Padayachi v. Bajagopal 

Kaidu 1148 
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Govinda Nadan v. Ramaswamy 
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*Govindan Nayar v- Ithaletty 764 
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pandian Servai 1145 

Govindaswami Pillai v. Dorai¬ 
swami Mudali 129 

*Govindaswami Pillai v. Bama- 

nathan Chettiar 164 

**Govindoss Chathurbhujadoss & Co. 

V. Sukdevadoss Bam Prasad 326 
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Thambiran FB 

*Guruswami Pillai v. Veorabhadi'a 
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119 H 

"'Hanmantba Rao v. Latohauiuia 119^ 
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ra]ul'' Naicker 

*'=‘Hari Rao v. Official Assignee, Hi^h 

Court. Madras FB 556 

**JIussain Sahib v. P. Subbayya FB 449 

123 I 

Innasimuthu Pillai v. A. J. Lutz 1029 

124 J 

^Manakiram Ohotfcy v- Nagamony 

Mudaliar -"3 

125 K 

'"Kaliakkal v. Palani Koundan 112 

Kaliaperumal Naidu v. Ponnu' 
swami Chefctiar 647 

"Kaliappa Goundau, re ' 296 

*Kaliappa Mudaliar v. Kumara^ami 
Mudali 

'■'Kaliba Salib v. Subbaroya Aiyar 365 

Kalliani Amma v. Cochin Sircar 143 

"Kaman Mada v. Malli 159 

"Kambhoblu v. Ashreef Hussain 54 

Kandasami Cbettiar v. G. P. F. 

Foulkos 396 

Kandasami Chetty, in- re^ 346 

Kandaswami Udayan v. Volayutha 
Udayan 774 

’^Kannamal in re 570 

Kanni Chefcti v. Raju Chetty 879 

*Karappana Tevar v. Angammal 678 

Karuppan Chetfci V. Maruthanaya- • 
gam Pillai 1176 

Karuthan Cbettiar v. Raman 
Ghetti 1159 (2) 

Kasi Iyer v. Official Receiver, Tan- 
jore 228 

Kasturi Chetty v. Chinnasami 
Pillai 624 

'■^'Kathamuthu Pillai v. Subraman- 
1am Cbettiar 569 

Kathyumma v. Muhammad Kutt^- 1083 
Keecbappa v. Lakshmana 1160 

■Kent. E. O. v. E. E. L. Kent 59 

**Kesar Singh v. Secy of State 881 

Kesavalu Naioker v. Corporation of 
Madras 381 

^Kesavaramayya v. V. Yenkatarat* 
nam 452 

Khajamyan Rowther v. Appavu 
Pillai 120 

Khazi Muhammad Khan, in re 154(1) 
**Khuddus, S. M. A. v. Sowdagar 

Mahammad Hussain 1015 


543 




Konadayya V. Veeranna 

#Kotayya v. Kotappa 14^ 

^Krishna Aiyar v. Ponnappa Nadar 1000 
Krishna Jute & Cotton Mills Co. v. 
Municipal Council. Vizianaga- 

ram . . \52(2) 

Kvishnuiuaclittno^r v. MuDicipftl 

Council, Srirangam 448 

*Krishnama Charulu v. Venkata 

Subbiah 1059 

*Krishnamoorthy v. Ramayya 87o 

Krishnan v. Municipal Prosecutor, 
Cannanoro 

^Krishna Pattar v. Seetha Rama 

Pattar . 

*Krishnas\vami Bhagavatar v. Thi* 

rumalai Iyer 161 

Ki'ishnaswami Cbettiar v. Ghulam 
Mahomed ^ , 651 

Krishnaswami Naidu v. Varnikalin* 
gam Pillai 1166 

Kuohu Iyer v. Vengu Ammal 407 

Kunnath Packi v. Kunnath Maho* 
mod . 150(2) 

Kuppuswami Aiyar v. Gox’poration 
of Madras 281 

*Kuppus\vami Mudaliar v. Chocka* 


linga Mudaliar 


181 


Kuppuswamy Pillai v. Mahomed 
Kasim 566 

Kuthalinga Mudaliar v. Shanmuga 
Mudaliar ^ ^64 

**Kuttikrishnan Nair v. Appa Kair Izlo 

172 L 

Lakshmakka v. Bala Rangappa 388 
*Lak9hmana Aiyar v. Sankarapati* 

diam Pillai ^1^ 

*Lakshmanacharyulu v. Venkata- 

rainanuja 627 

*Lakshmi Ammal, in re 96 

Lakshmikanthan v. Narayana* 
swami Iyer 1109 

Lakshmi Venkata Bhusura Rama 
Rao V. Venkata Raju 1146(2) 

Lalumia v. Mazur Hannisa 698 

Linga Aiyar v. Lakshumanan 

Cbettiar 687 

180 M 

Madhura Gramani v. Sesha ^ddi 1018 
*Madura Devasthanam v. Sunaaram 

Annavi 57 

Madura Hindu Permanent Fund 
Ltd. V. Kamakshi Ammal 492(2) 

Madura Municipality v. Muthu 
Balu Clietty 576 

Mahadeva Iyer v. Ramakrishna 
Beddiar 114 

*Mahalakshmamma v. Ramasamy 641 
*Mahalakshmi Ammal, in re 567 
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Mabalaktihmi Ammal v. Venkata 
Kaiker 345 

Mabalinga Naicker. v. Vellaya 
Kaicker 190 

Maharajah of Jeypore v. Sobha 
Siindar Dalai 149 

"^Mahomed Batcba Sabib v. Aruna* 

cbalam Ghettiar 30 

Mabomed Bi Bi v. Sulaiman 
Ahmed 1110 

Mabomed Hamidudin v. Mubamed 
Ghouse 1197 

'‘‘Mahomed Hussain Sahib v. Baba 

Sah 336 

Mabomed Ibrahim v. Sundaram 
Chetti 1066 

^Mahomed Khan Sabib v. Kadir 

Batoba Sabib 466 

Mabomed Meera v. Duraisami 
Naidu 1147 

Mabomed l^oorulla v. Hasarath 
Kibulai 1209 

*Mahomed Sahib v. Alagappa Chet- 

tiar 31 

^Mabomed S. Gbamnad v. Jainabi 861 
*Mabomed Usan Bowthei* v. Secy. 

of State 788 

*Malabar Forest & Rubber Go. v. D. 

H. Maoleod 270 

^Malappa v. N. G. Kai'e 487 

Malliab v. Ganganna 830 

Mamayya v. Official Receiver, 
Gxintur 338 

'“Manioka Ghebti v. Knppusami 

Asari 644 

Marappa Goundan v. Subramania 
Iyer 379 

Mariya Pillai v. Muthuvelu 
Pandaram 877 

*Marudayya Thevar v. Shanmuga* 

snndara Thevar 139 

Matharan v. Narayanaswami 
Aiyar 210 

Mathilda Sice v. Fritz Gaebele 955 

*Maya Nadan v. Arunaohalam 

Gbettiar 1106 

Mayandi Thevan v. Emperor 1165 

*Mayappa Ghettiar v. Kolandaivelu 
Gbettiar 

*Menon, K. G. v. Krishna Nayar 989 

Mobideen Batcha Sahib v. Dawood 

Sahib 1035 

Mobideen Maracayar v. Ramana- 

dhan Ghettiar 217 

■ Moolaswami v. Tatayya 
Mooppil Nair v. Ammalu Amma 667 
*Mndurupayalagadu, t72-re 741 

.Municipal Oounoil, Cochin v. ^ 

* ' Bavn Deyussi ^ 236 


Municipal Council, Mangalore v. 

Parry & Co. 1187 

Municipal Gonncil, Rajabmundry 
V. Jaladiirga Prasadarayudn 800 

Municipal Council, Tuticorin v. 

Shunmuga Moopanar 251 

‘‘Munisami Chetti v. Ddayan 945(1) 

Munisami Chetty v. Subbaroya 
Acbari 878 

’‘Munuswami v. Sagalaguna 
Nayudu 699 

'^Munuswami Naidu, in the matter 

of F B 668 

Munuswami Nayakar v. Abdul 
Azeez Sahib 146 (2) 

Mnnuswami Pillai y. Hussain 
Khan Sahib 016 

'■‘Murugappa Ghettiar, in re 767 

'^Murugappa Ghettiar v. D. K. S. S. 

Firm 135(2) 

Musal Naidu v. Virasami Reddi 902 

Musthabu v. Nani 536 

Muthayan Ghettiar v. Panchavarna 
Nadar 026 

"^"Muthia Gbettiar v. Venkatasub* 

barayulu Naidu 160 

Mutbu Balu Obetti, in re 1131 

'"Muthukaruppa Muthirian v. Siva- 

bbagyathammal 33 

Muthu Pillai v. Alagirisami Pillai 232 
'^Muthuramalinga Sethupathi v. 

Secy, of State 341 

Muthuraman Ghettiar v. Seetha* 

i*ammayya 216 

Muthiisami Iyer v. Dharma Raja 495 
Mutlniswami Aiyar v. Ramalinga 
Mudaliar ^ 485 

Muthuswami Ghettiar v. Official 

Receiver of North Arcot ^ 1019 

'Muthu Veerappa Ghettiar v. Siva" 
gurunatha Pillai 133(1) 

Muthuveeraswami v. Annamalai 
Ghettiar 411 

'*‘Muthuv6nkatarama Reddiar v. 

Official Receiver of South Arcot 350 
Mylapore Hindu Permanent Fund 
V. Chinniah 785 

248 N 

Nachiappa Ghettiar v. Kandappan 

Ghettiar 958CJ 

'‘Nadupi V. Subbaraya Chetty 1196 

Nagaya Naidu v. Ekambara Ghot- 

tiar ^ ^ 11*^^ 

Nagoswara Iyer v. Srinivasa 
Aiyangar 

*Nagoor Meera v. Mahhadu Meera 259 
Naidu, R. S. v. J. Ramier ^ 047 

X^allakakkan Anabalam v* 

Kal lalagar Devasfchanam 1’56 
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Nallaperumnl Pillai v. Ponnaya 
Mudaliar 1124 

Nallaya Goundar v. Palani Qoun* 
dan 1154 

'''Nannioi' v. Rayaln Iyer, Nagasami 

Iyer & Oo. 778 

Naramma v. Kengamma 359 

'^Narasamma v. Sarasamman 353 

Narasamma v. Venkataraju 534 

Narasimba Aiyar v. Rangachari 689 

Narasimham v. Chendramma 164(2) 

’*‘*Nara3imham v. Narayana Rao 66 

Narasimha Mudali v. Narayana- 
sami Chetty 118 

*Narasimha Rao v. Subrarayudu 834 

*Narasimba Suryanarayana v. 

Laksbminarasimbam 267 

^Narayanappa v. Bheemappa 494 

"^Narayana Cbettiar v. Muthu 

Chettiar 980 

Narayana lyangar v. Trippayya 3C6 

Karayana Jeer Swamigal v. Abo- 
bila Jeer 166 

"'‘Narayana Mndaliar v. Nagappa 
Mudaliar 245 

Narayana Naicken v. Venkafca- 
swami Kaicken 1190 

*Narayanaswami Aiyar v. Venkata- 
rama Aiyar 808 

*Narayanaswami Naidii v. Ranga* 
swami Naidu 749 

^Narayanaswami Pillai v. Gopala- 
krishna Naidu 112 

^Natarajan v. Muthiah Ghetty 261 

Natesa Aiyar v. Panohapagesa 
Aiyar 247 

Natesa Patbar v. Ganapathi Subbu 
Pathar 851 

*Natesa Tbevan v. District Board 
of Tanjoi ‘0 314 

Noorulla Sahib V. Nanjappa 404 

281 ' O 

Official Assignee of Madras v. 

Narayana Goundan 1137 

* V. Ramalingappa 554 

* V. Tbayarammal 936 

V. Zamindar of TJdayar- 

palayam 150(1) 

^Official Receiver, South Kanara v. 

Bastiao Souza 826 

Official Receiver, Tanjore v. Naga- 
ratna Mudaliar 194 

Official Trustee of Madras v. C. 
Kamalammab 1214(2) 

^ Oniayaohi v. Ramcbandra Iyer 899 

^9 p 

Paohaiyappa Ohetti v, Sivakami 
Amxnal 109 


* 

*, 
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Paidal Nayar,, iit re 225 

'^'Pakkii* Mahomed Rowtiben v. 
Piobai Tbevan 625 

Palaniandi Obettiar v. Kalyaua' 
rama Iyer 1214(1) 

^Palaniappa Cbettiar v. Setbu* 
patbi 243 

*Palikanji Cbettiar v. Krishna 
Aiyar 863 

*Panohapakesa Ayyav v. Natesa 
Pattar 813 

Parakkat Devaswom v. Venkata* 
chalam Vadbyar 321 

**Paramananda Das Goswami v. 

Radhakrishna Das 1012 

"^Paramaswami Aiyangar v. Picham- 
mal 986 

Parvathi Ammal v. Venkateswara 
Aiyar 656(1) 

Parvathi Auchi v. Sundaram 988 

'^'Pattannayya v. Pattayya 453 

Pazhaniandy Tarakan v. Muru- 
kappa Tarakan 367 

"^Perachan v. Kuttiali 123 

*Peramasami Rayndu, in re 18*^2) 

Periakamppa Tbevan v. Kaniyala- 
swamigal Koii Devasthanam 136 

*Periamurugappa Asari v. Manicka 
Cbetty 50 

Periyamianna Murakkayar and 
Sons v. Banians aud Co. 544 

Pethu Naidu v. Lakhmana Pillai 

1011 

*Ponnaia v. Secy, of State 1099 

Ponnuswami Goundan v. Vel- 
layana Rowtber 1177 

Pootbakka Nachair v. Annamalai 
Cbetti 1173 

Poovanalingam Servai v. Veerayi 186 
Prakasa Rao v. Ramanna 1082 

Prayaga Doss Joevavu v. Dorai- 
swami Iyengar 656(2) 

"^Prayaga Dass Jeo Varu v. Raja of 
Kalabasti 872 

*Public Prosecutor v. Ayitha 670 

-v. Kalia Perumal 722 

**-v. Ratnavelu Cbetty F B 865 

*Punnayya v. Venkatappa Rao 343 

Purasawalkam Hindu Janopakara 
Sanstha Nidbi, Ltd. v. Kuddus 
Sahib 811 

Pusbkaramba v. Nagaratnamma 283 

322 R 

Badhai. ishna Aiyar v. Vinayaka- 
swamiar 128(l) 

*Radbakrisbna Iyer v. Srinivasa 
Aiyar 573 

*Raghava Aiyangar v. Irula Tbevan 974 
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^Raghava Ayyar v. Ramaswami 

Ayyav 859 

Raghavachariar v. President, 
Union Board, Tiruvellore 80G 

■'Rajagopalachaviar v. Sami Reddi 517 

'Rajagopala Iyer v. Muthuramier 330 

* 'Rajagopala Pandarathar v. Tirupa- 

thia Pillai 421 

Rajamanicka Chetty v. Venkatra- 
mana Rao 950 

"Raja Rao v. Emperor 1008 

*Rajaratnam v. Hassan Bi 968 

"Rajayya v. Annaijunnamma 138 

"Rama Aiyar v. Narayanaswami 

Aiyar 609 

^"Ramabhadra Thevar v. Arunacha- 

iam Pillai F B 601 

* Rama Bhatlu v. Annayya BhafcUx 144 

Rachandracharyulu v. Ranga- 
charnlu 1117 

Ramachandra Chefcty, in rc 763 

*Ramachandrayya v. Venkata-^ ^ 
rat n am 13*3(2) 

Ramadas, in re 1097 

"U^amaiah v. Lakshminarayanan 234 

*Rama Goundan v. Vclapim Gouu- 

dan 1069 

Ramakrishnayya v. Nagarazu 152(l) 

Ramalinga Iyer v. Parvatbatham- 

mal 1122 

"Ramalingam Chefctiyar v- GokuP 

das Madavji & Go., 1021 

Ramalinga Mndaliar v. Aruna- 
chala Mudaly ^ 386 

"^Ramalingayya v. V. Karayanappa, 593 
Ramanadhan Ghetfciar v. Rama* 
chandra Sivaji 1129 

^'Ramanatha Ghettiai* v. Karux>“ 

payya Nadar 1104 

*Ramanathan Ghetti v. Subx*a“ 

manian Ghetti ^ 1024 

Ramanafchan Ghetti v. \eerappa 

Pillai 272 


1129 


Kami>‘ 

Subx'a- 

Veerappa 


1104 

I 

1024 

272 


"Ramanathan Ghottiax* v- Ranaga* 


sabapathy Ghettiar 500 

Raman Ghettiar v. Ghokkalinga 
Ghettiar 691 

"^Raman Menon v. Pangunni Menon 952 
*Ramantijulu Reddy v. Rangiah 

Reddiar 82o 

"Rama Reddy v, Banga Dasan 769 

Rama Rao v. Gh^llayya Pillai ^20S 
Rama Rao v. Rongaswamy Rao 419 
Ramasami Goundan v. A. Singa" 
perumal Kadavul 280 

Ramasami Kavxuidan v. 

Goundan 1107(2) 


"Ramasankara Aiyar v. V. K. R. 

Krishna Aiyar & Sons 97& 

Ramasawmy Ghetty v. Ghengalroya 
Pillai 380 

Ramasomayajullu v. OflBcial Re¬ 
ceiver, Godaveri 360 

Ramaswami v. Venkatanarayana 128(2) 
Ramaswami Aiyar, O. K. & Sons 
V. G. K. K, Subbior and Bro¬ 
thel's 1168 

"Ramaswami Aiyangar v. Official 

Receiver, Goimbatoi'o 672 

"Ramaswami Ghettiar v. Lodd 

Govindoss 35 

Ramaswami Ghettiar v. Rama- 
nathan Ghettiar 165 

'^'Ramaswami Ghettiar v. Venkata 

Rama Aiyar 201 

"Ramaswami Ghettiar v. Abdul 

Kuddus Sabib 97S 

Ramaswami Nayakar v. Raju Pada- 
yacbi 963 

"Ramaswami Reddi v. Rajagopala- 

chariar 29 

Rama Yadhyar v. Krishnan Nair 398 

Raraayya v. Appayya 362 

"Rainayya v. Bapayya 1183 

Ramayya v. Zamindar of Mandasa 760 

Ramachandi'a Aiyar v. Sankai'a 
Aiyar 357 

" ''Ramiah, K. v. Venkata Subbamma 

F B 434 

Ramu Ghetty v. Panchaminal 402 

’^'Ranganabha Aiyar v. Srinivasa 

Aiyangar 42 

"Rangaiiatha Mudaliar v. Mohana- 

krishna Mudaliar 645 

Rangayya Naidu v. Basana Simon 594 
Rathan Singh v. Gommissioner of 
Income Tax 462 

’^'Ratna Mudaliar v. Vijiaranga 

Mudaliar 762 

*Rayalu Ayyar v. Ramudu Ayyar 934 

Raza Saheb Belgami, Md. v. Sada- 
siva Rao 297 

Rudrappa v. Mariappa 490 

"Rukmani Ammal v. Ankama Naidu 744 
Russa Engineering Works v. Ka- 
nara Transport Go. 1138 

390 S 

Sabapathy Mudaliar v. Manikkamal 447 
"Salakshi Ammal v. Doraimanikka 

Nadan 51 

*Salar Beg Saheb v. Kotayya 654 

Samanna Iyer v. Kadabhnr Village 
Rajavalkal Ghannel Silt Clear¬ 
ance Committee 577 

"Sambasiva Iyer v. \ enkatavama 

Iyer 203 
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7<> 

I ^ 


23 G 
260 

480 


♦Sarnu Asari v. Anaohi Ammal 37 

^Sanjivi Beddi v. K. Koneri Reddi 521 
**Saniaralinga Mudaliar v. Official 
Receiver of Tinnevelly 
Sankaranarayana Reddi v. Kop- 
paya Reddi 

’^Sankaran Naiv v. Ambu 
Sanka Rao v. Ryots of Kalagam- 
pudi 

"’'Saokunni Variar v. Vnsudevan 
Nambudripad 1005 

Sara Umma v. Kunhammad 810 

*Satheppa Chetfciar v. Muthusami 
Pillai 

Satrucharla Gaogaraju v. Ram* 
chandra Deo Gain 
Satyanai’ayaoa v. Satyanarayana 
Moorthy 

**Satyanarayana v. Venkatrao 
^SatyaDarayanamiirthi v. Erika- 
lappa 

SatyaDarayaoamurthi v. Ramayya 1143 
Secretary of State v. Dugappa 

Bhandary 921 

-- v. Parthasarathy Appa 

Rao 706 

*-V. Somayya 1084 

—-V. Sreeramamurthi 125 

--V. Sundarammal 

V. Yeokatalakshmauna 


537 

797 

428 

530 

410 


474 

565 

809 

520 

117 


Seetarama Sastri v. Sivaramayya 
Seetaya Gam v. Appadu 
Seethanna v. Yasikalappa 
Seetharama Chetty v. Administra¬ 
tor General of Madras 1026 

Seetharama Naidu v. Govindasami 
Chettiar 352 

Seetharamamma v. Appiah 457 

"^Seetharamamma v. Suryanarayana 

1184 

Seetharamayya, in re 354 

Sellan v. Parayan 944(2) 

*Selvamnthu v. Chinnappan Chet- 
tiai' 361 

'Seshamma v. Venkamma 238 

Seshaminal v. Kuppanaiyyangar 475 
*Sothu V. Palani 628 

Sethu Konar v. Ramaswami Konar 484 
Sethu Ramaswamy Pillai v. Ven- 
^ katarama Subbier 948 

Sevu Vendayan v. Narayanasami 
Iyer 1078 

bhanmugam Pillai v. Panchali 
Ammal 683 

Sheshappa Shetty v. Devaraja 
Shetty 723 

Shiva Aithala v. Rangappa Aithala 232 
Shrinivasa Iyengar v. Aravamudu 
Iyengar 69C 


**Shuja-ul’muIk Bahadxit v. Umir- 

ul-unira Bahadur 20 

Shunmuga Velayuda v. Collector 
of Tanjoro 945(2) 

’"Sidda Reddi v. Jayavami Reddi 1123 
*Sigamoni Pandithan v. Munibadra 
Nainar 255 

Singaravelu Mudali v. Balasubra- 
mania Mudali 1120 

"■Sinna Kavuppan v. Muthiah Chet¬ 
tiar 178 

Sinnanna Kone v. Muthupalani 
Chetti 378 

^"Sivananda Mudali, in re 1072 

*Siva') Pillai v. Venkateswara 
Aiyyar ISO 

"Siva Pratapa Bhattadu v. A. E. L. 
Mission 307 

Siva Subramania Pillai v. Poova- 
lingam Pillai 941 

"Sogiamuthu Padayachi, in re 6S8 

Sola! Pillai v. Yedaji Baskava 756 

Solayappa Naicker v. Shunmuga- 
sundavam Pillai 510 

'‘‘'•'Soniasundaram v. B. Kondayya 12 

Somi Naidu v. R. Sitavamayya 251 

’Sornain Pillai v. Thiruvazhi- 

periimal Pillai 857 

Sonndarajalu Naidu v. Doraisami 
Naidu 1128 

*Souriiuuthu v. Pacliia Pillai 241 

Srinivasa Aiyangav v. Pratapa 
Simha 241 

’“‘Srinivasa Aiyangav v. Yeilayan 
Ambalam 966 

Srinivasachariar v. N. Ramasamy 
Naiekor 509 


Srinivasacharlu v. Munirathna 
Naidu - 905 

Srinivasa Pillai v. Balasubramani 
Odayar • 592 

Srinivasa Rao v. Venkacanara- 
samma 119 

"Subba Aiyar v. Pichumani Aiyar 1144 
Subbanna v. Subbarayiidu 390 

"Subbaraju v. Narayanaraju 1093 

*Suhbarami Reddi v. Pattabhirama 
Reddi 977 

**Subba Rao v. Lakshmana Rao 

FB 728 

"Subbai*ayar, D. J. & Bi’otbers v. J. 

K. Muniswami Iyer & Sons 1133 
'■'Subbarayudu v. Ramaswami F B 661 
Sul)baroya Goundan v. Muthu- 
komarsamy Goundan 1001 

Subbayya v. Gangayya 183(1) 

Subbayya v. Secretary of State 832 

Subramania Aiyar v. Collector of 
Tanjore 1016 
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SiU^ramania Aiyar v. Krishna 
Aiyar 211 

'^Snbramania Ayyar v. Nalla Kayan- 
dan 

Subramania Aiyar v. Official Re¬ 
ceiver, Tanjore 432 

*Subramatiia Aiyar v. Sbanmugam 
Chettiar 

Subramaniam Ghefcty v. Chairman, 
Manicipal Council, Gudiyatbam 204 
'Subramanian Chetfcy v. Rama" 

swami Ghefety l'^2 

Subramanian Ghefcty, G. & Sons, in 

the matter of 1166 

Subramanian Pafctar v. Vein Nayar 249 
Snlaiman AH Khan v. Venkata- 
narayana Garu 146(1) 

Sultan Abdul Kadir v- Mahomed 
Esnf Rowther 909 

^Sundaramma v, Vonkatasubbier 1203 
Sundarappier v. Krishnaswamy 
Iyer 320 

Suppu Chefcfci v. Arunachalam 
Chettiar 1065 

Suryanarayana v. Seshayya 122 

^Suryanarayana Sastrigal v. Viswa- 

nafcha Aiyar 1207 

Surya Rao Bahadur v. Govindayya 897 
Swaminafcha Odayar v. Thiagaraja- 
swami Odayar 954 

488 T 

Tambi Reddi v. Devi Reddi 674 

"Tanjore Permanent Fund Dfcd. v. 

Sadasiva Rao ^ 795 

^Tarvad Karnavan v. Abdul Rahi* 

man 1061 

"Thammayya v- Chinnayya 282 

Thammayya v. Ramanna 1161 

Thanappa Chotfcy v. Esuf Khan 853 
Thandavaraya Pill.ai v. Kuppu- 
swajni TJdayan 1127 

Thayammal v- Perumal Chetty 284 
Thimmappa v. Balakrishna Muda" 
liar “*^7 

^Thirumalachariar v. Athimoola 

Karayalar 256 

Thirumalai Pillai v. Arunacbella 

Padayachi , 540 

Tbiruvonkatacharlu v. Alfcoo Sahib oil 
Tiruvengada Mudali v. Tripi^i^ 
sundari Ammal F B 906 

^Tonkya v. Jagannatha 1009 

Tulsidass Govindjee v. Madbava- 
dass Daljee ^48 

503 U 

Ukkaran Nayar v. T. Ukkaran 

Nayar , -ir • 

"^Umamaheswara Mudali v. Mum- 

swami Mudali ^42 


**fn: 


Union Board, Paramakudi v. 

Chellaswami Thevar 1068 

Union Boai’d of Patfcukofcfcai v. 
Athman^^ba Aiyar 1159(1) 

507 V 

Vaithilinga Mudaliar v. Ohidam" 
bai'am Pillai 113 

**Vaifchilinga Pandara Sannadhi v. 

Sadasiva Iyer 836 

*Valliakkal v. Kavnppa Goundan 1146(1) 
Varada Charhi v. Naraaimha 
Chari u 258 

*Varaprasada Rao v. Gopala Gharlu 970 
*Va^ava Monon v. Kolu Achan 1087 
Vasfceva Holla v. Mahabala Rao ' 405 

*'''Vavanan v. Ghefctiappa Ghetti 78 

Vedantaebari v. Marie 1130 

**Veerannan Ambalam v. Ayyachi 

Amhalam 168 

Veera Raghava Rao v. Gurunatba 
Rao 355 

Veoraswami v. Scetbarama Kan- 
tayya 1089 

■ Veeraswami Mudali v. Venkata- 

cbala Mudali 18 

Veorasarai Pillai v. Chidambaram 
Chettiar 894 

*Velayuda Gurukal v. Annammal 652 
Velayuda Pandaram v. Sundara 

Balakumaraswami 829 

Venkamma v. P. Parthasarathi and 
Brothers 1081 

Venkataehalamayya v*. Simhadri 
Naidu 1071 

*Vonkatachariar v. Pachayappa 

Chetti 250 

*Vcnkataoharyulu Ayyavarlam v. 

Venkatasubba Rao 56 

^Venkata Gurunadha v. Kesara 

Bamiah 417 

**Veukata Gurunadha Rama Sesli-^ 
ayya v. Tripurisundari Cotton 
Press, Bezwada ^ F B 616 

Venkatakrishna Reddi v. Krishna 

Reddi F B 586 

Venkatakrishnayya v. Kundurblu 

Byragi 

*Venkatakrishnayya v. Sayamma 958(1) 
’^Venkatakrishnier v. Secretary of 
State ^ 

^Venkatanarasimharao v. Hcmadri 

Suryanarayana -*25 

Venkatanarasu v. Kotayya dUU 

*Venkatarama Chettiar v. Damo- 
daram Chettiar 115 

Venkataramanujacharyulu v. ^p- 

palacharyuln 

*Venkatramayya v. Puunayya 50/ 

♦Venkatararaier v. Govindarayalier 005 


F • 

Venkataranga Aiyai* v. Kamasauiv * 

Aiyar 1^2 

Venkataratuam v. Subba RaV 1040 ' 

VenkatarabnaiQ v. Venkamina 754 

Vonkataratnamma v. Vavaha Nara- 
simbacharylit 

*Venkata Siva Rao V, Raaia Krisb- 

nayya 2^6 

Venkata Siva Rao v. Venkata- 
ratnam 053 

*Venkafcasubba Mudali v. Manik- 

ammal • ^2 ^ 

Venkafcasubba Rao v. Adiuarayana 
♦* Rao 227 

Venkata Suiyanaravana v. Venku 
^ Naidu \ 

Venkataswami v. Kofeiliugam 184 

^enkataswami Naidu v. Venkata- 57 ( 

subba Naidu 7^7 

Venkatwhom Chetfcy v. Motichand ^ 

vrulaMhand F B 316 

R^Jporoi' 1121 cs-Ti 

Venkatsubbayya V. Kottanuna 578 

Venfaah v. Madlem Guraviah 757 Yi 

Venkobanna v. Myacband-Voni ’"V- 

Uhand oq£j 

''Venku Sbefcfcitbi v. Ramacband- 

If 81 7i 

Venugopalaohaiiar V. Gliinuu Lai 

*Venugopala Nayudu. in re 1044 

Vesu V. Kannamma 99 ]^ 


Nominal Inolx, 192G Madras 

.uuasamy *Virabhadra Gowda v. Gang- 


amma 1211 

' ' il’aju V. Bangaraju 

^ ii'araghavayya v. Raniakota> ya ">08 

^ iraraghaviihi v. Ycdlaniaiida 812 

Visvanatha Iyer v. ChimmukuUi 
Amina 

**Vi3vanatlia Mudali v. Doraissva.ui 
Mudali oj^r) 

Viswasnndara Rao v. Paidigadu .jHr, 
Vizianagaram Estate y. Paihi 
Aohanah 

' Vythelinga Mudaliar v. Ma!,ada\ a 

^ - f I 

Vj^hilinga Desika v. Anmuiga 
Thambiran 

570 W 

Walker & Co. v. Abdul Aziz Saliib 
& Go. 720 

571 Y 

*v*i*i"*'™*'*'^ Amirul Uinra 1198 

Xellamanda v. Ohitambaram 505 


Zamindar of Kallikoto v. Mongola- 

7 „ F B 1047 

Zamonn Raja of Calicut v. Ven- 
katagiri Pattar ai., 

[575] 
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SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 

^ Indicates Cases of Great importance. 

^ Indicate Cases of very Great Importance. 


Accounts 


•Snifc for—In a suit for 


ac¬ 
counts on the original side the 
Official Referee lias jurisdiction 
to enquire and report as to the 
quality of the goods contracted 
and despatched, and as to whe¬ 
ther certain title-deeds were de¬ 
posited by plaintiff witli defen¬ 
dant for safe custody or as secu¬ 
rity 

Mutual, open and current ac- 


879 


counts—Test—Mere shifting of 
accounts from one side to the 
other is not enough to consti¬ 
tute mutual obligations 224 

Acknowledgment 

- See Limitation Act, S. 19 

Actionable Claim 

- See T. V. Act, S. l.'iO 

Addition of Parties 

•- See Civil P. G., O. 1. R. 10 

Adjournm ents 

- See Civil P. C., O. 17 

Adjustment of Decree 

- See Civil P. C., O. 21, R. 2 

Administrator-General’s Act 

(2 of 1874) 

■S. 52 (l) — “Assets” include 
both immovable as well as move- 
able property ■— Whether assets 
have been "collected” depends 
on facts of each case — Mere 
taking letters of administration 
is not sufficient to get commis¬ 
sion 1026 






Adverse possession 

-Lands l^elonging to Govern¬ 
ment—Trespasser in possession 
for 12 years—Lands granted to 
third i)orson by Government 
without resuming them from the 
trespasser—Trespasser can suc¬ 
cessfully plead adverse posses¬ 
sion against the grantee 11 . 5/5 

-Occasional sweeping is not 

sufficient for adverse possession 2 .S 5 c 
' Continuity of possession is 
not disturbed by attachment of 
the property under Civil P. C. 42a 

Symbolical possession deli¬ 
vered in execution proceedings 
does not interrupt possession if 
possessor was not party to exe¬ 
cution proceeding 40 ^ 

Aliyasanthana Law 

-Marriage expenses of junior 

member should he defrayed by 
ojaman 7235 

Amendment of Plaint 

- See Civil P. C., O. 6. R. 17 

-Appeal—Right of—Person in 

whose favour a suit is dismissed 
can appeal if issues decided are 
against him 974 

Arbitration 

- See Civil P. C., Sch. 2 

*-Arbitrators authorized to sell 

can make rules for their guidance 
but cannot then go beyond the 
rufes 201 ^ 

Assault 

- See Penal e, S. 352 
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Attachment before Judgment 

—See OiviL P. Om O. 88 

Attestation 

- See T. P. Act, S. 59 

B 

Bills of Exchange Act 

--Ss. 13 (2) and 89 — 

apply to negotiable 
ments _ 

c 

Certiorari 

Other remedy open 


Seotious 

instru* 

1164a 




Civil P. c. 

if issn^^ decided are against 
him *-*74 

-S, 11 —Amount and nature of 

suit must be looked to 
-S. 11—Bar of res judicata 

cannot be got over by adding 
untenable claim 829/; 

S. 11—Mortgage suit for sale 


-Writ is 
(Madha^ 


297d 


not generally granted 
van Nayar, /•) 

Charge 

- See T. P. Act, S. 100 

Charter Act (3 and 4 Will. IV, 

Ch. 85) 

-S. 1—‘Trust’ is not used in 

strict sf^nse as in Trusts Act 706 1 

Chit Fund 

-^Default by stakeholder in 

paying prize money does not 




9 26 


justify non-payment by subscri* 
ber of further subscriptions 

Civil Procedure Code (5 of 
1908) 

-S. 2 (11) — Trustees are not 

legal representatives 540a 

■-S. 2 (12) — Decree awarding 

mesne profits but silent as to 
interest thereon — Executing 
Court cannot award that inter¬ 
est 952 

-S. 11—Suit under S. 92, Civil 


P. C-—Death of defendant 
Application to appoint Receiver 
—Court’s remarks in proceedings 
on application about abatement 
of suit will not be res judicata 
in appeal from the order holding 
suit as abated 1625 

—S. 11—Ex-parte decree — Ex- 


—Right to redeem is in issue 
Decree for sale bars a fresh suit 
for redemption — Old and new 
law discussed 816a 

^ 11-—Construction of a 


parte decree operates as res 
judicata -1144a 

S. 11—Party not entitled to 


appeal hut in a position to file 
cross-objection is barred by res 
judicata 11445 

3.11—^Prior suit for posses¬ 


sion based on exclusive title 
Subsequent suit for i)artition 
and possession is not barred 1128 

S, 11—Failure to plead set-off 

_ ^ » 


or counter-claim does not bar 
fresh suit for the claim 1020 

S. 11—Person in whose favour 


in a previous suit is binding on 
the parties even in respect of 
properties not involved in that 
suit 6!hV 

S, U—Mortgage by widow 


3ic 


* 


Suit by mortgagee and sale in 
execution—Sale i)roclamation 

mentioning niortgago to be for 
necessity—No finding as to 

necessity—Suit by reversioner 
to declare that sale is not bind¬ 
ing beyond widow’s lifetime— 
Statement in sale proclamation 
is no bar 692a 

S. 11—A partition suit by a 
purchaser of a coparcener’s 
interest in a joint Hindu family 
is not barred by a prior decision 
against him for declaration of 
bis right to possession under 

O. 21. R. 108 iiS'-ia 

S, 11—Order allowing legal 


representative to execute decree 
is appealable—Subsequent suit 
to challenge the order is barred 
—11—Decrees in connected 
suits—One decree appealed 

against—Decree not appealed 
from is not res judicata 

S. 11—Trust suit—Trust pro- 


566 


:>78 


perly represented—Decision in 
the suit is res judicata against 
persons interested in trust in 
subsequent suit* 2675 

S. 11—Father alienating some 


a suit is dismissed may appeal 


pi’operties, others remaining iin- 
disposed of—Son getting decree 
declaring the sale not binding 
on him and for recovery of his 
share after father’s death— 
Alienee subsequently suing for 
general partition—Matter is 7*es 
judicata as regards properties 
sold, but the alienee can get 
other properties as substitute 241 
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Civil P.C 

*-S. 11 Expl. 1—Plainfcfff suing 

to recover property from defen- 
danfcs alleging bis reversionary’ 
right to the last male holder— 
Another suit against same defen¬ 
dants X'egarding the same pro¬ 
perty as reversioner of the 
female holder in possession is 
barred 234a 

S. 11 — Judgment-debtor being 


*■■■■ 






5* 4c 


*4c 
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aware of execution proceedings 
but not objecting to Oonrt-sale— 

Sale confirmed—Neither judg¬ 
ment-debtor nor his transferee 
with notice of Court sale can 
subsequently contend that 
the property was inalienable 
—S. 13—Execution of power of 
attorney to defend suits in 
foreign Courts amounts to sub¬ 
mission—Person submitting as 
plaintifl’ cannot deny jurisdic¬ 
tion as defendants 259a 

-S. 13—Decision ex parte is one 

on merits 2595 

-S. 16—Business carried on in 

two places—Courts in both 


places can entertain a suit for 
dissolution of partnership 
S. 20—Loan l>orrowed at B 


427 


Creditor residing at P—Debtor 
permanently residing at P 
and temporai’ily at B—P Court 
can try suit to recover the loan 1207 
•S. 21—The principle underly¬ 


ing 8. 21 has been applied to 
cases which do not strictly fall 
within its terms 4215 

—S. 24—S. 24 applies to execu¬ 
tion proceedings—Competency 
does not refer i(\ territorial or 
pecuniary competency 421e 

•S. 24—Prejudice of Judge 


against party’s pleader is no 
ground for transfer unless it is 
likely to affect judicial attitude 
of Judge towards the party or 
tHe case 

—S. 34—“Money" also includes 

unascertained damages 1021a 

S. 35—Suit against wrong 


369 


party hence dismissed Defen¬ 
dant must get his costs 10845 

•S. 35—Omission to point out 


correct law—Costs should not 
be allowed 6425 

—S. 37(b)—The words ‘Court 
of first instance" in S. 144, 


Civil P. C. i o^oloci If 

Civil P. C., luust be interpreted - 
on principle laid I’down' in' 

S. 37 (b) 813a 

-^S. 39—In the case of a mort¬ 
gage decree, a» Court which 
passed it may, notwithstanding 
the fact, that the property is 
outside its jurisdiction, bring it 
to sale 421c 

•S. 41—Madras Civil Rules-of 1 


* 


Practice R. 161 (a), is not incon¬ 
sistent with S. 41, nor is it 


ultra vires 

•S. 47—Money deposited 


12095 

by 

A’s 

the 

his 


judgment-debtor to satisfy 
decree—B applying for 
money to be paid towards 
decree— Order to pay money 
towards B’s decree is not one 
under S. 47 1104a 

S. 47—Benamidav—A benami- 


dar is neither a party nor the 
representative of a party under 
S. 47 1081a 

S. 47—No order passed speci¬ 


fying items to be delivered to 
decree-holder — Decree-holder 
given delivery of items in pos* 
session of judgment-debtor’s 
vendee—Vendee can object— 
Objection is one under S. 47 and 
not under Civil P. O., 0.21, R.99 
or R. 101 9G8a 

•S. 47—Proceedings between 


representative of decree-holder 
purchaser at auction sale and 
judgment-debtor are covered by 

S. 47 857a 

■S. 47 and O. 21. R. 26—Only 


orders falling under S. 47 are 
appealable 834a 

•S. 47 — Mortgage-decree—■ 


Order directing properties to bo 
sold in a particular order is one 

under S, 47 8345 

•3. 47—Dispute between as- 


691 


signee of decree-holder and one 
holding charge on decree—Order 
relating to, is not appealable 
—S. 47—Explanation — Suit 
against A and B—A’s name 
struck off plaintiff not wishing 
to proceed against him—A is a 
party to the suit under S. 47 
■S. 47—Scheme for manage¬ 
ment—Applications in execution 
of a sebemo i^f management of 
trust do not come under S. 47 655a 


687 
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-S. 47—Party to suit—Party 

exonerated but name not re* 
moved from record—He con¬ 
tinues to be a party 484 

-S. 47—Decree against minor 

—Minor not represented in suit 
—Executing Court is not bound 
to execute 429 

. 47—Duty of Court—Ques- 


1 7 


tion as to who are legal repre¬ 
sentatives and as to the bar of 
limitation must be decided by 
Court which passed the decree 411 
—^S. 47—Appeal on plea of want 
of notice in execution — Pre¬ 
judice must be shown 3556 

S 47—Court cannot grant 


partition merely on execution 
petition by auction purchaser 2326 
S. 47—Scheme of manage¬ 


ment of trust—Oi'der of a Court 
acting under scheme is not order 
in execution—No appeal lies 1306 

S. 47—Objection as to juris- 


diction to try suit cannot be 
raised in execution 128(1) 

'S. 47 (3)—Order allowing 


legal representative to execute 
decree is appealable — Subse¬ 
quent suit to challenge the order 
is barred 536 

•S. 48—Combined order for 


relief against property and per¬ 
son passed—Time runs from 
date of decree in absence of fresh 
order in execution 954 

**-S. 48—Decree directing re¬ 

covery of money from A on fail¬ 
ure to recover from B—Execu¬ 
tion against A is banned after 12 
years from date of decree— 
{Phillips and Devadoas J7. ; 
Wallace^ J, contra )— 40 Mad. 

989 (F. B.), considered as 
Overruled in 22 C. W N, 145 

S. 50 Execution sale held 
after judgment-debtor’s death 
Legal representative not 
brought on record—S^le \3 a 
“lillifcy ^ ^ 138 

'S. 55 (4)—Court cannot ex¬ 
tend period of one month pre¬ 
scribed by S. 55 (4) even under 

♦ ^ 689 

S. 55 ^ (4)—Judgment-debtor 
not applying within one month 
to be declared insolvent—No 

1926 N. S. T. (Mad.)—3 & 4 


Civil P. C. 

cha'*ge, of failing to appear 
when required to do so, against 
judgment debtor — Surety is 
^ liable—Time cannot ho extended 286 
S. 60 (c) Large landed pro¬ 
prietor is not agriculturist and 
his house is not exempt from 
attachment under S. GO (c)— 
Such house does vest in Recei¬ 
ver in insolvency 35 q 

S. 60 (m)—Present gift with 
payment postponed creates 
vested interest 37lc 

S. 64 Discharge of incumbr¬ 
ance by private piirchasor after 
attachment in execution—Such 
purchaser has a charge for the 
amount of incumbrance but the 
sale is void under S, 64 1032 

-S. 64 Property mortgaged 

pending at tachment “-Auction- 

puicbaser must sue for posses* 
sion within 12 years from date 
^ of taking symbolical possession dSGa 
S. 64—-‘Enforceable’ does not 

necessarily mean in process of 

enforcement 307« 

S. 73 Auction-purchaser 
making default in paying full 
amount—25 percent, deposit is 
assets* within S. 73 872a 

* S. 73—Compensation under 
Land Acquisition Act is assets' 3076 

S. 73 Existence of money 
decree and application for exe¬ 
cution before realization of 
assets are necessary—Execution 
application need not be such as 
to end successfully 179a 

S. 73—Revision is allowed 
though remedy by suit is avail- 
able 179c 

* S. 80 Object of section is to 


* 


inform defendant of the ground 
of complaint—Notice must not 
he construed too strictly and it 
may not set out all facts—In¬ 
forming general nature of suit 
is sufficient 

* S. 92 Person building a 
temfle either out of his own 
funds or funds collected from 
subscriptions—Direction by him 
as to the manner and person by 
whom it is to be managed is not 
^ illegal jjgOa 

-S. 92—Framing scheme—In¬ 
terest of institution and not of 
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individuals is to be seen—Court 
can remove trustee if necessary 
for the continuance of institu¬ 
tion 11506 

-S. 92—Temple built on sub¬ 
scriptions — Subscribers not 
objecting to the builders or 
founders making the manage¬ 
ment hereditary—Pounder can 
make it hereditary 1150c 

-S. 92—The requirement of 






S. 92 cannot be evaded by asking 
for a bare declaration under the 
Specific Relief Act 1029 

—S. 92—Absence of sanction— 
Objection as to, cannot be 
waived 970a 

—S. 92—Sanction obtained 


against person not a trustee, 
cannot avail against real trustee 
subsequently 9706 

—S. 92—New deiendant added 
—New sanction is necessary if 
addition alters nature of suit 970c 

—S. 92 — Appointment of 


trustee under tentative scheme 
—He can only be removed by 
regular suit—Any order of 
removal is not one in execution 
and is not appealable 

—S. 92—Scheme of manajze- 


799 


ment framed—No appeal lies 
in the matter of execution of 
the scheme, but if order is with¬ 
out jurisdiction revision lies 

•S. 92—Scheme suit—Scheme 

A A ^ ^ A ^ 


659c 


providing for application to 
Court for proper management 
—Court has no jurisdiction to 
order payment of archakas’ 
salaries 6556 

•S. 92—Provision in scheme 


for any application to amend 
the same—Order on such appli¬ 
cation is not appealable order 
as it is not in execution 559a 

— S. 92—^lauses in a scheme 
under which relief covered by 
S. 92 can be got are ultra 

""'T Qo « u 5596 

ocheme suit—Decree 

for damages for loss by trustee’s 

passed 509 

—S. 92 Interest in trust means 
clear interest over and above 
that got by virtue of religion— 


* 


Civil P.C. 

Interest must be present and 
substantial—Mere residence in 
the locality of mosque does not 
give necessary interest 4666 

-S. 92—Pounder appointing 

himself to be trustee and after 
his death, his heirs—Pounder's 
widow alienating trust property 
—Reversioner to challenge 

alienation by widow, must ob¬ 
tain sanction under S. 92 and 
get the widow x*emoved from 
trusteeship 280 

—S. 92—Temple trust—Hindus 
of neighbouring villages atten¬ 
ding the temple on important 
occasions can sue under S. 92 267a 

S. 92—Suit for I'emoval of 


trustee for breach and framing 
of scheme—Defendant dying 
pending suit—Suit as regards 
scheme does not abate 162a 

-S. 94—0. 39, E. 2 (3) applies 


— • *-- — \ ^ 

also to disobedience of all in¬ 
junction issued under S. 94 574a 

—S. 94 and O. 39—S. 94 is 
governed by O. 39 2586 


962 


•S. 95—Arrest on insufiicient 
grounds—No evidence as to 
damages — General damages 
should be awarded 

S. 100 — Ownership—The 
question as to ownership is a 
question of fact which must be 
decided upon the evidence 
adduced 1052a 

-S. 100—Finding of fact—The 

question whether the self- 
acquired property of a member of 
a joint Hindu family has been 
thrown into the common stock 
or not is a question of fact 9636 

S. 100 Whether particular 
facts found constitute gross 
negligence is a question of law 9056 


Appellate Court ad- 
mittmg certain documents but 
not having its finding upon 
therfi Its finding is not 

challengeable 864 

-S. 100 Mixed question of 
law and fact—Whether what the 
purchaser got at the Court sale 
was the entire family properties 
or only the father's share in a 
certain joint Hindu family, is a 
mixed question of law and 

fact 851 
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■S. 100—Misconstruction of 
important documents of evi¬ 
dence is ground for second^ 
appeal 

•S. 100—Original grant not 


1926 Madras 
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ness of remand can be raised in 
second apiieal fron\ tho deevoo 
in suit 900^1 

•S. 107—Dismissal of suit on 


produced—Inam register and 
inam patta are foundation of 
inan^dar' s title—Their miscon¬ 
struction is ground for 
appeal 

—S. 100—New case cannot be 
made out 63oc 

S. 100—Inferences from facts 




tho ground that tliere was no 
cause of action — Appellate 
Court sotting aside dismissal 
and remanding on tlio general 
ground that all ciiauimstances 
were not properly considered 
and that a particular decided 
case applied is not ))roper 1065 

109—Decree in testamentary 


or circumstances can be set ^ 
aside only if they are wrong olio 
S. 100—Appeal from remand 


986 




order—Questions of fact cannot 
be re-opened 475(X 


•S. 100—Foreign law is a 


question of fact 218a 

—S. 100—Finding of fact based 
on oral evidance—High Court 
is loth to disturb 173a 

•S. 100—Justifiability of dis- 


748 


missal of servant—High Court 
cannot interfere if question is 
merely one of degree and not of 
principle 

•S. 100—Finding as to repre- 


57a 


matter is appealable to Privy 

Council 

—S. 109—Scheme suit—Defen¬ 
dant trustee dying Order 
holding tho suit not to abate 
as regards settlin;^ of sdiomo is 

not final order 

-S. llO—Privy Council ai)peal 

—High Court’s decree in main 
appeal alfirming lower Courts 
decree — Cross-ai)peal allowed 
and composite decree draw n up 
—No right to appeal to Privy 
Council arises 1024 

S, 115—Refusal to allow just 


sentation by one inducing an¬ 
other to do an act is one of 
fact 

S. 100—Whether joint tenancy 


39 a 


prayer for amendment—Revi¬ 
sion lies 11246 

-S 115—Revision does not lie 


was intended to be created is 
question of fact 

S. 102—Suit transferred un- 


336 


from an order on the ground of 
accideutal slip under O. 47, 

R. 2 10836 

•S. 115—Substantial justice 


der S. 23, Pro. Sm. C. Courts 
Act is still a small cause and 
no second appeal lies 6226 

S. 103—Finding of lower ap- 

A ^ « 


pellate Court based on inadmis¬ 
sible evidence—Fresh finding 
should be called for 1003d 

S. 105—Court can re-open 


done but wrong rule applied 
Revision does not lie . 10596 

—S. 115—Interlocutory orders 
—High Court would not inter¬ 
fere except for special reasons 

F B 10476 

S.115—Madras Estates Land 


point decided before order un¬ 
der Civil P. 0., O. 41, R. 25 
(obiter) 830o 

S. 105 (1)—Appeal from order 


under O. 7, R. 10—Remand 
ordered on appeal—Order of 
remand does not affect decision 
of case and cannot be questioned 
in second appeal 9006 

Ss. 105, Cl. (2) and 104 (2), 


Act (1908), Ss. I7l and 172 
Quaere: Whether the High Court 
has jurisdiction to interfere in 
revision with t he orders of the 
Board of Revenue under Ss. 171 
and 172 F B 1047c 

S. 115—Order granting leave 

■ ■ ■ ^ 


and O. 43, R. 1—Order under 
O. 7, R. 10—Appeal—^Remand— 
No seoobd appeal lies against 
the'order of remand— Correct- 


to sue as pauper—Revision lies 958(1) 
—S. 115—Order allowing suit 
to be withdrawn under O- 23, 

R. 1 for defect in substance is 
revisable 8636 

S. 115—Order directing pay- 


^^ ^ 
ment of additional Court-fee is 

not revisable 


768 
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-S. 115—Decision as to what 

Court-fees should be paid— 
Bevision lies 678c 




S. 115—Scheme of manage¬ 
ment framed under S. 92—No 
appeal lies in the matter of exe¬ 
cution ; but if order is with¬ 
out jurisdiction revision lies 659c 
S. 115—Suit for appointment 


of Beceiver and injunction res¬ 
training widow from committing 
waste — Plaint valued at 


Bs. 10,000, while no valuation 
for Court-fee, and Bs. 100 paid 
Court-fees—Court’s order 


as 


to pay ad valorem Court-fees 
on Bs. 10,000 is not without 
jurisdiction 

S. 115—Error by Court in 


591 


construing rules for election in 
disposing of an election peti¬ 
tion is no ground for revision 319c 

-S. 115—Decree in terms of 

award going beyond matters 
referred—Bevision lies 2016 

*-S. 115—Even though remedy 

by suit is available revision 
allowed 179c 

•-S. 115—Judge deciding a 


case on his private opinion— 
Order is without jurisdiction 1666 
*-S. 115—Bemedy by way of 


suit open—Bevision does not 
lie 

—Ss. 136 and 9-4—Order by 
High Court in its appellate 
jurisdiction — Person against 


18 a 


whom the order is passed resi¬ 
ding within appellate jurisdic¬ 
tion—High Court can proceed 
under the section and transfer 
warrant of arrest to a proper 

District Judge 5746 

—S. 141—O. 9 applies to appli¬ 
cation under O. 9 itself by 


virtue of S. 141 
—S. 144—“ Court of first in¬ 
stance ” must be interpreted on 


325 


principles laid down in S. 37 (b) 

Civil P. C. 813a 

—S. 144—Proceeding under is 
one in execution 8136 

•S. 144—Purchaser partv to 


suit but getting no benefit un¬ 
der decree ^Decree reversed on 
appeal—Sale should be set aside 
■S. 145 S. 145 applies only in 


78 


the case of surety for payment 




Civil P. C. 

of money under Court’s order— 
Surety to produce property at¬ 
tached—Default in producing 
property—Surety bond can be 
enforced apart from S. 145 by 
way of execution 100& 




•S. 145—The fact that in the 


meantime the judgment-debtor 
had got a protection order does 
not absolve the surety of his 
duty to produce judgment-* 
debtor on the adjourned date 958(2) 

S. 145—No second decree is 


passed against sui*ety but decree 
in the suit is executed against 
him f 674b 

—S. 146—Transfer of preliminary 
decree—Assignee is not a person 
claiming under decree-holder 11296 

—S. 146—Section is not limited 
only to filing fresh suit or 
appeal already filed 573 

•Ss. 148 and 151—Court cannot 


meddle with its final decrees 1059a 
•S. 148—Court cannot extend 


period of one month prescribed 
by S. 55 (4), Civil P. C., even 
under S. 148 689' 


S. 148—Extension of time for 


paying 


ft 


additional Court-fee, 
after return of plaint is ordered 
is without jurisdiction 133(2)a 

S. 149— Accepting deficient 


Court-fees after time fixed 
Beview lies 676a 


■S. 149 and O. 7, B. 11—under 


S. 149 Court can extend time or 
accept fees beyond the time 
fixed but it cannot refuse to fix 
time under O. 7, B. 11 6766 


—S. 151—Court cannot meddle 
with its final decree 1059a 

S. 151 — Court can correct 


mistakes committed by it and 
not by party—Execution ap¬ 
plication dismissed for default— 
Bestoration cannot be ordered 
on the ground that fresh ap¬ 
plication would be barred by 
limitation 980J 


S. 151—Court trying subse¬ 


quent suit cannot pass order 
regarding previous suit which is 
not before it 6316 
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S. 151—Code making express 
provision—S. 151 cannot be in¬ 


voked 

“S. 151—Inherent 


258c 


powers 


should be exercised to ■ correct 
errors— Express provision in 
Civil P. O. is not necessary 1195 
2—Correction 


516 


^ ^ ^ ^ w « V A A A 

a larger sum due by one party to 
another long after satisfaction 
of decree cannot be made 

0.1, R. 1—Suit by several 
plaintiffs—Each plaintiff having 
separate cause of action in 
which others not interested— 
Misjoinder of 'causes of action 
arises 1140 

O. 1, E. 1— Administration 
suit Debtors to estate are not 
necessary parties lllOj; 

O. 1, R. 1—Necessary parties 
not on record—Decree passed 
in ignorance of the fact is void 
against them and wholly 
if interests are inseparable 
0. 1, R. 1—Co-owners 


void 


991a 


can maintain suit against 


'One 
t res- 


809 


passers 

O. 1, R. 1—Suit against 
debtor Liability of his trans* 
feree can be tried in the suit 
^bifcer) 135(2)5 

O. 1, R. 3—Several leases 
granted by trustee—One suit to 


set aside all leases 
against all lessees 
for multifariousness 
O. 1, R, 3—Suit 


by receiver 
is not bad 

F. B. 911 
for specific 
performance of a contract to 
sell—Property agreed to be sold 
mortgaged to a third pov- 
son Vendor denying validity 
of mortgage—Mortgagee can 

be made a party defendant 597 

^O. 1, R, 10—Suit compro* 
mised Court cannot add party 
thereafter 341a 

O. 1, Rr, 1 and 10—Erroneous 
exercise of discretion under R. 

10 No revision lies but a revi¬ 
sion does lie if the addition of 
parties results in misjoinder 

^ 135(2)a 

O. 1, R. 10 (2)—Additional 
parties In which capacity and 
at whose instance the party is to 
be added must bo considered 836a 

0. 1, R. 10 (2)—Party sought 
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to be added as defendant not 
necessary party but only poi- 
missiblo or jnopor party—Addi¬ 
tion cannot lie ordered if objec¬ 
ted to by plaintiff—“All ques¬ 

tions involved in the suit " 
refers to questions only between 
tbe jiarties to tbo suit 8365 

O. 1, R, 10 (2)—Statute 

sought to be declared as ultra 
vires Secretary of State is not 
necessary party in all cases S36c 

-O. R, 1—“ Subjects in dis¬ 
pute also means tlie right of 
one party against the other 2345 

O. 2, R. 2—First suit for 
mesne jirofits for certain period 
Second suit for possession and 
future mesne profits between 
end of period in tbe first suit 
and date of second suit is not 
barred 1015 

-O. 2. R. 2—“Afterwards”— 


934 


A 

of 

a 

is 


# — * - ^ » V « Mr % 

Numbering of suits does not 
determine order in which 
suits are launched—Plaintiff 
filing two suits may elect what 
suit shall continue 

-O. 2. R. 2—S. 11 and O. 21, 

R. 108—Limitation Act, Art. 

11 A.—Purchaser from copar¬ 
cener of his undivided interest 
is not a tena^nt in common as in 
Bombay but only a holder of 
equity to get partition — 
partition suit by a purchaser 
a coparcener’s interest in 
joint Hindu family pi'operty 
nob barred by a prior decision 
against him in a suit brought 
by him for declaration of his 
right to possession under O. 21, 

R. 103, tlie cause of action in the 
latter being the adverse order 
in claim proceeding and in the 
former the purchase of undivided 
interest of a Hindu coparcener 
—It is evident that the parti¬ 
tion suit is also not barred 
though filed after one year of 
the adverse order 683a 

O. 3, R. 1—Party present— 
Pleader reporting no instruc¬ 
tions—Dismissal is decree ex 
parte. 971 

O. 6, R. 4—Estoppel—Plea 
of, should preferably be raised 
and issue framed 1052a 
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O* 6, R. 16—• Order refusing 
to strike off pleadings is not ap¬ 
pealable 64 

-O. 6, R. 17—Original suit on 

a mortgage bond for sum found 
due on running account on a cer¬ 
tain date—Defendant denying 
character of the bond—Amend¬ 
ment to sue on original running 
account in the alternative must 
be allowed 1124a 

-O. 6, R. 17—Refusal to allow 

just prayer for amendment— 
•'Revision lies ' 11245 

-O. 6, R. 17—Amendment can 

be allowed in second appeal 1117c 

-O. 6, R. 17—Election petition 

—Original charge can be amend¬ 
ed according to evidence 1043a 

;—O. 6, R. 17—Defendant ob¬ 
jecting to maintenance of suit— 
Plaintiff insisting on continuing 
and failing—Leave to amend 
should not ordinarily be granted 

988a 

O. 6, R. 17—Leave to amend 
may be given even in second 
appeal 9885 

-O. G, R. 17—Plaint based on 

claim to exclusive ownership 
was allowed to be amended so 
as to be based on claim of co- 
ownership 909 

*--O, 6, R. 17—^Amendment de¬ 

priving opposite party of 
defence of limitation should not 
be allowed 827a 

-O. 6, R. 17—Plaintiff's right of 

suit jeopardised by a decision in 
another suit subseqxxent to filing 
of plaint—Plainfcan be amended 754 

-O. 6, R. 17—Plaintiff having 

no right to sue—Amendment 
of plaint cannot be allowed to 
bring in proper plaintiff 577 

-O. 6, R. 17—No new party 

added—Amendment dates back 
to date the suit 487a 

O. 6, R. 1/ Election—Court 
may allow objection petition 3965 
O. 6, R. 17 Contract to sell— 
Specific performance — Amend¬ 
ment may be allowed to include 
a relief of possession 1555 

O- 6, R. 17—Amendment 
asking for change in the date of 
cause of action should be 
allowed 128(2) 


Civil p. c. 

-O. 6, R. 17—Amendment of 

plaint—Cause of action arising 
after filing of suit should be 
allowed to be added, where 
there is no change of jurisdic¬ 
tion, or undue delay in applying 
nor necessity for fresh enquiry 
on other facts 65* 

-O. 7, R. 10—-Order under ap¬ 
peal—Remand—No second ap¬ 
peal lies against the remand 
order—Correctness of remand 
can be raised in second appeal 
from the decree in the suit 900a 

-O. 7, R. 10—Defendant objec¬ 
ting that plaintiff’s claim is 
purposely overvalued by includ¬ 
ing item without any title 
—Court cannot investigate and 
decide the issue for considering 
whether it has jurisdiction 339’ 

-O. 7, R. 10—Plaint returned 

—Pei'iod between date of pre¬ 
senting and date of return 
should be excluded under Limi¬ 
tation Act, S. 14. 178- 

-O. 7, R. 10—Suit presented— 

Court having no juisdiction 
should not dismiss it but return 
it for proper presentation 140c 

O. 7, R. 10—Extension of 
time for paying additional Court 
fee, after return of plaint is 
ordered, is without jurisdiction 

133(2)a 

O. 7, R. 10—Return of plaint 
ordered—Plaintiff willing to 
drop part of his claim to bring 
the case within Court’s jurisdic¬ 
tion—Court can allow plaintiff 
to do so 133 (2)5 

O. 7, R, 11—Under S. 149, 

Civil P. C., Court can extend 
time or accept fees beyond the 
time fixed but it cannot refuse 
to fix time under R. 11 676b- 

-O. 7, R. 11 (d)—Pleadings and 

not the result of suit is to be 
seen for deciding limitation 1190c 

-O. 8, R. 6—Failure to plead 

set-off or counter claim does 
not bar fresh suit for the claim 1020' 

-O. 9—Order of annulment 

under the Prov. Ins. Act cannot 
be set aside under O. 9 943; 

-O. 9.—Order 9 does not apply 

to execution proceedings 412a; 
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-O. 9, B. 9—Dismissal of suit, 

for partition aad separate enjoy¬ 
ment, for default — Subsequent 
suit by assignee for partition is 
not barred 1018a 

--O. 9, B. 9 — Execution pro- 

ooedings are not covered 980a 


•O. 9, B. 9—Application to res¬ 
tore suit dismissed for default 
itself dismissed for default — 
Another application to restore 
fii^t application lies 654 

•O. ^”0. 9 applies to applica- 


tions under O. 9 itself by virtue 
of Civil P. C.. S. 141 325 

O. 9, B. 13—Deposit in Court 


—Ex-parte decree set aside 
Decree passed after fresh trial 
is to be for full amount—Credit 
for amount deposited is to be 
given only when deposit is 
under Civil P. C.. O. 24 10696 

O. 9, B. 13— Mere assertion 


of ignorance of decree by defen¬ 
dant is not sufficient — Court 
must decide whether summons 
was not duly served 558 

O. 9, B. 13—Absence of plea¬ 


der is sufficient cause for setting 
aside of an ex-parte decree 256a 
O. 9, B. 13—Cause of auction 


not joint against all defendants 
—Court can sot aside ‘the ex- 
parte decree at the instance of 
some only as regards them but 
not as regards the others 2566 

O, 9, B. 13 — Application 


P. C. 

O. 17, B. 2—Party present 


under—Merits of the case are 
not to be considered—Know¬ 
ledge of particular decree on 
defendant’s part is essential 
—^Vague suspicion that defen¬ 
dant may have known of some 
decree is not enough to impute 
him with knowledge of the de¬ 
cree 31 

-O. 13, Br. 1 and 2— ** First 

hearing ” means day of framing 
issues—^Trial Court’s* discretion 
in allowing documents after 
that date is final and not revisa- 
ble 347 

0.17, B. 1— Plaintiff ready 


Pleader reporting no instruc¬ 
tions— Dismissal is decree ex 
parte 971 

•O. 17, B. 3—Court ought not 




> 1 - - — ^ 

to bo too technical in tho mat¬ 
ter of adjournments 859 

—O. 20, B. 11—Security given 
in execution can be sold — No 
separate suit is necessary 194a 

O. 21, B. 2— Uncertified ad¬ 


justment—Decree-holder acting 
fraudulently in suppressing it— 
Court can examine merits 945 (l) 
O. 21, B. 2—B. 2 covers a de- 




cree under which any money is 
payable and not to all kinds of 
decree 749a 

•O. 21, B. 2 — Judgment- 


debtor agreeing to pay some per¬ 
centage to all creditors De¬ 
cree-holder party to such com¬ 
position cannot resile 184a 

O. 21, B. 2 — Adjustment is 


settling decree independent of 
terms of decree 1846 

O. 21, B, 2(3)—In the absence 


V - —— f \ ^ 

of certificate of payment, de¬ 
cree-holder, however fraudulent, 
is entitled to execvite tho decree 
against tho judgment-debtor as 

well as against the surety 674a 
•O. 21, B. 10 — “ Decree for 




money against several persons ” 
means personal decree against 
two or more persons jointly 11416 
•O. 21, Br. 13 and 17 — Ap¬ 


plication not conforming with 
BT. 13—Court may or may not 
allow defect to be remedied 260 
•O. 21, B. 15 (2) — No objec¬ 


tion raised by judgment-debtor 
to execution by some of many 
decree-holders in executing 
Court— Objections' cannot be 
raised in appeal 1198 

•O. 21, B. 16 — Transfer 


with witnesses several times 
but Court adjourning many 
times for want of time — Plain¬ 
tiff failing on one occasion—Ad¬ 
journment should be granted 944 (2) 


brought about by death is also 
contemplated — Transfer by 
death of judgment-debtor — 
Character of judgment-debtor 
and decree-holder can become 
united only in legal representa¬ 
tives of judgment-debtor 1141a 

•O. 21, B- 16—B. 16 does not 


apply where the decree trans¬ 
ferred is preliminary decree in 
partition suit 1129a 
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—O. 21, R. 16, Proviso 2—Mort¬ 
gage decree is not a decree for 


Subject Index, ^26 Madras 

Civil P. C. 


money 

—O. 21, Rr. 
O. 38, R. 10 • 


623 


16 and 53 and 
- Attached debt 


ripening into a decree—Attach¬ 
ing creditor can execute his 
decree against the amount of 


the debt attached 
—O. 21, R. 16 - 
restrictive 
—O. 21, R. 


371a 


Rule is not 


3715 


22— Execution sale 
held after judgment-debtor’s 
death—Legal representative not 
brought on record — Sale is a 
nullity 

O. 21, R. 46—Garnishes can 


138 


show that nothing is due when 
the question is not already de¬ 
cided 1011 

— "O* 21, Rr. 46 and 54—Change 
is moveable property 903/ 

0. 21, R. 54—Adverse posses- 


42a 


sion—Continuity of possession 
is not disturbed by attachment 
under Civil P. 0. 

—O. 21, R. 57—Failure to fur¬ 
nish information— Dismissal is 
one under R. 57 and not for de¬ 
fault 980e 

-O. 21,-R. 58 — Objection to 

attachment on the ground that 
property is not liable to at¬ 
tachment—Order passed against 
it is conclusive unless a success¬ 
ful suit determines it—The fact 
that objector is mortgage-de¬ 
cree-holder does not make a^y 
difference 693a 

-O. 21,'R. 58—rEnquiry under 

—Rule applies only when pro¬ 
perty is claimed as not belong¬ 
ing to judgment-debtor 355a 

O. 21, R. 68—Claim petition 


a'sking to sell properties subject 
to mortgage and to stop sale 
pending the petition — Refusal 
to stop sale does not relieve 
Court from proceeding under 
proviso to sub’R* (1)- 

O. 21, R. 63—Order on claim 


216 




petition stating it to be too 
l&te is an order rejecting claim 5935 
—O. 21, B. 66 and S. 47— Only 
orders falling under S. 47, are 
appealable 834a 

O. 21, R. 66—Refusal by trial 
Court to fix a particular order 








4 ^. 




in which property 
sold is no bar to 
Court considering 
question 


1 H IrnJ 

should he 
execution 
the sahie 

834tf 

—O. 21, R. 66 — Court cannot _ 
delegate its power to settle sale 
proclamation to ' Compaissioner 
—If proclamation is not settled 
by Court, sale is invalid 755 

O. 21, R. 71—Defaulting par- 


chaser becomes judgment-debtor 
by pi’ovisions of R. 71 after ,the 
certificate to recover deficit is 


granted 

—0. 21, R. 71 


8725 


ti 


Decree-hol¬ 


der’’means only that decree- 
holder who brings property to 
sale 

—0. 21,R. 84—“Shall be 


872c 


sold ’ means shall be put 
for sale ’’ 

—O. 21, Rr. 89 and 90—R. 
is wider than R. 89 


re- 

up 

90 


739 
9595 


•O. 21, R. 89 — Proclamation 


specifying amounts to be re¬ 
alized from several items—Those 
items can te released on pay¬ 
ment of that sum only 765a 

0. 21, R. 89—Decree against 


several persons severally—Each 
is liable to the extent specified 7655 
O. 21, R, 89—Lodgment sche¬ 


dule is not an application under 
R. 89 

O. 21, R. 89—Interim Receiver 


620 


cannot make deposit 
—O. 21, R. 90— Hindu 
Reversioner can apply 

R. 90 

—O. 21, Rr. 90 and 89 


357a 


Law — 
under 


R. 90 


is wider than R. 89 

O. 21, R. 90—Price so under- 


959a 

9595 


stated that injury is obvious 
—Other evidence of injury need 
not be given 


959c 


—O. 21, R. 90—Application by 
judgment-debtor under R. 90 
cannot be rejected on the ground 
that his interest ha^ ceased 
prior to sale 

—O. 21, R. 90 — Attachment 


217 


ceasing owing to decree-holder’s 
default — Sale held without 
fresh attachment — Application 
to set aside lies to executing 
Court under R. 90 
-—0. 21, R. 92 — Judgment- 


211 


V- 


debtor being aware of execution 
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proceedings bnfc nofc objecting to 
Court sale—Sale confirmed — 
' Neither judgment-debtor nor 
bis transferee with notice can 
subsequently contend that the 
property was inalienable 

-O. 21. R. 95— The Court is 

not bound under R. 95 to see 


12 


♦ 


that delivery is actually ef¬ 
fected 3855 

—0. 21, Rc. 97 to 101 — Pro- 


lit 


cesdings under are in execu¬ 
tion 4126 

—O. 21, R. 97—Rule applies to 

decree for possession under 

Specific Relief Act, S. 9 353a 

O. 21. R. 99—No order passed 


specifying items to be delivered 
to decree-holder—Decree-holder 
given delivery of items in i;>os- 
session of judgment-debtor s 
vendee—Vendee can object 
Objection is one under S. 47 
and not under O. 21, R. 99 or 
or 101 of the Civil P. C. 968a 

O. 21, R. 100— Court cannot 


enquire into the equities in 
favour of auction-purchaser 1127 

—O. 21, R. 103—Suit for parti¬ 
tion by a purchaser from a 
Hindu coparcener is not barred 
by a prior decision against him 
in a suit by him for declaration 
of his right to possession under 

O. 21, R. 103 683a 

O. 22, R. 1— Malicious pro¬ 


secution—Claim to recover inci¬ 
dental expenses for defending 
l;be prosecution does not survive 243 
O. 22, R. 1—Suit for removal 


379 








of trustee for breach and fram 
ing 6f scheme—Defendant dying 
pending suit — Suit as regards 
scheme does not abate 162a 

—O. 22. R. 4—Abatement of 
suit as a whole or in part 
depends upon the necessity of 
the deceased party’s presence or 

absence 

-O. 22, R. 5—Application to be 

brought on record as legal re¬ 
presentative — No rival clai- 
ments — Order dismissing ap¬ 
plication is not appealable : 

43 Mad. 812, Overruled F B 586 
_ 22, R. 8—Insolvent has no 
right of appeal 1214a 

22, R. 8—^Party to suit 


Civil P. C. 

adjudicated insolvent Court 
should a'^k other jiarties to V)ring 
Ofiicial Receiver on record and 
if latter is unwilling to join, 
Court may go on with the suit 
on any toi’ms it can impose 
Omission to do this does not 
vitiate the judgment on the 
merits, 1145 

O. 22, R. 8—Suit for damages 


against the insolvent—Right to 
appeal does nob vest in the 
Official Receiver—Suit by insol¬ 
vent for refund of deposit on a 
contract—Official Receiver can 
continue 11336 

O, 22, R. 10—Trustees dying 


or retiring during pendency of 
a suit—Persons elected to fill 
their places can be added as^ 
party apart from limitation o406 

-O- 22, R. 10—Suit terminated 


and decree passed—Mortgagee 
from one of the party cannot be 
made a party to the suit espe¬ 
cially when his claim is chal¬ 
lenged on the ground of its 
being a usurious transaction and 
of the parties not receiving full 
consideration—The mortgagee’s 

remedy is to bring a separate 
suit 

•O. 23 R. 1—Order allowing 


244 


suit to be withdrawn for defect 
in substance is revisable 8636 

O. 23 R. 1—Suit premature on 

_ . « « • » i ^ 


date of filing—Dismissal with 
liberty to file fresh is the right 

course . 

•O. 23, R, 1—Although plain¬ 
tiff’s withdrawing without per¬ 
mission precludes him from 
bringing fresh suit, it does not 
prevent trial of subject-matter 
unless res judicata 

■O. 23, R. 1—Suit for posses- 


490 


aion of share in melwaram and 
kudiwaram—Trial almost closed 
—Plaintiff wishing to withdraw 
part of the claim without speci¬ 
fic reasons cannot be allowed to 
withdraw 

•O. 23, R. 1 (2) (b)—Leave to 


126 


withdraw with liberty to bring 
fresh suit can be given only 
when the defect is of form and 
not of substance 863a 
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* -O. 23, R. 3—Award on pri¬ 

vate submission is compromise 1211a 

* -O. 23, R. 3—Suit compromised 

—Court cannot add party there- f 
after 341a 

O. 24—Deposit in Court—^Ex- 


parte decree set aside—Decree 
passed after fresh trial is to be 
for the full amount—Credit for 
amount deposited is to be given 
only when deposit is under 

O. 24 10696 

—O. 26, R. 4—"Witness residing 
beyond jurisdiction — Party is 
entitled to issue of commis¬ 
sion 345 

—0.32, R. 4—Mortgage by father 
before son's birth—Suit against 
father and the minor son — 
Father’s interest is not adverse 
to minor 1146(2) 

O. 32, R. 4 (4)—Order ap- 


pointing Court guardian when 
there is natural guardian and 
requiring the minor to deposit 
plaintiff’s all costs before ap¬ 
plying to set aside ex-parte 
decree is bad and must be set 
aside 

O. 32, R. 7—Next friend giv- 


950 


ing up claim against one of the 
defendants—Minor can re-open 
proceedings 119a 

O. 33, R. 1—Pauper appeal 


A ^ & 

Amount deposited in Court at 
pauper’s credit should be taken 
into account 567 

0. 33, R. 5—Elaborate en 


quiry about merits should not 
be made 1160 

O. 33, R. 5—Application to - 
sue as pauper—Question of limi¬ 
tation should not hrst be gone 
into 135(1) 

O. 33, Rr. 5 (a), 7 and 15 


Rejection of application under 
R. 5 (a) does not bar a second 
application 

O. 33 R. 7—Order gi:anting 


875 


leave to sue as pauper—Revi¬ 
sion lies 958(1) 

O. 33, R. 8—Suit should be 


deemed to be instituted at the 
date of the presentation of 'the 
application for leave to sue as 
pauper and Court-fees is payable 
on that date v 

O. 33, R. 10—Pauper suit— 


159 


Civil P C. ^ 

Suit for future maintenance — 
Method of recovering Court-fee 
is appointing a Receiver to col¬ 
lect maintenance 565 

-O. 33, R. 10—Pauper suits— 

Court-fee payable is what is 
payable on the date of plaint 474a 
O. 33, R. 10—Pauper suit 




Application for directing plain¬ 
tiff to pay difference of Court- 
fee when suit decreed in part 
need not necessarily be made to 
trial Court — Appellate Court 
can pass an order to that effect 4746 
O. 34, R. 1—Mortgage suit 


Parties—In a mortgage suit it 
is not proper to join parties 
claiming a paramount adverse 

title 744d 

O. 34, R. 4 — Preliminary 


decree is not capable of execu¬ 
tion 4156 

O. 34, R. 5—Only one method 


of payment is recognized—No 
such payment made, Court must 
pass final deci'ee 1069a 

O. 34, R. 5—After final decree 


— f 

right to redeem disappears 
Payment by mortgagor after 
final decree is not payment qua 
mortgagor but is qua judgment- 
debtor 8166 

O. 34, R. 6—Sale under mort¬ 


gage decree declared to be void 
— Application for personal 
decree—Right accrues on date 
of declaration and not of actual 
dispossession 941 

O. 34, R. 6—Suit by mort¬ 


gagee for mortgage money 
Mortgagee can realize money 
only when he is in a position to 
give back mortgaged property— 
Wrongful sale of mortgaged pro¬ 
perty by mortgagee will deprive 
him of his right to claim mort¬ 
gage money 841(7 

O. 34, R, 6—Personal remedy 


is not open till a decree under 

R. 6 is passed 4l5a 

O. 34, R. 7 — Preliminary 


' - - ^ 

decree need not necessarily he 

passed in every mortgage suit 6446 
0.34, R. 7—Decree partly final 


and partly preliminary—Qupa' 
tion of mesne profits undecided . 

—Application is competent to 
ascertain mesne profits t 805a 
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— O. 34, R. 10—Costs of mort¬ 
gagee in redemption suit are 
discretionary where he raises 
questions denying mortgagor*s 
right to I'edeem 405^ 

. Q. 34. R. 14—Security given 

in execution—Security can be 
sold—No separate suit is neces¬ 
sary 194a 

-O. 38, R. 1—Arrest on insuffi¬ 
cient grounds — No evidence as 
to damages—General damages 
should be awarded 962 

-T—O. 38, R. 1—Power can be 
exercised only when plaintiff’s 
claim is impeachable and real 
danger of defendant’s escaping 
from Court’s jurisdiction exists 584a 


-O. 38, R. 10—Money deposited 

to satisfy A’s decree—B attach¬ 
ing money before judgment and 
getting decree—B must apply 
for execution of his decree and 
transfer of money in his own 
suit—He cannot apply to Court 
holding money for payment to 
him towards his decree 1104^ 

** O. 38, R. 10—Attachment of 
interest of coparcener—Decree 
passed afterwards against him— 
Operation of survivorship is 
subject to satisfaction of decree 72 
^—O. 39—S. 94 is governed by 
0.39 . 2586 

O. 39, R. 1—High Court can 
stay execution or issue injunc¬ 
tion in revision 1126a 

—O. 39, R. 1—Injunction res¬ 
training party from proceeding 
with execution in another suit 
can be granted 11266 

-O. 39, Rr. 1 and 2—Execution 

—Injunction to restrain, cannot 
be granted 258a 

O. 39, R. 1—Breach of plain¬ 
tiff’s right threatened—Proper 
course is to maintain status quo 166a 

■ O. 39, R. 2—No mischief is 
caused by election under impro¬ 
perly notified notification of Gov- 
ernor-in-Council under Madras 
District Municipalities Act (1920), 

S. 328 1147 

*-O. 39, E, 2 (3) and S. 94 — 

Rule 2 (3) applies also to dis¬ 
obedience of all injunctions is¬ 
sued under Civil P. C., S. 94 574a 


Civil P. C 

-O. 40, R. 1—Properly not in 

suit—No personal decree passed 
against owner—Receiver cannot 
ho appointed 797 

-O. 40, R. 1—Recoiver juit in 

possession under O. 40, K. I (c) 

—It is doubtful whothcr lie can 
arrogate powers under R. 1 (d) 357c 

-O, 40, R. 1—Suit for specitic 

performance of contract of sim¬ 
ple mortgage—Receiver cannot 
he appointed 155a 

-O. 41—Order applies to Ori¬ 
ginal Side appeals F B 3166 

-O. 41, R. 4—Rule 4 applies 

where it is consciously applied 901c 
-O. 41, R. 19—Absence of know¬ 
ledge of date of hearing—Appeal 
dismissed for default may be re¬ 
admitted 1210c 

-O. 41, R. 22 — Original Side 

appeal—Memo of objections can 

be filed : 48 Mad. 631, Over¬ 
ruled F B 316a 

——O. 41, R. 22—Day for appear¬ 
ance mentioned in notice of 
appeal under Madras O. 41-A is 
not day fixed for hearing 283 

-O. 41, R. 23—Order under O. 7, 

R. 10—Appeal — Remand —No 
second appeal lies against the 
remand order 900a 


—O. 41, R. 23—Decision of trial 
Court reversed and additional 
issues remitted to it for trial— 
Remand is nob on ijreliminary 
point, and is not appealable 695d 

—O. 41, R. 25—Court can re¬ 
open point decided before order 
under R. 25 (Obiter) 830c 

—O. 43, R. 1—Order under O. 7, 

R. 10— Appeal—Remand—No 
second appeal lies against the 
order of remand 900a 

—O. 43. R. 1 (v)—Suit trans¬ 
ferred under S. 23, Sm. C. Courts 
Act, to original side—Suit is 
still small cause and no second 
appeal lies 6226 

—O. 44, R. 2 -—Order rejecting 
application to appeal as pauper 
is in Judge’s discretion and is 
not appealable 656(1) 

—O. 47, R. 1—Minor—Decree 
passed against, through negli* 
gence of guardian—Suit to set 
it aside is maintainable — 
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vil P. C. 

Proper remedy is not review 
under O. 47. E. 1 1079 

—O. 47, E. 1—Absence of plea¬ 
der is not sufficient ground 980c 

—O. 47, E. 1—“ Any other 
sufficient reason means reason 
analogous to those just preced¬ 
ing—Where rights of parties 
only are not to be affected but 
the matter is of procedure of 
general importance, review 
should be allowed 764a 

—O. 47. E. 2—Accidental slip 
—Eeview can be entertained by 
successor l083a 

-O. 47, E. 2—Eevision does 

not lie from an order under 
O. 47, E. 2, on the ground of 
accidental slip 1083& 

—O. 47, E. 4—Notice is imper¬ 
ative—Absence of notice renders 
an order illegal 9806 

-Scb. 1—General ijrovisions 

prevail over rules under Sch. 1 676c 

-Sch. 2, iDara. 1—A suit is not 

pending between the dates of its 
dismissal for default and its res¬ 
toration 12116 

-Sch. 2, para. 1—Eeference 

ambiguous as to matters referred 
— Construction — Arbitrator’s 
belief as to what was referred 
is immaterial— Court is to 
finally decide as to what was 
referred 752a 

-Sch. 2, E. 12—Order of a 

single Presidency Small Cause 
Judge modifying award—Appli¬ 
cation to Full Bench is main¬ 
tainable under S. 38, Pres. Small 
Cause Courts Act 878 

-Sch. 2, para. 14—Award on 

matters not referred is without 
jurisdiction—Court should re¬ 
mit it to arbitrators 201c 

-Scb. 2, i^ara. 15—Questioning 

parties on different dates is not 
misconduct so long as opportu* 
nity of meeting representations 
of other side is given 1158 

-Sch. 2. Para. 15—Award based 

on personal knowledge of arbi¬ 
trators is bad 752a 

-Sch. 2, para. 15—Arbitrators 

beyond scope of reference and 
giving award on a matter to 
which all parties agreed— 


Civil P. C. 

Award on this part is enforce¬ 
able by suit 366 

* -Scb. 2, paras. 17 (l), 19 and 

4—Agreement to refer to three 
arbitrators—One party filing 
agreement under para. 17 (1)— 
Coui't cannot modify the refer¬ 
ence by adding that in case of 
difference among arbitrators, 
opinion of majority will prevail 

1183 

Commission 

- See Civil P. C., O. 26 

Companies Act (7 of 1913) 

-S. 104 (b)—Eatification by 

Board of Directors is not a con¬ 
tract within S. 104(b) 380 

Company 

* -Secretary dismissed by Direc¬ 

tors—Dismissal confirmed in 
Company’s meeting which was 
irregular for want of proper 
notice—Secretary cannot sue for 
cancelling dismissal 705 

Compromise Decree 

-Construction— Court fixing 

time according to wishes of 
parties—Time is not essence of 
the contract. 644a 

Contract 

-Breach—Deposit can be for¬ 
feited on depositor’s default 1133c 

-Sale of goods—Where plain¬ 
tiff was one of the vendors in 
the chain of purchasers and was 
also the last purchaser from 
defendant of certain goods 
which were the product of cer¬ 
tain mills which cancelled their 
contract with their first pur¬ 
chaser, and where each pur¬ 
chaser had made an advance, 
the fact that the plaintiff made 
default in giving delivery to his 
vendee at some anterior link in 
the claim of purchasers does not 
disentitle him from claiming 
the return 485 

Contract Act (9 of 1872) 

-S. 17—Intention to cheat two 

persons— Successfully cheating 
one is sufficient for Court to re¬ 
fuse help to recover property 631a 

-S. 23—Compromise in suit 

stating that one of the parties 
should take in adoption a parti¬ 
cular boy—Compromise is valid 
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Contract Act 

—Clause is not; penal within 
S. 74 109Sd 

-S. 23—Fund rules—Rule pro¬ 
viding that on the doath of 
shareholder his legal representa¬ 
tive should apply for transfer of 
deceased's shares in his name 
otherwise shares would not vest 
in them is not unreasonable 785ci 
•S. 23—Money lent for carry- 




♦♦ 


ing on a partnership w’hich was 
illegal, but not known to lender 
to be so—Money can be re¬ 
covered 

—S. 23—Partnership by Abkari 
licensee according to Mysore 
Law is not illegal 
—S. 23—Written contract chal¬ 
lenged on the ground of 
being forbidden by law as it 
operates as a transfer—Such 
transfer must appear in the 
terns of the contract 2186 

-S. 23—Partnership by Ab¬ 
kari licensee is not illegal in all 
cases 218/ 

30—Wagering contract— 
Court has to see real intention 
—Contract is wagering if differ¬ 
ences only are intended to be 
paid—Appearance of the con¬ 
tract is not real test—That 
delivery could be asked for is 
not necessarily a test to the con¬ 
trary 326 

•Ss. 30 and 65—Chit fund 




Agreement to subscribe Rs. 2 
every time and win prize of 
Rs, 100 by lots—Promoter to 
get only interest on sums depo¬ 
sited—Other persons to get back 
their money without interest— 
Agreement is wagering 168a 

•S. 30—Maintenance of lot¬ 
tery office is punishable by crim¬ 
inal law—Under civil law 
obligations arising out of lot¬ 
teries public or private, are 
irrecoverable 1685 

39—Refusal on the ground 
that goods when delivered 
would not be according to con¬ 
tract is wrongful 778. 

S. 58— Shipping— Voyage 
frustrated—Advance freight can 
be recovered 175 

•S. 59—Until creditor has ap¬ 
propriated, debtor can give inti- 


Contract Act 

mation of appropriation and 
then creditor has no choice— 

If creditor approiuiatos and in¬ 
forms debtor, debtor, too, has no 
choice—Creditor can alter ap¬ 
propriation if debtor is nob in¬ 
formed already ’ 792a 

-S. 61— Malabar tarwad — 


Money borrowed for tarwad but 
not so spent—Tarwad property 
is not liable 398(t 

—S. 68—Bulls can be neces¬ 


saries under certain circum- 


772a 

stances 

592 


S. 69 Defendant^ 

must be 

1 

bound in law to pay 

—Trespas- 

218c 

sers are not bound to 

pay dues 


to zemindar ; hence 

no action 

• 

> 

lies against them under S. 69 152(1) 


—S. 73— Buyer repudiating 
cannot charge seller that the 
latter was unable to perform his 
part of the contract 410a 

—S. 73—One party repudiating 
contract— Other party may 


accept or sue in damages 

•S. 73—Earnest money should 


118 


be forfeited only wdien given as 
security for performance 

•S. 74—Compromise in suit 


117 


stating that one of the parties 
should take in adoption a parti¬ 
cular boy is valid—Clause is not 
penal within S. 74 1093(^ 

—S. 74—Fund advanciuji loans 


to its subscribers only—Condi¬ 
tions that whole debt would 
become due on the debtor s ceas¬ 
ing to be subscriber and interest 
would be charged at enhanced 
rate are not penal 7855 

—S. 74—Deposit cannot be for¬ 
feited irrespective of damage 4105 


—Ss. 120 and 39—Refusal on 
the ground that goods when 
delivered would not be accor¬ 
ding to contract is wrongful— 
Remedies of the other party 
indicated 

—Ss. 124, 140 and 141—In- 


778 


demnifier cannot sue in his own 
name unless be gets assignment 
from promisee while surety 
can 544a 

—Ss. 140 and 141—Surety’s 
rights against debtor arise only 
if surety takes responsibility at 
request of debtor—Indemnifier 


f 
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Contract Act 

cannot sne in bis own name un¬ 
less he gets assignment from 
promisee while surety can 544a 

-S. 145—Surety can be indem¬ 
nified in proper cases before 
actual payment, 1035 

-S. 146—Bond mentioning 

sureties—One only signing the 
bond—He is liable unless the 
signature of the other surety is 
a condition precedent 62 

-S. 182—Del credere agent is 

one who guarantees perform¬ 
ance and mu^t be party to con¬ 
tract—Dubash is not one 5445 

-S. 233—Liability of princi¬ 
pal and agent is not joint but 
alternative 1213 

-S. 249—Person entering into 

partnership agreeing to^become 
liable for antecedent debts of 
firm—Agreement cannot be en¬ 
forced by creditor 1138 

-S. 253 — Mercantile Firms — 

One partner can acknowledge 
by part-payment 114c 

-S. 263—One ex-partner cannot 

bind another ex-partner 114a 

-S. 264—Partnership dissolved 

—Notice not given — Strangers 
are not affected 1145 

Contribution 

-Joint decree — In a suit for 

contribution against two persons 
who are judgment-debtors along 
with some others, a joint decree 
against the two defendants 
should not be passed 146(1) 

Co-owners 

-Partition suit—No distinction 

can be drawn between joint 
tenants and tenants-in-common 

10185 

Co-sharer 

*-One sharer paying Government 

revenue has a right to contribu¬ 
tion and he has a charge on the 
share of others even in case 
governed by the Madras Estates 
Land Act—Madras Estates Land 
Act, S, 6 ' 141a 

Court-fees 

•-Determination—Plaint has to 

be looked to and not written 
statement 678a 

-Suit for redemption — Decree 

for recovery of possession subject 
to the amount and value of im- 


Court-fees 

provements — Appeal against 
value of improvements only — 
Court-fee must be determined 
according to the value of im¬ 
provements 225a 

-Appeal — Value of appeal is 

not the value of suit, but the 
value of relief granted by decree 

2255 

Court-fees Act (7 of 1870) 

-S. 7—The word “suits” does 

not include appeals 225c 

-S. 7 (1)—Malabar Compensa¬ 
tion for Tenant’s Improvements 
Act (1900), S. 6 (3)—Words “or 
otherwise in respect of the 
tenancy” include damages 7645 

-S. 7 (1)—Redemption suit— 

Deduction from redemption 
money of amount claimed as 
damages—Court-fee on account 
of damages as well as redemp¬ 
tion amount must be paid 5425 

-S. 7 (4) (c) and Art. 17 (b)— 

Suit for declaration that parti¬ 
cular alienation by widow is 
not binding — Appointment of 
Receiver is consequential relief 
when both reliefs are claimable 
on same facts 6785 

-S. 7 (iv) (c)—Suit for appoint¬ 
ment of receiver and injunction 
restraining widow from commit¬ 
ting waste — Plaint valued at 
Rs. 10,000 while no valuation 
for Court-fee and Rs, 100 paid as 
Court-fee — Coui’t's order to 
pay ad valorem Court-fee on 
Rs. 10,000 is not without juris¬ 
diction 591 

S. 7, Cl. (ix)—Kanom mortgage 
—Redemption suit—S. 7, 01. (ix) 
applies Reference to plaintiff’s 
title in plaint is immaterial 667 

* 12 (1)—Decision of Minis¬ 

terial Officer as to Court-fee iS' 
decision of ‘Court’ 965 

^ S. 12(2)—Appellate Court can 

demand proper Court-fee in the 
lower as well as appellate Court 96a 

-Sch. 2. Art. 17 (b) — Suit 

for partition — Hindu joint 
family already divided—Art. 17 
(b) applies 122 

Criminal Breach of Trust 

- See Penal Code. S. 409 
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Criminal Procedure Code (5 
of 1898) 

~S, 15 — Chairman of Bench 
differing from majority—One of 
the other Magistrates should 
write judgment 

—S. 107 — It will be well if 


Criminal P. C. 

-S. 217—Object of S. 217 is 






aai 


power to refer petitions under 
S. 107 for investigation is given 
to Magistrates (per GoiUtS' 
Trotter, G. J.) 521c 

•Ss. 107 and 202—^Magistrate 


on petition under S. 107 may act 
under S. 202 — Statements by 
petitioner made during such in¬ 
vestigation by police are abso¬ 
lutely privileged 521g 

S. 133—Channel may include 


ss 


165 


a catchment area with a water 
course in the centre 
—*S. 145 — Revision petition 
filed before High Court — High 
Court cannot appoint Receiver 
pending disposal 139a 

S. 147—No revision lies from 
finding of fact—Remedy is by 
civil suit 154 (l) 

—S. 162—Accused can ask for 


copy of witness’ statement to 
X^olice, during his cross-examina¬ 
tion and not before 183 (2) 

—S. 190 (l) (b)—“Report” is not 
limited to rei)ort in a cogni¬ 
zable case : A. 1. R. 1925 Mad, 
672, Overruled. FB 

•S. 200 (aa) — Police officer 


865 


making rejiort in a non-cogni- 
zable case — He need not be 
examined on oath: A.l. R. 1925 
Mad. 672, Overruled F B 865 
Ss. 202 and 107—Magistrate 


on petition under S. 107 may 
act under S. 202—Statement by 
petitioner made during such in¬ 
vestigation by police are abso¬ 
lutely privileged 521(7 

—Ss. 202 and 203—Complaint 
against police— Every facility 
should be given for proving 
complainant’s allegation 
—(1923), S. 244 (2)—Magistrate 
is not bound to re-issue summons 
—It is in his discretion under 
the Code as amended 
-S. 247— “Upon any day ap¬ 
pointed for the appearance of 
the accused” does not mean any 
time before the close of the day 

1009a 


288 


361 






to 


prevent complainant from being 
dilatory 10095 

S. 247 — Complainant's vakil 


* 

present—Section is not siitiici- 
ently complieil with 1009c 

—S. 247 —Complainant absent 
at the time the case was taken 
up — Magistrate can proceed 
under S. 247, and is not bound 
to wait till the close of the day 

I009d 

—S. 252—Complainant produc¬ 
ing more witnesses after the 
original witnesses— Magistrate 
should not ordinarily refuse 989 

-S. 297—Offence charged must 

be exj.)lained to jury — Theft 
case — Removal must be dis¬ 
honest—“Dishonestly” must l)e 
explained to jury 1121 

-S. 297—Misdirection—Where 


a charge is, as a whole, distinctly 
favourable to the defence, it 
is a matter of great difficulty to 
say that there is any misdirec¬ 
tion whicli has misled the jury 
into giving the verdict—It is 
not enough to say that the 
Judge might have laid much 
more stress than he has laid on 
the defects in the prosecution 
case in order to establish mis¬ 


direction 


370a 


—S. 342—Object of section is 
to give the accused opportunity 
of explaining his conduct — 
Magistrates should wai'n ac¬ 
cused before asking for such ex¬ 
planation that he is not obliged 
to state and if be states, his state¬ 
ment may be read against him 
—S. 350 — Magistrate trans- 


570 


ferred—Accused calling for pro¬ 
secution witnesses but content¬ 
ing himself on their cross-exami¬ 
nation only—Court acting on 
the evidence recorded — Pro¬ 
cedure is not irregular 

{amended), S. 369—Judgment 


815 


even of High Court is final 
when signed—No review is al¬ 
lowed — Judgment is delivered 
when read out and signed— 
Drawing up of formal order is a 
subsequent clerical act 

•S. 423 (2)—^Defence case not 


420 


adequately explained to jury 
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Criminal P. C. . 

Evidence improperly admitted 
—^Verdict of guilty must be set 
aside 3706 

- S. 439—No revision lies from 

finding of fact under S. 147— 
Remedy is by civil suit 154 (1) 
•S, 476— Court holding pre- 


IIP 


liminary enquiry under S. 476 
Persons affected cannot claim 
to cross-examine witnesses 1008 

—(amended 1923), S. 476 


Complaint under, need not im¬ 
mediately follow the judgment 
—All reasons given in judgment 
need not be stated in a com¬ 
plaint— Reasonable probability 
of conicvtion need not exist 238 

—S. 488—Mainbenance for child 
— Mother’s evidence that 

counter-petitioner is the father 

of child should nob be accepted 
without independent corrobora¬ 
tion — Sufficient corroboration 
would be that when the child 
was conceived counter-peti¬ 
tioner was visiting the mother 

and had access to her 1130 

-S. 488 — Healthy and able- 

bodied husband is a person with 
“means” within S. 488 346a! 

•S. 488—Persons aggrieved by 


order under, should go to civil 
Courts 3466 

—S. 488 — Section cannot take 
away the right under Hindu 
Law 261c 

■S. 488—“ In the whole “ mean 


one sum only and nob separate 
sums for different purposes— 
Section, however, allows Rs. 100 
to each of the wife and children 

•S. 488—Mere offer to main¬ 
tain is not sufficient 
—S. 488—Order for alimony in 
existence — Jurisdiction under 
S. 488 is not ousted 
•S. 494—Sessions Judge refus- 


69a 


596 


59c 


ing permission to withdraw— 
High Court would be reluctant 
to interfere 296 

* - -S. 561-A—Inherent powers do 

not extend statutory powers 1396 

Criminal Trial 

;-Murder — Principal offenders 

^ allowed to remain untried and 
trial against accused playing 


Criminal Trial ^ 

minor part proceeded with"'^— 
Procedure should be condemned 638c 
-Re-trial—Probability of con¬ 
viction on available evidence 
should be considered 638c 

Criminal Tribes Act (6 of 1924) 

-S. 23(l)(b)—Second and third 

convictions must be after tribe 
is declared to be criminal 1165a 

-S. 23 (l)—“ Special reasons to 

the contrary” must be apart 
from nature of offence 11656 

Crown 

■Escheat — Government must 
first prima facie prove that last 
holder died without heirs 921a 

Escheat—Delay in establish¬ 


ing Government’s right does nob 
necessarily amount to laches 921(i 
—East India Company and 


_ * m 

Crown—Act of Company cannot 
be in trust for Crown in the 
strict sense of the word 706a 

Crown Grants Act (15 of 1895) 

—^—Scope—The Act is not ultra 
vires of tbedndian Legislature— 

Per Srinivasa Ayyangar, J .— 

The Act is nob an enacting or 
enlabling measure but for which 
the Crown could nob make a 
particular kind of grant, it is 
only an explanatory and decla¬ 
ratory Act and in terms refers 
only to grants made subsequent 
to 1882 7066 

S. 3—Scope—A covenant in a 


grant restraining alienation is 
not void 

Custom 

-Definite custom established— 

It is doubtful whether it can be 
modified by Court 626d 

^User of public property 
amounting to nuisance—No right 
by user can be acquired 625^ 

D 

Damages 

Breach of contract—Suit for 
damages—Performance of con¬ 
tract to be simultaneous—Each 
party must show his readiness 
and willingness to perform his 
part of the contract 1109 

Breach of contract of sale 


Difference between contract rate 
and market rate on date of 
breach is the basis — Plaintiff 
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S3 


Damages 

pleading special measure must 
prove it 10216 

■■"Where party would have lost 
a claim apart from conduct of 
aupther man, the other man is 
ncft liable 894 

Decree 

* -Setting aside—Fraud—Depo¬ 

sit after preliminary decree on 
hypothecation bond — Revised 
preliminary decree after rehear¬ 
ing—Sale in execution of final 
decree on revised decree—Depo¬ 
sit not considered —No fraud is 
established justifying suit for 
setting aside decree 1069c 

-^Validity—Necessax'y party not 

on record — Decree passed in 
ignorance of the fact is void 
against them and wholly void if 
interests are inseparable (obiter) 991a 
*—^—Suit on a pro-nate executed 
by deceased against a wrong 
person not in possession of 
deceased’s estate—Decree against 
such person is not binding on 
real heir 4876 

Deed 

-Construction — Intention of 

parties should be looked to in 
construing documents containing 
repugnant words 1208 

Oonstruction — Contract—To 


get away from plain terms of a 
contract there must be evidence 
and circumstances showing that 
parties intended to base their 
contract on something which 
was not incorporated in the 
contract 9326 

-Construction—^Document exe¬ 
cuted by Mahomedan—Ma- 

homedan Law should be applied 
— ‘Brother’ includes ‘half 
brother’ 861a 

-Construction—Service grant 

—Grant of house site, structure 
and some lands in lieu of ser¬ 
vice—Default in service—Lands 
are to be resumed and not the 
site and structure 6956 

Construction—Gift of income 
of property is gift of corpus 250 

Construction—Settler’s general 
expression cannot control un¬ 
ambiguous words conveying 
absolute estate 

“'“'"Construction—Anubhavam — 
1926 N. S. T. (Mad.)—5 & 6 


Deed 

Definite quantity of grain men¬ 
tioned—Only that much is of 
permanent nature 143a 

——Construction — Subsequent 
assertions by one party cannot 
affect meaning 1436 

Defamation 

- See (1) Penal Code, S. 499 

(2) Tort—Defamation 

* E 

Earnest Money 

- See Contract Act, S. 73 

Easement 

-Government and ryot—Ryot 

getting extra water cannot 
insist on his getting it as 
easement 7886 

Easements Act (5 of 1882) 

-S. 4—User under claim of 

ownership which is negatived 
cannot be a basis for an l aso' 
ment ’ 625a 

-S. 7—Upper and lower lands 

—Owner of lower land cannot 
obstruct flow of surface water 
from higher land F. B. 449 

-S. 15—Lost grant—Evidence 

insufficient to prove long enjoy¬ 
ment under the Act cannot be 
sufficient to raise presumption 
of lost grant 788a 

■S. 15 — Mere assertion of 


* A 


ownership in litigation is not 
bar to acquiring easement : 
exercising acts of ownership is 
fatal to claim for easement 

F. B. 728 

-S. 15—Easement can be 

acquired only by a definite per¬ 
son or persons—A fluctuating 
and uncertain body of persons 
cannot acquire one 6266 

S. 15—Tank—Right of ease¬ 


ment—Finding as to whether 
the tank is private or Govern¬ 
ment property is necessary 625c 

Election 

-Court may allow amendment 

of objection petition 3966 

-Court can declare an election 

void 3196 

No Injunction can be granted 


236 


preventing an elected member 
from taking his seat in Munici¬ 
pal Council 132 

Equity 

-Suit for possession—Mala fide 

purchaser cannot plead equity 624 


84 


Subject Index 1926 Madbas 


Estoppel <(.. 

——See Evidence Act, S. 115 

Evidence 

-Hearsay evidence—Evidence 

forming basis of certain action 
is admissible 1003c 

•Appreciation—The fact that 


in one place of the account book 
the signature of a party may be 
forged cannot preclude the 
Court from holding that his 
signature in another place is 


genuine 


963a 


Admissibility—Waiver or con¬ 
sent does not make inadmissible 
levidence admissible—It affects 
ithe mode of proof only 
iEvidence Act (1 of 1872) 

—S. 6 —^Evidence forming basis 


282 




of certain action is admissible 1003c 
—S. 27 — Accused admitting 
possession of property — Pro¬ 
perty produced by accused him- 
:Self —Statement of accused is 


admissible 


638a 


•S. 27—Statement leading to 


discovery of property should be 
admitted as a whole 6386 

S. 34—Party producing ac¬ 


counts should prove reliability 
of each item 


955a 


—S. 35—Taylor's report on re- 
sumability of mokhasas in 
Madras Presidency is entitled 
to great weight 1089ci 

Ss. 36 and 32—Copy of birth 


register is admissible to prove 

age 

—S. 50 


985 

Rela'ionship English 
Law is different 4756 

3. 50—Family conduct—Dis¬ 


tribution and devolution of 
family property is often very 
valuable evidence of family 
conduct ” under S. 60 475c 

—S. 66 —^Pacts entitling parties 
to give secondary evidence 
pointed out 1003a 

•S. 78—Conflict between, ver¬ 


sion of Act published in Gazette 
and that published by Superin¬ 
tendent, Government Printing 
—Gazette version must be pre¬ 
ferred 

7 S. 90—Ownership of property 


65a 


in ancient period—Evidence in 
unimpeachable old documents 
is conclusive 706c 

■S.91—Pactum of sale in ques- 


Evidence Act 

tion—Oral evidence is not ex¬ 
cluded 812 

•Si 91—Section does not apply 


* 


* 


if a party does not attempt to 
prove the terms of the document 

m 

—S. 92 — Promissory note — 
Agreement showing the method 
of discharge agreed to is admissi¬ 
ble 

■S. 92—Oral agreement en- 


4026 


537 


titling a vendee to retain por¬ 
tion of consideration cannot be 


proved 


495a 


—S. 92—Division of status may 
be proved by means of unregis¬ 
tered partition deed 402a 

•Ss. 92 and 115—Sections do 


396 


35 


not conflict with each other 
In S. 92 subsequent representa¬ 
tion is relied upon ae true ; in 
S. 115 it is relied upon as bind¬ 
ing upon the party making it 
—S, 92—Deed—^Recital of con¬ 
sideration — Oral evidence to 
show it to bo incorrect being 
admisssible, opposite party can 
let in oral evidence to prove 
the contrary 

-—S. 99 — Third persons can 
show that mortgagors had no 
interest in the property mort¬ 
gaged 744c 

—S. 101 — Registration Act, 

S. 47 — Registered document 
should bo presumed to be writ¬ 
ten on the date it bears—Onus 
is on party contending to prove 
contrary 744a 

—S. 112—S. 112 is not opposed - 
to the personal law of such 

parties who aie allowed to re¬ 
marry and divorce according to 
their personal law 628a 

—S. 112—Woman divorced by 
first husband marrying second 
husband — Child born within 
three months of the second 
marriage—Child is the son of 
second husband 6286 

—S. 114—Charge of murder and 
theft—Possession of stolen pro¬ 
perty not explained by accused 
—Accused cannot be presumed 
to have committed murder 638d 

'S. 114—For making presump¬ 
tions some connexion between ' 


35 
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Evidence Act 

facts proving and to be proved 
must be shown 511o 


*—^S. 116—Repsesentation quali¬ 
fied—It must be read with the 
qualifications — To create es¬ 
toppel by conduct other party 
must have been led away by the 
conduct I052ff 

—^—S. 115—Mortgagor estopped 
from denying consideration of 
the mortgage—Transferee from 
mortgagor is also estopped 808 

*-S. 116—Minor selling his pro¬ 

perty intentionally representing 
to be major—He is not estop¬ 
ped from denying that he was 
a major—If he claims back pro¬ 
perty Specific Relief Act. S. 41, 
applies 607 

-S. 115—Mortgage by Hindu 

widow as guardian of her 
adopted son—Subsequent sale 
of the equity of redemption by 
her as owner—Purchaser is not 
estopped from redeeming 594a 

-S. 116—Agreement by next 

reversioner with the remote re¬ 
versioner during widow's life¬ 
time and with her consent to 
divide properties — Possession 
given under the agreement con¬ 
tinuing up to the widow’s death 
—Next reversioner cannot chal¬ 
lenge the agreement on widow’s 
death 254 

--S. 115—Finding as to repre¬ 
sentation by one inducing an¬ 
other to do an act is one of fact 39a 

*-Ss. 115 and 92—Sections do 

not conflict with each other— 

In S. 92 subsequent represen¬ 
tation is relied upon as true—In 
S. 115 it is relied upon as 
binding upon the party making 
it 395 

—S. 115—Judgment-debtor being 
aware of execution proceedings 
not objecting to Court sale— 

Sale confirmed—Neither judg¬ 
ment-debtor nor his transferee 
. with notice can subsequently 
contend that the property was 
^ inalienable 12 

^S. 116—Tenant let in posses¬ 
sion by A but evicted by true 
owner — Tenant attorning to 
true owner can then challenge 
title of A 187 


Execution 

-Decree binding—When the 

right of marshalling has been 
decided in the judgment it can¬ 
not be re-opened again in execu¬ 
tion proceedings 1141c 

-Decree binding — Executing 

Court can determine the order 
in which property would bo sold 
in execution of a mortgage de¬ 
cree when the question has not 
been decided during trial 10315 

-Decree binding — Decree 

awarding mesne profits but 
silent as to interest thereon— 
Executing Court cannot award 
that interest 952 

-S. 24, Civil P. C., applies to 

execution proceedings 421c 

-Court should not pass order as 

“ proceedings closed ” or the 
like 272 

-Decree binding — Judgment- 

debtor cannot insist on attach¬ 
ment of particular item of as¬ 
sets ^ 113a 

Execution of Decree 

* -Pre-decree arrangement not 

to execute decree can be pleaded 
as a bar 582 

Executor 

-De son tort—Person admitted 

by executor to take possession 
of assets on testator's death is 
not executor de son tort 6815 

Ex-parte Decree 
- See Civil P. C., O. 9, R. 13 

F 

Family Arrangement 

^ -Settlement of doubtful rights 

is binding on all parties—Spes 
successionis cannot be dealt 
with—Contingent i*ight may be 
dealt with by turning it into 
vested right by means of sur¬ 
render 6095 

Family Settlement 

- - Entered into in the interests 

of members—Strong evidence is 
necessary to set it aside 1093a 

-Compromise in suit stating 

that one of the parties should 
take in adoption a particular 
boy is valid 1093d 

Final Order 

- See Civili P. C.. S. 109 

Fraud 

-iScc Contract Act, S. 17 
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G 

Government of India Act 

(1919) 

-S. 49 (1)—Orders meant to be 

issued by Governor in respect 
of educational matters, issued 
by Secretary to Government— 
Orders are valid 2976 

Grant 

-Inam—Property attached to 

maniam office—Devolution is 
not governed by Hindu Law 1210ci 


—Inam—Enfranchisement con- 
fers title 12106 

•Jagir—A village cannnot be- 


— — W 

come a jagir only because it is 
so called 1167(2)(Z 

—Jagir and inam—Distinction 
—Jagir is grant of landed pro¬ 
perty for life in lieu of military 
services — ** Jagir points to 
occupancy 1167(2)6 

—Service grant — Grant is 


resumablo only for wilful neglect 
of service, not for cessation of 
its necessity 695(X 

•Service grant for daily atten¬ 


dance on zamindar is resumable 
at zamindar's pleasure 621a 

Eo evidence as to grant being 


of whole land or only of mel- 
waram—Ordinary presumption 
of occupancy rights must be 
made 6216 

Inam—Waste land—It can¬ 


not be said that an inam grant 
of waste land is in law impossi¬ 
ble 5266 


-Inam—Perpetual lease—The 

distinction between a. grant in 
inam and a perpetual lease on a 
favourable rent is indeed very 
• fine although in law it is quite 
sound 526c 


—Grant in lieu of wages is 
resumable but grant burdened 
with condition of service cannot 
be resumed except for default of 
grantee 511a 

—Zamindar can resume grant 
only if land is in his zamindari 
and is assessed to revenue—In¬ 
clusion of revenue in zamindari 
assets is presumed if services 
for the grant were personal 51 Id 

—No presumption exists either 
of grant being service grant or 
that services were personal 511c 

—Inam—Service inam—“ Sarva 


Grant n. 

dambala inam j’ shows pnly that 
no money payment is insisted 
on the holding of the inam, but 
it does not necessarily show 
that it was not a service inam 496a- 

- Inam — Mortgage — Land 

unenfranchised—Mortgagee re¬ 
maining in possession over 12 
years becomes usufructuary and 
as such can be redeemed—Origi¬ 
nal character is not changed by 
subsequent assertion of absolute 
purchase which is invalid 377a 

—-—Service inam—Enfranchise¬ 
ment in the name of Hindu 
widow—Widow takes absolute 
estate 227 

-Inam — Construction — The 

words “ Inam is confirmed to 
you and your assigns *’ secure 
the grant for the heirs 154(2) 

-Inam—No presumption can 

be raised in favour of either 
party—Tenants holding as occu¬ 
pancy tenants since 1843— 
Grant of melwaram only in 
favour of grantee can be pre¬ 
sumed 13& 

Guardian and Ward 

'-Mere fact of guardian acting 

along with others not authorized 
to deal with the property does 
not invalidate transaction 46cr 

-Guardian should not perma¬ 
nently alienate immovable pro¬ 
perty to provide maintenance 
for person entitled to be main¬ 
tained only for life—But such 
alienation is voidable only 46d 

Guardiazis and Wards Act 
(8 of 1890) 

‘-S. 34 (d)—Orders under, 

should relate to cash in band 
only 825 

-S 34 — Court cannot 

order repayment of more than 
admitted amount under the sec¬ 
tion — Regular suit is the 
remedy to enforce disputed 
liabity—Order not covered by 
the clause is not appealable un¬ 
less treated as passed under 
S. 43 478 

-S. 41—Act applies during 

minor’s lifetime—Succession to 
minor’s property after his death 
is not within jurisdiction of the 
Court acting under the Act 118 
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Guardian and Wards Act 

-S. 41 (3)—Court can order 

investigation of accounts before 
discharge 419 

^ S. 41 (4)—Court is not bound 
to enquire about ‘correctness of 
accounts 977 

H 

Highway 

-Member of public has right 

to lawful use of public street 
(obiter) 8306 

Hindu Law 






•Adopted son can inherit the 


relations of his adoptive father’s 
wife deceased before adoption 1203a- 

•Adoption — Husband 


can 


validly adopt without or against 
wife’s consent 12036 

^-Adoption—"Wife not actually 

receiving can be adoptive 


mother 


1203c 


Adoption —“ Express autho* 

»• ♦ i* ^ 


rity, ” meaning of — Pro¬ 
cess of adoption by giving and 
t^ing begun in lifetime of adop¬ 
ting father — Authority to 
widow can be implied 1184a 

Adoption—Boy taken from 
natural father to adopting 
father—Terms settled — Day 

fixed^—Adopting father dying in 
the meantime—Authority can 
be inferred—Datta bomam may 
be performed subsequently 11846 


—Adoption — Setting aside— 

Case of aurasa son seeking to set 
aside is different from reversion¬ 
ers His right is independent 
of the father—Suit by minor 
son is not governed by Art. 118 
of the Limitation Act 1123 

Adoption — Inducements by 
offering sufficient maintenance 
for adopter and adoptee does 
not render the adoption invalid 

10936 

'Adoption—Collateral arrange¬ 
ment between adopter and 
adoptee’s natural father does 
not make the adoption invalid 1093c 

‘Adoption—Consent by father- 
in-law to widowed dauhter-in- 
law Death of father-in-law be¬ 
fore ^ adoption—l^earer sapindas 
not in existence at the time of 


Hindu Law 

adoption—Other sapindas not 
objecting—Adoption is valid 9lGa 

-Adoption by widow—Absence 

of husband’s authority—In ab¬ 
sence of agnates consent of 
nearest cognates, will suffice 881a 
Alienation by father—Elder 


* 


* 


son attaining majority hut nob 
questioning it—Suit by younger 
son within three years of his 
attaining majority is not barred 

1190a 

—Alienation bv father—The 


alienation of a widow stands on 
a different footing from the sale 
by a Hindu father 1190ff 

—Alienation bv widow—In¬ 


come of property insufficient 
for maintaining widow—She is 
not bound to keep corpus intact 
for reversioners 


1122 


—Alienation by coparcenei— 

Suit to set aside should not bo 
converted into one for general 
partition—Alienee may file 

separate partition suit and both 
may be tried together to obviate 
possible plea of res judicata 774 

—Alienation by coparcener— 
Madras Law—Purchaser from co¬ 
parcener of his undivided inter¬ 
est is not a tenant-in-common 
as in Bombay, but only holder 
of equity to get partition 6836 

—Alienation—W'idow alienating 
property to purchase new' pro¬ 
perty—Estate improved—Revi- 
sioner cannot set aside sale 

Alienation by de facto guard- 


641 


- w w 

ian not for necessity is only 
voidable—One for i necessity is 
binding 45 7a 

Alenation by guardian—Pos¬ 


session given before alienation 
becomes adverse to minor only 
from date of alienation 457 

Alienation by de facto man¬ 


ager—Question as to whether 
whole interest passed or any 
coparcener’s share was reserved 
not cleared—Interest of whole 
family passes 

—Alienation—Widow — Neces¬ 
sity — Alienation challenged 
49 years afterwards—Conduct of 
the parties who could have ob¬ 
jected should be looked to 


406 


247 
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-Alienation by father—Father 

alienating some propferties, 
others remaining undisposed of 
—Son getting decree declaring 
the sale not binding on him and 
for recovery of his share after 
father’s death—Alienee subse¬ 
quently suing for general parti¬ 
tion—Matter is res judicata as 
regards properties sold, bnt the 
alienee can get other properties 
as substitute 241 

-Alienation — Joint family— 

Father cannot bequeath by Will 
joint family property 46a 

'-Alienation by widow—Kever- 

sioners consenting—Purposes of 
alienation not mentioned in 
deed but alleged by alienees in 
their written statement—Onus 
lies on reversioners to disprove 29 
-Auction sale of family pro¬ 
perty—Son’s share also passes— 

Son must challenge it within 
limitation if he wants to avoid 1190e 

--Ceremonies — Presumption— 

Where a ceremony is admittedly 
performed, the presumption is 
that it was performed in ac¬ 
cordance with the Shastras 7446 

-Consenting reversioner is 

estopped from questioning 
alienation by widow 5086 

-Debts—Decree against father 

—Partition after decree, decree 
cannot be executed against son’s 
share 690 

-Debts—Sons are liable to pay 

father’s debts even if father 
misappropriates money for which 
he was accountable as trustee 535 

--‘Debts—Official Receiver can 

sell son’s shares for antecedent 
debts of insolvent father 432c 

-Debts—Son’s liability—Pre¬ 
vious mortgage—Debt is binding 
on sons, though father may not 
be personally liable 428 

* --Debts—Sons are liable for 

commercial debts of father 323 

-Decree against father—Auc¬ 
tion-purchaser buying son’s 
shares also — Before claiming 
shares sons must get the sale 
set aside 1190/ 

^ -Family Settlement—Compro¬ 

mise of doubtfnl claim—Surren¬ 
der by father in favour of one of 


Hindu Law y - 

the members of the joint family 
in settlement of another mem¬ 
ber’s possible claim and that 
member having no knowledge of 
the settlement—Settlement is 
invalid at least to the extent of 
son’s share 578 

-Joint family—Promissory note 

in favour of manager for money 
advanced out of joint funds— 
Surviving member can sue on it 
without succession certificate 
under Succession Certificate, Act 
S. 4 11886 

-Joint family—Father’s debt in 

respect of partnership business 
which is not ancestral—Pious 
duty of sons can be enforced only 
if it is shown that they derived 
any benefit from partnership 1106c 

-Joint family—Father—Power 

of Mitakshara Hindu father to 
sell whole undivided property 
including son’s share passes to 
Official Receiver—Passing is in¬ 
dependent of S. 2 (d), Prov. Ins. 

Act (1920) and the power con¬ 
tinues even after father’s death. 

A. I. R. 1925 Mad. 52, Over¬ 
ruled F.B. 994 

-Joint family—There is no 

authority for the proposition 
that when a co-parcener throws 
self-acquired property into the 
common stock of the co-parcenary 
consisting of himself and others 
a registered deed is necessary to 
effect the transaction 963c 

■ Joint family—Possession under 
contract for sale with father and 
right to specific performance is 
a good defence in ejectment suit 
by sons 757a 


—Joint family—Family divided 
in status but property not divi¬ 
ded—Alienation by one member 


—Alienee need 

not sue 

for 

general partition 


7576 

—Joint family- 

—Existence 

of 

property is not 

a necessary 

in- 

cident 


273a 


*—Joint family—Father and son 
being coparceners, former cannot 
appoint testamentary guardian 
for son for the coparcenary 

property { T 466 

*-^Limited owner inheriting con¬ 

siderable property cannot charge 
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the reversion for debts which 
can be met with from the in'* 
come 517a 

-Maintenance is liable to be 

increased or decreased 5316 

'-^Maintenance — Illegitimate 




Law 

manner and person by whom it 
is to be managed is not illegal llSOa 
—Religious endowment—Head 


sons of Sudra are entitled to 
maintenance if the connexion of 
parents was continuous and not 
adulterous 26la 

—Maintenance — Persons, not 
entitled to succession are enti' 
tied to maintenance—Liability 
is on those who succeed—This 
applies to illegitimate Sudras as 
well as to Vyasias—Maintenance 
can be made a charge 2616 

—Maintenance — Illegitimate 
daughter is entitled to mainten¬ 
ance until she is married or 
attains majority 261if 

Widow—^Maintenance—Widow 


V 


maintained by two nephews by 
contributing half and half— 
Family divided—They must pay 
for her funeral in like propor¬ 
tion 

■Marriage—Form of—Substan- 


233 


-—^ 

tial contx'ibution towards mar¬ 
riage expenses by bridegroom— 
Marriage is in Asura form—A 
general custom to that effect 
does not make the marriage in 
Bramha form 37<j 

~"Mitakshara—Succession among 
bandhus—Father’s sister's son's 
daughter's son is heritable ban- 
dhu—Succession depends upcn 
propinquity 8816 

—Partition—Family with no 
property—Some members leav¬ 
ing the family—Others living 
joint and earning property— 
Property is joint only of those 
living jointly 762 

Partition—Recital in deed of 
mukhtiarnama by all members 
that they were already living 
separately evidences severance 
of status 388 

Partition—Possession of pro¬ 
perty is not necessary to decide 
status 2736 

^ Person building a temple 
either out of his own funds or 
funds collected by subscriptions 
—Direction by him as to the 


* 








of Mutt and trustee of idol— 
Trustee cannot appropriate in¬ 
come but head of Mutt can 
subject to certain restrictions 769a 
—Religious endowment—Mem¬ 
ber of joint family alienating 
temple properties—Any other 
member can recover them on 
behaU of the trust 
—Religious endowments—Trust 
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properties—Devolution depends 
upon usage in absence of trust 
deed 84a 

—Reversioner can apply under 
O. 2. R. 90, Civil P. C. 959a 

—Reversioners—Bona fide com¬ 
promise by widow in the in¬ 
terests of the estate is binding 609a 
—Reversioner—Debts contrac¬ 


ted by mother for marriage of 
her son are not binding on re¬ 
versioners 5176 

Revei*sioner—Mere consent by 


a reversioner to a transaction by 
widow is not estoppel in every 
case 517e 

—Sanyasi—“ Apath Sanyasi ” 

—Renunciation by apath San¬ 
yasi is not real renunciation 744e 
—Succession—Female bandhus 


take after male bandhus are 
exhausted 1163 

Succession—Daughter is not 


disqualified by reason of un¬ 
chastity 1017a 

—Successi6n—Mutt—Succession 


by nomination of successor is 
not hereditary within Limita¬ 
tion Act, Art. 124 1012 

Succession—Property got by 


Will from maternal grandfather 
is not ancestral—Widow has 
preferential right over father 
—Succession — Legitimate des- 


634 


cendants of different sons of a 
dancing-woman —*One branch 
can inherit to the other 289 

—Succession—Illegitimate son 
is not an heir to collaterals of 
his putative father 84o 

Suit by one reversioner to 
contest alienation by widow is 
on behalf of all 508a 

Trust by father of his self- 


acquired property—Sons appoin- 
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ted trustees—Sons become joint 
trustees as they would become 
joint tenants in case of gift 
-Widow—Alienation to meet 






516 




Hindu Law ' 

widow’s self’acquisitions form 
part of husband’s estate depends 
on her intention 

-Widow—Co-widow—One co- 


846 


marriage expenses of the nearest 
reversioner—Alienation is justi¬ 
fied unless contrary is proved 1078 
Widow—-Adoption—The rule 
that an estate once vested can¬ 
not be divested does not apply 
where the adopted son succeeds 
not by inheritance but under 
settlement 9166 

—Widow — Decree against— 


Mortgage by widow—Suit by 
mortgagee and sale—Sale procla¬ 
mation mentioning mortgage to 
be for necessity—No finding as 
to necessity—Suit by reversioner 
to have the sale declared not 
binding beyond widow's life¬ 
time—Statement in sale procla¬ 
mation is no bar 692a 

—Widow—Mortgage by widow 
and sale under it—Suit by re¬ 


versioner challenging necessity 
for mortgage after a long time— 
Becitals in mortgage deed about 
necessity ought not to be dis¬ 


regarded 


6926 


Widow — Surrender is com¬ 


plete effacement and must be of 
whole property to all existing’ 
reversioners 6090 

—Widow—Gift of whole interest 


of the widow is good until 
questioned after reversion falls 

in e09d 

Widow—Suit by, for main¬ 


tenance—Bight to maintenance 
and rate thereof only should be 
considered 534a 

—Widow — Direction in hus¬ 


band’s Will allotting a fixed sum 
as maintenance without beque¬ 
athing specific property in her 
favour is merely indicative of 
husband’s estimate 5340 

•Widow—Property being in¬ 


capable of yielding appreciable 
income—Widow can sell it for 
her maintenance 

•Widow—Service inam—En- 


464 


franohisement in the name of 
widow—Widow takes absolute 
estate 

—Widow—Stridhan—Estate in 
the hands of Beceiver—Whether 


227 


widow alone alienating—^Estate 
benefited—Alienor dying—Alie¬ 
nation is not binding on the 
surviving widow even to the 
extent of the deceased widow’s 
share where there was no parti¬ 
tion between the widows which 
would ‘be binding on the sur¬ 
vivor 

Will — Devise to testator’s 


6a 


father and his male heirs 
Estate in tail male is created— 
Devise fails as such estate is un¬ 
known to Hindu Law 492(2)6 

•Weills—Construction — Devise 




to testator’s father and his male 
heirs—Court cannot give the 
property absolutely to the father 

492(2)c 

—Will—Father can bequeath a 
reasonable portion to daughter 
with coparcener’s consent 
(obiter) 284c 

Will—Bequest to persons who 


-- - - - 

would not inherit to testator or 
would inherit his property as 


obstructed heritage — No pre- 




sumption about legatees taking 
as joint tenants exists 273c 

Will—Construction—Bequest 




to wife and daughter could 
create joint tenancy—Intention 
to create joint tenancy depends 
on facts and circumstances 

Hitidu Wills Act (21 of 1870) 

Will by Hindu respecting pro- 


33a 


party in the mofussil—Estate 
vests in executor on date of 
death—Non-obtaining of probate 
does not affect his powers F.B. 434a 


I 


Inam 

‘See Grant—Inam 




Income-tax Act (11 of 1922) 


■S. 4 (2) and Expln.—Bank’s 


head office in British India- 
Branch outside—Profits of latter 
brought entirely in British India 
Office by book transfer are 
“received or brought into” Bri¬ 
tish India F.B. 1048a 

S. 4 (3) (1)—Property set apart 




in trust—^Income to be applied 
for charitable purpose—Income 


aV 
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Income-tax Act 

invested in business—Profits are 
liable to be assessed—English 
principle applies to Indian Act 

F.B. 949 

-S. 9—House ready for resi¬ 
dence but not occupied is asses¬ 
sable 287a 

—S. 10—Remittances from ab¬ 




road to a firm are presumed to 
be profits 

10 (2) (vi)—Owners of rice 


767 


S. 


mill letting it for working can 
deduct depreciation F.B. 

—S. 10 (2) (vii)—“ Obsolete 


1032 


meaning o£—New car broken to 
pieces in accident is not “ obso- 




lete ** 

—S. 10(2) (ix) 


462a 


Liability to 
- No exemp- 


pay -fund created 
tion is allowed unless the sums 
are actually expended F. B. 10486 
S. 10 (2), Cl. (ix) — Separate 


heads of reliefs are disjunctive 
and not alternative — Old car 
purchased for using parts and 
bits for repairs of other cars— 

Cost is deductible under Cl. (ix) 4626 
—S. 11— Deduction cannot be 


allowed in respect of amount 
paid as profession tax under 
Madras City Municipal Act (4 
of 1919). S. Ill F. B. 

—S. 34— * Escaped assessment' 


368 


means wrongly assessed as well 
as omitted from assessment 


2876 


•S. 66 (l) and S. 33 


under S. 33—Court can 
Commissioner to state 


* 




Orders 
compel 
a case 

S. B. 1051a 

Inherent Power 

^- See(l) Civil P. C., Ss. 151 

and 152; 

(2_) Criminal P. C.* S. 561 A. 

Injunction 

- See Civil P. C., O. 39 

Insolvency 

-Discharge of insolvent— Ofi&- 

cial Assignee cannot prosecute 
further proceedings against 
debtors to insolvents’ estate 1137 
—Order confirming sale of pro¬ 
perty by Official Assignee—Ap¬ 
peal by insolvent does not lie 
as interest of insolvent vests in 
Assignee F. B. 

Interpretation of Statutes 

Case under repealed Act is 


Interpretation of Statutes 

-Codifying statute — Penal 

Code is codifying statute com¬ 
plete in itself—Earlier case law 
can be referred to only to find 
true interpretation of and not 
to add to a codifying statute 

F. B. 9066 

Headings and marginal notes 








656 


of section indicate Legislature’s 
meaning 7496 

—Declaratory Act cannot create 
substantive rights 706/ 

—Legislature prescribing for¬ 
malities for a contract — Court 
cannot enquire into their reason¬ 
ableness 6706 

•Provisions roust supersede 


— — — • • ^ 

intention of Legislature—Words 
should be given natural mean¬ 
ing 381(i 

Agreement held not illegal bv 


— — - — --- ^. 

particular statutory enactment 
in a State cannot i^e held illegal, 
because British Indian Courts 
have held it to be illegal in like 
circumstances 2l8i^ 

•Conflict between version of 


Act published in Government 
Gazette and that published 
by Superintendent, Government 
Printing—Gazette version must 
be preferred 


G5a 


Venue—A Court should look 
at the substance of the petition 
and not merely at the heading 
or sections relied on 9686 

•Special tribunal created by an 


Act—Civil Court cannot deal 
with cases under the Act unless 
special tribunal refuses to act 798 
—Subordinate Court—Improper 
order by Sub-Court can be 
set right by appellate Court 631c 

Court exercising jurisdiction 




over foreign subject should pro¬ 
tect his interests as if he were a 
British subject 5846 

Objection to inherent jurisdic- 


usefnl for interpretation F B 1038a 


tion only cannot be waived, 
but irregularities in initial pro¬ 
cedure can be waived 421a 

—Court can declare an election 

void 3196 

—Civil Courts cannot restrain a 
member of panchayat from 
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Jurisdiction 

entering upon his duties as 
panchayatdar 246a 


-"When a public body is created 

by statute empowering Govern¬ 
ment to frame rules for its work¬ 
ing, Government can appoint a 
tribunal to decide disputes as 
to that body 2466 

-Civil Court—Special tribunal 

acting in good faith—Civil Court 
cannot interfere 204a 

-Venue is determined by con¬ 
struction of plaint only and not 
by the probable defence 376 

L 

Laccadive Islands and Mini- 
coy Regulation (1 of 1912) 

-Limitation Act does not apply 

to Laccadive Islands 657 

Land Acquisition Act (1 of 
1894) 

-Cocoanut topes—In the case 

of cocoanut topes, it is reason¬ 
able basis for fixing the market 
value to calculate ten years 
purchase on the average income 
of the yielding trees plus the 
value of the timber of the non¬ 
yielding trees 9456(2) 

-S. 3 (b)— Attaching creditor 

is a * person interested * 307a 

-S. 6—Public purpose — De¬ 
claration under Cl. (3) is con¬ 
clusive 1099a 

-S, 6—Proceedings not bona 

fide for public purpose—Provi¬ 
sions not complied with strictly 
— Proceedings do not create 
valid title to the land acquired 1099c 

^ -S. 6 (l), Proviso—Payment of 

a small amount only from pub¬ 
lic revenue is not sufficient com¬ 
pliance—Contributions from pri¬ 
vate individuals through pub¬ 
lic bodies may become part of 
public revenue—Money paid by 
private individual into public 
treasury for being paid as com¬ 
pensation money does not be¬ 
come public revenue 10996 

-S. 18—Reference to Court— 

Award of the Acquisition Officer 
is evidence—Burden is-.on claim¬ 
ant to prove that award is wrong 961 

-S. 23—Land should not be 

valued as building site and at 
the same time on footing of pro¬ 
duce of trees 945(2)a 


Land Acquisition Act- si « 

-S. 23'—Every element o£ the 

land must be considered 7326* 

-S. 26 (3)—Notice issued under 

S. 9 defective—Notification also 
defective—Omission to claim is 
justified 732a 

-S. 28— Interest can be al¬ 
lowed in appropriate cases 1016 

-S. 31 (2), Prov. 3 — Excess 

payment wrongly made —' 

Party entitled is not bound to 
recover it from the person to 
whom it has been paid 492(1) 

Landlord and Tenant 

Rent suit — Defendant not 
objecting that land was estate 
within Madras Act I of 1908— 

Civil Court can try . 948' 

Kattubadi—No privity of con¬ 
tract—Tenant is liable only for 
kattubadi for land in his pos¬ 
session 897 

• -Sub-tenant remaining in pos¬ 

session after the determination 
of the lease is liable for reason¬ 
able damages for so remaining in 
possession (obiter) 5666 

" Land admittedly held on 

varam originally—Tenant must 
prove contract to adopt fixed 
money rent 539 

—Notice to quit found insuffi** 
cient— Tenant denying land¬ 
lords title—Fresh notice is not 
necessary 143c 

Law Reports Act (18 of 1875) 

• -Act does not apply to P. C. 

Rulings which are, therefore, 
binding on Indian Courts though 
not appearing in Government 
Reports (D^adoss, J.) 20a 

Legal Practitioner 

-Misconduct — Negligence by 

itself is not 568 

Legal Practitioners Act (IS 
of 1879) 

—S. 14—Charge need not neces¬ 
sarily be enquired into by the 
Court in which misconduct is 
committed 1044a 

S. 14—Section does not con¬ 
template either a preliminary 
enquiry or a transfer of enquiry 

_ ^ 10446 

Letters Patent (Madras) 

Cl. 10—Negligence by itself ia . \ 
not professional misconduct 668 

01. 15—Order rejecting appli^ 
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Letters Patent (Madras) 

option for leave to appeal in 
forma jiauperis—Order is in the 
discretion of Judge jiassing it— 

No appeal will be entertained 056(1) 

-^1. 15—Order on the original 

side of the High Court trans¬ 
ferring defendant as plaintiff is 
not judgment 

* -Cl. 15—Order refusing to 

strike off pleadings is not appeal- 
able 64 

•Cl. 39—Decree in testamen¬ 


tary matters is appealable to 
Privy Council 986 

License 

-Entering into partnership by 

licensee in respect of business 
for which license is granted is 
not necessarily selling or trans¬ 
ferring the license 2186 

Limitation 

-Pleadings and not the result 

of suit is to be seen for deciding 
limitation 1190c 

Limitation Act (9 of 1908) 

-Applicability—Does not apply 

to Laccadive Islands 657 

-S. 7 —Alienation by Hindu 

father—Son attaining majority 
but not questioning it—Suit by 
younger son within three years 
of his attaining majority is not 
barred 23 : Mad. 271(P.O.), held 
to be no longer good law 1190a 

*-S. 10 and Art. 134—Improper 

alienation by trustee—Suit is 
not barred by 12 years 7696 

•S. 10—Original trustees, until 


• — - — — w 

ousted from possession of trust 
property, are the proper judg¬ 
ment-debtors to be proceeded 
against in execution 321a 

-S. 14—S. 14 should be liber¬ 
ally construed*— Dismissal of 
suit for declaration on the 
ground that possession is not 
prayed for — Time taken for 
prosecuting the suit can be 
deducted 10816 

*-S, 14 — Plaint returned— 

Period between date of present¬ 
ing and date of return should be 
excluded I 6 

•S. 19—Pro-note insufficiently 


stamped substituted in place of 
a previous note operates as 
acknowledgment 1148c 

—S. 19—Initials—Acknowledg- 


Limitation Act 


luont inoroly heaving initials iii* 
stead of signature is not proper 8276 
•S. 19—Pro-note failing as pro 




note serves as acknowledginent 
of liability 

■S. 19—Paymont by dt'btoi 


•15 


r.f> 


Debtor denying payment alto¬ 
gether but leading no evidence 
in support—Decree-holder credi¬ 
ting the money towards ])rinci- 

interest—Court may 
in decree-holder's 

1S3(1) 

Authority of agent to 


pal and 

presume 

favour 

•S. 20 


pay total amount of bond in¬ 
cludes authority to pay interest 
due also 


1176 


—S. 20—Words of S. 20 are 
mandatory—Payment must 'be 
made by person liable or his 
agent—Appropriation by credi¬ 
tor is not a payment as such 
—S. 20 (2)—Possessory mort- 

Mortgaged propert> 


902 


leased to mortgagors—Payment 
of Government revenue out of 
rent payable to mortgagee comes 

within Ci. (2) lOGlo. 

S. 20 (2)—Receipt of rent is 


not subject to the conditions 
mentioned in sub-S. (1) ’ 10616 

S. 21 (2)—Acknowledgment of 


co-partner is not alone sufficient 
to fix other partner with liabi¬ 
lity (obiter) lll^Z 

Art. 11 A—A partition suit by 


a purchaser from a Hindu copar¬ 
cener is nob barred by a prior 
decision against him in a siiit 
brought by him for declaration 
of his right to possession under 

O. 21, R. 103 683a 

-Art. 11-A—Mortgage decree 


Wrong Court-sale of more than 
mortgagor’s share—Error in the 
sale certificate also — Dismis¬ 
sal of auction-purchaser’s appli¬ 
cation for possession—His subse¬ 
quent suit is not barred 232a 

Art. 12—Suit by son for set- 

- A . • / 


A W ^ ^ ^ 

ting aside sale in execution of 
decree against father comes un¬ 
der Art. 12 11906 

Arts. 61 and 116—Scope 


^ ^ —' - - — — . . - * A 

Where a registered sale deed 
provided that the purchaser 
should pay the revenue on the 
land sold, but the vendor 


44 


Subject Index 

Limitation Act 

paid the revenue on be¬ 
half of the purchaser, ■ and sued 
him for revenue -paid — Held 
that Art. 61 should apply and 
not Art. 116 6336 

**-Arts, 115 and 116—Declara¬ 

tion of dividend by a Limited 
Company—No contractual rela¬ 
tion is created between share¬ 
holder and Company: 42 

Mad. 33, Overruled F B 6156 

-Art. 116—Sale deed providing 

•that purchaser should pay the 
revenue—Vendor paying rev¬ 

enue on behalf of purchaser and 
suing purchaser for its recovery 
Art. 61 and not Art. 116 applies 6336 
-Art. 116—Deposit of Memo¬ 
randum and Articles of Associ¬ 
ation is not registration within 

the article : 42 Mad. 33, 

Overruled F B 615a 

-Art. 116—Breach of coven¬ 
ants of title—Suit for compen¬ 
sation is governed by Art. 116 2556 

-Art. 118—Setting aside adop¬ 
tion—Case of Aurasa son seeking 
to set aside is different from 
reversioners—His right is inde¬ 
pendent of the father—Suit by 
minoif son is not governed by 
Art. 118 1123 

•-Art- 120 — Hindu Law—Suc¬ 

cession—Mutt — Succession by 
nomination of successor is not 
hereditary within Limitation 
Act, Art. 124 1012 

**-Arts. 120, 115, 116 and 62— 

Suit to recover dividend from a 
Limited Company — Art. 120 
applies— 42 Mad. 33, Over¬ 
ruled F B 615c 

-Art. 120—Suit under T, P, 

Act, S. 53, to contest alienation 
by debtor falls under Art. 120— 
iYenkatasuhba : Madha- 

van Naivt J., Dissenting )—Date 
of creditor’s exercising option 
to sue is the starting point 66a 

-Arts. 123 and 120—Bequest to 

son and minor grandson^—Widow 
of testator appointed executrix 
—Son entering into management 
after the latter’s death becomes 
executor de son tort—Suit by 
grandson for account and mesne 
profits—Art. 123 applies 681a 

—Art. 124—Successipn by nomi- 
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Limitation Act ^ 

nation of successor is not heredi¬ 
tary within Art, 124 1012 

^-Art. 124—An hereditary office. 

subject to a temporary incum¬ 
bency by a person not in the 
direct line of succession is still 
an hereditary office 245a 

-Art. 132—Purchaser of mort¬ 
gaged property changing the form 
of the property—Property in its 
changed form is liable for the 
mortgage debt. Art. 132 applies 3436 

-Art. 132—Option to enforce a 

default clause contained in the 
mortgage-deed being left with 
the mortgagee, period of limita¬ 
tion begins to run from the time 
when money became payable 
and not from the date of default 160 

* -Art. 132—Charge though not 

coming under T. P. Act, S. 100, 
may still be a charge within 
Limitation Act, Art. 132 1416 

* -Art. 134—Intention of parties 

should be looked to, to decide 
whether the transferor transfers 
mortgagee interest or full owner¬ 
ship—Transferee’s knowledge of 
transferor’s limited right nega¬ 
tives intention to take full 
ownership 311 

-Art. 134—Suit by trustees to 

set aside alienation by prior 
trustee is not governed by Art. 

134—Limitation runs from the 
date of new trustee’s accession 
to office 1936 

—-—Art. 134 — Transferee from 
mortgagee knowing his vendor 
having only mortgage interest 
but purchasing property abso¬ 
lutely— Art. 134 applies 81 

-Art. 1S8—Property mortgaged 

pending attachment — Auction 
purchaser must sue for posses¬ 
sion within 12 years from date 
of taking symbolical possession 966a 

■-Art. 142—Suit for possession 

by vendee alleging dispossession 
of his vendor—Article applies 181 
-Art. 144—Hindu Law-Succes¬ 
sion—Mutt—Succession by nomi¬ 
nation of successor is not heredi¬ 
tary within Lim. Act, Art. 124 1012 

-Art. 144—Suit- to recover land 

from assignees of Adimayavana 
right is governed by Art. 144 
and not Art. 143 . - 849 
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-Art. 144—Somebody should 

be in possession adversely to 

plaintiff 2456 

'-Art. 144—Suit by trustee to 

set aside alienation by prior 
trustee is not governed by 
Art. 134—Limitation runs from 
the date of new trustee's succes' 
sion to office 1936 

-Art. 149—Adverse possession 

—Lands belonging to Govern¬ 
ment—Trespasser in possession 
for 12 years—Lands granted to 
third person by Government 
without resuming them from the 
trespasser—Trespasser can suc¬ 
cessfully plead adverse posses¬ 
sion against the grantee 1155 

-Art. 149—Suit by Jagirdar 

against Government for posses¬ 
sion of forests—Possession for 
60 years must be proved 125 

-(amended) — Art. 177—Even 

after Act 26 of 1920 period is 
six months 656 

-Art. 180—Application to set 

aside sale dismissed—Suit to set 
aside sale failed—Time during 
which the suit is pending cannot 

be deducted 8576 

-Art. 180—Revival theory does 

not apply 698c 

-'Art. 180—Art. 180 applies to 

application by purchaser for 
delivery of possession and not 
Art. 181 385a 

*-Arts. 181 and 182—Execution 

application recorded for statiscal 
purposes— Application remains 
pending 453a 

-Art. 181—-Art. 180 applies to 

application by purchaser for 
delivery of possession and not 
Art. 181 385a 

-Art. 182—^Transferee Court 

returning decree to parent Court 
according to R. 161 (a) after six 
months—Application made to 
transferee Court after return is 
not made to “ proper Court ** 
and does not save limitation— 
Madras High Court Rules of 
Civil Practice, R. 161 (a) 1209a 

--Art. 182—Different reliefs— 

i Where later application for exe¬ 
cution prays for reliefs different 
from those in the earlier one, 


Limitation Act 

it cannot be considered as a 
revival of the earlier one G98a 

-'Art. 182— Suspension— Suib 

by claimant—Ko injunction 
stopping execution—No suspen¬ 
sion of execution is caused 6986 
-Art. 182—Joint decree, moan¬ 
ing of—Any one relief being 
joint, decree is joint though 
other reliefs are given separately 

4536 

-Art. 182 — Step-in-aid— A 

party contending an execution 
application to be not bona fide 
must prove it 3216 

* -Art 182—Relief not likely to 

be granted by Court—Applica¬ 
tion is still in accordance with 
law (obiter) 1796- 

-Art. 182—Previous applica¬ 
tion time barred—Plea of bar 
must be raised at the earliest 
opportunity 177 

* -Art. 182 (4)— “ Date of 

amendment ” is date of order for 
amendment 747 

-Art. 182 (5)—Step-in-aid— 

Request for extension for filing 
papers is not 1197 

* -Art. 182 (5)— Step-in-aid— 

Decree-hhlder s applica tion ob¬ 
jecting to judgment-debtor’s 
application to record satisfaction 
is not step-in-aid ll7Sa 

-Art. 182 (5)—Step-in-aid—An 

application to be a step-in-aid of 
execution must be one in fur¬ 
therance of execution proceed¬ 
ings 11786 

* -Alt. 182 (5)—Limitation is to 

be computed from date of ap¬ 
plying for step-in-aid 1178c 

* -Art. 182 (5)—Application by 

assignee to transferee Court, for 
return of records—Application 
is step-in-aid 431 

Lis pendens 
- See T. P. Act, S. 52 

M 

Madras Board of Revenue 
Act (1 of 1894) 

-S. 2—A single member of the 

Board of Revenue has power to 
decide questions under Ss. 171 
and 172, Madras Estates Land 
Act, if the Board has declared 
that the questions may be dis¬ 
posed of by him F. B. 1047a 
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Madras City Municipal Act 

(4 of 1919) 

-3. Ill—Deduction for income- 

' tax cannot be allowed in inspect 
of amount paid as profession tax 
under S. Ill F. B. 368 

-3. 169 (6)—Committee can fix 

different maximum for different 
conditions 281 

-S. 226—Section does not ap- 

nly to licenses for keeping ice 
depot 381a 

Madras Ci^ Tenants’ Protec¬ 
tion Act (3 of 1922) 

-S. 2 (4)—liower Court holding 

that tenant must be of land 
only—Finding is not perverse 11426 

-S. 2 (4)—^Tenant is a tenant 

though he accepts license from 
Corporation in absence of evi¬ 
dence that he agreed to be li¬ 
censee . ; 3816 

-S. 2 (4)— Person building 

pucca structure must be pre¬ 
sumed to hope that he will not 
be evicted 381c 

. -S. 7—Suit for ejectment of 

tenant—Defence considered on 
merits and rejected No revi¬ 
sion lies 1142a 

Madras Civil Rules of Prac- 


Madras 

Mad. Dt. Municipalities Acl*^^^ 
jeotions without particulars 
cannot be gone into 10436 

-^Election Rules, R. 4—Rule 4 

also covers cases where ori¬ 
ginally there are only two 
candidates 9476 

-Rules require nomination 

paper to be signed by party and 
not his agent 319a 

-Election rules—R. 6—Court 

dealing with election petition 
must confine itself to the mat¬ 
ters raised in the petition 947a 

-S. 6 (a)—-Maggoms is not 

machinery 4306 

-S. 13—Expenses made on un¬ 
recognized schools is illegal and 
can be surcharged on the pers,on 

making it 297a 

-3. 80—Rate of tax to bo levied 

must be specified 800 

-S. 82 (2)—Building in exis¬ 
tence only for part of year— 

Fact is immaterial in arriving 
at gross annual rent 1007a 

-3.87—Vacant house—(Quaere) 

—Whether an unconstructed 
house can be said to be vacant 
within the meaning of S. 87 10076 

-3. 93—A firm is not liable to 


tice 

-^R. 161 (a)—Civil P. C., S. 41 

—Rule is not inconsistent with 
S. 41 nor is it ultra vires 12096 

Madras (^urt-fees Act (5 of 
1922) 

-^3. 7 (iv) (c)—Suit for refund 

of purchase money—Purchaser 
alleging fraud and inducement 
1 —Suit is in effect for cancella¬ 
tion of the sale deed ^ ^ 96c 

Madras District Municipal 
Election Rules 

-Election petition— Original 

charge'can be amended accord¬ 
ing to evidence ^ ^ 1043a 

Madras District Munici¬ 
palities Act (4 of 1884) 

-^3. 261—Notice by Munici- 


professional tax except at their 
principal place of business 1187a 

-Ss. 249 and 250—Permission 

under S. 250 does not absolve 
owner from taking oat license 
under S. 249 11^1 

-3s. 249 and 250—3. 249 ap¬ 
plies to industries only—After 
permission to erect factory under 
S. 250 is granted license for its 
being worked cannot be re¬ 
fused 576 

-S. 249—Machinery contem 

plated is that worked by power 
such as steam—Handlooms are 
excluded 430a 

- -S. 249 and Sch. 5, Cl. (o)— 

Rice and broken rice are not 


pality informing plaintiff that he 
had no right to a certain pro¬ 
perty and that he should estab¬ 
lish his right by a snit—Suit for 
declaration by plaintiff—Case 
does not come under S. 261— 
Notice of suit is not necessary 235a 

-(5 of 1920) 

-Election petition—Vague ob- 


grain and no license is necessary 
for the godowns in which they 
are stored 251 

—S. 250—After permission to 
erect factory has been granted 
under S. 250 license for its being 
worked cannot be refused 576 

-—3. 328—No mischief is caused 
by election under improperly 
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Mad. Dt. Municipalities Act 

notified notifications of Gover' 

•nor in Council under the Article 1147 

-Ss. 338, 249 and Soh. 5, Cl. (o) 

— Commission agent selling 
grain wholesale and not being 
a mere auctioneer is covered 722 

-S. 347—^First notice not 

obeyed—Second notice issued— 
Failure to obey second is 
punishable—Prosecution within 
three months of the second 
notice but beyond three months 
of first is not barred 763 

——S.354—Municipal Council can¬ 
not impose unauthorized charges 
—Local bodies must strictly 
fulfil statutory obligations im¬ 
posed 152(2) 

--S. 354 (2)—Recovery of pro¬ 
fession tax levied under mis¬ 
take in respect of residence— 

Suit is barred by S. 354 (2) 
and Sob. 4. Cl. (28) 443 

-Soh. 4, S. 16—The assessee has 

the option of being assessed 
under the section or under the 
proviso 944(1) 

-Soh. 4, para, 18—The natural 

oonstruotion of the word *** prin¬ 
cipal" is that it qualifies both 
ofifioe" and , place of employ¬ 
ment 11876 

-Sch. 4, R, 61 — Remedy by 

issue of certiorari writ is not 
open under the Act 297c 

-Sch. 5, Cl. (c) — Commission 

agent selling grain wholesale 
and not being a mere auctioneer 
is covered 722 

Madras Estates Land Act (I 
of 1903) 

--—All cultivating tenants in pos¬ 
session when the Act came into 
force obtained occupancy rights 
although they had no such 
rights before 1167(2)fl 

--Applicability to inam—That a 

person is owner of both varams 
is material only where the land 
is a whole village 635a 

■-3 (2)—‘Ariya Goundan Jag- 

hir is estate — Tenants therein 
are entitled to the minor pro¬ 
duce of land under cultivation 853 
-^3. 3 (2) (c)—“ Unsettled ” gov¬ 
erns also jagirs 1167(2)d 

3 (2) (o) — “ Jagir ” is not 


Mad. Estates Land Act 

limited only to jagirs before 
Ea^t India Company ll67(2)c 

-^33. 3 (2) (e) and 189—Suits by 

mokhasadars to eject their ten¬ 
ants — Mokhasas included in 
computing assets of zamindari in 
which they were situated at 
Permanent Settlement—Mokha¬ 
sas are permanent under-tenures 
of the zamindari and hence est¬ 
ates—Civil Courts have no juris¬ 
diction 10896 

- S . 3 (2) (e) — Applicability to 

post settlement inam—Where an 
inam subsequent to the settle¬ 
ment is held on a permanent 
under-tenure, tha case falls 
under S. 3 (2) (e) 6356 

-S. 3 (5)—Grant of inam com¬ 
prising both varams—Grantee is 
landholder 526a 

-3. 3 (11)—Rent includes what¬ 
ever is payable on any land 140a 

-3. 4 — S. 4 does not include 

service land at all 1039c 

" '3. 5 — One co-sharer paying 
Government revenue has a right 
to contribution and he has a 
charge on the share of others 
even in cases governed by the 
Madras Estates Land Act 141a 

-3. 6 (2) — S. 6 (2) does not 

govern exception to S. 8 F.B. 661c 
-S. 8, Excep.—“ Acquired ” in¬ 
cludes surrender F. B. 661a 

-S. 8, Excep. — Surrender and 

abandonment are on same foot¬ 
ing F. B. 6616 

-3. 8, Exception, is nob gov¬ 
erned by S. 6 (2) F. B. 661c 

-S. 19 and Sch. Part. A, Art 8 

—Suit to recover rent except of 
Kambattam land is triable by 
Revenue Court 1406 

-3. 26—Land lying fallow for 

even four years is nofwaste land 193a 
——S. 40 (3) (a) and S. 168 (2) — 
Preceding ten years " in S. 40 
(3) (a) means ten years preceding 
the year of determination and 
not of filing the suit, and years 
of famine are to be deducted 760 
— 3. 45 — Holder of Sivoyjama 
patta cannot claim possession 
against person admitted as ryot 975 
——S. 46—Landholder must also 
be owner to be able to confer oc¬ 
cupancy rights 156a 
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Mad. Estates Land Act 

-Ss. 52 (3) and 53 (l)—There is 

no inconsistency between S. 52 
(3) and S. 53 756 

-Ss. 53 (1), 62 (3) and 112— 

Proceedings under Ch. VI—Suit 
for acceptance of patta is not 
condition precedent 756 

-S. 56—Lands granted for ser¬ 
vices — Services discontinued— 
Lands become ryoti land 404 

-S. Ill—Order on application 

for sale of holding is revisable by 
the High Court—Board of Eev- 
enue declining to interfere — 
Delay in applying for revision is 
ground for'refusal—Only persons 
interested can stop sale—Accept¬ 
ance of arrears by landholder 
will create estoppel 149 

-S. 125—Where the mortgage 

is not effected with the permis¬ 
sion of the landlord under S. 125, 
it is not binding on a purchaser 
in a revenue sale 401a 

-S. 125 — Principle requiring 

the landlord taking advantage of 
special procedure, to prove that 
requirements of the Act are com¬ 
plied with does not apply where 
a purchaser in revenue sale and 
not the landlord seeks the relief 

4015 


—S. 131—Kyot applying under 
S. 131 and failing — Subsequent 
suit in civil Court is not barred 190 

—S. 131 — Suit in civil Court 
for relief on the ground of fraud 
is not barred 161 

—S. 132—Section does not affect 
substantive rights of parties 141c 

—S. 151—14 out of 15 acres sold 
for building purposes—Value of 
holding is materially impaired 157 

—S. 168 (2)—Court can consider 
other circumstances apart from 
average of ten years 760 

-Ss. 171 and 172 —■ A single 

member of the Board of Revenue 


has power to decide questions 
Under S. 171 and S. 172 if the 
Board has declared that the 
questions may be disposed of by 
him F. 1047a 

—Ss. 171 and 172 — Quaere — 
Whether the High Court has 
jurisdiction to interfere in revi¬ 
sion with the orders of the 


Mad. Estates Land Act i 

Board of Revenue under Ss. 171 
and 172 F. B, 1047c- 

-Ss. I7l and 172—Orders under, 

by Board of Revenue — High 
Court can revise 480ct 

-S. 173, Ch. 11 and S. 30—Rev¬ 
enue officer acting under Ch. 11 
and determining fair and equit¬ 
able rent, considering himself 
bound by S. 30—No remedy by 
suit exists but High Court can 
revise his order 4805 

-S. 189—Real owner can sue in 

civil Court to have a rent sale 
set aside 352 

-S. 212 (b) — Distraint is not 

complets-Taking property out of 
real owner’s possession is com¬ 
plete 1143- 

-Soh. 1, Art. 8—“ Ascertaining 

the rent,” and “ by which the 
rent is finally ascertained ” do 
not include proceedings neces¬ 
sary to sue for rent 782. 

Madras Forest Act (5 of 1882) 

-S. 21 (d)—Permits cattle to 

trespass ”—Owner of cattle is 
not guilty merely because his 
cattle -trespassed — Absence of 
reasonable care on his part to 
prevent cattle trespassing must 
be proved — When absence of 
reasonable care is proved, onus 
is on owner to prove that he 
took reasonable care 1D9T 

Madras Hereditary Offices; 

Act (3 of 1895) 

*-g 21 — Suit by inamdar 

against his co*sbarer for posses¬ 
sion of inam land is not barred 
—Suit not based on plaintiff’s 
holding office and land being 
attached to it is not barred 605- 

Madras High Court Fees 
Rules 

' O. 6, R. 1—Clauses (b) and (c) 
Disposed of ” means adjudi¬ 
cated on merits 12l4(2j' 

Madras High Court Insolvency 
Rules ' 

O. 3, R. 26—Knowledge on the 
part of the insolvent of the order 
of adjudication cannot be a sub¬ 
stitute for “ service of the order” 
within R. 26 946^ 
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Mad. High Court Original Side 

—Accounts—Suit for—In a suit 
for accounts on the Original 
Side* the Official Beferee has 
jurisdiction to enquii’e and re¬ 
port as to the 'quality of goods 
contracted and despatched and 
as to whethei’ certain title-deeds 
were deposited by plaintiff with 
defendant for safe custody or as 

security 879 

Madras High Court Rules of 
Practice 

-R. I6l (a)—Transferee Court 

returning decree to parent Court 
^ after six months — Application 
made to transferee Court after 
return is not made to “ proper 
Court,** and does not save limi¬ 
tation 12096 

Madras Hindu Transfers and 
Bequests Act (1 of 1914) 

-^Gift to unborn persons — No 

life estate intervening between 
the death of testator and the 
vesting of property in the donee 
—Bequest is invalid 668 

Madras Land Encroachment 
Act (3 of 1905) 

--S. 7 — Notice under S. 7 

amounts to evidence 187 

Madras Local Boards Act (14 
of 1920) 

Rules for decision of disputes 
regarding Election R. 1—No 
elation petition lies against ap¬ 
pointment of President when 
there has been only one candi¬ 
date 951 

-S. 3 (23) (a)—The words “ Over 
which the public have a right 
of way ” qualify whole section 

1159(1) 

S. 35—S, 35 does not apply 
to an election petition 396c 

~ S. 38—Contracts based on re¬ 
solution subsequently set aside— 
Contracts are not invalid 3416 

"Ss. 56 and 57—S. 56 should be 
read subject to S. 57—President 
cannot be compelled to report 
under S. 56 (4)—Member ab¬ 
senting—Cessation of office does 
not depend upon adverse order— 
Absence need not be voluntary 1001 
■ S, 56 (1) (h)—^Failure to attend 

for three consecutive months 
and not three consecutive meet¬ 
ings will entail discontinuance— 

1926 N. S. T. (Mad.)—7 & 8 
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Madras Local Boards Act 

Period begins from lirst meet¬ 
ing—There must be more than 
ouo meeting 877a 

--S. 56 (1) (li) nnd (l)—Non- 

compliance by Prt'siiient with 
sub-S. (4) does not atlect ces¬ 
sation of membership under sub- 

S.(1)(h) 8776 

-S. 56 (4)—Member restored by 

resolution need not take fresh 
oath—Taluk Board Member 
ceasing to be Dt. Board Member 
for non-attendance is not res¬ 
tored to Dt. Board membership 
on his being restored to Taluk 
Board 396(7 

-Ss. 193, 207 and 221—Refusal 

to take out license under 
S. 193 — Prosecution uiidor 
S, 207 is proper course—S. 221 
does not apply 1068 

-S. : 23—^Reply to first notice 

inviting Board to make fresh 
inquiry regarding offence — 
Second notice served after en¬ 
quiry—Time runs from second 
notice 806 

Madras Motor Vehicles Rules 

-^Rules ought to be clear as to 

the place of inspection and the 
officer in charge of inspection : 

{per JRamesam, J.) 1084c 

Madras Planters’ Labour Act 
(1 of 1903) 

-S. 4—Rules under, R. 2 (4)— 

Omission to give descriptive 
marks vitiates contract ^ 670 (j: 

Madras Proprietary Village 
Service Act (2 of 1894) 

--S. 15 (1) abd (2)—Retention 

of one officer under S. 15 (2) is 
not new appointment under 
S. 15 (1) ^ 953 

Madras Regulation (25 of 
1802) 

-S. 8—Section does not neces¬ 
sarily apply to sanads issued 
after passing of the Regulation 706c 

Madras Religious Endow¬ 
ments Act (1 of 1925) 

-‘Proceedings instituted before 

the Act—Act does nob apply 162c 

Madras Revenue Recovery 
Act (2 of 1864) 

-S. 5—Sale of land—Plaintiff 

selling land to defendant and 
defendant agreeing to pay re¬ 
venue on the land—Revenue 
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Madras Revenue Recovery Act 

paid by plaintiff on defendant’s 
behalf—Personal decree against 
•' defendant can be given for re¬ 
venue paid by plaintiff—Small 
Cause Court can try the suit 633/i 

Madras Stamp Act (6 of 1922) 

--Sch. 1-A, Art. 33 (a)—^Posses- 

* ' sion to he delivered on the hap¬ 

pening of a future event is not 
" agreed to be given ” F. B. 10386 

Madras Survey and Boun¬ 
daries Act (4 of 1897) 

-S. 13—Dispute must be a 

boundary dispute — Person 
claiming should be party to dis¬ 
pute or should claim under a 
party—Survey Officer’s decision 
that certain jeroyati land is 
Government inam is without 
jurisdiction and binds nobody 1045 
- - ^S. 13—Applies only when 
there is a dispute as to any 
boundary and it is settled by a 
competent officer 2356 

Maliomedan Law 

-Gift in trust—Donor making 

^ himself trustee for donee need 
not divest himself of actual pos¬ 
session of gifted property 1110a 

-Waqf—De facto manager can 

get decree for possession of pro- 
• perties of mosque if right of 
mosque is conceded ^ 1066 

* -Wakf—Hereditary right of 

management does not exist with 
regard to trust property unless 

■ '^ ■provided for 8616 

-Gift—Creation of tarwad by 

gift is opposed to ordinary 
Mahomedan Law—^orth Mala¬ 
bar Moplahs are governed by 
Marnmkkathayam Law while 
Moplahs of Calicut are not; 
they cannot create a tarwad by 

gift 648a 

-^Gift—Property gifted as tar¬ 
wad—Gift cannot be continued 
for the benefit of individual 

donees ^ 648c 

-Religious endowment—Every 

,Mahomedan is entitled as 
such to attend any mosque for 
worship 466a 

-Wakf—In the absence of rules 

l^d down by the founder of the 
mosque, the muttawali for the 
time being may validly appoint 
alsuccfessor to himself 466c 


Maintenance ' i » ' L 

- See Criminal P. C., S. 488. " 

Malabar Compensation for 
Tenants Improvements Act 
(1 of 1900) 

- S. 6 (2)—Damages, unlike im¬ 
provements, affect Court-fee 542a 

-S. 6 (3)—Words “ or otherwise 

in respect of the tenancy ** in¬ 
clude damages ' 7646 

-S. 6 (3)—Commissioner has tjo 

consider compensation for im¬ 
provements subsequent to decree 
. awarding compensation—Onus 
lies on kanomdar to supply 
material for determination 680 

Malabar Law 

- Tarwad '— Karnavan effec¬ 
tively represents whole family 
unless his powers are curtailed 
by special arrangement 10876 

- Tarwad — Karnavan effec¬ 
tively represents tarwad and 
decree against him binds tarwad 9916 
-Aliyasantana Law — Succes¬ 
sion—Community of pollution 
is necessary to constitute heir¬ 
ship 9216 

-Aliyasantana Law — Succes¬ 
sion—Reversioner gets the same 
right to challenge an alienation 
as the person succeeded to 921e 

-Tarwad—Mere maintenance 

arrangements are usually subject 
to modification if there is an 
appreciable or material change 
in the circumstance of the 
family 810a 

-Maintenance —Arrangement 

for the lifetime of a karuavan 
existing—Suit fjr maintenance 
by junior members—Entire tar¬ 
wad property must be repre¬ 
sented 8106 

■Maintenance arrangement— 

A Karnavan cannot set aside an 
existing maintenance arrange¬ 
ment unless he makes some 
other suitable arrangement 810c 

-Maintenance is not correct 

eqxiivalent of ** chilavu ” 723a 

-Kanom—Mortgage of kanom- 

dar’s interest is subject to 
kanomdar’s liability to be re¬ 
deemed at the end of 12 years— 

No privity between jenmi and 
mortgagee without possession of- 

kanomdar’s interest exists — 

* 

Jenmi is not bound to make the 
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'Malabar Law 

mortgagee a party to 
dempfcion suit if he 
notice of the mortgage 
--Tarwad — Property 


his 

has 


in 


re* 

no 

the 


650 


643 


name of karnavan—Presump¬ 
tion exists in case of an anand- 
ravan 

•Tarwad — Money borrowed 
for tarwad but not so spent 
Tarwad property is not liable 398^1 
•Debts by karnavan in excess 
of his powers under family karar 
does not bind tarwad 3985 

“Aliyasantana law—Separate 


7 ■' — __ 

maintenance—Mere i neon veni • 
ence does not give rise to a 
claim—Some members living 
outside for some days—No right 
exists to claim maintenance for 
those days 

•Anandravan has no right to 


189 


sue on tarwad’s behalf in pre¬ 
sence of karnavan 150(2) 

M alicious Prosecution 

* -Dismissal of petition under 

S. 107, Criminal P. 0., without 
notice to plaintiff—Plaintiff has 
no cause of action for malicious 
prosecution 621tf 

Master and Servant 

-Wrongful dismissal—If the 

servant is incompetent to dis¬ 
charge duties given to him, he 
is not entitled to recover 
damages for wrongful dismissal 
by his master 270 

*--Justifiability of dismissal of 

servant — Judge must consider 
whether facts justify dismissal 
and not whether he would have 
himself dismissed—Offence con¬ 
doned may be taken into con¬ 
sideration when dealing with a 
subsequent offence 575 

Minor 

-Negligence of guardian cannot 

be pleaded in the same suit by 
guardian in which the negli¬ 
gence is committed 1177 

Decree against. passed 
through negligence of guardian 
—Suit to set it aside is main¬ 
tainable—Proper remedy is not 
review under Civil P, 0., O. 47, 

R. 1 1079 

■Decree against—Setting aside 
■The failure to put forward a 


Minor 

valid defence at tbo trial is 
gross negligence 005a 

Mortgage 

-Posses^^ory inortgago and lease 

by mortgagee to nu)rtgngor—It 
is question of intention in each 
case whether the documents are 
to be read together or separately 

1061c 

-Suit by mortgagee for mort¬ 
gage money — Mortgagee 
can Idealize money only when ho 
‘is in a position to give hack 
mortgaged property—Wrongful 
sale of mortgage-property by 
mortgagee will deprive him of 
his right to claim mortgage 
money ^ ^ 

Mussalman Waqf Validating 
Act ( 6 of 1913 ) 

Intention is to do away with 
effects of decisions deciding that 
bequests should not ho illusory 

1110 / 

—S. 3—Proviso—The benefits 
to the poor or other purposes 
mentioned in the proviso are 
such purposes as are apart from 
any usages of any sects of 
Mussalmans, generally in Maho- 
medan Law recognized as chari¬ 
table purposes lllOd 

S. 3—Proviso—Gift for main¬ 


tenance of one*3 children is not 
of permanent character lllOc 

S. 3—Proviso—The proviso 


to S. 3 covers both the Clauses 
(a) and (b) of S. 3 11105 

•S. 3—Use of word “ waqf ” 


in a deed does not by itself indi¬ 
cate bequest to the poor lllOc 

N 

Nattukottai Chetties 

-Signature of agent of a firm 

without any qualification should 

be deemed to be ‘for’ the firm 11065 

Natural rights 

**-^Upper and lower lands— 

Owner of lower land cannot 
obstruct flow of surface water 
from higher land F- B* 449 

Negotiable Instruments Act 
( 26 of 1881 ) 

g. 28—The principle in S. 28 
applies to cases of guardian and 

ward, 390a 

Ss. 28 and 29—The language 
of 3. 29 is widely different from 
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3K* 


Neg. Ins. Act. 

that of S. 28 . Under S. 28 it is 
snfificient to indicate that per¬ 
sonal liability is excluded —ry 
Under S. 29 there must be ex¬ 
press words limiting the liability 
and under S.28 the agent s liabi- 
lily may be altogether excluded 
but under S. 29 the executor’s 
liability can only be limited to 
the extent of the assets 390Z) 

-S. 29—Alleged executor need 

not be executor in fact 390c 

-S. 29—“Legal representative” • 

in S. 29 includes executors or 
administrators 390d 

-S. 58 — Antedating endorse¬ 
ment by holder does not amount 
to obtaining a promissory note 
by fraud by the endorsee 11545 

-Ss. 68 and 69 —“Place in¬ 
cludes “places” 7925 

Notice of suit 

-- See Civil P. C., S. 80 

^ Nuisance 
- See Tort 

P 

Parties 

- See Civil P. C., O. 1, B. 1 

Partition 

-^Suit foi'—Shares of all parties 

may be defined but a decree in 
favour of all co-shai’ers need not 
be given 3535 

-Parties not governed by 

Hindu Law—Principle of work¬ 
ing out equities in favour of 
co-tenant applies 186 

Partnership 

* Dissolution —^ Interest on 
moneys drawn by partner and 
interest on advances after pre¬ 
liminary decree should not be 
allowed , ^ 642a 

Part-performance 

-Possession, under contract for 

sale by father and right to 
specific performance is good de¬ 
fence in ejectment suit by sons 757a 
Pauper suit 

- See Cl\TL P. C., O. 33, E. 1 

Penajf Code ( 45 of I860) 

-The Code is a codifying sta- 

tute complete in itself—^Earlier 
case Iwa can be referred to only 
to find rue interpretaticn of 
and hot to add to a codifying 

statute F. B. 9065 


25 "T— Intention to cause 


Penal Code 

wrongful loss is not necessary 
(Per Devadoss, j.) 10725 

-S. 25—Using false document 

for giving unfair advantage is 
fraudulent (Per Waller, J.) 10724 

"-S. 34—One member o(^ unlaw¬ 

ful assembly carrying deadly 
weapon — Other members are- 
liable unless it is proved that 
the weapon was not carried in 
furtherance of common object 741 

-Ss. 148 and 34—One member 

of unlawful assembly carrying 
deadly weapon—All are equally 
liable unless it is proved that 
weapon was not carried in fur¬ 
therance of common object 741 

S. 294-A — Maintenance of 
lottery office is punishable by 
criminal law—Under Civil law 
obligations arising out of lot¬ 
teries public or private are irre-‘ 

coverable 1685 

-Ss. 352 and 447—Purchase of 

land from ostensible owner—’ “ 
Person in possession under a 
bona fide claim of right does 
not commit an offence under 
either section if he objects to 
an assault 349 

-S. 379 Eemoval—niust be 
dishonest 1 1121 

-S. 379—Leasing out a com¬ 
mon tank by temple trustees is 
not evidence of ownership— 
Fishing by villager in such tank 
is not theft 210 

^S. 409—Court Amin collect¬ 
ing money but not paying in 
Court for five months is guilty 727 
'Ss. .447 and 352—Purchase of 
land from ostensible owner— 
Person in possession under a 
boqa fide claim of right does 
.not commit an offence under 
either section if he objects to an -f,-. - 
assault , 349 

■ S. 463—Creation of false 
document for supporting even 
true or genuine title is forgery 
(Per Devadoss, J.) 1072a 

-S. 463 — Using false docu¬ 
ment fpr giving unfair advantage 

is fraudulent ^ithin S. 25 (Per 
Waller, J.) » . ( 10724 

S. 471—Party setting up two 
titles and supporting one by 
false document is guilty 1072c 


349 

■ f 


210 


727 


■h- 

349 
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Penal Code 

——S. 499, Exoep. 8 and Illustra¬ 
tion—Privilege defined in Ex¬ 
ceptions is exhaustive—Libel¬ 
lous statements in complaints 
are not absolutely privileged— 
Good faith . is necessary : (36 

Mad. 216; 37 Mad. 110 
Overruled F. B. 906a 

Penalty 

- Sea Contract Act, S .74 

Place of suing 

See Civil P. C., S. 16 

Possession 

—Leasing out a common tank 
by temple trustees is not evi- 


■Fishing by 
tank is not 


dence of ownership 
a villager in such 
theft 

Practice 

-New plea—New iJoint am- 


210 


ounting to abandoning of ori¬ 
ginal case cannot be allowed in ' 
Letters Patent appeal 1167(2)/ 

Jurisdiction—No Court can 


confer jurisdiction on itself by 
wrongly deciding facts neces¬ 
sary to be proved to determine 
a question of jurisdiction 1089a 
•Belief — lease terminated 




Lessee intimating landlord that 
he is no longer a tenant—Suit 
for rent—S. 116, T. P. Act, 
applies—Even though the suit 
is for rent, Court passed a decree 
alternativoly for damages for 
use and occupation 1071 

Precedents—Case under re¬ 


pealed Act is useful for inter¬ 
pretation F. B. 1308a 

■Moral rules should not be 
brought in 10176 

■Evidence — Appellate Court 
will interfere with decision as 
to admissibility of evidence to 
j prevent a clear miscarriage of 
■ justice 10036 

'New plea—Suit based upon 
customary right—Plaintiff can¬ 
not be given relief on common 
law right 830a 

New plea cannot be raised 
in second appeal 7726 

’Pleadings—Suit for recovery 
of goods consigned by the plain¬ 
tiff wfth defendant—Defendant 
oxeoubing trust in favour of 
‘Oreditors—Impleading trustee as 
* defendant does not. amount to 


Practice 

abandonment ot' claim against 
the original defendant 
-Court’s duty—Costs — Omis- 


720 


sion to point oat correct law— 
Costs should not ho allowed 6426 
—Subsequent events—Suit pre¬ 
mature on date of filing—Dis¬ 
missal with liberty to file fresli 
suit is the right course o04c 

—Precedents—Conflict of view 




among High Courts—Each High 
Court should follow its own de¬ 
cisions unless clearly wrong 530a 

-In matters of lu'oceduro it is 

more important that the law 
should be certain than that it 
should be logical 4i21d 

Witness — Statements of op¬ 
posite party as a witness forms 
part of evidence of the party 
calling him 384 

-Precedents—Indian Act clear 

—English cases need not bo 
referred 3576 

—*—Omission to specify provision 
of law in an application is not 
a serious objection 3056 

-Precedents should be applied 

with reference to facts 1016 

Precedents 

- See Practice 

Pre-emption 

-Mei’e offer to give first oppor¬ 
tunity to purchase not per¬ 
fected by accoptance cannot 
bind a transferee 120 

Presidency Small Cause 
Courts Act (10 of 1882) 

-S. 38—Order of single Small 

Cause Judge modifying an award 
—Application to Full Bench is 
maintainable 878 

Presidency Towns Insolvency 
Act (3 of 1909) 

—'—S. 8—Insolvent has no right 
of appeal 1214(1) 

S, 9 (d) (iii) — Partnership 


business—Other partners can¬ 
not necessarily be said to com¬ 
mit an act of insolvency 206 

S. 18—High Court Judge ex¬ 
ercising insolvency jurisdiction 
can transfer suit against the 
insolvent pending in a mofussil 
Subordinate Court 150(1) 

—Ss. 28 and 29 — Payments 
made by insolvent to creditors 
and comi)osition arrived at—- - 
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Presy. Towns Ins. Act --1 

Procedure is irregular and com¬ 
position should not be sano" 
tioned 1166 

‘-S. 45 (4) — Joint Hindu 


family—Discharge of father 


Son’s liability also ceases in the 
absence of any decree against 
the father or the son prior to 
insolvency llOSo- 

Presumption 

See Evidence Act, S. 114 


Principal and Agent 

Principal appointing agent 
with knowledge of his qualifica¬ 
tions—If agent acts like any 
other reasonable man of his 
qualifications he is not guilty 
of negligence 641a 

—Dei credere agent is one who 
guarantees performance and 


must be party to contract— 
Dubash is not one ^ 5446 

Probate and Administration 

Act (5 of 1881} 

The Act is, as it stands, a mea¬ 
sure purely permissive so far as 
necessity for taking out probate 
is concerned F« B. 4846 

S. 13—Minority or unsound- 
dess of mind are the only 
grounds for unfitness 6056 

S. 17—Executor challenging 


genuineness of Will is not in¬ 
competent to have probate if 
'Will is found to be genuine 605a 

•S. 69—Person entitled to a 


portion of the testator’s estate 
or a right to maintenance there¬ 
from is a person having in¬ 
terest ”—It is nob necessary 
that person opposing should 
claim through the testator 1193 
Promissory Note ^ 

-Consideration ^ a contempo¬ 


raneous or antecedent debt—Pro- 
note operates only as suspension 
of remedy of the original debt— 

If pro-note becomes unenforce¬ 
able, original remedy revives 11486 
•Nattukotai Ohettis — Signa¬ 


ture of agent of a firm without 
any qualification — Signature 


should be deemed to be “ for 
the firm * 11066 

‘Pro-note failing as pronote 
serves as acknowledgment^ of 
liability ) 452 

•—^Guardian executing uro-notA- 


Promissory Note jhvJ 

and accepting personal responsi¬ 
bility to pay—pro-note is valid 
and enforceable against guar¬ 
dian personally 

-Trustees promising to repay 


44r 


in their capacity as trustees— 
Devaswom property is also 
liable if necessity for borrowing 
is i)roved 

Provincial Insolvency Act (3 
of 1907) 

-And (Act 5 of 1920)—Insol- 


249' 


vent’s right to have execution 
proceedings stayed is substan¬ 
tive right and is not abrogated 
by new Act 

—(5 of 1920) 

—S. 4—Title adverse to insol* 


510 


vent set up—Court cannot pass 
order under S. 56—Issue of title 
may be tried under S. 4 if appli¬ 
cation is made 

•S. 4—Insolvent’s title to pro- 


363 ^ 


perty questioned by his sons— 
Property should nob be sold be¬ 
fore deciding the objection 

S. 6 (e)—Decree against part- 


360< 


nership—Sale of separate pro¬ 
perty of one partner does not 
amount to act of insolvency on 
the part of other partners 

S. 10 (2)—Order of annul¬ 
ment cannot be set aside under 
Civil P. C., O. 9- 
applies 

—S, 11—Insolvent 


976 


S, 10 (2) 


942. 


residing in 
Application 


228' 


different places 
to the Court in which his ances¬ 
tral property is situated—Pre¬ 
sentation is nob wrong 

S. 20—Interim Beceiver has 
not the power of OfiScial Becei¬ 
ver but has powers of Beceiver 
under the Civil P. C- 4326 

S. 20—Interim Beceiver can¬ 
not make deposit 357a' 

S. 25—For adjudication en¬ 


quiry into bona fides need not 
be made 494t 

—S. 25—A Hindu son can be 


adjudicated insolvent in respect 
of his father’s debt UJ (I)^ ^ 

S. 27—^Petition for insblvency 


filed under old Act—Order 
passed under new Act—Order is 
valid and legal i l23a^ 


1 


Subject Index, 192G Madras 


55 




Pro. Insolvency Act 

S. 27—Order under S. 27— 
Second appeal lies 1235 

Ss. 28, 2 (d) and 17—Power of 
Mitakshara Hindu father to sell 
whole undivided property in- 
oinding son’s share passes to 
Official Bocoiver—Passing is in¬ 
dependent of S. 2 (d) and the 
power continues oven after 

father’s death : A. I. R. 1925 
Mad. 52. Overruled F. B. 994 

—Ss. 28 and 29—Vesting takes 
place only on adjudication and 
till then Court is not bound to 
stay proceedings against insol¬ 
vent 432rt. 

■S. 28—Large landed proprietor 


350 


- - - ^ 

is not agriculturist and his house 

is not exempt from attachment 
under S. 60 (c), Civil P- C.— 

Such house does vest in Re¬ 
ceiver 

-S. 29—Party to suit adjudged 

insolvent — Court should ask 
other x>arty to bring Official Re¬ 
ceiver on record, and if latter is 
unwilling to join, Court may go 
on with suit on any terms it 
may impose — Omission to do 
this does not vitiate judgment 
on merits 1145 

-S. 31—The fact that in the 


meantime the judgment-debtor 
has got a protection order does 
not absolve the surety of Jliis 
duty to procure the judgment- 
debtor on the adjourned date 

958 (2) 

•S. 43 (l)—Order of annulment 


cannot be set aside under Civil 
P. C., O. 9—S. 10 (2) applies 
S. 52—Application to deliver 


942 


property to Receiver can be 
valid only if Receiver is autho¬ 
rized to take possession of insol¬ 
vent’s property 

•S. 52—Section does not apply 


606 


Provincial Insoevency Act 

8 . 53—District .Judge cannot 


decline to go into the matter of 
the nominal or iradulont nature 
of the alienatioji 8015 

—S. 53—Transfer need not he 


4 ; 


to money decree-holders who 
have obtained securities in exe¬ 
cution 1945 

*Ss. 53 and 50—Receiver has 
no power to decide as to voidness 
of a transaction 1019 

■S. 53—Creditors or Official Re¬ 


ceivers can proceed under S. 53, 

T.P. Act, though another remedy 
is open under S. 53, Prov. Ins* 

Act . 826 


* 






to dofeat or delay creditors— 
Want of good faith or valuable 
consideration is sufficiont — 
Whole transaction must be in 
good faith 672a 

•S. 53 — Transfer in good 


faith—Alienee paying off prior 
debts of alienor will stand in 
shoes of the creditor paid to the 
extent of amount paid 6726 

S. 54 — Fraudulent prefer¬ 


ence—Official Receiver need not 
make out under-valuation of the 
property, but only the intention 
of the insolvent—Intention of 
transferee is immaterial 338 

S. 56 (3)—Title adverse to 


363 


insolvent set up—Court cannot 
pass order \indor S. 56 Issue of 
title may be tried under S. 4 if 
application is made 
—S. 59—Sale by Receiver- 
Receiver cannot set aside lQ80a 

•S. 59—Sale by Receiver 

. • 


Fraudulent misrepresentation by 
creditor is no ground for setting 
aside 10806 

-S. 59 id )—“Relating to" does 

• not mean ’’aff ecting." 1133a 

*-S. 59 (d)—Suit for damages 

against insolvent—Bight to ap¬ 
peal does nob vest in Official 
Receiver—Suit by insolvent for 
refund of deposit on a contract—- 
Official Receiver can continue 

11336 

-S. 64—Payment of dividend 

by Receiver under S. 64—S. 4 of 
the Succession Certificate Act 
does not apply 99^ 

•S. 69—To obtain order of 


annulment, order of adjudication 
must be shown to be improper 

1159 (2) 

•S. 75—Individual creditor can 


always appeal whether Official 
Receiver appeals or not and 
whether appellant’s interests 
are or are nob homogeneous with 
those of other creditors , 601a 
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647 


365 


Pro. Sm. C. Coairts Act(9 of 1887) 

-3. 17—Security for decretal 

amount given —Order to deposit 
decretal amount without reject¬ 
ing security is bad 647 

-S, 28—Pleadings raising issue 

of title—Case is nob small cause 

656 (2) 

^-S. 23—Suit transferred under 

S. 23,S. C. C. Act, bo the original 
side—^nature of suit is not 
changed—First appeal lies, but 
second appeal does not lie 6225 

-S. 25—Court deciding that it 

has no jurisdiction—It should 
not decide the case on merits 679 

-S. 25—Security for decretal 

amount given—Order to deposit 
decretal amount without reject¬ 
ing security is bad 647 

-S. 28—Order of District Court 

passed on appeal from revenue 
Court is not binding on District 
Munsif acting as Small Cause 
Court Judge 365 

——*Sch^ 2, Art. 28 — Suit to 
recover price of jewels of 
deceased—Suit lies on original 
side 37a 

-Sch. 2, Art. 81 — Suit for 

damages for use and occupation 
is small cause 622a 

-Sch. 2, Art. 38—To exclude 

Small Cause Court’s jurisdiction 
person bound to maintain need 
, not be a party 932a 

^ —Sch. 2 , Art. 43-A—Suit to re¬ 
cover moveable property taken 
-forcibly by the defendants falls 
within the article 320 


Rateable distribution 

—See CtviG P. C., S. 73 i 
Registration Act (16 of 1908) 

-3. 2(6)—Materials of standing 

house sold—Sale is one of im¬ 
moveable property 343a 

'-S. 17 —Partnership owning 

immovable property — Kelease 
by a partner of his share in 
partnership property—Deed is 
not compulsorily registrable 1040a 
^-^S. 17—Bight to remove bark 


37a 


)C‘i 


J»c;fc 


trom. trees is license and not 


m*.' 


—Tljore is no authority 
^ ior the proiiosition that when a 
U ^ coparcener tfirows self-acquired 
^' property into the common stock 


978a 


Registratioik Act 

of the coparcenary consisting 6? 
himself and others'a registered 
deed is necessary tb effect tbe 
transaction ^ ’ 963c 

^ S. 17—Transfer of right to a 
mortgage—Eegistration is neces- 
sary^^ „ _ 9036 

S. 17—Transfer of charge—Re¬ 
gistration is not necessary 903d 
S. 17 (i) (6)—Agreement to 
deposit title-deeds — Actual 
deposit made next day with 
lebcei* in accordance with terms 
■ Both must be taken' together 
and require registration 1188a 

’S. 17 (l) (6) — Unregistered 
sale deed is admissible as an 
agreement to sell 11176 

^S. 17 (2) ( v ) —Agreement to 
divide property in certain shares 
is nob a document purporting to 
convey property—To bring a 
case within sub-S. 2 (-u) it is not 
necessary to expressly say that 
another document will be exe¬ 
cuted 1117a 

—S. 17 (2) (xi) — Receipt nob 
extinguishing charge is not com¬ 
pulsorily registrable 1167 (1)6 

S. 47—Registered document 
should be presumed to be, written 
on the date it bears 744a 

-S. 47—P’s deed executed after 

but registered before D’s deed 
in respect of the same pro¬ 
perty—D fraudulently delaying 
registration and misleading P— 

D’s deed should not be given 
pribrity 39c 

-S. 49 — Unregistered deed 

affecting immova|jle property is 
admissible otherwise than as 
affecting immovable property 10406 
—S. 49 Pactum of sale in ques¬ 
tion Oral evidence is not ex¬ 
cluded Q12 

“S. 49 Unregistered document 
seeking to^ prove a previous sale 
deed to be nominal is admissiljle 362 
^ S. 49—Unregistered gift deed 
is admissible to show circum¬ 
stances then'existing 191 

- S. 77—Sale deed refused tb be 
registered cJfa executant’s objec¬ 
tion Vendee’s re*med,y is by spit 

under S, 77 and nd^t by suit for 
specific performahcb'agaihsi; exe¬ 
cutant ' 5906 
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Religious Endowment 

•Sea StNDU Law — Religious 
Endowment 

•Manager and trustee—Powers 


are difforeub as regards borrow 


in^ 


■Alienation by trustee 


11995 
An 

alienation by a trustee would 
nob bind the trust 861c 

■ Scheme of management—First 
superintendent to be appointed 
by Gourb—Further vacancy to 
be tilled in by the Board—Gourb 
cannot order Board to remove a 
superintendent and appoint an¬ 
other 659a 

-Scheme of management — 

Treasurer bo he removed by 
Board by majority of votes sub¬ 
ject to contirmabion by Gourb-— 
Court cannot cancel susp msion 
by majority of members acting 
in their individual capacity 6595 

—Schema—Clause providing for 
an application to Gourb in res¬ 
pect of the scheme is ultra vires 557 
De facto dharmakartha of a 
temple cannot dismiss dancing- 
girls and appoint others in their 
place 4965 

Mohini allowance is an income 
of^kattalai 1135 

Religious Endowments Act 

(20 of 1863) 

-Temple Committee-—Appoint- 

A 


LU 


ment as manager of undischarged 
insolvent and one who was re¬ 
moved from »ovornmenb service 
being improper, Oommittee ought 
to be removed 5005 

Res judicata 
"—See OjviL P.Q., S. 11 
Restoration of suit 

- See Civil P. 0., O. 9. 

Revision (Civil) 

- See Civil P. C., S. 115. 

-(Criminal) 

—See OaiMENAL P. O.. S. 439. 

Right of suit 

—' ' Where party would have lost 
a claim apart from conduct of 
another man the other man is 
not hable 894 

-Bight maturing during suit— 
Relief should be granted 3776 

Riparian Owner ^ 

T^Government has permanent 
title to regulate water subject 
•to limitations that Its act 


Riparian Owner 

should not amoinit to trespass 
and no damage should he caused 
to adjoining owners I052e 

Two tanks connected by 
channel—Outlet of one falling 
into disropaii— PlaintitT using 
water of one tank for over 60 
years — Government proposing 
to repair the outlet 
without diminishing 
water supply 

Riparian rights 

-In Malabar there 


can repair 
plaintiffs 


832 


IS a pre¬ 


sumption that the owner of the 
bank of a sbi'eam is entitled to 
the bed usque ad medium filu7n 
aquae ; but this iirosumption is 
rebuttable 10525 


Second appeal 

■Sec Civil P. C., S. 


100 . 




Secretary of State 

-Wrong order passed by Dist. 

Magistrate under Motor Vehi¬ 
cles Rules—Secretary of State 
is nob liable 1084a 

Shipping 

Voyage frustrated — .\dvanco 


freight can be recovered 


175 


Specific performance 

--Agreement to sell—Suit for 

specific performance — Posses¬ 
sion can be claimed lllld 

-Sale deed refused to be re¬ 


gistered on executant’s objection 
—^Vendee’s remedy is by suit 
under S. 77, Registration 
and not a suit for specific 
formanoe 

—Court ordering specific 


Act, 

per- 


5305 


per 




formance can extend time for 
payment by plaintiff—Delay in 
such cases should be more leni¬ 
ently treated than in case of 
limitation 1445 

Specific Relief Act (1 of 1377) 

-S. 9—R. 97 of O. 21, Civil 

P. 0., applies to decrees for pos¬ 
session under S. 9 353a 

S. 9—Land let out to tenant 


—Landlord cannot sue a tres¬ 
passer for immediate possession 
•Ss. 12 and 22—Contract for 


185 


transfer of immovable property 
—Damages provided for default 
were only for security for per¬ 
formance—Money would nob be 
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Specific Relief Act 

adequate compensation for 
breach 144(Z 

-S. 18 (c) — Sub.-S. fc) applies 

also to cases where vendor under¬ 
takes to discharge encumbrances 
—CJourt may direct discharge 
in a decree for specific perform¬ 
ance 569a 

-S. 27 (b)— Specific perform¬ 
ance can be decreed against 
legal representatives 757c 

-S. 27 (b)—Mere offer to give 

first opportunity to piu’chase, 
not perfected by acceptance can¬ 
not bind a transferee 120 

^ -S. 31—Compromise decree— 

Mistake in—Suit to rectify lies 

1146(1) 

—S. 41—Minor selling property 
intentionally representing to be 
major—^He is not estopped from 
proving that he was minor—If 
he claims property back S. 41 
applies 607 

-S. 42 — The requirement of 

S, 92, Civil P. C., cannot be 
evaded by asking for a bai’e de¬ 
claration under Sp. Rel. Act 1029 

*-S, 42—Suit by co-trustee for 

joint possession — Property in 
possession of third person—Re¬ 
lief of injunction is not neces¬ 
sary 164 

-45 — Unreasonable or un¬ 
excused delay—Court would re¬ 
fuse to exercise powers under 
S. 45 S. B. 10515 

-S. 54—Openings on southern 

side of a house are necessary for 
comfort in South India—^Plain¬ 
tiff acquiring a right to light 
and air ought to be given a per¬ 
manent injunction 898 

- S» 64—No injunction can be 

granted preventing an elected 
member from taking his seat in 
a Municipal Council ^ 132 

Stamp Act (2 of 1899) 

-S. 36—Section is mandatory 

and applies to appellate or revi- 
sional Court also—^Whether ob¬ 
jection is raised in lower Court 


or not is immaterial 1 

Step-in-aid, - 

- ‘See Ijim. Act, Art, 182. 

Succession Act (10 of 1865) 

——S. 76—Hindu Will'made in 


1148a 


Succession Act ^ ^ i 

mofussil — Principle of section 
does not apply 492(2)a 

Succession Certificate Act (7 
of 1889) 

-S. 4 — Promissory note in 

favour of manager of a joint 
Hindu family for money ad¬ 
vanced out of joint funds—Sur¬ 
viving member can sue on it 
without succession certificate 11685 

-S. 4—Payment of dividend by 

Receiver under S. 64, Pro. Ins. 
Act~S. 4 does not apply 899 

-S. 16—Payment by debtor to 

person really entitled before 
grant of certificate is complete 
defence to a suit by certificate- 
holder 407 

T 

Tax 

-For taxes to be due no notice 

is necessary though distraint 
cannot be without notice 2045 

Theft 

- See PENAii Code, S. 379. 

Tort 

-Master and servant—Secre¬ 
tary of State — Wrong order 
passed by District Magistrate 
under Motor Vehicles Rules— 
Secretary of State is not liable 

1084a 

'-^Defamation — Privilege — 

Statements of witness as prelimi¬ 
nary to going to the box are 
equally privileged as those made 
in the box (Per CcniUs'Trottert 
C. <7.) 521» 

-D efamation — Statements — 

The statements made to the ' 
Police Officer made with a view 
to their being repeated on oath 
before a Magistrate are abso¬ 
lutely privileged - 5215 

"-Defamation — Absolute pri¬ 

vilege—Statements made in the 
petition presented to the Magis¬ 
trate, under S. 107 (l), Criminal 
P* G.| are absolutely privileged 621d 

--Defamation — Statements in 

initial proceedings are equally 
privileged as those in subse¬ 
quent stages . 621/ 

" -Nuisance—Building 6tl;eixipW 

or mantapam is itself not ah ac¬ 
tionable nuisance . 'V. 335 


I 
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09 


51 


Tort 

Damages — Police oflicev uob 
receiving a complaint made to 
him is nob liable in damages 

Transfer during suit 

-See T. P, Act, S. 52 

Transfer of case 

- See Civil P. C.. S. 21 

Transfer of Property Act (4 of 
1882) 

Act is exhaustive 
S. 3—Claim to future rent is 
actionable claim 1173 

3—Attestation—Knowledge 
of contents cannot be presumed 
from attestation 609c 

—S. 3 — Materials of standing 
house sold—Sale is one of im¬ 
movable property 313n. 

S. (6) (e),— Right to receive 




provements to plaintitl s know 
ledge—PlaintitY seeking to eject 
defendant from excess must pay 
compensation tor improvements 
according to S. 51 as also under 
general principios 
—S. 52 — Sale for realizing 


:;U 


555 


i}t 


Abkari duos during pendoacy oi 
mortgage suit—Doctrine applies llOL 
—S. 52—Decree obtained col- 
lusively—S. 52 does not ai>pl> 

•S. 52 — Misdescription of the 


r>0a 


505 




properties in the suit will make 

S. 52 inapplicable 
—S. 53—Person cannot set up 
his own fraud even though 
proved infruotuous 1196 

S. 53 — Creditors or Oiiicial 


money for license is transfer¬ 
able 9785 

S. 6 (e)—Right to recover as- 


cortAinod and d6finite debt is 
transferable 

•S. 8—Where the right bo un- 




Receiver can i>roceed under the 
section though another remedy 
is open under Provincial Insol¬ 
vency Act (1920), S. 53 

•S. 53—Suit under S. 53 to 


826 


417 


paid purchase money is pur¬ 
chased at Court sale, the lien 
for unpaid purchase money also 
goes with it to the purchaser 
and S. 8 is no bar 9030 

10 — Alienation of whole 


contest alienation by debtor fall 
under Art. \' 20 —i,Venk(Uiiiibba- 
rao, J\ Madhava^i Nah\ J. difi- 
S 0 n«uiy.)—Date of creditor’s ex¬ 
ercising his option is the starting 
point 

S, 55—Money left with vendee 

A 


66a 


•S. 


property restrained—Alienation 
of part is nob prevented unless 
so provided specifically 12025 

—S. 10 — Crown Grants Act 
(1895) S. 3 — Covenant in a 
grant restraining alienation is 
not void 706(i 

10 — Inalienability — An 






of mortgaged property but nob 
paid by him to mortgagee— 
Vendee must pay interest on the 
amount ^ 1031a. 

—S. 55—Covenants in S. 55 ap¬ 
ply to contracts of sale also 5695 
S. 55- -Breach of covenant of 


•S. 


estate inalienable in its nature 
is not an estate unknown to law 


■S. 14—Right under agreement 


106g 


title—Suit for compensation is 
governed by Art. 116 2o85 

—S. 55—Covenants apply to sale 
as well as to contract of sale 255a. 
S. 55—Vendor not expressly 

_ J 


to obtain reconveyance of pro¬ 
perty sold is assignable 

■ 25—Gift * ‘ 


699 


• MV - 

limitations nob sanctioned by 
law, must fail ^ 6485 

S. 51—^Trespasser’s possession 


covenanting to clear off mort¬ 
gages — Decree for specific per¬ 
formance cannot direct 
of mortgages fully by vendors 1735 
•S. 55 ( 2 )—No express provision 


cannot be a possession in good 
faith ^ . 921c 

S. 51—Bona fides is compati- 


for actual possession in sale 
deed—Such covenant cannot be 
implied 495a. 

S. 55 (4) (b)—Money left by 


ble with ignorance of law * 

to some extent with negligence 609/ 
S. 51 — Defendant bona fide 


taking possession of more land 
than that purchased from plain¬ 
tiff — Defendant effecting im- 


vendor with vendee to satisfy 
creditor of vendor and not ac¬ 
cepted by the creditor is unpaid 
purchase money—Purchaser in 
execution of the right of such 
unpaid money is entitled bo a 

lien 903a 


60 
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T, P. Act 

S. 58—Charge and mortgage— 
Charge is not a transfer of pro¬ 
perty, a mortgage is 903c 

S. 58—Mortgage merging into 
sale—Mortgagor undertaking re¬ 
payment within fixed period cov¬ 
enanting to convert the mort¬ 
gage into sale if it is not repaid 
by the period fixed—Some other 
transaction must be proved 
dehors to relinquish equity of 
redemption 3866 

S. 58—Suit under is not a re¬ 
presentative suit — Bight is in¬ 
dividual 666 

^S. 59—Agreement to deposit 
title-deeds—Actual deposit made 
next day with letter in accord¬ 
ance with terms—Both must be 
taken together and require re¬ 
gistration 1188a 

j-S. 59—Unimportant interpola¬ 
tion signed bj' executant but not 
by attestors — Deed is not in¬ 
validated 1060 

-S. 59—Mortgage deed is not a 
title-deed 743a 

-S. 59 — Intention to create 

f security is necessary 7436 

-S. 59—Equitable mortgage— 

Letters relating to the transac¬ 
tion require registration 743c 

•S 59—Knowledge of contents 


— — — A • ^ f * A -w A V ^ ^ w 

cannot Ije presumed from at¬ 
testation 609c 

—S. 60 — Property mortgaged 
pending attachment — Auction- 
purchaser must sue for posses¬ 
sion within '12 years from date 
of taking symbolical posses¬ 
sion 966a 

■S. 60 — Foreclosure and re- 


-- — — V — V ■ A 

demption suits—Bach party can 
enforce his right against the 
other go5b 

—S. 60—Usufructuary mortgage 
fixing 16 years for repayment— 

No redemption can be allowed 
before 15 years 5946 

—S. 60 — Mortgages between 
1858 and 1882 — Equity of re¬ 
demption must be recognized 3S6a 
—S. 66 — Purchaser of mort¬ 
gaged property changing the 
form of the property—Property 
in its changed form is liable for 
mortgagee debt , , 3^3^, 

'S. 67 — Foreclosure and *re- 




•lu 




T. P. Act ^loT 

demption suits—Each party can ' 
enforce his rights against other 9556 
S. 68 Suit by mortgagee for 
mortgage money Mo^agee * 
can realize money only when ho 
can give back the property'—- * 
Wrongful sale of mortgage pro¬ 
perty by mortgagee will depriye 
him of his right to claim mort¬ 
gage money 841d 

S. 69 Time for payment of 
mortgage money nob fixed — 
There can be no default until 
demand is made 8416 

■-S. 69 — Notice is necessary 

even when sale is for interest 841c 


I ^ 


■S. 75—Mortgage—Prior and 
puisne mortgagee—Puisne mort¬ 
gagee not joined in the suit on 
prior mortgage can proceed 
against property, or the surplus 
sale proceeds at his option 101a 
S. 76 Usufructuary moi'tgaga 
“Mortgagor is entitled to pos- 

on the expiry of term 9666 

-3. 76—Mortgagee is bound to 

pay enhanced assessment even 
apart from the provisions of the 

405a 

S. 81 When the nght of 
marshalling can be decided in * 
the judgment it cannot be re¬ 
opened again in execution pro- 
ceKlin-s . 1144,, 

b. 81—Executing Court can 
determine the order in which 
property would bo sold in exe¬ 
cution of a mortgage decree when 
the question has not bean de¬ 
cided during the trial 10316 

^S. 83—Mortgagor doubtful as 
to which of the co-mortgagees 
is entitled to mortgage money— 

He can request Court to deter¬ 
mine the proper payee—In such 
case deposit is valid 1087a 

~“S. 84 Ddposifc in Court is 
special form of tender—Mort¬ 
gagee refusing to withdraw— - 
Mortgagor withdrawing money 
from Court after such refusal— 

If mortgagor is still willing and 
ready to pay, ho is nottjliable 

for interest ^ ,, , F. B. 601 

100—-Discharge of incum¬ 
brance by ) . private purchaser 

after-attachment in exooujbiqsu'-^ 

Such purchaser has-4^ charge for 
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66a 


66a 


T. P, Act 

the amount of incuraorauco, 
but the sale is void under Civil 
P. C., S. 61 1082 

— 100 and 58—Charge and 
mortgage-—Charge is not transfer 
of property ; a mortgage is 903r 
—S. 100—Charge though not 
coming under S. 100 .may still 
be a charge within Limitation 
Act, Art. 132 , 141f> 

100—Agraharamdar grant¬ 
ing kudivaram rights in con¬ 
sideration of rent and premium 
—^Promissory note executed for 
premium — Grant amounts to 
lease and no charge is created 
for premium 

•S. l05—Agraharamdar grant¬ 
ing kudivaram rights in conside¬ 
ration of rent and premium— 
Promissory note executed for 
premium — Grant amounts to 
lease and no charge is created 
for premium 

107—Right to remove bark 
from tr,ees is license and not 
lease 978a 

1.111 (g) and (h)—Notice to 
quit found insufficient—Tenant 
denying landlord’s title—-Fresh 
notice is not necessary 143c 

—S. Ill (9)—Forfeiture clause 
must be construed strictly 1202a 

‘S. 116—Lease terminated— 
Lessee intimating landlord that 
he is no longer tenant—Suit for 
rent — S. 116 applies — Even 
though suit is for rent, Court 
can pass decree alternatively 
for damages for use and occupa¬ 
tion 1071 

•S. 116—Lessor’s act alone can 
create tenancy 566a 

S. 118—The grant of an ease¬ 
ment is not a transfer of owner¬ 
ship in immovable property 543 

130—Claim to future rent 
is actionable claim 1173 

•S. 130 — Right under agree¬ 
ment to obtain reconveyance of 
property sold is assignable 699 

4i^aiisfer of Suit 

Z —See Cmr, P. O., S. 24 

trusts 

^ ^Trustee borrowing money on 
propote—Presumption is that 

-TUT hound to pay 1199a 

‘Money borrowed by trustee— 


Trusts 

Trustee held personally liable— 
Trustee dead—Creditor seeking 
to recover from trust pro})erty 
by subrogation cannot do so in 
absence of trustee’s legal repre¬ 
sentatives ll99(i 

^-Insolvent ought not to be ap¬ 

pointed to the position of trust— 
Absence of loss during his man¬ 
agement does not make appoint¬ 
ment proper 500a 

Trustees promising to repay 


- * --O- 

promissory note in their caija- 
cities as trustees—Devastbanam 
property is also liable if neces¬ 
sity for borrowing is proved 
Manager—Person improperly 


249 


appointed in place of another 
validly placed cannot represent 
the trust 1565 


UK 


—Sale of trust property by un¬ 
authorized i-)erson—Other pro¬ 
perty purchased for the trust 
with the proceeds — Sale set 
aside merely as being made by 
unauthorized person—Vendee is 
entitled to recover the proceeds 
from the new property pur¬ 
chased 146(2) 

Scheme of management not 


providing for removal of trustee 
—Trustee can be removed by 
separate suit only 130a 

•Trustee is also liable for un¬ 


charged debts for trust even 
after he leaves office 

Trusts Act (2 of 1882) 

-S. 5—Mahomedan Law—Gift 


112 




in trust—Donor making himself 
trustee for donee need not divest 
himself of actual possession of 
gifted property 1110a 

-Ss. 5 and 6—Trust—Specific 

property not bequeathed—Docu¬ 
ment purporting to be a Will 
not signed by testator—No Will 
nor a trust thereunder is created 284a 
—S. 5—When property is money, 
pro-notes and bonds, transfer 
of possession is sufficient to 
create a trust 109 

—S. 6—Express trust and in¬ 
terest to be affected by trust 
must exist 2846 

—S. 48—More trustees than one 
—One cannot borrow money for 
trust without expi*ess authority 
from the orners H99c 



e2 


Trusts Act , 

_33—^Trustee oannot main¬ 
tain a suit in derogation of trust, 
but if in possession, can recoup 
himself what is spent on trust 

V 

Void agreement 

- See Contract Act, S. 2d 

W 

Wagering Contract 

- See Contract Act, S. 30 
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Will . . 

born Within ten years of testa** 
tor’s death—Bequest cannot tAko 
effect in favour of both the * 
367 grandson and grand'daughter 

Heir at law will take the 

estate 

Construction—Gift after the 


i 

936 


Will 


struct! on—Clause 


to payment of maintenance di* 
recting maintenance to bo paid 
at certain rate does not create 

speciBc charge on ^“^^**^*^^167(1)^ 
lonstruction — Bequest to 


•0. 


grandson born within ten ye^s 
of the death of testator—In the 
absence of grandson bequest to 
grand-daughters — Grandson 


debt has bfeon cleared*—Donee 
gets vested interest 

Construction — Charitable 


645 


51a 


trust—Two persons appointed 
as trustees—Restriction on alie¬ 
nation of trust properties — 
Trustee allowed to enjoy pro¬ 
perties hereditarily — Trustees 
get as joint trustees 

Withdrawal of suit 

See —Civil P. C., O. 23, R. 1' 

Words 

-^“Ohilavu” in Malabar Law iS 

not strictly an equivalent of 
maintenance 723a 
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DEVAI'OSS ANI> WAMjACE, .l-l- 

VUvanath a Mvlali and anol.ht‘r - Ap- 
pellant. 

V. 

^fndali anJ anoth ei Res- 

pomlents. 

Api>eal No. 39 of 1924:, Deculoci on l2t)t 
Eobruary 1925, against tho order of the 
Dist. Court of North Arcot in Appeal Suit 
No. '244 of 1922. 

^ Hindu Law — — J^etjUimatt- 

descendants of different sons cf a dancing v'oinan 
—CW6ra«c?i can Inherit to t}u> other- -Hindu Law 
—Applicafnl i ty. 

The rule of collivtcrAl succession obtains among 
the legitimate dc'^eemiants of the two sons of a 
dancing woman whose paternity is unknown, i. e.. 
each branch can inherit to the other. 

It is a misnomer to call the son of a danciug 
woman whoso paternity is unknown an illegiti¬ 
mate Son. The illegitimate son is one born out of 
wedlock, i. e., no marriage was soleinnizstl b?t- 
ween the father and the mother. In the case of 
sons of prostitutes or danciug wminen the pater¬ 
nity is unknown and it is only an oupheniisin to 
call them illogitinnito sous. 

People, who have been born in linlia and who 
arc of the Hindu faith, and whose customs And 
manners are those of Hindus, .are governed by the 
Hindu Law. In the c-iso of a danciug woimiii or 
a Hiudu prostitute her religion is Hindu and her 
cuHtom.'^, manners and ohse*’vances are Hindu, 
and her sons are Hindus, and the Hindu laiw 
therefore is applicable to them. It is cousonanl 
with reason and prirtcfpln that when a jKirticular 
Bystem of law is nnidc appUcablo to a set of pc^r- 
Bons. the whole of Ui^t systo-n should be applied 
and not portions of it, unless any custom, valid 
and binding, is proved to the contrary, or else tho 
afSplication of that Rj*sCem is lucKlified either by 
staUito or by anything contaiued in the rules of 
tbatnyKtem. It is not mjccssjiry that in order to 
have heritable bloo<l inheritance should be traced 
through the father. It fogically follows that file 

192f; M/l k 2 


sons of a dancing wom:ni ora prostitute h.Tvc bor - 
table blood between them, lienee there is herl- 
t.ible blood between the line^. of their legitimnt4i 
ilescondant*-*. lair dl.'u'ussril.) 

[P 1 C 2, P 2 C 1. P 3 C 1. 1» 4 C 2. P .5 C '2] 

L. A. Gociruiarnifhnra Aii/dr- for Ap* 
pelhints. 

A. (\ Sainpath Aiydfiijtn - for UospDn- 
<lent. 

Devadoss, J. —The jdaititiff's sue for a 
declaration that tho sale of the plaint jiro- 
l>erty in favour of Defendants 1 and 2 is' 
not binding on them tliey are the rever* 
sioners of one Murugesa iHudali. Tlie\ 
claim to be the grandsons of Muthusami 
Mxidali, the divided In-otlier of Kachi 
Muniappa Miidali. Tlie District Munsif 
held that being tlie sons of a in-ostitiite 
there was no heritable blood between them 
and tlie plaintiffs had no reveisionary 
right to the estate of Murugesa Mudali 
and dismissed tlie suit. Tlic Subordinate 
Judge has reversed tlie decree of Die Di.s-' 
trict ^lunsif holding tliat tlie ))laintiff> 
are reversionary heirs to Murugesa Minhili’ 
and has remanded the suit for di.siiosal ou 
the merits. Defendants ! and 2 have pre¬ 
ferred this apyieal. 

Muthusami Mudali and Kachi Muni¬ 
appa Mudali wore the sons of a dancing 
woman called Thanji Aminal. It is lui- 
initted that the plaintiff's are the legiti- 
mate grandsons of Muthusami Mudali anti 
that Murugesa ^ludali was the legitimate 
great-grandson of Kachi Muniapiia. The 
question h>r decision is : Does the rule of 
collateral succession obtain among the 
legitimate descendants of tlie two ^ons oi 
a dancing woman v^'ho^<^ paternity is un¬ 
known ? There is no authority on tlie 
lK.nnt in tlie Hindn Law ho^ks. \Vt‘ have 
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«ofc been referred to any decision in which 
the question was raised or decided. The 
))rinciple applicable to the present case 
has to be deduced from the texts of the 
Hindu Law books and some of the decided 
cases. 

A good deal of the argument in this case 
was with reference to tlie rights and dis¬ 
abilities of the illegitimate sons of Sudras. 
It is ^yell settled that the illegitimate son 
of a man belonging to the twice-born class 
cannot inherit to his putative father ; he 
has only aright to maintenance, but in the 
case of Sudras, the illegitimate son in¬ 
herits to his father his, share being half of 
that of the legitimate son, and he 
takes the whole in certain circumstances. 
West and Buhler 82, 1.91, 3rd Ed. Courts 
have gone the length of holding that a 
man’s legitimate grandson by an illegiti¬ 
mate son succeeds to him in preference to 
a divided brother on the theory of repre¬ 
sentation : Ramalinga Miippaji v. Pavadai 
Ooundan (i). It is unnecessary to consider 
in detail all the decisions that have been 
quoted at the bar with regard to the rights 
of the illegitimate sons. It is a misnomer 
bo call the son of a dancing woman whose 
paternity is unknown an illegitimate son. 
The illegitimate son is one born out of 
wedlock, i. e., no marriage was solemnized 
between the father and the mother. In 
the case of sons of i)rostitute‘? or dancing 
women the paternity i, unknown and it is 
only a euphemism to call them illegiti- 
imate sons. In "Roman Law they are called 
nullius filius. Dancing women have 
their peculiar customs. Their status is 
recognized in Hindu society. Their cus¬ 
toms have received the sanction of judicial 
decisions and the adoption of girls by 
them is recognized by law, and the daugh¬ 
ters of dancing women inherit in prefer¬ 
ence to their sons. 

The question in this case is: What is the 
law which is applicable to the descendants 
of the sons of a dancing woman assuming 
that the parentage of the sons is unknown 
and that they are not the sons of an in¬ 
dividual ? Jn Subbaratna Mudali v. Bala- 
kishnaswami Naidii (2) a Bench of this 
Court held that the male members of the 
dancing girl caste are Hindus and are usu¬ 
ally governed by the Hindu Law and 
usage. At page 208 the learned Judges 
observe : All the women appear to have 

(1) [1903] 25 Mad. 519=11 M.L.J. 399. 

(2) [1917] 22 M.I ,T. 91=6 L-W. 184=33 M.L. 

J. 207=41 I.C. 408=^(1917] M.W.N. 509. 


followed the profession of a prostitute. 
That members of this caste are Hindus is 
certain, though the ancient writers and 
their modern exponents find some diflfi- 
ciiltj' in fixing them in one of the four 
castes ; but whether they belong to the 
Sudra or fourth caste or to a separate 
fifth caste is immaterial. That male mem¬ 
bers of this caste are usually governed by 
the Hindu Law and usage does not seem 
to have been questioned ; so also when 
female members marry and have children, 
as they sometimes do, their family relation 
is governed by the Hindu Law and presum¬ 
ably the ordinary Hindu Law of Inherit¬ 
ance will govern succession to their pro¬ 
perties. At the same time their female 
children may remain unmarried and be¬ 
come professional dasis without any de¬ 
gradation or stigma attaching to them so 
long as they observe the caste customs.” 
This decision is consonant with reason. 

The plaintiffs and the defendants in this 
case are Hindus by religion, as well as by 
their customs and manners. If the Hindu 
Law is not applicable to them, what other 
law is applicable ? Though the Srufchis 
and the Smrithis are applicable only to 
the Aryans, yet the text-writers have ex¬ 
tended the law to all the residents of 
India, and the Courts have applied the 
Hindu Law to all the races inhabiting 
this vast country in the absence of proof 
of any special or local custom. The Dra- 
vidians of Southern India who are of 
Turanian origin ha<l settled in India long 
before the Aryans entered it. They had 
their own laws and customs which are 
prevalent even to-day. The Aryans, when 
they settled in this part of India, attemp¬ 
ted to introduce their customs and laws, 
but they were never completely successful. 
The laws relating to family relations and 
succession and inheritance laid down by 
Manu and the commentators like Yagna- 
valkya andVignaneswara were never accep¬ 
ted as binding by all the people. It was 
the East India Company’s Courts that 
held for the first time that the laws con¬ 
tained in the ancient Sruthis and Smrithis 
were applicable to all Hindus in Southern 
India in the absence of any custom or 
customary law governing any class of 
people. Manu, in order to extend the 
influence of the ' Aryans, compendiously 
uses term “ Sudras’* to the people of this 
country who are not Aryans in the sac^ 
way as the Europeans use the word 

“ Native” to all those who ape not of 

» 
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European descent, and postulates that 
they are all Sudras who have fallen away 
from the high place once occupied hy 
them in the Aryan polity as the following 
verses show : G1 ap. X, verse 43 : “ the 
following races of Kshatriyas of their 
omission of holy rites and by seeing no 
Brahmins have gradually sunk among men 
to the lowest of the four classes,” verse 44 
“ Paundrakhas, Oodras, Dravidas, Kambo- 
jas, Yavanas and Sakeas : Paradas, Pahla- 
vas, Chinas, Kirates, Deradas and Cliasas,” 
verse 45 : All those tribes of men who 
sprang from the mouth, the arm, the thigh 
and the foot of Brahma, but who became 
outoastes by having neglected their duties 
are called Dasyus or plunderers, whether 
they speak the language of the Mlechchhas 
or that of A’ryas.” This attempt on the 
part of the lawgiver Manu to extend the 
influence of the Aryans among the races 
who inhabited this land was always 
_t)ushed in the direction of influencing 
‘ their religion and the rules of succession. 
When the East India Company’s Courts 
were established, the Judges took the law 
from the pandits who naturally relied 
upon the texts of the ancient lawgivers 
ind commentators as authority for their 
opinions. In course of time the Courts 
have come to regard Manu and the com¬ 
mentators as authoritative exponents of 
the Jaw applicable to all the inhabitants 
of this country who don't profess any 
distinctive faith iiks Muhammadanism or 
Christianity. The customary law was 
considered as an exception to that con¬ 
tained in the Sruthis and Smrithis. Under 
the loose terms “ Hindu ” all classes of 
j^eople are brought within the pale of 
Hindu Law” as expounded in the texts 
of the various Sruthis and Smrithis and 
their commentators. It therefore follows 
that people who have been born in India 
ind who are of the Hindu faith, and whose 

f ustoms and manners are those of Hindus, 

re governed by the Hindu Law. 

In the case of a dancing woman or a 

Hindu prostitute her religion is Hindu and 

her customs, manners and observances are 

iHindu, and her sons are Hindu, and the 

wndu Law therefore is applicable to 
jthem. 

■ j caste and persuasion of the mother 
determine the rights of her son, if illegiti- 
ttiate. In Lingappa Qoundan v. Esuda- 
aan (3) it was held that the illegitimate 
so n of a Hindu by a Christian woman was 
(»; 11905] 27 Mad. 13. 


not entitled to maintenance from llie 
estate of his Hindu father. Bonson a> d 
Bhashyam Aiyangar, JJ.. observe at p. 14 : 

The Hindu Law lays down certain rules 
for determining the caste of offspring 
of unions between j)arents belonging tu 
different castes (amongst the four recog¬ 
nized main castes) and gives sejiarate names 
to the mixed castes to whieii such off 
spring will belong. In all these cii>ses tlu; 
Dharma or religious rites ap])Iicahle t»> the 
offspring are those prescribed for tlie 
mother’s caste : Hrindavana \Madh umajit 
(4). The plaintiff, therefore, cannot be 
regarded as a Hindu by birth, and he is 
therefore beyond the pale of, and not 
governed by, the Hindu Law. There is no 
text of Hind u Law, under which an illegi¬ 
timate son of a Hindu, by a woman who is 
not a Hindu, can claim maintenance, and 
in none of the reported cases has mainten¬ 
ance been ever awarded to an illegiti¬ 
mate son who was not a Hindu by birth.” 

With all due resi)ect it is difticult to see 
why the illegitimate son of a Hindu is not 
a Hindu when lie follows the Hindu 
customs and manners. It is the Hindu 
father who is bound to support his illegiti¬ 
mate son and the mother’s religion has 
nothing to do with his liability to main¬ 
tain him. It is unnecessary to question 
the soundness of this decision in this case. 
The principle of the decision is the 
mother’s religion determines the rights of 
her children. If the mother is a Hindu 
the children are Hindus, and the Hindu 
Law therefore is applicable to them. In 
Muna Bayee v. Uttaram (o) the facts 
briefly are : one Hughes kept two married 
women as his concubines ; one of them was 
a Gowda Brahmin. Two sons were born 
to the Brahman woman and he bequeathed 
his property to the sons. One of the sons 
died and the other son claimed to succeed 
to him. The Privy Council held that the 
illegitimate children of a Brahmin mar¬ 
ried woman born to a Euroi)ean father 
were to be considered as Hindus and their 
rights governed by that law. On remand 
the Madras High Court held (2 Madras High 
Court Reports, 196) that the sons of an 
Englishman by a Brahmin woman living 
apart from her husband were Hindus and 
their rights were to be determined by the 
riglits of the class of Hindus to which they 
belonged ; and they also held that they 
were to be regarded as Sudras or a clafis 

(4) [1889] 12 Mad. 72. 

(5) [1860] 8 M. I. A. 400=2 W. R. (R. O.) 4. 
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still lower, and in the absence of prefeni- 
bJe heirs the two sons inherit the luopcrty 
of the liioUier and of one another. It was 
not possible to plead any custom in 
support of the claim. The learned Judges 
<»hserved at i»agc :203 : “ Our I’oasoning, 
theroforo, is tliat there is no authority 
against tlie existence of lieritable Idood 
between the woman and her illigitimate 
4>tTspring. Takuram and his brother arc 
decided to he Hindus. They are the 
Hindu sons of a woman who was either a 
woman of a class lower than tlie hiurth of 
Manu s classes, and in this case sons are 
cognate to her and to one anotlier, as the 
cluldren of a class not twico-lwrn out of 
wedlock, and entitled to inherit to their 
uiotlier and onl> not capalile of inlieriting 
to their father because he is not a Hintlu 
at all. If not so she is a mere prostitute, 
and of tlio cognation between her and her 
offspi’ing there exists no doubt whatever.” 
They relied ui)on the Homan Haw whicl» 
recognized the relationship between an 
erring mother and hor sons and of the sons 
towards one another. It wa? the influence 
of Christianity in the West that stood 
in the way of the claim of iliogitimate 
son on his putative father. The prin¬ 
ciple de^lucihle from tliese decisions 
is that if the moLher is a Hindu and tlie 
childron follow the Hindu religion and 
adopt Hindu manners and customs, tlu; 
law ap)dicahle to them i.s the Hindu Law 
and it. does not matter whether the fathei* 
ris.a Christian or Muiiaiumadau, Huropean 
lor an Indian. It necessarily folltiws Miat 
persons whoso paternity is unknown & who 
lare the dosceiulan s of Hindu mothers are 
Igovernoil by tlie Hindu Law. In a recent 
Ica^oLA.I.K. li)2l Pat. 120.] the I>atna lligli 
Court hold that the sons of tlie daughtei-sof 
Hindus of the ^^aickca^te who were con* 
Yorted to IVluliainmadanism hut wli<ili\-ed 
with their Hindu grandparents and W'MT 
brought up a> Hindus are governed by the 
Hindu Law even tlioiTgli the> liavc adop¬ 
ted the jaofession t)f dancing and Inive \h‘- 
Goine prostitutes. Jwala Prasad, after 
an ^^xhanstivp consideration of the texts 
contained in the Sruti.s and Smritbis re¬ 
lating to the point and the decided cases 
hearing on the point, iia-i come to th(^ 
<5ciiiclusion Miat the sons of the prostitutes 
cMiverfced to Muhammadanism who were, 
brought up ’ by tho Hindu grandparents 
Hindus ‘atti goveiucd by the Hindu 
Law. It follows from thfs decision tiiat 
the*Hindi! Lat^’ is tho proper law which 


governs the relations and tho inlieritance 
of persons who are Hindus in faith and.in 
customs and manners. Though it is stated 
that a Hindu is born and not made, yet 
when tho question is what is the law 
applicable to persons who are Hindus in 
fact, tlio only answer is that the ordinary 
Hindu Law is applicable and if the ordi¬ 
nary Hindu Law is applicable, unless! 
there is some ju-oliihition, statutory or 
otherwise, the wliole of that la\v is appli,- 
cable. In this case .supposing Muniappa 
Mudali luul died witliout issiui and tho 
widow alienated lus property iinproporiy 
would not T^fiithusami Mudali if he sur" 
vived Muniapjia, be entitled to bring a suil» 
that the alienation was not binding op 
liim as reversioner *’ If Mutliusami 
Mudali could bring such a suit, could not 
his son bring such a suit ? And if ho could, 
his legitimate <loscendants can certainly 
bring such a suit. H is corisonant wifcli 
reason and i)riDcii)le tliat wlien a parti¬ 
cular system of law is made ai)plicab]o t.o 
a set of j)ersons, tho whole of tluit system 
should ho applied and not portions of it, 
unless ajiy custom valid and binding is pro¬ 
ved to the contrary, or else tlie applica¬ 
tion of that system is modified either by 
statute or by anything contained in the 
rules of that system. 

From the decisions in 8 il/. /.ji. 400 
and 2 Mad. Courl, Jieports, lOG. it is 

clear that Mutluisarni Mudali and Kachi 
^luniapiia Mudali had heritable blood be¬ 
tween them. This is not seriously dispat- 
eil by the ajijiellaut. Tlie (|uestion is 
whether their descendants can inherit to 
one another, in other words, whether the 
principle of collateral succession applies to 
the descendants of these two persons. The 
contention of Mr. Govindai'aghava Aiyar 
for the a))peilant is tliat collateral rela¬ 
tionship is traceable only through kh(; 
father, in other words, it is only in cii'ji’ 
of agnatic relations that tho principle erf 
collateral succession is ajqilicable, tliafc ah 
illegitimate son cannot inherit to Ids fa¬ 
ther’s collateral relations an<l that iii the 
case of Muniai»i)a jMuduli and ^lutluisami 
Mudali tho father being unknown agnati.e 
relationship df>os not e.xist and, therefore, 
there can ho no collateral successitm 
among their descendants. Keiiaiioe is 
placed on the following cases in support pf 
the apppcllant’s contention. Amongst the 
Sudras governed by Mitakshara au illegi¬ 
timate son cannot inherit collaterally /;n 
preference to legitimate- heirs, liavji- 


1926 


Vls\ ANATHA MuDAiii v. Pt iJATSAMV (Poviuloss. .T.) Madras 


alad Mahadii v. Sakuji Vnhid Koloji ((i). 
Amongst Sudnfcs gONOvnod U\ Mitukshara 
an illegitimate son does not inliorit coHa* 
erally to the legitimate son by tlie saiiu' 
father, Shdtiknr litijt'ndra Tf^roiv v. 

Rajesar Sfrarni (7). The illegiti* 

mate son is under Hindu I^aw excluded 
from all collateral succession, Dharnia 
rjaJcshman v. Sakhanim Ramjiraa (8). 
T'ho son of the legitimate son of a Sudra 
could not inherit to his illegitiiuate son 
^ipr7t V. Bomtija (9). It is well settled 
that an illegitimate son cannot claim to 
inherit t<> his father’s collaterals. He cair 
not claim lo succeed to the legitimate son 
of his father but can succeed only to his 
father and the father can succeed to him. 
Tho relationship is therefore only between 
an illegitimate son and his father. In 
Suhramajtia At/ijar v. JidthnavcJn Chetti 
(10) it was Vield that the father was ontitl* 
to succeed to his illegitimate son who left 
no issue, widow or mother. In all the 
oases where the illegitimate son was deni- 
od the right to succeed to his father’s col¬ 
lateral relations tho following text of Manu 
was relied ui)on: “The son of tho young 
woman unmarried, the son of a pregnant 
bride, a son bought, a son by a twice 
married woman, a son self-given, and a 
son by a Sudra are the six kinsmen but no 
heirs to collaterals”: Manu Chap. JX. 
Verse 160. 

But for this text, the illegitimate son 
would have the right to succeed to his 
father’s collaterals. The question of 
nuccession to the putative father’s 
collaterals does not arise here and the 
oases noticed above have thereh)re no 
Ofpplication to the present case. 

In the time of Manu a woman was 
allowed to marry more than once as is 
•lear from Manu Chapter IX, verse 191. 
The sons of a mother though by different 
fathers wore considered to have heritable 
blood between them for Nanda Panditha 
gives the order of precedence among bro¬ 
thers and sisters of whole blood and half 
blood thus : (l) Brothers of the w-hole 

Mood, (2) Sisters of • the whole blood, (3) 
»ons of the same father by different mo¬ 
le) 11910] 34 Bom, 321=6 I.C. 9G4 =12 B^m. li. 

B. 204. 

(7) [18981 21 All. 99=(1698) A.W.N. 117. 

(8) [1920] 44 Bom. 185=55 I. C. 306=22 Bom. 

Jj. B. 52. 

<0; A.LB. 1922 Bom. 176=46 Bom. 424. 

(10) [1917] 41 Mad. 44=22 M.KT. 94=6 

Ti. \V. 149=(1917) M.W.N. 088=42 I. C. 

'>56=33 M.Ti.J. 224 (P.'B.). 


thf'rs and (l) '^ons of (lio sumo inotho' by 
ditlVrenl fatiu'rs. 'I’lio existence of lu'vit.' 
able blood hoi \s<'on son-^ of 1 In' same mot her 
by different fathers cannot tlnu'<'f<n'(' he 
tlir4>u]Lih the fath(*r and is at t rihntiihle only 
to their hiding sons t)l tin* same rtiother. It 
is not. therefore luHu'ssai y tlait in order 
to have heritable blood inlu ritaiua'should 
he traced through t he fatlu'r. li logically 
follows that the sons of a dancing woman 
or a prostitutt'havt' In'rilahh' blood he,- 
tween them. 

If A can snccecil lo l> in Llie absence 
of preferable heirs why slmnld not 
As legitimate son succi'cd to B if .\ 
predeceases B, in the absence of law or 
custom to tlie contrary ? If two men an' 
sons of the same mother they have heri¬ 
table blood hetweeu them unless such a 
I'l'inciple is o]>j)oso<l to any distinct text 
either in Manu or in the ^litakshara 
4)1* in anv one 4)f the various commentaries. 
There is ik) text of Manu or any of his coiii- 
I'lentators against the descendiints of the 
sons of a ])rostituto having heritable hloixl 
between them. Both Muthusanii Mudali 
and Kachi Muniapj'a Mudali were brothers 
and their descendants are all legitimate ; 


i. e., the ])laintiffs are the legitimate sons 
of the legitimate son of ^futhnsami 
Mudali : similarly Mnrugesa Miidali was 
legitimate in descent from Kachi Muni- 
appa Mudali. There was no bar slnistar 
so far as ho, or his father or grandfather 
was concerned. Seeding that thei’e was 
heritable blood between Muthusasvrni 
Mudali and ISInniappa ^[udali, did tho ti(' 
cease to exist between ' ^luthusami’s son 
and Muniappa’s son? If there was heri¬ 
table blood between the fathers, it is 
difficult to understand why that should 
nob continue in the case of l.he sons. If 
Mutlmsjinii Mudali could succeed to Kachi 
Muniappa it is difficult to see why the 
legitimate sou of Muthusanii should nob 
succeed to Kachi Muniappa. The prin¬ 
ciple of representation, as enunciated in 
25 519, is against the api>ellanb’s 

contention. In that case it was held that 
the legitimate son was entitled to succeed 
to a man in preference to his divided 
brother. Bhashyam Aiyangar, J., who 
delivered the judgment in the case obser¬ 
ved with regard to Krifihnaift/an y. Matku' 
sami (11). Rrtnoji v. Kandoji (12) and 
Parvathi v. Thiravialai (13). “ The effect 


(11) [1884] 7 Mad. 407. 

(12) [1885] 8 Mad. 557. 

(13) [188.] 10 M:vl. 3-34. 
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o£ these decisions is tliat it is only when 
the father dies a separated householder 
that an illegitimate son is entitled to 
inherit to his separate estate, but that 
when the father dies an “ avibhakta ” 
(undivided from his brothers or other 
collaterals) he is entitled only to main¬ 
tenance. The principle of these decisions 
is explained as follows in Tha7ikam Pillai 
V. Suppa Pillai (14). “ But these deci¬ 

sions proceeded on the view that he had 
no claim by survivorship against his 
father’s coparceners by jus representa- 
tionis, and that he was neither a coheir 
with his father nor a sapinda in relation 
to his father’s coparceners.” The learned 
Judge goes on to observe at page 523: 

“ Assuming, as explained in Thangam 
Pillai V. Suppa Pillai (14), that by reason 
of his illegitimacy an illegitimate son can¬ 
not claim his father’s share as against his 
father’s coparcener by jus representationis 
that principle will not be applicable to a 
legitimate son representing his father 
though the father was the illegitimate son 
of. the grandfather. If a Sudra dies, leaving 
a legitimate son and a grandson or great- 
grandson by a predeceased illegitimate son 
can it be contended that the legitimate 
son is not bound to allow half a share to 
the son or grandson of his deceased illegiti¬ 
mate brother just as he would be if the 
illegitimate son did not predecease the 
father ? If the grandson, as representing 
his father though not claiming under him, 
would be entitled as against his uncle to 
claim his father’s share it can hardly be 
maintained, though his father predeceased 
the grandfather, that he cannot claim the 
grandfather’s estate as against the grand¬ 
father’s divided brother. An illegitimate 
son’s right of inheritance to his father’s 
property, or at least to a part of it, is not 
contingent but absolute, as in the case 
of a legitimate son since if he has legiti¬ 
mate half-brothers or other heirs of his 
father down to a daughter’s son, he 
gets a half share, and in the absence of 
-such heir the whole estate. The Sudra’s 
illegitimate son is, therefore, in a position 
more analogous to that of a legitimate son 
than to that of other relations whose right 
of inheritance is liable to obstruction. 
The principles, therefore applicable to the 
succession of sons and grandsons of legiti¬ 
mate sons may by analogy be ai>plied to the 
sons and grandsons of an illegitimate son, 
viz., that they should be co nsidered cap - 
(14) 118891 12 Mad. 401. 


able of representing the illegitimate son 
and in case he dies before his father, of 
taking the share which would have fallen 
to him if he had not so died.” The learn¬ 
ed Judge relies for his opinion upon.West 
and Buhler, III edition, pp. 72, 82, 83 and 
390 ; and Mr. Jolly’s work on Hindu Law. 
pp. 18), 186). I respectfully adopt the 
reasoning of that very learned Judge and 1 
am of opinion that the legitimate descen¬ 
dants of Muthusami Mudali represent 
Muthusaini Mudali and the legitimate 
descendants of Muniappa Mudali represent 
Muniappa. 

If Muniappa Mudali’s son had died 
without issue would not Muthusami 
Mudali, if he was alive, have succeeded to 
the property of that son ? And if it is once 
granted that Muthusarai’s son represents 
him and Muniappa’s son represents him 
then it is difficult to understand how, 
their sons could not represent Muthusami 
and Muniappa respectively. If that is so. 
then there is heritable blood between 
them and one line can succeed to the 
other line according to the principle of! 
collateral succession. It is immaterial to 
consider whether Thanjai was a dancing 
woman or only a prostitute. Whether 
the mother be a dancing woman or an 
ordinary prostitute the legitimate descen¬ 
dants of her sons have heritable blood 
between them, and this decision doee 
not turn upon any custom or law peculiai-j 
to dancing women. On a careful con-:| 
sideration of the cases quoted at the 
and the various passages in the Hind.xj( 
Law books touching on this point, I havei 
come to the conclusion that the plaintiflfa 
are the reversionary heirs to Murugesa 
Mudali. 

The appeal is dismissed with costs. r. 

Appeal dismissed, ■* 

'i' 

- 1 
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^ ^ (rt) H(ndt4 Law —U’idow'— Cowtdow—One 
cawtdoto dlone alienating — E'itate bciieftlrd — 
AUenor dying —.4if<*na/{on t5 i»o/ binding on the 
surviving widow ei>en to the erfenf of the deceased 
widoiv's share, where there was no jLxirlftion bet' 
tceeti flu: widows which would be binding on 0u‘ 
survivor. 

Tho estate of oowidows or other coheiresses 
is Hindu Livw is a joint estate, but it is unlike 
other joint estates. It is indivisible. : [2 Mad. 104 
Foll.^ Strictly, it can never be divided, so as to 
create separate estates such that each sharer is 
the owner of her share and at her death, the re- 
versioner*s estate falls iu. Such a division is 
impossible in law. Such partition as is permis¬ 
sible is merely for the convenience of their enjoy¬ 
ment by the sharers and may bo of two kinds ; U) 
so as to last during the lifetime of both the 
widows ; (ii) so as to bind them until the death 
of all of them. In the latter case if one of the 
widows dies before the other, without alieuating 
the property, it passes to the heirs of her private 
property aud not to the other cowidow, or their 
reversioners, the dictum to the contrary in 3 M. 
H. C. 268 not being good law: [A.I.R. 1924 Mad, 75 
and 43 Mad. 855, Foll.^ By the very nature of the 
arrangement, there can be no survivorship if the 
partition is of the second kind. But if it is of 
the first kind, it cannot affect the right of sur¬ 
vivorship of the other. One of the cowidows 
ean alienate her share, which may be defined or 
undefined, according as there is a partition or not. 
If the alienor dies before the cowidow, the aliena¬ 
tion ceases to be operative if there is no partition, 
or if the partition is of the first kind, the property 
goes to the cowidow by survivorship. But if the 
partition is of the second kind, the property con¬ 
tinues to be enjoyed by the alienee, until the 
other cowidow dies. ; [22 Mad. 522 ; 23 Mad. 504 

A.I.R. 1924 Mad. 76 FofZ.l (The obiter dictum to 
the contrary, in 33. All. 443, not followed.) Ex¬ 
cept for the limited purposes mentioned above, 
i e'., during the lifetime of the alienor in a p.arti- 
tion of the first kind, or during the lifetime of 
all the cowidows in a partition of the second 
kind, there can be no alienation by a widow of 
her interest. [1 Mad-. 290 (P. C.) ; 16 Mad. 1 (P. C.) 
FoZZ.] and whether there is necessity or not, an 
alienation by one cowidow cannot bind the re¬ 
versioner [3 M. H. C. It. 424; 24. Cal. 339; 43 Mad. 
855 ; 23 Mad. 504 and 33. .iU. 443, Foil.'] If an 
alienation for necessity is to bind the reversioners, 
all the cowidows must join in it. [P. 10 C. 1 tt 2.] 

^ (6) Civil P. C.. O. 6 B. 17— Amendment of 
■^loAnt—Cause of action arising after filUxg of suit 
should be aMowed to be added, where there is no 
change of jurisdiction, or widue delay in applying 
nor necessity for fresh enquiry on other facts. 

Events that happened, even after the filing of 
the suit including these that add to the title of 
the plaintiff, may be taken notice of, so that a 
cause of action that arose after the filing of the 
suit can be included by the amendment of a 
plaint. But the discretion ought not to be exer¬ 
cised when there is a change of jurisdiction, 
when there is a great delay in making the ap¬ 
plication, and may not be exercised if a fresh 
enquiry on other facts is necessary. But when 
th^ features do not exist, the amendment ought, 
ae a general rule, to be allowed, to avoid multi¬ 
plicity of proceedings. In all such cases, the only 
question of consequence is one of Court-fees a 


matter with which tho parties are not concerned 
and tho opposite pi\rty is i\ot deprived of any 
defence which is open to him. [P. 12 0. 1.] 

Y. Suryanarayana—^for Appellantfl. 

i?. Jagarinadha Doss —for Respondent. 

Judgment. —Tliis second appeal arises 
out of a suit hy one of two Hindu widows 
for partition of lier biisbaud’s property 
and possession of a share. Tlie 1st de¬ 
fendant is the cowidow and she sold a 
part of tho proj)erty, under Vj\. IV, to tl\o 
:ind defendant, who married the daiiglitor 
of the deceased cowife of plaintiff and 1st 
defendant, and another part to the 3rd 
defendant, under Ex. VI. The 4tli de¬ 
fendant is the undivided brother of tlio 
3rd defendant. The 1st and i^nd defend¬ 
ants lived in the*same house. The Dis¬ 
trict Munsif decreed the suit. On ai)peal. 
the Subordinate Judge remanded the suit 
for fresh trial. On remand, the Dis¬ 
trict Munsif again i)assed a decree, in 
favour of the plaintiff. In the interval, 
the 1st defendant died. There was again 
an appeal to the Subordinate Judge. TIuj 
idaintitf prayed for an amendment of tlui 
plaint and jn'ayed for possession of tlio 
entire estate, as the result of the 1st de¬ 
fendant’s death. The amendment was al¬ 
lowed. The Subordinate Judge granted a 
decree to the plaintiff, for possession of 
the entire property. The Defendants ‘i to 
4 appeal. 

The portion of the case, relating to tho 
alienations, in favour of Defendants 3 and 
4, has not been seriously jn-essed and tho 
other portion relating to the 2nd defend¬ 
ant has been fully argued. 

The Subordinate Judge found tliat out 
of the Rs. 600, for which Ex. IV was 
executed, Rs. 516 was utilized to dis¬ 
charge a decree, obtained by D. W. 6 
against the husband, (Ex. Y). If the sale 
was effected by both the widows, it would 
have been for purjxyses beneficial to the 
estate and therefore binding on the 
daughter and other I’eversioners. The ap¬ 
pellant’s vakil contended, relying on Kal- 
liyanasunclaram Pillai v. Suhha MoopO' 
nar (l) that the sale ought to be upheld 
against the plaintiff. In Sri Oajapati 
Padhamani v. 3Iaha7‘cini Sri Pusapati 
Alakajesiva7‘i (2) and Vadoli Mamidiyadu 
V. Kotipalli Ramayya (3), it was held 
that one of two cowidows cannot alienate 
the share of the other, even for purposes 


(1) [1904] 14 M. L. J. 1S9. 

f2) (1893] 16 Mad. 1=19 I.A. 184 

(3) 11903] 26 Mad. 334. 


=0 Sar. 1(P.C.) 
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beneticial to the estate, without the con" 
sent ot the other. The decision in Kah 
liyanasiindaram Pillai v. Subha Moopa' 
nar (l) decided by Benson and Bhasliyam 
Aiyangar, JJ., [the same Judges who de¬ 
cided V ad all Mmnidifjadu v. Kotipalli 
fiamaz/nii (3)] is apparently inconsistent 
with tills, but, on a careful examination 
«»t rhe judgment, it seems to me tliat tlie 
.Judges were of opinion, on its facts, that 
the senior widow w.as recogni^.ed, as ma¬ 
nager or agent of the other. Such an 
inference can bo made only in a case, 
where tliere is no known hostility bet¬ 
ween the widows and is not possible when 
the widows are hostile to each otiier, as 
in this case. We therefefre agree with tlie 
Courts below, in holding that Ex. IV is 
not binding on tlie plaintiff's half sliare. 

The next point that has been argued in 
the cjkse is that Ex. IV is at least binding 
on the 1st defendant's half sliare. The 
appellants rely on the unreported judg¬ 
ment of this Court, in A. S. No. 166 of 
1922. The position of two cowidows or 
two daughters has been the subject of con¬ 
sideration in several decisions of the vari¬ 
ous High Courts and the Privy Council. 
In liinda'unna- v. Venkataramappa (4), 
Bittloston, C. J., and Ellis, J., observed : 

“U]x>n the death of the liusband, the 
widows became jointly entitled ; they 
might agree to divide the estate aud hold 
separately di.stinct shares of it, during 
their joint lives. Wo are not prepared to 
say that they might not enter into such an 
agreement as would bind each to an abso¬ 
lute surrender of all interest in the other's 
share so as to let in the next heirs of 
the husband immediately upon the death 

of that other.One obtained a decree 

against the other for a division.It 

•lealt only witli the joint estate, and the 
joint estate ceased on the death of Krisli' 
nainma. Then the whole estate of the 
husband vested in the surviving widow ; 
and neither Krishnamma’s claim for divi¬ 
sion, nor tI)o decree for division could 
touch that,” 

In jinothor case, Jijoyiamha Bayi 
Saiha v. Kaviakshi Uayi Saiha (5) of the 
same volume, Scotland, O. J., and Ellis, J., 
observed, at p. 452 : 

''Now. the right, as contended for on 
behalf of the appellants, namely, to the 
absolute partition of the joint estate, giving 

4) .3 H. C. 2^ 

5) 3 M. H. C. 424. 


to each widow a share in severalty, Wo 
are of opinion, is not maintainable. In 
support of it, reliance was placed on the 

language of the foregoing texts.The 

division there spoken of must be under¬ 
stood to refer only to the distributive 
enjoyment of the benefits of the joint 
ju’operty, and no doubt, two or more 
widows might, by an agreement inter se 
not prejudicial to the rights of the next 
heir in succession, ju’ovide for such enjoy¬ 
ment, by an a))portionment ot the property. 
A partition, converting the joint estate 
into an estate in severalty whenever 
either of the widows choose to insist upon 
it, is quite incompatible with the right of 
survivorship to the whole property, aris¬ 
ing out of the joint estate for life and the 
surviving widow or widows being the 
nearest heir or heirs. On the other hand 
it has been recently decided by this Court 
in the case of Rindamma v. Venkataram^ 
appa (4) that a division, obtained under 
a deci'ee, was ineff ectual against tlie claims 
of the survivor of two widows to the 
divided moiety.” 

They tlien consider the question, whether 
the relief of separate possession of a por* 
tion of the inheritance may not be gran¬ 
ted, when it apiiears to ho the only proper 
and effectual mode of .securing the enjoy¬ 
ment of her distinct right to an equal 
share of the benefits of the estate. This 
case has been approved by the Privy 
Council, in Gajapathi Nilamani v, 
Gajapathi Radiiamani (6). Their Ivord' 
ships say: 

It was lield hero that therci was no 
objection to a transaction, which was 
merely an arrangement for separate x>os* 
session and enjoyment, leaving the title 
to each share unaffected, although the 
widows nevertheless remained coparceners, 
with a right of survivorship with them and 
there could he no alienation by one with- 
out the consent of ‘the other. Their Lord* 
shixis, guarding themselves against being 
supposed to affirm by this order, that either 
widow has power to dispose of the one- 
fourth of the estate allotted to her, or that 
they have any right to a partition in the 
proper sense of the term, are not disposed 
to vary.” 

In Kathaperumal v. Venkahai (7), it 
was observed : 

(6) [1876-78] 1 Mad. 290--4 I. A. 212=1 C.Tu K. 

97=3 Suther 447=3 Sar. 753 IP. C.). 

(7) tl878-80] 2 Mod. 194. 






1926 

^Buli by Hindu Law, twn widi>\vs of 
i>ne and tho same husband take a joint 
interest in one undivided estate, and it 
has been bold that, althougli tho widows 
may arran^^o for tlio enjoyment of tlie 
estate in separate portions, there can bo 
no compulsory partition, eonvertin^ the 
joint estate into an estate in srveraUv.” 

In Arit/apntri v. Alavt^hi (8), we Inive : 

' It is true that wben tliero are more 
widows than one, they take together as a 
otass. It is also time that partition is 
permitted l>etween them, not as in the 
case of male coparcenex's, for the ^lurpose 
of converting a joint estate into two or more 
separate estates to he held in severalty, 
but for the limited purpt)se of securing to 
each widow a distributive enj(^yinenf of 
the benefit of joint property. In this 
view, partition between tliem certainly 
creates no separate property, in tho por¬ 
tions placed in their separate possession 
and no disposing pov\’er, so as to defeat 
the right of survivorshix» vesting in tlu^ 
cowidow, out as between them, each 
widow is entitled to take tho income of 
the portion, placed in her possession, dur¬ 
ing her life.” 

In Sri Gajapathi lladhamatii v. Alalni- 
rofni Sri Pusapati Alahajesiinri (2), 
which arose out of the facts of Gajapath i 
Hilamani v. Gajapathi Radhnmarti (G) 
their Lordships of the Privy Council 
observed at p. 10 : 

It may be assumed, for the present 
jadgment, without deciding the point, that 
there was a sufficient necessity, for borrow¬ 
ing money to pay the Government re¬ 
venue, or even for the payment of 
Nilamani’s debt, but that necessity did 
not render a mortgage by one widow bind¬ 
ing upon the joint state, which had descen¬ 
ded from their deceased husband, .so as 
to affect tho interest of the surviving 
widow.** 

One may add “or that of the rever¬ 
sioners,’* though this was not necessary 
for the case: (see Jijoyiamba Bayi Sahiba 
V- Kamahshi Bayi Sahiba ( 0 ), already 
quoted. It is well to remember that, in 
that case, part of the money borrowed by 
the alienating widow was applied for pay- 
Government Revenue, and still no 
decree, oven for this amount, was given. 
The case, in Kailash Chandra Chucker- 
V. Kashi Chandra Chuckerbuity (9) 
^ a case of daughters, but as was observed 

jsTUsasjTrMad. 304“ 

<n)ri897) 24 Cat. 839. 
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iu Binnakkai v. h'afiins.o)!/ N'airJ:<ftf (iO) 
to bo next referred to, (he case is analo¬ 
gous to tliat i>f widows. N<ir does ( he fact 
that tlio Calcutta ca'<(' was under t iie 
Dayahhaga l aw mak('an\ rlilVeren(a\ a'^ 
observed in Atinutun v. Cmi'i' 

stifui (^dayati (1 1) by Oldtield. .1 , at ]). 1. 

It was there ohstawd : 

“that being so, tlie (‘state that d<‘volved 
on the (daughters of Kadhakrishriii, woulil 
not dotermino, until after the d(‘a!h of 
Ganeswari and until that event happens, 
t lie a rrangement come to, helweon t In^ 
dangiiters, whicli was assented to, hy all 
tho daughters, sliould, in our opinion, re¬ 
main in operat ion. This would not in an>' 
way interfei-e with the rights of tho rover- 
'iionary lieirs, for tho simple reason tliaf. 
those riglits do not come into existence. 

until after tlio deatli of Gaganeswari. 

•Vs wo have already indicated, its effect 
was to make tlio properties, alhdtcd to 
eacli daughter, remain her property, 
capable of being alienated hy her, and if 
not alienated, cajiable of passing on her 
death, to tin* heirs of her sejiarate pro¬ 
perty, as distinguislied from the property 
inherited liv her from her father.” 

In Raniakknl v. Ramasovii Naickan. 

(10), it was held that one of two widows 
can alienate any estate which came to lier 
as such for her life and can therefore 
enter into such a deed as will preclude 
her from recovering during her life pro- 
]ierty wliich she has alienated to the full 
extent of such alienation, iirovided il does 
not e.stcnd beyond her life-interest, fn 
Kanni Animal v Anininkannu Animal 
(1:^), it was held that, while one of two 
daughters cannot hy alienation, alter tho 
character of tho daughter’s estate, so far 
as concerns the right of survivorship or 
the rights of reversioners, she may alien¬ 
ate her interest in the property. The 
parties in that case were ably represented 
as two of the vakils for the apiiellant and 
two vakils for the respondent have since 
become Judges of this Court and a full 
report of tho argument is available and is 
instructive. It shows that there may be 
two kinds of iiarfcition between two 
widows, or other coheiresses: (l) so as 
to last during their joint lives only and if 
one dies, the other gets it by survivorship 
and (ii) so as to last until the death of alb 

(10) [18991 22 Mad. 622=-9 M. L. J. 101. 

(11) A. I. R. 1924 Mad. 75=45 M. L. J. 1=32 
M. L. T 323=(1923) M, W. N. 652. 

(12) tlOOO] 23 Mad. 504=10 M. L. J. 253. 
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one dies first the other does not get her 
jshare by snrvivorsliip and the share will 
jcootinue to be enjoyed by the alienee, if 
alienated, or will go to the heirs of her 
jStridhanam property, if unalienated. In 
either case, the partition is an arrange¬ 
ment for their own convenience and can¬ 
not affect reversioners. 

In Chen^appa v. Buradaganta (13) and 
Ammani Animal v. Penasami Udayan 
(11). (in which one of us, Venkatasubba 
Rao, J., took jiart ) the remark in Bin' 
damma v. Venkataramapjia (4), quoted by 
me, that the arrangement may be such 
that, after partition by the cowidows, the 
death of one may let in the reversioner’s 
right, was disapproved, i. e., the rever¬ 
sioner’s interest does not begin, until all 
the widows die, (unless there is a sur¬ 
render by all). 

The decisions establish that : 

(l) The estate of cowidows or other 
•coheiresses in Hindu Law is a joint 
estate, but it is unlike other joint estates. 
It is indivisible: see Kathaperumal v. 
Venkabai (7). Strictly, it can never be 
divided so as to create separate estates 
such that each sharer is the owner of her 
share and at her death the reversioner’s 
estate falls in. Such a division is impos- 
'sible in law. 

I (2) Such partition as is permissible is 
imerely for the convenience of their enjoy¬ 
ment by the sharers and may be of two 
kinds: 

(i) so as to last during the lifetime of 
Iwth the widows ; 

(ii) so as to bind them until the death 
of all of them. In the latter case if one of 
the widows dies before the other without 
alienating the proxierty, it i)asses to the 
heirs of her private proi)erty and not to 
the other cowidow, or their reversioners, 
the dictum to the contrary in Bindamma 
V. Venkataramappa (4) not being good 
•law, Ammani y.Periasami Udayar{\l) 
Skxid Chengappa v. Bnradagunta (13). 

(3) By the very nature of the arrange¬ 
ment, there can be no survivorship, if the 
partition is of the second kind. But if it 
is of the first kind, it cannot affect the 
right of survivorship of the other. 

(4) One of the cowidows can alienate 
her share, which may be defined or un¬ 
defined according as there is a partition or 
not. If the alienor dies before the co¬ 
widow, the alienation ceases to be opera- 

ll3) £19203 43 Mad. 855=39 M. L. J. 56^12 L. 

W. 656=60 I. O. 135=28 M. L. T. 272. 
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tive, if there is no partition ; or if the} 
partition is of the first kind, the property] 
goes to the cowidow by survivorship. But 
if the partition is of the second kind, the 
property continues to be enjoyed by the 
alienee: [Bamakkal v. Bamasami Naicken 
(lO); Kanni Ammal v. Ammakannu Am- 
mal (12) : Ammani Ammal v. Periasami 
Udayan (^l);] until the other cowidow dies. 
The obiter dictum to the contrary in; 
Durga Dnt v. Gita (14) has not been 
followed here. 

(-') Except for the limited purjjoses 
mentioned above, i. e., during the life¬ 
time of the alienor in a partition of the 
first kind, or during the life-time of all 
the cowidows in a partition of the 
second kind, there can be no alienation by 
a widow of her interest : Gajapathi 
lamani v. Gajapathy Badhamani (6),j 
Sri Gajapathi Badhamani v. Ma- 
harani Sri Pusapatti Alakajeswari (2); 
and whether there is necessity or not, an 
alienation by one cowidow cannot bind 
the reversioner : Jijoyiamba Bayi Saiba 
V. Kamakshi Bayi Saiba (15): Kajlash 
Chandra Chukerbutty v. Kashi Chandra 
Chukerhutty (9); Bamakkal v. Bamasami 
Naicken (l3); Kanni Ammal v. Amma¬ 
kannu Ammal (12), and Durga Dat v, 
Gita (14). 

(6) If an alienation for necessity is tqf 
bind the reversioners, all the cowidows* 
must join in it. 

It follows that I cannot agree with the 
decision in A. S. No. 166 of 1922. In that 
case, the last male owner left a widow, 
Gangalakshmi, and two daughters Ratt- 
amma and Narasamma. Rattamma 

effected an alienation of the 

property, along with her sons. The suit 
was brought by four plaintiffs, Plaintiffs 1 
to 3 being parties to the alienation ; but 
the fourth plaintiff was not a party to it. 
Their Lordships found that there wan 
necessity and held that the alienation was 
binding on the reversioners. So far ae 
Plaintiffs 1 to 3 were concerned, the deci¬ 
sion might well have rested on the ground 
that they were parties to the alienation 
and could not question it ; {Fateh Singh 
V. Thakur Bukmini Bamanji Maharaj 
(16), and Basappa v. Fakirappaill). But 
- —' -- < 

(14) (1911; 33 All. 443=8 A. L. J. 220=9 I. O.: 

498. 

(16) 3 M. H. C. 424. 

(16) A. I. R. 1923 All. 387=45 All. 339=21 A. Li 

J. 235=4 L. R. A. Civ. 392 (F.B.). 

(17) A. I. R. 1922 Bom. 102=46 Bom. 292. 
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astothe4fch plaintiff, we are constrained 
t 0 differ from the judgment and to dissent 
&Com its reasoning. The decisioHS in Sri 
Qaiapathi Radhatnani v. Maliarani Sri 
Pusapj^thi Alakejcswari (‘2) ; Ramakkal v. 
Kamasami Naicken (10) ; Durga Dat v. 
Qiia (14) were referred to and then it was 
observed: 

*' the facts in this case are different 
from those in the cases quoted. Ganga“ 
lakshmi gave away or surrendered her life* 
interest in some i)roperty, in favour of 
Battamma, and it is stated that by another 
deed she surrendered her right to some 
other property in favour of Narasamma. 
After that, both Narasamma and Rat* 
tamma began to deal with their proi^erties 
as their own.*’ 

We are not able to see how the surren" 
der of the mother, in favour of her daugh¬ 
ters and the conduct of the daughters can 
have any effect on the rights of the 
reversioners. It was conceded in the 
judgment that the alienation cannot affect 
tl%e rights of Narasamma by survivorship ; 
but it was observed, that this has nothing 
to do with the reversioners, who do not 
claim through Narasamma. Here again I 
am compelled to dissent with all deference. 
When the surviving cowidow gets the 
property by survivorship, after the death 
of the alienating widow, she represents 
the estate, and the reversioner, though he 
cannot be said to claim through her so as 
to be bound by her acts, still claims 
through her in respect of matters where 
she represents the estate. But apart from 
this the cases cited by me also show that 
a single widow has no power of alienation, 
eioept for her own convenience, i. e., so as 
not to affect the other widows (except in 
the partition of the second kind) or the 
reversioners. It seems to me that the 
learned Judges who decided A. S. 166 
of 1922 did not give due weight, while 
raferring to Ramakkal v. Ramasami 
Ifaicken (10), to the qualification referred 
to at p. 624, i. e., the words “ provided it 
does not extend beyond her life interest,’* 
nor to the words * which will prejudice 
the right of survivorship of her cowidow, 
or the rights of the reversioners after the 
death of the survivor of the widows,” in 
Durga Dat v. Gita (14), which was actual¬ 
ly quoted by them. The cases in Gaja- 
paihi Nilamani v. Gajapaihi Radhamani 
(6), Jejoyi Bayi Sahiba v. Kamakshi Bayi 
Sakiba \15)t Kailash Chandra Chucker- 
bitUy Y» Kashi Chandra Chuckerbutty (9), 


and Kamil Amtnal v. Avnnakannu Avimaf 
(12), were not cited at all. All the autlio* j 
rities show that, strictly, there is m* 
separate estate of any kind in any one of 
the widows, a right of ])artition for the . 
convenient enjoyment being all that i.> 
permitted. This contention of the appoh 
lants must therefore be disallowed. 

The third point argued by tlie api>el 
lant is that he is entitled to the amount 
of Rs. 516, which was utilize<l tor dis¬ 
charging tlio husband's decree debt. Aj)art 
from the difficulty that the document.- 
(Exs, IV-a and V) show that the debt was 
discharged by the 1st defendant and n()t 
by the 2nd defendant, and assuming it U 
open to us to construe them, as if the pay 
ment to the creditor was made hy the 2nd 
defendant, we do not think he is entitled 
to any relief. The decree was not a 
mortgage decree. If the debt discharged 
was a charged debt, the plaintiff may b<- 
entitled to the relief he claims by subro¬ 
gation. But when there is no charge, and 
seeing that any right by contribution 
against the plaintiff’s half-share can 
operative during the lifetime of the Ist 
defendant and not after the death of the 
Ist defendant, so as to affect plaintiff « 
right by survivorship, there can be no 
subrogation : vide Sheldon on Subroga¬ 
tion, p. 4. S. 3). S. 69 of the Contract 
Act cannot help the 2nd defendant lor ho 
was not interested in the payment, hut lus 
vendor ; nor can S. 70, as he did uob ma. m 
the payment, for or on behalf of the jiiain- 

tiff This contention must also be nega*' 
tived. The plaintiff is entitled to mesne 
profits, in respect of 1 st defendants halt' 
share only from the death of the Ist- 
defendant. The decree requires no modi¬ 
fication, as no mesne profits have been 
awarded for the additional half-share. ' 
The fourth point, argued by the api>ol-' 
lant, is that the amendment of the plaint, 
so as to enable the plaintiff to claim the 
whole of the property, including the ist 
defendant’s share, ought not to be allowed. 
He relies on Lakshmi Animal Alo. 
meluAmmairn. If the decision is re¬ 
garded merely as one on the question ef 
discretion on the particular facts of the 
case and the stage at which the amend¬ 
ment was asked, we have nothing to say 
against it. But if it meant to lay down 
that a cause of action, that arose after the 
filing of the «nit, ought never to be taken 

liftl A 1 R 1924 Mard 309=45 M. L. J. 811- 
‘ ' la M L w. 874=(1923) M. W. N.839. 
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aotioe of. wo are constrained to dissent 
Ifrom it. That events that happened, even 
after the tiling of the suit—including 
tliose that add to the title of the plaintiff. 
■^ niay he taken notice of has heen establi" 
shed hy several casce.s (vide Bavi liata^ 
Saha Bishun Chand {\9), Mohant Sahv 
Rai C\aran v. Bisxra Nath (20): Sri Rajah- 
Setri/ckarli(- Ranichaxidra Raju v. Mahay 
jaa of Jet/pore (21) reversed by Privy 
Council on another point. Sxchburai/a 
Chcttn V. Nachiar Ammal (22), Dnrao- 
■ycawi PiUai v. Chinna Goxxxidan 
(23), Thimma-i/i/a v. Siddappa (24). 
t^peciaily in partition suits, it will 
he very inconvenient, if the general prin¬ 
ciple of conhning the suit to the cause of 
action, in the plaint, i.s rigidly adhered to. 
as can be seen from a simple case, where 
A filed a suit against his two brothers for 
partition and seeks to recover a third 
share, and during the pendency, one of the 
brothers dies, to say that the plaintiff 
cannot he awarded iialf. instead of a 
third, and that the decree should he limi¬ 
ted to a one-third, lie being comi>elled to 
iflle another suit for one-sixth is to be 
’technical with a vengeance ; (vide Jenkins, 
C. J.’s judgment in RuMotnji v. Shetix 
Purshotamdas {2b). No doubt, the discre¬ 
tion ought not to be exercised, when there 
is a change of jurisdiction, when there is 
a great delay in uiaking the application, 
a-ud may not bo exorcised if a fresh 
enquiry, on other facts is necessary. But 
when these features do not exist, in our 
opinion the amendment ought, as a general 
rule, to be allowed, to avoid multiplicity 
of proceedings. In all such cases, the only 
question of consequence is one of Court 
fees-a matter with which the parties are 
not concerned and the opposite party is 
not deprived of any defence, which is 
obviously tipen to him : (see also Pendeh’ 
kallti Thimmayya v. Pendekkallu Sidd¬ 
appa (24). This contention must be dis¬ 
allowed. The appeal fails on the merits. 
The Defendants to 4 say that they are 
not in possession of properties, other than 
those alienated to them and in respect of 


(19) 

( 20 ) 
( 21 ) 


190'i) 11 O. W. N. '<32=6 0. L. J. 74. 


iyi4J 20 C. L. J. 107=26 I. C, 410. 

1916] 1 M. W. N. 354 = 34 1 C. 411=19 

ir. L. T. 300. 

(22) [1918] 7 L. W. 403=44 I. C. 663=(1918) 

M. \V. N. 199. 

.(28) [1918] 7 "li. W. 335 = 22 H. L. T. 538=34 
M. Ij. J. 258=43 I. C. 560=(1918) M. \\. N, 
89. 

(24) A. I. R. 1925 Mad. 63. ^ ^ 

(25) [1901] 25 Bom. 606=3 Bom. L. R. 227. 


which a full decree ivS not passed against 
them. 

In the lower'Court, the deci'ee in resr 
pcct of all the properties was passed 
against all the defendants, including De¬ 
fendants 2 to 4. , he plaintiff is entitled 

to be put in possession of all the pro¬ 
perties, ’but tliG decree, in respect of the 
properties, other than those alienated to 
Defendants 2 to 4, should not have been 
passed against the Defendants 2, 3 and 4. 
For this reason the parties will hear their 
own costs in Second Appeal* 

Appeal diamifiaed. 
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Vknkatasubba Rao and jVIadhavan 

Naiu, J.l. 


V uppul ary So m aa n d a ra m 
tiff—Appellant. 


Plain- 


V. 


% 

Bh imisetti Kondayya — Defendant—^ 
Respondent. 

Letters Patent Appeal No. 63 of 1924, 
Decided on 12th March 1920, against the 
judgment of Krishnan, J., D/- 18th Feb¬ 
ruary 1924, in Second Appeal No. 693 of 

I9zl. 

^ ^ C!vU P. C., O. 21, It. 92— Judgment-debtor 
being aware of ereentimi pi-oceedlngs, not objec¬ 
ting to Court sale—Sale confirnzed—NeiOtcr judg¬ 
ment-debtor nor hit Irantferee with notice can 
: vh^efiuenfly contend, that the property wat in-alien- 
nble-^tvll P. C . S. 11— Evidence Act, S 115— Ex- 
ecntioxi. 

Under O. 21, R. 92, Civil P. C.. where no applioa 
tion is made to set aside a sale or where saoh 
application is made and disallowed, the Court in 
bound to make an order confirming the sale and 
it thereupon becomes absolute. Under S. 65 
where property is sold in execution of a decree 
and the sale has become absolute, the property 
vests in the purchaser. If the judgment-debtor 
objects under S. 47 to the sale and his objection 
is overruled ho is bound by the decision of the 
executing Court. If being aware of the execution 
proceedings and having an opportunity to object, 
he foils to do so, he is likewise bound by the order 
confirming the sale, in other words, he is. in 
effect, in either case a party to the order by which 
the sale is confirmed equally with the auction 
purchaser and he cannot go behind it. 9 C. W, H. 
972 ; 26 Cal. 727 ; 34 Cal. 199 and 40 AU 680 
Foil. [P 14 o ij 

Plaintiff a-transferee from tho auction purcha¬ 
ser sued to redeem a mortgage held by tho dofon 
dant subject to which the property was sold at 
the auction. The defendant pleaded that the pro 
perty being an inam land was inalienable and 
therefore the sale conveyed no title to the auc¬ 
tion-purchaser and further, that subsequent to 
the auction sale the land was enfranchised by the 
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Qowrnme^iU in tht- «*( ilio jiuli^nu'ui-Jrhior 

ftbni whoDi he subsequeuUy puixliusod thr >aini'. 
The defemhu--1 us well as the judginenl'deht >r had 
uotioe of the execution proeet'dings. 

SeUi t thut the defetidunt must l>e considered lt» be 
bound by the order confirming the saliJ in favour 
of the auctiou purchaser and that it was not optMi 
to him to question the validity of the Court. 

Mfld : further that the question whether tlu' 
sale of an unenfranchised iniun is absolutely void 
did not strictly arise. fP 15 C 2 P ic C 1] 

C, Hama liao for Api)ollant. 

K. V enkatarama Raju —for Kespou* 

Hent. 

Venkatasubba Rao, J.— Tliis is u 

Letters Patent appeal from the juclg uent 

of Krishnan, .1. T sliall briotly state tlu; 

facts before Uiscussiug the qxiestiuu of law 

that arises. Poruuial was the owner of 

the property and he mortgaged it to the 

defendant. It was then an unonfranchi- 

sed inaim In execution of a inoiuw dec* 

% 

ree obtained against Porumal the property 
was subsequently sold in Court auction. 
Rven then it was an unenfranchised iiiam. 
The plaintiff’s vendor became tlu; purelm- 
ser at the Court sale. 

This suit has been instituted to redeem 
the mortgage in favour of the defendant. 
The defence is that the sale con\eys to 
the plaintiff no title, tlu; property having 
been inalienable. The defendant has liad 
to concede that on this hypothesis the 
mortgage in his favour is also invalid. He, 
■however, relies ujx)i) a sale made to him 
of the property by Peruinal subsequent to 
the enfrancliisement of tJu; proi>erty. 

These facts cannot be disputed : (irst, 
the projwrty \Ya> inalienable on the 
date of the Court sale and consequently 
no valid title passed to the plaintitl ; 
seeoudly, by i*eason of t’ne. subse.iiuenl en¬ 
franchisement, Porumal ac(iuired a right 
which could bo transferred and the defen¬ 
dant, having then purcimsed the lu'opertv 
from the owner# acquired a good title. 
Krishnan, J., relying on these hicts liasdi<‘ 
misaetl tlie plaintiff’s suit- In my opinion, 
the question i.s not what are the true 
facts, but w'hat is the effect of the Court 
sale ; in othei words, can Perimial or the 
•defendant wdio claims Lhrougli liiin plead 
that the. proiierty was in fact inalienable 
*>n the dato-of tl»o Goui't sale ? If .Peru- 
•mal is precluded from pleading that the 
land was inalienable, the defendant wlio 
claims through liiin is Ofiually barred. 

..It wa^ not.dis])uted before Krishnan, J., 
that Perunial, the judgment'dobtor, was 


aware <.)f tlio execution proceedings that 
eulminatod in the sale and the argunuuit. 
apiMirently j)ioceeded on the looting that, 
ihougli lie had knowledge, he <lid not ub 
ject to tlio attachment and sale. Tlu^ 
plaintiff ’s learned vakil before us suggest 
ed that as a matter of fact Peruinal jnit 
in a petition objecting to tlu; sale and that, 
his objection wa^ overruled h> tlu;e\ecij 
ting Court wliich thereafter ord»‘red tho 
sale of the propei ty. The )>etition ol IVru 
mal and the order made thereon were not 
relied on in any of the lower Courts oi 
before Krislman, J. We did not lliink it 
necossaiA to decide; whetlier this addr 
tional evidence sliuuld he received or not., 
lor, in our oiiinion, it is immaterial whd 
ther an objection was jait forwartl whicli 
was overruled or whether the judgment: 
debtor having knowledge of the ])roceed 
ings refrained from objecting. I tiierefore 
proceed to deal with tlu; casi^ i)n the foot¬ 
ing tluvt Peruinal had notice of the pro¬ 
ceedings and had an opportunity to object 
to the attachment hut did not |)uf for 
ward any objection. 

The Court sale was lield on the assump 
tion that tlie property could he sold. Ls 
Peruinal or his representative, tlie defen 
dant, now to be permitted t<.) sliow that 
this assumption was wrong arul that in 
fact the property was inalienable ? In m>y 
opinion there ‘s a preponderance of aiitlu> 
rity in favour of tlu; position that ho 
ought not to he so permitted. 

The tirst case i sliall refer to is Shaikh 
MnnilUth v. Sheikh rinyatlah (1). in e>;e 
cution of a decren; against the defendant., 
his proi>erty was si>ld and a stranger be 
came tlie purchaser. The latter trans 
h'rreil fiis rigid to tlu; jilaintiff and ho 
hrouglit the suit for possession. 'L’he 
defendant raised tlu; ohjection IhaL the 
holding was n(.>n'Lransferable i)\ cusio' t 
and the sale was therefore had. Mitra. 3. 
lieid that the defendanl could luive object¬ 
ed to the attaciunent under S. 244 an<l l)o 
not having done .so was ])recluded froii: 
resisting tlu; purchaser after continual iori 
of the sale. 'L'he learned Judge obseries 

.\s btjtween the purcha-^er and lumsedt 
l.tlie defendant) tlie title to the propt'ity 
ve.sted in tlie luncliaser on tlu; contiruia - 
tion of sale.” Mitra, J., lays emphasis o/^ 
this aspect, namely, whether the judgment- 
debtor had knowledge of the execution 
proceedings that culininated in the sale 
ff he h ad, he w-ould he concluded by the 

til f IW4-65T6 C. NV. N. ‘> 72 . 
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order confirming the sale. If he did not 
have knowledge, it would be open to him 
to object to the sale in subsequent pro¬ 
ceedings. Mitra, J., refers to Bhiram Ali 
Shaik Shikdar Gopi Kanth Sliaha (2), 
where what was apparently a contrary 
view was taken, namely, that the defen¬ 
dant could resist a purchaser although he 
had not objected to the attachment under 
S. 244. The case was distinguished on 
the ground that no question was raised in 
it as to the effect of the knowledge on the 
part of the defendant of the execution 
proceedings leading to the sale. In Dnrga 
Charan Mandal v. Kali Prasanna Sarkar 
(3), referred to with approval by Mitra, J.‘ 
the learned Judges were of opinion that 
' knowledge on the part of the debtor was 
decisive of the question. To quote their 
words : “ If this question (whether the 

judgment-debtors were aware of the pro¬ 
ceedings or not) be answered in the affir¬ 
mative, then we are clearly of opinion 
that it is not open to them now to ques¬ 
tion the propriety of the sale that has al¬ 
ready taken place.” The view of Mitra, J., 
was affirmed in Letters Patent Appeal by 
■ Maclean, C. J., and Pargiter. J., who ex¬ 
pressly followed Dnrga Charan Mandal 
V. Kali Prasanna Sarkar (3). 

This point was again considered in 
Dwarkanaih Pal v. Tarini Sankar Play 
f4). The facts were similar to those in 
Sheikh Muridlah v. Sheik Burullah (1) 
and the learned Judges accepting the law 
AS laid down by Mitra. J., express the 
view that Bhiratn Ali Shaik Shikdai v. 
Gopi Kanth Shaha (2) had been suffi¬ 
ciently dealt with by that leai-ned Judge 


(5) is 

point. 

those 

BnruU 


in his judgment. 

Lala Bam v. Thakiir Prasad 
Also a direct authority on the 
The facts are again similar to 
in Sheikh Miiriillah v. Sheikh 
dah (1) and the same view of the 
law was again taken. The principle is 
sta^.ed thus : "As between him (the judg¬ 
ment-debtor) and the auction purchaser 
the sale has become conclusive and the 
auction purchaser has acquired a vested 
interest in the property sold.” Here again 
the learned Judges advert to the fact that 
the judgment-debtor was aware of the 
execution proc eedings and did not object. 

* — 1 - • TIT Oltn 


r 18971 24 CaK 355 =1 C. W. N. 396. 

1899] 26 Cal. 727=3 C. W. N. 686 . 

1907] 34 Cal. 199=5 C.L.J. 294 = 11 C.W.N. 

(5) [1918] 40 AIL 680=47 I. C. 947=16 A. Iv. J. 
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<3) 
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The principle underlying these foui’ 
cases, namely, Durga Charan Mandal v. 
Kali Prasanna Sarkar (3), Sheik Murullah 
v. Sheikh Burullah (l), Dwarkanaih Pal 
V. Tarini Sankar Bay (4) and Lala Bam 
V. Thakur Prasad (o), I may state thus : 
Under O. 21, B. 92, Civil Procedure Code, 
where no application is made to set aside 
a sale or where such application is made 
and disallowed, the Court is bound to 
make an order confirming the sale and it 
thereupon becomes absolute. Under S, 65 
where property is sold in execution of a 
decree and the sale has become absolute,' 
the property vests in the purchaser. If 
the judgment-debtor objects under S. 47 
to the sale and his objection is overruled 
he is bound by the decision of the execu¬ 
ting Court. If being aware of the execu-j 
tion proceedings and having an opportuni¬ 
ty to object, he fails to do so, he is likewise 
bound by the order confirming the sale, in 
other words, he is, in effect, in either case 
a party to the order by which the sale is 
confirmed equally with the auction pur¬ 
chaser and he cannot get behind it. 

In my opinion, this is the right principle 
and I am prepared to follow the four oases 
mentioned above. 

I have dealt with cases from which a 
definite principle is deducible. There are 
some other rulings which also negative the 
right of the judgment-debtor but which 
state the principle differently. Before 
discussing these cases, I may refer to 
Pandurang Balaji v. Krishnaji Govind 

(6) , which is identical with the four oases 
cited above excepting that it makes no 
reference to the knowledge or want of 
knowledge on the part of the judgment- 
debtor although it decided that he was 
barred from contending in the suit that 
the sale was bad. 

In Gokulsing Bhikaram v. Kisen Singh 

(7) the plaintiff was the purchaser at the 
Court-sale and the defendants were the 
judgment-debtors in the previous suit. 
They had not objected in the execution 
proceedings to the attachment and sale. 
Could they now object ? It was held, 
they could not. The reason is given thus:— 

“Though an auction-purchaser at a 
Court-sale in execution of a decree is not 
a party to the suit in which the decree 
was passed and though he is not.a represen¬ 
tative of either the decree-holder or tbe 

( 6 ) [1903] 28 Bom. 125=6 Bom. L. R. 799 

(7) [1910] 34 Bom, 546=7 I. C. 457=13 'Bom 

Ij. R. 539. 
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judgment"debfcor for the purpose of S. 244, 
yet if the question raised by the judgment- 
debtor as to the legality of the Court-sale 
is virtually one between the parties to tlio 
suit, and if in the decision and result of 
that question the auction-purchaser is in¬ 
terested, the judgment-debtor ought not to 
he allowed to attack the sale in a suit.” 

: The learned Judges seem to think that 
the result of setting aside the sale would 
affect a party to the previous suit and the 
question was thus one virtually between 
the parties to that suit and ought to be 
decided under S. 244. (See p. 552 last 
sentence). 

In Nadamani Narayana Aiyangar v. 
Vterahhadra Pillai (8) the plaintiff 
was the judgment-debtor in the 
previous suit. He sued to get the sale 
held in execution of the decree against 
him, annulled. Wallis, J., as he then was, 
observes that the plaintiff is barred from 
bringing the suit not by reason of S. -44 
I)ut by reason of general grounds of policy 
which underlie that section. Krishna* 
Hwami Aiyar, J. states the principle in a 
different way, for, according to him, the 
only mode in which the sale can be impea¬ 
ched is by an application to the executing 
Court to set aside the sale. In his opi¬ 
nion, unless a sale is set aside in the pro¬ 
ceedings between the parties, the suit 
against the purchaser is not maintain¬ 
able. With great respect, I am unable to 
understand the groxind of the decision of 
Krishnaswami Aiyar, J. 

It is, however, unnecessary to pursue 
this point further, as, in my opinion, as 
I have stated, the right principle is that 
which underlies the decision in Sheikh 
Murullah v. Sheikh Burullah (l) and the 
other three cases which I have mentioned 
above. 

In Venkataramanachariar v. Meenakshi’ 
fiundaram Aiyar (9) a Bench of this Court 
approve of Bhiram Ali Shaik Shikdar v. 
Oopi Kanth Shah a (2). But I am not 
prepared to say that the learned Judges 
have taken a different view from that 
taken in the later Calcutta cases to which 
I have referred. In my opinion, it must 
be taken that Bhiram Ali Shaik Shikdar 
V. Gopi Kanth Shah a (2) was understood 
by this Bench in the way it was by Mitra, 
^’i ii\ Sheikli Muricllah v. Sheikh Biirul~ 
lah (1). 

Ts) [1910] 84 Mad. 417=(1910) M. W. N. 662=9 
M.L.T. 152x=8 I. C. 429 =21 UAjJ. 928. 

(9) (1909] 19 M.L.J. 1=11.C. 193=4 M.L.T, 286. 


It was strenuously contended by t]>e 
learned vakil for the res|K)ndent tba^ 
whereas the judgment-debtor as a plaintiff 
cannot impeach tl^o sale, ho may a-? a 
defendant resist the suit. Tliis distinc¬ 
tion is artificial and I can find tio justifica¬ 
tion for it. The case that was most relied 
on for this proposition viz, Bhiram Ah 
Shaik Shikdar y. (inpi Kanth Shah a (2) 
cannot any longer bo regarded an authority 
in support of it. It is true tliafc Miller, J.. 
in Thathu Naick v. Kondu Reddi (lO) ac¬ 
cepts this proposition, but on the htets of 
the case his observations seem to bo obiter; 
for, Sankaran Nair, J., the third Judge to 
whom the case was referred, on a differ¬ 
ence of opinion between Miller and Abdur 
Rahim, JJ., points out at p. :^52 that tlie 
judgment-debtors w’ere not aware before 
the confirmation of the sale of the facts 
which were sought to be relied on to in¬ 
validate the sale. Thert' is nothing in 
this case to suggest that the j)riuciplo on 
which Sheikh Murullah v. Sheikh B xr/fl- 
lah (l) rests is not sound. 

It was next contended that the sale of 
an unenfranchised inam is absolutely 
void and the plaintiff’s suit should on that 
ground be dismissed. 1 cannot follow this 
contention. As I have said, we are nob 
here concerned with the true facts of the 
case but only with the result of certain 
proceedings. Is the defendant to be per¬ 
mitted to plead that the land was inalien¬ 
able at the time of the Court-sale ? The 
effect of the order confirming tlie sale is 
that the land can be alienated. The 
order is conclu'.ive, and it must he deemed 
that there is an adjudication that the pro¬ 
perty can be sold. In this view, it is 
unnecessary to consider of Viziana- 

(jram v. Danjivada Chelliah (ll), 
ma v. Radhahhayi (12), Nnrahari Saha v. 
Siva Korithan Naidu (;3) and other cases 
cited on this point. 

The appeal must, tlierefore he, allowed. 

According to our judgment the ^daintiff 
has become the owner of the i)ropcrty and 
this assumes that the defendant is not. 
The District Munsif though imrporting 
to decide Issue I has reall y decided 

(10) [1908] 32 Mad. 242 ^11. C. 221=5 M. L. T 

248. 

‘ID [1904] 28 Mad. H4-=14 .'f. L. J. 468.; 

• (12) fl917j 41 Ma(l. 418-=2‘i M.L.T. 532=34 M. 

• uj, 17='1918) M.W.N. 23=43 I. C. 935=7 

L. W. 234 (F. B.). 

(13) riOlS] 24 M-T J. 462=19 I. C. 681=(19l3) 

M. W.N. 415. : o 
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Issxie tl. We have now reversed 
his decision mi that Issue. Issues I, III 
and lY remain to he decided. The decision 
on the first issue is reversed and the suit 
is remanded to the District Mnnsif’s 
Court for disposal in regard to the other 
issues. The defendant will pay the co.sts 
incurred by the plaintilT in the first 
Court, the lower aiipellate Court and in 
this Court.. 

There will be refuud of Court-fee on 
the memorandum of appeal in this Court 
and in the lower appellate Court. 

Madhavan Nair, J. —I have had the 
advantage of reading the judgment of my 
learned brother with which 1 agree. 
The facts of tlie case have been clearly 
stated in that judgment and they need 
not be re-stated here. The plaintiff is a 
transferee from the auction purcliaser and 
his suit is to redeem a mortgage held by 
the defendant and subject to which the 
property was sold at the auction. The 
defendant pleads that the property being 
an inarn land is inalienable and therefore 
the sale conveyed no title to the auction- 
purchaser and further, that subsequent to 
the auction sale, the land was enfran¬ 
chised by the Government in the name 
of the judgment-debtor Perumal, and fcliat 
ire is now holding it as the jmrehaser 
from the said Perumal. The question 
for decision arising in these circumstances 
is whether it is now open to the defen¬ 
dant to put forward the^^e pleas by way 
of resistance to the plaintiff's suit for re¬ 
demption, It may be stated at the very 
outset that arguments have proceeded on 
the assumiilion tliat for the purposes of 
this case the defendant may b© taken to 
represfoil herumal, the judgment-debtor, 
and that be claims through him. It has 
also been assumed throughout the argu¬ 
ments that Perumal was aware of the 
execution proceedings and did not object 
to the same. It has also not been dis¬ 
puted that the defendant himself during 
tiie course of the execution proceedings 
put forward his mortgage interest and 
that the profterty was ordered to he sold 
subject to such interest. 

The auction sale was held on the as¬ 
sumption that the property sold was 
alienable. Is it now open to Perumal t)r 
the defendant to plead that the property 
is inalienable 7 In my opinion the deci¬ 
sion in Lain Rarn v. Thaliur Prasad (5), 
Dnwkanatk Pal v. Tarini Sankar Raj/ (4) 
and Panduraufi Ralaji v. Krishnajl 


Govijid (6) conclusively show that it is 

not open to him to raise these contentions 

now. In LaJa Ram Thakur Prasad (5) 

a house was sold by auction in execution 

of a decree obtained against the defendant 

in the case and was purchased bv the 

i>laintiff. When he failed to get actual 

possession, he instituted a suit for its 

recovery, hut his claim was contended on 

the ground that tlie Itonso was not liable 

# 

to sale in view of the provisions of S. 60 
(c) of the Code of Civil Procedure. TIte 

a 

learned Judges held in the case that 
after tliat sale and contirination of saU-. 


it was n(;t not open to the defendant tc 
tliis >tage to (juestion the validity of the 
sale and the title which the plaintiff had 
acquired under it.” In the course -4 
their judgment, the learned Jiidg^s 
observe as follows — 

Under O. 21, R. 92, after a sale lias 
taken place, and has been confirmed, the 
auction-purchaser acquires a title to thy 
projierty. In the present instance 
objection to the sale was raised before if; 
took place, or at any time. It is not 
suggested in the pleadings that tly. 
defendaiit'judgment-debtor was not aware 
of the execution proceedings. As hotween 
him and tlie auction-jmrehaser the salq 
has become conclusive and tlie auction 
purchaser has aciiuired a vested interest 
in the projierty sold.In the pre¬ 

sent case no (d)jection having been taken, 
and the sale having become conclusive as 
hetwecii the ])arties, it is not open, in our 
ojiinion, to the defendant, after the lajise 
of so many years from tho date of tly; 
sale, to contend that the sale ought never 
to have taken place and couv<»yod no title 
to the imrcliaser. 


This view is su})|H)rted h\ the. dticisiuri 
in !>irarkanath Pal v. I'ariai Sankffr 
Ran (4). Jn overruling the contention 


similar to tho one raised in tho present 
case tlie learned .fudges in that case reh^r 
with approval to the opinion of Mr,. 
Justice T^fitra in Shrik yiariillah v. 
Rurullah (!) to the effect that after a 
judgment-debtor, with a full knowledge 
of the execution proceedings and full op* 
portunitN’ of raising an objection to thy 


effect tlmt tlie holding was an occui>aiic> 
liolding and iion-transferablo, had faile<i 
to raise that objection at the time of thp 


sale, it was not competent to him to resist 
the purchaser after the confirmation of 
the sale and that as between the pur¬ 
chaser and the judgment-debtor the title 
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to the property vested in the purchaser 
on the confirmation of the sale. ” The 
apparently contrary opinion expressed in 
Bkiram Ali Skaik Shikdar v. Gopi Ka7ith 
Shah a (2) in favour of the view' that the 
defendant could resist the auction pur¬ 
chaser’s suit though he did not object to 
the attachment and sale had been 
sufficiently explained in the case in 
Sfieik Mioullah v. Sheik BiiniJlah (l) 
which has been referred to in Dwarka- 
nath Pal v. Tarijii Shajikar Bay (4). 
The decision in Bhirayit Ali Shaik Shik¬ 
dar V. Gopi Kapth Shah a (2) has no 
doubt been mentioned with approval in 
two Madras cases, viz., Venkataramaii- 
achariar v. Meenaksh isiuidararn Aiyar 
(9) and Thathii Naik v. Kondic Reddi (10), 
but as has been clearly pointed out in 
my learned brother’s judgment there is 
nothing in these cases to suggest that the 
principle on which Sheik Murullah v. 
Sheik Barullah (1) rests is not sound. ” 
The decision in Pandiirang Balaji v. 
Krishna)i Govind (6) also supports the 
view put forward on behalf of the appel¬ 
lant. Applying the principle laid down 
in these cases, it follow’s that the defen¬ 
dant must be considered to be bound by 
the order confirming tlie sale in favour 
of the auction-purchaser and that it is 
not open to him to question the validity 
of the Court-sale in the pi'esent case. 

The above conclusion is supported also 
by the decision in Gokiilsiiiyh Bhikaram 
V. Kisen Singh (7) and Nadaviuni 
Narayana Aiyangar v. Virahhadra Pillai 
(8) which state that principle in a slightly 
different way. In Gokulsingh Bhikarayn 
V. Kisen Singh (7) it was held that the 
judgment-debtors who had not objected 
in the course of execution to attach¬ 
ment and sale of the suit properties 
could not afterwards question the vali¬ 
dity of the sale in a suit instituted by 
the auction-purchaser. The learned 
Judges observe thus : 

Though an auction-purchaser at a 
Court-sale in execution of a decree is not 
a party to the suit in which the decree 
was passed, and though lie is not a repre¬ 
sentative of either the decree-holder or 
the judgment-debtor for the purjioses of 
244, yet if the question raised by the 
judgment-debtor, ai to the legality of the 
Court-sale is virtually one between the 
parties to the suit, and if in the decision 
and result of that question the auction- 
purchaser is interested, the judgment- 
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debtor ought not to be allowed to attsick 
the sale in a suit.” 

In 2^adafnu)ii Narayana Aiyangar v. 
Veerabhadra Pillai (8) the plaintiff (wlio 
represented the judginent-dehtor in the 
prior suit) sued to sot aside the sale ol 
a teinj)le office w'lhch wa-? made in exe¬ 
cution i)rocecdings in favour of the 
defendant auction-]nn*chasor. It was held 
by ^Yallis, J., that ho w’as ))i'ecluded 
from bringing the suit by reason of ” the 
general intention of legislature ” as mani¬ 
fested in S. 214. Tlie sanio conclusion 
w-as arrived at by Krishnaswaiui Aiyar. 
J., w'ho states the princii)lo thus ; ” Tlu^ 

auction-purchaser derives his rights from 
the sale which the party to the execution 
proceeding should not be i)ermitted to 
impeacli, except by application to the 
executing Court. ” It seems to me that 
in all the above decisions which wo have 
examined the learned Judges give effect 
to the broad princii)lo tliat the proj>er 
place to raise objections to attachment 
and sale is the executing Court and tliat 
the judgment-debtor wdio lias bad notice 
of the execution jiroceedings must be 
deemed to be bound by tlie order jiassedj 
in such proceedings cenfirining the sale 
in favour of the auction-purchaser. As 
already pointed out it follows, therefore, 
that the defendant is now precluded from 
raising his present contentions. 

In the view it is not open to the 
defendant to plead that the suit land is 
inalienable inaunuch he is bound by 
the order confirming the sale which 
amounts to an adjudication that the land 
can be sold, the question wliether the 
sale of an unenfranchised inam is abso¬ 
lutely void does not strictly arise in 
this case and the decision cited in 
support of that contention, viz., Raja of 
Vizianagram v. Dantivada Chelliah UlX 
Sannamma v. Radhahayi (I2), and Naza- 
bari Sahn v. Siva Koritkan Naida (13) 
need not, therefore, be considered. 

In the result, I agree that the decision 
of Krishnan, J., should be set adde and 
the case should be remanded to the 
low'er Court for disposal as })ointed out 
by my learned brother. The defendants 
wmII pay the costs of the plaintiff up 
to date. 

Case 1 emanded. 
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Jackson, J. 

Veerasicami Mudali —Plaintiff — Peti¬ 
tioner. 

V. 

P. R. Venkatacliala Mudali and others 
—Respondents. 

Civil Revision Petition No. 923 of 1923, 
Decided on 18th August 1925, for revision 
of the decree of the Dist. Munsif, Poona- 
niallee, in Original Suit No. 475 of 
1922. 

^ (a) Civil P. C.. S. 115 —Bemcdjj by tcay of 

suit open—Ilevislon doe^s not lie. 

Where a remedy by way of suit is available the 
HijjU Court will not ordinarily interfere by waj' of 
revision. [(1914) M. ll'. N. 95 i?r/.l But if the re¬ 
medy is clear aird is sure to result iu applicant’s 
success the parties will not necessarily be driven 
to another suit. 32 Mad. 334, IF.B.) F611.[P 18 C ll 

★ (6) Sp. Bel. Act, S. 9— Land let out to ten¬ 

ant—Landlord cannot sue a trespasser for humc’ 
diafe possession. 

When a landlord creates a tenancy uuder him 
which entitles the tenant to the exclusive use of 
the property the landlord car not have any right 
to actual po:vsession so long as the tenant is enti¬ 
tled to possession, and therefore the landlord can¬ 
not maintain a suit under S. 9 .against a trespasser 
for immediate posse.^ion. 18 All. 440 (F. B.) ; 21 
Mad. 288 and 44 Mad. 937, Foil. [P 18 C 2] 

K. Rajah Aiyar and N. Panchapakesa 
Aiyai —for Petitioner. 

B. Somayya —for Respondents. 

Judgment. — Plaintiffs in two con¬ 
nected suits, Nos. 475 and 476 of 1922, 
District Munsif’s Court, Poonainallee, 
brought under S. 9 of the Specific Relief 
Apt, were unsuited on the ground that on 
the, date of tlie suits the plaint lands, 
although trespassed upon by defendants, 
were leased to others and therefoi’e only 
their lessees and not plaintiff's themselves 
were entitled to sue. This petition is 
brought in order to revise the decision. 

f Plaintiff’s have their remedy by way 
of suit and in such circumstances this 
Court will not ordinarily interfere by way 
of revision ; Devata Sri Ramamurii v. 
Venkata Sitaramachandra Row (1). 

, But if the remedy is clear, the par¬ 
ties will not necessarily be driven to an- 
lother suit: Sree Krishna Doss v. Chandook 
'Chand (2). Therefore the question for 
determination in this case resolves itself 
into whether there is clear authority sup- 

(1) [19143 M.W.n795=22 I.C. 279. 

(2) [1909] 32 Mad. 334=5 M.L.T. 125=19 M. 
L.J. 307 (F.B.). 
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porting or controverting the decision 6{ 
the District Munsif. 

There has been sharp divergence of 
judicial opinion upon tliis point as W 3 ,s 
clearly revealed when it 6ame before a 
Full Bench of the Allahabad High Coui;t’ 
Blennerhassett, J., could see no reason 
whv a landlord wlio has put a tenant in 
possession should not himself sue to ejept 
a tresiiasser. Edge, C. eT., affirmed, as iire- 
vailing all the world over, that when b. 
man creates a tenancy under him which 
entitles the tenant to tlie exclusive use 9 f 
the property, the man creating the tenancy 
cannot have any right to actual possession 
so long as the tenant is entitled to posses¬ 
sion. It was accordingly held with tli'e 
concurrence of four other Judges that in 
these circumstances plaintiff’s might be en¬ 
titled to a declaratory decree that the 
trespasser could not interfere witli his 
right to receive rent and a decree to be 
put into possession of the rents ; but so 
long as he did not himself posses.s tlie 
right to enjoy physical i)ossession l)v; could 
not eject tlie trespasser : Situ Ram V, 
Ram Lai (3). j 

Two years later the question caine 
before a Bencli of this Court which as-^ 
sumed it to be an elementary rule that a. 
plaintiff who seeks possession must shoWj 
that at the date of the suit he was enti¬ 
tled to such relief : Ramanadan Chetti v’. 
Pulikutti Servni (4). ^ 

So far the law on the matter was 
clear. The next Madras ruling, Jayanatha^ 
charry v. Rama Rayer (5), liardly aff’ected 
the previous decision ; for it was held that 
the landlord must be entitled to posses¬ 
sion at the time of suit, and he was so ed- 
titled in that case because the lease had 
terminated immediately aftei- tlie dispos¬ 
session of the tenant by a third person 
and the tenant was no longer interested 
in the matter. But unfortunately tlie 
head-note to this ruling is drafted as if 
affirming tliat a landlord can always bring 
a suit for possession when his tenant has 
been disiiossessed by a third part^*. For 
this unqualified statement there might 
seem at first to be hotter authority in 
Ranyasawmi Aiyangar v. Kiishna Goun- 
dan (6), when Sankaran Nair, J., sitting 
alone does appear to allow a landlord to sue 
f or physical possession of property’ oi 

(3) 1896118 A11.440=(1896) A.W.N. 162 (F.B.). 

14) , 1898] 21 Mad. 288=8 M.L.J. 121. • 

(5) 1905] 28 Mad. 288. 

(6) 1910] M.W.N. 838=8 I.C. 844=9 M.L.T. 

205. 
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which his tenant had been dispossessed. 
But though that is the effect of the 
judgment the reasoning jn-oceeds on the 
assumption that it is only a question of 
receiving rent, a matter about which, as 
Sir John Edge showed in Sita Bam v. 
Ram Lai (3), there is no difficulty. An 
earlier Madras case is cited: Innasi Pillai 
V. Sivag 7 iana Desikar (7), which also is 
entirely confined to the question of rent; 
and before concluding Sankaran Kair, J. 
makes it clear that he is not differing 
from Bamanadhan Chetti v. PulikiUti 
Servai (4). It is not an easy judgment to 
understand,but it is no authority for hold¬ 
ing that the landlord can sue in these 
cases. 

In Krishnan Nambitdri v. Secretary of 
State (8), Wallis, J., and Abdur Rahim, J., 
reaffirmed Bamayiadhau C^ietti v. PuH~ 
kiitti Se 7 'vai (4), and its statement of the 
elementary rule. Thus it may be said 
that at this date there was no real differ¬ 
ence of opinion, and the ruling of the 
Allahabad Full Bench prevailed. 

In A^nhalavana Chetty v. Singaravelu 
Odayar (9), a plaintiff who had long been 
out of ijossession seems to have suggested 
that if his tenant had been in possession 
(which was not the fact) there would be no 
bar of limitation. His plea was rejected 
on the facts, but his hypothesis was fully 
discussed by Sundara Aiyar, J., who has 
assembled the various rulings on the point. 
His Lordsliip says that it is held that the 
landlord, where his tenant is ousted by a 
trespasser, may sue under S. 9 of the Speci¬ 
fic Relief Act in Ramanwami Aiyangar v. 
Krishna Goandan Jagannatha Oiarry 
V. Rama Bayer (o), and Innasi Pillai v. 
Sivagnana Desikar (7), But as shown 
above none of these cases is real authority 
for that broad proposition. He acknow 
ledges that Bamanadhan Chetti v. Puli’ 
hUti Servai (4), and Krish^iayi Naonhudri 
V. Secretary of State (8), are against him, 
but on the whole is inclined to hold that 
the landlord has a cause of action : see 
page 155. This opinion, it may be noted, 
is obiter and is not very strongly ex- 
))r6ssed. 

In 1914 it was held, Somiammal v. 
Vellaya SethurayaJi (lO),that if a landlord 
had given a lease to a tenant the landlord 

(7) 118961 6 M. L. J. 95. 

(8) 11909) 19 M. L. J. 847=4 I. C. 30=5 M. L. T. 
218 

(9) [1912) M. W. N. 669=15 I. C. 146. 

(10) [1916) 29 M. L. J. 283=(L915) M.W.N. 12= 
16 M. L. T. 582=26 I. C. 347 = 1 E.W. 1047. 


might eject a tresi)asser in order to imt his 
tenant into possession. The tenant in that 
case “ had not been put in possession at 
all, but was anxious to obtain j)ossossion.” 
Sucli a case seems to ])roceed on the 
assumption that the landlord has a riglit 
to immediate possession in order to fulfil 
his contract ; and tlie elementary rule in 
Bamanadan Chetti v. Pulikutti Servai (4), 
would not then be infringed. Jt is not as 
though only the tenant liad the riylit of 
immediate ix)ssossion. 

In Tiruvengada Konan v. Venkalachala 
Konayi (ll), it was ruled that tliough a 
landlord is not entitled to immediate or 
khas possession, he may obtain a decree 
for the possession of the reversion and for 
formal possession. This ruling practically 
follows Sita Bam v. Bam Lai (3), It also 
questions whether the obiter dictum in 
Amhalavana Chetty v. Singaravclu Oda yar 
(9), is not too broadly stated. 

In 1916 the question came l)eforo Old¬ 
field, J. and Phillips, J. : Kathiri Kutti 
Musaliar v. Chekkuiti Mnsaliar 
They held that a landlord could .sue to 
enable himself to fulfil his contract to give 
or restore possession to his tenant. Of 
course if the ruling stopi)ed at tlio words 
“to give” it would merely re-affirm Somi¬ 
ammal \\V ellaya Seth urayau (10), hut the 
addition of the words ‘ to restore” oi)ons 
up the whole question, and in effect this 
is a ruling contrary to Bamanadan Chetti' 
v. Pulikutti Servai (l). Oldfield, J., begins 
by remarking that the exposition of the 
law in Amhalavana Chetty v. Singaravelu 
Odayar (9), is consistent with the decisions 
in Narayanasivami Naidu Garu v. Yerra- 
milli BamakrisJniayya (13), and Somi- 
a^iimal v. Vellaya Sethurayan (lO). Tiie 
former merely states what is more 
elaborately developed in the latter 
ruling that a landlord can su^ in order to 
fulfil his contract to i>ut Ids 'lessee in po.s- 
session. Of course the broader i)roposi- 
tion in Amhalavana Chetty v. Singaravelu 
Odayar (9X that he can sue whenever his 
tenant is dispossessed is not inconsistent 
with these rulings. Then Oldfield, J., finds 
that these rulings admit exceptions to the 
general rule, though it seems that they 
establish only one exception, if it can 

(11) [1916] 39 Mad. 1042=32 I. C. 198=30 
M. L. J. 258. 

(12) [1917] 5 L. \V. 330=39 I. C. 425=(1917) 
M. \V. N. 339. 

(13) [1910] 33 ^lad. 499=(1910) M.W.N. 221=5 
I. C. 479=7 M. L. T. 119. 
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indeed be called an exception. This rule 
IS that on the date of the suit the landlord 
must show that he has a right to be in 
|x>ssession. If he has never put his tenant 
in possession and has to get possession in 
order to do so, he has a right to be in 
jiossession and his suit is not in contraven¬ 
tion of the rule. But when it is also claimed 
that after a landlord has put his tenant 
into ixjssession and that tenant has been 
di8|)Ossessed, the landlord may sue to 
restore his possession, it is not to set up 
an exception to the rule, it is to negative 
the rule altogether. Oldfield. J., proceeds 
that he cannot follow Krishna Nambudri 
V. The Secretary of State (8), in so far as it 
rules that a landlord cannot give or 
restore. Krishna Nambudri v. The Secrc~ 
iary of State (8), is noc concerned with tlie 
question whether he can give ; but it 
certainly rules that he cannot restore and 
in declining to follow this ruling, Old¬ 
field, J., is maintaining the opposite and 
overriding Ramanadhan Cketti v. Puli^ 
kiitti Servai (4). No doubt his Lordship 
Meeks to distinguish this ruling by finding 
on the facts that the trespasser colluded 
with the tenant and is therefore (see con¬ 
curring judgment of Phillips, J.,) only the 
licensee of tlie tenant against whom the 
landlord can have no cause of action dur¬ 
ing the continuance of the lease. But in 
Ramanadhan Chetti v. Pulikutti Servai 
(4), althougli it was alleged in the plaint 
that the tenant and trespasser had collud¬ 
ed, there is no finding to that effect nor 
any mention of collusion in the body of 
the judgment. When their Lordships lay 
<lown the elementary rule they ai*e not 
considering collusion. Kathirikutti Musa- 
liar V. Chekiitti Musaliar (1‘2) must be 
taken as contrary to Ramanadhan Chetti 
V. Pulikutti Servai (l). In fact Phillips, 

J., practically,states as much in his con¬ 
cluding sentence. 

The whole question was then review- 
<3d by Wallis, O. J., in Mohideen Ravu- 
ther V. Jayarama Aiyar (14). The prin¬ 
ciple underlying the rule is fully explain¬ 
ed and the three ruling cases Ramana^ 
dhan Chetti v. Pulikutti Servai (4). 
Krishna Nambudri v. The Secretary of 
State (8). and Sita Ram v. Ram Lai (3) 
approved. The acceptance of the obiter 
dictum in Amhalavana Chetti v. Sinyara- 
velu Odayar (9), as authority is deprecated 

14) [1921] 44 Mad. 937=13 L. W. 281=(192l) 

M. W. N. 43=29 M. L. T. 78=62 I. O. 284 = 

40 M. L. J. 38. 
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with an expression of regret that Sita Ram 
V. Ram Ral (3) was not brought to the 
notice of the learned Judge. The learnefl 
C. Jeven goes so far as to find that the 
landlord cannot sue in order to fulfil his 
contract at page 940, differing from the 
view already expressed by Sadasiva Aiyar, 
J., in Somiammal v. Vellaya Sethurayan 
(lO), which view Sadasiva Aiyar, J., 
re-affirms in .a dissenting judgment in this 
case. 

In Udaykumar Das v. Katyani Deli 
(15), it is held that the view of Sundara 
Aiyar, J., in Ambalavana Chetty v. 
Singaravelu Odayar (9), cannot be justified 
on i)rinciple and is opposed to what is 
regarded by Lord Alverstone, C. J., as 
well established doctrine. 

I think it clear from the above exami¬ 
nation of the ‘authorities that the view 
of the learned District Munsif is well sup¬ 
ported, and there is no justification for 
revision. I consider that the question is 
concluded by Sita Ram v. Ram Lai (3), 
and Ramanadhan Chetti v. Pulikutti 
Servai (4). and Mohideen Ravuther v. 
Jayarama Aiyar (14). The petition is 
dismissed with costs. 

Petition dismissed. 

(15) A. I. R. 1922 Cal. 87=49 Cal. 948=35 C. 

L. J. 292. 
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Phillips, J. 

on difference between 

Devadoss and Wallace, JJ. 

(Naivah) Shu^a-nPmullc Rahadui —Ap¬ 
pellant. 

V. 

Umir~ul-umra Bahadur and others — 
Respondents. 

Appeal No. 413 of 1923, Decided on 29th 
April 1925, against the order of the Dist. 
J., Kurnooi, D/- 20th August 1923, in 
E. P. No. 12 of 1922. 

if (a) Law Reports Act 118 of 1875)— Act does 
not apply to P. C. Rulings which are, therefor, 
bindUuj on Indian Courts though not appearing 
in Qovt. Reports (Devadoss, J.) 

The Indian Law Reports Act has no application 
to a decision of the Privy Council, and therefore 
the Courts are at liberty to refer to an unauthori¬ 
zed report of the decision of the Privy Council 
and, if they are satisfied that It is a correct 
report, they are bound to follow it. fP 23 C L2j 

★ ★(&) Civil P. C., S. 48--Dccr<»e directing reewery 
of money from A on failure to recover from b— 
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Kxi«cution against A is bartrA after 12 years from 
date of decree, (Phillips aud Dovivdoss JJ.; 
Wallace, J, contra)—40 Mad. 989 (F. iJ.) considered 
as overruled O* 22 C. U*. N. 145 (P, G.). 

PhtUips, J. agreeing \Yith Devadoss, J. —Where 
decree directs that money is recoverable from 
party only on failure to recover from another 
party, the execution of the decree becomes barred 
:>gainst the former after 12 years from the date 
of the decree. J. confra.) 48 J. A. 17 

(P. C.) Dlst. ; 22 C. W. N. 145 (P. C.) FoU.\ 40 l/od. 
989 (F. B.) considered as overruled by 22 C. ir. A’. 
145 (P. C.j [!*• 22. C. 1] 

Wallace, J. —In a case like this the decree" 
holder’s remedy against the former party acorue-J 
not on the date of the decree but on the date o* 
the failure of the other party to satisfy the decree* 
which date must be fixed by an order of Court, 
and limitation begins to run in respect of that 
remedy from the date of that order. Such order 
would have the effect of a fresh decree directing 
the payment of money by the second party to be 
made from the date of its order, and S. 48 would 
apply to it as such ; that is, 12 years’ limitation 
for the relief against the second party will run 
from the date of such an order. (P. 26. C. 1] 

L. S. Viraraghava Aiijai —for Appel¬ 
lant. 

N. Swaminatha Aiyar for K. V . Krish- 
naswami Aiyar —for Respondents. 

Devadoss, J. —The -main question 
argued in this appeal is whether the 
eKeention of the decree in plaintiffs’ favour 
is barred by reason of S. 48 of the Code 
of Civil Procedure. The District Judge 
has held that the execution application is 
not barred by limitation and the 1st res- 
iwndent in the lower Court has preferred 
this appeal. The decree in O. S. No. 17 
of 1901 was passed by the District Court 
of Kurnool on 30th March 1901. It was 
confirmed by the High Court on 17th 
January 1907. The defendants in that 
suit were the trustees of a religious and 
charitable institution. The defendants 
were removed from the office of trustees, 
and the 1st defendant was directed to pay 
the plaintiff’s costs and in case the 
plaintiff was unable to obtain the costs 
from the 1st defendant, he was to recover 
them from the income of the trust pro’ 
I>erty. Attempts were made by the plain¬ 
tiff to recover the costs from the 1st 
defendant, and he recovered only a por- 
tion» and a considerable amount now 
remains to be recovered. The plaintiff’s 
legal representatives have now applied 
for execution against the income of the 
religious and charitable ’institution, 
namely, the Darga. The contention of Mr. 
Viraraghava Aiyar for the appellant is 
that the decree being more than twelve 
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years old is incapable of execution by 
reason of S. 48 of the Code of Civil Pn> 
cedure. S. 48, Cl. (1) is in these terms : 

Where an ai)plication to excufco a decree, 
not being a decree granting an injunction 
has been made, no order for tlic execution 
of the same decree shall he made upoti 
any fresh application presented after tlie 
ey i)iratiou of 12 years from (a) the date of 
the decree sought to bo executed ; or (I)) 
where the decree or any subsequent ordcu 
directs any payment of money (u- the 
delivery of any property to be made at a 
certain date oi at recurring periods, the 
date of the default in making thei)ay- 
ment or delivery in respect of which tlu^ 
appellant seeks to execute the decree. 

The decree in this case being a decree 
for money, and there being no time fixed 
after which the plaintiff was to proceed 
against the Darga i)roperty, it is urged, 
the application after twelve years from 
the date of the decree is barred under S. 
48. The District Judge, following Aiya- 
samier v. Venkatachala Mudali (l) anil 
Narayana Aiyar v. Singaravelu Vannia7i. 
(2),held,that the remedy against the income 
of the Darga was available to the plaintiff 
only after he exhausted his remedie.H 
against the 1st defendant, and therefore 
the plaintiff had 12 years’ time from lOlfi 
when he failed to get the amount front 
the 1st defendant. 

Under the Civil Procedure Code of 
1882, S. 230, “ a decree for i)ayment of 

money became barred after 12 ^ear.H 
from (a) the date of the decree sought to 
be enforced or of the decree on appeal 
affirming the same ; or (b) where the 
decree or any subsequent order directs 
any payment of money or the delivery of 
any property to be made at a certain date 
—the date of the default in making the 
payment or delivering the pro^ierty in 
respect of which the applicant seeks to 
enforce the decree. ’’ Under the old Civil 
Procedure Code attempts were made to 
get over the 12 years’ period by showing 
that the decree was not a decree merely 
for money. In Vaidhinadasamy Aiyar 
v. So'niasundaraTn Pillai (3) it was held 
that “ a decree directing the -sale of mort- 
gaged properties in default of payment o f 

(1) [1916] 40 Mad. 989=31 M. L. J. 513=20 
M. U T. 391=(1916) 2 M. W. N.296=37 I. G. 
741=4 R W. 607 (P. B.). 

(2) 119171 33 M. L J. 543=(1917) M. W.N. 845 - 
42 I. C. 282=6 L. W. 675. 

(3) [19053 28 Mad. 473=15 M. L. J. 126 (F. B.). 
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money is a decree for money, whether 
there is a direction to pay personally or 
not and whether the 'remedy against the 
property is exhausted or not, such decrees 
will be money decrees under Ss. 230, 258 
and 295 of the Civil Procedure Code al~ 
though they will not be so under Ss. 220 
and 222 of the Code. ” Under the present 
Code there is no distinction made between 
a decree for money and any other decree. 
S. 48 is clear in its terms, and no distinc¬ 
tion, therefore, - could be made between a 
decree for money and any other decree, 
"the section provides for decrees whereby 
money is made payable on or after a 
certain date or money is payable by in¬ 
stalments and for cases of z’ecurring 

as in the case of decrees for main¬ 
tenance, etc. The question, ^therefore, 
Is whether a decree which does not come 
within one of the exceptions to the 12 
years’ rule in S. 48 can be executed after 
the expiry of 12 years from the date on 
which it was passed or afiEii-med by the ap- 
l>ellate Court. The argument advanced 
for the respondent, and which has found 
favour witli the lower Court, is that the 
decree against tlie income of the Dai'ga 
was unexecutable till the remedy against 
the 1st defendant was exhausted. The 
terms of the decx*ee are against such a 
construction. All that the decree says is 
“ in ease of failure to recover the costs 
from the 1st defendant, the same shall be 
recovered from the income of the trust 
property." Can it be said in this case 
that the plaintiff has 12 years from the 
date of the decree for pursuing his remedv 
against the 1st defendant, and, on failure 
to realize the amount from him, he could 
proceed against the income of the Darga 
for another 12 years ? Where the decree 
I does not specifically mention the peidod 
lafter which the decree becomes executable 
against a iiarticular individual or institu¬ 
tion, the decree is deemed executable from 
the date on which it is passed: supposing a 
|decree directs the principal debtor to pay 
the decree amount and that on the failure 
of the idaintiff to recover it from the 
principal debtor, he should be entitled 
^o proceed against the surety, it cannot 
be said that the creditor has 12 years' limi¬ 
tation against the jirincipal debtor and 
another 12 years against the surety. 
The decision in Aiyasamier v. Venkata-' 
chala Mudali (1), which was followed in 

Narayana Aiyar v. Singaravelu'Vannian 

(2), no doubt supports the contention of 

j 


the plaintiff to some extent. In Aiyasa¬ 
mier V. VenkatacKala Mudali (l) a Full 
Bench held that where a mortgage 
decree provides for recovery of any 
balance from the other properties of the 
mortgagor in case the sale-proceeds of the 
mortgaged properties are found insufficient 
to satisfy the entire decree amount, the 
decree-holder has, under S. 48 of the 
Civil P. C., twelve years for the recovery 
of such balance reckoned from the time 
when it is ascertained to be due. Abdur 

Rahim, Officiating Chief Justice, observed 
at page 997 : 

When the reliefs given in respect of 
those x’ights are distinct and enforceable 
at different periods of time, then, for 
purposes of execution, there is, in fact, 
more than one decree, though embodied 
in one document. In such cases it is 
only reasonable to hold that the date of 
the decree, sought to be executed within 
the meaning of S. 48, Cl. (a) of the Code 
of Civil Procedure, may not be what 
it bears on its face. It is the date when 
the particular adjudication sought to 
be enforced becomes ripe for execution 
according to the terms of the decree.” 

This observation is as regards a mort¬ 
gage decree whereby the other properties 
of the mortgagor could be proceeded 
against only after exhausting the remedy 
against the mortgaged properties. In the 
present case who is to determine whether 
all the remedies against the 1st defendant 
have been exhausted ? The decree simply 
sa> s that in case of failure to recover 
the costs from the 1st defendant, the 
same be recovered from the income of the 
trust property. It is not a condition 
precedent in this decree that all the 
remedies against the 1st defendant should 
be exhausted before the Income of the 
property could be proceeded against. 
This case on the facts is distinguishable 
from the decision in Aiyasamier v, Ven^ 
katachala Mudali (l). But the authority 
of the Full Bench decision in. Aiyasamier 
v. VenkatacKala Mudali (l) has been 
considerabb^ shaken by the decision of 
the Privy Council in Loan Com¬ 

pany v. Jnanendra Nath Bose (4). There 
the same point as was under considera- 

v. VenkatacKala 
Mud^i (1) was the subject of decision. 
The Calcutta High Court disallowed the 
contention that the decree should be read 
as d irecting the payment of money at a 
. (4) [1917] 22 C. 145=46 L C. 436 (P. C,;. 
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<iertain date, that is, after the mortgaged 
properties had been sold. The learned 
Judges observed : 

The terms of S. 48 seem to us to be 
perfectly clear, and according to that 
section time runs from the date of the 
decree. The date of the decree is fixed 
by O. 20, R. 6, and we cannot understand 
how there can be any other date of the 
decree from which limitation should run. 
It has been suggested that this case may 
be regarded as one in which the decree 
directed the payment of money to be 
made at a certain date, namely, after the 
mortgaged property had been sold. It 
appears to us that a direction of such a 
kind would, certainly, not he a direction 
to pay money at a certain date. The date 
would not be certain.” 

On appeal to the Privy Council, the 
judgment of the Calcutta High Court was 
affirmed. In the course of the argument 
the learned counsel for the appellant 
urged the ver^- same argument that was 
put forward in Aiyasaviier v. Venkata’ 
chala Mudali (l). He submitted it was 
not an effective decree as it could not be 
enforced until all the mortgaged properties 
had been sold, and time therefore 
did not begin to run against the apiiellant 
from the date of the decree. The law 
required that two decrees ought to be 
made: “The appellants are entitled to 
12 years from each decree, that is, from 
the decree for sale as well as'the decree 
under S. 90.” Lord Dunedin, in deliver¬ 
ing the judgment of their Lordships, 
simply stated : “ Their Lordships did not 
see any reason to differ from the judg¬ 
ment of the High Court in this case.” 
It is suggested for the respondents that 
this decision has not been reported in the 
Indian Law Reports and therefore it is 
not binding on us. The Indian Law 
^ports Act (Act XVIII of 1875), S. 3, is 
in these terms: 

No Court shall be bound to hear cited, 
or shall receive or treat as an authority 
binding on it, the report of any case 
.decided by any of the said High Courts 
on or after the said day, other than a 
report published under the authority of 
the Governor-General in Council.” 

’ * i * 

.. This Act has no application to a deci¬ 
sion of the Privy Council, and, therefore, 
we are at liberty to refer to an unautho- 
nsed report of the decision of the 
^rivy Council and, if we are satisfied 
that it Is a correct report, we 

' *^ • .j •. , » . • 1 


are bound to follow it. Tlio point 
was specifically raised before tlio Privy 
Council, and their Lordships overruled' 
the contention of the appellant. This 
decision of tlio Privy Council was followed 
in Baianash i Koer v. Bhahade.b Chatterjee 
(5). In Rameshwar Sinyh v. Iloineskwnr 
SuKjh (6) there was no executable decree 
against Ekradeshvar on the date it was 
passed. As observed by their Lordships: 

‘The decree against Ekradeshvar could 
not have been executed without a further 
application. This application could nou 
have been made till Ekradoslivar liad 
come into possession of the property ol 
Janeshvar, and by Art. 181, in the sche¬ 
dule to the Limitation Act, the period of 
limitation for making an application is 
three years from the time when the right 
to apply accrues.” 

In the present case no fresli decree need 
be passed against the Darga as the deci*ee 
of 1904 enables the plaintiff to proceed 
against its income on liis failure to 
recover the decree amount from tho Ist 
defendant. 

It is contended by Mr. K. V. Krisiina- 
sw’aini Aiyar for the respondents that 
there was no executable decree against the 
income of the Darga till the remedy 
against tho 1st defendant was exliausted. 
He contends that the Privy Council case, 
even if it be an authority, cannot apply 
to the present case, as the mortgagor was 
only one person against whom the decree 
w^as passed, though the mortgaged pro¬ 
perty was to be proceeded against in the 
first instance and afterwards his other 
properties were to be proceeded against. I 
do not think tho Privy Council decision 
can he explained away on this basis. 
Whether the decree is against one person 
or more than one person, unless a time is 
fixed for proceeding against any particular 
person, limitation under S. 48 would begin 
to run from the date of the decree and not 
from any other date. 

It is also contended that time should be 
calculated onlv from the date of the 
decree which is sought to be executed, 
namely, the decree against the Darga; 
in other words that the decree con¬ 
sists of two decrees, one against the 
1st defendant and the other against 
the Darga. Whether the remedy is against 
one or more persons is immaterial so long 

(5) [1921] 34 C, L. J. 167=66 I. C. 768. 

(6) C19201 48 I. A. 17=40 M. L. J. 1=19 A- L. J. 

26=59 I. C. 636=1 P. L. T. 731 (P. C.)' ^ 
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as no time is fixed for the execution of the 
decree against the particular individual. 
The mere fact that, in the first instance, 
the 1st defendant should be proceeded 
against and on failure to recover the 
amount from him the income of the Dai’ga 
property should he proceeded against is not 
tantamount to fixing a particular date, 
after which alone the decree against the 
Darga could be executed. If such a con¬ 
tention is tenable the question would 
arise : W^hen was the failure to recover 
the costs from the 1st defendant ? and 
what amounts to a failure to recover costs 
from the 1st defendant? I do not think 
Isucli a contention is tenable in the absence 
of a specific date in the decree after which 
alone it is to be executed against the par¬ 
ticular individual or institution. 

In Gopaldas v. Tribhovyan (7) it was 
held that the application for execution of 
a mortgage decree more than twelve years 
after the passing of the decree absolute 
was barred by S. 48 of the Civil Procedure 
Code. In that case the main argument 
was that the decree was under the Code of 
1882 and that S. 48 did not apxdy to a 
decree passed under the old Code. A 
Bench consisting of the learned Chief 
Justice and Fawcett, J., held that that con¬ 
tention was untenable. Macleod, C. J., 
observed at page 376 :— 

It would have been better if the 
attention of holders of mortgage decrees 
had been drawn to the alteration made 
by S. 48 of the Code of 1908, so that they 
might have been able to realize that no 
fresh application for execution could be 
entertained after the expiry of twelve 
years from the date of their decrees.” 

In that case the defendants’ counsel did 
not raise the contention that the mort¬ 
gagee decree-holder had 12 years’ limita¬ 
tion from the time the mortgaged property 
was sold for proceeding against the other 
properties of the mortgagor. 

The case in Aiyasamier y.Venkatachala 
Mudali (l) was decided in August, 1916 
and the decision of the Privy Counsel in 
Khulna Loan Company v. Jnanendra 
l:iat]\ Bose (4) was on 21st June 1917. 
The decision of the Madras High Court 
does not seem to have been brought to 
the notice of their Lordships ; but that is 
no ground for holding that the decision in 
Aiyasamier v. Venkatachala Mudali (l) is 
a proper enunciation of the law on the 

<7) 1X920] 46 Bom. 865=59 I. G. 790=22 Bom 
Ju R. 1420. 


subject. I therefore hold that the plain¬ 
tiffs' application for execution is barretl 
under S. 48 of the Civil Procedure Code. 

The next contention on behalf of the 
respondents is that the order was made on 
3rd March 1916, for payment of the 
amount due in three instalments, and the 
application therefore is in time. Under 
O. 20, R. 11, the application is to be made 
to the Court which j)assed the 
decree within six months and the order 
could be made only witli the con¬ 
sent of the decree-holder. But the ap¬ 
plication to i)ay in instalments was made 
long after tiie passing of the decree ; and 
from the order of the District Judge it 
does not appear that the plaintiffs con¬ 
sented to receive the amount in throe 
instalments. It is not necessary to consi¬ 
der this in detail. 

Wallace, J. —I regret that in this case 
I have not been able to agree with my 
learned brother. 

It is clear that a narrow interpretation 
of the strict terms of S. 48, Civil P. C.. 
places great difficulties in the application 
of the section to i)articular cases. If the 
decree is not executable except on tho 
happening of certain contingency and that 
contingency does not hapi^en until after 
twelve years, is the decree a waste pai)er ? 
Or to take an illustration given by 
Sadasiva Aiyar, J., in Aiyasamier v. 
Veiikatach ala Mudali (l) when a compro¬ 
mise decree is iJassed making a certain 
sum payable to a minor girl ori her mar¬ 
riage and she does not marry until after 
12 years from the date of decree, is the 
decree a waste paper ? In the case of such 
decrees, it is clear that the deci*ee itself 
imi)lies that there shall be a subsequent 
order or direction by the Court that the 
time for executing the decree has arrived 
and that from that date the decree is 
executable and time will begin to run. 
Such an order need not perhaps be explicit 
although it will be better if it were so ; 
but it certainly is implicit. The Court, in 
deciding whether such a decree was time- 
barred, would enquire first, whether 12 
^ ears had run from the date when the 
decree became executable ; that is, it would 
decide as on what date the decree became 
executable and then begin to cempuCe the 
12 years from that date. This, is on the 
well-known principle that a decree which 
cannot bo executed cannot be time-barred. 
The Courts would stultify themselves if 
they administered justice on the theory 
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that a party will be barred from a relief 
l)eoause he did not seek it during a period 
when it was not open to him to seek it. 

In order to reconcile this principle witli 
the strict wording of S. 48, Civil P. C,, 
some learned Judges have at times held 
that the phrase “ sought to be executed” in 
01. i (a) indicates that the date has to be 
ascertained with reference to the time 
when the deci*ee becomes capable of execu* 
tion. Other learned Judges have held 
that the word * certain ” in Cl. 1 (d) means 
” that which may be rendered certain.” 
I would suggest that the difficulty may be 
resolved by giving a liberal interpretation 
to the Words “ or any subseqaient order” 
in Cl. 1 (b). Clearly such subsequent 
order must be one contemplated by the 
decree. But if the decree requires such 
subsequent order to be made before the 
date on which the money is to be paid or 
the property is to be delivered becomes 
certain, and if that date is not certain 
without such order, then limitation will 
begin to run from the date of such order. 
The order becomes in a sense a decree 
within a decree. It would be passed 
naturally by the Court which pass¬ 
ed the decree acting as such and 
not by the Court executing the 
decree *.see J'wm«?an Pasi v, Makabir Dhar 
Dube (8). Such an order, as instanced in 
that case, would be an order under O. 20, 
R. 11, Civil P. C. But I can see no 
reason why the phrase should be confined 
to such orders. In the case of a decree, on 
the face of it not immediately executable, 
there ought to be a subsequent order 
declaring it to be now executable. 

If the decree directs payment on a 
certain contingency happening, there ought 
to be a subsequent order declaring that 
that contingency has happened. If the 
decree is not executable against a certain 
person until and unless a certain contin¬ 
gency hapi>ens, there ought to be a subse¬ 
quent order declaring that that contingen¬ 
cy has happened and fixing the date of its 
occurrence. Such subsequent order will 
direct the payment of money or delivery 
of property to be made at a certain date 
and 01. 1 (b) will then apply in terms. 

The decree now before us declared that 
the trust was only liable if and when the 
Ist defendant failed to satisfy the decree 
personally and to the extent to which he 
so failed. This implies that, before the 

(8) [1918] 40 All. 198=44 I. C. 24=16 A. L. J. 
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trust can ho made liahlo, tliore must bo a 
further order of tlio Court, implicit if no( 
explicit, that tbo 1st ilofondant has failed 
by some particular tlato to satisfy tbo 
decree, and laying down to what extent lu' 
has failed. Only tlion lias the right to 
execute the decree against the trust 
accrued, and only then, on the general 
principle laid down above, dot's t he decrijo 
become executable against the trust and 
limitation begins to run against the deieree- 
liolder in respect of tliat reliel. 'I'liis 
])rinciplo is clearly not affected by the tact 
that the decree was immediately exeeuta 
ble in some other torin or against some 
other i)erson. When the decree-holdci 
has been prevented by the decree itselt 
from seeking bis remedy in tlic forin lu 
which, or against the ])erson against 
whom, be now wishes to seek it, then 
the decree itself implies that there nni.st 
be a subsequent ordei- removing this bai 
to execution in the desired lorni, before 
the decree-holder can liave tlie right to 
execute it in that form or against that 
person. The decree-h{)lder, when ho 
comes to execute against the trust, is in 
substance, although jierhaps not in form, 
asking for an order that his remedy 
against the trust has opened, and it is the 
duty of the Court to consider whether it 
has so Oldened, that is, whether there is 
a failure of the first jiarty to satisfy the 
decree, before it allows the decree-holder 
to pursue liis remedy against the trust. 

It is clear also, 1 hold, that in the 
case of a decree like the one now before 
us, it must he the Court and no .me 
else who is to be the judge wlien the 
second remedy provided for in the decree 
has opened, that is, in this case, when 
the failure of the first party to satisfy tlio 
decree occurred. It cannot he the decree- 
holder because it would be always open 
to the second party against whom execu¬ 
tion was sought to contend that the 
decree-holder had not exhausted his 
remedies against the Xiarty or 

that the princiiial i)arty was colluding 
with the decree-holder against him and 
therefore it was imx)Ossible to say that 
there had been as yet any failure to 
satisfy the decree, and an executing 
Court would certainly not i>ermit the 
decree-holder to execute against the 
second party until he has satisfied the 
Court that the i)rincix)al imrty has failed 
to satisfy the decree, and that there i» 
no further reasonable hope of his being 
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able to satisfy it. Therefore it must be 
left to the Court to decide between these 
icontlicting views. That is only to say 
'that the subsequent order of the Court 
Iwhich the decree imidies must be a 
judicial order. The Court will further 
enquire whether the decree'holder has 
been diligent in coming forward to enforce 
his remedy against the second party ; 
diligent both in enforcing his remedy 
against the first party and diligent in 
coming foi'ward to obtain an order, 
implicit or explicit, that his remedy 
against the second party has now opened. 
■Unless the decree-holder at once dili¬ 
gently executes his decree against the 
principal party, his remedy against the 
second will not accrue, and the ordinary 
i 2 years’ rule will aiiply. But if, owing 
to cii'cumstances not under his control, 
some obstruction to execution which 
he has to surmount, he is unable, say 
for some years, to pursue to the end 
his remedy against the principal i^arty, 
so that his diligence and bona fide pursuit 
of his remedy against the principal 
party occupies, say, 12 years from the 
date of the decree, then, unless the view I 
indicate prevails, he is deprived of the 
very remedy against the second party 
which he obtained by his decree. 

I would hold, therefore, that in a case 
■like the present the decree-holder’s 
'remedy against the second pax*ty accrued 
inot on the date of the decree, but on 
(the date of the failure of the first party 
to satisfy the decree, which date must 
ibe fixed by an order of Court, and that 
limitation begins to run in respect of 
that remedy from the date of that order. 
Such order w’-ould, in my view, have the 
’^ffect of a fresh decree directing the pay¬ 
ment of money by the second party to 
be made from the date of its order, and 
S. 48 would apply to it as such ; that is, 
q2 years’ limitation for the relief against 
!the second party will run from the date 

ipf such an order. , 

An analogous case would be that oi a 
mortgage decree which provides for re 
covery of any balance from the other pro¬ 
perty of the mortgagor in case the sale 
.pi-oceeds of the mortgaged property are 
insufficient to satisfy the entire decree 
.amount. In such a case a Full Bench 
\ot this Court has held that when the 
Reliefs given in respect of rights under 
a decree are distinct and enforceable at 
‘^fliff.erent periods of time, then for pur¬ 


poses of execution there is in fact more 
than one decree although embodied in one 
document, and that the decree-holder 
has, under S. 48, 12 years from the time 
when such balance is ascertained to be 
due, thus implying a subsequent order of 
the Court declaring on what date that 
sum w-as ascertained to be due. It must 
be admitted that the authority of this 
decision has been shaken by a later Privy 
Council case reixirted in Khulna Loan 
Company v. Juanendva Nath Bose (4), a 
case reported with disconcerting brevity: 
but it would appear that the Subordinate 
Judge in that case dated the 12 years 
from an order under S. 90 of the Trans¬ 
fer of Property Act. This was an apiieal 
from the Calcutta High Court w'hich had 
followed the view that if the decree 
originally provided for realization of the 
balance from the other property of the 
judgment-debtor, an order under S. 90 
of the Transfer of Property Act was not 
necessary [ See Tarini Sahoi v. IIuv 
ruck Narain (9) ] and in any case was 
an order in execution and not an order 
in the suit. It may be that the High 
Court in that case held that the terminus 
a quo of S. 48 could not be an order in 
executiony and therefore, held the appli¬ 
cation for execution barred, and 
that their Lordships of tlie Privy 
Council who give no reasons for 
their judgment followed that line of 
reasoning. I do not think that reiiort is 
full enough for us to conclude that that 
ruling has reversed the principle of onr 
Full Bench I’uling. It may be noted that 
another Privy Council ruling in Ram- 
eshwar Singh v. Homeshwar Si7igh (6) 
holds with reference to an interpretation 
of Art. 182 of the Limitation Act that in 
the case of a decree not executable ex¬ 
cept on the happening of a particular con¬ 
tingency, time will not begin to run until 
that contingency occurs. If the ruling 
in Khulna Loan Company v. Jnanendra 
Nath Bose (4) really means that in all 
cases of decrees, whether immediately exe¬ 
cutable or not, the decree is to run from 
its date, that will conflict with the prin¬ 
ciple of this ruling, since in that case the 
decree may become time-barred before, it 
ever becomes capable of being executed. 
The case in Narayan v. Timmayya (10) a 
case of a decree against a principal and ^ 
surety does not assist. The decision there 

\9) [1893] 21 C^. 26. 

(10) [1906J 31 Bom. 50=8 Bom. L. R. 807. ’ 
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turned on the question whether where the 
d^ree-holder might proceed either against 
the principal or against the surety, execu¬ 
tion proceedings against the former will 
avail to save the bar of time against the lat- 
tewNarhar Baghunath v.Krishnaji Govind 
(11) is somewhat analogous to the present- 
case as the i)ersonal remedy against judg¬ 
ment-debtor only came into force on the 
happening of a certain contingency and 
the Court held that limitation began to 
imn from the happening of that contin¬ 
gency. The decision in JMaharaja of Bena¬ 
res x.Lalji Shigh (12) does not seem to 
me to assist and 1 do not think it neces¬ 
sary to dwell on other cases cited before 

us. 

My general conclusion then is that what 
is essentially required before limitation 
begins to run in a case of this kind is an 
order of the Court stating that the decree- 
holder’s right to execute against the second 
party has either accrued from a fixed date 
from which time will begin to run against 
him in the matter of that supplemental 
[execution or that it has not accrued at all. 
In the present case there is no such order 
and I think it is essential that there should 
be such an order. The lower Court has 
not adopted the proper principle in decid¬ 
ing that the right accrued in 1915. It 
fixes that date merely because the decree- 
holder chose then to abandon his remedy 
against the 1st defendant, and to seek his 
remedy against the trust, that is, it has 
allowed the decree-holder himself to de¬ 
cide when his right to proceed against the 
trust began. I am clear that that is not 
the proper way in which the case should 
be decided. I would hold therefore that 
the lower Court’s order is not correct and 
that the case will have to go back to the 
lower Court being the Court which i)ass- 
ed the decree for a fresh decision on the 
principles laid down above (l) as to 
whether the idaiantiff’s right to execute 
the decree against the trust has accrued, 
(2) if so, on what date it accrued, and (3) 
whether calculating limitation from that 
date the decree is, or is not, time-barred, 
j. By Court. —In view of the difference 
of opinion for a disposal of the appeal, we 
think that the preliminary point should 
be referred to another Judge under S. 98, 
Givil Procedure Code. 

* (11) [1912] 36 Bom. 368*16 I. C. 822=14 Bom. 

. . L. 381. 

^ (12) [1912] 84 All. 636=16 L C. 190=10 A. L. 

J. 256. 


Whore a decree directs tluit money bo 
recoverable from a partN' onl\ on failuro 
to recover from another i)avty, does the 
execution of the decree become barred 
against the former after 12 years from tlio 
date of the decree 

Phillips, J.— The ciiu'stitm, Where 
a decree directs that money ht; 
recoverable from a party »)nly on failure 
to recover from another i)arty, dues the 
execution of the decree l)ceomo harrod 
against the former after 12 years troin the 
date of the decree ?" has been referred to 
me under S. 98 of the Code of Civil Pro¬ 
cedure owing to a diff erence of opinion be¬ 
tween two learned Judges of this Court. 
The material portion of tlie decree in this 
case is, 

that 1st defendant do pay to plaintift 
his costs of the suit, Rs. 1,1'.:9 ; that in 
case of failure to recover tliese costs froni 
1st defendant the same bo recovered from 
the income of tlie trust jiroperty. 

The question put in the above form has 
not been definitely answered in any re¬ 
ported decisions, but a very similar (lues- 
tion is the subject of conflict in decisions. 
That similar question is whether wiicn 
there is a decree directing sale of mortga¬ 
ged projjerty and, in default of the decrco 
amount being realized, directing payment 
by the mortgagor, the decree is capable oi 
execution more than 12 years after its 
date. It was lield by a Full Bench of 
this Court by a majority of the Judges tliat 
the 12 years for enforcing the personal 
remedy against the mortgagor will run 
from the date of the sale of the mortgaged 
px’opertv, Aiyasa^nier v. V enhaUichalo 
Mndali (l). Tlie same point was con¬ 
sidered by the Calcutta High Court and 
it was held that the 12 years run from 
the date of the decree, Jnanendreo NcUh 
Bose V. Khulna Loan Company (13)- 
The Calcutta case went up to tlie Privy 
Council on appeal and the decision of the 
High Court was affirmed, Khulna Loan 
Company^ Limited v. Jnanendra Nath 
Bose (4). In tlie present case the two 
referring Judges do not appear to agree as 
to whether the decision of the Privy 
Council has the effect -of overruling the 
Full Bench ruling of this Court, Deva- 
doss, J. holding that it does do so and 
Wallace, J., concluding that it does not 
do so. The reason given by Wallace, J. 
is that the report is not full enough to 
enable him to decide that the principle 

(13j[l91?] IS C. 'W. N. 492^=24 I. C. 35 .7.T 
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of the Madras Full Bench ruling has been 
reversed, but I must observe that, al¬ 
though the judgment of the Privy Council 
is very brief, it states that their Lordships 
do not see any reason to differ from the 
judgment of the High Court. As they use 
the word “judgment" and not “decree" I 
think it is clear that they adopt the rea¬ 
soning contained in the judgment of the 
Calcutta High Court, and consequently 
we must accept the principle there laid 
down. The decision is based on the terms 
of S. 48 of the Code of Civil Procedure, 
and on the fact that the date of the de¬ 
cree being fixed by O. iO. K. 7, there can 
be no other date for the decree. This was 
one of the main points relied upon by me 
ill my dissenting judgment in Aiyasainier 
V. Venkatach ala Mudali (l), where I held 
that a decree can only bear one date and 
that therefore under S. 48, 12 years must 
be calculated from that date. It is argued 
that the decision of the Privy Council on 
this T*oint is considerably affected by a 
later judgment [Ramesh tear Singh v 
Homeshwar Singh (6)] where it was held 
that in the case of a decree not execut¬ 
able, except on the happening of a parti¬ 
cular contingency, time will not begin to 
run until that contingency occurs. This 
d^ision has reference to Art. 182 of the 
Limitation Act and not to S. 48 of the 
Code of Civil Procedure, but I think it 
can be distinguished on another ground, 
namely, that it deals with a decree which 
was wholly unexecutable on the date it 
was passed. In the present case, and in 
the case of mortgage decrees, the decree 
IS undbubtedly executable, at least in part, 
on the date of the decree, and conse- 
TU6ntly so fai as thafc part is eoncBrned 
the 12 years under S. 48 must undoubt¬ 
edly run from the date of the decree it¬ 
self. If the Legislature had intended that 
in such a case a further period of limita¬ 
tion should commence from the date when 
the second portion of the decree became 
executable, 1 think it would have said so, 
for there is a provision in S. 48. Cl. 1 (b) 
that where a decree or any subsequent 
order directs any payment of money or 
the delivery of any property to be made 
at a certain date or at recurring jieriods, 
the date of the default in making pay¬ 
ments or delivery in respect of which the 
^-pplicant seeks to execute the decree is to 
be the date from which the 12 years is 
to run. Therefore in a mortgage decree 
and other decrees like the present it may 


well be open to the Court to pass a sub" 
sequent order declaring that the second 
Ijortion of the decree had become execut¬ 
able, and directing execution to proceed, 
and such an order would come within the 
meaning of the subsequent order X’eferre-d 
to in S. 48, Cl. (l) (b). In the present 
case, the decree directs payment of the 
costs by the 1st defendant and that in 
case of failure to recover these costs from 
the 1st defendant, the same be recovered 
from the income of the trust property, lb 
would, therefore, have been open to the 
plaintiff to ask the Court for a declaration 
that the costs could not be recovered frorn 
the 1st defendant and for an order direct¬ 
ing payment out of the trust property, in 
which case undoubtedly a further period 
of limitation wo old begin under 8. 48 
Cl. (1) (b). It is pointed out with some 
force by Bevadoss, J., in liis order of re¬ 
ference that it cannot he said that under 
the decree the plaintiff has 12 years to 
pursue his remedy against the 1st defend¬ 
ant and a further 12 years against the 
trust property. S. 48 provides an unquali¬ 
fied prohibition of the execution of the 
decree after 12 years from its date, unless 
certain specified circumstances exist, and 
consequently I do not think that it is open 
to Courts to extend that jiexnod, which 
after all is a very long period, unless the 
provisions of S. 48 are strictly complied 
with. 


The other cases cited for and against 
the proposition do not materially furthei 
the determination of the question before 
me. In Ramana v. Babu (14) it was held 
that, in executing a decree which had left 
the question of mesne profits to be deter¬ 
mined in execution, an application to 
determine the profits made after 12 years 
from the date of the decree was barred 
under S, 48. In Venkata Perumal v. 
Prayag Dassjee (15) a Bench of this Court 
followed the Calcutta ruling in Jnanendra 
Nath Bose v. Khulna Loixn (JoTnpany 
Limited {13) in preference to the ruling 
in Narhar Raghimath v. Krishfiaji Govind 
(11). The case in Bombay was not one 
of mortgage decree, but was determined 
on the principle that the 12 years period 
under S. 48 runs only from the date when 
the decree became in all its parts ripe for 
execution. This was the view taken by 
the majority of the Full Bench in Aiya' 


(14) [1912] 37 Mad. 186=24 M. L. J. 96=13 M. 

V V!?' J9=18 I. C. 586=(1913) M. W. N.114. 

(15) [1915] 29 L C. 656. 
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auwnO* V, VenkntacU (lid ]^u(l(ili {l). As I 
liovB pointed out above, this is not in 
accordance with the judgment of the Privy 
Council and appears to contemplate the 
proposition that a decree can bear two 
separate dates, the first date being the date 
of the decree on which it can be piu*tially 
executed, and the second date being the 
date on which the right to apply for execu¬ 
tion of the latter iwrtion falls due. This 
latter principle is not at all supiKiited b> 
the ruling in KlitUnd fjociyi Covipuny \. 
Jnaneytdra Nuth Bose (4). 

In view of all these circumstances 1 
must answer the question referred to mo 
in the affirmative. 

Reference ayisivered in the off innative- 
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Devadoss. J. 

Ramaswami Reddi and others Defend 
ants—Appellants. . 

V. 

E. Raja(jop(il(ichariai —Plaintiff Res 
jiondent. 

Second Appeal Ko. 1611 of 1922, De 
eided on 1st May 1925, against the decree 
of the Dist. J., Chingleput, in A. S. 
No. 296 of 1920. 

Hiiulu Law—Alienation by widow — Rctwr- 
slonera con-<cntlny — Purpo^e^i of alienation not 
laenttoned in deed but decided by alienees in their 
■written statetnent—Ontis lies ou rerersToiicts to 
disprove. 

Where reversioners consent to a transaction bj 
a limited owner, in the abssncs of any evidence 
lo the contrary, their consent is prima facie evi¬ 
dence or presumptive evidence of the existence 
of cireumsUnces which would be sufficient to 
constitute necessity under the Hindu Law and 
which would be sufficient to bind the reversion. 
It is not necessary that the purpose itself should 
be mentioned in the document. All that the law 
requires is that the alienee should prove the exis¬ 
tence of circumstances at the time the transac¬ 
tion was entered into which would justify a limit¬ 
ed owner to pass full interest in favour of the 
alienee in other words, which would entitle a 
limited owner to bind the reversion by the 

alienation. 

Where the alienees did allege the circumstances 
whie;h would amount to necessity in their written 
statement: 

Held ; that it was not necessary that 
KQch circumstonces should have been mentioned 
in the documents by which the alienations were 
effected and tliat the onus lay on plaintiffs to dis- 
prove tho allegationK ; 12 A/VwZ. 523 {I^* C.) 2* o!L 

■ [P. 30 C. 1, 2, P. 31 C. 1] 
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.-1. 8. Venkii Aiyar, T. R. Ramach andr.i 
Jii/ar and C. V. Ilarihara for 

Appellants. 

K. Bash yarn Atyatnjar-Aor Rosi»omi- 
ents. 

Judgment. —This appeal is connected 
with the one just dispostd of (Second 
Appeal No. 15-18 of I92li) as it arises out 
of tlio same suit. :i])j)ellants are 

Defendants '.iG, 27, 29 to 41 anti 4(i to 4H. 
They are alienees and the lower iipjadhite 
Court has decided tliat rneir alienations 
are not valid and binding on the i)laiMtiiy 
The alienations were made so far l>ivck 
as 1888 and 1889 under Exs. 3, Tj2, 1..9 to 
Lll and Cl. The alienations were made 
by the plaintiff and bis two brothers and 
by their mother Alamelammal and hy a 
minor brother for wliom Alamelammal 
acted as guardian. The purposes for 
which amounts were borrowed under 
these documents were not mentioned tn 
the deeds. Only cash consideration is 
recited and the mother and the sons are the 
executants of the documents. The Dis¬ 
trict Judge held that the more execution 
of the documents hy the sons would no! 
amount to consent on their i)art to the 
alienations, and therefore they were not 
bound by the alienations. The defend¬ 
ants in their written statement pleaded 
that the amounts got under these docir 
m6nts were spent for n purpose which 
could bind the reversion. Defendants 2b 
and 27 in paragraph 7 of the written 

statement say : 

“ That the allegations in iiaragraph 6 of 
the plaint are entirely false. At the 
time of the alienations mentioned above 
Alamelammal was not even able to main¬ 
tain herself out of the income of her pro 
perties. Of the suit items most are waste 
lands not brought under cultivation. 
The alienations were made solely for 
maintaining herself and her children and 
for paying kist on the suit land. 

In paragi'aph 6 they say : 

“ The sale mentioned in paragraph 5 
was effected for necessary purjioses bind 
ing on the reversion. The other defend¬ 
ants have adopted the statement of de 
fendants 26 and 27 in paragraph 7—8, etc. 
The defendants therefore plead that the 
alienations were for purposes which could 
hind the reversion.” 

The issue raised on this point, Issue 2, 
is whether the various alienations pleaderl 
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by the defendants are true and binding 
on the reversion. It was held in Ranga' 
^ami Gonnden v. Nachiappa Gounden (l) 
that the consent of the reversioners was 
j)rima facie evidence of necessity. At 
page o36 their Lordships observe : 

^Vhen the alienation of the whole or 
part of the estate is to be supixDrted on 
tiie ground of necessity, then if such 
necessity is not jn-oved aliunde and the 
alienee does not prove inquiry on his 
part and honest belief in the necessity, 
the consent of such reversioners, as 
might fairly be expected to he interested 
to quarrel with the transaction will be 
lield to afford a presumptive proof, which 
if not rebutted by contrary proof will 
validate the transaction as a right and 
proper one. 

In this case there is allegation 
on the part of the defendants that 
the alienations were for a purpose bind¬ 
ing on the reversion. They have not 
adduced any evidence and the document.^ 
are silent as to the purpose. The 
question is whether in such circumstances 
the consent of the rever.sioners is sufficient 
prima facie proof of the existence of 
circumstances wliich would amount to 
necessity under the Hindu Law. It is 
Open to the reversioner to rebut the pre¬ 
sumption by adducing evidence that at 
that time there was no necessity for the 
transaction. In the case of tlie alienatioji 
under appeal the reversioners were not 
merely consenting parties, but they joined 
in the execution of tlie documents along 
with their mother. They not only con¬ 
sented to the transaction, but they actually 
participated in the transaction as execu¬ 
tants. The princiijle deducible from 
Rangasavii Gounden v. Nachiapj^a Gonu' 
den (l) and the other cases decided by the 
Privy Council is this : it is for the alienee 
to prove circumstances which would 
amount to necessity under the Hindu Law. 
If he is unable to i)rove such circumstances 
he must at least prove that he made bona 
fide inquiries and satisfied himself that 
such circumstances existed which would 
amount to a necessity under the Hindu 
Law. If he is unable to prove such 
circumstances or to prove that he made 
.such bona fide inquiries, the proof that the 
[Dearest reversioners consented to the trans* 

11) [1919] 42 Mad. 623=46 I. C. 'i2=26 M. L. 

T. 5=30 M. L. J. 493=17 A. L. J. 636=29 

C. L. J. 539=21 Bom. L. R. 640=23 C. W. 

N. 777=(1919) M. W. N. 262=50 I. C. 

498=10 ti. W. 105 (P. C.). 
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action is prima facie evidence or pre¬ 
sumptive proof that these circumstances 
existed which would make the transaction 
one binding on the reversion, and it is 
oiren to the reversioner to rebut the pre¬ 
sumption by adducing evidence. Like all 
l)resumptions it is liable to be displaced 
by proof of facts, but, so long as the rever¬ 
sioners do not adduce any evidence as re-' 
gards the actual purjrose to the knowledge 
of the alienee, the presumiJtion would be 
quite sufficient to enable the Court to givd 
a decree in favour of the alienee. Mr. 
Bashyam’s contention for the plaintifi- 
respondent is that the purpose for which, 
the alienation was made should be men¬ 
tioned in the document, and if it is not 
mentioned in the document, then it cannot 
be said that the circumstances whicli 
amounted to necessity existed at tlie time. 
It is not necessary that the purpose itself 
should be mentioned in tlie document. All 
that the law requires is that the alienee 
sliould prove the existence of circum¬ 
stances at the time the transaction was 
entered into which would justify a limited 
ONvner to pass full interest in favour of the 
alienee, in other words, which would en¬ 
title a limited owner to hind the reversion 
by the alienation. In this case the alienees 
did allege the circumstances wbicb. 
would amount to necessity in their written 
statement. It is not tlierefore necessary 
that such circumstances should have been 
mentioned in the documents by which the 
alienations were effected. 

Then the next contention of Mr. Bash- 
yam is tliat tlie consent is only a consent 
to the fact that the money was borrowed 
or a sale was effected and does not amount* 
to anything else. Tiiis argument overlooks 
the princi])le of the decision in Rcitigasmtii 
Gonnden v. Nachiyaiypa Gounden (l). 
When the reversioner consents to a trans¬ 
action he does not merely say : 

“ I am only looking on and I see that 
>ou sell the property to the alienee oi* 
mortgage the property for consideration,’." 
but the very object of getting the consent 
of the reversioner is not only to appraise 
him of the fact that a transaction is taking 
place, but to make him consent to the 
transaction, on the gi'ound that such cir¬ 
cumstances do exist as would make the 
transaction binding on him. Othei'w'ise 
the consent of the reversioner would bq 
meaningless and no alienee would take tbo^ 
trouble to get the consent of the revei— 
sioner simply as a Witness of the trans- 


1926 Muhammad Sahib v. Adagap 

action and nothing more. I do not rest 
my judgment in this case on ti\e question 
of estoppel. It may be said in this case 
that the reversioners having joined in 
effecting a sale of the property along with 
the limited owner, they cannot afterwards 
question the validity of their own act. 
What representations were made at the 
time, and what representations were be¬ 
lieved in by the alienees at the time, have 
not been proved in the case. The trans" 
actions were more than 30 years before 
the date of the suit, and it would not be 
easy to get evidence as to what transpired 
at the time. 1 prefer to rest ray judgment 
on the princiide enunciated in liangasavii 
Gounden v. Nachiyappa Gounden (l) 
tliat, where reversioners consent to a 
transaction by a limited owner, in the ab¬ 
sence of any evidence to the contrary, their 
consent is prima facie evidence or pre- 
sumxitive evidence of the existence of 
circumstances which would be sufficient to 
Iconstitute necessity under the Hindu Law 
land which would bo sufficient to bind the 
Ireversion. In the result, I allow this ap¬ 
peal with costs. I set aside the decree of 
the lower ax)x>ellate Court and restore that 
of the District Munsif with costs in this 
Court and in the lower api^llate Court. 

Appeal allowed. 
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Ramesam, J. 

(Syed) Miiha7}imad Sahib —1st Defen 
dant—Petitioner. 

v. 

-I. P. E. L. Alagappa Cheitiar —Finin 
tiff—Respondent. 

Civil Revision Petition No. 143 of 1924 
Decided on 8th April 1925, for revision 
of the judgment and deci’ee of the Dist. 

■ Court, Coiinbatore, in C. M. * A. No. 70 of 
, 1923.. 

★ Civil P. C., O. 9. 13— Applicatioii under — 
Merits^of the cate are not to be considered—Knowledge 
of particular decree on defendant's part is essen¬ 
tial—Vague suspicion that defendant may have 
knoten of some decree Is not enough to Impute him 
with knowledge of the decree. 

Ill au application under 0. 9, R. 13, what the 
Court has to find is not whether the defendant 
has any good defence on the merits, but whether 
there is proper service, and if there is proper service 
whether there was sufficient cause for his non- 
appearance. Courts even in moffusil ought not to 
proceed to the trial of a case until at least three 
services have been taken upon the defendants 
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which is the practice in the High Court. Liile:-.* 
the Court finds positively that tin? petitioner way 
aware of the ch?eree at a tinje which i was nioi't; 
than a month before the petition it is not barnnl 

bv limitation ; and apart from tlie liinitation tlu^ 
knowledge of the suit after a decree is irrelevant, 
for any other purpose. A vague knowledge that a 
decree had been passed by some t'onrt i" net 
enough. It must lu found that the defendant bad 
knowledge that a partienlar deeri'c had lieen pa.s.«,ed 
against him in a particular L\)\irt iu favour of a 
particular person and for a particular 'inn. A 
vague suspicion that the defendant imi't have 
heard of some decree is not enough to di-^ini" hi' 
petition on the ground that it is barred b> 
limitation, [!*• 32, C. 1} 

Watiap S. Subramania Aiyar— lofi 

Petitioner. ! 

$ 

S. Aluthiah Mndaliar—iov Ec^iKmdont., 

Judgment.' —The facts of this revisioit 
petition may be stated as follows : Tiio 
respondent before me was the ])laintitt 
in O. S. No. lOOfi of 1922 on tlie lile of 
the District ^Innsif of Tiruppui'. He tiled 
a suit to recover Ks. 797-O-b due on a, 
pro-note executed on 27th December 
1919 by the two defendants. The 2nd 
defendant never appeared in tlic suit and 
we are not now concerned with liim. The 
1st defendant is the i)etitioner before iiie. 
The first summons to him was issued in 
April 1922. It was not personally served 
and a fresh service was ordered. Summons 
was taken out a second time in .Ii.ly 1922. 
The amin went to tlio village of the de' 
fendants on 7tli Juh . He learnt tliat tiie 
defendants had gone to Satyamangalain 
and other places and the time ot their 
return was not known and tiuit there was 
no adult male member in their families. 
The summonses wore then affixed to the 
outer doors ot tlieir houses. Tliese facts 
were sworn to by the amin before thb 
Deputy Nazir and apparently also con¬ 
firmed by the report of the village officer. 
This return of the Amin was on tlie 10th 
July. The District Munsif ordered the 
suit to proceed ex parte and the case was 
taken up on the 19th July and decreed in 
favour of the plaintiff . Tlie 1st defendant 
filed the present petition on the 7th of 
August, 19:23 with an affidavit in which he 
states that he was not aware of the suit, 
that the notice in E. P. No. 2104 of 1923 
(a petition filed for the execution of the 
decree) was served on him on 31st July 
1923. He mentioned other facts going to 
show that there was collusion between 
the plaintiff' and the 2nd defendant and 
referred to a mortgage obtained by tiie 
plaintiff’s brother from the 2nd defendant 
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He afterwards applied for and obtained a 
copy of this mortgage and filed it before 
the District Munsif on the 19th of 
October, 1923. The District Munsif said : 

No doubt there^was no personal service 
but 1st defendant has apparently been 
aware of the decree and second defendant’s 
alleged partial adjustment of it " 

1st defendant’s defence on the merits 
seems to be very weak - I 

am not inclined to set aside the decree. 

In an application under O. 9, R. 13, what 
the Court has to find is not whether the 
defendant has any good defence on the 
merits,but whether there is proper service, 
and if there is pi*oper service whether 
there was sufficient cause for his non- 
appearance. I presume that in this case 
there was service which was good service 
according to vjaw, though I should think 
Courts ought not to proceed to the trial 
of a case until at least three services have 
been taken upon the defendants which is 
the practice in the High Court, and I 
|would like this to be followed in the 
Courts below before the case is allowed to 
proceed ex parte, but, as I said, I will as¬ 
sume that there was some good service 
according to law. But even then a de¬ 
fendant may give a good reason for non- 
appearance. He may tell the Court that 
as a matter of fact he was unaware of the 
suit which means that he never saw any 
paper ])a3ted on the outer door of his 
house. If the Court believes him it fol¬ 
lows that he could not he aware of the 
suit and in such a case, though there was 
good service, there is sufficient cause for 
the non-appearance of the party, and in 
such a case the Court ought to set aside 
the ex-parte decree. 

In Arunachala Aiyar v. Subbaramiah 
(]), Schwahe, C. J., and Wallace, J., held 
that this ought to be the attitude of the 
Court in dealing with an application of 
this kind though no doubt there the facts 
were somewhat different. The same view 
was taken by the same Bench in Lak^ 
shmiyiarayana v. Standard Oil Co. of 
New York (2) though again the facts are 
somewhat different. Whether the 1st 
defendant was aware of the decree after 
the passing of the decree and partial ad¬ 
justment by the 2nd defendant is ii*rele- 

(1 A. (I. R. 1923 Mad. 63=46 Mad. 60=48 
M, E. J. 632^(1922) M, \V. N. 600=81 M. L. 
T. 257=16 M.L. W. 583. 

(2) A 4 I. B. 1923 Mad. 681=44 JI. L. J. 488=17 
M. Ia W. 027=32 il. L. T. 296. 


vant except for the purpose of deciding 
whether the petition is barred by limi¬ 
tation. There is no finding by the District 
Munsif that the petitioner became aware 
of the decree on or before a particular 
date. It is therefore clear to me that the 
District Munsif did not refer to the mort¬ 
gage document and the 1st defendant be¬ 
ing aware of the decree for the purpose 
of limitation. The application for the 
copy of the mortgage itself was made 
after the filing of the petition. If it is 
not useful for the purpose of limitation it 
is irrelevant for any other purpose. 1 
therefore think the District Munsif has not 
addressed himself to the question that has 
to be decided in an application of this 
sort. On appeal the District Judge says : 

Appellant was twice affixed, his co¬ 
executant’s (second defendant’s) 
was attached before judgment * 

I cannot believe his statement that he 
had no knowledge of the suit until more 
than a year after the decree. ” The state¬ 
ment that the appellant was twice 
affixed only amounts to saying that there 
was service which was good according to 
law, a matter with which I agree. The 
next statement ' his co-defendant’s pro¬ 
perty was attached before judgment 
seems to be irrelevant. Assuming 
that a man heard of the attachment of 
a co‘defendant’s property, it does 
not follow that he has evaded service or 
that he abstained from appearing without 
proper cause. It may be he w’as sa^aiting 
for being served and never got the sum¬ 
mons. The next statement of the District 
Judge that he cannot believe the peti¬ 
tioner’s statement that he had no know¬ 
ledge of the suit until more than a year 
after a decree again leads to no conclusion. 
Unless the District Judge finds positively 
that the petitioner was aware of the decree 
at a time which was more than a month 
before the petition, it is not barred by 
limitation. And apart from the limitation 
the knowledge of the suit after a decree 
is irrelevant for any other purpose. I 
therefore think the District Judge also 
has nob addressed himself to the proper 
question. The case Sankaralinga Mudali 
V. Ratnasabapathi ]\dudali (3) only shows 
that an Amin is justified in affixing the 
summons to the door if there is no pros¬ 
pect of his being able to serve the defen¬ 
dant within a reasonable time. I assume 
this p oint in favoiir of the respondent in 

3) [18973 21 Mad. 824=8 M. L. J. 58. 
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this case. In Abraham Pillai v. Donald 
Smith (i) it was laid down that summons 
il possible must be served in person and 
that substituted service should be ordered 
only when reasonable grounds exist for 
believing that defendant is keeping out of 
the way to avoid service or for other 
reasons, he cannot be served in the ordi¬ 
nary way. Because these conditions are 
not fulfilled the High Court interfered in 
revision. It is true the present case is 
not a case of substituted service and I 
have held that the service on the door by 
affixture was good service, but still, as the 
Courts below have not considered the 
question whether sufficient cause was 
shown by the defendant for non-appear¬ 
ance, I hold it is an irregularity justifying 
my interference in revision. In Abraha-vi 
Pillai V. Donald Smith (I) the High 
Court itself set aside the ex parte deci*ee. 
A similar view was taken in Nar/ari Pas- 
appa Setti v, Namburi Venkataratnam (o) 
though I keep before my mind the fact 
that the revision petition in that case was 
a petition under S. 25 of the Small Cause 
Courts Act. Waller, J., seems to have 
taken a similar view in Civil Revision 
Petition No. 745 of 1924. In Bapurao 
Sakharam v. Sadbii Bhiva (6) it was 
pointed out that even for the purposes of 
limitation a vague knowledge that a decree 
had been passed by some Court is not 
enough. It must be found that the de¬ 
fendant had knowledge that a particular 
decree had been passed against him in a 
particular Court in favour of a particular 
person and for a particular sum. I agree 
with this view of Macleod, C. J., and 
Crump, J. A vague suspicion that the de¬ 
fendant must have heard of some decree 
is not enough to dismiss his petition on 
the ground that it is barred by limitation. 
It is true that the view in Abraham Pillai 
V. Donald Smith (4) was not fully con¬ 
curred in Sitaram v. Kalandi Patra (7), 
Pitchayya v. Mahomed Abdul Kareem (8) 
and Kasiviavanathan Chetty v. A. S. P, L. 
S. Somasundaram Chetty (9). In Sitaram 
V. Kalandi Patra (7) the defendant left 


(4| [1906] 29 Mad. 32-4. 

15) [1913] M. W. N. 1028=21 I. C. 922=14 M. 
L. T. 535. 

(G) A. I. R. 1923 Bom. 193=47 Bom. 485=25 
Bom. L. R. 74. 

(7) [1012] 17 C. W. N. 999=13 I. C. 127, 

(8) [1914] 26 M. li. J. 368 =15 M. L. T. 217=23 
1. C. 14=(1914) M. W. N. 253. 

.v49) A. I. R. 1922 Mad. 93=45 Mad. 875=42 AI. 
L. J. 422 =(1922) W. N. 173. 
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Bengal for tlio Madras Presidency. It was 
held there was good service but the quos- 
tion whetlier thoro was sufiicient cause 
for non-appearance otherwise was not 
discussed. The only point discussed is 
whether the Amin’s affixture of the sum¬ 
mons was j)roi)er. Tliis case was fol¬ 
lowed in Pitchayya v. Mahojue.d Abdnl 
Kareem (8). In Kani Visiranathan Chetty 
V. ArunachiiUam Chetty (lO) tlio defendant 
had gone to a foreign territory. Substi¬ 
tuted service was held to bo j)roper and 
no other question was discussed. The 
same remarks apjdy to Dana va yya v. 
Kistua Brahmarn (ll). In Bhaichand 
Fill Chand v. Dawood Ayub (12) the de¬ 
fendant had notice. The only question is 
whether he could not attend on account of 
illness and the High Court refused to in¬ 
terfere in revision. Following Abraham 
Pillai V. Donald Smith (4) and the prin¬ 
ciple laid down in Aranachella Aiyar v. 
Subharamiah (l) and rjakshminarayana. 
V. Standard Oil Co. of Neao York (2) I 
hold I am entitled to interfere in revision. 
I find that the defendant was not as a 
matter of fact aware of the suit and 
showed sufficient cause for non-appear¬ 
ance. I set aside the order of the Courts 
bclo.v and direct the District Munsif to 
IJroceed with tlie suit according to law 
only so far as 1st defendant is concerned. 
But as I have no desire to be unduly 
lenient to the petitioner, the costs in all 
the Courts will abide the result. The 
security already furnished by the peti¬ 
tioner will continue till the disposal of the 
suit. 

Order set aside. 

(10) [1911] 21 M. L. J. 978=10 M. L. T.-566=12 
I. C. 420=a911) 2 M. W. N. 357. 

(11) [1914] 1 L. W. 351=23 I. C. 219. 

(12) A. I. R. 1924 Patna 815. 
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Phillips, J. 

Muthukaruppa Muthirian and others — 
Plaintifl’s—Appellants. 

V. 

Sivahhayyathammal and others —Defen¬ 
dants—Respondents. 

Second Api)oals Nos. 1489 and 14 90 of 
1922, Decided on loth April 1925, against 
the decrees of the Dist. Court, Trichinopolv, 
in A.S. Nos. 229 and 211 of 1921, 
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(a) Hindu Lair — Will — Con,tru:tivn -Bequest 
tfr ivi jc and daughter could create joint tenancy — 
Intention to create joint tenancy depends on facts 
and elrenmslance^. 

A Hindu by his Will left soTno propsrty to iiis 
senior wifo and her daughter jointly, to his junior 
wife Sc;parat?ly, uud -provision was made for the 
joint paymetit of debts by the mother and daugh. 
ter. 

Held ; that the dictum of tho Judicial Com¬ 
mittee in 23 Cal. G70 \P, C.) that “ the principle of 
joint tenancy appears to be unknown to the Hindu 
Law, except in the case of a coparcenary between 
members of iu\ undivided family, ” treated as ?v 
broad sti».tsmeut of law is not strictly accur.ite and 
therefore the questio ■» of the testator’s int,‘ation 
to create joint tenancy has to be considered with 
refererice to the facts of each case. 23 Cal. 670 
{P. CX r>isL',26 Mad. G78, (P. C'.) and 11 Cal. 1 
<P. C.) Foil. [P 34 C 2. 35 C 1,] 

(5) Civil P. C., S. 100—Whether joiJit tenancy 
'fcas intended to be created is (luedlo^i, of fact. 

Question of intention to create joint tenancy is 
0310 of fact, and so long as the Judge makes no 
inferences which are not justified in law. tho find¬ 
ing of intention is one which cannot bo interfered 
with in second appeal. [P 35 C 1 ] 

N Rajagopalnchari —for Appellants. 

K.G, Srinivasa Aiya) —for Respondents. 

Judgment. —The (luestion at issue in 
this appeal is the construction of the will 
of one Vythi Muthirian whereby he left 
his property to his senior wife and her 
daughter and to hig junior wife, the first 
two being bequeathed a larger pox'tion of 
the property than the latter. The ques¬ 
tion now is whether the senior wife and 
her daughter took the property as joint 
tenants or as tenants-in-common, the plea 
that they only took a life-estate not being 
seriously pressed before me. 

The District Judge has considered the 
language of the will and the circumstances 
in which it was executed and has come to 
the conclusion that the bequest was to the 
wife and daughter as joint tenants. It is 
now contended for the appellants that this 
finding cannot be sustained as it is op¬ 
posed to the decision of the Privy Council 
in Jo 0 €Stoar Ndrain Deo v. Ravi Chandra 
Dull (l). In that case, in which there was 
a will of a somewhat similar nature, it was 
held that the legatees, mother and son, to 
whom a joint bequest was made, took the 
proi)erty as tenants-in-common and not as 
joint tenants. I may here point out that 
in the will und^r consideration in that 
case there were words of inheritance used 
after the bequest and there were no special 
circumstances to guide the Court in arriv- 

(\\ f 18^63 23 670^^28 I* A* 37^56 Xi» 

75=7 Bar. 13 C.). 
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iug at the intention of the testator. A 
case of this Court reported in Vydinada 
V. Nagammal (2) was overruled. In that 
case the bequest to a nephew and to his 
wife was held to constitute a joint tenancy. 
The Judicial Committee overruled that 
decision on the ground tliat the High 
Court was not justified in importing into 
the construction of a Hindu will an ex¬ 
tremely technical rule of English convey¬ 
ancing and also on the ground that under 
tlie English Law a conveyance by one 
joint tenant operates as a severance. In 
addition there is a dictum of their Lord-' 
ships ui^on which the appellants now rely 
and tliat is, “the principle of joint tenancy 
appears to be unknown to tho Hindu Law 
except in the case of a coparcenary bet¬ 
ween members of an undivided family. 

If that were a strictly accurate statement 
of Hindu Law and treated as an invariable 
proposition of law, there would be a very 
strong presumption that a bequest to two 
persons who are nob members of an undi¬ 
vided family would not constitute joint 
tenancy, and such a presumption could' 
only be rebutted by special words creating 
such joint tenancy. It, however, appears 
that this statement treated as a broad 
statement of law is not strictly accurate. 
As is pointed out in a subsequent case 
Venkayavima Garu v. Venkataraman^ 
ayamma Bahadur Garn (3) by their Lord'* 
ships there are instances of Hindus taking 
property jointly who are not coparceners 
of a joint Hindu family. It was there 
recognised that widows succeed jointly, 
as also daughters, and it has also been 
held that this is the case with daughter’s 
sons. Joint tenancy is not, therefore, un¬ 
known to Hindu Law and consequently 
there is not the same difficulty in inferring 
that such an estate has been created as if 
such an estate were entirely unknown to 
Hindu Law. There is a case reported in 
Narpat Singh v. Mahomed Ali Hussain 
Khan (4) which is opposed to the decision 
in Jogeswar Narain Deo v. Raw Chandra 
Diitt (l) and is hot expressly overruled by 
the latter and consequently I think it 
must be taken that the latter is to be read 
solely with reference to the facts of that 
particular case and not as laying down a 
principle that no joint tenancy can ever 

~(2)”[18881 11 Mad. 258. ‘ 

(3) [1902] 25 Mad. 678-29 L A. 156=7 O.W.N. 

1 — 12 M. L J. 299=4 Bom. L R. 657=8 

Bar. 286 (P. C.). 

(4) [1864] 11 Oal. l^R. and No. 82=4 Bar. 

558 (P. C.). 
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be created by a Hindu testator without 
specific words to that effect. If that is 
conceded, as I think it must be, tlion the 
question of the testator’s intention has to 
be considered with reference to the facts of 
each case. Here the learned District 
Judge has considered the language of the 
document and the fact that provision was 
made for one wife and her daughter apart 
from the second wife, for whom provision 
was also made, and that provision was. 
made for the joint payment of debts by 
the mother and daughter, and also other 
considerations specified in his judgment 
and has come to the conclusion that the 
testator did intend to create a joint estate 
in the mother and daughter to which the 
survivor would succeed. This question of in-, 
tention is one of fact and so long as the Judge 
Imakes no inferences which are not justi¬ 
fied in law, the finding of intention is one, 
which cannot be interfered with in second 
appeal. Assuming that the testator could, 
create a joint tenancy, the question of 
whether he did so by his will and intend¬ 
ed to do so is one of fact. I am not pre¬ 
pared to say that the District Judge’s 
finding is wrong and accordingly the 
ap|)eal must be dismissed with costs. 

Appeals dismissed. 
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Kumaraswami Sastri and 
Krishnan, JJ. 

P. M. A. M. Raviaswami Chattiar and 
others Defendants—Appellants. 

V. 

Cjodd Govindoss Krishnadoss Vatu —r 
Plaintiff—Respondent. 

O. S. Appeal No. 31 of 1920, Decided 
on 29th April 1925, from the judgment 
and decree of Srinivasa Aiyangar, J., D/* 

3rd March 1925, in Civil Suit No. 722 of 
1920. 

'At Evidence Act,S.^2--Deed—Heciial of considera' 
Oral evidence to show it to he incorrect being 
Omissible, opposite party can let In oral evidence 
to prove the contrary. 

Where there is a recital in a document of the 
Xttyment of a certain sum of money as considera¬ 
tion, oral evidence is admissible to prove that the 
teoital is incorrect as a matter of fact. Such a 
Koitol being only an averment of fact, if one i>arty 
ts allowed to show by oral evidence that a recital 
lo a doenment is incorrect in fact, the other party 
Unst certainly be allowed to show by similar evi- 
■«wje that it is not incorrect and that the reeital 


was di'lil).‘ratvly put in. ajid for the piirpos • of 
slK-vwi p it li;) must bo allowol tj prove wliat tljH 
roal cousid. ration for the document was. S. 02 
does not bar such prof, for such picof is adduced 
not for tit? purp^<s3 of var\ iug or alteiiug any U,?rDi 
of the writt?u contract, hut to sliow that thu 

recital in it is correct. 'I’o shut (Uit oral i-vid.-tic 
for the purpose will be to allow e. gross fraud to hi 
P'rp.'trated ; 80 All. .587 FoUa 88 Mad. 514 Dist ■ 

22 .1//. 370 (P. C.) and 88 All. 840 Foil. 


n\ 30. C. 2j 

.1. Kyishyiisir(i))ii Aif/xr. J. Uania- 
chandru Aii/^fr and N. ChandrxscU^xra 
.iiyai —for Appellants. 

T’'. Radhakrishvatfi/a —for Resp )n(iuii(. 

Krishnan, J.—This suit has hoon dis¬ 
posed of by the learned trial Judge on tlie 
pleadings without taking any ovidonco 
except filing a document. Me hold that 
S. 92 of the Rvidence Act barred the 
defendant from adducing oral evidoncti of 
his plea, as he proposed to do. 

Tlie plaintiff liad assigned to one 
R. A. R. Miithiah Chetliar, whoso 
legal representatives the resjiondents are, 
an l /8th share of a mortgage decree which 
his father had obtained against the Rajali 
of Karvotnagar and others, plaintiff hav¬ 
ing succeeded to Ids fatlier’s l iglits on his 
death. A copy of the deed of assignment 
has been filed in evidence as Document 
No. 3159. The consideration for the 
assignment is recited in tins deed as 
follows: 

* For a consideration of Rs. 2,89,000 to 
be paid by Muthiah Cliettiar to Lodd 
Govindoss (tlie plaintiff) whereof Rs.89,000 
is paid in advance this day and the three 
promissory notes, dated 24th Marcli 19J5, 
and 26th April 1917, executed by Messrs. 
Tawker & Sons in favour of Mutiiiah 
Ghettiar for Rs. 1,50,000, together with 
the four jewels pledged as security by the 
said Tawker & Sons, are assigned in favour 
of the plaintiff free from any claim 
by Muthiah Ghettiar against Tawker 
& Sons, and the balance of Rs. 50,000 be¬ 
ing payable at any time before the end of 

February 1918.” 


The deed is dated 1st October 1917. In 
this case we ai*e not concerned with the 
second and third items of consideration 
but only with the first. The plaintiff 
alleges in this suit that the recital in the 
deed that Rs 89,000 were paid is incorrect 
and that only Rs. 60 000 were paid, and he 
seeks to recover the balance, Rs. 29,000. 
The defendant conceded that only Rs. 
60,000 were in fact paid, but he pleaded 
that he was not liable Vo pay the balance. 
His contention amounts to an averment 
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that the recital of payment in full 
of Rs. 89,000 was made in the deed 
deliberately and that there was no mis* 
tak about it and he wants to adduce oral 
evidence to show the circumstances in 
which that recital was made in the docu¬ 
ment. His case is that the real considera¬ 
tion agreed to be paid for the assignment 
was only Rs. 2 , 60 , 000 , but that he agreed to 
consideration being stated to be nominally 
Rs. 2,89,000 on condition that a recital 
should be made in the deed that the 
whole of Rs. 89,000 was i>aid off thoueh 
only Rs. 60,000 was in reality paid. In fact 
the recital of consideration in the deed as 
Rs. 2,89,000 was, according to him, closely 
connected with, and dependent on, the 
further recital of jjayment of Rs. 89,000 in 
full though only Rs. 60,000 was paid. 
The document, it will be noted, further 
says that the amount still due under 
it was only Rs. oO.OOO confirming the pre¬ 
vious recital. He pleads that all these 
recitals were made in the circumstances 
above stated and that he is not bound to 
pay the suit amount. 

The learned trial Judge, relying on the 
decision of the Privy Council in Sah Lai 
Chand v. Imlarjit (i) has allowed the 
plaintiff to go behind the recital of pay¬ 
ment and to show that it is wrong as only 
Rs. 60,000 were acfually paid, on the 
ground that such a recital was only an 
averment of fact and that it could be 
proved to be wrong by oral evidence, S. 92 
of the Evidence Act not barring such 
proof. So far he is correct ; but he has at 
the same time shut out the defendant 
from sho%ving the circumstances in which 
the recital was made as he considered that 
it involved proof of a consideration differ¬ 
ent from the one recited in the deed and 
that such proof by parol evidence was 
barred by S. 92 as consideration is one of 
the terms of the contract. 

I regret I am unable to follow his view 
on the second point. I am clearly of 
opinion that if one imrty is allowed to 
show by oral evidence that a recital in a 
document is incorrect in fact, the other 
party must certainly be allowed to show by 
similar evidence that it is not incorrect 
and that the recital ' was deliberately put 
in and for the imrpose of showing it he 
must be allowed to prove what the real 
consideration for the document was. 
S. 92 does not in my opinion bar such 

(1) [19Q01 22 All. 3'.0=27 1. A. 93=4 C. W. N 
' 485=3 Bom. L. R. 553=7 Sar. 702 (P. C.). '' 


proof, for such proof is adduced, not for 
the purpose or varying of altering any 
term of the written contract, but only to 
show that the recital in it is correct. To 
shut out oral evidence for the purpose 
will be to allow a gross fraud to be per¬ 
petrated. 

This question was discussed in Chunni 
Bibi V. Basanti Bihi (z) where the learned 
Judges of the Allahabad High Court laid 
down that if one party to a deed alleged 
and proved that whole of the considera¬ 
tion, the receipt of which was ac¬ 
knowledged in the deed, did not pass, the 
case fell within the proviso 1 of S. 92 and 
the other party was at liberty to show 
what the real consideration was and parol 
evidence could be given of the real nature 
of the transactions. What the first party 
tries to prove in such a case is failure of 
consideration and that brings it under 
proviso (l) ; the second party can then 
clearly pi*ove in rebuttal of the first 
party’s case that there was in truth no 
failure of consideration and for that 
purpose show what the real consideration 
was. As pointed out by the learned 
Judges in Allahabad, a party cannot both 
aflBrm and disaffirm the same transaction 
by showing its true natux’e for bis own 
relief and by insisting on its apparent 
character to prejudice his adversary. 
This view is supported by the observation 
of the Privy Council in Shah MuJehun 
Lall V. Baboo Sree Kishcii Sinyh (3) and 
also by the decision in several previous 
cases, namely, Lala Bfimmat Sahai Singh 
v. Llewhelien{^), Kailash Chandra Neogi 

Harischandra Bistvas {b), Nathu Khan 
V. Sewak Koeri (6) and Hanif-un^nissa 
V. Faiz-un’nissa (7). The last of these 
cases is a ruling of the Privy Council in 
which their Lordships had no difficulty 
in holding that what appeared on the face 
of the document to be a sale for a consi¬ 
deration might bo sliown to be in reality 
a gift and that parol evidence was ad¬ 
missible lor the purpose. My learned 
brother, Srinivasa Aiyangar, J., refused to 


(2) [1914] 36 All. 637=24 I. C. 601=12 A. L. J 

969. 

(3) [1808] 12 M. I. A. 157=11 R. 19=2 B. 

LR. 44=2 Suther 190=2 Sar. 403. 

1885] 11 Cal. 480. 


U) 

( 6 ) 

( 6 ) 

(T) 


1900] 5 C. \V. N. 158. 

1911] 15 C. W. X. 408=9 I. C. 101. 

1911] 33 All. 340=15 C. W. N. 521=8 A. L. 
J. 373=13 C. L. J. 510=13 Bom. L. R. 391 
=10 M. L. T. 93=11911) 2 M.W.X. 370=11, 
.r. C. 398=2 :Sr. L.T. 11-26 (P. C.)*. ' 
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follow the ruling in Chunjti Bihi v. Basanti 
Babi (2) on the ground that it was in 
oonflict with the ruling of this Court in 
Adityam Aiyar v. Bavinki ishna Aiyar 
{8). With respect. I think he is wrong. 
The Madras case was cited to the 
Allahabad Judges and they distinguished 
it, and I think rightly. There was no 
question in the Madras case of a recital 
in a deed being allowed to be shown to be 
incoiTect by one of the j)arties. That 
ruling does not touch the principle of the 
Allahabad case. It may be open to doxibt 
whether the Madras ruling can be sup¬ 
ported in the face of the ruling of the 
Privy Council in Hanif-un-nissa v. Faiz' 
nn-nissa (7) but that question we need not 
•consider. In my view that case has no 
bearing on the case before us. I think 
the Allahabad decision embodies a sound 
principle and I am with respect, prepared 
to follow it. No authority has been cited 
to us in which the correctness of that 
ruling has been doubted or challenged. 
Following it I wmuld hold that this case 
should be tried on oral evidence and as 
the trial Judge had excluded such evi" 
-dence the ca^e must go back to him for a 
fresh trial. I would allow the appeal and 
remand the case for a fresh trial. The 
respondent must pay the costs of this 
:appeal. The other costs will be disposed 
of by the trial Judge. 

Kumaraswami Sastri, J. —I agree. 

_ Case remanded. 

(8) C1913] 38 Mad. 514=25 U. L. J. 602 ; (1918) 
M. W. N. 847=21 I. C. 458=14 M. L. 
T. 882. 
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R AMES AM,* J. 

S. Samu Asari —1st Defendant—Appel¬ 
lant. 

V. 

.4nac/u Ammal, (Kicllappan Asai'Vs ivi/e) 
—Plaintiff—Respondent. 

. Second Appeal No. 1730 of 1922, De- 
•cided on 13th July 192-5, against the 
decree of the Sub J., South Malabar, at 
Palghat, in A. S. No. 95 of 1921. 

(a) Prov, Sm. C. Courts Act, 2nd Sch. Art. 28— 
Suti to recover price of jewels of decea^d daughter 
'09 heir—JeweU forming whole property of deceased 
—Suit lies on original aide. 

Suit t recover the price of jewels belonging to 
■plamtifTs deceased daughter which the plaintifi 
Kdai ns as her heir on the ground that the 
□nairiage of the deceased was in the Asura form * 
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lies ou the original side where Iho subjecl-iuattef 
of tho forms the whole of the propiTty or 
the deceased ; 27 AIL G2‘2 and 11 U’. li. 93 

Dissented from. fP. 37, C. 2; P. 3s, C. 1.] 

(6) Juri<dicnon — I'cnitr is dcfervihied Lu 
construction of plaint only and uot by the prohalAc 
defence. 

The question whether a suit lies in the small 
cause side or on tho original jurisdiction depe' 
upon a construction of the plaint o 1>'. What tho 
defence of the defendant in his wrilttui statement 
will be or what attitude tho defendant asstnnod 
with reference to a demand made hv the ]dai tilt 
prior to suit is rc.ally an irrelevant consideration 
in tho determination of this question. [P. 38, C. 1.] 

^ (c) Hindu Law — Marriage — I'orm of — 
Sxibstantial contribution towards marriage expen¬ 
ses by bridegroom—Marriage i»i Asura form — 
.1 general custom to that effect docs not nidJic the 
marriage Bramlia form. 

Although presents made to the bride’s parents 
which are either small or relatively smaP having 
reg:\rd to the scale oti which the rest of the ex¬ 
penses of the marriage are incurred do not 
necessarily make a marriage an Asura marriage; a 
substantial contribution towards the expenses of 
the marriage must bo regarded as ecjuivalent to 
taki g a bride price, and lends support to the 
suggestion that the marriage is in As\ira form. 
The prevalence of a general custom of taking con¬ 
tribution from the bride groom’s party .among 
Asaris renders cv ^ry As;\ri marriage an Asura form 
of marriage,.aud on the ground of the general pre¬ 
valence of such a custom any particular marriage 
cannot be regarded as one in tho Brahma 
form. (P. 38. C. 2. P. 39. C. 1.] 

C. S. Stvaminathan —for Appellant. 

C. Unikanda Mcnon —for Respondent. 

Judgment. —When tho second ap])eal 
was taken up I at first felt a doubt 
whether a second appeal lay, because the 
suit is to recover Rs. 270 being the price 
of jewels belonging to plaintiff’s deceased 
daughter which the plaintiff claims as her 
heir on the ground that the marriage of 
the deceased was in the Asura form. 

The learned vakil for the respondent 
took up my suggestion and argued the 
preliminary objection He relied on 
Chhedi V. Gulaho (l) in support of his 
objection. This decision no doubt seems 
to support him. It relies on two earlier 
decisions in Kapalee Bewah v. Keshram 
Kooch (2) and in Moheshur Mondid v. 
Kailash Nath Mondul (3). I may at once 
observe that the decision in Moheshur 
Mondul V. Kailash Nath Mandul (3) is 
really irrelevant. For, in that case, the 
title was established by a prior judgment 
and the suit was merely for possession of 

(11 [1905] 27 All. 622. 

(2) [1869] 11 W.R. 93=2 B.L.R. App. 23 

(3) [1880] 7 C.L.R. 71 
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specific luovoablo property. It is now 
well established that the question whether 
a suit lies in the small cause side or on 
fclio original jurisdiction depends upon a 
c'•nstniction of the i)laint only. What 
the defence of the defendant in his writ¬ 
ten statement will be or what attitude 
tlic defendant assumed with reference to 
a demand made by the plaintiff prior to 
suit is really an irrelevant consideration 
in the determination of this question. 
Art. 28 of tlie Second Schedule of the 
Provincial Small Cause Courts Act runs 
a> follows :— 

‘ (28) A suit for a legacy or for the 
whole or a share of a residue bequeathed 
V)y a testator, or for the whole or a share 
f)f the iitoiierty of an inte.state. ” 

In the present case it is conceded by 
tlie vakils on both sides that the deceased 
Ankainmal bad no other jirojierty except 
these jewels. If there had been any other 
property in the possession of the defen¬ 
dant, the plaintiff would have sued for it. 
It is obvious that the plaintiff is suing 
for the whole of the property of her 
deceased daughter who died intestate. I 
fail to see why a suit of that kind does 
not fall under Art 28 simply because the 
defendant does not set up the plea of a 
rival claimant. I find some difficulty in 
accepting the test laid down in Chhedi 
V. Gulaho (l) and in the case in Kapal-tc 
Bewail V. Keshram Kooch (2) relied on in 
it. But, in the present case, even accord¬ 
ing to the test laid down in Chhedi v. 
Gulabo (l), it seems to me that the suit 
lies in the original side l>ecause the 
defendant, in his written statement, con¬ 
tends that Krishnamasari, the husband of 
the deceased, succeeded to her property 
and that the 2nd defendant succeeded 
Krishnamasari as his mother. This con¬ 
tention amounts to setting up the plea of 
a rival claimant. It is true there are 
other defences also in the written state¬ 
ment, but I do not see how the addition 
of other defences makes it the less the 
plea of a rival claimant. For these 
reasons I think the second appeal lies 
though I must again add that the second 
reason (according to which 1 have to refer 
to the written statement) is unsatisfactory 
and I would rather rest my conclusion on 
a construction of the language of the 
article differing from Chhedi v. Gulabo 
(l) and from Kapalee Bewah v. Keshram 
Kooch (2). The preliminary objection is, 
therefore, overruled. 


Coming to the merits of tlic case, the 
evidence in the case and tlie findings of 
the Courts below show that, in the com¬ 
munity to which the parties belong, 
namely the community of goldsmitlis or 
Asaris. it is customary for the bride¬ 
groom’s jiarty to make a jjayment to the 
parents of the bride to enable them to 
meet a substantial part of the oxiienses 
of the marriage. It seems to me im¬ 
material whether it is the whole of the 
expenses of the marriage or a substantial 
portion of it. To tlio extent the bride’s 
father gets a contribution of tliat kind 
from the bridegroom's father he benefits 
by it ; though he does not iiocket it, he 
s])cnds for the marriage. It is true that 
presents made to the bride’s parents 
which are either small or relatively small 
having regard to the scale on which the 
rest of the expenses of the marriage are 
incurred do not necessarily make a 
marriage an Asura marriage. One must 
really look into the substance of the 
transaction. In the case in Bev. Gabriel- 
naihaswami v. Valliammai Ammal (4) 
there was some obscurity as to tho mean¬ 
ing of the word parisii panam The 
learned Judges who originally heard the 
second appeal bad a suspicion that it 
might be merely a courtesy present given 
to the bride’s parents and so they called 
for a finding whether it was regarded as a 
bride price. Having regard to the ruling 
in Muthu Aiyar v. Chidambara Aiyar (5) 
and to the statement in Manu. Ch. Ill, 
vv. 25 and 52, Ch. IX, vv. 98 and 100, 
quoted in Mayne’s Hindu Law, 9th edn., 
Art. 81 : ' Let no father, who knows the 
law, receive a gratuity how’ever small, 
for giving his daughter in marriage, since 
the man who, through avarice, takes a 
gratuity for that purjxjse is a seller of his 
offspring. ” I think that a substantial 
contribution towards the expenses of the 
marriage must be regarded as equivalent 
to taking a bride price. The learned 
vakil for the respondent relied on a 
remark in my judgment in Ratnaihanni v. 
Somasundara Mudaliar (6). I there 
said : * No special custom among 
Mudaliars to the effect that the bride¬ 
groom should incur the expenses of the 
marriage has been ideaded. ” That 

(4) [1920] M.W.N. 158=26 M.L.T 348=53 LO. 

423=10 L.W. 491. 

(6) [1813] 3 M.L.J. 261. 

(6) [1921] 41 76=(1921) M.W.N. 635= 

62 I.C. 931=13 Ii.W. 682. 
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remarkmade to avoid discussion of 
that question. It is true in fcliis case a 
custom has been pleaded and proved, and 
I have to decide whether the existence of 
such a custom makes any^ diftercnce in 
the result. I am of opinion it does not. 
d there is a general custom of taking 
intribution from the bridegroom’s party 
|among Asaris, it only comes to this : that 
jvery Asari marriage is an Asura form of 
marriage and it is not that on the ground 
of the general prevalence of such a 
custom, the marriage should be regarded 
las one in the Brahma form. The deci¬ 
sion in Jaikiso7idas Gopaldcis v. Tlari~ 
kisl\ond(i& Htdlochandas (7) has nothing 
to do with the point before me. There a 
present called pdlit was made to the bride 
and not to the bride’s relations. I am of 
opinion that the form of marriage in the 
case is nob Brahma form, but Asura form, 
and, agreeing with the Courts below, I 
dismiss the second appeal with costs. 


Khow th:»t it is fals,'. S'. Oii and 115 deal with 
ontir.dv tlitl-ront topics anti thorn is no (tontlict 
b^twOv-n the two. [!*• H. Ij 

★ ('•) .-lo*. N. 17 diu'ij i‘.rrriifr‘l 

after but »•«’</<'before />’s deed hi re'ijiect I'J the 
same proper!]/—D f ran tub n'tii drlni/i)i<t reij.-^ira- 
tion a>t'l 711''i'e i ihi'f 1‘ --/>n- .I’l’ sbeu'd aot In' 
fjircu priorlt]!. 

A convcvanc-* of enrt liii prop M-i V in favour of D 
was ox‘cutjd oj tho 1st of Air.ja'it I'.il*), but was 
jiot rn.^istnr.'d. Mi-'I.'.l b\' the cuii* 

duct of l>. P took a sal'd ‘j.l on lii “ LOlh S ptoiii- 
bar of tha saraa prop .Tty and j^ot it r.'gisi r ■ 1 .>i 
ths 11th. 1) ignoring what had hipp'nnl. and 

with tha fraviclulcnt objact of onfjroing the >.11 * in 
his own favour, than pra.'jut^d his convjvanc • f n- 
registration on tha 13th of S.'ptainbor and got it 
ro-gistcrad on the 20th of October. 

Held: that though the offeot of registration i^ to 
confer validity on the document from tho date of 
it.s execution, O. should not be allowed to roly 
upon his own fraudulent conduct to give his con¬ 
veyance proferonce over the said deed in P s favour 
executed later but registered earlier. [P. 41. C. 2J 

C. S. Venk'it icKari and K. G. Bahn. Kao 
—fv^r Appellant. 

T. M. Krishnaswamij Aii/ai —lor Res* 


Appeal dismissed. pendent. 


(7) [1877-78] 2 Bom. 9. 
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Venkatasubba Rao, J. 


M. K. Muhammad 
Appellant. 


V. 


Batch a 


Sah ib — 


Arunachalam Chettiar —Respondent. 

Second Appeal No. 834 of 1922, Decided 
on 2nd February 1925, against the decree 
of the District Court of Coimbatore, in 
A. S. No. 65 of 1921. 

•ff (o) Evidence Act, S. 115— FindUig av to re- 
pre'ienUitlon by one inducing anoDier to do an act 
is one of 'fact — Civil P.C., S. 100. 

Whether a person by any representation or by 
eondnot amounting to representation induced 
another to do a certain act is a question of fact 
and the finding must be accepted in second appeal. 

[P. 39, O. 2, P 40, C. 1] 


^ (6) Evidence Act, Ss. 92 and 115— Sections do 
not conflict vHth each other—In S. 92 subsequent 
representation is relied upon as true ; in S. 115 it 
ts relied upo^i as binding upon the party making 

It. 

Where a party seeks to give evidence of a subse¬ 
quent oral agreement modifying the terms of the 
written grant, he puts forward that agreement as 
true and relies upon the truth of that agreement. 
In the ease of aii estoppel, the party who pleads it 
does not profess to show that the representation 
made is true. On the contrary his case very pro¬ 
bably is that the representation is false but that 
the person who made it should not be allowed to 


Judgment. —The facts arc complicated 
and as the Munsif has set them out 
clearly in his judgment, I do not propose 
to state them again. The 1st defendant 
was the owner of tho property in dispute. 
On the Isb of August 1919, she executed 
a sale deed in favour of the 2nd defendant 
(Ex. II) On the lOth September 1919, 
she executed a sale deed in favour of tho 
plaintiff (Ex. C.). The contest is now 
between the plaintiff and tlie 2nd defen¬ 
dant. The question is shortly : Whose sale 
deed is to prevail ? 

The conveyance in favour of the 2nd 
defendant being earlier in date would in 
the ordinary course take precedonco. On 
behalf of the plaintiff it is urged that the 
conduct of the 2nd defendant created an 
estoppel and that he is precluded from 
relying upon his sale deed. The 2nd 
defendant treated the sale in his favour 
as cancelled, but under S. 92 of the Indian 
Evidence Act the subsequent agreement 
rescinding the sale cannot be jiroved. The 
question then is ; Did the 2nd defendant by 
any reiiresentation or by conduct amount¬ 
ing to representation induce the plaintiff 
to purchase the property parting with 
valuable con-aideration ? The effect of 
the finding of the Courts below is that the 
conduct of the 2nd defendant was of an 
unequivocal character and that the plain¬ 
tiff was thereby misled. This is a ques¬ 
tion of fact and the finding must be accep. 
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ted in second aiDi^eal. Even apart from 
this, I am satisfied that the finding is 
correct. It is unnecessary to narrate the 
• ircumstances which give rise to the plea 
of estoppel. The outstanding facts that 
are relied upon by the plaintiff in this 
connexion are, that the ist defendant 
with the concurrence of the 2nd defendant 
agreed on the 5th of September to sell 
tbe property to the 7th defendant; that 
an agreement of sale was accordingly exe 
cuted and that the 2nd defendant giving 
up his rights under his own conveyance, 
attested the agieement to sell. The 2 nd 
defendant thus held out that the sale in 
his own fav’our was inoperative, that the 
1 st defendant still continued to be the 
owner of the property; that she had 
authority to dispose of it and that the 2nd 
defendant was willing that the property 
should be dealt with as if it was at the 
absolute disposal of the 1st defendant. In 
short, the 2nd defendant’s conduct 
amounted to a representation that 
although he took a conveyance, the 1st 
defendant remained the owner of the 
property. The Courts below have also held, 
disbelieving the plaintiff himself on this 
IX)int. that he was induced to purchase 
the ptnpi rty by this conduct on the part 
of the 2nd defendant. I agree with its 
conclusion. Can the 2nd defendant now 
turn round, and say that he was on the 
date of the sale to the plaintiff, the owner 
of the j)roperty? I think not. In Suvat 
Chauudev Dev v Gopcil Chounder Dahci 
(l) their Lordships of the Judicial Com¬ 
mittee made the following observations: 

“ What the Law and the Indian statute 
mainly regard is the i)Osition of the per¬ 
son who was induced to act and the prin¬ 
ciple on which the law and the statute 
rest is that it would be most inequitable 
and unjust to him that if another by a 
representation made, or by conductj 
amounting to a representation, has induc¬ 
ed him to act as he would not otherwise 
have done, the person who made the re¬ 
presentation should be allowed to deny or 
repudiate the effect of his former state¬ 
ment, to the loss and injury -of the person 
who acted on it.*’ 

Their Lordships quote the following 
passage from the judgment of Lord 
Ghanceller Campbell in the case of Cairn- 
cross V. Oorrimer (2). 

“(ij [18^3] 20 Cal. 296=19 I. A. 203=6 Sar. 224 
(P.O.). 

(2) [1866] 3 Macq. 829. 


"The doctrine will apply, which is to 
be found, I believe, in the laws of all 
civilized nations, that if a man either by 
woi'ds or by conduct has intimated that he 
consents to an. act which has been done, 
and that he will offer no opposition to it, 
although it could not have been lawfully 
done without his consent, and he thereby 
induces others to do that from which 
they otherwise might have abstained he 
cannot question the legality of the act he 
had so sanctioned to the prejudice of 
those who have so given faith to bis words 
or to the fair inference to be drawn from 
his conduct.” 

Their Lordships also held that the 
terms of S. 115 of the Indian Evidence 
Act did not enact as law in India any¬ 
thing different from the law of England 
on the subject of estoppel. 

I am clearly of the opinion that the 
2 nd defendant cannot be allowed to deny 
that the 1st defendant was the owner of 
the property and was competent to dis¬ 
pose of it. I may observe that we are not 
concerned with the 7th defendant who 
does not put forward any claim. 

For the appellant, it was strenuously 
argued that to give effect to the doctrine 
of estopi^el would be tantamount to abro¬ 
gating S. 92 of the Indian Evidence Act. 
I cannot follow this argument. I am not 
asked to admit evidence of any subsequent 
agreement to rescind the original sale. 
Under S. 92 the existence of such agree¬ 
ment cannot be proved. The question 
would arise in this way under that section. 
If the 2nd defendant proves by the pro¬ 
duction of the sale deed that he is the 
owner of the pi’operty, no evidence can be 
given of a subsequent oral agreement on 
his part to rescind the sale. But, in the 
present case the plaintiff does not rely 
upon any subsequent agreement. What 
he says in effect is, the znd defendant’s 
conduct amounted to a certain represen¬ 
tation and he acted upon it. Did he or 
did he not make that representation ? 
That is the point to be decided. If he 
did make the representation and the 
plaintiff was misled by it and acted upon 
it, estoppel can be successfully pleaded. 
The Court is not called on to look at the 
couveyance in favour of the 2nd defendant 
at all It is not in the least degree con¬ 
cerned with it. Neither is it necessary to 
look at the sale deed nor to admit evi* 
dence of an agreement to rescind the sale. 
In fact tbe issue which the Court will 
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have to decide is whether or not a repre¬ 
sentation was made. Considerations per¬ 
taining to the sale deed are extraneous to 
this issue. Until the question of estoppel 
is decided against the plaintiff, there will 
arise no occasion to consider the appli’ 
cability of S. 92 of the Indian Evidence 
Act. I find absolutely no conflict bet¬ 
ween Ss. 92 and 115. The case in 
PHchayiimal v. Ponnambala Bhattar (3),. 
cited by appellant’s learned vakil, is dis¬ 
tinguishable and the observations relied 
on are obiter. There is another way of 
looking at the question. When a party 
seeks to give evidence of a subsequent oral 
agreement modifying the tei*ms of the 
written gi*ant, he puts forward that agree¬ 
ment as true and relies upon tlie truth of 
that agreement. In the case of an estop¬ 
pel, the party who pleads it does not pro¬ 
fess to show that the representation made 
is true. On the contrary his case, very 
probably, is that the representation is 
false but that the person who made it 
should not be allowed to show that it is 
false. Sections 92 and 115 deal with two 
entirely different topics and 1 am unable 
to discover any conflict between the two. 

In dealing with the question whether a 
transaction amounted to a sale or a mort¬ 
gage, Melvill, J. in the course of his judg¬ 
ment in Baksti Lakslxman v. Govinda 
Kanji (4) observed thus : 

If the holder of an absolute bill of 
sale were not only to allow the vendor to 
remain in possession, but were to take 
interest from him on the alleged purchase 
money, or allow him to go on improving 
the px’operty, I conceive that any Court 
would hold that the so-called vendee was 
estopped from endorsing his bill of sale. 
The answer to him would be, not that his 
conduct was evidence of an oi'al agree¬ 
ment converting the sale into a mortgage, 
but that, whether there had been such an 
agreement or not, he had by his conduct 
led the defendant to believe that he 
would treat the transaction as a mort¬ 
gage, and that, on the strength of such 
belief, the defendant had been induced to 
pay money which he would not otherwise 
have paid, and that under such circum¬ 
stances the plaintiff was estopped from 
denying that the original transaction was 
one of mortgage. In such a case it is clear 
that evidence of conduct would be strictly 
admissible under S. 115 Evidence Act.*’ 


It has been suggested by the apijcllant’s 
vakil that the view of Melvill, J. was over¬ 
ruled in Maiuid'Ki/iii v Ma Shre ( ) and 
that therefore the ])assage extracteal above 
from his judgment cannot bo taken as ‘sta¬ 
ting the law on the jioint ox])rossly deci- 
ded by Melvill, J. 1 cannot agree that the 
particular passage referred to above does 
not correctly state tlie rule of estoppel. 

I am clearly, tboi’efore, of the opinion 
that the plaintiff must succeed on tlie 
question of estoppel. 

The case may be considered from still 
another iioint of view. The '.ind defen¬ 
dant’s conveyance was executed on tlio 
1st of August i9i9, but was not immedi¬ 
ately registered. Misled by the conduct 
of the 2nd defendant (conduct to which I 
liave already referred) the jilaintiff him¬ 
self took a sale deed on tlio lOth Sejitem- 
her and got it registered on the lith. 
The 2nd defendant, ignoring what had 
happened and with tlio fraudulent object 
of enforcing the sale in liis own favour, 
then presented his conveyance for registra¬ 
tion on the 13th of September and got it 
registered on the 20th of October. The 
effect of registration is to confer validity 
on the document from the date of its exe¬ 
cution. Is the 2nd defendant then to be 
allowed to rely upon his own fraudulent 
conduct to give his conveyance iireference 
over the sale deed of the jilaintiiT exe¬ 
cuted later but registered earlier? For 
this reason also the plaintiff is entitled to 
succeed. 

Thfre is just a minor point wliich lias 
been raised by the appellants and in relates 
to the discussion of Issue 111 in the Mun- 
sif’s judgment. The 2nd defendant admit¬ 
tedly paid Rs. 350 and he will he entitled 
to that sum, Rs. 350 will be accordingly 
substituted for Rs. 227-3-7. The judg¬ 
ment of the lower appellate Court will be 
modified to that extent. The second 
appeal in other respects fails, and subject 
to the modification above, is dismissed 
with costs. 

This second Appeal having been posted 
again to be spoken to. There is no 
objection to the second appeal being dis¬ 
missed without any reservation of the 
nature contained in the last poragraph of 
my judgment, _ 

(6) [1918) 45. Cal. 320=44 I. A. 236- 15 A.I .J. 
825-33 648=3 P.L.W. 185=6 L.W. 

777=22 C. W. N. 257=23 M. L. T. 36=27 
C. L. J. 175=20 B.L.R. 278=«1918) M. W 
N. 300=9 L. B. R. 114=42 I. C. 642= 
11 Bur. L. T. 21 (P. C.). 


(8) 1912] 15 1. O. 326. 
(4) [1860] 4 Bom. 594. 
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appeal is therefore dismissed 
Appeal i. 
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t'HIL.LIPS AND ODGERS, JJ. 

V. Hanrianatha Aiyar — Plaintiff -- 
Appellant. 


V.. 


oth 


ers 


•De- 


Srinioasa Aiyayujar and 
fendants—Kespondents. 

Second Appeal Ko. 110 of 1922, Decided 
on 16th March 1925. against the ' decree 
of the Dist. Court of East Tanjore, in 
Appeal Suit No. 6 of 1921. 

W (oj Adverse Possession—ConivnuUy of posse'>- 
nion Is not disturbed by attachment of the property 
under Civil P. C—Civil P. C., 0. 21. P. 54. 

\n attachment under the Civil P. C., doG& not 
confer any interest in the prop3rty and cannot dis¬ 
turb the continuance of physical possession of the 
holder at the time. Hence, a mere attachment 
cannot affect the continuity of adverse possession. 
11 Af. I/, .r. 344 Fo«. {Case law discussed). 

[P 43 Clj 

(b) Adverse Possession — SytnboUcal possession 
delivered in execution proceedings does not inter¬ 
rupt possession if possessor was not party to exe¬ 
cution proceeding. 

Per Odgers, J.—Symbolical possession is suffi¬ 
cient to interrupt adverse possession when the 
adverse possessor is a party to the execution proceed 
ings, in which symbolical possession is given; as 
remrds persons not so patties, only actual dis¬ 
possession can interrupt their adverse 

T. B. Ramachandra Aiyar and S. 
Srinivasa Aiya )—for Appellant. 

S. T. Srinivasayopalachari —for Bes- 


)X5ndenfc8. ^ , 

Phillips, J .—The suit house origin* 
ally belonged to the 1st defendant s father, 
Narayana Aiyangar, and his brother, the 
2nd defendant, Alagasinga Aiyangar. A 
partition was effected between the brothers 
in 1881, but not by metes and bounds. 
Narayana’s share was sold to one Dikshi* 
tar, on 1st May 1905. Alagasinga’s share 
was sold to the plaintiff on lOth March 
1906. On 30th March 1906, Narayana s 

share was delivered to 
symbolical delivery. On 25th March 1907, 
Dikshitar sold his share to Alagasami s 
son, the 3rd defendant. On 3rd July 
the plaintiff attached Alagasinga s share, 
in execution of a decree. On 4th March 
1918, Narayana put in a claim petition. 
On 10th May 1918, the claim was allowed 
and on I9fch August 1918, the present suit 
was brought, under O. 21,63; meanwhile 
on 3rd April 1918, Alagasinga had brought 
a suit to recover possession of his share, a 
suit which has been dismissed. 


The Idwer Courts have found that there 
has been adverse possession, by Narayana s 
son, the 1st defendant, for 12 year:? before 
suit, and now in this Second Appeal, two 
questions arise: (l) M^hether the attach' 
ment by the plaintiff on 3rd July 1917, 
puts an end to the adverse possession of 
1st defendant, namely, whether the pos¬ 
session of 1st defendant, from that date, 
till this suit was filed, continued to be 
adverse, and uninterrupted ; (2) Whether 
the symbolical delivery of cOth March 
1906, put an end to the 1st defendant’s 
adverse possession or not. The decree, 
in which symbolical delivery was given, 
was against Narayana alone and Ist. 
defendant, his son, was not a party to it. , 

The first point has been expressly 
decided, in Sitharami Reddi v. Venhu- 
Reddi (l). In that case, the defendants 
had been in possession, for less than 12 
years, at the time of attachment, but con¬ 
tinued in possession, until the suit w^ 
brought, more than 12 years, after theirj 
possession commenced. It was held in this 
Court that the attachment could not have 
the effect of arresting the running of 
time against defendants. If that ruling is 
adopted, it is clear that the plaintiffV 
suit is barred by limitation. But it is 
urged for the appellant that the decision 
in Pandian Pillai v. Vellayappa Row- 
i/ier ( 2 ), is authority to the contrary and 
this contention appears to have some fofee 
for, in that case, the facts were very 
similar and it was decided against the 
parties claiming adverse possession. Be- 
f 0 rence is made, in the judgment, to 
Sitharami Reddi v. Venhii Reddi {l), and 
it is not dissented from, nor criticized in 
any way, apparently because it was held 
that no question of interruption of pos¬ 
session or of its continuance, despite the 
attachment, arose. Although, therefore, 
the decision appears to be in direct 
contravention of the decision in 
Sitharami Reddi y. Venkii Reddi (l) 
it based on other grounds, grounds 
which are not too clear, because, in the 
judgment, the facts do not appear to be 
correctly set out, owing to the apparent 
transposition of the words ‘ plaintiff " 
and ‘ defendant ” in two places. Beliance 
is also placed on Vasudeo Atmaram Joshi 
v. Ehnath Balkrishna Thite (3), and tha t 

(1) [1901] 11 M. L. J. 344. 

(2i [1917] 33 M. li. J. 316=42 L 0.438=6. 

K W. 588. 

(3) [1911] 35 Bom. 79=8 I. C 639=12 Bom 

Ij. R. 956. 
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no doubt is an authority, directly in 
favour of the appellant; for, it was there 
held that in such a suit, namely, under 
S. ^83 of the old Civil V. C., it must 
be proved “ that on tho date of tho 
attachment, which ^Yas subsequently 
raised by order of tho Court, on the 
application of the 1st respondent, their 
judgment-debtors had a subsisting right 
to the property.** For this proix>sition 
Harishankar Jebhai v. Naran Karsati (4), 
is relied on, but a reference to the latter 
shows that in that case tho date of the 
order on the claim petition was treated 
as the date on which the adverse ijosses- 
sion ceased. If that date is taken in tho 
present case, namely, 10th Juno I9l8, 
the plaintifi’s suit is barred by limitation. 
This latter proposition is supported by 
the authority of the Calcutta High 
Court in Phul Kumari v. (Jhanshyam 
Misra (5), where it was held that the 
order of the Court was the basis of the 
subsequent suit. \Vc have not been 
referred to any other authority than 
Vasudeo Atmaram Joslii v. Eknath Bala^ 
krishna Thite (3), which is directly in 
point; and inasmuch as that case purports 
to bo based on a prior decision, which 
was not to the same effect, there is no 
argument in the judgment, which goes 
to show that the decision in Seetharami 
Beddi v. Venku Reddi (l), is incorrect. 

It is suggested that we should refer 
this point for the decision of a Full 
Bench ; but I do not think it is necessary 
in view of the following circumstances. 
In the first place, the decision in Seetha¬ 
rami Reddi v. Venkii Reddi (l), has never 
been dissented from, although it was 
given so long as 1901, and on the merits 
I respectfully agree with the conclusion. 
Attachment of immovable property is 
effected, by an order prohibiting the 
judgment-debtor, from transferring or 
charging the projjerty in any way and 
all persons from taking any benefit from 
such transfer or charge : (O. 21, R. 54, 
Civil P. C.). It has always been held 
that an attachment does not confer any 
interest in the property and it is difficult 
to see how a mere attachment can disturb 
the continuance of physical possession of 
the holder at the time. There are many 

(4) [18941 18 Bom. 260. 

(6) [1908] 35 Cal. 202=35 I. A. 22 =7 C. K J. 

86=12 C. W. N. 169=14 Bur. L. R. 41=10 

Bom. L. R. 1=5 A. L. J. 10=17 M. L. J. 

618=2 M. L. T. 506 (P. C.). 
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authorities for hoidiug that achaisi* 
l^ssession is uol disj url)e(l, ('xcopt hy 
actual ouster. For instance, in I^irnk(tj 
Mohan v. Uipin (6), wlu'ro tho Cmirt 
ordered tho proportv' to he put- in posses¬ 
sion of a Receiver, hut, p,)SS(^ssion was 
not actually given, it was lield tiuvL 
possession was not disturhed. Again in 
Sintjanii'olu- Miif/aliar v. Choll il'niya 
M lid all ay H), it was held tlia! a (helara- 
tion that fclie party in possession liad no 
title has not the effect of interru])tiiifs Mu- 
continuity of his adverse possession ; ai 
page 751 of the same volume, it was held 
that a decree which was not executed 
did nob disturb possession. In view of 
these decisions, it is difficult to hold that 
a more attachment under which posses¬ 
sion is in no wav disturbed can affect the 
continuity of adverse possession. Appel¬ 
lant relies on two cases reported in Rajah 
of Venkdtaoiri v. IsnkapnHi SuhhiaJi, (8) 
and Sarat Chandra v, Bibhahati Pcbl (9) ; 
but in both those cases tho attaclunent 
was not one made under tho Civil P. G., 
but was made by a Magistrate, in jnocoed* 
ings under Chap. 12 of the Criminal 
P. C. and must be distinguislied on tlio 
ground that an attachment under that 
chapter imi)lies an actual taking jKxsses- 
sion of the property by the Magistrate, 
or by some one under his orders. I am 
therefore of the opinion that the decision 
in Seetharami Reddi v. Venkii Reddi (l) 
is correct, and see no necessity for 
referring the case to a Full Bench, as 
there is no actual conflict of opinion in 
this Court. In this view, it is unneces¬ 
sary to decide the second point raised, 
which was not raised in the lower Courts 
The appeal is accordingly dismissed with 
costs. 

Odgers, J. —Two points have been 
raised in this appeal :—(l) Is symbolical 
possession, (i. e.) delivery by the Court 
of immovable property, in the execution 
of a decree sufficient to interrupt adverse 
possession ? and (2) does an attachment 
of immovable property serve to interrupt 
adverse possession ? 

The plaintiff, who brings the suit under 
O. 21, R. 63, after the disposal of a claim 
petition, in favour of defendant's father 

(6) A. I. R. 1924 Cal. 118=38 C. L. J. 220. 

(7) A. I. R.1923 Mad. 83=46 Mad. 525 =(1922) 
M. W. N. 676=16 M. L. W. 544=31 M. L.- 
T. 298=43 M. L. J. 737. 

(8) [1903] 26 Mad. 410. 

(9) [1921] 84 O. L. J. 302=66 I. 0. 433. 
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lilead-? that since the 10th March 1906 
the plaintiff’s father and himself had 
been in possession of a moiety of the 
immovable property in question and he 
brought the suit, for a declaration that 
the other moiety belongs to the 3rd 
defendant, or to Defendants 2 and 1 and 
that it was liable to be attacl^ed, in 
execution of the decree in O. S. No. 154 
of 19i2. 

The ist defendant who is the only 
contesting defendant, pleaded that he and 
liis fatlier had been in adverse possession 
to the plaintiff and the other defendants 
of the wliole of the proj^erty in question 
for a period of over 25 years. The dates 
material to the points set out are : On 
the 8t)i of June j 881, there was a 
]iartition between the 1st defendant’s 
father and his coparcener, Alagasinga of 
the property in question. On the 1st of 
Ma> .90* there was a Court auction sale 
of the jst defend nt’s share, to one 
Dikshitar. On the 30th of March 1906, 
there was symbolical delivery of 1st 
defendants’ share to Dikshitar. On the 
2H]iofMarch i907 there was a private 
sale by Dikshitar to the son of Alagasinga 
who was tlie Jst d^efendant’s coparcener 
above referred to and previously on the 
10th of March 1906 there was a private 
sale of Alagasinga’s share to the plain¬ 
tiff’s father. On the 3rd of July 1917 
there was an attacliment by plaintiffs of 
Alagasinga’s share. On the 4th of March 
19i8, there was a claim petition by 
the 1st defendant’s father who was 
in possession. On the ^rd of April 19> 8 
the plaint in Second Appeal i09 
was presented by Alagasinga. On the 
lOth of June j9j8 the claim of 1st defen¬ 
dant was allowed and the attachment 
was raised, and on the i9th of August 
19 8 the plaint in the present second ap¬ 
peal was presented by the plaintiff. 

It will’be observed that both the plaints 
are more than liJ years from the date of 
the symbolical delivery of the plaintiff’s 
share to Dikshitar, but the attachment by 
the plaintiff on the 3rd of July ^9x7 is 
within I'Z years. 

^ow, as to the first i)oint, reliance is 
placed by the appellant on the cases re¬ 
ported : in KoclverldVota Verikatakristna 
Hov V. Vadrevu Venkappa (iO) and Sri 
Earfha Krishna Chandarji v. Mam Baha-‘ 


diir (ll). In the first case it was held 
that the effect of symbolical delivery was 
in the case of the judgment-debtor himself 
absolute; but where the judgment-debtor 
is not the party in jxjssession, adversely to 
a third party (as here), delivery made in 
the absence of that thii’d party and not 
personally to him cannot by itself affect 
his possession, nor amount to an ouster or 
dispossession of him and his possession 
will continue uninterrupted ; but if he 
was present and the delivery takes place 
advei’sely to the claim of such third party, 
it may be equally operative as against 
him. It was contended that the present 
case is the case of a stranger I'esisting the 
suit, not of a stranger trying to recover as 
1st defendant was not a party to the suit. 
In Sri Madhn Krishna Chandarji v. Ram 
Bahadur (ll) it was held that symbolical 
possesssion will avail and dispossess de¬ 
fendants sufficiently, because they were 
parties to the proceedings, in which it was 
ordered and given: Juggohundhu Mukerjee 
V. Ram Ch under Bysack (l2), is affirmed. 
The case in Tobeda Khotnum v. Tulsi 
Charan Das (.*3), was also relied on. The 
learned Judges there say that the deci¬ 
sions show that symbolical possession does 
not in any way affect the possession of or 
give start to a fresh period of limitation 
against persons who are not parties to the 
suit or execution proceedings. Tlie 
learned Judges refer to a Privy Council 
case, reported in Sri Radha Krishna 
Chanderji v. Ram Bahadur (ll) where 
their Lordships say that: 

Sy’^mbolical i)ossession is sufficient to 
interrupt adverse possession when the 
adverse possessor is a party to the execu¬ 
tion proceedings, in which symbolical 
possession is given ; as regards persons not 
so parties, only actual dispossession can 
interrupt their adverse possession.” 

This in my opinion is sufBcient to dis¬ 
pose of the point, adversely to the appel¬ 
lant if we can assume that 1st defendant 
was no party to the execution proceedings. 

A greater part, however, of the argu¬ 
ment before us has been centred on the 
second point, viz., as to the effect of attach¬ 
ment, as interrupting adverse ixjssession, 
there being no doubt, as already pointed 

(llj [1918] 34 M. L. J. 97=23 M. L. T. 26=16 
A. L. J. 33—7 L. W . 149—27 C. I>. J. 191-- 
22 C. W. N. 330={1918) M. W. N. 163=20 
Bom. L. R. 502=43 I. C. 268=4 Pat. L. W. 

9 (P C) 

12) [1880] 5 Cal, 584*5 C L. R. 548 (P. B.). 

13) A. I. R. 1923 Cal. 82=36 C. L. J. 472. 


(10) [1904] 27 Mad. 262. 
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out that on the date of the suit the 
period requisite to establish adverse ix)s* 
session had elapsed. It is said that there 
are two cases, neither of them i*eporte3 in 
the authorized reixjrts, on each side of the 
line. For the appellant it is frankly ad¬ 
mitted that the case rejxirted in Seetha- 
rami Heddi v. Vcnku Reddi (l) is against 
his position. There, the learned Judges 
distinctly and in so many words lay down 
that attachment could not have the effect 
of arresting adverse ix)ssession, by 
strangers holding adversely, when the 
properties were attached by the plaintiffs, 
as belonging to certain of the defendants 
in the case, against whom the strangers 
were holding. It is said that the case in 
Pandiyan Pillai v. Vellayappa Roxvther 
(14) is diametrically opposed to this, and 
the head-note certainly gives some colour 
to this view. The learned Judges however 
dispose of the case in another manner. The 
decision in Seeih irami Reddi v. Venkit, 
Reddi (l) was brought to their notice ; 
but they merely remark : 

An old decision of this Court not repor¬ 
ted in the authorized reports ; namely, 
Seeiharami Reddi v. Vcnku Reddi (l) 
supports Mr. Devadoss.” 

They preferred to dispose of the case on 
a different ground, namely : 

that a decision in a regular suit, in¬ 
stituted to contest the order in the claim 
proceedings, places the parties in status 
quo ante, either by vacating the order, 
made in the said execution proceedings, or 
by confirming it. The result is the plain¬ 
tiff is directed not to interpose obstacles 
in cariydng out the further steps 
necessary to reap the fruits of 
the attachment. Both the parties 
are bound by that pronouncement ; 
consequently no question of interruption 
of possession or of its continuance despite 
the attachment arises.” 

So far from intending to overrule or dis¬ 
approve of the decision in Seethai'ami 
Reddi v. Venku Reddi (l), it appears to 
ooe, from this last sentence, quoted from 
the judgment, that the leai*ned Judges 
held that the question did not arise. In 
roy opinion, therefore, as far as authorities 
have been brought to our notice, the case 
in Seetharami Reddi v. Venktc Reddi (l) 
stands uncontradicted. It is a case that 
has stood over for 23 years, and it seems 
w me tha t it would be improper for us to 

U4) [1917] 6 L. W. 588=42 I. C. 438=^3”M. U 
31-6 . 


ecline to follow it, unless there was some 
very cogent reason for doing so. 

Now, it has been constantly hold tliat 
an adverse possession is a (luostioa of bust 
It has been argued for the api)oliant tiui!: 
the natux'e of an attachment is such., tln»t 
on an attacliment taknig j)laco, the Co\irt 
receives tfie i>roporties into its custody, 
and what liiis means may ho scon l>y tlio 
form of attacliment given in .Appendix E, 
Form 24 of the Uode of Civil Proc('diu'e. 
It only directs abstinence from transha- 
ring or charging t* e property liy gift, sale, 
or otherwise during the continuance ot 
the attachment. It certainly does not 
physically interrupt the possession of iiei- 
sons already on the property, and in my 
view it cannot be said even theoretically 
to do so. If it were allowed to interruiit 
any possession one can see that a wide 
door is open to fraud and opjiression. The 
case in Vasudeo Atniaram v. Eknath Bala' 
krishna (3) supiiorts the ajipellants. That 
was a suit to establish tlie appellant’s 
rights to sell the property in dispute, as 
that of the judgment-debtor’s, and it was 
held that the appellant must i)rove that 
on the date of the attachment, which was 
subsequently raised, the judgment-debtor 
had a subsisting riglit to the projierty : 
and that the suit must therefore be tried, 
as if it were a suit for possession, by the 
judgment-debtor. Tlie learned Judges add 

So regarded, it is not the case liere of the 
judgment-debtor having been disiiossessed, 
or having discontinued possession wliile 
in possession of the property.*’ The learned 
Judges there specifically rely on Ha ri¬ 
sk aiikar Jebhai v. Naran Karsan (i) where 
the critical date is taken to he that of the 
order of 11th August 1908, which directed 
the removal of the attachment. That 
date corresponds to 10th June 1918 in 
the present case and is inclusive of the 
present point ; and that date is more than 
12 years from 30th IMarch r906. An old 
case in Krishnavia Rajah v. Nayayana- 
stvami Rajah (15) lays down that the 
effect of an attachment does not change in 
any way the possession of the property su 
as to bring the case within the 12 years 
limitation. 

A further point was taken, viz., tliat tiie 
suit as allowed by O, 21, K. 63, although 
called a suit, was in fact nothing bub a 
continuation of the claim ju'oceedings, and 
the apixellant relied on Krisknappa Chetty 

(15) 4 M.hTC.'28T 
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V. Ahdul Kkader Sahib (16), In that case 
the Privy Council decision in A'w 

m<iri V. Ghatishyam- Misra (5) was referred 
to ; and in the opinion of Sadasiva Aiyar, 
J., such suits have not any of the essen¬ 
tials of original actions, but merely forms 
of ai)pcal allowed by the Civil Procedure 
Code, to he brought in the guise of original 
suits.” The Judgment of their Loidships 
has, however, been commented uiwn, by a 
Pull Bench of tliis Court, in Ramasioami 
Chettiar v. Mdllappa Reddiar (17), where 
Wallis, C. J., said : 

The Privy Council, no doubt, referred 
in one place to the suit under S. 283 to 
establish the riglit of the unsuccessful 
party to the claim petition, as an action of 
appeal and to the i)laint in such a suit, as. 
a plaint for review of a summary decision; 
but this language must bo read, with refer¬ 
ence to the question before them.” 

OldheUl, J., in the same case, points out 
that all their Lordships were concerned 
with was the question of Court-fees, in 
connexion with which the character of 
the relief asked for by the plaintiff would 
be decisive. 

For these reasons I am of opinion that 
attachment does not interrupt adverse 
possession, or rather |x>ssession which is 
ripening into adverse possession. This 
second point also fails and we must give 
effect to the decision in Seetharami Reddi 
V. V'e7iku Reddi (l) above quoted. I agree 
with my learned brother that there being, 
in my opinion, good and sufficient autho¬ 
rity against the proposition that adverse 
possession can be interrupted by attach¬ 
ment, there is no necessity for reference to 
a Pull Bench. Consequently the second 
appeal must be dismissed with costs. 

_ Appeal dismissed. 

(16) [1915] 38 Mad. 635=25 I. C. 11=26 M.L. 

J. 449, 

(I'i) [1920] 43 Mad. 760=(1920) M.W.N, 672= 

39 M.Ij.J. 850 = 28 M.L.T. 170=69 I.C. 

947=12 L.W. 475 (F.B.). 
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Spencer and Odgers, JJ. 

Dei/vachila Aiyangar Appellant 
Plaintiff. 

V. 

» • 

Reghupathi Venkatachariar and 
oih ers —Respondents—Defendants. 

Appeal No. 175 of 1922, Decided on 5th 
February 1925, against the decree of the 
Sub'J., Tuticorin, in O. S. No. 42 of I9i0. 


Venkatachariar (Spencer, J.) 1925 

(a) Hindu Laic — Alieuatiou—Joint family—^ 
Faf'her cannot heqxteath hy Will joint family pro¬ 
perty- 

Father oinnot dispose of by Will joint family 
property; 43 Mad. 824. Foil. [P .47 O 1] 

(6) Hindu Law—Joint family—Father and 
.*^on beiyig coparceners former cannot appoint 
te'iiamentary guardian for son for the coparcenary 
property. 

Tho appointment by a father of testamentary 
guardians for his son to manage properties with 
regard to which the f.ither and son are copar¬ 
ceners illegal ; 41, Mad. 561 {F. H.,)Foll. 

[P 47 C 2 

(c) (ruardian and Waid — Mere fact of 
guardian acting alcnuj ivith others not aufkort'<zd 
to dra^ with the property does not invalidate' 
transaction. 

✓ 

If a mother acted bona fide, in the capacity of 
the natural guardian of her son, any disposition 
made by her is not invalid, for tho mere reason 
that other persons, who were not authorized to 
deal with the property, jcine<l in the transaction. 

[P 47 0 2] 

(dl Guardian and Ward—Guardian should 
ywt pervianently alienate immovable property to 
provide maintenance for person entitled to be 
maintained only for life—But such alientlon is 
voidable only—Hindu Lau — Guardianship. 

It is a breach of trust on the part of a guardian 
to make permanent alienations of immovable pro¬ 
perty, for the purpose of providing for the main¬ 
tenance of a person who is only entitle<l to be 
maintained for her life-time, according to tho 
law. But such alienation is voidable only and 
not void. 39 AV. 61 and A. I, R. 1922 Mad. 112 
Foil. [P 47 C 2] 

T. Rnnyach ariaVy .A. Krish naswam i 
Aiyary N. K. Thirumala Chariar und S. 
Rajayopalach ariar —for Appellant. 

S. Varadachariar &nd P. V.Kri.si.a i- 
awavii Aiyar —for.Respondentc!. 

Spencer, J.—Plaintiff is the appel¬ 
lant. He brought this suit for recovery 
of ancestral property that had come into 
IX)ssession of his step mother’s brother’s 
family through her Will,dated the 9th^ De¬ 
cember 1903. The plaintiff’s father died 
on cOth July 1900 while plaintiff was a 
minor. The plaintiff’s mother, Nachiar 
Ammal, was his father’s junior wife and 
Chinnappen Janaki was the name of the 
senior wife. The 1st defendant and the 
3rd defendant’s husband are brothers of 
Chinnappen Janaki, the plaintiff’s step¬ 
mother. The 2nd defendant is the 1st 
defendant’s son. On 23rd July 1900 the 
plaintiff’s father executed a written Will, 
appointing his junior wife, Nachiar 
Ammal, bis sister Alagu Janaki and his 
aunt’s son, Ranga Aiyangar, as managers 
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of his iH'Oporties after his deatli and 
^ardians of the minor plaintitT. Incase 
ftf difference of opinion amons tlieiu. the 
decision of Nachiar Aminal was to l)o 
final. There was a boquost of I aero (ui 
cents, in favour of Kau^a Aiyaui^ar. and 
there was also a provision of G kottas of 
paddy and Rs. ‘2") cash, por year, for the 
maintenance of tho testator s tirst wife, 
Chinnappon Janaki, with tho provision 
that if she did not accept tiiis ailolment,- 
she would have Rs. 1,-00 down in cash. 
The plaintiff’s lirst witness, wlio is a puro- 
hit and also a paternal relation of the 
plaintiff, deposed that after tho plaintiff’s 
father died, Chinnappen Janaki and her 
brother came and obstructed tlio porfoi- 
manco of the funeral ceremonies and re¬ 
fused to let the corpse bo removed from 
the house, until she was given some lands 
for maintenance, in lieu of the paddy 
and cash provided in the Will- T!iis 
evidence, as to coercion of the plaintiff s 
guardian, given by this witness,was not re¬ 
butted by anything for defendants. On tho 
4th August 1900 the three guardians, ap¬ 
pointed' under the Will, entered into an 
agreement, in which Chinnappen Janaki 
joined (Ex. II), which contains a state¬ 
ment that the plaintiff’s father, on his 
death bed, revoked his written W'ill and 
orally directed that nanja lands worth 
Rs. 2,000 and Rs. 1,200 in cash, for pro¬ 
viding a residence and other nanja lands 
si;)ecified in the schedule, in lieu of the 
sum of Rs. 1,100, should be given to 
Chinnappen Janaki for maintenance, with 
all rights of disposal. After this, the 
senior widow, Chinnai>pen Janaki, brought, 
a suit (O. S. No. 150 of 1902) for a 
declaration of her right and for transfer 
of the patta belonging to the properties 
allotted to her and obtained a decree ex- 
parte as the plaintiff’s guardians did not 
defend it. The plaintiff’s stepmother 
died on 28th December 1903, after will¬ 
ing away the property, in favour of her 
brothers., Now, plaintiff has come of age 
and suesJor recovery of the joint family 
property, which has been improperly 
alienat^. In the lower Courts, his suit 
was dismissed. 

The written will of the plaintiff's 
father was clearly invalid, in so far as it 
purported, to dispose of by will joint 
family, property, [vide Subbarami Reddi 
V. Ramamma (])] and the appointment 

U) [1920] 43 Mad. 824=12. L. W. 249=59 
I. O. 681=(1920) M. W. K. 529. 


undtu* it. of ti^s’iiiuontary guardians, i.. 
inanago tho proport ios of the plainiill (a 
minor eoparociu r) \\<is also ill(‘g!il iviilt 
C’/. ill It in hn hi in I'ill a i v. lliin<hisn ni i 

Nank>‘r (-).; Tlio alK'god oral Will, wen- 
it lrui\ wjLs aKo invitlid, tor the saiiif 
reason that tho phuntilV s lalhor luul lu- 
Iiower to disp..)so of inimovahlo }»rop<‘rt>, 
holongiug to tho joint. I'iimily aflor hi 
deat li. 

Tho learned Suhordinalo Jtidgo fomid, 
under Issue VI (at, lliat tlio pr.)|it‘rtio- 
coveroil by Ex. 11 aro joint f:iinil> pr.i 
perties and tins limling luis not luani 
challenged, lie upheld tho alituialion 
under Ex. 11, both as htung n jiroptu 
provision for iiiaintenaTico and as lieing a 
family settlement of a disputed cdaiin. 

The appellant’s pleader argues that ilu- 
idaintilT’s mother, acting as his natural 
guardian, bad no jKJwer to delegate her 
authority by taking in two other |H‘vsons 
to act with her. If she acted hona 
in the capacity of tho natural gviardian 
of her son 1 >hould not he imrlined to 
liold that any di>posiii()n made by her 
was invalid for the mere reason that, 
other persons who were not autho¬ 
rized to deal with the property joined in 
tho transaction, hut tho more. imi)nrtanr 
question to bo decided is wln^ther tlu' 
alienation of joint family properties can 
be justified, under the circuinstancos of 
this case. Regarding it, as an act of a guar- ' 
dian of a minor, against whom a claim for 
maintenance liad been iireferred, was it a 
prudent act to buy off an uncertain claim 
for future maintenance for life, by mak¬ 
ing a gift of ancestral property in perpe¬ 
tuity ? Chinnappen Janki might have died 
immediately after receiving tlie gift ; in 
fact she lived only for three years more, 
by which time she had parted with her 
rights in the property. Prima facie, 1 con¬ 
sider that it was a breach of trust, on the 
part of the plaintiff ’s guardian, to make 
permanent alienations of immovable pro¬ 
perty, for the purpose of providing for the 
maintenance of a person who was only en¬ 
titled to be maintained only for her life-! 
time, according to tho Hindu Law. 

In Lowin’s Law of Trusts, 12th Edition 
page 710, the general principle is stated to 
be that, if a trustee does, without suit, 
what would have been ordered by the 
Court and what is compellable by suit, his 

' (2j L1918J 41 Mad. 561 .=7 454= S4 
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act is valid. If the plaintiff’s mother had 
been appointed guardian by the Court, 
under the Guardians and Wards Act, she 
would have had to apply under S. 34, 
clause (e), for appropriating such a portion 
of the income of the ward’s property, as 
the Court might direct, towards the main¬ 
tenance of the persons dependent on him. 
She would have had no power to transfer 
any part of the immovable property, with¬ 
out the previous permission of the Court 
(vide S. 9) and no Court would have 
given permission, for a permanent trans¬ 
fer of immovable proi^rty, without the 
strongest reasons being forthcoming. The 
obligation of the minor to maintain his 
father’s senior widow was only co-exten- 
sive with the widow’s lifetime, and the 
power of the guardian to alienate the 
family property must also be regarded as 
co-extensive with that obligation. 

It is argued that the plaintiff’s guar¬ 
dian’s act can be justified, as having saved 
the plaintiff from being sued for main¬ 
tenance. As a matter of fact, it did not 
prevent the senior widow, from afterwards 
suing the plaintiff, and if no provision had 
been made, such as that contained in Ex. 
II and if the widow had sued for main¬ 
tenance, it is impossible to believe that any 
Court would have decreed a permanent 
transfer of ancestral properties, to meet a 
claim for maintenance for life. 

In my judgment, therefore, the perma¬ 
nent alienation, made under Ex. II, was 
wholly unjustifiable and must now be set 
aside. The action of the plaintiff's guar¬ 
dians in not defending O. S. I^o. 150 of 
190- must, in this view of the case, be re¬ 
garded as grossly negligent. 

The appeal is. therefore, allowed and the 
plaintiff will be given a decree as prayed 
for in his plaint, excei^t as to his claim fcr 
mesne x>rofits, from 20th December 1903. 
As regards mesne profits, the alienation by 
the plaintiff’s guardian being voidable 
as explained in Bhirgii Nath Chaube v. 
Narsingh Titvari (3) and Suhha Gotindan 
V. Krishnamacha7’i(4:) and not having been 
repudiated before the institution of this, 
suit, 1 agree with my learned brother, in 
thinking that the plaintiff is entitled to 
mesne i>rofits, at the rate found by the 
lower Court to be fair, from the date o f 

(3) [1917] 39 All. 61=35 I. C. 475=14 A. L. J. 

C4i A. I. R- 1922 THod. 112=45 ^hxd. 449=42 

' ^ M.L. j..372—15 M. L. W. 537=30 >K L. T. 

2l7=(1922)'tl. W. Is. 269. - 


the suit only and the decree will provid® 
accordingly. The decision in Suraj Ran' 
jan Ckoudkury v. Premachand Choiidhury 
(5) to which our attention was drawn at 
the eleventh hour, is not in point. There 
is no doubt that a plaintiff could not 
under any circumstances recover mesne 
profits for more than 3 years before suit, 
as that remedy would be barred by Art. 
109, Limitation Act. That is all that the 
case is an authority for. As each side has 
succeeded in part, each will bear his own 
costs in the appeal. 

Odgers, J. —I agree. My learned 
brother has dealt with the reasons, why 
the first ground on which the lower 
Subordinate Judge sui)ported this claim, 
namely, that it was a proper provision for 
maintenance, cannot be supported. I am 
also of opinion that the second ground, 
namely, that it was a family settlement, 
or as it was well stated, as being the price 
of family peace, equally cannot be sup¬ 
ported. That the senior widow had 
a claim for maintenance is of course not 
disputed. The only question was, as to 
iU quantum ; and, in my opinion, it can¬ 
not be said that it was a bona-fide buy¬ 
ing off, or a settlement of family dispute, 
when that was the only question. 

After our judgment in this appeal had 
been pronounced, a discussion arose, re¬ 
garding the mesne profits, which ought to 
be allowed to the plaintiff, who has 
succeeded in the apjieal before us. 

It is contended for the appellant that 
mesne profits should be allowed, from the 
date of the alienation, by the plaintiff's 
guardian, which we have held, in our judg¬ 
ment to be wholly unjustifiable and have 
accordingly set aside. On the other hand, 
the respondent contends that the aliena¬ 
tion being only voidable and not void, 
mesne profits can only be awarded, from 
the date when the alienation is set aside, 
i. e., by reference back, to the date of 
plaint. The question, therefore, arises as 
to whether the alienation evidenced by Ex- 
II is void ab initio, or only voidable. 
There is no doubt on the authorities that 
the alienation by a Hindu widow of her 
luisband’s estate, as against a reversioner^ 
•s good until the sale is set aside. Eor in- 
tances, in Rangammi Gounden v, Nacki^ 


■'(5) 11918] 22 O. W. N. 263=43 I. C. ^81=2rC- 
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appa Gounden (6), it was held that “when 
the alienation of the wliole or part of the 
estate is to be supported, on tlio ground of 
necesssity, the consent of such rover-ion- 
ers, as might fairly ho oKpected to he in¬ 
terested to quarrel with the transaction 
will be held to afford a presumptive proof, 
which, if not rebutted by contrary proof, 
will validate the transaction as a right and 
pix)i>er one.” See also Bijoy Gopal 
MiiJcerji v. Krishna Mahishi Devi (7), 
where their Lordship say referring to the 
alienation of the Hindu widow^:—“ Her 
alienation is not, therefore, absolutely 
void, but it is prima facie voidable, at the 
election of the reversionary heir.” That 
being the state of the law, with regard to 
the alienation of a deceased husband’s 
estate by a Hindu widow, does it make 
any difference, if the alienation is not by 
a Hindu widow as such, but by lier as 
guardian for her minor son, who takes it 
as the estate of the deceased father ? Appa* 
rently, there ig no difference in principle 
and it has be^n held by the Calcutta High 
Court in Krishna Dhone v. Bhatjabnfi 
Chandra (8), that a sale of a minor’s pro¬ 
perty in fraud of his i*ights is only void¬ 
able and is valid till avoided. After the 
argument was concluded, we were referred 
by Mr. Bashyam, to a statement in Baraj 
Banyan Ghondhury v, Premchand Chotc- 
dhury (5). ^ That was a case of limitation, 
where the question arose, whether Art. 
109 of-the Limitation Act was applicable 
to a suit for mesne profits, where posses¬ 
sion had been obtained by the defendant, 
under a sale subsequently set aside. The 
appeal was originally heard by Doss and 
Richardson, JJ., who differed in opinion. 
Doss, J., at p. 267 says : “It is only when 
the sale is finally set ’^aside by a suit, or 
the decree is finally reversed on appeal, 
that the possession by virtue of the ulti* 
mate judicial declaration becomes wrongful 
not merely from the time, when such de¬ 
claration is proribunced, but ab initio, i. e., 
front the time, the unsuccessful party or 
the purchaser was iilstalled into posses¬ 
sion ; and be held that the plaintiffs* could 
---<il-i_lU_ <<»■ 

(6)- [1919] 42 AEid. 523=46 I. A. 12=B6 

J. 493=17 A. L. J. 636=29 C.-L, J.-639=21 
B. L. R. .640=23 C. W. N. 777=(1919) M. 
\V. N.262=26 ^r. L. T. 5=50 I. 0. 498=10 
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recover mesne profits, for the whole time 
during wliich the defendant had been in 
possession. Richardson, ,T. differed, holding 
tliat the claim foi* mc'^no in-ofits for more 
than \ears In'fore sinr was barred. On 
the hearing of the Letters Patent Appeal 
by three Judges the opinion of Richardson. 
J. prevailed. If tliereforo the dictum of 
Doss, J. is treated, as applicable to the 
facts of the present case, of whicli I am 
not convinced, it would ai)poar to liave 
been overruled. In Suhha Goundun v. 
Krishnaynachari (3) there was a suit in¬ 
stituted by the coparceners, to set aside a 
sale of ancestral, immovable property by 
the manager, on the ground' that tlie sale 
was not for family necessity. Here again 
it was said by the learned Judges (Kumara- 
swami Sastri and Devadoss, JJ.) that in the 
case of sales by a father or managing 
member of a joint family, for alleged 
necessity, the sale will be good till avoided 
as it is open to the other co-}’.arceners to 
affirm the transaction. Tlie learned -ludge 
there followed tlie ruling in Bhiryii Nath. 
Chauhc V. Narsingh Titcdvi (3) and limit¬ 
ed the claim for mesne profits to the period 
from the date of suit, as -there was re¬ 
pudiation before the suit. I do not think 
that the fact that the plaintiff' 
could not, until he had attained 
majority, elect to either affirm or disaffirm 
the transaction, can make any difference 
in principle. By reason of his disability 
the law gives him no title to assert his 
legal*'rights until his disability is at an 
end. 'The learned vakil for the plaintiff 
referred to a dbcision of the Privy Council 
in Bhagwat Dayal Singh v, Dehi Da/yal 
SahxL (9), but nothing can be gleaned from 
the judgment of their Lordships of the 
Privy' Council in that case, as to the 
period, for which mesne profits should* be 
allowed! Their Lordships held that as 
the sale deeds in question were invalid as 
such the claim for mesne profits was 
well founded and the amount would be, 
as ascertained in execution proceedings. 
The decision, therefore, does not affect 
the present case. ■ On these considerations 
and on the state of the authorities, I am- 
of'opinion that in this case tlie mesne pro¬ 
fits should be allowed, from' the date of 
suit and I would direct accordingly, ’ - 

Appeal alloiced. 


(9) [1908] 35 Cal. 420=35 1, A. 48=10 Bom. 
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Venkatasubba Kao, J. 

PpriamuriKjappa Asari and anothe }— 
Defendants—Ai)iiellants. 

V. 

APnucka C/i ctty —Plaintiff—Respondent. 

Second Aj)peals Nos. 1463 and 1754 of 
I9*i2, Decided on 5th November 1924, 
against tlie decree of the Siib.-J., Ciidda- 
Jore, in .\, S. No. 73 of 1921. 

★ («) T*. P. -Ic/. S. 62—Decree obtained eoUn- 
sii'ely — S. 52 does not apply.. 

The fact that the decree was made in pursuance 
of a compromise does not exclude the application 
of S. 52, provided however that such compromise 
is not tainted by fraud or collusion. .A suit may 
be collusive even at its very inception or a decree 
may be obtained bv collusion iii a suit which M*aK 
honestly begun. (P. 50, C. 2] 

★ (6) T. J\ Act, S. 52— ^fi•=descr^ 2 dlon of pro- 
pert ie<-- — J'Jf/ect of. 

Mis loscription of the prop.rties in the suit \%ill 
make S. 52 inapplicahle : 15 C. .7. 301, FoU. 

[P. 51, C. 1] 

C. Padmauahha .Aiffantiar and T. />. 
Srinioafi tcharia )—for Api>ellants. 

K. Bash yam Aiyani/ar —for Respondent. 

Judgment: —[After dealing with a 
different apx)eal not necessary for 
the reixjrt the judgment proceeded ;—j 
There is a further question that 
arises in tlie other second api>eal. 
O. S. No. 480 of 1913 had ,pre" 
yiousty been filed by the carpenters, that 
is, the present defendants. In that suit 
they claimed S. No. 32 on the ground 
that it was carpenter’s inain and aske<l 
that the defendants in that suit should be 
directed to give up possession of it. There 
wore four defendants and the 1st defen¬ 
dant. Arunachallam Ghetty, was interested 
in Plots 1 and 2. That suit was filed on 
27fch August 1913. In execution of a 
decree ijgainst Arunachallam Ghetty, these 
plots wei'e sold and Thinnappa Ghetty 
purchased them in Gourt auction on the 
lOfch S^eptemher 1914. Although the 
interest of Arunachallam Ghetty iJj^ssed to 
TIdnnappa Ghetty the latter was not 
brought on the record of that suit and a 
decree was passed against the original 
defendants including Arunachallam Glietty 
•on 16th November 19I6. 

The contention of the api)ellants is that 
the alienation in favour of Thinnappa 
Ghetty was made pendente lite and his 
purchase is therefore affected under S. 52 
of the Transfer of Property Act by lis 
I>endens. Both the District Munsif and 


the Subordinate Judge have overruled 
this contention but on different grounds. 
The Disti’ict Munsif has held that the 
doctrine of lis pendens has no application, 
because the decision in the previous suit 
was the result of a collusive agreement 
entered into between the iiarties to that 
suit. I cannot agree with the view whicli 
the Subordinate Judge has taken, to which 
I sliall presently refer. He has not given 
any finding on the point whethei' there 
was collusion. I have therefore examined 
the evidence myself under S. 103, and O. 

^ 41, R. 24, Civil Procedure Code, and I 
have come to the conclusion that the 
District Munsif’s finding is correct. If it 
is ])roved that the cari>enters and Aruna- 
challam Ghetty, the plaintiff's and the 1st 
defendant resjjectively in that suit, entered 
into an agreement for tlje pur]>oso of 
defeating the rights of the auction ])ur‘ 
chafer, Tliinnappa Ghetty, and that in 
pursuance of that agreement a decree was 
allowed to he passed in favour of the car- 
l>enter-> these facts would ho sufficient to 
establish collusion which would render 
fcl^e rule of lis pendens inai)plicahle. The 
fact that the decree was miule in pur¬ 
suance of a compromise does not exclude 
the ai>plicatioii of S.52, provided, however, 
that such compromise is not tainted by 
fraud or collusion : Aminmalai Chettiar 
V. Malni/andi Appaija Naick (l). A suit 
may he collusive even at its very incep¬ 
tion or a decree may be obtained by 
collusion in a suit which was lionestly 
begun. Krishn'ip 2 )a v. Shivap 2 >a ( 2 ), 
Seth Hukum Chand v. Kaja Uan. 
Bahadur Sing (3) and Tangor Majhi 
Jaladhar Deari (l). In this case I am 
satisfied that during the progress of the 
suit, which was honestly instituted, the 
parties entered into a collusive agreement 
with the express object of defeating the 
rights of the auction purchaser at the 
Gourt sale. In paragra])hs 26 and 30 of 
the Munsif s judgment, lie deals with this 
point fully and I eptii’ejy agice with the 
reasons which he gives for his conclusion. 
Tlie evidence of P. W. 2 fully suiii»rts 
the view of the District Munsif and he 
was right in acting upon it. The cii" 
cumstances and ))rohahilities also show 
that the decree was the result o f a col ~ 

(1) L1906] 29 M,i^. 426=1 M. T. 145=10 
M. L. J. 372 (F.B.'. 

•2) [1907] 31 Bom. 393=9 Bom. lu R. 530. 

(3) [1919] 4 Pat. L. J. .530=53 1. C. 333= 19191 
P. H. C. C. 305. 

(4) [1909] 14 C. W. N. 822=5 I. C. 691. 
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lusion. It is unnecessary to into this 
matter more fully. 

I have said that tlie Subordinate .Judge 
also has held on the <iuestion of lis i)en- 
dens against tlie defendants but for differ¬ 
ent reasons. In his opinion the suhject- 
Jiiattor of tho previous suit and the 
present suit is not identical and lie has on 
that ground lield that S. .'32 lias no 
application. I do not think that this 
view can be supiiorted. The ontest 
in both the suits related to the 
same land. It was described as 
S. No. 32. Tlie carpenters attempted in 
the previous suit to get possession of wliat 
is known S. No. 32—of its identity there 
can be no doubt—alleging that it was 
carjMmter’s inam. In the inesent suit 
again the dispute was about this very plot, 
and the question had to he determined 
whether it was or was not cariienter’s 
inarn It is doubtless true that in the 
previous case no iilan was filed and no 
boundaries were given. But it is reason¬ 
ably certain that the claim was luit for¬ 
ward in regard to the plot now in 
dispute. The theerva was given as 
Rs. 0-13*0 p.nd the extent was given as 
0*26- This description apxdies to the 
suit land. I do not think that there was 
in the previous suit such misdescription as 
to render the doctrine of lis pendens in- 
apjdicable : Lokenath y. Achitananda (o). 

.\s, however, I have held that Thin- 
nappa Chetty is not hound by lis pendens 
for the reasons given by the Munsif, S. A. 
No. 3754 of 1922 fail-s and is dismissed 
with costs. 

__ Appeal disviissed. 

^(5) fiooyj 15 C. L. .3. 391=2 I. C. 85. 
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K T J M A U A S W A MI S A ST RI AND 

Krishnan, .TJ. 

Salakshi Animal — Plaintiff—Ajiijel- 

lant. 

V. 

DoraimanHA a Xadan and others — 
Defendants 1 f.. -5—Respondents. 

Apeal No.- 324 of 1923, Decided on 
tp Stli March ;925. against the decree 

78 f 19 ^ cf Tanjore in O. S. No. 

(a> n'iU—Construcfio7i^CUarifable trii^l-^Two 

a% trn,itee-<—TU>^tricn{in on aliena¬ 


tion of trust pio)h'rlie'\—Trustee nllouuul 
properties lierediturihi—Trustees yet 

trustees. 


t(t enJt>!/ 
as Jiiiut 


\\ here \\ i]| provided sis folK^^vs in n-sjsfci t«. 
si trust eresitexl by it ; the laiuh uienlioned heri'- 
iii sis relsitisig to lhi“ ssud chsirities should not 
in sisiv wsvy be silienati'd by the sibovo-nientiom-d 
two persons or their heirs liy inesins of sale, 
otti. h>pothecsition. seeuriti. ]).irtition. i-li-. 

VI Id enjoy ihi-in lu‘redilsu*il\ and 
conduct th > sibove-inentiosied ids.irilies. ’ 


Ifeld : there wis nothing to >liow thsii lest itor 
intesided his sons to tsike the <»tliK- nf trustee 
Jis tcnsvnts-in-commou. On the contrarv, tin- 
words in the will that they should not partiti.ni 
er sell the proi>erties but they should enjov 
th. n hereditarily suggest that he wauled them 
to take them with all the ineidi-nts ef i^im 
family property. [P. 51. C. 2. P, 52. C. 1] 

★ (/*» ffindu Lnu—Trust fo( father uf hisfl i- 
acynired propi^rly—Sons apjtointed '//-/r 

Sons heeotne joint trustees os they troutd become 
joint tenants in ea<e of y!/f. 


When a father makes si gift of or liequesit 
self*ac(|uirod pr«»|K*rl\ of his to liis children who 
are memhers of si joint family, the ordinarv pre¬ 
sumption is thsit lhe\' isikt'thsit property as joint 
tensints SI >d rot as tenants-in-co;nmon f \ I H 
1028 7'. ('. ICO. y.V/.j rhere is v.-ry little’ililfer- 
emv between the eonferrfng of the ottiee of 
trustee as regsu-ds a trust foimdetl 1)\- tin- fatln-r 
by dedication < f properties ;ind tlie gift of )mo- 
perlies to the so»is. In the csise of properties 
given to tlieni absoluti-lv. of oonrse. they will 
have full powers of silienation ; in the case of a 
trust they would haye such powers sis the hiw 
gives the trustee. The nsiture of tho cstsite 
taken either in property or in the trust must he 
the same, viz., joint estate. 

rP.51.-C. 2, P. 52, C. 1, P. 51. C. IJ 
'T. -V. Kriah nasirmn / —for Ap]>el- 

hint. 

.I. Krishnatuvami Aiyar and P. N. 
Chandrasekhara Aiyar — for Hesiion- 
dents. 


Kumaraswami Sastri, J.— This 

a])peal arises out of a suit whicli relates 
to the ti'usteesliip of a charity founded 
under the Will of one HajJiianiinutlui 
Nadan who died leaving two sons, 
Tiie material portion of the will, so far 
as it I’elates to the trust projjerties, riin.s 
as follows : 

The lands mentioned herein as relat¬ 
ing to tlie said charities should not in 
any way he alienated by the above- 
- mentioned two persons oi-their heirs by 
means of sale, otti, byixithecation, 
security, partition, etc., but they should 
enjoy them hereditarilv and conduct the 
above-mentioned cliarities.” 


After the death of tlie testator his 
two sons were conducting the charities. 
One of the sons died leaving a minor 
son who died leaving the plaintiff, Jus 
mother, as his heir. This suit is filed by 
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the plaintiff who was the widow of one taken in Allahabad and in Bombay is 


of the deceased sons and whose right is 
as mother of her son for a declaration 
that she is jointly entitled as trustee to 
conduct the management of these iiro* 
parties. 

The defence is that on the death of 
her son, the 1st defendant, who was the 
only male member of the undivided 
family, was entitled to the office and 
that plaintiff has no right to succession. 

The Subordinate Judge dismissed the 
suit on the preliminary ground that the 
plaintiff had no right as the office was 
a joint office and that the 1st defendant 
was entitled on the death of his brother 
and brother’s son. After the testator’s 
death there was a partition deed execu" 
ted between the two sons which it is 
necessary to consider before dealing with 
the contentions raised. This deed refers 
to properties, which they got under the 
Will, and so far as the trust properties are 
concerned the only reference to them is in 
01. 6 which runs as follows : 

In respect of the properties mentioned 
in the D Schedule we shall act in common 
as stated in the Will. 

The question is, having regard to the 
terms of the Will, whether the two sons 
of the testator took the trusteeship and 
the management as members of a joint 
family or whether hach of them took 
separate interests in it as tenant~in'Com* 
mon. So far as gifts by a father of self- 
acquired property to his sons by Will are 
concerned, the decision of this Court are 
to the effect that in the absence of a 
contrary 'intention expressed or implied 
from the terms of the Will the sons must 
be presumed to take the property as 
joint tenants. The reason is that in the 
case of a grant to two persons who form 
members of a joint family the ordinary 
presumption is that the grant to them 
is as coparceners. I may refer to Naga~ 
lingam Pillai v. JRamachandra Tevar (l), 
Eihirajtilu .Naidu v. Mukunthu Naidti 
enkatramiah Pantidu v, Stihramani- 
am Pillai (S)i Indoji Jithaji v, Koiha~ 
pilli Pamachaylu (4) and Bajah of 
Bamnad v. Sundara Pandiaswami Tevar 
(5). There is no doubt a conflict of 
authority between the various ' High 
Courts on this question. The view 

' 24 Mad. 429=11 M. Lu J. 210. 

(2) [1905] 28 Mad. 868=16 M. L. J. 299. 

«8) [1912] 16 M. L. T. 489= 26 I. C. 893. 

(4) [1919] 10 li. W. 498=54 1. C. 146. 

(6) [1914] 27 W. L. J. 694=27 I. C. 283. 


that, where property is given to persons 
without stating what interest they are 
to take, they are to take as tenants-in- 
common. This question as to the pre¬ 
sumption to be raised in cases of gifts by 
a father to his sons recently came before 
the Privy Council in the case of Lai Bam 
Singh v. Deputy Commissioner of Partab- 
garh (6) and their Lordships state the 
rulings of the various High Courts. As 
regards Madras authorities this is what 
their Lordships say : “ In Madras, upon 
the whole, the view seems to be that the 
father can determine whether the pro¬ 
perty which he has so bequeathed shall 
be ancestral or self-acquired on the 
principle of huges es da si Ixuges es dispo" 
neri and that unless there is an expres¬ 
sion of his wish that it would be deemed 
self-acquired, it is ancestral. The Privy 
Council summarized the Madras decision 
as stating that, where the father does 
not state tliat the sons shall take 
the i)ropeity as if it was self-acquired pro¬ 
perty of the sons, it is to be deemed to be 
ancestral in their hands : or, in 
other words, that, unless a tenancy-in- 
comuion can be inferred from the grant, 
the presumption is that they are joint 
tenants. I do not think that on this state 
of the authorities I can go behind the 
decisions though my attention has been 
drawn to a recent decision in O. S. No. 56 
of 1922 where Mr. Justice Ramesarn seems 
to doubt the correctness of Nagalingam 
Pillai v. Bamachandra Tevar (1). It was 
an obiter dictum. So far as Madras is 
concerned the question cannot be set at rest 
except by a decision of the Privy Council. 
The question is how far the doctrine in 
these cases which relates to property 
bequeathed by a father to his sons would 
apply to cases where the father creates a 
• trust and appoints his sons as trustees with 
hereditary rights. On principle I can see 
very little difference between the confer"! 
ring of the office of trustee as regards a 
trust founded by the father by dedication! 
of properties and the gift of pro-| 
perties to the sons. No autho* 
x'ity has been cited which creates a 
difference merely by reason of the differ¬ 
ence in the powers of the donees. In the 
case of properties given to them absolutely 

(6) A.I.R, 1923 P. C. 160=45 AH. 696=50 L A. 

265=26 O. C. 257=(1923) M. W: N. 591=41 

A. L. J. 777=10 O. L. J. 513=33 M. K T. 

355 ( P. C.). 
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of course they will have full powers of 
alienation; in the case of a trust they 
would have such jxiwers as the law gives 
the trustee. The nature of tlie estate 
taken either in property or in the trust 
must in my opinion be the same. And I 
may also say that in the case of a trust 
the leaning of English authorities is in 
favour of joint tenancy. Trustees are 
treated as joint tenants with riglits of 
survivorship. This is the principle enun- 
oiated m the Trust Act. So far as the 
present Will is concerned, reading tlie Will 
as a whole, I find there is nothing to 
show that that testator intended his sons 
to take the ofiBce of trustee as tenants-in* 
common. On the contrary, the words in 
the Will that they should not partition, or 
sell the properties, but they should enjoy 
them hereditarily suggest that he wanted 
'them to take them with all tlxe incidents 
'of joint family proi^erty. 

As regards the partition it seems to me 
that the two brothers when they 
divided did not intend to divide the 
office: they expressly leave the office to be 
controlled by tlie Will and, if they wanted 
to divide the office to the extent to which 
the law allows a division, they would 
certainly have fixed some turns of manage¬ 
ment, each brother managing it by turns. 
The question as to what the rights and lia¬ 
bilities of the brothers or their heirs would 
have been had there been such a division 
of management is not free from difficulty. 
But it is unnecessary for us to go into the 
question, because in the present case there 
has not been such a division and wo are to 
look to the Will to see what their rights 
are. Beturning to the Will, they take the 
right to management as joint tenants. 
There has been no partition between the 
brothers of this office, nor is there any sug¬ 
gestion in the pleadings that after the 
death of one of the brothers there has 
been such a severance, either by conduct or 
otherwise, between the widow and the 1st 
defendant, the surviving brother. It is 
therefore unnecessary to go into the 
question whether Minalcsh i Ach i v. Soma- 
sundaram Pillai (7), which has been refer* 
red to by Mr. T. M. Krishnaswami Aiyar, 
rightly lays down the law if there was a 
partition. As there has been no partition 
of the office, and as the 1st defendant is 
the sole surviving male member of the 
family, I think the plaintiff has no right 
^ manage the property along with the 1st 
(7) [1920] 44 Mad. 205=89 M. li. J. 403. 


dofondant. The right survives to him 
alone. In the view 1 take tho learned 
Subordinate Judge wa^ right in dismissing 
the suit. The ai)])oal fails and is dismissed 
with costs. 

Krishnan, J.-— This apjica! refers to a 
charitable trust founded hy one Sapjiani* 
muthu Kadar. The trust lias been created 
by a Will which lias been hied in ilie case 
as Ex. A. Under that will he made liis 
two sons, who were the onl> other mem¬ 
bers of the joint family of iiimself and his 
sons, the trustees of the trust. Tlie words 

creating tlie trust” are cited in the 
judgment of my learned brother just now 
delivered and I need not refer to that 
again. There is an express provision 
there that the properties are not to be 
alienated or oven partitioned but that the 
two brothers wore to take the properties 
jointly and enjoy them jointly a»id carry 
out the provisions of that tiU5.b which are 
set out. Subsequent to the death of 
Sapiianimuthu Isadar tiiere was a partition 
betwen the two brothers, and that parti¬ 
tion is evidenced by Ex. B wliich has also 
been filed in the case. One of the 
brothers Kandaswami Nadar died subse¬ 
quently leaving a minor son called 
Rajappa Nadar. He also died and the 
plaintiff Salakslii Ammal who is his 
mother and tho widow of Kandaswami 
Nadar succeeded to a woman’s estate in 
the ])roperties whicli had fallen to the 
share of Kandaswami. She has brought 
this suit to have it declared 
that she was entitled jointly with 
the 1st defendant, tlie surviving bro¬ 
ther, to manage this trust estate. The 
Subordinate Judge before whom the case 
came on for hearing had dismissed the 
suit without taking any evidence except 
the two documents already referred to, 
Exs. A and B. He has held tliat the 1st 
defendant is the sole surviving trustee 
■ now and that the plaintiff has no right to 
manage the trust. The plaintiff has ap¬ 
pealed to us. 

It has been argued before us ver^ strenu¬ 
ously by Mr. T. M. Krishnaswami Aiyar 
that this decision is erroneous, that the 
right of trusteeship was vested in the 
brothers as tenants-in-common and that 
on the death of one of the brothers his 
right passed to his heirs, first to his son 
and then to that son's mother, the plain¬ 
tiff. It is that question we have to con¬ 
sider in this appeal. 
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Tlie partition deed. Ex. B, which lias 
been referred to, 1 a-; really no bearing <>n 
the case : because, \vlien partitioning the 
family properties between the two brothers 
by Ex. B. tliey expressly reserved the 
trust properties *fron) the jiartition, for 
the\' say in jiara. 6 “ in re>j»ect of the 
cliarity jirojierties mentioned in the T) 
sclu dole, (tliat is tlie charity jirojierties 
dealt with in the will), we shall act in 
common as stated in the will. ” So tliat 
as far as the partition deed was concerned, 
the arrangement in the will was left 
intact although the jiarties divided tlieir 
fiimily estate tithei’wise. For the disposal 
of this case therefore we liave only to 
look to the will and see wliat arrangement 
bus l>eei' made under the will for the 
]>urpo'<e of carrying on the trust after the 
death of oiie of the persons named in 
the trust. 'Uhe <iuestion therefore whe¬ 
ther Minfil'sh i Ach i v. Somasundaram 
Pi/hii (7) is rightly decided oi* not is not 
before us at all. It would have been be¬ 
fore us if tbe two brothers had attempted 
by tlieir ]»artition deed to divide the trust 
oflice or made some arrangement regarding 
it between themselves. Such a thing not 
lui\ ing been done, we need not consider 
tlie question as to whether a trust ottice 
is partible at all between tlie trustees. 
Tui-ning now to tlie wording of the will, 
it seems to me quite clear that on the 
wor<ls of the will the two brothei’s were 
constituted trustees of this charity as 
joint tenants and not as tenants-in-coui- 
ruon as ax'gued by Mr. T.M. Krishnaswanii 
Aiyar. The ordinary presumption as 
regards trustees is that they are joint 
tenants : for, both under the English Law 
and under S. 44 of the Indian Trusts Act, 
on the death of one trustee all the rights 
of the trustees rest in the surviving 
trustees. As pointed out by my learned 
brother, tlie cases that be has referred to 
show tliat in Madras the view is taken 
that, when a father makes a gift of or 
bequeaths self-acquired jn-operty of his to 
Ms children who are members of a joint 
family, the ordinary presumption is that 
they take that property as joint tenants 
and not as tenants-in-common. It was 
suggested that this view was not a correct 
view bub it has been followed in go many 
oases that until the Privy Council decide., 
to the contary I am inclined to think tliat,! 
we should follow that view. It is true* 
that Mr. Justice Bamesam 1ms expressed. 
doubt about the correctness of the rul* 
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ing in Nagalinyavi Pilloi v. Ramachandro 
Tevar (\) in his judgment in O. S A. 
No. o6 of 1922 but that is not a sufficient 
basis for us to refer tlie question to a Full 
Bench as after all that doubt is expressed 
as an obiter dictum. Assuming then that 
in the ca^^e of a gift by a Hindu fatlier, 
who has sons who are members of a joint 
family, the presumption will be that the 
property is taken by tbe .sons jointly, tbe 
l!ie-um])tion will he ail tbe greater in the 
case of trust j)ropert> as trustees are ordi¬ 
narily to 1)0 treated as joint tenants. Here 
in tins will it is clear that the author of 
the trust, the father, intended that the 
charity juoperty should he kept intact and 
be enjoyed jointly b^* the trustees and 
their lieirs. In these circumstances, there 
is no difficulty in holding that the rule of 
succession as regards joint proi>erty in a 
Hindu family must np]>ly, and that when 
one trustee dies the members of the joint 
family will take tlie trusteeship according 
to the law of survivorshij). That will 
exclude the claim put forward by the 
plaintiff who is only a female mcinher of 
the joint family. 1 therefore agree with 
my learned brother iu thinking tliat tbe 
Subordinate Judge was right in the view 
be has taken of this case and that tlie 
plaintin’s ap])eal fails and must be di.-mis- 
sed with costs, 

din'iiiissed. 
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Devadoss and Wallace, JJ. 

6'. Kambhothi —Plaintiff—Ajipellant. 

V. 

Ashrerf Hussain —Defendant — Res¬ 
pondent. 

Second Appeal No. 81 of 1925, Decided 
on 15th April 1925, against the decree of 
the Addl. Sub.-J., Bezwada, in A.So 
Nos. 89 and 91 of 1923. 

★ Tor/ — Daiitdf/es—Police office^- not receiving * 
a'coviiilaint made to him, Is not liable in damages. 

Though a police officer is bouud to receive » 
complaint when it is preferred to him or whe ro‘ 
the commission of an offence is reported to himf 
orally he is bound to take down the complaint^, 
his non-complinnee with the duty imposed upon, 
him gives no cause of action to tho complainant' 
against him. The noii'discharge of a publio dnf^ 
by a public servant does not give a right of^actio:^ 
in'clamages anv'member of the public. ,,. 

* ' ■ * CP 55 0 ii 
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VENlCATAClIAUYlTI.r v. VlCNKATASl*lUiA H.U 


Madras 


*, Cr. Lakfthinanna fov T*'. Si(hravi(itii<nn — 
for Ai)peUant. 

Devadoss, J. —The plaintift' sues the 
1st defendant for damages for not making 
IH’oper arrangements for receiving his 
complaint of theft. The point raised in 
the second appeal is that the lower Ci>nrl 
erred in not holding that the plaintiH 
had a cause of action against tlio 1st 
defendant. The plaintvtT, a High Court 
Vakil, went to complain of a case of tlieft 
and tlie allegation is that his complaint 
was not received hy tlie iKoliceman in his 
station as they were ])rohihited from re¬ 
ceiving any complaint hy the 1st defend¬ 
ant who is the ve<pond(mr in tlio se cond 
a]>peal. Granting the facts to lie co’*reei, 
the question is whether tlie plaintill ha^ 
a cause of action against the 1st ilof ncl- 
ant, Mr. Lakshmanna contends that the 
police officer is bound to take down the 
report of a case miule hy a member of the 
).uhlic and, he not having received the 
comjilaint preferred by the plaintid', is 
liable in damages to the plaintiff. No 
doubt a police officer is bound to receive 
a complaint when it is preferred to him 
jor whei-e the commission of an off ence is 
reported to him orally he is hound to 
|take down tlie complaint. But the ques- 
|tion is whether his non-comiiliance with 
the duty imposed upon him gives a cause 
of action to the plaintiff’. It cannot he 
said that the plaintiff' has suffered any 
damage by the action of the defendant. 
If the defendant has not jierformed his 
duty as a public servant, he is liable to be 
dealt with by bis superior officers for 
neglect of duty. But that would not give 
cause of action to the plaintiff’ to sue the 
defendant for damages because there is 
no duty on the part of tlie defendant to 
do anything in resiiect of the plaintiff’. 
The non-discharge of a imblic duty by a 
public servant does not give a right of 
action in damages to any member of the 
public. Mr. liakshmanna’s contention is 
that inasmuch as his client had lost jiro- 
Iierty by theft and as his case was not 
inquired into he has suffered damage. 
It is difficult to sec what damage he could 
.have suffered by a case -of theft not being 
inquired into. The cases relied upon by 
him have no application to the present 
caso.^ If a Sheriff's officer or an Amin of 
a civil Court does not arrest a judgment* 
, debtor and allows him to escape, he may 
j he liable in damages, for he fails to do 
wunething which 1^ is required by law 


to do for the heiieht of the iihiintiff’ who 
is interested in arresting the judgmont- 
dehtor. No such duty is cast upon a 
IKilice officer with regard t(' taking down 
complaints of olVences. The goneril 
statement that for a hreacli of )»uhlic duty 
an action would lie in damages is not 
sujiported hy any authority whicli we can 
follow. We hold that the plaintitV had 
no cause of action against M»e 1st defoiul- 
ant even if the jdaintiff had gone to him 
to c >m]>lain of a case of theft and tlie 
defendant refused to receive tlie com 
plaint. The second appeal is dismissed. 

.1 pp^al (Iism isspf/. 
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GorTTs-'ritn'i'Ticn, C. .1. .tNi> 
KuiSilNAN, .1 . 

JiriiiNifld Lirifpdti 

Prati I'ttdi II. affonka rtt }u 1 'rnkdtach e r* 
f/iihi Aunovurlam iidru and others .Ai'pcl- 
lants. 


V euk'itiisiitihiv Hoo anh 
oth ers —Kespondents 

Appeal No. 1(i8 of 1922 and Secoiui A|)- 
peals Nos. (>i,3 to 62o of 1921, Decided on 
'Zl^t .lanuary 192o, against the decree of 
the Sub. J., of Masidiiuxtain in O.S. No. 2C 
of 1918. 

{a) T. i\ Act, S. oo—A(j/aliaraiii(Iaf yranfimj 
hiulirarajn l in considrrafion of rent and 

preniinvi — Prnmi'i'^ortj note executed /or £>ie- 
inhnn—GratP anioiinti^ to lea'ic and no charge is 
created for premiiein. 

When the owner oE a land grants a pjvpjtual 
lease of it in consideration of rent to be paid, as 
well as a premium, he has got no charge on the 
leasehold right he has so created for the premium 
so piivable. 

The oNvners of an Agrahanim village own¬ 
ing both the melvariim and th-' kudivaiani 
rights made a grant of the kudivaram right in 
consideration of a rent and also a premium or 
nazanvna. The giant was in perpetuity. The 
grantje gave a promissory note for the amonr.t o 
premium. 

Held : the gnint amounted to a l-*nsc and not 
Siile and no charge wjis therefore created for the 
amount of premium. [P- '*50 C, 1 

(b) T. 1\ Act—Act is exhau'ftive. 

The .Act is intended to be exhauative and Courts 
are not at liberty to follow English Common 1/ aw 
rules. [P. 5G C. 2] 

K. Bhashi/avi Aiyanrjar — Ur /]ie 

lants. - . 

V. lirishtM Mohan and V. Itamadass — 
for Resixjndents. 
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CouttS'Trotter, C.J. —In this ease the 
plaintiffs are the owners of an Agraha- 
rain village in the sense that they own 
both the melvarain and tlie kiidivaram 
rights. Ill the year 1909 there was a grant 
of the kiidivai'am right to the 1st and ind 
defendants and in consideration for tliat 
they promised to pay a rent and they also 
promised to pay what is described as 
nazarana to the landlords and that may 
be rougiily described as a premium for the 
granting of tlie kudivaram wliicii no 
doubt was in perpetuity. They gave a 
promissory note, for the amount and the 
fluestion is whether tlie debt—because it 
undoubtedly was a debt—was a mere per¬ 
sonal debt affecting tbo makers of the 
promissory note or whether it is a charge 
on the land. In the view that we take of 
this case tlie further question, which 
arose at tlie trial, viz., whether the 3rd 
and 4th Defendants were bona fide pur¬ 
chasers for value without notice, does not 
arise. It is no doubt true that there is a 
direct decision in England Shepheard v. 
Beethain (l), a decision of Malins, V. C., 
wliicli treats a i)i*emium as creating a lien 
upon the leasehold jnemises. Whether 
that decision is correct or not we are not 
concerned to enquire although it does seem 
certainly an astounding result. But, in 
our opinion, in India the matter is entire¬ 
ly regulated by statute. There is a fun¬ 
damental distinction under the Transfer 
of Property Act between a transfer of im¬ 
movable property and a transfer of the 
right to the enjoyment of immoveable pro¬ 
perty ; and a lease is defind by S. lOo of 
the Transfer of Property Act as a transfer 
of a right to enjoy immovable property 
made for a certain time, express or im¬ 
plied, or in peri)etuity in consideration of 
the price paid or promised or of money, 
etc. It )s perfectly clear, therefore, that 
the Tra.jsfer of Property Act regards a 
lease in perpetuity as merely a transfer of 
the right to enjoy pi*oporty. Does it or 
does it not create a charge upon the land ? 
The answer is that the only charge, valid 
in Indian Law, on landed property, is to 
he found in the section of the Act which 
creates such a charge and S. 55 is ohvi- 
vously confined to cases which deal not 
merely with the transfer of the mere 
right of enjoyment but with the transfer 
of the property itself, for any other lien or 
charge, the Act makes no provision at all. 

(II 18 77] 6 Ch. D. 597=46 L. J. Ch. 763=26 
W. B. 764. 
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In our opinion we are bound to hold 
that we cannot but regard the Act as in¬ 
tended to be exhaustive and that we are 
not at liberty to follow English common 
law rules. On this ground we think the 
appeal fails and must he dismissed with 
costs. The Second Apjjeals (Nos. 6:;3 of 
1921, 6i4of 1921 and 625 of 1921) will 
follow and are also dismissed with costs. 

Krishnan, J.~The question that ari¬ 
ses for our decision in tliis case is, whe¬ 
ther, wlien the owner of a land grants a 
peri)otual lease of it in consideration of 
rent to he paid, as well as a premium, he 
has got a charge on tlie leasehold riglit ho 
has so created for the premixnn so pay¬ 
able. 

The promissory note in this case was 
executed for such a iiremiiun and it is 
now sought in appeal before us to be en¬ 
forced not against the makers of the note 
nor against the jiex'sons wlio took the 
lease but against certain third parties wlio 
have now become transferees or assignees 
of the lease riglit. Against them the amount 
of the note could be claimed if at all, only 
if there is a charge created in favour of the 
landlords on the property in their hands. 

The Englisli law is apparently tiiat 
such a lien does exist ; hut it is not neces¬ 
sary to consider that position here, for, we 
are concerned only with the Indian Law 
on the point. The aj)pellant has to show 
us how he gets the charge. The document 
by which the lease was created gives him 
no charge whatever for the amount. 
Therefore the charge must be rested by 
him upon the general law of tliis country. 
Now so far as it appears the only lien that 
is recognised in the Transfer of Property 
Act in this country is a lien in favour of the 
vendor. That being so,a strenuous effort was 
made by the appellant’s vakil to persuade 
us that the grant of a lease like this really 
amounted to a sale or transfer of a frac¬ 
tional right in the ju'operty for a price, 
namely, the premium payable for the 
grant, and he argued that as vendors of 
that right the plaintiffs have a charge on 
the leasehold estate which has been given 
to Defendants 1 and 2. It is impossible to 
accept this view for the Transfer of 
Property Act makes a very clear distin- 
tion between a sale and a lease. This is 
a transaction that falls clearly within the 
definition of a lease in the Transfer of 
Property Act, S. 105. I do not see how 
then it could he brought under the defini¬ 
tion of a sale. The payment of premium 
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is only one of the incidents of tl\o lease 
just as payment of rent is. It is certainly 
not a price paid for the transfer of im¬ 
movable property as defined in S, o4 of 
the Transfer of Property Act. It is im¬ 
possible, it seems to me, to iiold that the 
relationship between the plaintiiVs and 
Defendants 1 and 2 was anything but that 
of a lessor and a lessee. Apart from the 
Transfer of Property Act it has not been 
shown that there is any common law in 
India on which the right of lien claimed 
could be founded. It is true that in one 
of the decisions brought to our notice, viz. 
Kandaswavi i Pilla i y. liamaswumi 
Maiinadi (2), there is an observation l>y 
the then learned Chief Justice that a lien 
like that which exists in England may 
be claimed here. But that observation 
cannot be treated as authority as it is 
only an obiter dictum of the learned 
Judge. When that case came on appeal 
before three other learned Judges of this 
Court those learned Judges held that the 
principles of equity in England could not 
be introduced into India for purposes of 
creating rights of parties like the one in 
question. The view of the Chief Justice 
cannot be treated as of weiglit after tiie 
expression of opinion by the appellate 
Judges. There is no other decision which 
has been brought to our notice wliere 
such a lien has been recognized in India. 

I am, therefore, entirely in agreement 
with the learned Chief Justice in holding 
that whatever the position may be in 
England, we are not justified in introduc¬ 
ing new conceptions of charges in India 
which are not supix^rted by our Statute 
Law. When the Estates Land Act was 
passed the Legislature had to consider 
what kind of charges should be given to 
the landiiolder on a leasehold estate. 
That was the only instance in which the 
Legislature dealt with a lien of the kind 
claimed, and thei'e we find that the lien 
was not allowed ; see S. 25 of the Estates 
Land Act. It seems quite clear that such 
a lien as is now set up cannot be supi>or- 
ted. In the result, the appeal and all 
the second appeals must be dismissed with 
costs. 

Appeals disviissed. 


T-- I . ■ --1- 

• (3) [1918] 42 Mad. 20S=86 M. U J. 313=51 I. 
O. 607=(1913) M. \V. N. 194. 
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LhnLiJi»s, J. 

Till’ M.idnri, f) •'■ f sth ii Ap¬ 


pellant'^. 


V. 


Snnhn-dni and othrrs — llns- 

liondenN. 

Second Appeal No. 7 H) of Decide'* 

on Is, April 1925, a^ain-.t. the decree *)* 
the Court of the 2nd Addl. S.d).-)., 
Madura in A. S. No. (> of 1921. 

4 

(ti) Cir'.iP.i'. S 100 —•//<'// 7.N- 

misuj- of 'rrran*—tJitjJi Court ranuof ‘nttr/i-rr {J 
quosfloii {'t vicrely on-i' of ilegree and no* of ]>> :nc.i- 
l>lc. 

The <pie'^tion of whether there is or i-' cot 
suthcieiit ground for dismissal is cue of a st-rvant 
for detrmiu.iliou upon tl^e particular circumstances 
of the case, and wlion the ^lUvStion is one of degree 
and not of principle, the finding of the lower Court 
must be treated as a rinding of fact, conclusive and 
binding in sp.-cial appeal. II. C, tio. FoltA 

Bui when the lower appellate Court has not pro¬ 
ceeded on the right principles in coming to con- 
clusioti tie High Court cati interh're. [I* 5*^ C 1] 

^ (6) Master and •u'rra>it — Jn-<ltfiahilUii of 
diioni'i^at of servant—Jtidijc niu-it consider ■rJtv'hrr 
fac*^ jnsfiff! disnussal and not whether lie 
u'ould have hhnself dismissed—Offeticc vc/ndoned 
may be taken into c4)Hsldera*lon when dealing loUh 
a subsequent offeru-e. 

A Judge has to deterniine whether llur-' was 
justification for the order of dismissal and not 
whether he personally would have disiuis-.od for 
such conduct. When an otience has bet-n con¬ 
doned or dealt with and the offender retained iti 
service, it is not open to the employer to .subse¬ 
quently dismiss him for that s:ime offence but if 
the servant olfeuds again, it is perfectly ju-^tifiablc 
for the .employer to consid r the prior oSencos in 
determining in what manner he should bs dealt 
with for the subso'iuent offences. [P 53 C 2] 

G. V. Aaanthakrishiia Iyer and P. S 
Narayaiiasamy lye )—for Appellants. 

K. T”. Krishnasamy I yet —for Kesj)on- 
dents. 


Judgment.—The jdaintiffs are liolderp 
of a piper service in a temple and have 
brouglit this suit for setting aside the 
order of dismissal passed by the 1st 
defendant. The first plaintiff has l/4th 
share in the inam, the 2nd plaintiff has 
l/4th share, Plaintiffs 3 to 0 have l/4fch 
share and the 3rd deft, has l/4th share. 
Objection was taken to the framing of the 
suit on the ground of misjoinder of parties 
and causes of action. This should un¬ 
doubtedly have been uj^held because the 
charges of misconduct against the several 
plaintiffs are not identical and each plain¬ 
tiff’s case ought to have been dealt with 
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fm its (»\vn inevit'i. and it might well have 
l)etM; ionnd that in so far as some of the 
plaintiffs are ct>ncerned the ox’der of dis- 
iniscjil was unwarranted, \vhei*eas in res¬ 
pect of otliers it was fully justified. That 
alone is sufficient to constitute misjoinder 
l)ut tiiere is another fact which shows 
that riiere is more than one cause of 
action. In the case of Plaintiff's 3 to 6 
the dismissal aj)pears to liave been based 
on acts committed hv their father. The 
fatlier seems to have died wliile tliese 
acts i)f misconduct were being inquired 
into and t)ie order of tlie Devasthanam 
Manager is to the eft'ect tliat the fatlier 
win) was at that time dead should he 
dismissed. Siih«e(iuently orders of dis- 
uiis-.al wi-ro >(nit to iji:-. sons, Plaintiff's 3 
to <) win. c.)nse(iuently had quite a differ* 
ent case to tliat ot the other plaintiff's. 
However, this case has proceeded and in 
ap])eal the decree cannot he reversed on 
the ground of misjoinder. The first Court 
foun«l that the dismissal of all the plain- 
tiff.s was fully justified. The appellate 
Court after finding that the acts of mis¬ 
conduct found by the first Court were 
tv\*e. lias come to the conclusion that the 
plaint ill's are entitled to a locus peniten* 
tiae and that the order of dismissal was 
tl'.erefure wiong. It has no doubt been 
held in J\ rish nasavi if Tatachariif v (ro* 
viatum Uau{jacharry (l) that the ques¬ 
tion of whether there is or is not sufficient 
ground for dismissal is one for determina¬ 
tion ui)on the particular circumstances of 
the case and that when the question is 
one of degree and not of princiiile, the 
finding of the lower Court must be treated 
as u finding of fact, conclusive and bind¬ 
ing in special api>eal. In the present case, 
however, I do not think tliat the Subordi¬ 
nate Judge has proceeded on the right 
principles in coming to his conclusion. He 
starts by finding that “ there has Ijeen un¬ 
desirable neglect of service to an extent 
which cannot be tolerated in a temple.” 
but nevertheless finds that such conduct 
does not warrant a dismissal. He has 
treated tlie case not with a view to deter¬ 
mine whether the facts warranted a dis¬ 
missal but rather whether he iiersonally 
would have dismissed them for that con¬ 
duct. Different einplojers may have 
diff erent feelings on a matter of this soft 
and where one dismisses a servant, another 
•ftibre kind hearted will give him one 
“feore oppOi*tunit 3 'to correct himself, .and 
[16673 4'M. H. C. C3. ' .- - - 


Court lias to determine whetlier there was 
justification for the order of dismissal and 
not w'hether lie personall^^ would have dis¬ 
missed for sucli conduct. The Subordinate 
Judge is also wrong in saying that "con¬ 
doned faults ought not to have a cumula¬ 
tive eff'ect in finally working out a dis¬ 
missal.” In the case it w'as found that 
the plaintiffs liad been guilty of miscon¬ 
duct from the year 1904 \\\> till 19112 and 
theie acts of misconduct were repeated on 
5 or 6 different occasions, the ))laintift’9 
being punished or merely warned for each 
of these acts. When then, the Subordi" 
nate Judge holds as a matter of jirinciiile 
that the punishment to he awarded for a 
subsequent offence must bo aw’arded with* 
out reference to a prior offence he is 
wrong. No doubt, when an off ence has 
been condoned or dealt with and the 
offender retained in sei'vice, it is not open 
to the employer to subseeiuently dismiss 
him for that same offence, but if the ser¬ 
vant offends again, it is iierfectly justifi¬ 
able for the employer to consider the prior 
off ences in detei'inining in what manner 
he should be dealt with for the subsequent 
offences. Tlie Jxidge is therefore clearly 
wrong in this princijile enunciated by him, 
and that is sufficient ground for my hold¬ 
ing that this is not a pure finding of fact 
wliich is binding uj)on me in second ap- 
lieal. I think it is clear also from a peru¬ 
sal of the learned Judge’s judgment that 
he w^as really inclined to tlie view that 
tlie dismissal was justifiable but in view of 
the severity of the punishment—whicli 
means the loss of a large amount of land 

he has allowed his kindness to intervene 
and has declared that the period of 9 years 
which elapsed beCNveen the date of dismis¬ 
sal and the date of judgment should be 
treated as susi^ension and that the dismisial 
should l>e set aside. Not only has he done 
this, but he has ordered the plaintiffs to 
pay the costs of the 1st defendant who 
dismissed them, although he has given A 
decree in plaintiffs favour. All these facte 
together with the recital in the judgment 
clearly show that the learned Subordinate 
Judge did not mean to hold, that the 1st 
defendant was not justified in disiuissirft 
the plaintiffs. 

The District Munsif has found that the 
order of dismissal was justified and on the 
facts found it cannot be suggested that it 
-was wi’ong. There was persistent TiPtgi Pirtf: 
-of service, insubordination, and disobedi¬ 
ence of orders repeated from^ time t6 time * 
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It would bo iiupossible to say tluii u 
servant who was guilty of these offences 
is not worthy of disiuissal. The decree of 
the Subordinate Judge must, therefore he 
set aside. I am asked to remand tlie ap¬ 
peal for a fresh finding, hut 1 do not tliinlc 
tl^at it is necessary in the present case as 
the facts have all been found and T can 
come to a conclusion myself. 

There is one point in respect of winch 
the Plaintiffs 8 to 6 are entitled to con¬ 
sideration. The order of dismissal, st) far 

as they are concerned was clearIv not 
% * 

justitied. In the first place it does not 
a])pear that they inid actually been ap¬ 
pointed and in the second place the order 
of dismissal wa** passed fc»r acts committed 
not by them, hut by their father. In this 
suit it is somewhat difhcult to split up the 
causes of action contained in the plaint, 
hut in the circumstances 1 think that l ho 
decree of the fii*st Court should he con¬ 
firmed with the modification that there 
will be a declai'ation that the dismissal of 
the Plaintiffs 3 to 6 is invalid. 

Plaintiff s 1 and 2 will pay the costs t)f 
the 1st defendant throughout, and plain¬ 
tiffs 3 to 6 will bear their own costs 
throughout as in the c\se of a suit framed 
as this is it would he unfair to ask the 
1st defendant to pay costs in I'espect of 
a cause of action not sj^cifically in’ossed, 
when they have not succeeded in their 
main contentions. 

The Memorandum of Objections, not 
being pressed, is dismissed with costs. 

Appeal parthf allowed. 


^ A. 1. R. 1926 Madras 59 

Dkvadoss, J. 

E. C. Kent —t'etitioner. 

V. 

E. E. fj. Kent —Respondent. 

Criminal Revision Case No. 98 of 1925, 
Cr. Rev. Petition No. 90 of 1925, Decided 
on 27th March 1925, against tlie order of 
the Dist. Magistrate, Sangalore, in Mis. 
O. C. No. 18 of 1924. 

it ia) Criminal P. C., S. 488 — “/« ihe whole" 
ihean one sum only and not i5c%)arate snm<t for 
different purposes — Section, howex'cr, aHoics Jh. 100 
to each of the wife and children^ 

The words “in the whole” mean lhat only a aum- 
oHnoncy not exceeding Rs. 100 should be ordered- 
ht be ^id and Dt>'other parmeut either luiihe 
shnps of fees or medical expenses, etc,, should be 
orderetl to be paid. The words do not me.'ra that 


wlifii a woman makc> an application for hcn-'. il 
and for i hildVi'U she eouUi onl\ Ik* yiven Us. 100 
fc»r tin- maintenance of lierself aiul of lu*r ehildreii 
whati'Vi'r be the numbvT. 'I'lie words mean that 
the ifagistnite can onl\ or»li*r «.>ne >.nm not exc(“e<l- 
ing Ks. lOO to be paid the wife and for eaefi . \ 
the ehildren unable to maintain it-.elf. [P (U f Ij 


if (In CrlmiHal J\ S. JSS • Mrte itf/er (i- 

niainluhi <' no/ sn ffuirn'. 


A mere offer to maintain tltn-. not amount t" 
absence of neglect to maintain. fP til C 2j 

it (r) Cihniual J\ (\ S. -ISS —ihdt r for (t/hw n;/ 
■:n c.vl''tencv — Jnri'<dh-/io>i mnh'r S. -Iss '/s no/ 
ous/cd. 


The existence of a )>revions order for alina > 
is not suflicieul to vmst the jurisdiction ofrln- 
Magistttito ; for a more order for maint< na\ir!e 
not eiinixalent to maintaining the wife : and the 
order, whatever may be its force or nature*, cannot 
take away the Magistrate’s juris lietion so long t-' 
thi- hiisbaixl neglects or refuses to maintain t-li.- 
wife: C/niton v. Crar/<ni, 7L I. J‘. DUK 

[POl f 

Tr-tr Mocketl — lin* PotitiotuM’. 


E. fj. Thornton- -iDr Kespoutlt'ni. 
Public P/osecutoi —fov the Cri>w>i. 


Order. -This is an api)licati(Ui rovi-.e 
the order of t)f the District Magistrate, 
Civil and Military Station. Hangalori . 
directing the petitioner to i)ay Rs. 300 a 
month under S. 488 of the Cotlo of Crimi¬ 
nal Pi'ocedure. The petitioner is a well* 
to'do planter who neglected to maintain 
his wife and two children. Tlie wife made 
an aiiplication to the District Magistrate 
and he has i)asscd the order which is 
sought to be revised. 

The first contention on belialf of tlie 
petitioner is that under S. 488 the Magis¬ 
trate has jurisdiction to award only Rs. 100 
in all for the supjiort of the wife and the 
children. Mr. Mockett, who apjiears for 
the petitioner, relies upon tiie words 
‘*Rs. 100 in the whole” and argues that 
the Magistrate cannot award move than 
Rs. 100 in all for the supiiort of the wife 
and tlie children and that the award by 
the Magistrate of Rs. 300, Rs. 100 for the 
wife and Rs. 100 for each of the children, 
is ultra vires. Cl. 1 of S. 488 reads as 
follows: — 

“If any person having sufficient means 
neglects or refuses to maintain his wife’ 
or his legitimate or illegitimate child, uiP 
able to maintain itself, the District Magis¬ 
trate, etc., may, on proof of such neglect 
or refusal order such j^erson to make a 
monthly allowance for the maintenance 
of his wife or such child, at such inonthH? 
rate not exceeding one hundred ruiiee&in 
the ^')ole, as-suclv Magistrate thinks fit-”'^ 
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To cuntend that wlien a Avoman makes 
an application for herself and for cliildren 
she could only be given Rs. 100 for the 
maintenaiice of herself and of her children 
whatever be the number, is opi)osed to the 
clear wording of the section. If the peti¬ 
tioner’s construction of the section is cor¬ 
rect, it would amount to this : if a person 
has an illegitimate child and an applica¬ 
tion is made under this section and Rs. 100 
is awarded to that child, and if that person 
afterwards refuses to maintain his wife 
and his legitimate children, the wife and 
the legitimate children would have no 
remedy against him, for the sum of 
Rs. 100 has already been awarded for the 
supjiorb of the illegitimate child, and no 
further order can be made on behalf of 
the wife and legitimate children as no 
Magistrate can award moi*e than Rs. 100 
for all the persons whom he is bound to 
maintain. 

This section was enacted to suit Indian 
conditions. A Muhammadan can legally 
marry four wives at the same time ; sup¬ 
posing he neglects or refuses to maintain 
one wife and her children, and supposing 
she obtains an order under this section 
and gets Rs. 100 and if he afterwards re¬ 
fuses or neglects to maintain any of tlie 
other wives and children, they would be 
helpless, and if he refuses to maintain all 
the four wives at the same time, is it to 
be said that the section requires that all 
the four wives should apply by a joint 
petition for imyment of maintenance to 
them and their children ? Supixjsing a 
European has legitimate children by a 
deceased wife, and children by a living 
wife and also illegitimate children, sup¬ 
posing the illegitimate children obtain an 
order for their maintenance and the Magis¬ 
trate directs the payment of Rs. 100 for 
their maintenance, and if the man after 
some time refuses (o maintain his legiti¬ 
mate children by the deceased wife, are 
they to be without any remedy ? And 
still further, if he refuses to maintain his 
wife and legitimate children are they to 
be without any remedy ? I think the 
contention that a person can only be 
ordered to ijay Rs. 100 for the support of 
his illegitimate children, for the support 
of his family by the deceased first wife and 
for the support of the living wife and her 
children is, on the face of it, an untenable 
one. . 

Mr. Mockett relied upon the summary 
iurisdiction of Magistrates, Act 58 and 59 


Viet. c. 39, S. 5, Cl. (c) and contended that 
the sum awardable under that section was 
for the maintenance of the wife and the 
children with her, and a Magistrate has 
no power to award more than £2 a week. 
S. 5, Cl. (c) gives the Court of summary 
iurisdiction power to make an order among 
other things for the legal custody of the 
children under 16 years of age, and an 
order for maintenance under Cl. (c) which 
is as follows :— 

“A provision that tlie liusband shall pay 
to tlie applicant personally or for her use 
to any officer of the Court, or a third 
person on her behalf, such weekly sum not 
exceeding £2 as the Court sliall, having 
regal'd to tlie means botli of the liusband 
and the wife, consider reasonable.” 

There is no iirovision in this section for 
the payment of any amount for the main¬ 
tenance of any child unable to maintain 
itself. But tlie Justices in considering 
what amount should be awarded to the 
wife may take into consideration what 
would be required for the maintenance 
of the child or children in the cus¬ 
tody of the wife; The maximum is 
fixed at £2 a week, as the object of 
the Act is to give relief to the 
wife. There are other enactments like 
the Bastardy Act and tlie Poor Law Act 
under which a father could be made to 
pay maintenance for his illegitimate and 
legitimate children. 

The case of Hill v. Hill (l) does not 
helji petitioner. Sir Francis Jeune, Pre¬ 
sident of the Probate Division, observes 
as follows at page 142: 

Therefore the whole sum ordered is 
to be paid to the applicant personally. 
There is in the Act no express ix>wer to 
order that sums shall be paid for children, 
even the children of his (the husband^s) 
own marriage. But in considei'ing what 
amount should be ordered to be paid by 
the husband, if the Justices were right 
in taking into account the expenses of 
maintaining any child or children of the 
marriage, they would be eqully justified 
in taking into account the exiienses in 
respect of children whom the husband 
under the Poor Law, at any rate, was 
legally liable to maintain and they were 
right in ordering such amount to be paid 
—as only it could be paid—to the wife,” 

(ij [19023 P. 140=71 L. J. P. 81=86 li. T. 

697=60 W. R. 400=66 J. P. 844=18 T. L. 

R. 393. 
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8 and o9 Viet., C. 39 was specially 
enacted for giving speedy relief to married 
women who, on account of desertion or 
neglect on the part of their husbands to 


to seek speedy 
for maintaining 
is not similar to 
provides for the 
and child legiti- 


maintain them, have 
remedy for provision 
themselves. ' That Act 
S. 488 which specially 
maintenance of “ wife 
mate or illegitimate, which is unable to 
maintain itself.” 

In considering what amount should be 
[paid for the wife it need not be taken into 
consideration whether she has children 
to be maintained or not. The ixjsition of 
the husband and his means and the 
position of .the wife alone should be 
considered. In the case of each cliild 
the needs of the child should be consi¬ 
dered. The woids “ in the wliole ” mean 
that only a sum of money not exceeding 
Rs. 100 should be ordered to be i)aid and 
no other payment, either in the sliape of 
fees or medical exi>enses, etc., should be 
ordered to be paid, nor can the Magistrate 
order the husband to provide a house for 
the wife. It is to prevent the Magistrate 
making an order that the husband should 
pay so much for the schooling of the 
children, or so much for clothing or so 
much for medical expenses and so on, 
that the words “ in the whole ” have 
been put into the section. The Magis¬ 
trate can onlv order one sum not 
exceeding Rs. 100 to be paid for the wife 
and for each of tlie children unable to 
maintain itself. 

The section speaks ot “ wife or his 
legitimate or illegitimate child ” and 
does not speak of ‘‘wife and child.” The 
words have to be given their plain mean¬ 
ing. To construe the words as meaning 
wife and children is opposed to all rules 
of construction. If a man has the luxury 
of more wives than one, his liability to 
maintain them is not lessened thereby. 
Every wife and every legitimate child and 
every illegitimate child could be awarded 
up to Rs. 100 provided the husband or 
the father has the means to pay the 
amounts. 

The contention that S. 488 is modelled 
on the lines of 58 and 59 Viet. C. 39, S. 5, 
cannot hold water. S. 488 of the Code 
of 1898 is not a new provision enacted 
in 1898. The same provision was found 
in the Code of 1882 and the Codes of 
. 1875 and 1872 and in Act XXV of 1861. 
S. 316 contained a provision correspond¬ 


ing to that of S. 488, Cl. 1. All that lias' 
to be proved in order to give jurisdiction! 
to a Magistrate under S. 488 is that the' 
child is unable to maintain itself and that 
the father neglected oi refused to main*j 
tain it,.and in the case of tlio wife that' 
the liusband refused or neglected to| 
maintain her. Even a grown-up cliild, 
if unable to maintain itself, is entitled to 
get maintenance from the father if he has 
the means, vide Tii re Parathiiaht ppil 
Moiclcen (2) and In tJic matter of IT. U. 
Todd (3). 

The next contention urged by Mi'. 
Mockett is that tliero lias been no neglect 
to i>ay for the maintenance of the wife 
and the children. This is a question of 
fact and the learned Magistrate lias found 
that the petitioner herein has neglected 
to maintain his wife and cliildren. A 
mere offer to maintain them is not sufli-| 
cient and Mr. Mockett lias admitted that' 
nothing has been jiaid for the maintenance 
of the wife and children for at least 
some years. There is nothing in this 
contention. 

The third contention raised bv Mr. 

% 

Mockett is that there is an order of the 
Probate, Divorce and Admiralty Division 
of the High Court in England whereby 
the petitioner is directed to pay his wife 
so much alimony jier month, and it is 
seriously urged before me that this order 
is a bar to an application under S. 488 
of the Criminal P. C. It is admitted 
that the wife finds it impossible to execute 
the order for alimony against the peti¬ 
tioner who is a planter in the Mysore 
State. V’hether the order is executable 
or not is immaterial for the present 
purpose. The section gives jurisdic¬ 
tion to the Magistrate to award 
maintenance if he is satisfied that a 
person has neglected or refused to main¬ 
tain his wife or child. The existence is 
not sufficient to oust the jurisdiction; 
of the Magistrate for a mere order for 
maintenance is non-equivalent to main¬ 
taining the wife ; and the order, wbat-j 
ever may be its force or nature, cannot: 
take away the Magistrate’s jurisdiction so 
long as the husband neglects or refuses to! 
maintain the wife. 

Reliance was placed upon Craxton v. 
Craxton (4) whei*e Bargrane Deane.' J, 

{2) [1918] 25 M. L. J. 355=14 ISl. L. T. 22’S^l 
I. C. 469=(1913) M. W. N. 997=14 Cr. 
L. J. 597. 

(3) [1673] 5 N. \V. P. H. C. 237. 

(4) 71 J. P. 399=23 T. L. R. 527=51 S. J. 484. 
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ob=;erved : “ There can be no desertion in 
law when a suit is i>ending once tlio 
Divorce Court has seised with the 
matrimonial suit. Justices have no lig it 

to interfere in the matter.. 

Here the President had actually made 
an order, how then can the Justices 
claim to overrule it. In tliat case an 
order for alimony had been made by 
the President of the Probate Division 
and the Justices could not there¬ 
fore pass an order under the Summary 
Jurisdiction Act. That case has no appli¬ 
cation to the present, for the proceedings 
in the Probate Division do not control the 
jurisdiction of a Magistrate in India. 

As 1 iiave already tibserved, if it is 
iH-oved to the satisfactiiin of the Magis¬ 
trate under S. that the husband ha- 
neglected to maintain Ins wife, the Ma¬ 
gistrate has jurisdiction to order the bns* 
haml to pav for the maintenance of his 
wife. In this case the order for ahinon> 
is unexecutahle. Hven if held to he 
executable, I am of opinion that so long 
as the husband does not maintain tlie wife 
either hv iiavment of alimony or other¬ 
wise, tlie Magistrate s jurisdiction to order 
him to i>a> maintenance is not taken 

Tlie case in ^Suhhuramakkamina, Peti- 
tionrr (5) does not help the iietitioner. 

In that case a decree for monthly allow¬ 
ance or maintenance had been obtained 
in the High Court and that decree in 

force and the wife could not get a further 
and separate order for maintenance from 
the Masistrate. The case would he dittei- 
ent if the execution of the decree foi 

maintenance had become barred or liad 

become unexecutable. This wa> di.-.tmctl> 
held so far back as 1372. .In a case 7o/, u 
Meisrlhack, in the mattet of {h) a ^nch 
consisting of Sir Richard Couch, C J.. 
and Ainslie. J., held that a decision of the 
civil Court refusing to enforce a contract 
or agreement against a sum for the main¬ 
tenance of a woman cannot preclude 
either the woman from appl>ing oi a 
Ma( 4 i<itvate fiom iiiakin}' an oito under 
H. yiG of the Cri.uinal Procedure Code 
for the maintenance of illegitimate 

daughter. The learned Chief Justice 
observed ; “ The iiroceedmg m the civil 
Court was of a different mP.ure. It was 
founded on an alleg^ contract, and the 
decision of the civil Court, even if it liaJ 

(5) 2 Weir 615. 

((J) C1872] 17 W. R. Cr. 40. 


not jn’oceeded as it appears to have done 
on the Law of Limitation, would not have 
concluded the woman from applying 
under S. 316 of the Criminal Procedure 
Code for the maintenance of the illegiti¬ 
mate daughter. The only 

question in this case is whether the 
matter was so put before the Magistrate 
that he had jurisdiction to make the order 
under S. 316 for the maintenance of the 
illegitimate daughter. She stated in her 
petition tiiat both she and the daughter 
were starving and re(iuired maintenance, 
and she asked for a sum to he paid for 
maintenance. Tlie Magistrate had power 
to make an order for the maintenance of 
the daiigliter.’' Under S. 316 of Act XXV 
of 1861 (now S. 488) the (inly questions 
were whether tlie child \fas a child tif the 
man and whether he had neglected to 
maintain the child ; and on these fact-^ 
being found the Alagistrate had jurisdic¬ 
tion to pass an order even though there 

was a previous contract between the man 
and the woman for payment of main¬ 
tenance. 

Considering the position of the parties, 
the order for payment of Rs. 100 to each 
of the i>erson’s wife and two children is 
eminently a just order. 1 dismiss tlie 
lietition with costs of the countei-iiebi- 
tioner. # 


Counsel’s fee is Rs. 100. 
Memorandum of costs will follow. 

Petition distnisacd 


•ic A. 1. R. 1926 Madras 62 

Jackson, J. 

(Mane ill) Ai/t/nnia —».rd defendant— 

Petitioner, 

/ 

v. 

Pulavarti Veerahkadram —Plaintiff— 
Respondent, 

Civjl Revision Petition No 417 of 19i.3, 
Decided on 14th July agim-t!; the 

decree of the 8ub J., Cocinada, in Sin ill 
Cause Suit No. 3‘J4 of 19^2. 

Coutra'jf Ac\ S. 14C— I'tmd mentUmlmj t/n> 
sureties—Otte r.nly sUjnhuj the hand—He Is liable 
unless the siffita*nre of the o*her sure*^}f <s a 
condition precedent. 

A guara druwu up in the plural nu«nbw-r but 
signed by one surety only, is binding on the surety 
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who .'^igued it uule&s he can show that ho was to 
he liable only if the other surety or sureties signed. 

[P. GJ. C. 21 

G. Lakshtnanna--(ov Petitioner. 

K. AT. lUijayopala Sastri for B. Satf/a- 
nnrayaua —for Resi)onclent. 

Judgment. —The jxititioner seeks to 
revise the decree of the Subordinate Judge 
of Cocanadu in Small Cause Suit No. 3^4 
of 1922. 

Tlie petitioner sued to recover Rs. 
402'-ll-6. Defendants 1 and 2 wlio were 
immediately liable remained ex parte, and 
the suit was contested by the 8rtl defen¬ 
dant who liad executed a letter of gua¬ 
rantee. Rx. C. The learned Judge has 
found him liable under tins letter and 
question for determination is •wbether 
inasmucit as the letter begins with “Ma- 
nem Ayyanna and Dontu Setti Rasava* 
lingam offer respects, ” continues “ In 

case money is not realized.We 

agree to pay the said amount *’ and is 
signed only by !Manein Ayyanna. ^lanem 
Ayyanna can he held resj)onsih!e or 
wl)ether on the other luind it should he 
held that Manem Ayyanna only contrac¬ 
ted to he held resiamsible in cise Dontu 
Setti Basavalingam also signed the letter. 
The learned Judge lays down the law on 
the point as follows : — 

In a case of this kind, the person that 
actually executed the document would be 
liable unless it w*as intended tluit if tlie 
other persons did not join, his liability 
should not subsist. 

contended on behalf of thp peti¬ 
tioner that'in such cases there is a pre¬ 
sumption that the person who signed the 
document singly did not intend to be 
held r€si>onsiblo unless the others joined. 
In supi>ort of this argument, the remark 
of Brett, L, J., in fCs' partp. Tlardinut 
Smith l*lemin{i v. Co. (i) is cited. 

And, therefore, the doctrine that one 
of a number of sureties who signs a gua¬ 
rantee only agrees to be liable in cise 
all the others sign, has no ap])lic ition. ” 

I htkve not been able to tind this doc¬ 
trine laid down, elsewhere, to the effect 
that there is a presumption that one of a 
number of sureties who sings a guj,i*antee 
only agrees to be liable incise all the 
othei-8 sign In Cunningham and Shep¬ 
herd s Commentary on the Indian Con¬ 
tract Act, 11th Edition, p. it is ob- 
servftd that : __ 

*1) tlG79 12 C. H. U 6C6j557)=48 L. J. B. K- 
115—411 L. T. 617=28 W. R. 168. 


Apparently it may 1)0 pi'Osumed that 
a j)arty who lias exocuteil a l)orul did not 
intend to be hound unless tlie othei* i)erson 
mentioned also executed it when the c.at¬ 
tract is in the nature of a guarantee. 

Tlie learned commentators rehu- lr)r 
autliorities to their note on the actual 
section—8. 144. Rut tliere I onP fuid it 
laid down as follows : 

It ai)i)ears to he a <|uestion ot fact 
whether a promissor who has executed a 
bond which is in form joint is inti nc' il to 
be bound only if tlie other ])^‘rson umd 
in it lias also executed it : 

and the Englisli autliorities to u liich 
iiiy attention )ms been cilled liy.the res- 
IKjndent seem to bear out that then' is 
no ])resumi)tion. In Cot/tr v. Bi/mick 
(2), Rlackhurii. J,, says : 

'There is no authority for sa\ ing that 
because a deed contemplates several jiar- 
ties joining as co-sureties, therefore one 
of them does noi hind liinisell if he signs 
unless the others also sign. 'i’lu*re is no 
authority for sucli a contention. ’’ 

.\ note in Lord Halshur\ s laiws o-^ 
Kiighind, ^’ol. 1‘, p. 4(^9. pii'agraph 901 . 
is to the same effect : 

A guarantee drawn up in the plural 
number, and concluding as witness our 
-hands' hut signed by one surety only, is 
binding on the surety wlio signed it. Nor¬ 
ton V Poivelt (3): where, however, one 
surety exi>ressly or imiiliedly stipulates 
that the other surety shall also sign, this 
amounts to a condition precedent which 
must be fxilfilled. 

Therefore it is incumbent on the peti¬ 
tioner in this cise to prove that, he did 
so sti])ulato. The learned Subtutlinato 
Judge is not ijuite correct in stating : 

Tliere is no evidence which goes to 
show that at the time of the contract the 
third defendant expressly excluded his 
liability if his jiarfcner D. Basavalingain 
should not agree to sign therein.” 

hat he means is that there is no evi¬ 
dence apirt from tlie statement of tlie rd 

as D. W. 1, and evidently, he 
was not prepared to uccejit that stat;^ment 
without corroboration. 

I find, therefore, that there isneirhei 
presumption nor jaoof that the * rd dt feii- 
dant was only to he bound in ci.se iiis 
liartner also joined. In tliese circumsf mces. 


(21 22 W. R. 541 (543) 

(3) [1842} 4 Man. and G. 

202. 


42-11 J.. J. 0. J 
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here is no reason to revise the decree of 
te lower Court. 

Tlie respondent has never based his 
case on the fact that the 3rd defendant 
and Ills partner constituted the firm 
and therefore the omission in the plaint 
to name them as such is, as the learned 
Judge remarks, not of much importance. 
The petition is dismissed with costs. 

Petition dismissed. 
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Spkncer, O, C. J. ani> Viswanatha 

Sastri, J. 

(Savan) Dnroa Bai Avimal —Plaintiff— 
Ai'^pellant. 

V. 

S. Ramanatha Rao and anotho —De* 
fendants—Respondents. 

Original Second Api>eal Ko. 27 of 1925, 
Decided on 17th July 1925, from an order 
of "Waller, J., D/- 27th January 1925, in 
Civil Suit No. 742 of 1924. 

Letters Patent {Mad.), CL 15 —Order 
to strike off pleadings is not appealable—Civil P.C., 
O. 6, R. 16. 

' An order by a Judge sitting on the Original Side 
of the High Court refusing to direct certain allega¬ 
tions in defendants’ written, statement to be stniolc 
out at the instance of the plaintifi as being un¬ 
necessary and scandalous is not a judgment. 

[P 64 C 1] 

T, V. MuthuJcrislnia Algar and 
Mahomed Ibrahim Saheb —for Appellant. 

V. S. Govindachai —for Respondents. 

Judgment.—The order appealed aga fnst 
was an order by a Judge sitting on the 
Original Side of this Court refusiti^ to 
direct certain allegations in defendants’ 
written statement to. be struck out at the 
instance of the plaintiff' as being unneces¬ 
sary and scandalous. 

In our opinion the Judge’s order in this 
case was not a ‘judgment within the 
meaning of Cl. 15 of the Letters Patent 
and consequently is not appealable. The 
application %vas not one which started in¬ 
dependent proceedings ancillary to the 
suit : See the observations of White, C. J., 
in 7^tiljarayn Rao v. Alagapp i Che(,tiar 
(l), ’nor could its effect in any event be 
to put an end to the suit. The order, of 
course, concluded the proceedings in which 
the application was made, if that cou ld 

(1) [19103 85 Mad. 1=21 M. L. J. 1=(1910) M. 

'V.N. 697=8 I.C. 840=8 'Sl.luT. 458 (F. B.) 
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be regarded as a separate and independent 
proceeding, but the same might be said of 
every order made by a Court in the course 
of the trial of a suit. The proceeding in 
which Waller, J.’s order was p.issed was 
part of the proceedings in the suit itself. 
Therefore I think that when the learned . 
Chief Justice spoke of lotting an end to 
the suit or proceeding, he was thinking of 
some kind of independent proceeding 
which could not be called a suit. 

It was held in Mahalinyam v. Natesa 
Aiijar (2) that an order refusing leaye to 
amend pleadings was not a judgment 
within the meaning of Cl. 15 of the 
Letters Patent. The present order is of a 
cognate nature, tl^^ difference being only 
that there the plaintiff* sought to amend 
his own plaint and here the plaintiff 
wislies to have the defendants’ written 
statement amended. 

• i $ 

The fact that no aiH^eal is provided by 
the Civil Procedure Code against an order 
under 0. 6, R. 16, is an indication that 
the Legislatui’e intended that there 
should be no aijpeal in sucli cases. 

The observation of Waller, J. in So^a- 
chalam Pillai v, Kiimaravelii Chetticit^) 
that all orders passed after contest inter 
partes should be regarded ’ as judgm&fcs 
was not necessary for th6 disposal of’ibat 
case, wliich followed ’the decision in 'tul- 
jar am Rao v. Alagappa Oliettiar (l)apd 
appear to us to be too wide. The learned 
Judge adopted the view df Bifctlesfdn, J. 
in DeSouza v. CoZes (4), from which White, 
C. J., had expressed his dissent in Tiitj'a- 
ram Rao y. Alagappa Ghettiar {l). ' The 
appeal is rejected on the /^preliminary 

point of admissibility witli cds't^.*' ' 

•t . )■ . ■ I'- '• 

- ■ Apj>eal rejected. 

A- 4 - 

« 

' • . J . 

u\ I? 


I : j> • 


(2) [1915] 3 L. \V. 107=82 I. 0. 423=(m6)' 1 

M. W. N. 146. » .» 

(3) A. I. R. 1924 Mad. 597=47 316=46 

M. L. J. 138=19 M. L. W. 427=84 M. L, 
T. 32=(1924) Mi W. N." 167. •' ^ ‘ 

(4) [1868] 3 M. H. O. 384. 
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PHIIililPS, J. 

K, V. Subramania Aiyar and others — 
Piaintiffs—Appellant. 

V, 

Shanmugam Chettiar ixntX others —De¬ 
fendants Respondents. 

Second Appeal No. 1163 of 1922, Deci¬ 
ded on 6th April 1925, against the decree 
of the Dist. Court, West Tanjore, in A, S. 
No. 238 of 1920. 

^ (<i) EtHdetice Act, S 78— Conflict bcncccn ver¬ 
sion of Act pnbllslted In Gazette and that 
by Superinteftdent, Government Prlntlnff^Omctfe 
rerston must be preferred. 

Under S. 76 the publication in the Gazette of 
Itidfo is the proper method of pro^ing an Act and 
if there is a conflict between the publication in 
the Gazette and that in the other copies of the 
Act printed by the Superintendent of Government 
Printing, preference should he given to that in the 
Oasetfe of India. [P 65 C 2] 

(6) XlmifofioH Act. Art. 177—‘Eveyi after 
Act 26 of 1920 period 1$ 6 months. 

The period of limitation under Art. i77 re- 
mained at six months oven after the amending Act 
(Act XXVI of 1920), A. I. K. 1923 Bom. 299 Dist. 
A ,1. R. 1924 Lah 65; 1925 Alt. 77 FoU, [P 66 C 1) 

T. M. Krishiiaswavii Aiyar and A. F. 
Viswanatha Sastn—for Appellants. 

R. Bhashyam Aiyangar, V, C. Sesha- 
ohariar, M. S. Venkatrama Aiyar and 
P. S. Narayanaswami Aiyar —for Res¬ 
pondents. 

Judgment. —In this case the 1st res¬ 
pondent in Appeal Suit No. 238 of 1920 
on the file of the District Court of Tanjore 
died during the pendency of the proceed¬ 
ings. An application ^'as put in within 
three months for bringing on record his 
legal representative, but that application 
appears to have been dismissed on the 
ground that batta was not paid, and it 
now api)ear3 that the non-payment was 
entirely duo to the negligence of the 
appellant's vakil’s clerk. A subsequent 
application was put in three and a half 
months after the 1st resjxindent died ask¬ 
ing for restoration of the first i>etition and 
also for bringing on record a certain lady 
as the 1st respondent’s legal representative. 
That i)etition was dismissed on the as¬ 
sumption that in so far as it prayed for 
the addition of the legal representative it 
Was out of time and also on the ground 
that there was no sufficient reason for re¬ 
storing the original petition. 

; The main question that is how raised 
in second api>eal is whether the Jpdgo 

1926 M/ 9 & 10 


was right in considering that the second 
application was out of time, namely 
whether the period proscrihod for such an 
application is six months, or only 90 days. 
The application is one under Art. 177 of 
the Schedule to tlie Ijiinitation Act, and 
in the Limitation Act of 1908 the period 
prescribed is six montlis. In 1920 an 
amending Act was passed, and the (lues* 
tion is whether that amending Act reduced 
the period of six months to 90 days. ()r 
loft it at six months. The Allaliahad and 
the Lahore High Courts are both of opi¬ 
nion tliat the period remains at .six months 
notwithstanding this amending Act, wliere- 
as the Calcutta and Bombay High Courts 
are of the contrary opinion. In tlie case 
reix)rted in Gobind Das v. Ttup Kishore (l) 
the matter lias been very carefully 
discussed and it was found that 
if tlie words of the amending Act 
(Act XXYI of 1920) were aiiplied to 
the Act of 1908 as originally published in 
the Gazette of India, the period of limita¬ 
tion under Art. 177 would remain at six 
months. It appears tliat the other cojiios 
of the Act printed by the Superintendent 
of Government Printing, Calcutta, are 
paged diftei'ently, and in them against 
Art. 177 the word “Ditto” ajipears. The 
result of the amendment of Art. 170 
which reduces the period of limitation to 
90 days would have tlie etl'ect of making 
Art. 177 read as having x*educed the 
period similarly, namely to 90 days. The 
amending Act, tlierefore, has a difi’erent 
effect if applied to the original Gazette of 
India publication, or if applied to sub¬ 
sequent publications of Act IX of 1908. 
Under S. 78 of the Evidence Act there 
can be no doubt that the publication in 
the Gazette of India is the proiier method 
of proving the Act and if there is a conflict 
between the two publications, preference 
will certainly be given to that in the 
Gazette of India. The later publications 
do not purport to be published by the 
authority of the Government of India 
but are printed by the Superintendent 
Government Printing, India. 

There is also another argument used 
by the Allahabad High Court in A. G, 
Skinner v. Mukkaram Ali (2), and that is 
that Act XXVI of 1920 makes no si>ecific 
reference to Art. 177 and consequently 
it can only be deemed to amend tha" 
article by implication, namely by altering 

(1) A.”l. R” 1924 Lab.” 65=4 Lah. 367^0 

Jj. Jj. J. 25. 

(2) A. I. R. 1925 All. 77. 
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the period under Art. 176 and retaining 
tlie word “Ditto” against Art. 177. This 
view has been adopted both by Calcutta 
and Bombay on the ground that it was 
the intention of the legislature to amend 
Art. 177. Nothing appears to that effect 
in the preamble of the amending Act 
and there is no reference to Art. 177 in 
tl^e body of the Act. The word “Ditto” 
opposite to Art. 177 in the Act of 1908 
was equivalent to tlie woixls ‘ six montlis” 
and when that woi'd ‘Ditto” is allowed to 
stand without alteration after the amend¬ 
ment of I9i0, it is dithcult to understand 
why its meaning should liave been chan¬ 
ged. Consequently, even if the word 
“Ditto” were to remain as in the sub¬ 
sequently published copies of the Act, its 
original meaning would not be changed 
\inless the legislature had declared its 
intention to alter it. On all these grounds 
1 respectfully agree with the deci¬ 
sions of the Lahore and Allahabad High 
Court. The Bombay case in Hiissenuddin 
Naruddin v. Dulakshidas Keshavlal (3) 
contains only a very brief judgment based 
on the fact that the amending Act is 
applicable to the published Acts and not 
to the Act as printed in the Gazette of 
India and does not meet the argument 
mentioned above. The Calcutta decision 
is that of a single Judge who by reason of 
the view he takes is constrained to reject 
altogether the Act as published originally 
in the Gazette of India as being “not an 
accurate and true version of ^ the Act 
which the legislature enacted.” When 
the Evidence Act distinctly lays down 
that this is the method of proving an Act 
of the Legislature, I regret that I cannot 
agree with the view of the learned Judge 
that an Act so proved is not an accurate 
and true version. He goes further to 
hold that the Act can be proved by a 
means which is not contemplated in the 
Evidence Act and that such a proof is 
preferable to the proof laid down by the 
Statute. With all respect I cannot agree 
in this view. I therefore follow the 
decisions of the Lahore and Allahabad 
High Courts that the period of limitation 
under Art. 177 remained at six months 
even after the amending Act (Act XXVI 
of 1920). That being so, the learned 
District Judge was wrong in treating the 
second petition of the appellant as being 
out of time. The prayer for the restora¬ 
tion of the first petition was unnecessary. 

(3; A. I. R. 1933 Bom. 299. 


The . main prayer was to bring on record a 
legal representative, and the application 
being within time, the prayer ought to 
have been granted. 

1 must, therefore, set aside the decree of 
the lower appellate Court and remand the 
suit to the Court for the hearing of the 
appeal after bringing on record the 1st 
respondent’s legal representative. Costs 
will abide the result. 

Court fee on the Second Appeal will be 
refunded. 

Decree set aside: Suit remanded. 
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Venkatasubba Bag and Madhavan 

Nair, JJ. 

Guntur Narasimk am and ayiothei —De- 
fendan ts—A ppe 1 Ian t s. 

V. 

Nyapati Narayan Bao Gam —Plaintiff 
—Respondent. 

Letters Patent Appeal No. 58 of 1924, 
Decided on 12th March 1925, against the 
judgment of Krishnan, J., D/- 19th Febru¬ 
ary 1921, in Second Appeal No. 796 of 
1921. 

★ ★ (a) Transfer of Property Act. S. 59— Suit 
under S. 53 to contest aliena'ion by debtor 
falls under Art. 120— Date of creditor's exercising 
his option is the starting pioint—LUnUation Act, 
Art. 120. 

Per Venh a^a'iubba Rao, J. —A suit under S. 63, 
Transfer of Property Act, to contest an alienation 
by a debtor is governed by Art. 120 of the Limita¬ 
tion Act and the starting point of limitation is the 
date on which the plaintiff decides to exercise his 
option of avoiding the transfer and not the date of 
transfer ;'43 Mad. 760 (F. B.) Bel. on.; 7 L, W. 260 
Expl. [P 67 C y] 

Madhavan Bair, J. —The starting point for limi¬ 
tation is not the date on which the creditor exer¬ 
cises the option to avoid the transfer nor the date 
of transfer, but it is the date on which the circum¬ 
stances entitling the creditor to have the transfer 
avoided first become known to him. [P 70 C 2] 

^ (b) Transfer of Property Act, S. 51 Suit 
under, Is not a representative suit—Right Is In- 
dlvidua/. 

A suit under S, 63 is not representative sui^ 
and the inaction of one creditor, that is to say, hi^ 
failure to file a suit within six years of his exer¬ 
cising the option does not bar the general body of 
creditors. The right under S. 53 is an individual 
right- [P70C1] 

B. Jagannatha Doss for V. Suryahara' 
yana — for Appellants. 

N» Bama Bao —for Bespondent. 

Venkatasubba Rao, J.—The question 
to be decided in this appeal is one of limi~ 
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tatioD. This suit was filed under S. 53 of 
the Transfer of Property Act. The plain¬ 
tiff being the Receiver in insolvency re¬ 
presents the body of creditors of the insol¬ 
vent. The transaction impeached is a 
mortgage, dated 27th July 1908, executed 
by the insolvent in favour of the defen¬ 
dant. The suit was filed on the 15th 
February 1918. 

The first question that arises is : W'hat is 
the article that is applicable ? Art. 120 
seems to be the appropriate article. The 
decisions seem to be to the same effect : 
See AiUhikesavaloo Nnicher v. Hussain 
Sahib Kadiri (l) and Veukatesicara Aiyar 
V. Somasundaram Chettiar (2). It was 
conceded before us, and in my opinion 
rightly, that the article applicable is 
Art. 120. The more difficult question, 
however is : What is the starting point of 
limitation ? On this point, there is no 
authority. Phillips, J., in Venkateswara 
Aiyar v. Somasundaram Chettiar (2) ex¬ 
pressed the view that the time runs from 
the date when the plaintiff’ had the 
knowledge of the facts entitling him to 
relief. This, though, an obiter dictum, is 
entitled to great weight as the point was 
fully considered by him. Krishnan, J., in 
the judgment under appeal, as 1 under¬ 
stand it, is not quite definite on the point. 
He thinks that limitation runs from the 
date when the creditor exercises his 
option ; in the alternative, from the date 
when he has knowledge of the facts that 
give him a right to relief. As I read his 
judgment, he is more inclined to take the 
former than the latter view. It seems to 
ine that he exi>ressed the alternative 
view, as on the facts, whichever view 
was taken, the same result followed. 
Krishnan, J., having held that the suit 
was filed in time, the defendant has filed 
this appeal and Mr. Jagannadha Das has 
^gued the case very fully on his behalf. 
His contention is that the date of aliena- 
tion gives the starting point. He supports 
his contention by relying on what I may 
describe as grounds of convenience. Be¬ 
fore adverting to these grounds, I shall 
deal with the point jvith reference to the 
two provisions of law that have a bearing 

..S. 53 of the- Transfer of 

Property Act and Art. 150 of the Limita- 

Under S. 53, a transfer that 
offends against the rule enacted in it s 

O) [1915] 2 L. W. 479=29 I. C. 62=(1915i M 
W. N. 387. 

<9) [1918] 7 L. W. 280=44 I. C. 661=11918) M. 
W.N. 244. 


voidable at the option of any person do 
frauded, defoaited or delayed. Under 
Art. 120 the suit maiy be brought within 
six years of the daite when the right to 
sue accrues. The question resolves itsell 
into this. \\ hen does the right to sue 
accrue ? If tlie transaction is voidable 
at the option of a creditor, ho may avoid 
it at any time at his ])leasuro. S. 53 
does not say that, after t lie lapse of a 
certain time, he shall not be able to avoid 
the transaction. It does not luesciihoa 
limit of time. Wliat then constitutes the 
exercise of the option ? In the words of 
Wallis, C. J., in liamaswami Chettiar v. 
Mallappa Reddiar (3), a voidable transac¬ 
tion may be avoided by any open or un¬ 
equivocal declaration of an intention to 
avoid it, see jiage 769. The right to sue 
accrues when this ojition is exercised. 
Under Art. 120 the suit may bo institu¬ 
ted within six years from the date when 
the right to sue accrues. As Miat right 
accrues, as I have shown, when the jilain* 
tiff’ exercises his option, the suit may hei 
filed within six years from lljo dale of the 
exercise of the option. The jiroper con¬ 
struction of the sections compels us to take 
this view and it seems to me tliat this is 
what Krishnan, J., intended to hold. If 
so, I entirely agree with him. 

The alternative view, namely, tliat 
time begins to run from the date 
when the plaintiff’ becomes aware of 
the facts that entitle him to relief, 
found . favour with Phillips, J., in 
V enkateswara Aiyar v. Somasundarayn 
Chettiar (2). But a jierusal of his 
judgment shows that only two theories 
were put forward before him, namely : (l) 
the date of alienation gives the starting 
point and (2) the date of knowledge. 
These were the two rival views that were 
placed before him and he preferred the 
view that knowledge gives the starting 
point. His judgment leaves no doubt in 
my mind that, if what may be compendi¬ 
ously described as the option theory was 
suggested to him, be would have gladly 
adopted it. Indeed in this connexion he 
uses the word “ option,” but does not go 
the necessary length. Section 53, it is 
needless to point out, does not take note of 
knowledge at all. It speaks of option and 
not of knowledge. Under Art. 95 of the 
Limitation Act, which relates to a suit for 

(8) [1920] 43 Mad7760= 39 M. L. J. 350=28 M 
L. T. J70=12 L.. W. 475=59 1. C. 947= 
(1920) M. W N. 672 (F. 
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relief on the ground of fraud, knowledge to make large profits or to amass large 
no doubt would be a material element, for wealth. The creditors are only concerned 
the prescribed period of 3 years runs from with this that the debtor must one day 


the date when the fraud becomes known 
to the party wronged. But the suit con* 
templated by S. 53 is not one for relief on 
the ground of fraud, and the knowledge of 
fraud, to which Art. 95 refers, is there¬ 
fore not a material circumstance. More* 
ov'er, it is not necessary that there should 
be actual fraud to invalidate a transaction 
under S. 53, as the second clause of that 
section shows, which runs as follows: 

“ %Yhere the effect of any transfer of 
immovable property is to defraud, defeat 
or delay any such person and such trans* 
fer is made gratuitously or for a grossly 
inadequate consideration, the transfer 
may be presumed to have been made with 
such intent as aforesaid.” 

In my oi^inion, therefore, fraud or 
knowledge of fraud is not a relevant con¬ 
sideration. 

On a strict construction of the sections 
I have arrived at this result, and it is a 
matter for satisfaction that considerations 
of convenience and justice point to the 
same conclusion. From this i)oint of 
view, I shall next deal with the three 
different standpoints suggested. 

First, let me take the date of aliena 
tion being the starting point. Section 53 
refers to an intention to defraud prior or 
subsequent transferees, co-owners and 
creditors. I shall take the case of credi¬ 
tors, as this is the most usual case. It is 
settled that the benefit of the section is 
not restricted to existing creditors alone. 
Even subsequent creditors may imi)each 
the transaction. Supi>ose then, a trader 
makes an alienation of the proi^erty 
which offends against the terms of this 
section. Why should any creditor call in 
question the alienation, if the trader is 
l>osses3ed of sufficient funds to satisfy 
him ? Why should a subsequent creditor 
bo barred, although the alienation was 
made long previous to his debt having 
come into existence ? Creditors are not 
generally interested in impugning the 
transaction entered into by their debtor. 
In spite of the fact that a property worth 
Rs. 10,000 has been alienated the debtor 
may yet be possessed of assets w*orth 
lakhs, and why should any creditor, take 
the trouble of impugning the alienation ? 
Or again, the.debtor 'may Rave alienated 
the property,* but may still be' expected 


be in a ix)sition to repay the amounts due. 
To say that the right to avoid a transac¬ 
tion becomes bai’red at the lapse of six 
years from the alienation is practically to 
throw upon them the burden of imi)each' 
ing every suspicious transaction, although 
for the time being, it may not be neces¬ 
sary to adopt this course of conduct. In 
the case of subsequent creditors whose 
interest accrues at a period too remote, 
the section will remain, on this construc¬ 
tion, a dead letter. Further, if the date 
of alienation is the starting point, credi¬ 
tors may become barred, for no fault of 
theirs, as it is very likely that they may 
not in time become aware of the trans- 
saction itself without even, bo it noted, 
any active steps being taken by the debtor 
to conceal the transaction from his credi¬ 
tors. 

Let me now take the second theory 
suggested, the date of knowledge being 
the starting point As I liave said, it 
matters little to a creditor that his 
debtor has alienated some of the pro¬ 
perties. Why should a creditor be di’iven 
to embark on litigation, merely because 
it has come to his knowledge that his 
debtor has entered into a transaction 
not above hoard? The property still 
remaining as I have said, may suffice or 
they may hope that the debtor may in 
time rally and no creditor can he exi>ected 
to have before him a balance sheet 
disclosing actually the debtor's aff airs. ' 

The view then I have taken, namely, 
that the exercise of the option is the 
starting point imposes no unnecessary 
burden on the creditors. When they find 
that their interests demand that the 
transaction should be set aside, they 
exercise the option and avoid the trans¬ 
action. Moreover, it is now settled that 
the option may be exercised otherwise 
than by the institution of a suit. Firstly, 
a creditor may attach the property 
alienated and he may do so, whatever 
may be the length of time that has 
lapsed from the date of alienation. 
Secondly, if on attachment, the transferee 
prefers a claim under O. 21, R. 58, Civil 
P. C., and the claim is allowed, the judg¬ 
ment-creditor may file the statutory suit 
prescribed by R. 63, without regard again 
to the lapse of time from the date of 
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alienation : See Pokker v. Kiinhamad (4). 
Thirdly, if the claim is, on the other 
hand, disallowed and the transferee tiles 
the suit under R. 63, the creditor may 
defend it by showing that the transaction 
was in fraud of creditors: See Paviaswami 
dhettiar v. Mallappa Reddiar (3). In all 
these cases, the, creditor exercises the 
option without resorting to suit, under 
S. o3, and it would be anomalous to hold 
that, although his right to file a suit is 
barred, his right still subsists to question 
the transaction by these other methods. 

. Mr. Jagannadha Doss strongly argued 
that the starting point should not be 
made to rest upon such a shifting ground 
as exercise of option. I see nothing 
objectionable in this. To take another 
instance from the Limitation Act, under 
Art. 60: the period of limitation for a 
suit to recover money deposited under an 
agreement that it shall be payable on. 
demand, is three years from the date 
when the demand is made. The making 
of the demand is entirely dependent upon 
the volition of the plaintiff and the 
period of limitation may be indefinitely 
P]rolonged and a suit may be instituted 
without even a demand being made, in 
which case no question of limitation 
arises. The exercising of the option is 
analogous in this respect to the making 
of the demand and the option may be 
exercised by the filing of the suit itself, 
in which case the question of limitation 
will likewise not arise. Mr. Jagannadha 
Doss, in his exhaustive argument, con¬ 
tended that this will be a startling result. 
I do not, in the least, agree with him. 
On the other hand, the English cases 
show that this is assumed to be the 
normal position. In re^ Maddaver Three 
Town Banking Co, v. Maddaver (5), a 
creditor brought an auction to set aside 
a conveyance several years after it was 
made, and although he had been aware 
of the facts during the whole period and 
gave no satisfactory reason for his delay, 
the CotMPt. o^ app^ffid held, affirming 
North, J, that his fight to impeach the 
transaction was not barred. The only 
limitation i*ecognized is that the debt 
should be subsisting. North, J,, puts it 

thus: 

(4) [1919] 42 Mad. 143=36 M. I*. J. 231=25 
M. L. T. 47=11919) M. W. N. 39=51 I. C. 

^ 714=9 K W. 188 iF. B.). 

(6) [1884] 27 Ch. D. 623=53 L. J. Ch. 998 
=62 L. T. 35=88 W. R. 285. 


Where i)artios have boon merely non- 
active, 1 do not see any reason why thcN 
should not take proceedings at any time, 
while tlio debt is a subsisting debt. Tlie 
time niiglit have arrived when the 
Statute of Limitations would be a bar, 
and, of course, when the debt was gone, 
no proceedings could be taken in respect 
of it/' 

Cotton, L. J., observes : 

* The plaintiffs in this case say : “ We 
are creditors whose debt is not b irred and 
we seek payment out of property convoyeil 
away by the debtor by a deed which the 
statute of 13, Eliz. C. 5, makes void as 
against us. The defendant relies on the 
delay of the creditor, but I am of oinnion 
that this defence is not effectual." 

See also May on Fraudulent Convey¬ 
ances, page 120, where the learned author 
says : 

Since the right of a creditor to set 
aside a deed under 13 Eliz. C. 5, is a 
legal right and not merely a right to sot 
aside the instrument on equitable grounds, 
the fact that the creditor has delayed 
to take proceedings to set aside the deed 
under that statute, although with full 
knowledge of the facts, is immaterial, so 
long as the delay has not been such as 
to create a statutory bar. Until the right 
to recover the debt is barred by the 
Statutes of Limitations, the legal right to 
avoid the deed exists, and no equity arises 
from the mere delay to enforce it." 

Mr. Jagannadha Doss next contended 
that the nature of the action is represen¬ 
tative and if one creditor is barred the 
whole body of creditors becomes barred. 
May a creditor bring a suit on his own be¬ 
half or must the suit be brought on behalf 
of all the creditors ? This question does 
not strictly arise, although I may say that 
on this point the preponderance of autho¬ 
rity', so far as Madras is concerned, is in 
favour of the view that a creditor may 
bring such a suit on his own behalf. See 
Krishnan, J’s. judgment in Pokker v. 
Kunhamad (4) and Justice Sadasiva 
Aiyar’s observation at p. 781, in Rama’ 
sioami Chettiar v. Mallappa Reddiar (3). 
Again under S. 11, Explanation 6, Civil 
Procedure Code, the section relating to 
res judicata, the result of a suit brouglit 
by one creditor, bona tide contested, may¬ 
be binding on the transferee and on the 
general body of creditors. 1 express no 
opinion on this. But, assuming that, when 
there has been a suit, the principle of res 
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judicata applies, it does not by any means 
follow that the inaction of the creditor, 
that is to say, his failure to file a suit 
within six years of his exercising the op¬ 
tion, bars the general body of creditors. 
Under S. 53 of the Transfer of Property 
Act : 

Any person so defrauded, defeated or 
delayed may avoid the transaction. 

An individual right is conferred upon 
each creditor by this section and the in¬ 
action or laches of one cannot deprive the 
others of their rights. The learned vakil 
for the appellant relied on the analogy 
furnished by Vayamma v. GopaJadasayya 
(6), where, by reason of the nearest rever¬ 
sioner failing to sue, within the time 
limited, to set aside an alienation by a 
Hindu widow, all the reversioners existing 
as well as subsequently born were barred 
by limitation. The matter is not in pari- 
materia. Special considerations apply in 
the case of suits by reversioners and the 
analogy is misleading. 

As the Receiv'er represents all the 
creditors, granting that the inaction of 
one may lead to the result contended 
for, it must be observed that, in this case, 
it is not suggested that any particular 
creditor exercised his option at a time too 
remote for the suit to be brought. There¬ 
fore. though I have dealt with the matter 
at some length, the question as to the 
nature of the suit under S. 53, Transfer 
of Property Act, does not, as I have said, 
on the facts arise. 

I hold that the-suit is not birred by 
limitation. 

It is lastly urged that the suit is quite 
a frivolous one, as appears from the previ¬ 
ous proceedings that transpired in insol¬ 
vency, but this is a matter we cannot go 
into, as the suit remains to be tried on 
the other issues in the case. 

The only order as to costs that we pro¬ 
pose to mike is that they shall abide the 
event. 

Madhavan Nair, J. —I agree with my 
learned brother that the plaintiff^s suit 
in this case is not barred by limitation, 
but with regard to the grounds for that 
decision, I regret I have to difiPer from him. 

I agree that a creditor's suit under S. 
53 of the Transfer of Property Act is 
governed by Art. 120 of the Indian Limi- 
ta.tion Act ; but I think that the starting 

(6) [1918] 41 Mad, 659=35 M.L.J. 57=24 M. 

L. T. 115=8 I*.W. 62=46 LC. 202=(1918) 

M. W.N. 461 (F.B.). 


point for limitation is not the date on 
which the creditor exercises the option to 
avoid the transfer, but it is the date on 
which the circumstances entitling the 
creditor to have the transfer avoided first 
become known to him. The result of 
holding that the starting point for limita¬ 
tion is the exercise of option by the cre¬ 
ditor is that the creditor, in that case, 
would be entitled to wait any number of 
years he pleases before bringing the suit, 
which would mean that in effect, there 
would be no period of limitation at all 
for a suit under S. 53 of the Transfer of 
Property Act. Having regard to the spirit 
and provisions of the Indian Limitation 
Act which contains also a residuary arti¬ 
cle for all suits not specifically provided 
for, I think that we should not construe 
S. 53 of the Transfer of Property Act in 
such a way as to have the abovementioned 
effect, unless the language thereof clearly 
compels us to adopt such “a construction. 

S. 53, of the Transfer of Property Act 
runs as follows :— 

Every transfer of immovable pro¬ 
perty made with intent to defraud prior 
or subsequent transferees thereof for con¬ 
sideration, or co-owners or other persons 
having an interest in such property, or to 
defeat or delay the creditors of the trans* 
ferrer, is voidable at the option of any 
person so defrauded, defeated or delayed. 

The sole basis, as it appears to me, for 
the view that the starting point of limita¬ 
tion is the date of the exercise of option 
by the creditor is the use of the expres¬ 
sion, “ at the option ” in the above sec¬ 
tion., In my opinion, it is not necessary 
nor is it right to interpret that expression 
in such a way as to make the exercise of 
option the starting point. The same ex¬ 
pression occurs in Ss. 2 Cl, (i), 19 and 19 
(A) of the Indian Contract Act. There it 
has been used simply to indicate at whose 
instance it is that the transaction referred 
to therein is voidable and has no refer¬ 
ence at all to any question of limitation i 
for Art. 114 of the Limitation Act pro¬ 
vides that the period of limitation for a 
suit for the rescission of a contract com¬ 
mences from the date when the facts en¬ 
titling the plaintiff to have the contract 
rescinded first became known to him. I 
think that the words “ at the option of 
which occur in S. 53 of the Transfer of 
Property Act should also be construed in 
the same manner and the question whe¬ 
ther a suit under that section is barred 
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should be judged solely from a consider¬ 
ation of Art. 120 of the Limitation Act. 

Under Art. 120 the time from which 
the period begins to run is when the 
right to sue accrues ” I agree with my 
learned bi'other that the date of the trans¬ 
fer (alienation) sought to be avoided can¬ 
not be the starting point for limitation. If 
we hold that the date of the transfer is 
the starting point, then, in a case where 
the creditor comes to know of the transfer 
only more than 6 years after the date 
thereof, it would have to be held that the 
right to sue had not only accrued to him, 
but has terminated as well, before he him¬ 
self knew anything about the transaction, 
which would mean that the creditor 
would have no opportunity of avoiding 
the transfer at all. It is not therefore 
right to hold that the starting point of 
limitation is the date of alienation. When 
once the creditor comes to know of the 
circumstances which entitle him under S. 
53, to avoid the transfer, there can be no 
further impediment in the way of his 
bringing the suit and I think the right to 
sue accrues to him within the meaning of 
Art. 120, from the date of such knowledge. 
This view finds support in the judgment of 
Phillips, J., in Venkateswara Aiyar v. 
Somasundaram Chettiar (2), At page 283, 
the learned Judge says : 

That the cause of action arises on the 
date when the creditor seeking to set aside 
the alienation knows that he has been de¬ 
feated, defrauded, or delayed.” 

It is true that it is not specifically 
stated in Art. 120 that this is the starting 
point and that only the general expression 
when the right to sue accx-ues” occurs in 
that article, but it is a residuary article 
for all suits not specifically provided for 
and, as such, the language thereof has 
necessarily to be general. The interpreta¬ 
tion to be put on that expression would, 
to a certain extent, depend on the parti¬ 
cular class of cases to which the article is 
sought to be applied. As observed by 
Phillips, J.: 

In all cases of fraud, misconduct, etc., 
the period of limitation fora suit begins 
to run from the time when the fraud, mis¬ 
conduct, etc., becomes known : (vide Arts. 

91, 95, 96 etc.,) but no such provision 
could be inserted in Art. 120, for it is a 
residuary article and thus applicable to 
every variety of suit not otherwise pro¬ 
vided for and is not confined to suits based 


on fraud. If such a suit coming witl\in 
Art. 120 is based on fraud, the time when 
the right to sue accrues, must, 1 tliink, l>o 
determined in consonance witli tlio prin¬ 
ciple governing the other specific suits 
based on fraud, and tluit is, that the time, 
when tlio fraud becomes known, becomes 
the starting point for limitation.” 

No doubt, it is stated by tlio learned 
Judge tliat a suit by a creditor under R. 
53 depends upon tho exercise uf o]>tion by 
him, but he states this, in order to lu'ga- 
tive the contention that the right to siu^ 
accrues on the date of alienation itself. 1 
think, Krishnan. J., also, in the judgment 
under appeal, takes the same view ; for he 
observes thus in the concluding portion of 
his judgment : 

The Receiver himself puts the cause of 
action as liaving arisen on tlie 31st July 
1915, when one Sambiali and others learnt 
that the suit mortgage deed was a collu¬ 
sive document. It does not aj)pear that 
Sambiah knew it earlier. Taking this 
view, it seems to me that the suit is not 
barred by limitation.” 

It is true that the learned Judge makes 
reference in an earlier portion of his judg¬ 
ment to the exercise of option by the cre¬ 
ditor or by the Receiver, but the contest 
shows that he is there considering tho 
question as to whether each of the cre¬ 
ditors has got a separate right of suit 
under S. 53, or whether, if one creditor is 
barred by limitation from bringing the 
suit, the rest are also barred ; and I think 
that he did n<^t intend to lay down that 
the exercise of o})tion is the starting ))oint 
for limitation. The decision in Iji Be 
Maddevar, Three Towns Bankino Company 
v. Maddevar (5), does not, in my view, 
help us in deciding the present question. 
That case merely decides that delay on 
the part of the creditors to take proceed¬ 
ings even after full knowledge of the facts, 
is immaterial provided the delay is not 
such as to create a statutory bar. 

It is true, as pointed out by my learned, 
brother,that there would be some anomaly 
if a creditor is allowed to set out, in a suit 
under O. 21, R. 63 of the Code of Civil 
Procedure, the fraudulent nature of the 
transfer as against the claimant, even 
though he may be barred by limitation 
from bringing a suit under S. 63 to have 
the transfer avoided, but it appears to me 
that the anomaly would still exist, even if 
we adopt the “ option theory for, sup¬ 
posing the creditor exercises the option on 
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than 6 years without bringing a suit, 
under S. 53, I take it that in proceedings 
under O. 21, K. 63, such creditor may still 
set up the fraudulent nature of the trans¬ 
fer as against the claimant. This con¬ 
sideration, therefore, does not in my view 
give me any help in solving the present 
question. 

For the reasons above stated, I am o^ 
opinion that the starting point for limita¬ 
tion is the date on which the circum¬ 
stances entitling the creditor to have the 
transfer avoided first become known to 
him. In view of the fact that a few of 
the creditors in this case knew of the 
fraudulent character of the alienation in 
1909, i.e., more than six years before the 
suit, it becomes necessary to consider whe" 
ther the creditor’s right of suit under S. 
53 is an individual right which each in¬ 
dividual creditor has or whether it is only 
a representative right in the sense that if 
one creditor is barred by limitation from 
bringing the suit, the others are also 
barred. I agree with my learned brother 
in thinking that the right of suit under S. 
53 is an individual right which each cre¬ 
ditor has. It is true that, if a creditor 
obtains a decree in a suit under S. 53, 
that decree accrues to the benefit of the 
other creditors as well, but I think S. 53 
confers on each of the creditors the right 
of bringing a suit on his. own behalf. As 
the Beceiver represents the whole body of 
the creditors and as some at least of the 
creditors knew that the suit mortgage deed 
was a collusive document only within 6 
years of the suit, I hold the suit by the 
Receiver is not barred by limitation. 

In the result I agree that this appeal 
should be dismissed. I agree with him as 
regards the costs also. 

Appeal dismissed. 
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Wallace and Madhavan Naib, JJ. 

Sankaralinga Mudaliar and others — 
Appellants. 

v. 

Official Receiver of Tinnevelly —Res' 
pondent. 

Api)eal No. 435 of 1922, Decided on 22nd 
January 1925, against the order of the 
Diet. J., Tinnevelly, D/* 13th July 1922, 
in Civil Misc. Petition No. 566 of 1918. 


llr ^ Civil P. C.y O. 88, R. 10 —Attachnient of 
Uiterest of coparcener^Decree passed afterwards 
against him-^^^peratlon of survlvorshl 2 ? Is subject 
to satisfaction of decree. 

An attachment before judgment followed by a 
decree prior to the judgment-debtor’s death has 
the efiect of precluding the accrual of title by 
survivorship as against the attaching creditor in 
the same way as an attachment after decree. 
The operation of survivorship is not, however, al¬ 
together stopped by reason of the attachment, 
whether before or after decree, for if the attaching 
creditor does not execute his decree, or if the 
entire property is not needed to satisfy the decree, 
then the property or the surplus, as the case may 
be, will go to the othe. coparceners: 5 Cad. 148 
P. C. and 26 M. L. J. 517, Foil \ 98 Bo^m. 105 
Dissented from. [P. 77, C. 1] 

Wallace, J. —The accrual of survivorship is not 
prevented but operates subject to the prior rights 
of the attaching decree-holder and ether decree- 
holders who are entitled to take advantage of the 
attachment to have their decree debts satisfied in 
execution proceedings against what was the share 
of the deceased judgment-debtor coparcener. 

[P. 77, O. 1] 

S. T. Srinivasa Gopalachari — for 
Appellants. 

Marthandam and Chidambaram —for 
Respondent. 

Madhavan Nair, J. —This is an ap¬ 
peal against the order of the District 
Judge of Tinnevelly in C. M. P. No. 566 
of 1918 on his file in which the Official 
Receiver of Tinnevelly was the petitioner. 
The appellants, who were Respondents 1 
to 3 in the lower Court, had brought 
a suit, O. S. No. 106 of 1913, in the 
District Munsif’s Court of Ambasamudram 
against seven defendants, all members of 
a joint Hindu family. Pending the suit 
they applied for and got an attachment 
before judgment of the joint family pro¬ 
perties. The suit was compromised and 
a razi decree, Rx. I, was passed on Ihe 
23rd of September 1914, which provided 
that the defendants therein should pay 
into Court Rs. 2,100 with interest within 
the 15th of April 1915, and that, in default, 
the attached properties might be sold 
and the amount realized. It also pro¬ 
vided that the attachment before judg¬ 
ment which had already been made, 
would continue until the amount fixed by 
the decree was paid. Defendants 1 and 7 
in that suit died subsequent to the decree. 
After their deaths an execution applica¬ 
tion was filed in the District Munsif’s 
Court by the decree-holders, the present 
appellants, and an order for sale of the 
attached properties was made. Defen¬ 
dants 2 to 6 in the suit were also ordered 
as the legal representatives of the de-. 
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ceased defendants 1 and 7. A petition for 
adjudicating Defendants 2 to 6 as insol¬ 
vents was presented to the District Court 
of Tinnevelly on the 31st of January 1917, 
and they were adjudged insolvents by 
order of that Court, dated the 23rd of 
March 1917. The attached properties 
were sold in Court auction on the 28th of 
June 1918, in pursuance of the orders of 
the District Munsif and were purchased 
by the 4 th respondent in the lower 
Court. The Official Receiver, who was 
not a party to the sale proceedings, filed 
the petition out of which this appeal 
arises, saying that, as the insolvent’s 
assets had vested in him on the order of 
adjudication, the subsequent sale is 
not valid and binding on him and that 
the sale should, therefore, be set aside. 
There was also an alternative prayer to 
the effect that, if for any reason the sale 
could not be set aside, the decree-holders 
should be compelled to refund to him the 
amount they realized in execution. 

The District Judge on the first occasion 
held that he, sitting as a Judge exercising 
insolvency jurisdiction, had no power to 
examine the validity or otherwise of an 
execution sale held by another Court and, 
therefore, dismissed the petition. On 
appeal, however, by the Official Receiver 
to this Court (C. M. A. No. 128 of 1919), 
this decision was set aside and the peti¬ 
tion was remanded to the lower Court 
for fresh disposal. The District Judge 
has now held that the sale itself could 
not be set aside as the auction purchaser, 
4th respondent in the lower Court, pur¬ 
chased the property bona fide and was, 
therefore, entitled to the protection given 
to bona fide purchasers by S. 34 (3) of the 
Provincial Insolvency Act (ill of 1907), 
but he has granted the alternative prayer 
referred to above, i. e., he directed the 
decree-holders, the present appellants, to 
refund to the Official Receiver, the res¬ 
pondent before us, for the benefit of the 
whole body of creditors, the sum of 
Rs. 3,153-2-0 realized by them in execu¬ 
tion. He also'^ave them leave to rank 
^ unsecured creditors in the subsequent 
insolvency proceedings before the Official 
Receiver. Against this order of the 
District Judge the decree-holders have 
filed the present* appeal; the Official 
Receiver has filed a memorandum of 
objections stating that the sale should 
also have been set aside as the auction 
plirchaser could not in the circumstances 


of this case be oonsidored to bo a bona 
fide purchaser. 

Two points have boon urged before us 
by Mr. S. T. Srinivasa Gopalacbariar, the 
learned counsel for the appellants, viz., 
(l) that on a pi'oper construction of Kx. 
I, the ra/.i decree, a cliargo has been 
created on the attached prt>pertiGs in his 
clients’ favour and tliat, therefore, tlie 
properties vest in tlio Otlicial Receiver 
only subject to his clients’ riglits under 
the decree, and (2) that even if there is 
no such charge, inasmuch as two out of 
seven judgment-debtors had died after 
the attachment before judgment and also 
after the decr*eo, such i)rior attachment 
followed by the decree prevents tlio 
shares of the two deceased coparceners 
from surviving to tlie rest and tliat, there¬ 
fore, tliose shares do not vest in the 
Official Receiver on the insolvency of the 
remaining coparceners as they had never 
vested in the insolvents themselves. 
He urges, therefore, that the 
Official Receiver had not rights at leavSt 
as regards two-sevenths of the propertit^s 
sold and that his clients were entitled to 
retain at least two-sevenths of the j)ui*- 
chase-money realized. 

As regards Point No. 1, Ex. 1 only 
states that the defendants should pay 
into Court within a prescribed time the 
decree amount with interest and that, in 
default of payment the plaintiffs should 
recover the amount “ from the defen¬ 
dants and also by the sale of the proper¬ 
ties now under attachment before 
judgment by the Court without having 
any necessity for re-attachment and from 
the defendants’ other properties, and that 
the attachment before judgment should 
continue in force until the whole amount 
is paid according to this compromise 
decree. ” These provisions do not, in our 
opinion, constitute a charge on the pro¬ 
perties and do not confer on the decree- 
holders any higher rights than those of 
money decree-holders who have eft’ected 
an attachmerft"*^- of those properties for 
executing their decrees. 

As regards Point No. 2, the learned 
counsel for the appellants has strongly 
relied upon a decision of the Privy 
Council reported in Suraj Bunsi Koer v. 
Sheo Pershacl Singh (l) in support of his 
argument that the attachment before 
judgment in this case followed as it was 
by the decree prevented the shares of the 

(1) [1879] 6 Cal. 148=6 I. A. 88 (P. C.). 
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deceased coparceners from surviving to 
the rest. As it apx>ears to us that the 
answer to the question now raised 
dei>ends really upon a correct understand¬ 
ing of the principle laid down by the 
Privy Council in the above case, it is 
necessary to consider the exact scope of 
tiiat decision and to examine how the 
I>rinci])le indicated therein has been 
understood and applied in subsequent 
decisions. In that case the father had 
executed a mortgage of properties belong¬ 
ing to the joint family consisting of liim- 
self and his two sons. The mortgagee 
brought a suit on his mortgage against 
the father and got a decree ordering the 
sale of the property. In execution of the 
decree the proi>erty was attached and an 
order to carry out the sale was made. 
Subsequent to this, but before the date 
fixed for the sale, the father died and the 
execution proceedings were thereafter 
continued against the sons who objected 
to the sale putting forward their claims 
as coparceners under the Mitakshara 
Law. The executing Court referred them 
to a separate suit and the properties were 
sold. In the suit by the sons to set aside 
the sale it was found that the nature of 
the debt was such as not to be binding on 
them. The Privy Council set aside the 
sale as regards the sons’ tw’o-third shares 
but sustained the sale to the extent of 
one-third w'hich on a partition in his 
lifetime would Imve fallen to the share of 
the father. It may be stated that the 
reason for upholding the sale with regard 
to the one third sjiare was not that the 
mortgage executed by the father could 
be held to be binding on the estate to the 
extent of his own sliare because their 
Lordshii)s expressly leave this point open. 
In their Lordships’ own words the reason 
for the decision was that at the time 
of Adit Sahai’s (father’s) death, the exe¬ 
cution proceedings under which the 
mauza liad been attached and ordered to 
be sold had gone so far as to constitute, 
in favour of the judgment-creditor, a 
valid charge upon the land, to the extent 
of Adit Sahai’s undivided share and 
interest therein, which would not be 
defeated by his death before the actual 
sale. ” It is true that in the Privy 
Council case there were not only a decree 
and an attachment in execution of the 
decree but also an order for sale of th^ 
properties before the death of the judg¬ 
ment-debtor ; but in the very next 


sentence their Lordships state that they 
are aware that this opinion is opposed to 
that of the High Court of the North- 
Western Provinces, in the case of Goor 
Pershad v. Sheodeen (2). In that case 
there vras only a decree and an attach¬ 
ment in execution of the decree, but no 
order for sale before the judgment debtor's 
death, and it was held that the judgment- 
debtor had no property in the house in 
suit available after his death in execution 
of decree for the satisfaction of the 
judgment debt. The Privy Council, in 
expressly dissenting from this decision 
must, w’e think, be considered to have in 
effect held that an attachment in exe¬ 
cution of a decree before the judgment- 
debtor’s death would prevent his share 
from surviving to his other coparceners 
though no order for sale had been made 
prior to his death. That this is the true 
scope of the Privy Council decision has 
been recognized by more than one decision 
of this Court [vide B. Krishna Ra<t 
V. Lakshmana Shanhhogue (3) and Thadi 
Bamamurthi v. Moola Kaviiah (I)]. 
It may be mentioned that in B. 
Krishna Rao y. Lakshmana Shanhhogue 
(3) also there was not only an attachment 
in execution of the decree but an order 
for sale before the judgment-debtor’s 
death but the learned Judges indicate 
that the decision of the Privy 
Council would cover even a case where 
there was no such order; for they 
state at page 307, “ in declaring that the 
ruling they were pronouncing was opposed 
to that of the High Court in the case 
cited, the Privy Council in effect pro¬ 
nounced that the interest of the judgment- 
debtor had, by the attachment, been 
brought under the control of the Court 
for the purpose of executing the decree 
so as to preclude the accrual of a title 
by survivorship in the event of the death 
of the judgment’debtor before an order 
for sale was made. In the case before 
the Court it appears the order for sale 
was made before the death of the 
judgment-debtor, but, whether this be so 
or not, we feel ourselves bound by the 
ruling of the Privy Council." In Thadi 
Ramamurthi v. Moola Kamiah (4) there 
was only an attachment in execution of 
the decree but no order for sale before 

(2) [1872] 4 N.W.P. 137. 

[1881] 4 Mad. 802. 

U) [1914] 16 M.L.T. 123=24 I.C. 667=(1914) 

M.W.N. 733. 
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the judgment-bebtor’s death. The lower 
Court in that case had dismissed the suit 
on the ground that, as the judgment- 
debtor, who was an undivided coparcener 
died before the order for sale was made, 
his interest survived to the defendant 
and was not available to the phiintilT for 
sale. The High Court in allowing the 
second appeal refers to Suraj Bunsi Koer 
V. Sheo Pershad Shigh. (l), B. Krishna 
Eao V. Lal'shmana Shanbhogue (3) and 
Lakshmana Aiyar v. Srinivasa Aiyar (5) 
and states that the question was conclu¬ 
ded by authority. Regarding the Privy 
Council case the learned Judges observe 
thus :— 

“ In the case before the Privy Council 
it is true that not only was there an 
attachment but also an order to carry 
out the sale before the death of tlie 
coparcener. But in the course of their 
judgment the Judicial Committee ex¬ 
presses ^ their dissent from a judgment of 
the North-West Provinces High Court 
in which it was held that, while the 
coparcener had died after his interest in 
the proj)erty was attached, but before an 
order for sale was made, there remained 
no interest in the judgment-debtor which 
could be brought to sale.” 

In Muthiistoami Ghetty v. Chmnammal 

(6) it IS stated that : 

“ It has been repeatedly decided by 
this Court that attachment alone without 
an order for sale precludes the accrual of 
the title by survivorship in the event 
of the death of the judgment-debtor after 
attachment and before the order for sale.” 

It has been brought to our notice that 
the learned Judges in Zaniindar of 
Karvetna’gar v. Trtistee of Tirumalai, 
Tirupati, etc,, Devasthafiams (7) state that 
the decision in B. Krishna Bao v. Laksh- 
mana Shanbhogue (3) and Lakshmana 
Aiyar v. Srinivasa Aiyar (5) cannot be 
relied upon in view of the decision of 
the Privy Council in Moti Lai v. 
Karrabuldin (8) to the effect that an 
attachment merely prevented alienation 
and did not give title. They also state 
that the view was taken in Sankaralinga 
Beddi v. Kandaswami Tevan (9). These 

(5) [1898] 8 M. L. J. 64. 

(6) [1914] 26 M. L. J. 517=24 I. C. 820. 

(7) [1909] 82 Mad. 429=2 I. C. 18=19 M. I* J. 

401. 

(8) [1897] 25 Cal. 179=24 1. A. 170=1 C. W. 

N. 639=7 Sar. 222 (1^. C.). 

(8) [1907] 30 Mad. 413=17 M. L. J. 334=2 M. 

L. T. 865. 


observations liave been noticed and com¬ 
mented upon in two later cases of this 
Court reported in Murugaiya Mndalint 
y. Ayyathorai yiudalitn- (lO) and Tindi 
Ramamnrthi v. Moola Katniah (l). 
These decisions, with which we respect¬ 
fully agree, I’ender it iiunocossary foi 
us to discuss the matter afresh. 
In Thadi RamayjiKrt^ii v. Moolo 
Kamiah (4) which has alreuU l)eeii 
noticed above, the learned .liulges '^tate 
in Sankaraliyiga lieddi v. Kmidiisu'.i >n / 
Tevan (9) the decision in U. Kyisliihi 
Bao Lakshmana Shanbhogiie (3) was 
not dissented from, but it whs expressly 
pointed out that under that decision the 
attachment has the eft'ect of preventing 
the property passing by survivorship, and 
the fact that the attaching creditor does 
not, by attachment, create sucli a charge? 
on the ])roperty as to acquire priority 
over other creditors coming in is 
in no way opposed to this view. 
This also is what was decided in 
Zamindar of Karvetnagar v. Trustee of 
Tirumalai, Tirupati, etc., Dcvasthauavis 

(7) wherein it was held that no charge 
was created by the attachment in favour 
of the creditor as against a subsequent 
creditor. There is no doubt an observa¬ 
tion in Zamindar of Karvetnagar v. Trus¬ 
tee of Tirumalai, Tirupati, etc., Deva- 
sth anams{7) that the decision in B. Krish no 
Bao V. Lakshmana Shanbhogue (3) is 
opposed to this view. But whether that 
is so or not, no dissent was expressed 
from the decision to the effect thao the 
attachment precludes the accrual of title 
by survivorship. The observation of their 
Lordships of the Privy Council in Moti 
Lai V. Karrabuldin (8) relied upon in 
Zamindar of Karvetnagar v. Tru.stee of 
Tirumalai, Tirupati, etc. Devasth ayiams (7) 
has no reference to this question. That 
such is the effect of this decision seems 
to be borne out by the judgment in 
Murugaiya Mtidaliar v. Ayyathorai 
Mtidaliar flO) in which the learnetl 
Judges say that the case in Zamindar 
of Karvetnagar v. Trustee of Tirumalai, 
Tirupati, etc., Deveathanams (7) had 
reference to the question whether 
in the circumstances of that case the 
judgment-creditors w'ho had obtained 
orders of attachment were in a 
stronger position than those who had not 
obtained such orders.” In the light of 
the above remarks, the observations . iti 


(10) [1910] 9 M. L. T. 96=9 I. C. 286. 
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Suhrao yTangesh v. Maliadevi (ll) fcbat 
the proposition laid down in B. Krishna 
Bao V. Lahshmana Shayibhogue (3) has no 
longer the supjxjrt of the Madras High 
Court is not correct. In this connexion 
we would only add that, having regard to 
the decision of the Privy Council in A/oit 
Jbal V. Karrahitldin (8)^ it must now be 
taken that the word “charge” used by 
their Lordships in Siiraj Bmisi Koer v. 
Sheo Pershad Singh (l) in the passage 
extracted by us must be understood only 
in a general and not in the strictly legal 
sense: (See also Mayne’s Hindu Law, para* 
graph 332, 9th Edition). 

Thus it will be seen that the decision 
in Siiraj Bunsi Koer v. Sheo Pershad 
Shujh (l) and the later decisions of this 
Court establish the position that an at* 
tachment in execution of the judgment* 
debtor’s interest in joint family property 
will, in the evept of his death subsequent 
to such attachment, preclude the accrual 
of title by survivorship as against the at* 
taching creditor. 

In the present case the attachment was 
before judgment. The judgment-debtor 
died after the decree but before any order 
for sale was made. The question is whe¬ 
ther the fact that the attachment was 
before judgment makes any difference as 
regards the application of the above prin 
ciple. There is a direct authority in 
Muthuswami Chetti v. Chinnammal (6) 
tliat it does not make any difference. In 
that decision it was held that an attach¬ 
ment before judgment has the effect of 
preventing the interest of the deceased 
ijudgment-debtor from passing by survivor¬ 
ship in a case where the judgment-debtor 
dies after the decree. The reason is thus 
stated by the learned Judges : 

“When a decree is passed subsequently 
it is unnecessary to attach the property 
again and the prior attachment renders 
the property available for sale in execu¬ 
tion. An attachment followed by ^ *1®' 
cree, therefore, precludes the accrual of 
the title by survivorship for the same rea¬ 
sons as an attachment after decree. 

It has, however, been Argued by the 
learned vakil for the respondent that the 
decisions in Subrao ^angesh y. Mahadevt 
(ll) and Sunder Lai v. Baghunandaii 
Prasad (12) take a contrary view and 
that they shoul d be followed in preferenc e 

ni) [19131 38 Bo’m. 105=211. Ci S30=15 Bmn 
Ll R.‘848. 

(12) A, I, R. 1924 Patna 465 = 3 Pat, 250 = 5 
P. lu T. 135. 


to the Madras cases. Szibi ao Mangesh 
V. Mahadevi (ll) is no doubt a direct deci¬ 
sion in his favour, but with all i’esi)ect 
w’e feel unable to follow that decision. In 
that case the learned Judges begin their 
judgment by stating that the determina¬ 
tion of the case before them depends on 
the correct construction of the Privy 
Council judgment in Suraj Bunsi Koer v. 
Sheo Pershad Singh (l). They then dis¬ 
tinguish that case by saying that 
there, had been not a mere attachment 
before judgment but an attachment in 
execution and an order for sale. They 
also seem to think that their Lordships of 
the Privy Council use the word ‘ charge” 
in the passage extracted by us in its strict 
legal significance : vide page 107. We have 
already stated that, in our opinion, their 
Lordships in effect held that an order for 
sale was not essential for defeating tlie 
survivorship and that it is not right to 
understand the word “charge” as having 
been used in the strict legal sense. The 
learned Judges seem to deduce from the 
Privy Council decision that some step 
should be taken in execution which will 
have the effect of defeating the survivor¬ 
ship, but w'hat that step exactly is, in a 
case where there has already been an at¬ 
tachment before judgment and a decree 
following it prior to the judgment-debtor’s 
death, they do not state. If as we have 
shown above a mere attachment in execu¬ 
tion is according to the Privy Council, 
enough to defeat the survivorship and if 
in a case w’here there has been an attach¬ 
ment before judgment and a decree fol¬ 
lowing it there need not be any further 
attachment after the decree : vide O. 38, 
R. 11 of the Code of Civil Procedure we 
fail to see what further step such a de¬ 
cree-holder should take in order to bring 
matters to the stage w’here a mere attach¬ 
ment in execution has been made. The 
learned Judges then rely on a decision of 
this Court in Ramanayya y.Rangap- 
payya (13) for the position that an at¬ 
tachment before judgment has not the 
effect of defeating the survivorship and 
observe that though in that case the de¬ 
fendant had died before the decree, it 
does not make any difference whether he 
dies before or after the decree. This 
observation does not seem to us to be 
so.und. It is true that until a decree is 
passed an attachment before judgment 
could not operate to render th e attached 

(13) [1893] 17 Mad, 144. 
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woperty available for sale in execution, 
but if a decree is also passed before the 
defendant's death, it is unnecessary to 
attach the property again and the prior 
attachment I'enders the property available 
for such sale. The decision in Ramanayya 
V. Bangappayya (13) has been referred 
to and distingiiished in a later case in 
Muthusxoami Chetti v. Chinnammal (6) 
which has not been noticed by the Bom“ 
bay High Court. In Ramanayya v. 
Rangappayya (13) itself the learned 
Judges clearly indicate that an attach¬ 
ment before judgment would become oi)er- 
ative as soon as a decree is passed and 
that, if the defendant had died subsequent 
to the decree, they would have held that 
such prior attachment would defeat the 
survivorship. 

We might also notice that it has been 
held in Gann Singh v. Jangi Lai (14) that 
the effect of an attachment of property 
under the Code of Civil Procedure whether 
made before or after decree is the same, 
provided that in the former case a decree 
is made for the plaintiff at whose instance 
the attachment takes place—see page 534. 
In the same judgment it has been observed 
that “ the main object of an attach¬ 
ment before judgment is to enable the 
plaintiff to realise the amount of the 
decree supposing a decree is eventually 
mcde, from the defendant’s proi>erty. 

1 For the above reasons we must hold, 
dissenting from Sxihrao Mangesh v. Maha- 
(ll) and following MxUhuswami Chetti 
iV, Chinnammal (6), that an attachment 
before judgment followed by a decree prior 
[to the judgment-debtor’s death has the 
jeffect of precluding the accrual of title by 
[survivorship as against the attaching- 
creditor in the same way as an attachment 
after decree. This, however, should not 
be interpreted to mean that the operation 
of survivorship is altogether stopped by 
reason of the attachment whether before 
or after decree for, if the attaching 
creditor does not execute his decree, or if 
the entire property is not deeded to satisfy 
the deree, then the property or the surplus; 
as the case may be, will go to the other 
coparceners. The decision discussed 
above should, in our view, be only taken 
to mean that the other coparceners take 
the property subject to the claims of the 
attaching creditor. 

With regard to the decision in Suhrao 
Mangesh v. Mahadevi (ll), it might also 
(Uril899] 2G Cali 531. ' 


bo mentioned that, while discassing (Ijo 
Privy Council case, the learned Judges 
seem to make a i)oint of the fact tliat in 
the case before them there was no actual 
sale of the proj)erty even after the judg¬ 
ment-debtor’s death and seem to indicabo 
that, if there was sucli a subso(iuent s ile, 
the prior attachment might inccludo the 
oi>eration of survivor.ship - vidc page 109. 
We do not think that the Privy Council 
decision justifies the drawing of such a 
distinction, but, in view of the fact that 
in the present case there has been an 
actual sale after the judginent-dehtoi's 
death, it is not necessary to discuss the 
matter any further. 

The other case relied upon by the res¬ 
pondent is the one in Sunder Lai v. 
Raghunandan Prasad {12) wliich follows 
Suhrao Mangesh v. Mahadevi (11). In 
that case it was found as a fact that there 
was no attachment before judgment and 
also that the defendant died just after the 
hearing of tlie suit and before the judg¬ 
ment—see page 256. The occasion, tliore- 
fore, for considering the question as 
regards the effect of an attachment before 
judgment in a case like the j)resent did 
not actually arise thougli the leanuxl 
Judges state that an attaciimont l)efore 
judgment does not rank in tlie same posi¬ 
tion as an attachment after judgment. 
They simply follow the decision in Suhrao 
Mangesh v Mahadevi (ll) and this case, 
therfore, does not carry us any further. 

In tlie result tl\e lower Court’s decree 
will be modified by a direction tliat the 
ai^ixillants are entitled to retain two- 
sevenths of the purcliase-nioney realised 
by the sale of the properties and are 
bound to refund only the balance to the 
Official Receiver. For the amount that 
they have thus to refund and for any 
further claims that they may have as re¬ 
gards interests and costs they will rank as 
unsecured creditors in the insolvency 
proceedings before the Official Receiveiy 
The parties will receive and pay proi>or- 
tionate costs throughout. 

Wallace. J .—I am in general agree¬ 
ment with my learned brother as to the 
conclusion to be properly deduced from 
the case law quoted before us, viz., that 
an attachment before judgment, when 
followed by a decree passed prior to the 
death of the judgment-debtor coparcener,, 
prevents, as against the rights of the 
attaching creditor, the accrual of the survi¬ 
vorship right to the surviving coparceners^ 
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But I sliould like to say, though it is not 
necessavy for the present disposal of this 
case,that I consider that the language 
used in H. Kvishna Hcio v. TjoJcshn^dfi 
Shd 7 ihho(fiie (3), Thcidi Rcimhmui'thi v. 
Moola Ka jw iah (4) and M uth iiswami 
Ch(>tti V. Chinnammal (6), cases, on which 
vre rely, is too broad, if interpreted lite¬ 
rally. I do not think that these cases 
intended to lay down more than that so 
far as concerns the attaching decree- 
holder’s right to hold the share of the 
deceased coparcener liable for his debts 
it is not defeated by the survivorship 
right, and not any general principle that 
whenever there is an attachment of co* 
parcenary property followed by, or pre¬ 
ceded hy] a decree, the survivorship right 
of cojiarceners to that property is barred. 
Obviously, for example, if the attaching 
decree-holder’s debt, and the debts of 
other decree-holders who are entitled in 
law to take advantage for themselves of 
the attachment made by another decree- 
holder, are satished, and there remains a 
surplus out of the share of the deceased 
judgment-debtor coparcener, that surplus 
will accrue by survivorship to the other 
coparceners. The proposition that an 
attachment plus decree will in all cases 
and until the cessation of the attachment 
prevent the accrual of the survivorship 
right does not, I think, necessarily follow 
from the cases quoted and is a proposition 
which will lead to many practical diffi¬ 
culties in partition and other proceedings. 
I think the correct way of stating the law 
Js that the accrual of survivorship is not 
prevented but operates subject to the 
prior rights of the attaching decree- 
holders who are entitled to take advantage 
of his attachment to have their decree 
debts satisfied in execution proceedings 
agiinst what was the share of the deceased 
judgment-debtor coparcener. The con¬ 
trol over that share which the Court has 
■Iby virtue of the attachment will be used 
by it for that end, and will not be lelaxed 
until the end is attained. It is this exer¬ 
cise of this control, which, in ^ my view, 
constitutes the ** valid charge over the 
property of which the Privy Council 
speaks in the Siwaj Bunsi Koer v. Sheo 
Pershad Singh {\) cxse which ‘charge” 
must spring out of the attachment which 
puts the property under control of the 
Court, and not out of any subsequent step 
in execution ; only the attachment, if 
3)efore judgment, must have been followed 


up by a decree passed before the death of 
the judgment-debtor coparcener, since it 
is the decree which declares the extent of 
the right which the attaching creditor has 
agaist the property. 

T agree in the order proposed by my 
learned brother. 

Decree vxodified. 
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Devadoss and Wallace, JJ. 

{Chinna Favanan— Petitioner—Appel¬ 
lant. 


v. 

Chettiappa Chetti and others —Respon¬ 


dents. 

Appeal No. 104 of 1922, Decided on 
15th January 1925, against the appellate 
order of the Sub-J., Dindigul, in Appeal 
No. 34 of 1921. 

civil P. C., S. 144— Pnrcha'er party to 
suit hut getting no benefit under decrec^Decree 
TcvcTs^d shotild b€ set d^idc* 


A bona fide purchaser who is rot a party to the 
suit or proceeding in w'hich the auction sale is 
held, is entitled to hold the property even though 
the decree or order in execution of which the 
auction sale is held is subsequently reversed or set 
aside. But the protection which is given to a 
bona fide purchaser sh''uld not be extended to a 
defendant or a party to the suit even though he 
gets no benefit directly under the decree ; in other 
words, it is only a boiia fide purchaser who is not 
a party to the suit or proceeding that is entitled to 
keep the property purchased by him. In all other 
cases the purchase is liable to be defeated on the 
reversal of the decree in execution of which the 
sale is effected ; 10 AU. 166 P. C., Pel. on. 

[P 80 C 2 & P 81 Cl] 

Per Wallace, J .—This salutary principle of resti¬ 
tution should be enforced as the rule, and excep¬ 
tions to that rule should be allowed only so far as 
authority bv which we are bound, has allowed 
them. ' [P61C1] 

B. Sitarama Bao and S. J?. 
swami Aiyar —for Appellant. 

r, M. Krishnaswami Aiyar and N. 
Bamachandra Aiyat —for Respondents. 

Devadoss, J. —The appellant. was the 
Ist defendant in O. S. No. 1412 of 1917. 
The suit was by a mortgagee against the 
mortgagor (1st defendant) and the purcha¬ 
ser was impleaded as 2nd defendant as 
he had a mortgage subsequent to that of 
the plaintiff. The appellant was ex-parte 
in the. District Munsif’s Court. A decree 
was passed in favour, of the plaintiff 
and the hypotheca was. sold and was 
purchased by tlie 2nd defendant. The 
ex-parte decree was reversed on 
and the 1st defendant applied to have the 
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sale set aside. The 1st defendant having 
been adjudicated an insolvent, the Official 
Receiver continued the proceedings before 
the District Munsif. The District Munsif 
held that the 2nd defendant was not a 
decree-holder and, therefore, the sale was 
not liable to be set aside. On appeal by 
the Official Receiver the Subordinate 
Judge held that the order of the District 
Munsif was right and dismissed the 
appeal. The Official Receiver has pre¬ 
ferred this appeal. 

The contention of the appellant is that 
the purchase by the 2nd defendant is 
liable to be set aside as the decree in 
execution of which he purchased the pro- 
l)crty was set aside on appeal. It is well 
settled that, if a decree-holder purchases 
the property of the judgment-debtor in 
execution of his decree, which is after¬ 
wards set aside, his purchase is liable to 
be set aside at the instance of the judg¬ 
ment-debtor. The contention for tlie 
respondent is that the 2nd defendant is 
not a decree-holder and therefore his 
purchase is good against the judgment- 
debtor. In Zain-xd'Ahdin Khaxi v. Muhaxji' 
mad Asghar AH Khaxi (l) it was held that 
a sale to a bona fide purchaser in execution 
of a decree was not liable to be set aside 
if the decree was afterwards reversed on 
appeal. Their Lordships observed at page 
172 : It appears to their Lordships that 

there is a great distinction between the 
decree-holders who came in and purchased 
uilder their own decree, which was after¬ 
wards reversed on appeal, and the bona 
fide purchasers who came in and bought 
at the sale in execution of the decree to 
which they were no parties, and at a time 
when that decree was a valid decree, and 
when the order for the sale was a valid 
order.” The question is whether the 
protection given to bona fide purchasers 
extends to persons who are parties to the 
suit in which the decree is passed, but 
who are not given any relief under the 
decree. In order that a purchaser may 
have the benefit of the sale under a decree 
which is afterwards set aside, he must be 
a bona fide purchaser. If he is not a bona 
fide purchaser then the purchase by him 
is liable to be set aside. A stranger to 
the decree is not bound to enquire into 
the merits of the plaintiff’s claim or into 
the validity of the decree ; but a party to 
the suit is in a different position, and it is 

[1887] 10 All. 166=15 I. A. 12=6 Sur. 129 
(P. 0. 


his duty to oruiuiro into the nature of 
plaintiff’s claim and the validity of the 
decree pissed in plaintiff’s favour. Sup 
posing the plaintiff asked for relief in the 
alternative against two defendants, if the 
2nd dofendint sutisties the trial Conrl 
that the 1st defendant alone is liable anti 
on the strength of that a decree is passed, 
and his projierty is hrouglit to sale, and 
if on ap])eal the decree is set aside and 
the 2nd defendant is lield lialile, can it Ix^ 
said that the 2nd defendant is entitled u- 
keep the property of the 1st defendant jan- 
chased by him in Court auction notwith¬ 
standing the reversal of tlie decree 
Supposing a defendant contests the jilain- 
tiff’s suit on the mei'its and a decree in 
passed not against him but against an- 
other defendant and if the property of the 
defendant against whom the decree is 
passed is brought to sale, and if the defen¬ 
dant who put forward the contention that 
the plaintiff’s claim is a fraudulent one 
purchases the property and if the decree 
is afterwards set aside, can tlic defendant, 
who purchased the otlier defendant’s ino- 
perty be entitled to say that his purchase 
is good notwithstanding the fact that he 
was aware of the fraudulent nature af the 
plaintiff’s claim ? It may be said in such 
a case that he is not a bona fide purchastr. 
The decision in Zain-iiJ-Abdi)i Khan v. 
Muhaxmnad Asghar AH Khaxi (l) applies 
only to bona fide purchasers. In that 
c.ise, the purchasers, whose purchase was 
upheld by the Privy Council, were stran¬ 
gers to the decree. It does n^t aj>i)ear 
from the report whether they were, or 
were not, strangers to the suit. It cannot 
be assumed that the decision has no aiipli- 
cation to iiurchasers who are parties to 
the suit, but in whose favour no decree 
has been passed, from the mere fact that 
Sir Barnes Peacock uses the expression 
bona-fide purchasers who are no parties 
to the decree.” A party to a suit cannot 
be said not to be a party to the decree if 
he gets no relief under it. If a party to a 
suit is on record, the decree is bound to 
make mention of him ; and the principles 
of res judicata or of estoppel may apply to 
him whether he gets or not any relief 
under the decree. The decision, thei'efore, 
in my opinion covers the c.ise of a party 
in whose favour no relief is given under 
the decree. 

The contention of Mr. Krishnaswami 
Aiyar is that the xirinciple of restitution 
is applicable only to decree-holders who 
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ljurcliase the i)roi)erty of the judgment- 
debtor in execution of, or who get some 
iienefit under, their decree, and persons in 
whose favour a decree is not passed are 
not hound to make restitution of what 
they have got by purchase in a Court 
auction. , The cases relied upon by 
him do not support the contention 
that the defendant, in whose favour 
there is no decree, is entitled to keep 
the property which he purchased in 
execution of the decree against another 
defendant even if the decree be upset 
either in appeal or in any subsequent 
proceeding. In Sycd Nathaciit Sahib v. 
Nalln Mudaly (2) it was lield that where 
a property is purchased at a sale in execu¬ 
tion of a decree, the purchase is subject to 
the final result of the litigation between 
him and the judgment-debtor. In Moi- 
thee.nsa Boivthan v. Apsa Bivi (3) the pur¬ 
chaser was a stranger to the decree. In 
Baghavachnri v. PaHdri Mahomed 
Bowther U) the purchaser was not a party 
to the suit. As observed in Diti'aiswami 
Aiyar v. Annaswami Aiyar (5), the 
principle of doctrine of restitution is that 
on tlie reversal of a judgment the law 
raises an obligation in the party to the 
record who received the benefit of the 


erroneous judgment to make restitution to 
the other party for what he hid lost. It 
is contended for the respondent that this 
must be limited to the decree-holder who 
gets benefit by reason of his decree. But 
I am unable to accept this view. In this 
case, if the hypotheca had fetched a very 
large price and if a balance remained aftei 
satisfving the plaintiff, the balance would 
go to satisfy the 2nd defendant who is a 
puisne mortgagee. Even though a defen¬ 
dant may not have a decree in his favour, 
in many cases, he may get ultimately a 
benefit under the decree. In such cases it 
cannot be said that he is a stranger to the 
decree. The decision in Za-in~tU’Ahdin 
-Khan v. Muhaviviad Asghar Ali Khan (1) 
does not seem to have been brought to the 
notice of the learned Judges who decided 
Buraiswami Aiyar v. Annaswami Aiyar 
(5). The American decision in Quan Wo 
Chu-ng Co. v. Laumeister (6) in laying 
down: *‘all that the o ne has gained and 

(2) [1903] 27 Mad. 98. ” 

(8) ri911] 36 Mad. 194=21 M. L. J. 969=10 
M. L. T. 373=12 I. C. 444=(1911) 2 M.W.N. 


425. 


(4) [1916] 30 li. J. 497. 

x5) [KOO] 28 Mad. 306=10M. L. J. 307. 

(6) 17 Am. S. 262. 


all that the other has lost is due to the 
agency of the Court and therefore no in¬ 
justice is done in restoring the party 
wrongfully dispossessed without stopping 
to investigate the rights of the party who 
has thereby gained the possession,” 
stated the principle too broadly. I 
the correct principle is that a bona 
purchaser who is not a party to the 
or proceeding in which the auction sale 
held, is entitled to hold the property 
though the deci*ee or order in execution 
which the auction sale is held is sub* 
sequently reversed or set aside. 

In Yellappa v, Bamachandra (7), 
Farran, C. J., observes: “The Privy 
Council, in a case very analogous to the 
present, has decided that where a person, 
stranger to the proceedings, purchases 
property bona fide at an auction sale held 
in execution of a decree, his sale cannot 
be set aside'on the ground that the exis¬ 
tence of a cross-decree rendered the sale in 
execution improper.” If the contention 
of the respondent is good, then a defen¬ 
dant, in whose favour there is no decree, 
would bo entitled to keep the property 
which he purchased in Court auction, even 
though he knew that there was a cross- 
decree in favour of the defendant whose 
property was sold in execution, I thing 
the principle of tlie decision in Bewa 
Mahton v. Ba^n Kishen (8) and in 
Yellappa v. Bamachandra (7) is against 
the contention of the respondent. 

This point was especially raised and 
decided by a Bench of the Calcutta High 
Court in a case reported in Nareiidra- 
Chandra v. Jogendra Narain (9). In that 
case Mukerjee, J., after an exhaustive 
examination of English and American cases 
observed : “ An examination of these 

cases show that protection is afforded 
to the purchaser only when he is a 
stranger to the suit.” This principle is 
not only consonant with equity, but it also- 
saves the Court the trouble of enquiring' 
whether the defendant, in whose favour 
there is no decree at the time of the sale, 
would be entitled to some benefit after 
the sale. I think the protection which 
is given to a bona fide purchaser should 
not be extended to -a defendant or a party 

(7) [1896] 21 Bom. 463. 

(8) [1887] 14 Cal. 18=13 I. A. 106=4 Sar. 746- 
IP. C.). 

(9) [1913] 20 C L. J. 469=27 L C. I39=19» 
O. W. N. 537. 
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to the suit oven though ho no beneht 
direotly under the decree ; in other words, 
it is only a b^na fide puroha>er who is not 
a party to the suit or proceeding that is 
entitled to keep the proiierty purchased 
by him. In all other oases the purchase 
is liable to be defeated on the reversal of 
the decree in eseciitiou of which the sale 
is effected 

In the result the appeal is allowed and 
the sale to the 2nd defendant is set aside 
with o'lsts throughout. 

Wallace, J.- —I have had the advan¬ 
tage of perusing the judgment of my 
learned brother and 1 am not prepared to 
differ from his opinion in the case. I was 
at first inclined to hold that in such a case 
the principle of restitution, that is the 
restoration to his stat-us quo ante of a 
person wrongfully dispossessed by the 
agency of the Court, should bo enforced 
only agunst the pxrty at whose instance 
the decree has been enforced, but on 
further CDnsiderafcion I think, as at pre¬ 
sent advised,that bhissxlutary principle of 
restitution should bo enforced as the rule, 
and thib exceptions to that rule should be 
allowed only so far as authority by which 
we are bound has allowed them. The 
Privy Council in Znin-Abdin Khan v. 
Muhammad Asyhar All Khan (1) has 
laid down that a bona fide purchaser not a 
party to the decree forms an exception to 
jthe rule, and we are not referred to any 
[case which has definitely extended the 
(exception to auction purchasers who are 
Iparties to the suit or decree, but who had 
Inot themselves enforced the decree and 
brought about the auction sale. 

I, therefore, agree in the order proi)osed 
by my learned bro tber. 

Appeal allowed. 
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Jfinn mn-i'tjiitjrt' kn 'Nuidj h't'i vendor iiarhiij onl’/ 
inor/ii<i<ie /h'« bn‘ imrc}utKing propt'rty absoli'lely 
"Art. 184 anpfie^. 

Ai'ticL' 181 aj)plkw ow'u wlioro ;i dei'd of 
ft>r is li d^'o I iiiid whiit sv;is hiir^ainod bv tho 

trjinsf..‘rt*d is ;ilsj uii siilo thou^b iio know 

that thj tni isforror has u iiiortj^ageo’s iutor- 

est: [.4. I. /?. 1928 1\ C. 17 ). Foil.} Th^. oniissiou of 
the words *■ i i good faitli ’’ whicli apneartjd in (.In- 
corrospoadi.ig artioles of tho l.iinit ition Acts of 
1859 aad 1871 is not withoui j' lV • r^nificaiH'e 
uad the onus is not on a puroliis j- <..( liic (nil 
interest from a mortgagee to provo th.a h - iutcl 
in good faith before lio can plead liinii ition. 

[P 81C 21 

C. V, Anantakrish 7ix —for Apfiyl* 

ants. 

B. Sitrr^ma Rio —for Respondent'^. 

Spencer, J. —I agree. 1 ain unable to 
regard the omission of the words “ in good 
faith ” whicli appeared in the correspon¬ 
ding articles of the Liinitabion Acts of 
1859 and 1871, as being without any 
signific mce. so as to throw the onui on a 
purchaser of tho full interest from a mort¬ 
gagee to prove that he acted in good faith 
before he can plead limitation. The same 
Art, 13-4 governs both properties conveyed 
in trust and properties mortgiged when 
they have been transferred afterwards for 
valu ible consideration. In the case of 
trust jiroperty tne Privy Council has 
decided in Siibbaii/a Pandaram v. Mu‘ 
hammad Mustapha {i) that a purcliaser 
for valu ible consideration with notice of 
tlie trast can under Art. 134 plead 12 
years’ adverse possession as a defence to a 
suit brought by the trustee. 1 see no 
reason to suppose that trusts were in¬ 
tended to be pub in a worse position than 
inortgigors as regards recovery of alienated 
property. The only distinction between 
the position of a pui'chaser from a mort¬ 
gagee and a purchaser from a trustee is 
that a mortgagee as such has the mortgage 
interest, which is assignable, in the pro¬ 
perty, whereas a trustee as such has no 
transferable interest. This distinction 
is pointed out in Suhbaiya Pandaram v. 
Muhammad Mustapha (2), but neverthe¬ 
less it was held in that case that a trans¬ 
feree of trust property need not prove 
goo<l faith before taking advantage of 
Art. 134, and the decision was confirm ed 

(1) A. L B. 1923 P. C. 175=46 Mad. 751=50 

I A. 295=21 A. L. J. 730=25 Bom. L. R. 
1276-28 C. W. N. 493=45 M. L. J. 688= 
33 M. Ij. T . 285=(1924) M. W. N. 26=2 
Pat. L. R. 104=ri. R. 4 P. C.180=18 
M. D. W. 903 (P. 0.». 

(2) [1916] 32 M. li. J. 85=5 L. W. 090= 40 
I. C. 50=21 M. L. T. 62. 


1926 


82 Madras Ve^^ku Shettititi v. Hamachandrayya (Bamesam, J.) 


by tlie Privy Council in Subbaif/a Panrh 
aravi v. ^Itthainviad Mustapha (1). My 
judgment in Kunnuawami Tanjirayan v. 
Muthmu'a^f.i Pillai (3) was quoted with 
approval in Aluthaya Shetti v, KanOiappa 
:Sketti (4), and we have not been shown 
any reason for doubting its correctness 
beyond a footnote at page 516 of Rus- 
toinji’s Commentary on the Law of Limita¬ 
tion {3rd Edition). The view of the 
majority of the Full Bench which decided 
Seeti Kntti v. Kmihi Pathnmma (5) tliat 
Art. 134 does not apjily to cases where 
the transferee from a mortgagee does not 
get iiossession of the property will not 
help the appellants before us who are out 
of possession and ash for delivery of pos¬ 
session. In every case where Art. 134 is 
set up as a defence by a transferee from 
a mortgagee it is material to see %vhat 
interest the mortgagee purported to trans¬ 
fer to him : [vide Beyo v. Abb?c Bcari (6) 
and Muthaya Shetti v. Kantkappa Shetti 
(4) : Vee.rahhadra Tevan v. Vcerappa 
Tevan (7) and Baluswami Aiyar v. 
Veubatasavii Nnicker ( 8 ) 1 . Ex. II, dated 
July 16, 1878, purports to be an absolute 
sale of the i^roperties in A schedule and 
not a mere assignment of a mortgage 
interest in them. In think that both seller 
and purchaser must have honestly believed 
that the entire interest of the owner ^yas 
being transferred by this document, seeing 
that if Ex. I, dated January 12, 1872, 

were to be treated as a sale witli an 
option for repurchase after 4 years and 
before G years, the date for repurchase 
liad passed and the property had become 
vested entirely in the purchaser on Janu¬ 
ary 12, 1878. The present suit w’as 
rightly found by the Subordinate Judge to 
be time-barred and the appeal must be 
dismissed with costs. 

Ramesam, J. —This api>eal arises out 
of a suit for redemption of a mort¬ 
gage. The plaintiQ”s predecessors-in-title, 
namely, one Parameshwari Hengsu and 
others mortgaged such of the properties 
as are comprised in Sch. A and the pro¬ 


fs) [1917] M. \V. N. 5=38 I. C. 194—5 L. W. 

4) [1917] 34 M. L. J. 431=7 p- y!;* 

M.L.T. 291=45 I. C. 975=(1918) W. N. 


334. 

(5) [1917] 40 Iklad. 1040=33 M. L. J. 320=22 >1. 

L T. 236=(1917) M. W. N. 609—43 I G 
31=6 E. W. 464 [F. B.). 

(6) [1897] 21 ^iad. 151. 

(7) [1912] 15 I. O. 609. . 

(8) [19161 40 Mad. 745=40 I* C. 531—32 M. 

L. J. 24, 


perties in Sch. A-1 to one Manjunatha 
Naika by Ex. I, dated the i2th January, 
1872, for Rs. 14,000. The mortgagee con¬ 
veyed the properties in Sch. A by Ex. II, 
dated the l6th July 1878, to one Ven- 
kajipa, the ancestor of the defendants and 
the defendants obtained them for their 
share at a family partition. The mort¬ 
gagors assigned the equity of redemption 
in the mortgaged properties by Ex. B, 
dated the 12th September, 1906, to one 
Booba Shetti, from whom it devolved on 
the plaintiffs under the Aliyasanthana 
Law. We are not now concerned witli 
tlie proj>erties in Sch. A-1 as to which the 
interest of the mortgagee also has come to 
the i>laintiffs’ hands by various trans¬ 
actions. The Subordinate Judge dismissed 
the suit. In appeal the claim for the 
proi>erties in Sch. A-2 has not been 
Iiressed and no reference need be made to 
them and we are only concerned with the 
Ijroperties in Sch. A. Two jx)ints have 
been argued by the learned vakil for the 
appellants ; (l) Whether Ex. 1 is a mort¬ 
gage by conditional sale or a sale with an 
agreement for repurchase ? (2) Assuming 

it is a mortgage, whether the suit is 
barred by limitation under Art. 134 of the 
Limitation Act ? 

In the view I take of the second ques¬ 
tion, I tliink it is unnecessary to discuss 
the first. For purposes of discussion I 
will assume in favour of the appellant 
that Ex. I ouglit to be construed only as a 
mortgage by conditional sale. The ques¬ 
tion now is whetlier the properties hav¬ 
ing been sold by Ex. II, Art. 134 of the 
Limitation Act does not apply. 

Mr. Anantakrishna Aiyar, the learned 
vakil for the appellants, contends that 
Art. 134 of the Limitation Act can only 
apply where the transferee from the 
mortgagee took tlie properties in the belief 
that the transferrer was absolutely en¬ 
titled to them. That this was the law 
under the corresponding articles of the 
Acts of I8*i9 and l87l admits of no doubt. 
See Badhanath Voss v. Gisboriie (9). 
But the words “ in good faith, ” which 
ap|>eared in that article, have been 
omitted in the Acts of j.877 and of 1908. 
The question is whether it can be conten¬ 
ded that under the Acts of 1877 and of 
1908 the knowledge on the part of the 
purchaser of the true niture of the inter¬ 
est of the transferrer prevents the appli' 
cation of Art. .^4. M*-. Anantakrisbny 

[9) [1871] 14 M.i A. 1=15 WJt. 24=6 BX.S. 

530=2 Suther. 397=2 Sar. 636 (P. 0.). 
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Aij'ar relied on Singaram Chetliar v. 
Kalyanasundara^n Pilhii (lO). Thou^li 
the remarks at i>age 738 of that decision 
are somewhat in favour of the ai)i>ellant, 
the i>oint was not actually decided in that 
ease. The next decision relied on by him 
is Tholasiiiga Mudali v. Nagalinga Chetti/ 
{11), whei*e the obiter dictum in 
Singaram Chettiar v. Kalyanasundaram 
Pillai (10) was followed by Sadasiva 
Aiyar and Napier, JJ. The next ease 
relied on by him is the decision in 
Mathaija Shetti v. Kantha2)i)a Shrtti (4). 
In that case, it is observed : " If the 
transferee bargained for and believed he 
was bargaining only for the interests of 
the mortgagee he cannot acquire title as 
the absolute owner of the jnoperty. 
After all Art. 134 is only a branch of the 
law of prescription and the question to be 
determined would be what it is that the 
purchaser prescribed for. The fact that 
he knew that his vendor had only a 
mortgage right would not be conclusive 
on this question. The real test would 
be : Did he ask for and obtain an absolute 
right in the property and believe himself 
that he was having an absolute interest 
in it ? In Pandu v. Vithu (12) that is 
the test that was suggested. ” I do not 
see how these remarks of Seshagiri 
Aiyar, J., help the appellant. If the 
transferee jmrported to purchase the 
absolute interest, oven though he knew 
that the transferrer had only the interest 
of a mortgagee the article would still 
apply according to this view. Bakewell, 
J., added that * if tlie title adduced by 
the vendor and the deed of transfer to 
the purchaser are consistent witli an 
intention to transfer an absolute interest 
the burden will lie upon the plaintiff to 
show that the circumstances of the 
transfer negative such an intention, ” 
He made no reference to the case of 
Singaram Chettiar v. Kalyanasiinda) a7n 
Pillai (lO) unlike Seshagiri Aiyar, J. 
The finding shows that the deed of mort¬ 
gage in that case was styled a sale deed 
though construed by the High Court as a 
mortgage by conditional sale. The period 
for redemption fixed in it had expired 
when the deed of transfer was executed 
and it was said that the vendee would 
laterall y sui)po3e that he was purchasing 

UO) [1904] 1 L.W. 687=26 I.G. 1=(1914) M.W, 

* N, 735 

(11) [1916] 1 M.\V,N. 28=32 I.C. 265=3 L.W. 

\ 19. ■ 

(12) [1894] 19 Bom. 140. 


an absolute title. Tlie finding accordinj^lv 
was that the transforivr intended to 
transfer an absolute interest and tlnit tins 
intention of the parties was that there 
should be an absolute transfer of title of 
the proixji'ty. This finding was accepted by 
the High Court and the second aj>peal 
was dismissed. I do not tliink that tiiis 
case really supi)orts the api>eUants. 

]\Ir, Sitarama Rao ft>r the respondtmt 
relied on the case, Kannuswami Thtniji- 
rayoH v. Mnthmwajui Pillai (3) in wiiicli 
my learned brother took part. He point¬ 
ed out tliat the decision in Veerahhadva 
Tcranw VeerajJim Tevan {7) was really 
a case of an assignment of the mortgagee's 
interest. He also referred to Vcjthata- 
chella Peddiar v. Collector of Trichi- 
7iopoly (l3) which was a case of a 
transferee from a trustee. He agreed 
with the decision in Panda v. Vithu (l2) 
and diftered irom Chamier, J.'s opinion 
inGhasiUavi wKishna (U) and held 
that the purchaser need not iirove thai 
he purchased in good faith, tliat is 
without constructive notice of tlie 
restricted nature of the vendor’s title. 
In Balusicami Aiyar v. Venkataswami 
Naicker (8) it was held in the c ise of a 
transferee from a trustee that knowledge 
of the limited nature of the transferrer’s 
title will not disentitle the transferee 
from taking advantage of Art, 134 of the 
Limitation Act. In the cise of trusts 
this is the view also adopted in Suhbaiya 
Pandarani v. ^Iuhm7i>nad Alustapk a 
^larcayar (2) whicli was afterwards 
affirmed by the Privy Council in Suhbai ya. 
Panda ra m . M a h a in m ad Musta ph a 

Marcayar (l). These decisions were 
referred to by the learned Judges wlio 
decided Muthaya Shetti v. Kantkappa 
Shetti (4) as consistent with their view. 

To sum up, the possible cases that may 
arise in a matter of this sort are four : 

(l) Where the transfer on its face 
purports to be an ass)gninent of the 
mortgagee’s interest only. In such a 
case Art. 134 can never apply ; {'>) where 
the transfer purported to be a sale 
deed, but as a matter of fact 
only an assignment of the mortgagee’s 
interest was all that was bargained for. 

It may be conceded that in such a case 
also Art. 134 does not apply. And,, this, 
is all that was decided in Mutkaya ^xetti 


V I 


(13) [J914] 38 Mad. 1064=38 1.0. 45.' ' ■'’ 
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V. Kayithappa Shetti (4). (3) Where a 
deed of transfer is a sale deed and what 
was b'l'g lined by the transferee is also an 
absolute sale though he knew that the 
transferrer has only a mortgagee s interest. 
In such a c ise, though under the Acts of 
18"9 and .871 Art. 134 may not apply 1 
think under the Acts of 1877 and 1908 it 
applies. This is also the view taken by 
the Calcutta High Court in Ham Kanai 
Glosli V. Hari Narayafi Singh (i") whicli 
was also a case of a trustee. Seeing that 
the Privy Council have come to tlie same 
conclusion in Suhhaiya Pandaram v. 
Muhammad Must tpha (i) I do not think 
anv value can be attached to the dissent 
from the decision in Ham Kafiai Ghosh v. 
Hari N irai/an Singh (i ) in Singarnjn 
ChHtiar v. Kalynn istmdaram Pillai (lO). 
(4) Where the transfer is in the form of 
a sale deed and the transferee b irg lined 
for an absolute interest and acted bona 
fide throughout. To such a c ise there is 
no doubt that Art. 134 will always apply. 
Only tho third case is the one in respect 
of which there seems to be some diflicr" 
ence of opinion. But it seems to me that 
the preponderance of opinion in this High 
Court, in B^unbay, in Calcutta and in the 
Priv; Cvumcil is in f ivour of the view 
that Ar'. .S4 applies. In the present 
cist, though we may now construe 
Ex. 1 to be a deed of mortgage it is impos- 
.sible to say that the purchaser under Ex. 
II acted otherwise than bona fide. Accor' 
ding to the terms of Ex. 1 the debt was to 
be paid off after the 12th of Janu iry, 1876 
and before tlie 12th of January, 1878 and 
in default of payment on the latter date, 
it was to ojjorate as an absolute sale. 
Under the law as it then stood, the mort¬ 
gagee might have honestly thought that 
he obtained an absolute title by the 
default of payment within the stipulated 
date and the transferee might have also 
similarly thought that the transferrer had 
an absolute title. That both where ac¬ 
ting perfectly bona fide is clear from the 
recitals in Ex. II. It must be remembered 
that the Transfer of Property Act had not 
been enacted in 1878. The Privy Council 

heldir.Pattabhiramier v* Venkata Hao 
Naicker (i6) th^t the principle that a 
mortgage is for ever redeemable was not 
known to the ancient law of India. It is 
true that i n a later cise, Thumbusami 

(16l [1905) 2 0. li. J. 546. 

“(16) C1670] 13 M.IA. 660—7 136=15 W. 

R. 85=2 Suther 41C=2 Sar. 623 iP, C.). 


Moodelly v. Hossain Rowther (l7) their 
Lordships indicate a different rule in the 
case of mortgages after the year 18 8. But 
tho parties to Ex. II might well have 
thought that in the case of mortgige docu¬ 
ment. bt'tween 1871 and 1870 the decision 

in Pattah liramier V. Venkata Rao Naicker 
(i6) apidied. It is true the Midras High 
Court repelled such a contention, but this- 
was long after 1878. In the above remarks 
I assumed that the parties to Ex. II knew 
that the proper construction of Ex. I is 
that it was a mortgage by condition il sale- 
But even this is extremely doubtful. 
Whatever view we may now take of Ex. 
I there is nothing to show that the parties 
to Ex. II did not honestly suppose it to be 
a deed of absolute sale wliich is what is 
purported to be. I think the present case 
is a cise where the transferee acted bona 
fide according to the strictest meaning of 
the term, and Art. 134 apidied. There is 
nothing to show that he did not pay the 
full value, according to the prices that 
ruled in i878. I tliink the appeal f lils on 
this ground and ought to bo dismissed 
with costs. 

Appeal dismissed. 

(17) [lb?.*)] l 1-2 1. A. 241=3 Suther* 

lOR^S 8iir. 'SI iP. C.). 
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Sl-EMCEU AND KOMARASWAMI SASTRI,JJ* 

Ry. V. Ayisioaryanandaji Saheb and 
oth ers —Appellants. 

v. 

Ry. Sivaji Raja Saheb and others — 
Respondents. 

Appeal No. 6*4 of 1920, Decided on 18th 
March j 925, against the decree of the 
Sub-J., Tanjore, in Original Suit No. 43 

of i9*3. 

(a) Hindu Lait — Pcligiou^ eftdotonienls — Trust 
properties—Devolution dipends upon usage Sn 
absence of trua deed. 

The devolution of the trust upon the death o 
default of each trustee depends upon the term 
upon which it was created, or the usage of eachj 
particular institution where no express trust deed 
exists. 

Where it appeared that the I^jah of Tanjore 
founded several religious institutions and acquired 
lands and gave them a» endowments to templee» 
and that the pogodas were managed by the senior 
members as hereditary trustees. 

Held ; that the founders of the instdtubo^ 
intended that their successors who occupied the 
Raj. should continue to. have the sole managementk 
of the tepnples and pqgpdns and the endowment^ 
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^Uaohed to them and therefore to divide thesj 
propertie!^ among the many claimants to the estate 
of the Raji wtuH b3 a p* liey i?'consi>tjnt with 
the intentio s of the founder of the i stitutii.>n 
when ho endowed the temples with Ian Is. 

tP 87 C -1 

(61 ^im2u Law — Widotc — Stridhan—tn 
ihf hand^ of H’6e'/k*r u'idow'-i v/- 

^ocquiHtion'^ form part of husband'.-i estate depend-i 
on her ititen ion. 

Whether the after-purchases form accretions 
to the corpus of a decciised husband’s estate or 
stridhanam of the widow depends upon her inten¬ 
tion, which has to be gathered in every case from 
her manner of dealing with the property. 

■ [P 88 C 1] 

When it is shown that the corpus of the estate 
has been all along in the possession of a Receiver 
there is no room for presumi g that the widow 
intended to make the investments cf the funds 
received by her part of her hushind’s estate, when 
she did not get her husba d’s estate into her pos¬ 
session. 10 Cal. 324 (P. C.) ; 26 Mad. 351: 28 

Mad. 1; 14 Ca . 3t-7 (P. C.) 20 Cal. 433 P. C.» a d 

I. R. 1922 Mad. 457, R//. [P 88 C 1. 2] 

(c) IRndu Lav' — Succes’i'on — IVegVlma^e son 
not an hetr to colla'eral-i of pu^a'tve fa her. 

Though the illegitimate son of a Sudra ranks 
as a .-aninda of his putative father, and the latter 
is entitled to succeed to his property if he died 
witheut issue, he has never been regarded by any 
of the Ocu’-ts in India as an heir to his putative 
■father’s collateral relations. 41 Mad. 44 {F . B) 
Ref. CP 88 O 2] 

K. G. Gopala Desikan, A. Krishnaswami 
Aiyar, A, Krislinaswami Aiyangar and 
T. 0, Venkatarama Aiyar — for Appel¬ 
lants. 

r.‘i?. Haytiaclandra Aiyar, C. Krislna" 
swami RaOt A. V. Visvanntha Sastri,T- 
R. Krishnastvamt Aiyar, T. S. Ana^ith a~ 
rama Aiyar, S. Sri)iivasa Aiyar and C, S. 
yenkaticlt ariat — for Respondents. 

Spencer, J. —Sivaji, the last Rajah of 
Tanjore, died in 1856. After his death 
the Rost India Company took possession 
not only of the Raj of Tanjore and the 
private properties of the late Rajah, bub 
also certain pigodis and devasthanams 
which had been in his possession and 
management up to the da‘:e of his death. 
It was held by the Privy Council that the 
East India Company’s usurpation of this 
property amounted to an act of State of 
which the ordinary Civil Courts could not 
take cognizance. Subsequently the Senior. 
Rani Kamakshi Bai Saheba petitioned 
Government for a restoration of the estate 
and also of the devasthanams. The estate 
wa* restored by proceedings of the Madras 
Government, dated tdlst August j 862, 
which we have dealt with in another 
place. The order restoring the devastha- 
®am8 was dated the i9th March 1863. 


In her memorial, dated tlio 24tli l)»‘c* 
ember ,862, Kamakshi Bai Saheba pray* (i 
that the pagodas and charital)le institu¬ 
tions which luul been founded from time 
to time by inemhers of lior family might 
bo made over to her as tlio head of the 
family for the time being. She mentioned 
in her memorial tliat !Mr. Phillips, the 
Commissioner of Tanjore, liad in 18"8 
recommended the Government to make 
over these endowments to Saklnirain S.iln b 
husband of the Princess, and tliat tlie 
Government refused to accept the recom¬ 
mend ition. The Government Agent, in 
forwarding Kamakshi Bai’s memorial, 
recommended her prayer to be granted on 
the ground that it was highly desirable 
that all connexion with these religious 
institutions on the pirt of Government 
should cease. The Governor in Council 
concurred with the Agent’s recommenda¬ 
tion and ordered the p godas to be made 
over to the Rini. In doing so, the Govern¬ 
ment did not indicate the course of succes¬ 
sion to be followed in the m ID\gement of 
the®e endowments after Kamakshi Bii’s 
death. Accordingly she manged the 
institutions till i892, when she died. 

Upon her death Government agam took 
possession of the dovasbh.anains and put 
them under the management of the Tem¬ 
ple Committee of T Lnjore. The next 
Senior Rani Umamba Bai brought a suit 
(O. S. Ko. 3 of 1894) for the recovery of 
these devasthanams and their endowments 
b.ising her title on the fact that she was 
the Senior Rani and head of the family. 
She impleaded the Secretary of State for 
India, tlie members of the Tanjore and 
Kumb tkonam Devasthanim Committees 
and the other Ranis as defendants in her 
suit. In a c .reful judgment, in which he 
set out the history of these institutions, 
Mr. Venkobjchariar then Subordinate 
Judge of Tanjore came to the conclusion 
that the Government had no rig‘ t to re¬ 
sume, or in any way interfere witn, tlie 
man tgeinent of the temples after granting 
them in favour of K Lmak-ibi B A, that 
they devolvt d as imptrtible property and 
that by the St.te grant restoring them 
K im ikshi Bai acquin d heritAble interests 
in the properties. He decreed the suit in 
plaintiff’s favour. There w.s an ippeal 
to the High Court, which was I eard by 
Shephard and D ivies. JJ. Thost learned 
Judges dismissed the appeal holding that 
the estate taken by the Senior Rani was 
in the nature of self-acquired property in 
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lier Iv.u'iil; in the sense that her rights 
were derivative from Government and 
liad no relation to inheritance on the 
deatli of the Rajah. They inferred from 
the fact that the plaintiff was chosen as 
the person to whom the trust should he 
made over in her capacity of widow of the 
late Rajah, that the intention of the 
G-n*ernment was to grant lier a widow’s 
estate, that is, to put her in the position 
wliich she would have enjoyed had tliere 
been no contiscation on the death of her 
liusband the Rajali. 

After the deatli of Umamba Bai the 
devasthanam estate was managed by each 
of tlie widows who in turn became senior 
widow until the last widow Jijamba Bai 
died in 11112. Disjiutes then arose bet¬ 
ween the children of the Rajali’s sword, 
who are known as Mangala Vilas jieople, 
and the sons of the adopted son, wlio are 
Defendants 1 and 2. The former brought 
O. S. No. 43 of 1913 in which they claimed 
the right to be declared entitled to the 
])Ossession and management of the do* 
vasthanams and their endowments and 
also to share in the immovable and 
moveable proi)erties purchased by the 
widows of the late Rajah which 
became accumulation and accretions 

to tlie private estate of the Rajali, to 
which they claimed to succeed either as 
his heirs or as heirs to the widows who 
ac'iuired these jiroperties as stridhanam. 

The learned Subordinate Judge, in dis¬ 
posing of these and other jirojicrties of the 
Rajah, held that tlie acquisitions of the 
various Ranis having lieen purciiased in 
their own names, hecame their separate 
estates ; and as regards the devasthanam 
proj)erties, he held that the Gove 'nmont 
grant was to Kamakshi Bai hy name as a 
single individual or sole trustee and that 
the endowments wei’o therefore not cap¬ 
able of being made the subject of parti* 
tion, hut would jiass to the liead of the 
family for tlie time iieing, that individual 
at the time of suit being the Ist defen¬ 
dant, and ho accordingly dismissed the 
suit. 

In iipiKJal Mr. Alladi Krishnaswami 
Aiyar argued that the trusteeships of the 
devasthanams should follow the same line 
of inheritance as the private estate of the 
Rajah and that the Mangala Vilas people, 
liaving been held entitled to share in the 
private estate should also be given a share ill 
the management of the temples, the Go¬ 
vernment having by their grant destroyed 


incident of impavtibility which once the 
attached to the estate. In support of bis 
arguments lie relied on Rajah Venkata 
Rao V. The Court of Wards (l), Rama- 
nathan Chcttij v. ^luru(jappa Chetty (2), 
the principles uiion which this case was 
decided having been approved hy the 
Privy Council in Ramanathan Chetty v. 
Muruf/appa Chetty (3) on Sethurayna- 
sivayniar v. ^[eruswainiar (4) from which 
there was an apjieal to the Privy Council 
in Seth nrfonasn'ainiar v. Meruswamiar 
(o), whicli reversed the decision of this 
Court in Meenakshi Achi v. Sotyiasunda’ 
rayn Pillai (6) and Thandavaroya Pillai 
V. Hhyinmunayn Pillai (7). 

For tlie respondent our attention was 
called to the fact that in the written 
statement of the 3rd defendant, who was 
one of the Mangala Vilas iieople, it was 
asserted that these proiierties were im¬ 
partible and should descend to the senior 
member of the senior line according to 
the custom obtaining in tlie family of the 
late Rajah. In the Saptur case Rama- 
swajni Kaynaya Nail; v. Sundaralinya-' 
swami Kamaya Nail; (8) it was made 
clear that the son of a legally married 
wife is a lueferablo heir to impartible 
]>ropcrty over the son of a sword wife or 
conculiine. The decisions in Trimhak v. 
LaJcshmaJi (Oj where it was observed that 
religious offices wore naturally indivisible, 
and in Sri Hainan Lalji Maharaj v. Sri 
(jopal fjalji Maharaj (10), where it was 
observed that if there are no emoluments 
altacbed to an office of trustee, there was 
no reason to partition tlie jiroperty 
amongst junior members, wore also cited 
Haynanathan Chetty v, Munujappa Chetty 
(2), where Bhashyam Aiyangar, J., observed 
that the usage and custom in respect or 

(1) [1879] ‘2 Mild. 128—7 l.A. 38=6 C.T..R. 1.5-2 
=4 Sar. 81 (P.C.). 

(2) [1903] 27 Mud. 192=13 :N[.r..J. 341. 

(3) [I.OGJ 29 Mud. 283=33 LA. 13)=10C.W. 
N. 825=1 ^I.L.T. 327=3 A.L.J. 707=4 C. 
L.J. 189=16 M.L.J. 205=8 Bom. L.R. 498 
(P.C.). 

(4) [1909] 34 :Mad. 470=20 M.T,.J. 108=4 I.C. 
76=0 M.L.T. 390. 

(5) [1917] 41 :M.\d. 296=45 l.A. 1 = 7 L.W. 2‘i 
7=4 P.L.W. 91=34 M.L.J. 130=16 A.L.J. 
113=27 C.T..J. 231=22 C.W.N. 457=43 I.C. 
803=20 Bom. Ij.R. 514 (P.O.). 

(6) [19201 44 Mud. 205=39 M.L.J. 403=12 jU 
\V. 232^59 I.C. 464=il920) ^LW.N. 507. 

(7) [lOOS] 32 Mad. 167=19 M.L.J. 59=2 I.C. 
341=4 M.L.T. 486. 

(8) [1894] 17 Mad. 422. 

(9) [1895] 20 Bom. 495. 

(10] [1897] 19 All. 428=(1S97) A.WJ^ 103. 
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religious trusteeships which were lioirdi' 
tary in a family, was generally that the 
office could be divided by getting the 
duties discharged in rotation by each 
member of the family and that the excep¬ 
tions to that rule would only be a few 
cases in which the Imreditary otlice may 
be descendible only to a single heir, was a 
case of family partition among Chetties of 
Sivaganga. It was not alleged in that 
case that there had been any trace of im“ 
partibility existing in the family jnior to 
partition. In appeal in Ramanatkan 
Chetty V. Murngappa Chettij (3) the Judi¬ 
cial Committee contirmed the decree of 
the High Court which provided for each 
member of the family taking one turn of 
management in succession, the grounds of 
their Lordships’ decision being that there 
was an unbroken usage evidencing a family 
arrangement in this particular family and 
that that arrangement should hold good 
until altered by the Court or superseded 
by a new scheme. In Meenakshi / v. 
Somasundaravi Pillai (6) the Chief Jus¬ 
tice and Seshagiri Aiyar, J. observed that 
the course of decisions in this Presidency, 
which had the approval of the Judicial 
Committee, was opposed to the proix)sition 
that the office of a trustee in a public in¬ 
stitution was indivisible and regulated by 
the same rules as the succession to im¬ 
partible estates. The suit related to cer¬ 
tain kattalais attached to a temple in tlie 
Tanjore district and the learned Judges 
held that a claim by the senior-most male 
member to manage alone among the heirs 
should be proved as a special custom. 
Prom the history of the case it appears 
that these kattalais were managed for 
some years by the Board of Bevenue and 
that they restored the management and 
the enjoyment of the lands to two 
members of the family veiu’esenting 
the senior and the junior branches. 
In such a case, the usage of the institu¬ 
tion was obviously ojiposed to the prin¬ 
ciple of management by a sole trustee. 
In Mayne’s Hindu Law, paragrapli 439, 
it is stated that the devolution of the 
trust nixm the death or default of each 
trustee depends ujion the terms upon 
which it was created, or the usage of each 
particular institution where no express 
r jtrust deed exists. 

In 1863, W’hen Government restored 
management of these temples to 
Kamakshi Bai, it was thought that it w'as 
the universal custom of the country that 


tlu> cldt'st, male lu'ir ol a dt'ceased 
shr.ul<l succootl as truslet^ to the 
from whom lu^ inlieiitcd: See r^r//oii • 
I'iUKili mjmu i'lhttif V. .\~(f ! In .sn'ii/I ('//.rt(i/ 

(11). And in the Sivagani^a vU'^oMalirc 
Ufjaudiin J’ri'drx. Snujhn Tc'ir 

(1:2), tlu^ I'rivN Council i t'eo,uni/.e<I l!ic 
]»rinciple that in regranl in.i; an i nipai t il)lc 
zamindari and issuing a san;al, Hio 
Government could retain ilu' qualifx ■ !’ 
impartibility in respect t)t any k! iho 
))roperty thereby restored. From i!io 
history of these institiitit)ns ilescrihetl in 
Mr, Venkobachariar’s judgment in O. S. 

No. 3 of 1894, Lx, A-197, it apt'envs 

that the Rajah of Tanjore foiuuled 
several religious institutions and aciiuired 
lands and gave them as endowments to 
temj^les, that the pagodas were managed 
by Serfoji as liereditary trustee aiid tliat 
on liis death his son Sivaji succeeded to 
all the rights and privileges of his father 
including the management of the pagodas. 
I am of oi)inion therefore that the found¬ 
ers of these institutions intended that 
their successors who occupied the ICij 
should continue to have the sole manage¬ 
ment of the temples and pagodas and the 
endowments attached to them. It loi- 
lows therefore that to divide these pro¬ 
perties among the many claimants to the 
estate of the late Sivaji would be a policy 
inconsistent with the intentions of tlie 
founder of the institution when he en¬ 
dowed the temi)les with lands. J am 
further of oi)inii)n that when Government 
restored these i>roperties to Kamakshi 
Bai as ” head of the family for tlie time 
being,*’ they indicated their intention 
tliat they sliould continue to be managed 
by a sole trustee. If it were necessary 
for the 1st defendant to jirove tliat sole 
Irusteeshijj is an incident of this lieredi- 
tary trust, I sliould be prepared to lind 
it proved. 

In this view, the Subordinate Judge 
was right in recognizing the 1st defend¬ 
ant as being tlie lawful trustee who 
should manage these properties for liis 
lifetime in his capacity ot head of tlie 
fainilv, and 1 consider that the appeal 
should be dismissed so far as these pro¬ 
perties are concerned. 

Kext as regards the purchases of im¬ 
movable and moveable projierties made 
by the widows out of their savings, and 

(11) [lt<63J 1 M. H. 0. 415. 

(12) [1881] 3 Mad. 290=8 I. A. 99=4 Sar. 239 
(P, C.). 
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as regards tbeiv jewels, it must be remem- 
bevecl that the Kanis were only receiving 
a small income from the mokhasa estate 
and x^snsions of Es. 800 a month sane 
tioned by Government, and that from 
1867 till the date cf suit a Receiver was 
in charge of the estate. Thus the inesent 
is not an instance of a widow in posses" 
sion of her husband's estate making ac¬ 
quisitions out of income, in which case 
the Privy Council declared in N(thn~ 
kishore Mandal v. (Jpp.ndrakishorf' Mnndal 
(i3) that'the accxuisitions would become 
accretions to the husbind’s estate unless 
it were shown that she dealt with it in 
such a manner tliat it would remain her 
own [vide also Massamit Bhaghutti Dace 
V. ('hawdr}f Bholayiaih Thakoor (l4)] 

Whether the after-purchases form ac¬ 
cretions to the corpus of a deceased 
husbind's estate or stridhanam of the 
widow depends upon her intention, which 
has to be githered in every cise from her 
minner of dealing with the property 
[vide Issri Dutt Koer v. HanshiUti 
Kocrai’i (i ). where the authorities are 
reviewed, and later cases in AkkaTifin v. 
Venkayya {x6) and Suhramaniam Chetty 
V. Arunach alam Chetty (iV) and Babu 
Sheo fjochun Singh v. Bahn, Sakeh 

Singh (iS)]. t ( t. 

In every case it is a question ot tact 

whether a widow has dealt with the in¬ 
come of her husband's property in such 
a manner as to mike it an accretion to 
the corpus [vide Rajah of Ramnad v, 
Sundara Payidiyasami (. 9)]. 

Aa for presumi^tions, when it is shown 
that the corpus of the estate has been all 
along i> the possession of a Receiver or 
of the Court of Wards, as was the case 
in Saodamini Dasi v. The Adifiiyiistrator- 
General of Beyig'il (-0). and in Parthasara 


(13 A. 1. R. 1922 P. C. 39^42 M. L. -h 253 = 
30 M. lu T. 234 20 A. L. J. 22=35 C. T.. J. 

116 (1922) M. \V. N. 95 26 C.\N .N. 322 “ 

3 P. L. T. 311=24 Bom. L. R. 346=15 M. 
Ti. \V. 417 tP. C.) 

[1875j 2 A. C. 256. ^ ^ x 

18831 10 Cal. 324=10 I. A. 150 = 13 C. L. 
R. 418 4 Sar. 459 (P.C.). 

1901] 25 Marl. 3£1 12 M- L. J. 5- 

1904] 28 Mai. 1. (F. B.). 

[1887] 14 Cal. 887 =14 1. A. 63=5 Sar. 1 

(P C ) 

[1918] 42 Mad. 581=17 A. Ij. J. 153=36 
M-L.J. 164=28 C.W.N. 549=29 C.L.J. 551 = 
25 M li. T. 409=21 Bom. L.R. 885 -49 l.C. 
704 *11919) M. W.N. 511=10 L. W. 322 
(P.C.). 

(2U) 1892] 20 Cal. 433=20 I. A. 12=6 Sar. 
272 (P.C.) 


(14) 

(15) 

(16) 
(17) 

(lb) 

(19) 


thy Ajyjya Rao v. Venkatadri Appa Rao 
(21) and *here, there is no room for pre¬ 
suming that the widow intended to 
make the investments of the funds re¬ 
ceived by her, part of her husband s estate, 
when she did not get lier husband s estate 
into her xx>ssession. 

As for Item 3 in Sch, D 1. which is an 
acquisition of Anusamba Bai Saheba 
who died in 1895 she wrote a letter A-3 86 
to the Collector announcing her intention 
to create a trust in favour of the adopted 
son’s son and received a reply, A"187, ao" 
know’ledging her letter. 

As regards jewels of JiJamba Bai, it is 
stated in the written statements of Defen¬ 
dants 1 and 2 that they were purchased 
out of the savings from her own income, 
and there being no evidence contr i, the 
Subordinate Judge was right in treating 
them as her absolute property. 

Lastly, assuming that these properties 
were the self-acquisitions of the widows, 
the apx>ellants claim to be sapindas and to 
have a right to succeed to the stridhanam 
of widows who were married in an ap¬ 
proved form, on tlie ground that it goes 
on their deaths without issue to the heirs 
of their husband. 

In Suhramania Aiyar v. Rathnavelu 
(;i2) it was held by a Full Bench 
that the illegitimate son of a Sudn 
ranked a? a sapinda of his putative father, 
and that the latter was en‘‘itled to 
succeed to his projierty if he died without 
issue. 

But the Full Bench recognized the fact 
that an illegitimate son- had never been 
regarded by any of the Courts in India 
as an heir to his putative father’s colla¬ 
teral relations, and that the authorities 
ag dnst such a proposition were very 
strong (see pige 7z). I am nob satisfied 
that there are sufficient groundi to re¬ 
consider that statement of the law as it 
now stands. The reason for giving an 
illegitimate son a h ilf share of what a 
legitim ite son of a Sudra gets is morally 
justifiable on the ground that he has a 
legal right to be maint lined by his puta¬ 
tive father, but there is no legil obligation 
to m lintain illegitim ite children of 

colla*^erals. ___ 

(21i A. 1. R. 1922 Mad. 457=46 Mad. 19(J=f® 

M. T.. J. 486=16 M. L. W. 869=tl922» M. W. 

N. .532=31 . L. T. 221 F. B.'. 

(22 [19i'<] 41 Mai. 44 - 33 M. L. J. 224 = 6 li. 
W. 149 =42 I. C. 656 = 22 M. L. T. 94— 
(1917) M. W. N. 688 (F. B.;. 
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he entitle;! to a partition of the estate or 
whetlier tliey were the stridhanam pro- 
]>erties of the widows who made the 
acouisitions and are descendible to tlie 
stridhanam heirs ; and (3) if the properties 
are strid)\anam j)roporties, whether the 
]daintit!‘s and the 3rd and 4th defendants 
would be entitled to a share. 

As re^^ards the trusteeship of the devas- 
thanain and other trust properties, I am 
of oi)inion that the Subordinate Judge is 
right. The devasthanani and otlier endow¬ 
ments were taken chnrge of l)y theGovern- 
ment along with the Kaj and the jndvate 
estate of the last Rajah oii his doatln We 
have in our judgment in tlie appeals from 
the main case traced the course of events 
from the conliscation of the Raj to the 
death of his Inst Rani. Kamakslii Bai 
Sahoba. the senior widow and Rani, got 
possession of the private ])roijerties of the 
Rajah under the terms of the grant (Ex. 
A-46), dated the 21st August, 1862. She 
l^etitioned the Government for the resto¬ 
ration to her of the devastlianam and 
other trust properties, and the Govern¬ 
ment by their order, dated the 19t)i 
of March, 1863, i)ut her in ])osscssion of 
sucli i)roperties. Prom 1863 to 1892 
Kaniakshi Bai Sahel>a was managing the 
pro])erties as tin? sole trustee, and 
although a Receiver was api)ointed in 
I 860 in the litigation between Kamakshi 
Bai Saheba and her cowidows, tlie Recei¬ 
ver did not take i)ossossion of tlie de- 
vasthanam properties and Kamakshi Bai 
Saheba was managing them as the sole 
trustee. On tlie death of Kamakshi Bai 
Sahclia the Government took ixissession of 
the trust properties and Umamlia Bai 
Saheba who was tlien the senior Rani 
tiled Original Suit Ko. 3 of 1894 against 
the Secretary of State and the members 
of tlie Devastlianain Committees of Tan- 
joro and Kurnbakonam and the other 
surviving Ranis for a declaration of her 
right to succeed to tlie office and for i)os- 
session of the proiierties. The Subordi¬ 
nate Judge in an exhaustive judgment 
decreed in favour of the plaintiff and the 
judgment lias l>een filed as Ex. A-i97 in 
the suit. He held that on a construction 
of the Government grant of 1863 the res¬ 
toration of the management of the pagoda 
to Kamakshi Bai Saheba carried with it 
heritable right and that the right was 
transmissible to her heirs, the Government 
having no right to resume or interfere 
with the management of the temple after 
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the death of Kamakshi Bai Saheba. He 
was also of opinion that succession to the 
management should be traced in the same 
way as succession to the impartible Raj ; 
that on the death of Kamakshi Bai Saheba 
the right did not vest jointly in the survi¬ 
ving widows and that plaintiff as the 
senior wJdow was entitled to succeed. 
Against this judgment there w{is an apjieal 
filed to the High Court \vhich is reiiorted 
in Kaliana Sundaram Aii/ar v. Uniamha 
Bayi Saheba (23). The decision of the 
Subordinate Judge was confirmed and it 
w’as held by Shephard and Davies, JJ 
tliat the estate taken by Kamakshi Bai 
Salieba under tlie gx-ant w-as in the nature 
of self-acquired iii'operty in the Rani’s 
hands in the sense that lier rights were 
dei-ived from Government and had no re¬ 
lation back to inheritance on the deiith of 
the Rajah and that as she asked that the 
management should be put in her liands 
in the capacity as the head of tlie family 
for the time being, tlie infei-ence was that 
tlie intention was to gi’ant a wudow’s 
estate, that is, to put Kamakslii Bai 
Saheba in the position which she would 
have enjoyed had thei'c been no confisca¬ 
tion on tlie death of her husband tlie 
Rajah. This decision does not, liowever, 
conclude the question as to whether on 
deatli of the last of the Ranis the tiaistee- 
sliip and management was to be in the 
senior iiieinber of the family or wliether 
it was to be treated as a right 
which should be enjoyed by all the inein- 
hers w lio were to divide the iirivate ))ro- 
perties of tlie Rajah. So far as the terms 
of the grant go, the Government order 
putting Kamakshi Bai Saheba in manage' 
ment of the devastlianain properties cli¬ 
ff ei’s in sevei’al I'esiiects from the grant of 
1862 and the order of the 19th of March 
1863, simiily says that it is desirable that 
the connexion of Government with the 
liagodas sliould cease and tliey will ac¬ 
cordingly be made over to Her Higliness 
Kamakshi Bai Saheba. 

In dealing with tlie ipiestion of manage¬ 
ment of the trust property, I think the 
fii'st question to be considei’ed is the usage 
as I'egards tlie management pilor to the 
death of Sivaji Maharajah, the last Ruler 
of Tanjore. Thei’e can he little doubt, 
and it is not seriously contended before us 
by Liio apjiellants, that this temple and 
the charities w’hich w'ei'e founded by the 
successive Rajahs of Tanjore were in the 

(231 CTs97] 20 SlAd. T2l^7."5r.^rj:W. 



1926 Ayisw ARYANAN'DAJI v. SiVAJi Haj a (Kuniaraswanu Sastri, J .) Madras 9! 


}>ossession and management of tlie Rajah 
for the time being and that till the death 
of Sivaji the office was always lield by a 
single individual. When the Raj was seiz¬ 
ed by the Government as an act of State, 
the pagodas and the devasthananxs were 
also taken possession of and managed by 
the Government ; but they were not de¬ 
sirous of taking ui)on themselves the ros- 
IKjnsibility of managing the temple and 
the devasthanam properties. The Go¬ 
vernment at one time wanted tliafc the 
dovasthanams should be made over to 
Sakbaram Saheb, the son-in-law of Sivaji 
^laharajah, as sole trustee. Sakiuiram 
Saheb had married the older daughter of 
the late Maharajah and on Iier death he 
married the younger daughter. As, how¬ 
ever, there were disputes between Siklia- 
ram Saheb on the one side and Kaiuakshi 
Bai Saheba on the otlier, this proposal 
was not given effect to. In 1860 there 
was an idea of transferring the manage¬ 
ment to Avu Bai Saheba, the late Rajah’s 
mother, but she was not willing to assume 
management. After Kaiuakshi Bai Saheba 
got possession of the pidvato properties of 
the Bajah, she claimed the restoration of 
the devasthanams and the endowments 
on the ground that they were vested in 
her husband and that she was tlie tlien 
head of the family. Her request was sup¬ 
ported by the Government Agent and tlio 
outconie of it was the order of 1863 trans¬ 
ferring the management to her. Prom 
1863 till her death in 1892 she was tiie 
solo trustee and it was till then nobody’s 
contention that tlio office of trustee could 
partake of the nature of jn ivatc laoperty 
and that each of the surviving Ranis was 
to have the management by turns and 
although the Receiver took jios^ession of 
all the private properties, the trust jn-o- 
perties were left in the posse-^sion and 
management of Kamak*,!)! Bai Saheba. 
On her death the next senior Rani was, 
as the result of the suit wliicli 1 have 
already referred to, put in possession and 
management and on tiie death of each 
senior Bani the junior succeeded. I am 
unable to find anything eitlier in the Go¬ 
vernment order or in the surrounding cir¬ 
cumstances which changed the usage pre¬ 
vailing as regards tliose institutions, 
uamely, the management by a single in- 
uividual who was the he id of the family 
for the time being and which rendered 
subject to all the incidents of partible 
property. 


In cases et religious institutions i ho 
main (luesticiu (o he consitlercd is what 
was tlie usage of the institutions ; and 
whore from the date of the foundation n{ 
these ciiaritios up to t lu^ date of the pre¬ 
sent suit the trust was nmnagod lo" a 
single individual who was the htaid of the 
% in pos'^ossiori <it ;in\ partil)!o 

])iop6rt\ , 1 thiiilv it wouKl ro<[ui)A' vovy 

strong evidence to show that there is any¬ 
thing^ in the grant l)y the (lovernnumt 
of 1862 which introduced a now courst' of 
ilevolution and would make it subject tv) 
all the incidents of a trusteeship held by 
a member of a joint and undivided family. 
As I said before, there is nothing in the 
grant of 1862 which either expressly or 
l)y implication changed the usage of these 
institutions. They formed part of the 
’fanjore Raj and the Rajali foi- tlie time 
being was the trustee. As regards the 
private proi>erties which wore ,restored by 
tlie order of 1863 there are expniss words 
which make tlie grant subject to the ordi¬ 
nary Hindu Law apjilicihle to partililo 
ju'operties and the properties were to 
descend according to Hindu Law. There 
arc no such words in tlie grant of the 
devasthanam properties to Kamikshi Bai 
Saheba. The devasthanam having h(‘en 
part of the Tanjore Raj and tlie trustee¬ 
ship having devolved on the Rajah hir the 
time I)cing, tlio right of nianagenient till 
tlie contiscation by the East India Coin- 
I»iny inu^t he treated as impartible jiro- 
perty and the office as one which was held 
only by a single individual. 

It was, of course, open to the Govern¬ 
ment to destroy that character and lo 
grant the office on such terms as to suc¬ 
cession as it thought tit. The confiscation 
having destroyed all antecedent riglits 
there can he no (luestion of any vested 
rights as succession to tlie office. I mii 
unable to infer from the inerti fact that 
Kamakslii Bai Salieha applied for jiosses- 
sJon of the devasthanam projierties as 
senior widow and was put in jiossession, 
the course of succession to the otlicc 
changed. Even if there was no coii^tica- 
tion, the office vested in the senior mem¬ 
ber of the Rajah’s family. In cases of 
conliseation and regrant of property which) 
is iinjiartible, the law is that in the aii*l 
sence of anything in the regi'ant, the })io- 
porty whicli is regranted is subject to the 
old incident of imparbihility. In Bahooj 
Beer Pertab SaJiee v. Maharajah BajenA 
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der Pertah Sahr^ (24), fhe zamindavi of 
Hun^ip)re, which wa^ an impartible Rij 
and which dc'^cended to the elde‘?t mile 
heir according to the rule of primogeni¬ 
ture, v.’as confiscated by the East India 
Compxny and w is in the possession of the 
Government for some years. It was then 
granted to tl^e younger member of tlie 
family of the deposed Rijali. It was held 
that although the zamindiri was to be 
treated as the self-acquired proi)erty of 
the grantee, the grint being from the 
Ruling Power, in the absence of evidence 
of the intention of tlie grantors to tlie 
contrary, carried the incidents of the 
family tenure as a Raj. In Muttu Vadu- 
ganadJ>a Tpvar v. Dovr Singha Tpiyar (i2), 
the Siviginga Zimindiri which was origi¬ 
nally iiiipirtible was confiscited by the 
Government and regranted and it was 
held by their Lordships of the Privy 
Council that the regrant did not make the 
estate partible. A similar view was also 
taken by their Lordships in Ram Nundiin 
Sing}, V. Tmki Kop.r (2o), where it was 
held that the confiscation and regrant of 
an impartible Raj to the various members 
of the family did not m ike the property 
regr intfd partible. The mere f ict that 
there was a regrint would not, in my 
opinion, destroy the course of dev-olution 
followed till that date. 

Gre it reliince was placed by Mr. 
Krishnaswami Aiyar for the appellants on 
the decision reported in Ramanatlian 
■Ghetty v Murugappa, Chatty (2), which 
-was affirmed by their Lordships of the 
Privy Council in Ramanai},an C}ipUy v, 
Murugappa Cl,etty (r). In that case the 
question wis as to the validity of an 
•arrangement come bo by the members of 
an undivided family regirding the minage- 
ment by turns of a devasthanam which 
w IS liereditary in the fimily. The ques¬ 
tion turned upon the usage as regards the 
m in igement, and Benson and Bishyam 
Aiyangar, JT., in the course of their judg¬ 
ment, observe ; “ Except in the few cases 
in which the hercditiry office may be 
descendible only to a single heir, the 
usage and custom generilly is that along 
with other properties the office al'O is 
•divided in the sense that the office is 
agreed to be held and the duties thereof 
•discharged in rotation by each member oi* 
■branc’' of the f milv, th durition of their 

(24 [1867] 12 "M. 1. A 1—9 W. R. 15=2 Suthar 

114=2 Sa . 348 «P. C.f 

'25 [1902] 2 Cal. 828=29 I. A. 178=7 C. W. 

N. 67=4 Bom. L. R. 664=8 Sar. 351 iP. C.) 


turns being in proportion to their shares 
in the family property.” Their Lordships 
of the Privy Council rest their decision on 
the usage as regirds the trusteeship. L(u*d 
Macnaghten, in delivering the judgment of 
their Lordships, observes as follows :— 

In their Lordship’s opinion the case is 
a very simple one. They think the un¬ 
broken usage for a period of nineteen 
yens is as against the appellant conclu¬ 
sive evidence of a family arringement to 
which the Court is bound to give effect.” 

It is on tins sole ground that they held 
that there was nothing improper in the 
arrangement. 

There can be little doubt that the 
Hindu text-writers treated a trusteeship 
or a right to the minagement of religious 
or charitable endowments as impartible 
property. In Mancharam v. Pranslian^ 
kar (26) it was pointed out that the 
management of religious endowments is 
indivisible though modern custom has 
sanctioned a departure by allowing the 
parties entitled to officiate by turns. 
This decision was followed in Trimbak v, 
Dakshman (9). The inconvenience of such 
a custom was also pointed out. Candy 
and Rinade, JT., observed : — 

‘It is clear that )f the present claim of 
the appellant were recognized, each of the 
sons of the parties—and they have many— 
might claim a share not only in the 
f imily share but in the devaithanan share 
and office aLo, and this process might go 
on with each generation, frittering away 
the income, and miking the service wholly 
ineffective. The lower Court appears to 
have assumed, without any such evidence 
as is suggested in Mol unt Ramim Dass v. 
Molunt islhul Dass (27), that the office 
is pirtible with the income. The pr ictice 
of miny generitions of the parties must 
be considered in settling the questions of 
impirtibility, and tliit pr ictice is in this 
cise against pirtition with one single ex¬ 
ception of whit to)k pi ice in i838.” 

Thiscise was cited with approval by 
their Lordships of the Privy Council in 
Set}, ur imasw i7niir Y, Merus'o imiar ( ). 

Where impirtibility and minigement 
by a single indiv du il who w is the eldest 
member of the eldest brinch of the fimily 
h is been the rule from the found ition of 
the trust till the d ite of the present suit, 

I find nothing either in RavianatJian 

Clipttf! v. M irugappr C},etty ( ) or Rama- 

_ _ * _ 

i26 [1882] 6 Bo i. 298. 

127; [1864] 1 W. R. 160. 



1926 Ayiswaryanandaji v. Sivaji Raja (Kumaraswami Sastri, J.) Madras 93 


nathan Chetty v. Murugappa Chetty (3), 
which compels us to hold that the office 
should be treated as partible property and 
that on partition of the other properties 
of the family, this office should bo 
held by turns. I may also point out that, 
having reg ird to the numerous descen¬ 
dants of the late Rajah who would, if the 
office is held to be partible, be entitled to 
turns of management and having regard 
also to the future gi'owth of the family 
it would be against the interest of the 
trust to give the numerous parties turns 
of management and I am not prepared to 
to do so unless compelled either by the 
established usage of the institution or the 
terms of the regrant by the Government. 
I think the proper rule in such cases is 
to see whether there is any deed con¬ 
stituting the trust and regulating the 
course of devolution of the trust. If 
there is such a document, then the 
devolution will, of course, be regulated 
by the terms of the document constitut¬ 
ing the trust. If there is no such docu¬ 
ment, the Court has to see what was the 
usage of the institution and to give offect 
to such usage. Where there is no uni¬ 
form course of conduct, the interests of 
the institution should be the first con- 
sideraMon. If the management can, 
I without detriment to the trust, bo held 
by iurns, it is open to the Court to decree 
management by turns. I have not been 
referred to any texts which state that 
the office of dharmakartha or trustee of 
a religious or charitable ^mdowment is to 
be treated as joint property on partition 
and that turns have to be given to each 
member of the undivided family who gets 
U share in the partition irrespective of 
Ithe interests of the charities. I do not 
find anything in the decision of their 
LiOrdshii)s of the Privy Council in Rama’ 
nathan Chetty v. Murugappa Chetty (0 to 
warrant the rule that even in the case 
of public charities and trusts the claims of 
the dividing coparceners should over¬ 
ride the interest of the institution and 
the observations of their Lordships in 
Setliuramaswamiar v. Merusivamiar (5) 
rather suggest that the rule laid down as 
to turns of management on partition ap¬ 
plies only to private charities. 

I find it difficult to accept the argu¬ 
ment of Mr. Venkatachariar for the 2nd 
defendant that the management should be 
confined to the 1 st and 2 nd defendants 
by turns to the exclusion of the illegi¬ 


timate sons. Either the office is iinj)ar- 
tihlo and descends on the eldest nieinhi'r 
of tlie senior line or it should bo treated 
as partible and txirns given to all tlioso 
who are entitled to sliaro in the family 
properties. Tlxere is no jxrinciple on 
which the office can ho confined (o (lio 
1 st and :ind defendants to (ho exclusion 
of the Mangala Vilas hr inch. 

As regards tlie properties left by f)io 
last Rani in resi>eot of wliicli i):iititi()n is 
claimed, I do not think the plaintills jire 
entitled to any share. 1 do not tiiitxk 
that the properties acquired by the Hanis 
can be said to be accretions to their luis- 
bands* estate and to devolve upon the 
])ersons who would be entitled as rever¬ 
sioners to their property. From the year 
1866 up till the date of this suit tliero 
was a Receiver in charge of the estate and 
none of the widows were in possession or 
management. I have in my judgment in 
the suit relating to the jxrivate properties 
of the late Rajah given my reasons for 
holding that the estate was not strictly a 
Hindu widow’s estate, but that the grant 
by the local Government was on terms 
which were analogous to it. It was held in 
Jijoyiamba Bayi Saiba v. Kainakshi 
Bayi Saiba ( 28 ) that whatever rights the 
widows would have enjoyed had they 
succeeded to ihe estate of the late Rxjah 
under Hindu Law were destroyed by the 
grant of i 86 ii which was to be regarded 
as the root of title. Each Rani got about 
Rs. 9,600 a year as pension from the 
Government. The widows had their own 
properties and had also jewels, and there 
is nothing to show that tlie properties 
now claimed were acquired with the 
income of the estate left by their husbands 
and not with the savings from their 
pensions or dealings with their own 
stridhanam i>roperties. Before the plain¬ 
tiffs can claim the properties as accretions 
to the husbands’ estate, they must show 
that the properties were purchased out of 
the income of the estate or out of the 
savings therefrom. There is no evidence 
that the acquisitions by the Ranis were 
treated as part of their husbands’ estate 
or mixed up with it, but on the contrary 
we find that the Ranis were anxious to 
dispose of the properties which they had 
acquired. It is difficult to see how there 
can be said to be any accretions to the 
estate left by their husbands. 

(28) [1868] 3 M. H. C. R. 424. 
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far as this Presidency is concerned, 
tlie authorities are to the effect that 
tlune is no presumption that property 
Acciuired by a Hindu widow out of funds 
wliich were at her absolute disposal 
would form part of her husband’s estate. 
I luivc dealt with this question in Uajah 
Partnamrathu Appa Hao v. Itajah Yen- 
hitadri Appa Rao (21). In Rajah of 
Ra'i iHCid V. Sundara Pandiijafiami 
Tevar (19) their Lordsliips of the Privy 
Council observe :— 

Their Lordships think tlic answer to 
this is that a widow may so deal witli 
the income of her husband’s estate as to 
make it an accretion to tlic corpus. It 
may be that the presum])ti<)n is tlio other 
way. A case lias been cited to tlieir 
liordsliips winch seems so to say. But at 
the outside it is a presumption and it is a 
question of fact to be determined, if there 
is any dispute, wliether a widow has or 
has not so dealt with her property.” 

Tlie case referred to seems to be Akkan- 
na V. Venkayifa (16) which was referred 
to in the course of the argument by Mr. 
De Gruyther. 

It is argued ay Mr. Krishnaswami Aiyer 
that the decision of the Privy Council in 
Nahakishovp Mandal v. Upendrakishore 
Majidal (13) has settled the question 
which was left in doubt in Rajah of 
Ramnad v. tiiuidara Pandyasami Tevar 
(19). There is an observation of their 
Lordships at page 256 to the following 
effect ; 

“ Now there can, their Lordships think, 
be no doubt that whatever stridhan she 
possessed wa5 due to the accumulated 
savings from the income of the ))roperty 
which she received from her Inisb.ind’s 
estate, and though it is true tliat when 
that property had been received it would 
be possible for her so to deal with it that 
it would remain her own, yet it must be 
traced and sliown to have been so dealt 
with, and in this case there is no suffi¬ 
cient evidence of this having been done.” 

It is argued that the effect of this 
observation is that the onus is on the 
other side to show that she did some¬ 
thing which would indicate an intention 
of treating the accretions as her own and 
not as part of her husband’s estate. The 
previous decisions of the Privy Council 
are not referred to by their Lordships and 
I do not think this case can be said to 
overrule all the previous decisions of their 
Lordships on the subject. 

I am of opinion that the decision in 


Saodaviini Dasl v. The Administrator- 
General of Bengal (20) is a clear authority 
for the view that a widow is nob in 
possession of her husband’s estate there 
can be no question of any purchase made 
by her being an accretion to her husband’s 
estate. Their Lordships of the Privy 
Council observe : 

The appellant's counsel contended 
that the savings of a Hindu widow must 
be presumed to have been made for the 
benefit of her husband’s estate. Without 
examining the precise result of the deci¬ 
sions, it is sufficient to say that in this 
case there is no room for any such pre¬ 
sumption; for the corpus of the estate 
never came to the widow but was taken 
away by Sham Charan Mullick under the 
Will, and the income to which the widow 
succeeded was separated from it, and 
became and was dealt with as an entirely 
separate fund.” 

I think the result of the authorities 
may be summed up as follows ; A Hindu 
widow has an absolute right of disi>osal 
over the income of the proj)erty which 
she inherits from her husband. She can 
either spend the same or accumulate it for 
her own benefit. In cases where she i)ur- 
chases properties or invests her savings 
and indicates by her conduct an intention 
that the properties purchased out of her 
savings should form part of her husband’s 
estate, such savings should follow thei 
same rules as regards devolution to lior 
husband’s estate and should be treated as 
accretions to the estate. Where she does 
not do so, she lias absolute powers of dis-j 
posal over such property and can sell or* 
give the same to anybody she jileasesj 
without any right of the reversioners to 
question her alienations. Where the 
question is one of intention to be deduced 
or inferred from her conduct, the pre¬ 
sumption is she intends to keep the pro¬ 
perty for her own absolute benefit and to 
have absolute powers of disposal over it. 
Where, however, a widow is not in pos¬ 
session of her husband’s estate, there is no 
pi'esumption that any of the iu’operties 
which she gets are to be treated as accre¬ 
tions to her husband’s estate nor can an 
intention be inferred that she wants to 
treat them as part of her husband’s estate. 
On her death -iuch properties would 
follow die same course of succession as 
her stri(ilia7nm properties. 

The claim in tliis appeal relates to the 
properties left by ; (l) Umamba Bai Sabeba 
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who died on the 4th of July 1900, pos¬ 
sessed of items 1 and 2 in schedule D-i 
to the plaint ; (2) Anusamba Bai Saheha 
who died on the 30th September, l89o, 
leaving Item 3 in Schedule D-1, and (3) 
Jijamba Bai Saheba, the last surviving 
widow. It is alleged that the properties 
in Schedule E to the plaint were left by 
Jijamba Bai Saheba. 

As regards Item 3 in Schedule D-1 
which is the acquisition of Anusamba Bai 
Saheba, the evidence is that on her death 
Serfoji got i)ossession of the property and 
after him his son, the first defendant, 
got possession. She also wrote to the 
Government Agent that she wanted to 
give the proi>erty to the adopted son and 
she made a settlement. The evidence, 
oral and documentary, shows that on her 
death in 1895 Serfoji got into ixjssesion in 
accordance with the settlement made bv 
Anusamba Bai Saheba. The claim to 
Item 3 by the present plaintiffs is there¬ 
fore clearly barred by limitation, even 
assuming that the plaintiffs are her heirs. 

As regards the properties of Jijamba 
Bai Saheba, the last Rani, she has left a 
will disposing of her properties, and it 
follows that the plaintiffs can have no 
claim, s1ie, in my opinion, having had full 
disposing power over the savings from her 
husband’s estate, her i>ension, and her own 
etridhanam jewels. 

As regards properties left by Umamba 
Bai Saheba : she died in 1900 and Jijamba 
Bai Saheba took possession of her proi)er* 
ties. She claimed to be the heir of Um" 
amba Bai Saheba and it does not appear 
that she claimed anything more than a co¬ 
widow s right to succeed. It is now 
settled law that there is no distinction as 
to the nature of the estate taken between 
property inherited by a woman from a 
male and property inherited from a 
female. In both tlie cases she takes not 
, an absolute estate but only a qu Lliffed 
one. I need only refer to Venkatarama" 
knshna Rmi, v. Bhujanga Ban (29), 
yirasanga-ppa Shetti v. Budrappa Shetti 
(30), and to the decision of their Lordships 
of the Privy Council in Sheo Shankar Lai 
V, Behi Sakai (31) and Sheo Parlab Baha~ 

(29) [1895] 19 Mad. 107^6 M.L.J lo. 

(80) [1895] 19 Mad. 110=6 M.L.J 8. 

(81j • [1903] 25 All. 468=30 I.A. 20-ii=18 M.L.J. 
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dar Singh v. The Allnhahad Bank (32). 
This being so, it follows from the decision 
of tlieir Lordships of the Privy Councjl in 
Lajwanti \. Safa Chand (33), that a suit 
which is filed witliiu twelve years of 
Jijamba Bai Salmhu s death would not he 
barred. As Umamba Bii Saheba did not 
make any disposition of the iu*o])ortios, the 
question is wlio are the heirs lo the pro¬ 
perties left by her at the time of her death 
whicii were in the itossossion tif her co- 
widow Jijamba Bai Saheha? Tlio j)laiMtifls 
belonging to the illegitimate brand 1 ;ui(l 
being the descendants of the last R ijah, in 
existence, the question is wliether under 
Hindu Law they can succeed to the estate 
of the Ranis, and this turns on the (jues- 
tion whether in the case of Sudras tlie 
illegitimate sons have got any right to 
collateral succession. 

It is argued by Mr. Krishnaswami Aiyar 
that in the absence of son, daughter and 
daughters son the stridhanain property 
goes to the husband and liis heirs, and 
that, if you come to the i)oint where there 
are no such heirs as above named, you liave 
to make no difference between the hus¬ 
band s pro|>erty and the stridhanain pro¬ 
perty of the wife, and all her husbind’s 
heirs will be entitled to succeed. Ho 
therefore argues that even if the property 
left by Umamba Bai Saheba who died 
issueless was her stridhanam property 
succession must be traced as if it was the 
proj>erty of her liusband and, as the illegi¬ 
timate sons would succeed along with the 
legitimate sous to the properties of their 
father, they would also succeed to tiie 
stridhanam properties in the same propor¬ 
tion. Reference has been made to the 
decision of their Lordships of the Privy 
Council in Bai Kesserbai v. Hiinsraj Mo~ 
rarji (34), where their Lordships refer to 
Mitakshara. IMayukha and the texts of 
Brihaspati as regards succession to stri¬ 
dhanam properties and hold that in the 
case of approved forms of marriage the 
heirs enumerated by Brihaspati wlio are 
blood relations of the husband would suc¬ 
ceed to the woman’s property. Reference 

(32) U^.,3) 25 All. 476=30 I.A. 209=13 M.L.J* 

336-7 C.W.N. 84U=5 Bom. 833 =8 Sar. 

535 iP.C.). 

(33) A.I.R. 1924 P.C. 121=5 Lab, 192=51 I.A. 

171=22 A.L.J. 304=L R. 5 P.C. 94=20 L. 

W. 10=28 C.W.N. 960 = (1924 M.W.N. 442 

=2 Pat. L.R. 245=26 Bom. L.R. 111? = 4 ^ 

M. L.J. 935=6 P.L.T. 1 (P.C.). 

(34) [1906] 30 Bom. 431=33 I.A. 176=10 C.W. 

N. 802=4 O.L.J. 9=8 Bom. L,R 446=3 A. 

L.J. 484=1 M.L.T. 211 (P.C.). 
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is also made to Pillai v. Sivahag- 

f/,tthaclii where it wm hold that the 
stridhanaui property of a woman married 
according to the approved form who has 
left no issue will devolve on her husband, 
and on failure of the hiisband the j- 
perty will go to his sapinda; in the ordei- 
laid down in Mitakshara with reference to 
the succession to the property of a male 
and to Kanakainm'il \. Afia7ithainathi 
Ammal (36), where a similar rule has been 
laid down Where* the matter res Integra 
I am disposed to hold that in the ca^o of 
Sudras an illegitimite sou is in the same 
position as a legitimafe son except that he 
gets a lesser share The fact tliat an 
illegitimate son gets a lesser share would 
not by itself create a bir to collateral suc¬ 
cession any more than the fact tliat an 
adopted son who exists along with a 
natural son ])orn subsequently ;)nd who 
gets a lesser share would be birred. But 
tliere is a long citena of ca>es beginning 
with Mnrtoj'ik v. Kowur Oh iinwant 

Roy (37), which decide that an illegitimate 
son has no right to colliteral succession. I 
have in Sahramania Aiyar v. Ratnavehi 
Chetty (22) referred to all the authorities 
and dealt fully with tb.e illegitimite son’s 
rights and asregird=! the position of an 
illegitimate son to collateral succession. 
The right wxs negitived in Krishnayyan v. 

(38) ; Ranoji v. Kandoji (39) ; 
Parvatlri v. J'irunialai (10) ; Shome Shan' 
ker Rajp.ndra v. Rajas^r Sioami Jangam 

(4l) ; Raiftalinga Muppan v. Pavadai 
Goundan (12) ; Mfipnakshi v. Muniandi 
Panikkan (l3) ; Dharma Oakshman v. 
Sakharajn Ramjirao (44), and Ziprit v. 
Boyntya (4“). 

The plaintiffs ■ are not entitled to Um- 
amba Bai Saheba’s property as heirs under 
Hindu Law. The appeU fails and is dis¬ 
missed. The memorandum of objections 
is also dismissed I agree to the order as 
to costs proposed bv my le trned brother, 

(So) '1911] 36 116 ^21 850= l^H) 

2 M.W.N. 168-12 I.C. 128=30 M.L.T. 494. 

(S6) [1912] 87 Mad. 293=25 I.C. 901. 

(87) [1863] Marsh 609. 

(38) [1883] 7 Mai. 407. 

(39j [13B5] 8 Mad. 557. 

(40) [1887] 10 Mai. 334. 

(41) [1898] 21 All. 99 -(1898) A.W.N. 170. 

(42) [1901] 25 Mad. 519=11 M.L.J. 899. 

(43) [1914] 38 Mod. 1144=27 M.L.J. 353=1 L. 
W. 7C4=(1914) M.W.N. 672=25 I.C. 957= 
16 M.L.T. 270. 

(44) [1919] 44 Bom. 185=55 I.C, 306=22 Boju 
I i.R. 52. 

<46) A.I.R. 1922 Bom, 176=46 Bom. 424 =23 
Bom. Xi.R. 1195. 


This appeal having been posted to be 
spoken Lo this d ly on the question of 
co^ts allowed to the 1st respondent on the 
memorandum of objections filed by the 
2nd respondent, the Court made the fol¬ 
lowing 

Order .—In modification of our original 
order we direct that the 1st respondent do* 
get his costs of the memorindum of ob¬ 
jections out of the deva^thanam estate 
and the second respondent will bear his- 
own costs of his memorandxim of objec¬ 
tions. 

Appeal dismissed. 
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Devadoss and Wallace, J-T. 

L ikshmi Ammal In re 

Stamp Reference No. 128.^9 of 1924,. 
Decided on 29th April 1925, against the 
decree of the City Civil C)urt, Madras, 
in Original Suit No. 5l2 of i922. 

'ff (a) Court-fee'^ Act, S. 12 (2)— AppAl/itc 

Court can demand proper Court-fee in the lou'er 
as u'cU fi’i appellate Court. 

The Court of appeal, when ahnitting an appeal, 
is entitled to demand under the provisions of S. 
12 2k prop-^r Court-fee payable in the app*d- 
late Court as well as i i the Court b.dow by reason 
of the .Judges in the Court bjlow not having 
given a decision as to the proper amount of the 
Court-fee : 22 iV. R. 433, D/s/. (P 98 C 2} 

^ 6) Courf-fec^ Act. S. 12 (1)—Decision of 
Ministerial OffIciT to Court-fee fs derision of 
‘ Court’. 

When a Court receives a plaint, petition or 
any other pljiidings and files it as properly 
stampad, its act a nounts to decision that the 
proper Court-fee has been paid. If accordi g to 
the practice prevailing in the Courts the chief 
Mi listorial Officer files a plaint, or a i)etition, or 
other pi.a iing, as bjing properly stamped or that 
proper Court-fee has bee i paid, his act is an act 
of the Court within the meaning of S. 12 1): 

7 Cal. 348, Appr. [P 99 C Ij 

(c) Civil P. C., S. 7 f4) Ic'—Sutt for refund of 
2 >ureJui^e money—Purcha er alleging frattd and 
Indueemen —Snlt in In effect for canceLlallon of 
the sale deed. 

Where a purchaser sues for u refund of pur- 
ohas3 money on the ground that ho was indne^ 
to purchase the property by fraud, the main 
relief claimed is reall}* the setting aside of 
convej'a.ice and the claim for mooey is only 
ancillary to it. To such cases S. 7 (4) 'c' has no 
application. [P 99 C 2]) 

W. V. ' Rangasivami Aiyangar-^-iof 
Appellant. 

Anantha Krishna' Aiyay — fo** 
Government. 



I^AKSHMI AmMAI.. In 
Deyadoss, J. The appellant piir- 

cha^ some property for Rs. 2,300 under 
a sale deed executed by the defendant 
and paid him Rs. 1,000 in cash and exe¬ 
cuted m favour of the defendant and his 
minor sons a mortgage deed for the 
balance of consideration for the sale She 
brought a suit in the City Civil Court 
against the defendant alleging that the 
defendant had played a fraud on her bv 
yippressing important facts and praying 
for a declaration that the sale deed and 
the mortgage deed were invalid and for 
the return of the Rs. 1.000 paid bv her 

damages. The City 
Civil Judge dismissed the plaintiff’s suit 
and the phuntiff preferred this apiieal 
to tlie High Court. She paid the Court- 
fee on Rs. 1,300 being tlie amount claimed 
by her from the defendant. The Taxiiv* 
Officer of this Court held that the Court" 
fee paid was insuflicient and that the' 
Court-fee on Rs. 2.300 sliould he paid 
on the ground that the substantial relief 

asked for by the plaintiff was the cancel¬ 
lation of the sale deed. The apiiellant 
paid the additional Court-fee. Tlie Tax¬ 
ing Officer further demanded the differ¬ 
ence between the Court-fee paid hv her 
in the City Civil Court and tlie Court-fee 
payable by her according to his view. 
Ihe aTipellant s vakil objected to pavim- 

this difference and hence the reference ti> 
this Court. 

This heiiij; a matter of considerable 
impor^nce we gave notice to the Govern¬ 
ment Pleader to apiiear on belialf of the 

Governinent. Tl e first contention raised 
lanP^- ^^"g'ls'vaim Aiyangar, the appel- 
Iw the "" decision 

^le Court-fees Act as to the j,roper 
Court-fee payable on tho plaint and that 

bvthe 'decision 

b> the lower Court the appellate Court 

lias power under S. 1:3, Cl. -2, to require 
a party to pay the additional CourVfee 

To he’the" “-id- 

The cent '^®® Idaint. 

the Co. received and filed by 

of the Co '7 i^’’® Pr-iding officer 

amount*^ 7 decision as to the 

amount of the proper Court-fee payable 

there. the Court unde; 

In order to he certain as to the 

Piactice jirevailing in the City Civil 

oiirt we called for a rejiort from the City 

Civil Judge. The learned Judge reports 

1926 M/13 & 14 
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... V’®. . P':-'l«l Ministerial Offiom- 

tadai himself, iiorsoiiallv receives all 
plaints and affixes tho ,l:,le ^ta.n,, 
them as soon as they are received. He 
then goes through the ,,laints and scriiti- 
mzes them carefully to ascertain whether 

whe.l "'h ®f" P';-‘'''d‘‘<l in (ime and 

It IS only 111 cases where (he IhiiKi’iiai 
Ministerial Officer feels any doubt and 

theV!] 7i®r®f ‘»ders In 

ti e Judge that the Judge applies himself 

to the question and gives his j.ersnnal 
decision. Thi.sisthe uniform iurse;,l 
inocoeding that has been adopted duriiv 
my time and 1 understand during tl.; 
tune of my predeces-sors as well. ’’ 

So tar as we are aware this is (he 

PKhi7'’‘ mofussil Courts; 

1 Units and petitions are recoivod hv the 

Chief Ministerial Officer who tiles them if 

lie IS syished that they are properly 

stamped. If he finds that (hev are not 

of't'lm ni ^ <l>e attention 

tl e UH ®""®®''"®‘’ fact and 

the dehciency IS made up. If (here is 

a difference of opinion between the Chief 

Ministerial Officer and tho j,leader con- 

ceined, the matter is j.laccd before the 

J.Rlge or tl.e ).residmg officer of the Court 

iCio decides what tho jiroiior Court-fee is 

•IS to’iTe "" the ojiiiosite side 

a-, to the correctness of the valuation, or 

.1 . ^ ^®?’ raised as regards 

that, and the Court decides what the 
pioiier valuation is and what Court-fee 
should ho paid Tlie construction con¬ 
tended for h> Mr. Kangaswami Aiyaiigar 
IS not supported by the wording of S. 7". 
^‘. 7 ” tliese terms ; 

“ Every question relating to valu¬ 
ation for the purpose of determining tho 

amount of any fee chargeable under thi^ 

chapter on a plaint or memorandum 

of appeal shall he decided Ijy the Court in 

winch such plaint or memorandum, as the 

case may be, is filed,and such decision shall 

be final as hetw^een the jiarties to the 
suit. 

“ 1 ^?, Plj^ced reliance upon the worths 
shall he decided by the Court.” This 
does not mean that an issue shall be raised 
and decided by the Court. Ail that it 

means IS that the Court, either the pre¬ 
siding officer or the iVIinisterial Officer who 
js charged wi ll that duty, has to deter¬ 
mine what the Court-fee is. Where tlie 
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Chief Ministerial Officer’s decision is 
deimirred to, the Judge or tlie presiding 
officer decides in open Court, after hearing 
tlie party concerned O'- his pleader, what 
the proi)er Court fee is. It cannot be said 
that when the Ministerial Officer, whose 
duty it is to check the pleadings filed in 
Court and w'hose duty it is to see whether 
proper Court-fee is paid or not, decides 
Iwhat the proper fee is. his decision is not 
a decision of tlie Court. Mr. Rangaswaini 
Aiyangar places reliance upon the decision 
in Kala Chand Sen v. Anuiid Krinlo Bose 
(1). in support of his contention. In that 
case the plaintitT paid a certain Court-fee 
on his plaint. Tlie suit was decreed in 
favour of the plaintiff. Tlie defendant 
ai)pealed and xiaid the same Court-fee on 
his memorandum of apjieal as was paid 
by the j)laintifT on his plaint. When the 
appeal came on for hearing, the appellant 
raised the objection that the iiroper 
Court'fee was not paid on the plaint and 
therefore the jdaint ought to have been 
rejected. The Subordinate Judge took 
the extiMordinary course of I'equiring both 
the appellant and the respondent to pay 
deficient stamp duty, and on the failui*e 
of both to do so, he ordered both the 
plaintiff’s suit and the appeal to be dis¬ 
missed. The plaintiff preferred a special 
appeal to the High Court. The 
Court set aside the order of the Sub¬ 
ordinate Judge as it practically amounted 
to allowing the appeal inasmuch as he dis¬ 
missed the plaintiff’s suit. In the course 
of the judgment the learned Judges 

observe : 

“It seems to us, therefore,that the bub- 
ordinate Judge ouhgt not to have allowed 
to be raised on this occasion a question 
which neither had been raised in the first 
Court where, if necessary, the amount of 
additional stamp might have been at once 
paid nor in the grounds of appeal.” 

The question raised here was not 
specifically raised there. Considering the 
course that the case took, the learned 
Judges thought that the defendant 
was in a way estopped from raising 
the question of Court-fee. inasmuch 
as he himself paid the same Court-fee 
on his appeal as was paid by 
the plaintiff on his plaint, and the order 
' of the Subordinate Judge practically 
amounted to allowing the appeal which he 
could not have done when he found that 
the proper Cour t fee was not paid for the 

11) [18743 22 W. R. 433. 


appeal. In Shajan Bibi v. Earsin De^van 
(:i) the question before us was not specifi¬ 
cally raised. There the question was 
whether the suit was properly valued 
under the Suits Valuation Act and the 
High Court held that any objection as to 
valuation should have been raised in the 
Court of first instance as required by S.ll 
of Act VII of 1887 (Suits Valuation Act). 
In that case the lower appellate Court 
raised the question suo motu when it was 
not taken either in the Court of first 
instance or in the memorandum of appeal. 
The lower appellate Court held that the 
suit ^vas not properly valued and directed 
the plaint to be returned to the Court oi 
first instance as insufficiently stamped. 
The valuation of the appeal was the same 
as that in the first Court. The learned 
Judges observe at page 47 : 

“Witliout, therefore, expressing any 
opinion on the merits of the case, we hold 
that the learned Judge was not, in law, 
entitled to raise the objection and h) 
decree the api>eal on that ground.” 

These two cases have no application to 
the jiresent case. In the iiresent case the 
question is whether the Court of appeal, 
when admitting an appeal, is entitled to 
demand under the provisions of S. 12, Cl. 
2, proper Court-fee payable in this Court 
as well as in the Court below by reason of 
the Judges in the Court below not having 
given a decision as to the proper amount 
of the Court-fee. 

Our attention is drawn by the learned 
Government Pleader to the case in Shama 
Soondary v. Hiirro Soondary (3). In that 
case the District Judge on appeal held 
that before he could go into the merits of 
the case, he must, under S. 12 of Act VII 
of 1870, require the plaintiff to pay any 
such additional amount as would make up 
the fee payable on the suit. The High 
Court upheld the decision of the District 
Judge. There the learned Judg^ 
declined to follow the ruling in 
Kala Chand Sen v. Anund Kristo 
Bose (l), holding that the expres¬ 
sion of opinion relating to S. 12 of the 
Court fees Act was an obiter dictum, and 
could not be regarded as an authoritative 
declaration of law. They observe at page 
301 : 

“ No plaint can be accepted and regis¬ 
tered until these preliminary ques¬ 
tions of valuation and sufficie ncy of 

(2; [1912] 16 I. C. 46. 

(3) [1881] 7 Cal. 348=8 O. Ii. R. 628. 
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* tamp have been detorminocl by tlio Court, 
and, therefore, it seems to us tliat it would 
be straining tlie language of S. 1to say 
that the qviostion relating to valuation 
therein mentioned has only reference a 
question raised as a distinct issue, and 
decided by the Court of first instance in 
the pi'esence of, and as between, tiie 
parties to the suit.” 

It follows that where the Court accepts 
the plaint as properly vahied, it must bo 
taken that the Court hos given its deci¬ 
sion that the ])ropor Court-fee has been 
paid. So long as the Court acts uixm the 
footing that the proper Court-fee has been 
paid, its act amounts to a decision under 
S. 1:^, Cl. 1 of the Court-fees Act. If tlio 
Court is not satisfied that the proi)Or 
Court-fee has been paid, it certainly would 
have insisted ujion the ))roper Court-fee 
being paid. \Vhere it receives plaint, 
petition, or other ])leading, as ]n*operly 
stamped, its act must be taken tt> fulfil the 
requirements of S. 1^, Cl. 1. This view 
is supported by the observations of Carn- 
dutT, J., in Surciidranath v. Sitanatk Das 
(4). The learned Judge observes at ])age 
94.4 ; 

“ It is true that there is on tiie record 
of this case no express decision that the 
fee of Rs. 7 8 0 was suflicient ; but it 
seems to me chat such a decision is 
implied by the action of the Court in 
receiving the aiqjlication on a stamj) of 
Rs. 7 8-0 and passing any order upon the 
prayer contained in it.” 

We hold that when a Court receives a 
plaint, petition, or any other pleading and 
files it as properly stamped, its act 
amounts to a decision that the proper 
Court-fee has been paid. If according to 
the practice prevailing in the Courts tlie 
Chief Ministerial officer tiles a plaint, or a 
petition, or other pleading, as being pro¬ 
perly 8tam])ed or that proi^er Court-fee 
has been pbid, his act is an act of the 
Court within the moaning of S. 12, Cl. ]. 

The next contention is that in this case 
the proper Court fee has been paid. Mr. 
Rangaswami Aiyangar contends that the 
plaintiff asked for the return of Rs. 1,000 
inasmuch as she was led into accepting 
the sale deed owing to the fraudulent 
conduct of the defendant, and the contract 
of sale being invalid, she is entitled to 
the return of the money paid by her. 
This contention overlogks the plain fact 
that the plaintiff could not get back 
tl9i33 ai I. C. 943. ' 


the MU)!i(>y ])aid 1»> lior without setting 
aside tlio sale. The transaction is not 
merely a contiact hut a conveyance. 
The jilaintilV lias acquired tithi to the 
property under llio conveyance executeii 
in her favoin-. 'The return of the consi' 
deration for tlie convoiyance to the venden 
could only be after setting aside tlu? 
conveyance. So long as the plaintiff ha-^ 
the title to the jiroperly in lier she cannot 
reasonably ask for the return of (he 
pui'chase money jiaid. She ctin claim 
damages for broach of guarantee, or breach 
of covenant of title, hut that is not the 
prayer in the^jilaint. Tlio plaintiff prays 
that the sale deed and the mortgage deed, 
dated 22nd October 1921, miglit he decla¬ 
red invalid and not binding on her, Tiii-; 
jirayer can only be granted on her valuing 
the suit as if for the cancellation of the 
sale deed and by ])aying the iirojier Court- 
fee. If the transaction were a mere 
contract and not a conveyance, the plain¬ 
tiff would he entitled to get hack tlie 
amount paid Jiy lier on the ground that 
she entered into tho contract owing to tlie 
fraud of the defendant. But, where the 
property has actually passed from oiu^ 
party to the other, the vendee cannot 
claim the amount paid by him witliout 
setting aside the sale. It is urged that 
under S. 7, Cl. 4 (c) the jilainitff is entitled 
to value the relief sought at Rs. l,o()0, as 
that is the amount she claims. Tlio main 
relief claimed is really tlie setting aside of 
the conveyance and the claim for money 
is only ancillary to it. To such cases S. 7 
Cl. 4 (c) has no aiiplication. 

The Court-fees Act ! as been amendetl 
by Act V of i922 (Madras Act) and the 
following claiise has been enacted : 

“In a suit for cancellation of a decree for 
money or other property having a money 
value, or other document securing money 
or other property having such value ; 

according to the value of the subject- 
matter of the suit, and such value shall be 
deemed to be : 

if the whole decree or other document 
is sought to be cancelled, the amount or 
the value of the jiroperty for which the 
decree was passed or the other document 
executed.” 

Here the plaintiff’ claims relief in res¬ 
pect of what was conveyed under the 
document. This new clause applies to 
the present case and 1 hold that the 
decision of the Taxing Officer of this 
Court is con*ect. 
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We are indebted to Mr. Auantakrishna 
Aiyar, the learned Government Pleader, 
for the valuable assistance he gave us in 
this matter. 

Wallace, J.—I agree 
The scheme of S. 12 of the Court-fees 
Act is to see that the revenue is not 
defrauded, that the i)roi3er fee payable to 
Government as the “ price ” of the trial 
of the suit has been paid. It is diflicult 
to see how a decision on that point can 
rest upon the option of parties, or to say 
that the Act deliberately restrains 
Courts from interfering on behalf of the 
revenue unless the parties themselves, 
whose interests are in the main opposed 
to any increase in the Court-fee paid move 
in the matter. It is obvious that the 
section is intended to permit the Taxing 
Otticer of a Court to raise the question suo 
motu, whether the parties have raised it 

or not. The Privy Council has clearly 
laid down in Backaiipa Suhha Eao v. 
ShifJappa Vnilcatrao (5) thq,t “The Court- 
fees Act was passed not to arm a litigant 
with a weapon of technicality against his 
opponent hut to secure revenue for the 
benefit of the State. This is evident from 
the character of the Act and is brought 
out by S. 12 wliich makes the decision of 
the Krst Court as to value final as be¬ 
tween the i)avties and enables a Court of 
n]>peal to correct any error as to this only 
where the first Court decided to tlie 

detriment of the revenue.” 

The wording of the section otters no 

difticultv since, in any case, the trying 
Court must decide the question of Court- 
fee implicitly or explicitly, before it can 
proceed to try the suit. If the Court is 
not^atistted that the plaint is properly 
stamped it must dismiss the suit unless 
the proper stamp-fee is paid see O. 7, K. 
11(c). If the (piestion is not explicitly 
raised and the Court proceeds with the 
trial the Court lias implicitly decided that 
the stamp is sutticient. If the iiarties or 
tho Taxing Otticer specifically raise the 
point then the Court gives an explicit 
decision I hereon. In either case there is 
a decision of tlie Court ; but while, when 
the l-artios have raised the imint, the ex- 
i.ress decision of the Court will he final 
between them, the section permits the 
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appellate Court suo motu to raise th^ 
point in the interests of the revenue. This 
is the view laid down in Skavia Soondat f/ 
V. Hurro Soonclarij (3) with which I res¬ 
pectfully agree : and the same view under¬ 
lies the decisions in Narain Shujh v, 6'/ui- 
tarbhuj Singh (6) and Sarendranatk v. 
Sitanath (4) (the Calcutta High Court), and 
the decision of the Madras High Court in 
Tekana Kavnndan v. Alagiri Kavandan 
(7), and it is not opposed to tliat of the 
Full Bench in Amjid Alt v. Miihamvicul 
Israil(S). The case rei)orted in Shajan 
Bihi V. Earfiin DeAvan(2) raised and decid¬ 
ed a question of jurisdiction only. 

As to the second point it is clear that 
the mere declaration that the sale deed is 
not binding on the jilaintilT will not enable 
the Court to decree the return of Rupees 
1,000. The plaintiff is not entitled to have 
the sale deed remain in being and the 
return of the Rs. 1,000 also. If the defen¬ 
dant is to pay her the Rs. 1,000, the 
defendant must also be put in status (pio 
ante the sale, that is, the sale must he 
cancelled. The sale is a bilateral 
contract, and one party cannot be rid of it 
merely by a declaration that it is not bin¬ 
ding on her. She mu^t release the other 
jiarty also and jilace him in status quo- 
ante. Hence the petitioner’s suit is mis¬ 
conceived. Slie can have the declaration 
without the return of the money or she 
can have tlie money if the decree also 
cancels tlie sale deed. Her cliief concern is 
the return of tlie money, and that she can¬ 
not liave unless and until tlie sale is can¬ 
celled. Her suit is therefore one in effect 
for the cancellation of a sale deed and the 
new Cl. 1 of the Court fees Act applies 

By the Court. —Time for paying tV.e 
deticient Court-fee will be one week after 
the rc-opening of this Court. 

Efference nnstrerrd, 


(61 [1898] 20 All. 362-^ (1898) A.W.N. 72. 

(7) [1'"14]25I. G. 506. 

(8) [1897] 20 All. 11-^(1897) A:W.*N. 157 (F. B.>» 
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Devadoss, j. 

K. N. Krishnaswa7ni Uhatjavathtu 
Dflfoiuiant No. 1—Appellant. 

V. 

N, -4. Thirumalai luer and others — 
Defendants—Res]K)ndents. 

Second Ai>peil No. 773 of 1923, Deci' 
ded ort 21st October 1924. against the 
decree of the First Addl. Sub-J., Madura, 
in Api^eal Suit No. 6 of 1922. 

(rt) Transfei‘ of Propertu Act, S. 75— Mort.- 
patjc^Prior and puis^ic inortgatjee—Pnisfic iuort- 
gatjce not joined in the i-iiit on j^rior mortgage can 
■jfTOcecd againd propertg, or the surplus sale pro¬ 
ceeds at hiS option. 

Where a yrior mortgagee mates the puisne 
mortgagee a piirty and brings tlie prowrty to s;ile 
the puisne mortgagee can only proceecl against the 
proceeds in Court after s;>tisfying the claim of 
the prior mortgagee. In other words, his right 
of suit against the mortgagor is taken awa>‘ by 
his being made a p;irty to the suit of a prior mort¬ 
gagee. But the jyile winnot affect the title of a 
mortgagee who has not bee»i made a pjtrty to the 
suit. He C4in, therefore, either proceed against 
the mortgaged property in the hands of purchastjr 
by bringing it to sitle or proceed against the sivle- 
procceds. in - Court after sivtisfying the claims of 
the prior mortgivgees ; l41 Cal. 654 (i\C.) ; 21 Cal. 

70 and 30 Cal. 599. foil.'] His right is only subject 
to that of the prior encumbrancer, but ho has a 
l>rior claim over any simple money creditor aud 
the mortgagor. A simple money creditor who 
attaches the money in Court attaches it as the 
proi>erty of the mortgagor and the mortgagor 
certiiinly is i\ot entitled to the money in Court in 
preference to the mortgagee whose debt he* is li.ablc 
to discharge. Although 0.34.R. 1.requires all mort¬ 
gagees to be brought on record that would not take 
away the right of a puisne mortgagee not so joined 
as party to claim any amount in Court on the 
ground that he has an interest in the mortgaged 
property. [1>. 102. C. 1 <0 2, P. 104, C. 2] 

(6) Prmtice—'Precedents should be applied u ith 
reference to facts. 

When decisions are sought to be applied to new 
facts it must be seen in what connexion, and 
with reference to what facts the decisions or 
rulings were given. fP. 104, C. 1} 

.S'. V aradacKariar and K. S. Jaga 
Ita7na Iyer — for Api>ellant. 

K. F. Kris}hnasira7ng Iger —for Res- 
XX5ndenfcs. 

Judgment. —Defendants Nos. 1 to 3 
mortgaged their property on 24th Ajjril 
1912, by* two deeds in favour of Defendants 
Nos. 5 and b and Defendant No. 7, First 
■defendant executed a third mortgage in 
favour of the plaintiff on 5th September 
191B. Defendants Nos. o and 6 brought 
O. S. ^o. 3 of 1908, impleading the 7th 
defendant- second mortgagee and obtained 
a mortgage decree. The third mortgagee, 


tlie j)laintitV, was not a party lo Lhal suit. 
The i>roporty was sttld in October 1911* 
and was jaircliascd by (lie 4th dciendant 
for Ks. 20,000. The Isl and 2nd imn l - 
gagees Defendants Nos. o and 6 and 7 were 
])aid tlie amount due on the mortgages. 
Figlith defendant who liad olitained a 
money’decree against Defendants No.s. 1 
to 3 attached the surplus amount in Court 
and was paid by a checpie for Rs. l,o8 ). 
The plaintitV attempted to jnevent I he 
8tli defendant fn)in casliing tlie clu ipu’. 
but bis attempts were of no avail. I’ho 
money now in Court is about Rs. 1,000. 
The plaintiff has bi’ought this suit on his 
mortgage and prays that the amount due 
to him on liis mortgage may he paid out 
of tlie sum in Court and that the 8th do" 
fendant be directed to pay hack into Court 
the sum drawn by him an<l that in the 
alternative the mortgaged property he 
sold for satisfying his debt and also jirays 
for a personal decree against Defendants 
Nos. 1 to 3. The District 'Munsif gave a 
mortgage decree in favour of the plaintiff 
and held that the plaintiff was entitletl 
to tlie surplus in Court realiiced in execu¬ 
tion of the decree obtained by Defendants 
Nos. 5 and 6 and that tlie 8tli defendant 
must refund the amount drawn by him. 
Against this decree 8th defendant' aj)- 
liealed. On ai>peal the Subordinate 
Judge held that the plaintiff' could only 
liroceed against the labiierty mortgaged 
to him and purchased by the 4th defen¬ 
dant and tlie proceeds of the sale lield in 
execution of the decree in favour ot th^^ 
Defendants Nos. 5 and 0 were not suhjec 
to the mortgage right of the plaintiff and 
the amount remaining after meeting the 
claims of the 1st and 2nd mortgagees, De¬ 
fendants Nos. o, 6 and 7, was the property 
of the mortgagor and as such could not 
he proceeded against by the plaintiff. 
With regard to the amount in Court be 
held that it would be available to the 
plaintiff in case lieMs unable to realize his 
debt bv the sale of the liypotheca. 
Fourth ‘defendant has preferred this 
appeal. 

The contention of Mr. Yaradachari is 
that the-sale proceeds in Court reiuesent 
the mortgaged property and the plaintiff 
is entitled to procetd against the money in 
Court after the claims of the prior mort¬ 
gagees have been satisfied. The sur])lus 
proceeds of the sale are sufficient to meet 
the claim of the plaintiff'. It is urged that 
inasmuch as the plaintiff was not a party 
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to the suit of tiu? prior mortgagees, his 
right to jn'oceed agaiust the property is 
uoafifected and t)ie proceeds in Court have 
been realized by the sale of the mortgaged 
proi>erty and the lien of mortgage right 
against the property attaches itself to the 
money in Court. It is also urged that the 
plaintiff has an option either to proceed 
against the mortgaged property by bring¬ 
ing it to sale or to proceed against the 
surplus sale'proceeds in Court if the pro¬ 
ceeds are sufficient to satisfy liis claim. 
On the other hand, Mr.K.V.Krishnaswaiui 
Iyer contends that the remedy of the 
puisne mortgagee who was not a party to 
the stiit of tlie prior mortgagee is only 
against the mortgageil i)roperty. He could 
either redeem the prior mortgagees? or ask 
for the sale of the inoperty and bring the 
])roperty to sale : but he cannot claim to 
be paid out of the surplus sale-proceeds in 
Court as they are the property of the 
mortgagor. He further contends that the 
sale was subject to the encuinbi'ance of the 
plaintiff and wliat was sold represented 
the interest of the prior mortgagees as 
well as that of the puisne mortgagee to¬ 
gether with the equity of redeini)tioii and 
that the puisne mortgagee should only look 
to tlie ])urcliaser for payment of his mort¬ 
gage debt and lias no claim against the 
surplus in Court as his mortgage has been 
included in the sale in Court auction. 

What are the rights of the puisne mort" 
gagee who was not a party to the suit and 
the execution proceedings under the prior 
mortgage ? If tlie prior mortgagee makes 
the puisne mortgagee a party and brings 
the ju'operty to sale, it is well settled tliat 
the puisne mortgagee could only proceed 
against the proceeds in Court after satis¬ 
fying the claim of the prior mortgagee. 
In other words, Iiis right of suit against 
the mortgagor is taken away by his being 
made a party to the suit of a prior mort¬ 
gagee. Where a puisne mortgagee is not 
made a party to the suit of the prior 
mortgagee, does the puisne mortgagee lose 
any of his rights which he had as a mort¬ 
gagee ? When proiierty is sold under a 
mortgage decree, what is sold is the in¬ 
terest of the mortgagor at the date of the 
mortgage on which the suit is brought. 
If the subsequent mortgagees are made 
parties to the suit, the sale in execution, 
of the decree would convoy the interest 
of the mortgagor as it was at the dateof 
the suit. In other w ords, what is sold 
tind®J* such a decree is the property of the 


mortgagor and the q^^^^ceeds of the sale 
have to be applied in discharge of all 
the encumbrances and the mortgagees 
have to be paid in the order of priority. 
But the sale cannot affect the title of a 
mortgagee who has not been made a party 
to the suit. 

Section 7-3 of the Transfer of Px'Opcrty 
Act says that every second or other.subse¬ 
quent mortgagee has, so far as regards re¬ 
ed inption, foreclosure,and sale of the mort¬ 
gaged j)roperty,the same rights against the 
mortgagor as against such prior mort¬ 
gagee or mortgagees and the same rights 
against the subsequent mortgagees as he 
has against his mortgagor. A puisne 
mortgagee has the right to redeem the 
jirior mortgage or mortgages and has the 
right to bring the property of the mort¬ 
gagor to sale and sucli a sale will be sub¬ 
ject to the rigfit of the prior mortgagee or 
mortgagees. A prior mortgagee cannot 
redeem the puisne mortgagee* without his 
consent but if he acquires the equity of 
redemption, he will be entitled to redeem 
the puisne mortgagee. The plaintiff was 
not a jiarty to O. S. No. 3 of 1918 and 
the sale in execution of the decree in that 
suit cannot take away the rights of the 
plaintiff as mortgagee. The contention 
of the appellant is that the plaintiff hius 
an option either to proceed against the 
mortgaged property by bringing it to sale 
or to proceed against the sale proceeds in 
Court after satisfying the claims of the 
]>rior mortgagees. The objection of the 
8th defendant (respondent) is that the 
security for the debt cannot attach itself 
to the sale-proceeds in Court merely by 
the volition of the plaintiff ; that the 
plaintiff’s remedy is against the mortgaged 
property ; and that when that mortgaged 
liroperty was sold, it was sold subject to 
the plaintiff’s encumbrance and he could 
not by making an election proceed against 
the money in Court realized by sale in 
which his own mortgage was includetl. 

The contention that when property is 
sold in execution of a mortgage decree, it 
is sold subject to all the mortgages on it,, 
is based upon two stray observations in 
Chinnii Pillai v. Vefikatasamy Chettiar 
(l). Mr. Justice Coutts-Trotter (as be 
then was) laid down two principles as 
governing the cases. The first is that 
what passes to a mortgagee is a right to. 

(1) [1916] 40 Mad. 77 = 30 M. L. J. 347 =■ 
19 M.UT. 2J7=(1916) 1 M.W.N 246. 
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sell the mortgagor’s interest as it stood at 
the date of the mortgage subject only to 
this, that in his suit he must make all 
subsequent mortgigees parties if lie wishes 
the sale to bo free of their encumbrances. 
The other principle is that of any number 
of mortgagees, the later can always re¬ 
deem the earlier, but cannot bo compelled 
to do so and the earlier cannot redeem 
the later except by consent. Mr, Justice 
Srinivasa Iyengar in the course of his 
judgment observed : “To the suit of the 
second mortgagee the plaintiffs wei*e not 
made parties. The second defendant’s 
position is, therefore, that of an assignee 
of the first two mortgages and of the 
equity of redemption subject to the 
charge of the plaintiffs.” At page 89 he 
further observed : “The second mortgagee 
is entitled to, and must bring a fresh suit 
against the purchaser in the firsb sale to 
sell th3 property to the satisfaction of the 
second mortgage-debt subject to which the 
first purchaser took.” Mr, K. V. Krishna¬ 
swami Iyer contends that these observa¬ 
tions make it quite clear that the sale in 
execution of a mortgage-decree is subject 
to the mortgage in favour of a puisne 
mortgagee and, therefore, the puisne mort¬ 
gagee can only proceed against the pro- 
jjerty in the hands of the auction-pur¬ 
chaser and cannot proceed against the 
sale-proceeds in Court if a surplus remains 
after satisfying the claims of the prior 
mortgagee and that if it was possible to 
hold that the puisne mortgagee could x^ro- 
ceCd against the surplus assets in Court, 
the learned Judges would liave said so. 1 
do not think this is the correct way of 
interpreting the decision. The question 
whether the puisne mortgagee could pro¬ 
ceed against the assets in Court was not 
raised before them. Nor were they called 
upon to consider whether the puisne mort¬ 
gagee had any other right than that of 
proceeding against the mortgaged i)ro- 
perby. The question in that case was 
whether a puisne mortgagee could bring 
the proi>erty to sale after it was sold in 
execution of a decree obtained by a prior 
mortgigee. Mr. Justice Srinivasa Iyengar 
sots out the rights and liabilities of the 
mortgagees at the end of his judgment and 
the 7th principle he lays down is as fol¬ 
lows : “ If the first mortgagee sues first 

without making the second mortgagee a 
party, the second mortgagee is not affected 
and can bring his own action for sale mak¬ 
ing the mortgagor a party, if there bad 


been no sale in tlio first mortgageo’s suit 
or if there bad boon a sale, making th«‘ 
I)urchasor a. party in his caj)acity of the 
xiltimato owner of tlio e(]uity of redemp¬ 
tion.” Koliance is aKo jilaced upon Muhi 
Veotil Serth i v. Jcl, lUhn fi Nair ('j). In 
that case a. Full l^encii of tliis Court hold 
that the second mortgagee was enl itlotl 
to the same rights as the first mort¬ 
gagee with reference to his s(Ha»rit\ 
having regard to the naliire of his 
mortgage. After an exhausitve review of a. 
number of decisions, certain pro])osi t ions 
were considered as established, “(l) A 
second mortgagee is entitled to the sani' 
rights as the fii*st mortgagee with lader 
once to his security, having X'egard to th 
nature of the mortgage. (:2) The lair- 
chase of the equity of redemption after 
the first mortgage and tlio second mort¬ 
gage both stand on the same footing with 
resiiect to their resi)cctiv(*. riglits against 
the first mortgagee wlien they have not 
been imiileaded in the suit instituted !)>• 
him on his mortgage. (3) 'Ihose riglits 
are unaffected by the suit of the first 
mortgagee to which they arc not made 
parties and the decree passed tlierein and 
the sale made in pursuance thereof. (4) 
Tlie imi'chaser in such suit, whether it is 
a first mortgagee or a stranger, does not 
acquire the rights of the mortgagor as at 
the date of the first mortgage but only 
tliose that subsist in him at the date of 
the suit.” Tills decision does nob supiiort 
the contention that the only remedy of 
the puisne mortgagee is against the mort¬ 
gaged proiierty. The words used by Mr 
Justice Srinivasa Iyengar in Ch ijinic Pi Hal 
V. Venkatasamu Chetliar (1) subject, to 
the charge of the plaintiffs at iiage 80 can 
only mean subject to such rights as the 
puisne mortgagee has. It does not mean 
that the jiroxierty is sold subject to the 
charge in favour of the imisne encum¬ 
brancer. The expression is not tanta¬ 
mount to saying that the jmrehaser has 
undertaken to pay the subsequent encum¬ 
brancer but moans that the imrehaser 
buys the proiierty subject to the rights 
which a i>uisne encumbrancer has in 
regard to that iiroperty. In applying case 
law to the case before us, care should be 
taken not to take one or two sentences of 
a judgment, apart from their setting and 
give to them a meaning which the Judge 
who delivered that judgment did not in- 

(2) [1911] 21 M. L. J. 213=(1911) 1 M. W. N, 
165—9 M. h. T. 431. 
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tend ti) convey or did not think it would 
be capable of conveying. It should also 
he borne in mind when the decisions are 
souglit to he applied to new facts, to see 
in what connexion and with reference to 
iwliat facts the decisions or rulings were 
given. The contention of Mr. Krishna- 
swainy Iyer is that these two decisions 
support his contention by tlieir silence as 
to the right of the puisne mortgagee to 
proceed against wliat is realized in execu* 
tion of a decree obtained on a i)rior mort¬ 
gage. I do not think tliat tlie Judges who 
decided them had tliat 2 )oinL argued before 
them nor do I tlunk they intended to lay 
down the broad proj)osition tliat the 
jmisne mortgagee’s riglit is only to i)ro- 
ceed against tlie property in the hands of 
the liurcliaser. 

The facts in Barhanideo Prasad v. 
Ttirachaiid (3) are tliese : Certain iiir 
jiiovahle ju’operty was mortgaged in May 
1887 to tlie appellants in that case. The 
same proi)erty was mortgaged in Sej^teni- 
her 1887 to the resj^ondents. Again in 
July 1889 the laoperty was mortgaged to 
tlie ai)pellants. The upi)ellants brought 
ii suit in 1890 imi>leading the respondents 
and obtained a decree in execution of 
winch the property was sold. After satis¬ 
fying the decree the sale proceeds were 
deix)sited in Court. The aj)pellants ob¬ 
tained a decree on their mortgage of 1889 
without iinjdeading the resijondents as 
parties and in execution of that decree, 
without notice to the respondents they 
drew out of Court the suridus proceeds of 
the former sale. The respondents brought 
a suit in 1900 and claimed the money in 
Court. The question was whether that 
still was within time. Their Lordships 
of the Privy Council held that Art. 132 
of the Limitation Act applied and that 
“ Tlic surplus sale-proceeds in execution 
of tlie previous mortgage-decree represen¬ 
ted tlie security which the plaintiffs had 
under their mortgage of the 19th Septem¬ 
ber 1887, and did not cease to represent 
that security owing to the fact that Bam 
Berhaindeo Prasad and Kain Sumran Pra¬ 
sad had wrongfully and in fraxid of the 
plaintiffs drawn them out of the Court in 
whicli they had been deposited. They 
also held that they were not against the 
view that there was a charge in favour of 
the plaintiff’s in the hands o f the api>el- 

(3) C1914J 41 Cal. 654=41 I. A. 45=1‘2 A. lTJ. 

82=19 C. Ii. J. 132=18 C. W. N. 346—15 

M. L. T. C2=16 Bom. L. R. 89=20 M. L. J. 

243=(1914) M. W. N. 38 (P.C.). 


lants. Though the 'respondents were 
parties to the suit of the first mortgage, 
they did not take the trouble to api)ear, 
Notwithstanding that, their Lordships of 
the Privy Council held that the sale-pro¬ 
ceeds in Court rejn’eseuted the security 
which they liad and therefore, tliey were 
entitled to proceed against t))e surplus 
money in Court. This decision was on 
apiieal from the decision in Berhamdro 
Prasad v. Tarachand (4) wlierein two 
Judges of tlie Calcutta Higli Court differ¬ 
ed as to the right of the puisne 
mortgagee to proceed against the 

assets realized in execution of a decree in 
a iirior mortgagee’s suit, and Sale, J., 
agreed with Henderson, J., in holding 
that when property is sold under a decree 
obtained by the first mortgagee the 
jmisne encumbrancer has a right to follow 
the surplus sale proceeds after the decree- 
liolder*s claim has been satisfied. These 
two cases lay down that tlie rights of 
the subsequent mortgagee who is not a 
party to the mortgage-decree under whicli 
the jiroperty is brouglit to sale is entitled 
to be jiaid out of the surplus sale pro¬ 
ceeds, if any, remaining, after the decree- 
holder is paid. In Gobind Tml Roy v. 
Ramjnnam Misscr (5), Lord Macnaghten 
in delivering the judgment of their Lord- 
ships observed in dealing witli the con¬ 
tention of the counsel for the appellant 
that the puisne mortgagee should only 
look to the jiroceeds realized by the sale 
under a decree obtained by a prior in¬ 
cumbrancer : “ That, however, in their 

Lordships’ ojiinion is not the necessary 
consequence of a sale under a decree 
obtained by a jirior mortgagee against 
the mortgagor in a suit to which the 
puisne encumbrancers are not parties.” 
It follows from this that tlio remedy of 
the puisne mortgagee against the property 
is not taken away by a sale. 

It is well settled now that the puisne 
encumbrancer who is not a party to a 
mortgage decree under which the sale* is 
held can bring the jiroperty again to 
sale ; and from the ruling in Gohind Lai 
Roy V. Ramjanam Misser (5), it is also 
clear that the right of such mortgagee 
can aloO be enforced against the sale-pro¬ 
ceeds in Court. After the consideration 
of a number of cases on the point, the 
Full Bench of the Calcutta High Court 

_ _ _ I 

(4) [1906] 33 Cal. 92=9 C. W. N. 989. 

(5) C1894J 21 Cal. 70=20 I. A. 165=6 Sar. 356 

(P. C.). 
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held in Dehendra Narain lioij v. Ram- 


-ratan Banerjec (6), that a puisne niort- 
was entitled to sell the property 
secured by his mortgage where the pro* 
])erty has been sold in execution of a 
decree obtained by the lirst mortgagee in 
a suit to which the i)uisne mortgagee was 
not a party, 

\r\ Padmannhk Bomhshenvi v. Khomn 
Komar Naik (7), the facts were these : P 
held a mortgage on a certain land belonging 
to the 1st defendant. The mortgage was 
not registered. 3/ obtained a registered 
mortgage on the same property from the 
1st defendant. 3/ obtained a decree upon 
this mortgage and aj>plied for sale. F 
intt?rvened but Ins claim was rejected on 
the ground tliat his mortgage was an 
unregistered Uiortgage. The land was 
sold by auction to the 4tli defendant and 
the proceeds of the sale were ap])lied 
partly in satisfaction of M's claim and a 
further sum of Rs. 164 was i)aid to one 
S who had obtained a money-decree 
against the mortgagor Defendant No. 1, 
The balance of Rs. 103 was paid into 
Court and subsequently returned to No. 1. 
F sued for payment of his mortgage-debt 
out of the proceeds of sale or from defend¬ 
ants, The lower Court heltl that the 
plaintiff could not be called upon to re* 
fund the money which had been paid to 
him out of the proceeds and the plaintift 
hml a cause of action only against the 
mortgagor and not merely for the balance 
of Rs. 103-8-11 hut for the whole claim. 
The High Court held that F was in the 
lM>sition of a puisne mortgagee and as 
second mortgagee he had a right over the 
balance in Court. Sargent, C. J., in deli¬ 
vering judgment of the Court observed : 

Although i)laintiff’s earlier mortgage 
was postjKjned to that of Defendant No, '2 
by reason of its non-registration, the 
plaintiff still had the same rights over 
the balance as if be had been the second 
mortgagee in point of date. 

The proceeds which are paid into Court 
after satisfying the first encumbrance 
become payable first to the other encum¬ 
brancers (if any) and then to the mort¬ 
gagee, and so it is virtually provided 
by S. 97 of the-Transfer of Property Act 
which directs that * the residue is to be 
paid to the person pi’oving himself to be 
interested in the property sold.’ The 
learned Chief Justice relied upon the deci¬ 


sion of the Privy Council in Raja Kishoi- 
datt Ram w Raja Miuntaz Ali Khan (8) 
to the effect that when tho sale is etTect(*d 
under a power of sale in the mortgage- 
deed, the mortgagee exercising such ]K)wer 
is a trustee so far as tlio surplus proceeds 
are concerned aiul held that the Court, 
was not in a better position than lu . 
When the mortgagee exercises his power 
of sale, he sells it free of encxim- 
brances and the purchaser gets it. 
free of all subsequent encu mhnuK t s 
But when a Court sells the 
])erty under a decree to which the subse- 
(juent mortgagee is not a party, jt does not 
sell it free of the subseciuent encum¬ 
brances. But that does not alter tiu‘. 
ininciple of the decision. The attaching 
creditor in that case could not keep his 
hold on the money when the mortgagee 
came along, because the mortgagee had a 
prior claim by reason of his mortgage 
right. The mortgage riglit against the 
property is available against llie proceeds 
into which it was converted. His right is 
only subject to that of the j)rior encum¬ 
brancer, hut he has a prior claim over na\ 
simple money,creditor and the mortgagor. 
A simi)le money creditor who attaches tlie 
money in Court attaches it as the ))roperty 
of the mortgagor and tlie mortgagor cer¬ 
tainly is not entitled to the money in 
Court in preference to the mortgageo 
whose debt lie is liable to discharge. 

The facts in Karan Sinij v. Ishtiaq 
/7?<6a/« (9) are ; A mortgaged the same^ 
proiierty first to B and then by the. 
separate mortgage deeds to B and C 
both sued on the mortgages, each party 
without impleading the other, and 
obtained decrees. B's decree was executed 
first. The mortgaged i>roj)erty was sold 
and was purchased by A. B's mortgage was 
paid uj) and considerable surplus money 
remained which was deposited in Court, 
C’ then endeavoured to execute his decree, 
against the sur]>lus sale procee<ls. He 
failed and the money was ultimately 
withdrawn by the mortgagor. C next 
Iiroceeded with tlie execution of his decree 
against the jiroperty in the hands of K, 
the auction-purchaser, and K in order to 
retain possession paid up the amount of 
his decree. He then sued the repre¬ 
sentative of A to recover and the amount 


(8) [1880] 5 Cal. 198--6 I. A. 145=5 C. L, R. 
213=4 Sar. 17 (P. C.), 

(9) [19211 43 AH. 268=19 A. K J. IG. 


(tt) [19C3] 80 Cal. 699=7 C. W. N. 766 (P. B.). 
(7) [1894] 18 Bom. 684. 
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was paid. A Bench of the Allahabad High 
Court held that K was entitled to a 
decree. The learned Judges observed at 
page 269 : “In our opinion upon the sale 
of the property the security held by 
Mahabhat Bahadur and others was trans¬ 
ferred to the surplus sale proceeds which 
represented the mortgaged property. And 
tiiey go on to say: “It cannot be said 
that the plaintiff purchased the property 
subject to the subsequent mortgage held 
by Mahabbat Bahadur and others. The 
sale was in execution of a decree obtained 
upon the prior mortgage held by 
Khurshed-un nissa and others. The only 
defect in the jdaintift's title was that it 
was still open to the second mortgagees 
wiio had not been made parties to the first 
mortgagee’s suit, to redeem the prior 
mortgage, hut it cannot be said that the 
plaintiff did not acquire the property 
itself, but only such rights as remained in 
the mortgagors and subject to the sub¬ 
sequent mortgages." This case is an 
authority for the position that the mort¬ 
gagee’s rigVit to proceed against the sur¬ 
plus proceeds in Court is unfettered if he 
was not a party to the decree in execution 
of which the sale was effected. jSo doubt 
in that case it was found that the surplus 
l>roceeds were sufficient to meet the claims 
of the subsequent mortgagee, but that was 
not the ground upon which the learned 
Judges held that the mortgage right 
attached to the proceeds in Court, 

It is urged by Mr. Krishnaswami Iyer 
that the Bombay and Calcutta decisions 
should be read in the light of the previous 
decisions of tho.se Courts. His contention 
is that it was considered at one time that 
the first mortgagee alone could bring the 
property to sale and not any subsequent 
mortgagee and sucli sale was clear of all 
encumbrances and they naturally took the 
view that then the property was sold in 
execution of a decree obtained by a prior 
mortgagee, the puisne mortgagees could 
only look to the sale proceeds to satisfy 
their decrees. I am unable to accept this 
contention. Whatever might have been 
the view before, the law is settled as to 
the right of the puisne mortgagee to pro¬ 
ceed against the mortgaged property sold 
in execution of a mortgage decree obtained 
without his being a party to it, and it 
cannot be said that the learned Judges 
■ overlooked such a well-established prin* 
ciple and laid down the ruling that the 
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subsequent mortgagee could only look to; 
the sale proceeds realized in execution of 
the decree of a prior mortgagee for the 
satisfaction of his claim. 

When the mortgaged property is sold 
and is converted into money, the right of 
the puisne mortgagee is not thereby lost. 
1 am assuming in this connexion that he 
was not a party either to the suit or to 
the execution proceedings in which the 
assets were realized. The i)roperty was 
his primary security and when that 'is 
converted into money, his security is nob 
tliereby lost, but is transferred from the 
property to the sale-proceeds, and his 
right is only subject to that of a prior- 
mortgagee or mortgagees. The objection 
to the puisne mortgagee proceeding' 
against such assets is that the assets 
represented only the value of the equity 
of redemption remaining at the date of 
the sale and, tlierefore, the puisne mort¬ 
gagee cannot proceed against the 2 >roceeds 
in Court. This argument overlooks the 
fact that the equity of redemption, what¬ 
ever be its value, is liable either in the 
hands of the mortgagor or of a purchaser 
from him to satisfy the claim of the mort¬ 
gagee. Suppose two items of property are 
mortgaged to two i)ersons: first to A and 
then to B and if A brings a suit on his 
mortgage without impleading B and brings 
one of the items to sale and some surplus 
remains after satisfying ..4*5 decree, can'it 
be said that B cannot proceed both agaihst 
the other item nob sold in execution of 
decree as well as the proceeds in Court ? 
Take another instance: if a village or a 
lax'ge estate is mortgaged first to A and 
then to B, if A brings a suit and obtains Jl 
decree on his mortgage without implead* 
ing B and asks for a sale of tlie proi)ert>\ 
the Court would sell such i>ortion of ifc'a.s 
would be sufficient to meet A's claim. 
And if after a portion of the property is 
sold and A is satisfied and surplus 
remains, can it be said that B cannot pro¬ 
ceed against the rest of the property as 
well as the surplus money in Court ? His 
right is not in any way affected by tlie 
state in which he finds the property after 
the prior mortgagee’s claim is satisfied. 
He could certainly proceed against the 
rest of the property covered by his mort¬ 
gage as well as against the money in 
Court. The contention of Mr. Krishha- 
swami Iyer is that he cannot have a 
right to both the proi>erty as well as 
against the surplus money in. Courkin 
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this CISC. But I do not. think tlioro is 
any objection in principle to the plaintiff 
proceeding both against tiie mortgaged 
property in the hands of the tth defen¬ 
dant as well as against the surplus funds 
in Court. Reliance is placed up>)n tl)e 
observation of Mr. Ghose in his well- 
known book of Mortgages, page 292, oth 
Edition, for the contention that the pro- 
l)erty must be lost to the subsequent 
encumbrancer so as to enable him to i)ro- 
ceed against the surplus sale proceeds : 
‘*It is hardly necessary to iK)int out that 
if the mortgaged proj^erty is converted 
into money under circumstances which 
would prevent the mortgagee from follow¬ 
ing such property, security would attach 
to the money unless the conversion is 
attributable to the default of the mort¬ 
gagee.” Section 73 gives the right to a 
mortgagee to proceed against the surplus 
sale proceeds of a sale held on account of 
default of payment of revenue, provided 
the default was not occasioned by the 
mortgagee. This section ai)plies only to 
sales for arrears of revenue and does not 
restrict in the case of sales under mort¬ 
gage decrees the right of the mortgagee to 
lIio i>roceeds in Court, and cannot be 
interpreted as laying down the principle 
that it is only when the jn'operty cannot 
he pursued by the mortgagee tliat he 
can proceed against tlie money in 

Court. Reference is also made to a i)as- 
sage in Gour’s Book on the Law of 
Transfer in British India, S. 1683. Refer¬ 
ring to S. 73 of the Transfer of Property 
Act, he says the section is inaccurately 
worded, but it is evidently intended to 
provide only for cases in which the sale is 
made free from all encumbrances. In any 
other view, the mortgagee would have 
both the surplus as well as the right to 
follow the land in the hands • of the pur¬ 
chaser and this confers on the mortgagee 
an additional security mei'ely because the 
mortgaged property is brought to sale. It 
is difficult to see how it can be said that 
the mortgagee gets additional security 
when the property mortgaged to him is 
sold and the proceeds are held in Court. 
The proi)erty mortgaged to him was liable 
for his debt and if the property is sold and 
the sale-proceeds are held in Court it 
cannot he said that he gets 
additional security for his debt. 
Supposing in this case the plaintiff 
brings tire property to sale and in 
consequence of the fall in price or the 


state of tlio money iiiarUt t tho inorlga^tul 
pi’Oj>oity goes to tho prior encunihranccr.s 
or tho ])rico otlt-rod is just sutliciont (o 
cover tho claim of tho prior morlgago.cis, 
can it ho said that lu' is (o ho witlioiit an> 
remedy ? Tho surpUis sale procoods in 
Court cannot bocomo tlu^ ))ro]>orty ol ilio 
mortgagor till all tho morlgagc's art' jjaiti 
off. Tho salo procct'ds in Court cannot hi; 
said to represent tho equity of laaduu pt i(»n 
for the wliole of tho properl\ is si<:urit,> ; 
the so-called equity of redem])tion i.-^ not 
merely the right of tlio mortgagor to 
redeem the pi'Operty, but it also repi-e.-onts 
the difference between the value ol 
the property and the amount duo on tho 
mortgage, and tlie difference in valium 
cannot be absolved from tl^e liability for 
the mortgage amount. That being so, it is 
difficult to see how tlic salo proceeils in 
Court in this case can Ikj said to 1 k^ 
additional security foi- the d{ bt <•*! Hk' 
plaintiff, Wlieu tho i>rop(‘ii y was sold 
the 4th defendant imrchased it, ju'ohahl^ 
at its market value. But his title U> tlm 
property is liable to be defeated when the 
plaintiff brings a suit to enforce his 
remedy under the mortgage. The (luestion 
is not what tho purchaser pays for the 
l)roi)erty. Whether lie jiays full value or 
not he only buys the interest of the mort¬ 
gagor and the property which he hu>s is 
security for the debt of the ])uisne mort¬ 
gagee who was not a party to the decree 
under which he purchased. WJiatever 
may be the number of mortgages created 
on the property, the mortgagor can only 
have the surplus after meeting the claims 
of all his mortgagees. Supposing a mort¬ 
gagor mortgages the property to throe 
difl'erent persons, and supposing tlie fir&t 
mortgagee brings the jaoperty to sale and 
the jiroiicrty is sold for a very largo sum, 
and after satisfying the claim of the first 
mortgagee the surplus money is drawn out 
by the mortgagor, and supposing the 
second mortgagee who was not a party to 
the prior suit brings the inoi>erty to salo 
without impleading the third mortgagee 
and sells the property and is not able to 
realize his debt in the second sale after 
meeting the claim of the first mortgagee, 
what is to become of the third mortgagee? , 
Is the third mortgagee to go without any 
remedy for the simple reason that the 
mortgagor has wiehdrawn the money from 
Court which was subject to the mortgage 
rights of the second and third mortgagees? 
To hold that the mortgagor is entitled to 
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the surplus money in Court in such a case 

would be J^oin^^ ajjainst the law of mort- 

^*a.t»es under which the property as well as 

cash into wliicli tlie property is converted 

is securitv for the debt due on the 

% 

inort^aj^es. In this case, therefore, there 
is no siich thing as additional security by 
the mere fact that the property was sold 
and the sale proceeds are more than 
sulticient to meet the claims of tlie prior 
mortgagees. Tliere is no warrant in law 
for holding that in such a case as this that 
the sale pioceeds are additional security. 
After a careful consideration of the cases 
(juoted at tlie Bar, I could not find any 
thing in equity or in law which militates 
against the right of the puisne mortgagee 
in a case like this to proceed both against 
the ])i*opevty in the hands of the purchaser 
as well as against the sale-proceeds in 
Court. It is not necessary in this case 
for tlie plaintiff to proceed against the 
projierty, as the surplus proceeds in Court 
were more than sufficient to satisfy the 
claims of the plaintiff under the mortgage. 
The Hth defendant who withdrew the 
money from Court must 
the amount was subject -to 
rights of the plaintiff, and 
<lant who obtained only 
against the mortgagor could not claim 
any jireference over the plaintiff. 

It is contendetl for the respondent that 
O. .'U, H. 13. can only apply to cases where 
all the mortgagees are parties. Under 
the Civil P. C.. O. 34. R. 1, all persons 
having an interest on the mortgage secu¬ 
rity or in the right of redemption should 
he joined as parties. Mr. Krislmaswami 
contention is that O. 34, R, 13, 
could only ajiiily to cases where a subse- 
(|uent encumbrancer is party to the suit 
and to the decree in execution of which 
the sale jiroceeds have been realized, and 
that when a puisne mortgagee is not a 
party to the suit R. 13 cannot apply. Mo 
doubt O. 3.4, R. 1. requires all mortgagees 
be bi’ought on record, but that would 
not take away tlie right of puisne mort¬ 
gagee to claim any amount in Court on 
Ithe ground that he has an interest in the 
niortgaged property For the last clause 
ijfR. 13(1) says: The residue (if any) 
shall be paid to the iierson proving 
himself to he interested in the proiierty 
sold,” It does not say that such person 
sl^Uld be a party to the suit. All it says 
is that after meeting the legitimate 
•d^niaiids mentioned in Cis. 1 to 4 the 


pay it back as 
the mortgage 
the Hth defen- 
monev decree 


balance shall be dealt with in a certain 
way and the last clause does not restrict 
it to persons who are parties to the suit 
in which the assets are realized. 

Mr. Krishnas^vami Iyer next contended 
that in this case the projierty was sold 
subject to the mortgage. Exhibit II, the 
sale certificate, does not support this con¬ 
tention. Though the hypothecation in 
favour of the 2 >laintiff is mentioned there¬ 
in it is distinctly stated that that 
hypothecation is subsequent to that of the 
plaintiffs in that suit and does not affect 
them. It is difficult to see how this can 
he construed into a sale subject to the 
encumbrance in favour of the plaintiff. 
What was sold under the decree in O. S. 
No. 3 of 1918 was the right of the mort¬ 
gagor as it stood at the date of the second 
mortgage. This is clear from all the 
authorities and it is unnecessary to go 
over the ground again. Exhibit II cannot 
he construed into meaning tliab tlie sjiUi 
was subject to the encumbrance in favour 
of tlie plaintiff. 

Another iioint was urged on behalf of 
the resiiondent, tliat the ^^resent apjieal is 
not by the iilaintift' hut by the juirchaser 
and, therefore, incompetent. It is urge 1 
tliat tlie iHirchaser who is the 4th defen¬ 
dant has no riglit to come in and ask that 
the money in Court be jiaid to the jilain- 
tiff. Inasmuch as the plaintiff is also a 
jiarty to the ajipeal this Court has power 
to pass a proper decree in a case like this. 
It is unnecessary that the 4th defendant 
siiould fii’sfc pay up the amount due to the 
jilaintift’ on his mortgage and then proceed 
against the 8th defendant and Defendants 
Nos. 1 to 3 as was done in Karan 
V. Ishtiaq Husahi (9). This will only 
multiply proceedings in Court. The Court 
has jiower in order to avoid further litiga¬ 
tion, to give a decree in favour of the 

I>laintift'. 

The last contention is tliat the 8th 
defendant could not be comiielled to pay 
into Court the amount drawn by him as 
there was neither a charge nor a trust in 
favour of the plaintiff, I have already 
held that the plaintiff had a mortgage 
right over the money in Court. The 8th 
defendant is bound to pay back the money 
into Court which was subject to the 
mortgage right of the iilaintiff. 

In the result I set aside the decree of 
the Subordinate Judge and restore that of 
the District Munsif. The 8th defendant 
will pay the costs of the 4th defendant, in 
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this Court as well as in the lower appeh 
late Court. The other parties will hear 
their own costs. 

Decree set aside. 
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Phillips and Khishnan, JJ. 

Pachaif/appa Chetti —Defendant—A]>- 
j>ellant. 

V. 

Sivakami Aminal —Plaintiff—Respon¬ 
dent. 

Appeal No. 192 of 192*2, Decided on 
'20th January 19*2“), aj?ainst the decree of 
t)\e Sub.-J., Vellore, in Original Suit No. 
41 of 1921. 

"fC Trusts Act, S. 5 —When property is money 
prit-notes and binuis, transfer of ■ 2 >osse:ssi(ni Is su¬ 
fficient to create a trust. 

Where the property is money and promissory 
notes and bonds \io registered iustrmnent of trans¬ 
fer is necess;\ry. The mere transfer of possession 
coupled with the intention of the parties that such 
delivery of possession should vest the property in 
the trustee is sulficient t create a trust, I. Ji. 

19_>2 Mad. 57 Did. [P. IXC. C. 1] 

.4. Krishytasiitoami Aiya )—for Api)el- 
lant. 

T. .V, Krish^iasioami Ait/m —for Res- 
]iondent, 

Phillips, J. —The iilaintiff in this 
case is tlie daughter of one Ponnainhala 
Chctt\ , who with hishrotlier, Periyainbala 
Chetti, formed an undivided family. They 
carried on monoylending dealings and 
entrusted those dealings to their hrother- 
in-law, Sadayapi)a Chetty, the father of 
the present defendant. Sadayajjpa Chetty 
continued those dealings for some time 
and maintained accounts for the moneys 
in his hands. In 1906 tlie brothers, Pon- 
namhala Chetty and Periyamhala Chetty, 
effected a partition and the latter removed 
his share of the property from the liands 
of Sadayappa Chetty who. however, conti¬ 
nued to deal with the property of Ponnam- 
bala Chetty until the latter’s death in 
Februaiw 1912, and even after that date 
remained in possession of all his pro])erty. 
The plaintiff now alleges that Sadayai)pa 
Chetty held all these properties in trust 
for her and has brought this suit against 
his son, the defendant, for an account. 
These facts are not disputed, but it is con 
tended that the plaintiff’s suit for an 
account is barred by limitation. The Sub¬ 
ordinate Judge has, however, found tl)at 
S. 10 of the Limitation Act is apx>licable 
to this case, and has given a decree. In 


appeal wo aro only concerned witli the 
(juestion of limitation, it being oontomlcd 
for the appellant that S. 10 is not appli¬ 
cable because the property of Pommmh il.i 
Chetty bad not become vested for a'i\ 
specific purpose either in Sadayappa 
C etty or in the defendant. I’be mam 
l>oint relied on in aiipeal is that the pro¬ 
perty never became vested in Sjulayappa 
Chetty for any siiecitic imi )K>se ; and it is 
contended that as tlie proiievty consisted 
of promissory notes, bonds and inoi iga^;o 
deeds, the provisions of S. 5 of the Trusts 
Act were not complied witli, and no valid 
trust has been created. It is in evidence 
that shortly before liis death Ponnamliala 
Chetty directed Sadayappa Chettv to 
hold his property for the benefit of lus 
wife ant’ daughter : ind there seems to be 
no reason to disbelieve the oral evidence 
on this point : for many witnesses speaU 
to the fact and the discrejiancit's in iheir 
evidence aro merely on matlei-s of det iil 
whicli is due to the fact tliat the wit¬ 
nesses are deposing U) events which look 
l>lace nine years ago It is also r.llegoij 
that when Sadayapj)a Chetty died in 
December 1912, he informed the plaintilV 
and her mother that his son would con¬ 
tinue to liold the property on their iieiiali. 
The arguments in ajipeal have been con¬ 
fined to the entrustiuent alleged to liavo 
been made hv l\)nnand)ala Clietfv short Iv 
before Ids deatli, and it is contended tiiat, 
as some of tlie i)roperty consisted of mort¬ 
gages winch were immovable i)ro])ert;>, 
no vali<l transfei' was efVccttd as there 
was no registered instrument of Iransler, 
and conse<iuently, the jiroiierty di<l not 
vest in S.idaya]>i)a Chetty, and a fortiori 
did not vest in him for ain specific pur- 
])o.se. 7'his argument, however, ignores 
tlie pleadings in tlie suit. The iilaintitV 
alleged that tlie jiroiierties vested in 
Sadaya-lijia Clietty, and after him in Ids 
son, tlie defendant, anil were held in trust 
for her. The defendant admitting that 
the projierties vested in him contendeil 
that the projierties vested in him alxolir 
tely and that the jilaintiff had no interest 
therein. This contention of tlie defemlant 
has been found against and this finding 
is not disputed in appeal. It was there¬ 
fore the case of both parties that the piai- 
perties actually vested in the defendant. 
Consequently no evidence was let in as 
to the manner in which such vesting was 
effected, and consequently it hardly liec 
with the defendant now to plead that the 
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plaintitY has not proved an effective trans¬ 
fer of the properties. 

Apart from this the whole of the ap- 
l^eUant's argument has been confined to 
the period dating from Ponnambala 
Chotty’s death ; but it is in evidence and 
is not disputed now that the property 
entrusted to Sadayappa Chetty was en¬ 
trusted to him many yeors before Pon- 
namhala Chetty died, the alleged trust 
being at the time one for the benefit of 
Ponnambala Chetty himself. The hulk 
of the property originally entrusted was 
presumably money and possibly promis¬ 
sory notes and bonds : there is no evidence 
at all that at that time any mortgages 
c'xisted. The transfer of the money and 
bonds, therefore, could be effected by de¬ 
livery ; and if it was the intention of the 
parties that Sa<layappa Chetty should 
hold the property as a separate fund to 
be accounted for by him to Ponnambala 
Chetty undoubtedly an express trust 
would be created. There being no im- 
I movable property, so far as it appears 
from the record, no registered instrument 
lof transfer would be necessai*y : 
land the property would vest in 
Sadayappa Chetty by the mere 
transfer of possession coupled with the 
intention of the parties that such delivery 
of possession should vest the property in 
Sadayappa Chetty. The subsequent 
direction by Ponnambala Chetty that the 
property should be held for the benefit of 
his wife and daughter was merely an 
alteration for the ijurpose of the trust ; 
in both cases the property would have 
been held for a specific purpose. In this 
view of the case, undoubtedly an express 
trust within the meaning of S. 10 of the 
Limitation Act was created and conse¬ 
quently, the plaintiff’s present suit 
cannot be barred by limitation. 


I do not, therefore, think itis necessary 
to ascertain in this suit whether the 
mortgage deeds had become vested in 
Sadayappa Chetty inasmuch as there is 
nothing to show that, when the entrust- 
ment was made, any immovable proper¬ 
ties. such as mortgages, were transferred. 
Their existence now can be explained by 

the fact that Sadayappa Chetty, 
with the moneys of Ponnambalam Ohettj, 
converted some of those moneys into 
mortgages ; and. if the money vested in 
him the proceeds thereof would similarly 
vest. Even if it were necessary to prove 
vesting, it is possible that the view taken 


by the late Chief Justice in Eistappa 
Chetty V. Lakshmi Ammal (l) that the 
word ‘vesting* means merely properly 
having control of the property would bo 
sufficient to dispose of the case, but, as 1 
am of the opinion that the parties did 
not go to trial on this question of vesting, 
the defendant having admitted that the 
property vested in him, it is unnecessary, 
to further discuss this question : and I 
need not refer lo the various authorities, 
Englisli and Indian, which have been 
referred to in the course of the argument, 
an argument which was largely beside the 
point with reference to the pleadings in 
the case. 

Tile appeal, therefore, fails and is 
dismissed with costs. 

Krishnan, J.—The defendant, the 
appellant in this appeal, is the husband 
of the idaintiff. The plaintiff sues him 
for an account and for payment over of 
the moneys which slie alleges her father 
Ponnambala Chetty entrusted to his 
brother-in law Sadayappa Chetty, defen¬ 
dant’s father, which on his death passed 
into the hands of the defendant, defen¬ 
dant denied the entrustment and pleaded 
that pro notes and mortgage bonds, in his 
name, were his own property and raised 
several legal pleas, and further contended 
that the suit was barred by limitation. 
In answer to the last plea plaintiff 
contended that her case fell within S. 10 
of the Limitation Act and no limitation 
applied to it. The Subordinate Judge, 
overruling the defendant s pleas, passed a 
decree in plaintiff’s favour and the 
defendant has appealed to us. The only 
point raised in the appeal is the one of' 
limitation, the learned vakil for the 
appellant expressly stating that he gave 
up all other points. The question we 
have to decide is thus confined to whether 
S. 10 applies on the facts of this case. It 
is clear from the evidence that Ponnam¬ 
bala Chetty and his brother, who were 
carrying on money lending business in 
Thiruvannamalai, but living in a small 
village near by, being apprehensive of the 
safety of their property, purchased a 
house in Thiruvannamalai, and gave it to 
their brother-in law Sadayappa Chetty to 
live in, free of rent, and transferred their 
funds to him and got him to transaefi 
their business on their behalf in his own 

(1) AJJB. 1923 Mad. 67a 
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aarae keeping separate accounts for lliu 
same. He was to render accounts and 
hand over the moneys and protits wlu-n 
demanded. Ponnambala’s brother suhse- 
<iueatly divided off from him and, 
obtained from Sadayappa liis half share 
in those moneys and in the iiouso. Hut 
Sadayappa continued to act for Ponnam- 
bala till the latter’s death in 1912. 
There is a body of evidence, which there 
is no reason to discredit, that just before 
his death, exv\y in 1912, Ponnambala 
instructed Sadayappa to continue the 
business as before and hold the mone> s 
for the beneht of his wife and daughter 
the plaintiff ; Sadayappa agreed to it and 
acted accordingly. Sadayappa also <Ued 
at the end of the year 1912 and it is in 
evidence that just before his death ho 
told his son, the defendant to continue the 
arrangement and pay the ladies the 
moneys of plaintiff’s father when wanted. 
Plaintiff’s mother brought a suit against 
her son in-law, the defendant, and got a 
decree for the transfer to her of a number 
of pro notes and bonds standing in the 
defendant’s name, but found to have been 
taken with her husband’s moneys. Plain¬ 
tiff has brought this suit after her 
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mother’s death for an account of all the 
moneys belonging to her father which the 
defendant collected and had not 
hitherto accounted for, and for payment 

over. 

On these facts the plaintiff contends 
that Sadayappa was an express trustee in 
whom moneys were vested by her father 
for the specific purpose of carrying on his 
money lending business, imi^roving 
the estate and handing over the capital 
and profits to him on demand, a pur¬ 
pose which was afterwards changed 
by her father into a similar one in favour 
of herself and her mother ; she, there¬ 
fore, pleads S. 10 applies. The 
defendant pleads that there is no proof 
that any funds of the plaintiff s father 
vested in his father and even if so vested 
he says they were not vested for any 
specific purpose and S- 10 could not apply. 
According to him his father was only an 
agent of the plaintiff’s father and as such 
an agency came to an end with his death 
in 1912 and the suit is barred by limita¬ 
tion. 

Although the evidence on the point is 
somewhat mcagro as to what actually took 
place when Sadyappa was installed in the 
newly purchased house in Thiruvanna- 


mahvi tliorc is (nuhinoo to show that too 
funds of the plaiutiff’s father’s moiu y 
lemiing business wore trliorcaftor kepf> h> 
Sadayapi>a aiul were lent out by tiiiu on 
bonds ant! mortj^agos taUon oitiior in 
own name or in tlu' nanu^ of his son, tlu* 
defentlant. K\. KKK tlio aecount jiro- 
duced. and t!io otiu-r doouiu>’nts rt'forrod 
to by the Suhordinato.l mlgii in lus judgmeni, 
prove tliis. It is true that se.mr l)t)nd-. 
were taken in Ponnarnhila's nanit' and 
I’onnainbala at times sent cluts to h>a'la\- 
appa for loans to he given to borrowers. 
But tliese circumstances tio not interlere 
with tlio inference tliat S uiayapiia wa^ 
made a trustee and was not a mere agtait. 

If he was only an agent lie would lun, 
have taken bonds in his own and in lie. 
son's name for moneys got. from Poninini- 
hala. The near relationsiiip of the 
parties, tlie fact that Sadaya}>pa dealt 
with Ponnambala s moneys as it they 
were his own an ' took lioiuls in his and 
Ills son’s name for such moneys when lout, 
the fact that ho kept a separate account 
for these funds, the evidence as to wliat 
took place at Ponnamhala’s and Saday- 
appa's deaths, all point to the fact that 
Sadayappa was not a mere agent hut was 
in reality a trustee. There is no force in 
the argument that tlio properties were 
never properly vested in the defendants 
father by Ponnambala. In fact, the de¬ 
fendant’s case in the lower Court was 
not merely that the properties were 
vested in his father and after his death in 
him but that they were actually his own 
properties. The plea now taken that the 
jiroperties were not vested in the fathei 
is not consistent with that position. The 
funds were all apparently in the shape of 
moneys which had only to be handed over 
to the defendant's father with the inteiy 
tion of passing the property to him to vest 
them in him. If there were any pro-notes 
or bonds in Ponnamabala’s name at the 
time which required endorsement or as¬ 
signment in writing to transfer, they were 
evidently subsequently realised and con¬ 
verted into moneys and taken by baday- 
appa as no such notes or bonds exist now. 
Such taking with Ponnambala’s consent 
w’ould vest these funds in Sadayappa. The 
contention that a registered instrument 
was required to create a trust with refer¬ 
ence to immovable property like a mort¬ 
gage interest is of no avail here as it is 
not shown that at the time the funds 
were vested in Sadayappa any portion of 
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them consiste<l of mortgage securities. 
The mortgige bonds that now exist were 
taken in defendant’s name by bis father 
for moneys lent out by him which were 
already vested in him though they were 
originally part of Ponnambila’s estate. I 
have no doubt that Ponnambala’s money, 
were legally vested in Sadxyappa in 
trust. The evidence also shows that the 
specific purpose of the trust was to cirry 
on money-lending with those moneys and 
to increase the estate b/ addition of pro¬ 
fits bv wav of interest and hand over 
^ 

when called on to Ponnambala. It was 
clearly open to Ponnambala, the funds 
being already vested in Saday.vppi, to 
niter thf' inirpose of the trust by merely 
dir-'cting lii^i to liold them for the bene¬ 
fit of his wife and child as he did just 
li'^fore liis death. It seems to me that all 
the conditions necessiry for the applica¬ 
tion of S. 10 of the Limit ition Act exist 
in this case and the Subordinate Judge 
was right in overruling the plea of limita¬ 
tion, as under S 10 tlie defendant, as tlie 
legal re])resent‘itive of tlie trustee, is 
otiually birred from pleading the statute. 

As this c ise turns on the facts ])roved 
here which clearly bring it within the 
section it is not ncc ssary to refer to any 
authorities on the exact meaning of the 
section. Tlie case cited in Kriahn'i Patt^ir 
v. rjakshmi (2) to wliich I was a pirty is 
cleiirly distinguishable as that was a case 
of a constructive trust. The cise in 
niiurahhai v. Dai Hurmani (3) is more 
in point. 

I agree that the appeal fails and sliould 
he dismissed with costs. 

A))pc(tl riisniisae'J. 

i'2) A. I. K. 102'2 Miul. 57 
• I'i) [1008J 32 Hjui. 394 — 10 Bdui. Ij. R. 540. 


1926 - 

^ Tni^t—Trustee %•< al%o liable for uncharged 
debts for trust even after he leaves office. 

When a trustee incurs debt for the trust but 
without charging the trust property, it should be 
assumed that the creditor lent monev on the 
personal credit of the tru.stee. The proper decroi> 
in cases of this sort is a decree for payment by 
the trustee psrsonally and out of the temple 
funds although the trustee may have ceased to 
hold office • 43 Ma'1. 705 and A. /. Jt. 1922 Mnd^ 

402. Ref. [P. 112. C. 2] 

3/. S. Venkitnrama Aitjai —for Pofci* 
tioner. 

Judgment. —Plaintiff sued defendant 

for Rs. 95 for fireworks supplied to 

defendant as trustee of a temple. Tlie 

District Munsif found the claim to l>o 

true, but nonsuited jilaintiff on the 

ground that the defendant was no longer 

trustee and the temple was iia!)le. 

Plaintiff seeks to liave the decioo 

x*eversed. Defendant mav liave his lo- 

medy against the trust but it cannot ixi 

said that he is absolved from all liabilibv 

% 

to pliintifT by the mei*e fact that ho has 
ceased to be trustee. 

“ Such a trustee ins g,>t liis personal 
credit to pledge and tlie presumption 
should bo tlmt, when he incurred a dohl 
without charging the trust properties, 
the creditor lent tlie monev on sucli 
personal credit. 

The princijile would ajiiily to an 
ordinary trustee who not a sanyasi. 
LaksJnniH'Jnifh irtha Sn'tf7iiiar v. Dn.ijhn- 
nnidi'a llao {]_). In Stnularesnu ChHtniy 
V. VisHHuiada Pandara (2). it is shown 
that the iiroper decree in c ises of this s{»rt 
is a decree for jiayment by the defendnnt 
IKirsonally and out of the teinjile funds. 

The defendant does not ajipeir to 
oppose this petition. 

I reverse the decree of the lower Court 
and order that a decree issue as prayed 
for against the defendant with costs. 


Narayanasami V. Gopalakrishxa (Jackson, J.) 


ic A I R. 1926 Madras 112 

Jackson, J. 

Naraunnas'inii Pillai —Plaintiff—Peti¬ 
tioner. 


V. 

Gapalakrishiia Naidic — Defendant — 
Resjiondent. 

Civil Revision Petition No. 715 of 1923 
Decided on 13th August 1925, against the 
decree of the Dist. Munsif, Negapatani, 
D/- l9th March 1923, in Small Cause Suit 
Nfo. 107 of 1922. 


Dccren i-everscd. 


(1) [1920] 43 Ma i. 705 =.39 M. L. J. 174=(1920> 

M. \V. N. .508=28 M. L. T. 269=12 L. \V. 
1 

(2) A. I. R. 1922 :Ma4. 402. 
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AXIL 1986 Madras 113. 


Vbnkatasubba Rao and Madhavan 

Nair. jj. 


Bava C. Vaithilinga Mudaliar —let 
Defeodant-Appellaat 


V. 

Chidambaram Pillai —Plaintiff-Respon¬ 
dent. 


Appeal No. 71 o( 1925, decided on lObh 
March, 1925. against the order of the Sub- 
Judge, Tiruvalur, in E.A, No. 52 of 1925. 

(a) Execution — Deerte binding — Judgment’ 
debtor cannot ineist on attachment of particular 
tfem of assets. 

Where the deeree oontaioed olear words thal the 
plainfcifi was to recover the amoQot from the 
inoome and assets of the UUurai haitalai, 

Held% that the defeodant oaoDot urge ip the eze* 
outing Ooart that a particular item of icoome or 
assets should be ezoluded. (43 Mad. 676, F.B., Be/.) 
[P. 113, Col. il.] 

(b) BeUgious endowment —Mohini allatoance ie 
an income of kattalai. 

Mohini allowance is a part of the income of the 
hattalai, (17 Mad. 199, Be/.) [P. 104, Ool. 1.] 


K. Bhashyam Aiyangar and S. Pancha- 
pagesa Sasiri —for Appellant. 

C. A. Seshagiri Sasiri for K. S. Jaya~ 
rama Aiyar —for Respondent. 

Judgment:—The Brat defendant-appel¬ 
lant obieotd bo execution on two grounds: 
firstt that the Mohini allowance which is 
sought to be attaobed is an endowment 
for a special purpose, and therefore it can¬ 
not be made available to a creditor who 
has obtained a decree against the Ulturai 
hattalai in general terms ; secondly that the 
allowance does not constitute either the 
assets or the inoome of tbe Ulturai kattalai. 
The first objection assumes that tbe 
mohini allowance is a part of the assets of 
the Ulturai kattalai ; but the argument is 
that tbe kattalai provides for various 
objects, and that the mohtni allowance is 
earmarked for a certain specific purpose. 
GUanting but nob deciding that this is so, 
it has nob been shown that tbe debt in 
respect of which tbe decree was passed was 
not incurred for a purpose which would be a 
legitimate charge on the mohini allowance. 
On tbe other hand, from the judgment it 
would appear that tbe debt was incurred 
^lor carrying out the objects of the kattalai 
■ and performing all kinds of duties in con¬ 
nection with them, and there is no trace 

1936 M/16 & 16 


anywhere that the amount borrowed was 
expended in connootioD with any particular 
object. Next tbe debt was incurred by 
tbe Receiver who fully repreBented tbe 
kattalai and the Ist and 2Dd defendants 
being tbe trustees of the kattalai equally 
represented it in tbe suit in which the de¬ 
cree in question was passed. The decree 
contained olear words that the plaintiff 
was to recover tbe amount from the Income 
and asse/s of the UUurai kattalai. The 
executing Court cannot go behind tbe de¬ 
cree and it will not be open to tbe defendant 
to say that a particular item of inoome or 
assets should be excluded. [See Zamindar 
of Ettiyapuramy. Chidambaram Chetty{l)]t 
Sir John Wallis who delivered the judg¬ 
ment of the Full Bench thus observes;— 

" This is the view taken in Bari Qovind v. 
Naraeingrao Konherrao (3) and Ealipada Sarkar 
V. Hari Mohan (3) is also a teoeot authority for 
the proposition that the Court ezeouting the 
deotee oannot go behind it.*’ 

This was followed in Sami Mudaliar v. 
Muthiah Chetty (4). In Ealipada Sarkar 
V. Hari Mohan Dalai (3) the learned Judges 
said:— 

'* It is indisputable that tbe Court ezeouting a 
decree must take tbe decree as it staods and haa 
DO power to go behind the decree or entertain an 
objeotioD to tbe legality or oorreotness of the 
decree.” 

It is noteworthy that no such defence 
was put forward in the suit although a 
similar plea was taken in connection with 
a particular sum which seems to form a 
part of the kattalai. Tbe learned Vakil for 
the appellant tells us that apart from tbe 
Mohini allowance of Rs. 7,200 per year, 
there are two other sums which con¬ 
stitute the endowment — Rs. 1,000 the 
sum in respect of which exception was 
taken in tbe suit itself, and a sum of about 
Rs. 700 which represents tbe realisation 
from tbe sale of Prosadams. If the con¬ 
tention is oorreot, the only amount that is 
available to the decree-holder is the latter 
sum of Rs. 700. 

We shall next deal with the second 
objection. Wo cannot follow the argu- 


( 1 ) (1930) 43 Mad. 676«»39 M.L.J 203 = 38 

M.D.T. 76= (1930) M.W N. 400 = 68 I.O. 
871=13 li W, 317 (F.B.). 

(2) (1913) 39 Bom. 194=33 I.C. 123=16 Rom. 

Ii R. 36. 

(8) (1916» 44 Oal. 627 = 24 O.L.J. 376 = 36 1,0. 
866 = 21 O.W.N. 1104. 

(4) A.I.R. 1933 Mad. 313 = 43 M.LJ. 393 = 16^ 
M.I 1 .W. 314-(1933) M.W.N. 697, 


0 

114 Madras mahadeva iyer v, ramakbtshna beddiab (Odgers, J.) 192® 


menfe that the Mohini allowance is neibher 
bhe income nor the assets of the Icdttdldi* 
The very documents on which appellant 
relies show that this contention is utterly 
devoid of force. Ex. B refers bo the 
Mohini allowance as cash income. Ex. 0 
includes Mohini allowance among the 
items belonging to the kattalai in question. 
Again the case which the learned Vakil 
for the appellant has relied on, Vaiylhilinga 
Pandara Sannadhi v. Somasundara Muda- 
liar (5) refers to the Mohmi allowance 
as oonstituling the largest portion of the 
income of the ZJlturai kattalai. This 
argument therefore cannot be accepted. 

The appellant lastly contends that we 
should in our discretion restrain the 
plaintiff from attaching this allowance and 
direct him bo proceed against the other 
properties of the kattalai. It is unnecessary 
to decide whether we have this power; 
granting we have it, no reason has been 
given why we should exercise it in favour 
of the appellant The only other items 
available according to him are the two 
paltry sums of Bs. 1,000 and Rs. 700. 
We also must note that this contention 
was not put forward before the lower 
Oourt. There is no equity on his side, as 
the judgment, which at present wo must 
assume is right, makes it clear that the 
debt is a long-standing one and the plaintiff 
has been kept out of his money for several 
years ; on the other hand, the defendant 
appellant has not shown that the interests 
of the trust will be advanced by allowing 
execution against the other properties. 

Finally, the appeUant’s learned Vakil 
has contended that if the whole Mohtni 
allowance is attached, the daily pT^a in 
the temple cannot be performed and may 
have bo be discontinued, Mr. Seshagiri 
Sastri. the learned Vakil for the respondent, 
without admitting the truth of 
menb, agrees to leave out Rs. ^200 and 
attach the balance only, viz., Rs* b.UUU. 
Any sums already drawn by this appellant 
out of the Mohini allowance must go 

towards the said sum of Be. 1,200. 

The appeal fails and is dismissed with 


costs. 


Appeal dismissed. 



(5) (1699) 17 Mad. 199. 


A.I.H. 1928 Madras 114. 

Spbnobr and Odgers, jj. 


B. S. Mahadeva 
pellants 


Iyer and others —Ap- 

V. 


Bamakrishna Reddiar and others —Res¬ 
pondents. 

Appeal No. 90 of 1922, decided on 27ch 
February, 1925, against the decree of the 
Sub-Judge, Ramnad, in Original Suit L 
No. 38 of 1920. 

(a) Ooniract Act. 8. 263^0ne ex-partner cannot 
bind another ex-pariner. 

Afbec diesolaiioD no ez-pactner has power to do 
any aot to bind another ez-partner. {Watson v« 
Woodman, 39. Eq. 731, Ref.) [P. 116. Ool. 1.] 

(b) Contract Act, S 26- Partnership dissolved 
-^Notice not given—Strangers are not affected. 

Aooording to 8. 364 in the absence of notice 
of diseolotion, persons dealing with a firm ate 
entitled to asaame that the partnership still con* 
tinuee thongb it has aotually been dissolved. (17 
Bom. Ii. K. 762, Ref.) [P. 116. Ool. 1.] 

(o) Contract Act. 8 253 ^Mercantile Firms— 
One partner can acknotoledge by part-payment. 

In the case of a mercantile firm each partner is 
eotrneted by his co-partners with a general aatho- 
tUy to do any aot necessary for or nsnally done m 
oarrying on the business of each partnership; a 
partner’s authority ezteods to making an acknow¬ 
ledgment by part-payment so as to bind his 
partners. [P. 115, Ool. 3.] 

(d) limitation Act. 8. 21 { 2 )-~-'Aekttowledgmenl 
of co-partner is not alone suffisient to fix other 
partner with liability. 

Seotion 31 (3) does not say that a person 

shall not be liable on an acknowledgment signed 

by the partner but by reason only of a written 

acknowledgment signed by his partner ; and it 

amonnts to sayiog that if there is no more than a 

written acknowledgment signed by one defendant, 

the fact that the other defendant is his partner 

cannot afieot the latter’s liability. (41 Mad. 497 

(F.B.)i Expl.) [P. 116, Ool. 9.] 

, 

A. Krishnaswamy Aiyar aud^^. Krishna” 
swamy Aiyangar —for Appellants. 

T. R. Venkatarama Sastri. A. Venkata* 
rayaliah, L. Venkatanarasiah and A. Mw 
Krishna Aiyangar —for Respondents. 

Odgers, J. :—In this case, the plaintiffs 
are the sons of one S. V. Manavala 
Reddiar who died about 1915, and they 
sue the defendants who are, as to tba 
defendants 2 to 4, the undivided sons of 
defendant 1 and as to defendants 6, 7 tbs 
undivided sons of defendant 5. Defendanft 
1 and defendant 5 carried on bosinesa in 
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parbnersbtp in ootibon and money lending 
under bhe style of “ P.K N." firm. Djfen- 
dant 1 borrowed from Manavala Roddy 
Bs. 10,000 from bis family funds, in hia 
(defendant’s) oapaoity as managing partner 
on 26>d-1914. Tbe suit is brought on the 
Promissory Note executed thereupon 
Bx. A. Defendant 1 is also alleged to have 
made and endorsed a payment of Rs. 1,000 
for interest on 16-6-17 thus saving 
limitation. The defence is that the 
partnership between defendant 1 and 
defendant 5 had ceased to the knowledge 
of plaintiffs tong before 16-8-1917 and had 
been dissolved by a decree in a suit for 
dissolution (O. S. No. 7 of 1913) brought 
by defendant 5, the capitalist partner, 
against defendant 1. The decree decided 
that the partnership was dissolved as from 
ll-3'19i5. Consequently defendant 1 had 
no authority to bind bis former partner in 
1917 by any endorsement of part payment 
in order to save limitation It is no doubt 
clear law that after dissolution no ex-part¬ 
ner has power to do any act to bind ano¬ 
ther ex-partner Cf, Watson v. Woodmci7i 
(1) where the Vice-Chancellor held that 
it was not there proved that the two 
parties oonoerned had so intended that 
they should for the purposes of that suit 
be deemed to have continued partners. In 
RajagopalaPillai v. K7ishnas7vamiChettii2) 
it was bold that the fact that a partner¬ 
ship is being wound up is by itself insuffi¬ 
cient to authorise a surviving partner to 
bind the representatives of a deceased 
partner. Bat in the present case it is clear 
that as regards third parties (in the 
position of tbe plaintiffs) there was no 
notice, express or constructive, given of 
dissolution and section 264 of tbe Contract 
Act is clear that in the absence of such 
notice, persons dealing with a firm are 
entitled to assume that the partnership 
still continues iChandu Ghurn Dutt v. 
Eduljee Oowsaji Bijnee (3) and B. G. Qorio 
and Co. v. Vallabhdas (4). Therefore plain¬ 
tiffs wore still entitled even after 1915 to 
regard the partnership between defendant 1 
and defendant 5 with whom they have dealt 
for 15 years as snbsisting. The question 
than arises, had defendant 1 authority to 
bind his firm by making this payment. My 

(1) <1070) 20 B.Q. 721 = 45 L.J. Ch. 67=»24 

^ ^ ^ W.R. 47. 

• ia)( 18 g 8 ) 8 ML.J. 261 . 

(8) (1882) 8 Oal. 678 = 11 O.Ij.B. 225. 

H) 1916) 17 Bom. L.R, 762, 


own opinion is that as in the case of a mor- 
oantile firm, as here,each partneris entrust¬ 
ed by his oo-partnora with a general autho¬ 
rity to do any act nooeaaary for. or usually 
done, io carrying on tho business of 
such partnership ; a parbnor’a authority 
extends to making an acknowledgment 
by part-payment so as to bind his partners. 
I am fortified in this opinion by that of 
Kumaraswami Sastriar, J., in his referring 
judgment in Veeranyia v. Vccribkndra- 
swami (5). However a question has bsor. 
raised on limitation with regard to the 
provisions of section 21 (2) of the 
Limitation Act which runs as follows : 

“ Nothing in the said sections renders 
one of several joint contractors, partnard, 
executors or mortgagees chargeable by 
reason only of a written acknowledgment 
signed or of a payment made by or by the 
agents of any other or others of them.” 

Those words have bean construed in 
Veeranna, v. Veerabhadrasioayni (5), by 
a Full Bench of this Court. Thera the 
learned Judges say " It is important bo 
notice the exact wording of section 21 (2) 
of the Limitation .Act. The section does 
not say that a person shall not be liable 
on an acknowledgment signed by the 
partner bub by reason only of a written 
acknowledgment signed by his partner ; 
and it amounts to saying that if you have 
no more than a written acknowledgment 
signed by one defendant, the fact that the 
other defendant is his partner cannot 
affect bhe latter’s liability. You could 
obviously have a case where one partner 
signed an acknowledgment in respect of 
a gambling debt of his own ; bub for bhe 
sub-seobioD, proof of the acknowledgment 
would be sufficient to fix the other partner 
with liability, a conclusion manifestly 
repugnant both to sense and justice ” 
(p. 434.) Here there is no question that 
the part-payment was in respect of a 
partnership debt Ex. A. There is also 
ample evidence from tbe surrounding 
oiroumstances which we are entitfed to 
look at, Veerannav, Veerabkadraszoami (5), 
for tbe coDclusioD that there was express 
authority for defendant 1 to make tbe 
acknowledgment to rebut tbe possible 
validity of the contention that from 
the wording of seotiop 21 (2), Limitatioa 
Act, there is no presumption in India that 

(6) (1918) 4lMad.427 = 34 M.L J 373 = 23 M.L.T. 

361= (1918) M.W.N. 286 = 7 L.W. 562 

(P,B.). 
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a partner has power to aoknowledge, though 
the validity of this contention is at least 
doubtful after the exposition of the sub- 
section by the 5'ull Bench, P. TV. 3 a 
clerk of appeUant*8 (defendants’) firm 
swears that the entry in Ex. E. (1) show¬ 
ing the payment of Rs. 1,000 on 16-8-1917 
was made under the orders of defendants 
1 and 5 : be also states that the partnership 
has not been wound up or the accounts 
settled. Defendant 5 himself applied for 
a loan to the South Indian Bank in 1915 
Ex. G. in which he sets out the present 
loan. Ex. H is the defendant 5’b plaint 
in the dissolution suit against defendant 1. 
He says that since his (defendant 5 *b) 
father’s death in 1907, defendant 1 and 
another assistant partner, conducted the 
entire business. Defendant 5 was obliged 
to rely on defendant 1 for the conduct by 
him of all matters connected with the 
partnership and all such things as the 
collection of outstandings, etc. In Ex. P 
dated 6-2-1918 the present appellant admits 
that defendant 1 has to pay a share of the 
debt due to Manavala Reddy. There is 
also a coriespondenoe between the receiver 
in the dissolution suit and the vakil of 
Manavala Reddy's sons which shows that 
at first at any rate the appellants 
were willing to discharge their half 
of the suit debt and did not question their 
liability to do so. There is no doubt on 
the evidence, which there is no reason to 
discredit, that never until this suit was 
brought did appellants dispute their liabi¬ 
lity nor suggest that defencant 1 was not 
authorised to make the acknowledgment. 
The proviso of section 21 (2) of the Limita¬ 
tion Act as construed by the Pull Bench 
can therefore have no application to the 
present case. 1 am therefore of opinion that 
the Subordinate Judge was correct in the 
conclusion he came to and I would dismiss 
this appeal with costs of plaintiffs (Res¬ 
pondents 1—3). Costs not to come out of 
partnership assets. 

Spencer. J. :—I agree.that the Appeal 
must be dismissed with costs and 1 will 
give my reasons in my own language. 
Defendants 6 and 7 are sons of the 56h 
defendant, who died during the suit under 
appeal and 10th defendant is the Receiver 

in O. S. 7 of 18. , , 

Prom the terms of the reference m 

Veeranna v. Veerahhadra&wami (5) it 
appears that the Pull Bench bad not to 
tfonsider the effect of section 21 (2) of the 


Limitation Act upon acknowledgments ol 
debts and payments saving limitation by 
partners with express reference to th»^ 
circumstance of the partnership being a^ 
continuing one or one that bad been dis¬ 
solved at the time of acknowledgment or 
payment. The learned Judges observed* 
that they saw nothing in the sub-section* 
to make it necessary to suppose that it was 
intended to apply to transactions conducted' 
in the ordinary course of partnership,. 
They overruled Valla Suhramania Pilla% 
V. Bamanatham Chtiiiar l6). So long as- 
a partnership continues, it is a part of the 
ordinary course of partnership business to- 
pay partnership debts, and therefore it 
would ordinarily be sufficient to prove tbak< 
the debt in question was a partnership debt 
and that tbe person who paid the interest- 
on it or part of tbe principal was a partner, 
in order to give an extended period of 
limitation calculated from tbe date of pay¬ 
ment as against all tbe other partners. 
Even after dissolution, section 263 of tbe 
Contract Act provides that tbe rights and 
obligations of the partners continue in all > 
things necessary for winding up tbe busi¬ 
ness, and from section 265 it appears that- 
payment of the firm’s debts is part of the 
business of winding up. But after a part¬ 
nership has become dissolved, it may not* 
be tbe particular duty of every person who* 
has been a partner to pay and acknowledge* 
debts of tbe firm, as by arrangement that- 
may be done by tbe Court, or by a Receiver^, 
or by one of the ex-partners acting as 
agent for the others. So far as strangers 
are conoerned, a partnership dissolved is a 
partnership in being, unless and until they 
receive notice of dissolution. In tbe oaso 
of old oustomers, like tbe plaintiffs in this 
case, express notice is necessary (Ftdc Churi’* 
dee Cham Dull v. Eduljee Cowasjee Bij- 
nee (3) and Pollock and MuUa’s commentary 
on section 264). It has not been proved by 
the evidence in this case that the plaintiffa 
received any notice of tbe partnership of 
defendants 1 and 5 having become dissolved- 
on 11-3-1915 or indeed on any date before 
16-8-17 when tbe payment of Rs. 1,000 was 
made by Ist defendant to 2nd plaintiff 
according to bis evidence as P. W. 4 and. 
theledger Ex. E. (1). Eor some unaccount¬ 
able reason no issue as to limitation waa 
directly raised in tbe lower Court. P. W. 3,. 
who was clerk of tbe firm, says that tbe' 
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firm's bnsioess was closed on 14bh Thai, 
IBakshasa, oorrespooding to January 27tih, 
1916, but 7bh defendant who, as authorised 
agent of his father, 5th defendant, brought 

■O. S. No. 7 of 1918 on the file of the Sub- 

Oonrt of Bacunad against 1st defendant to 
obtain a declaration that the partnership 
terminated on ll'3-15. did not present the 
plaint in that suit to the Court before 1-2-18 
(see Ex. H.) In paragraph 11 of the 
plaint the 5th defendant states that be was 
dependant on the Ist defendant for all 
matters oonneoted with the business of the 
'firm such as the oolleotion of outstandings 
«van after 13-3-15 pending the settlement 
of the accounts. 

Fifth defendant in Er G, a loan appli¬ 
cation made to the South Indian Bank and 
''7th defendant in his affidavit Ex. F. and 
in his letter (Ex. D 2) to the Receiver 
admitted that the debt due to the plaintiffs 
was a partnership debt of the P.K.N. firm, 
and P. Ws. 3 and 4 deposed, without being 
eontradioted or shaken in cross-exami¬ 
nation, that the payment of Rs. 1.000 was a 
’joint payment by both 1st and 5i«b defend¬ 
ants and that the entry in the accounts was 
made under the authority of both of them. 
'This is quite enough to fix all the appellants 
with liability and to save limitation. I 
<agree in the proposed order for costs. 

Appeal dismissed. 
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PHlbLlPS, J. 


Pasumcirti Seethanna —2nd Defendant- 
.Appellant 

V. 

Thammandra Yasikalappct — Plaintiff- 
Beapondonb. 

Second Appeal No. 649 of 1924, decided 
•on 5bh August, 1925, from the decree of the 
'Sub-Judge, Kistna at EUore, in A. S. 
No. 176 of 1923. 

* Oontraet Act, 8> 73—Earnest should be 

forfeited only tohsn given as security for perform 
mance* 

An advance is liable to be forfeited only when 
U is given ae seoarity foe perforznanoe of the con¬ 
tract but not otherwise. (23 C.W.R 40, ReZ.) 
/{P. 118, Col. 1.] 

P, Venkataramana Bow —for Appellant. 

■B. Somm^iyya —for Resnondent. 

Judgement: —^The lower appellate Court 
^as found that the plaintiff committed 
^default in respect of a contract to purohaso 


1501 bags of rice from the first defendant. 
The plaintiff paid a sum of Rs. 6,000 in 
advance and the lower appellate Court has 
held that the plaintiff is entitled to return 
of this money after deducting certain sums 
which the defendant is entitled to retain. 
The 2ad defendant (widow of first defen¬ 
dant) now appeals and contends that 
she is entitled to retain the whole Rs. 6,000 
on the ground that it was paid as 
deposit. This question of whether it was 
paid as a deposit has not been raised in 
either of the lower Courts ; bub the appel¬ 
lant relies on certain oases for the pro¬ 
position that whenever money is paid in 
advance on account of a contract, the 
vendor is entitled on breach of oontraet to 
retain the whole sum. That is the effect 
of the rulings cited where the money has 
been paid as deposit. In Roshan Ijal v. 
Delhi Cloth and General Mills Oo. (1), 
where earnest money was paid and in 
Bishan Chand v, Ridha Kishan Das (2), 
where a deposit was paid, it was held that 
the vendor was entitled to retain the money 
deposited on breach of the contract. The 
Fall Bench decision in Natesa Aiyar v. 
Appavu Padayaohi (3) relates to a contract 
in which there was a specific clause of 
forfeiture and does not appear to be appli¬ 
cable here. In Nawab Khaju Habibulla 
V. Arman Dewan (4) the law on the point 
has been reviewed with great care and the 
conclusion arrived at is that:— 

*'Tbe deposit, if QOtbing more is said about it, 
is aooordiug to the ordtoary ioteepretatioa of 
businessmen, a seonrityfor the oomptetion of the 
purchase so that iu the eveot of the ooatraot being 
performed, it must be brought into aooount and if 
the oontraet is not performed by the payer, it is 
forfeited to the payee: but every payment made 
by the purobaser to the vendor is not in the nature 
of a deposit liable to be forfeited if the purobasee 
violates bis contract. It is inoumbent on the 
Court in each case to asoertain the real intention 
of the parties from all the terms of the ooutraoi.^ 

This with all respect, appears to me to 
be the correct interpretation of the law on 
the subject—whether an advance is given 
as security for performance of the intention 
of the parties. It may well be that in a 
certain contract, the purchaser may, to 
oblige the vendor, pay some of the pur¬ 
chase-money in advance- Oan it be said 
in that case that he paid that money as a 

(il (1911) S3 All. 166=»7 A.ti.J. 1019. 

(3) (1897) 19 All. 489^(1697) A.W.N. 123. 

(3) (1915) 88 Mad. 178«(191S) M.W.N. 341-r; 

94 M.D.J. 488-13 M.Ii.T. 891. 

(A) (1919) 93 O.W.N. 40 - 30 O.D.7. 113, 
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Beonrity for performaDoe of the contraob ? If 
he did nob pay it as seouriby, there is oo 
reason why the vendor should retain such 
moneyi unless he has himself suffered da¬ 
mage to an eouivalenb or greater sum owing 
to the purchaser’s breach. The question 
has not been raised at all in the present 
proceedings. There is no definite written 
contract from which the intention of the 
parties can be ascertained, but so far as 
appears from the lower appellate Court’s 
judgment, it was not the intention of the 
parties to treat this money as a deposit. 
It is found that the defendant wanted 
ready money to pay to his vendors and also 
that the defendant actually returned a 
portion of the deposit when the contract 
came to an end. Without a finding or 
some evidence from which it may he 
inferred that this advance was in the 
nature of a security deposit, I cannot 
allow the objection to be taken now. 

A further objection is taken by the 
appellant as to the damage sustained, but 
this appears to be purely a question of fact 
which the lower appellate Court was en¬ 
titled to decide finally and this objection 
must be disallowed. 

The respondent has filed a memorandum 
of objections in which he first of all objects 
to the lower appellate Court’s finding that 
be was guilty of breach of contract. This 
is a question of fact and it appears to me 
that on the facts found by the lower 
appellate Court, namely, that certain rice 
was available for delivery to the plaintiff 
and the plaintiff refused to accept it on 
some excuse or other, not having the cash 
ready to pay for delivery, it has rightly 
found that the plaintiff committed default. 
The argument that there is no finding that 
the defendant had rice ready for delivery 
does not appear to me to be correct, in view 
of the statement that the plaintiff made 
some excuse or other to avoid taking 
delivery. 

A further point is raised by the respon¬ 
dent and that is that interest should have 
been allowed to him from the date of the 
plaint to the date of the first Court’s decree. 
On reading the judgment of the lower 
appellate Court, I think this contention 
is correct and that the oroiasion to provide 
for this interest in the decree is a mistake, 
This mistake apparently could not be 
corrected in the'lower appellate Court 
because this appeal" was filed before an 
ppportuD^ty oQuld fie .obtained. 


The objection is allowed and the decree' 
will be modified to the extent of allowing 
interest at 6 per cent, from the date of 
plaint 20th September, 1920, till payment. 
In the result, the second appeal is dismiss¬ 
ed with costs and the memorandum ■ 
of objeotioDS, subject to the modification 
above, is dismissed, respondent paying and 
receiving proportionate costs. 

Appeal dismissed. 


A.I.K. 1926 Madras 

Jackson, j. 
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Narasimha Mudali and another —Plain- 
tiffs-Appellants 



Petti Narayanasami Chetty and 
another —Defendants-Bespondents. 


Second Appeal No. 18 of 1923, decided 
on Slst July, 1925, from the decree of the 
Sub-Judge, Chittoor, in A. S. No. 282 of 
1921. 

Contract Act, 8. 73^One party repudiating 
contract—Other party may accept or sue in 
damages. 

II ooe patty to a oontraot repudiates it, the other 
patty may either treat the repudiation as inopera¬ 
tive. or he may treat the repudiation aea wrongful 
patting an end to the oontraot, and may at onoe 
bring his action as on a breach of it, but be oacnot- 
both sue npon the breach and also keep the 
oontraot open. (Froii v. Knightt 7 Fx. Ill, Bef.). 
[P. 119, Col. 1.3 

C. V. Ananthakrishna Aiyar —for Appel¬ 
lants. 

S. Jogadisa Aiyar —for Eespondents. 

Judgment:—This is a second Appeal ■ 
from the decree in A. S. No. 282 of 1921, 
on the file of the Subordinate Judge of 
Chittoor preferred against the decree in 
O. S. No. 65 of 1920 on the file of tho 
Court of the District Munsif of Sbolinghur. 
Both the lower Courts have dismissed the 
suit and plaintiffs appeal. 

A Chetty firm contracted with a Mudaly 
firm to supply the Mudaly firm with 25^ 
bales of yarn. Ex. A and A-1. On 24th 
October, 1918, the Mudaly firm wrote 
Ex. II oanoelling the oontraot because 
the supply had been irregular. The 
Chetty firm not accepting this can¬ 
cellation gave notice of Suit and in due 
course filed Original suit No. 27 of 1919' 
in the Court of the District Munsif of 
Chittoor. The matter was referred ta 
arbitration and apparently settled by award 
but the award is pot in evidence. On tb^ 


1826 


aaiNlVASA RAO V» VBRKATANARASAMMA 


Madras 119 


9bh D6oemb6r,1919, theMudaly firm wrote 
£x. D to the Cbettys that under the 
previous oontraob they were still bound to 
supply them with 11^ bales, and if these 
were not supplied within two days they 
would file a suit. Henoe the present suit 
brought by the Mudaly firm, the plaintiffs 
and appellants. 

The point taken in this appeal is that the 
oontraot was never oanoelled and the appel* 
lants rely for this position upon v. 

Knight (l), where it is laid down at 
page 122, that if one party to a oontraot 
repudiate it, the promisee may treat the 
repudiation as inoperative, and at the end 
of the period of the oontraot, treat the 
other party as responsible for all the 
oonseguenoes of non-performanoe, there* 
by, keeping the oontraot alive, or on the 
other hand, he may treat the repudiation 
as a wrongful putting an end to the 
oontraot, and may at once bring his action 
as on a breach of it. The Cbetty firm 
evidently adopted the latter alternative 
when it brought Original Suit No. 27 of 
1919. But relying upon a passage in the 
plaint of that suit, the appellants would 
have it that the Cbettys availed themselves 
of both alternatives. They sued upon the 
breach of the oontraot; and in the same 
breath kept it open, because, in paragraph 
11 of their plaint, there is a statement that 
they were still entitled to deliver the rest 
of the bales. The short answer to this is 
that they had no right to make any such 
reservation. Frost v. Knight (1) is 
recognised authority presoribing the reme¬ 
dies open to a promisee and he cannot 
both sue upon the breach and also keep 
the oontraot open. 

The appellants then proceed to argue 
that if so much must be conceded the 
Ohetty firm closed the first portion of the 
oontraot, but re-opened a new contract by 
their lltb paragraph. This plea can have 
no force unless the Mudaly firm can show 
its acceptance of this fresh tender, and so 
far from accepting it, that firm in its written 
statement utterly repudiated the llth para¬ 
graph as false (Bx. Ill, paragraph 11). 
Therefore, there was no fresh oontraot 
between the parties. 

Apart from contesting this plea of the 
plaintiffs, the respondents have a good case 
as set forth in paragraph 8 of their written 


il) Ii.B. 7 Ez. 111-41 L.). Ez. 78-36 L.T. 77 
-aO W.B. 171. 


statement by way of waiver and estoppel. 
A party cannot repudiate a oontraot, wait 
a year and then suddenly insist upon its 
performance. The question turns upon 
whether his oonduot gives rise to an impli¬ 
cation of abandonment. Cf. Pearl Mill Co. 
V. Ivery Tannery Co. 12). Delay ooupled 
with repudiation does give rise to suoh an 
implioatioD. 

**Where one patty by aots and oonduot evidonoee 
an intention no loogerto be bound by the oontraot, 
the ether party will be justifiod in regarding 
himeelf to be emanoipated.” [Halebury Laws of 
England, Vol. VII, Para 865.] 

For the above reaeons the appeal is dis¬ 
missed with costs. 

Appeal dismissed. 

(3) n919t 1 K.B. 78 = 80 L.J. K.B. 134=130 L T. 

28 — 34 Com. Gas. 169. 
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Jackson, j. 


Kanaparthi Srinivasa Kao and others 
—Petitioners 

V. 

Kanaparthi Venkatanarasamma — Res¬ 
pondent. 

Civil Revision Petition No. 692 of 1923, 
decided on 17th July. 1925, against the 
order of the Sub-Judge, Masulipatam, dated 
29l;h January, 1923, in C.M.P. No. 1249 
of 1922. 

(a) Cin. Pro. Code. 0. 32, r. 7—/riend 
ptvinp up claim against one of the defendants — 
Mxnor can re-open proceedings. 

If tbe next friend of a minor plaintiff withdraws 
the Guit against one of tbe defendants, tbe minor 
has got a right to have tbe matter re-opeoed. 
[P. 130, Col, 1.] 

(b) Civ. Pro. Code, S- 151—Inherent powers 
should be exercised to correct errors-' Expressprovi- 
s»on in Civ. Pro, Code is not necessary. 

It ie an inherent power of every Court to oorreot 
its own proceedings where it has been misled, 
although there may be no express provision in tbe 
Oiv,Pro. Code, foe snoh oorteotion. [P. 130, Col. 1.1 

V. Bamadoss —for Petitioners. 

Judgment:—This is an appeal against 
the order of the Subordinate Judge of 
Masulipatam on C.M.P. No. 1249 of 1922. 

2. In O.S. No. 46 of 1920, the plaintiffs- 
minors appeared by their next friend and 
he exonerated tbe Ist defendant. The 
minors now apply to have the matter 
re-opened. No one appears for first defen¬ 
dant. 
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3. The poinfe for determination is whe¬ 
ther the learned Jadge'a concluding remark 
is iustihed : 

“ Even if it be held that my ptedeoeagor ought 
have made some enquiry before allowing the 
next friend to give up let deteudaot, I think ae a 
euooeeeor 1 cannot re-open the auit.’* 

It must be held that his predecessor 
should have acted under Order 32, rule 7 of 
the Civil Procedure Code and should have 
recorded the leave of the Court. Then can 
the present Judge re-open the suit which is 
thus found to have been improperly 
decided ? 

4. The Court has a special responsibili¬ 
ty to safeguard the interests of the minor 
plaintiffs. Sea Doratsawii Pilldi v. Thunga- 
samt Pillai (11 and the case quoted therein 
Karmali Rahimhhoy v. Rahimbhoy Habib^ 
bhoy (2); and where those interests have 
been overlooked it ought, if possible to 
remedy the defect. The question then is 
reduced to one of procedure, whether the 
Court has the power to review the procee¬ 
dings. In Peary Ghoudhury v. Sonoory 
Dass (3) it is observed, quoting Basan- 
^owda V. Churchigirgowda (4) that once the 
Court is asked to go back upon its own 
procedure, it is not a question whether 
there is any section in the Civil Procedure 
Code to warrant the action of the Court 
amending its proceedings. It is an inherent 
power of every Court to correct its own 
proceedings where it has been misled. One 
should be careful not to read too broad a 
4 sense into this dictum, but I think it is 
applicable to the peculiar ciroumstanoes of 
the present case. 

Nothing seems to turn on the fact that 
the personnel of the Court has changed. A 

I minor cannot be expected to exercise 
diligence, and as soon as he discovers the 
important matter that the Court failed in 
its duty in safeguarding his interest, be is 
entitled to move for a review. If he were 
moving under Order 47 the rule applicable 
would be rule 1 and not rule 2, bub it is 
laid down in the case cited above. Peary 
Ghoudhury v. Sonoory Dass (3), that sec¬ 
tion 151 is more appropriate. 

The petition is allowed and the suit 
should be reopened and heard so far as it 

xelated to Ist defendant. 

Petition allowed* 


<1) (1904) 37 Mfld. 877. 

(3) (1889) 18 Bom. 187. 

(3) (1916) 19 O.W.N. 419. ^ ^ 

(4) (1910) 84 Bom. 408«13 Bom.Ii.R. 393. 
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Kbishnan. j. 

0. Govindaswami Pillai — Appellant 


V. 

Doraiswami Mtidali and others —Res¬ 
pondents. 

Second Appeal No. 825 of 1921. decided 
on lObb November, 1924, against the decree 
of the Sub-Judge, Chit&oor, in Appeal Suit 
No. 59 of 1920. 

* 

Speeijic RelUf Act. S. 27 (6)—Mere offer to give 
first opportunity to purchaie. not perfected by 
acceptance cannot bind a transferee—^Contraci Act$ 
8. 2 ia) and (b). 

A mere offer to give a sort of right of pre-emption 
to another by giving the latter the first opportu¬ 
nity to purchase the property when neoessity to 
sell it arises, in which there is nothing to oompel 
the ofieree to buy tbe property ig not a oontraot to 
sell tbe property and until tbe offer is perfected by 
aooeptanoe it is not binding. (A.I.B. 1933 Mad. 16, 
Foil.) Such an offer oannot be enforoed against a 
transferee. [P. 131, Ool. 1.] 

S, Duraiswamy Iyer aud T, D. Ramayya 
—for Appellant. 

A, 0. Sampath Aiyangar —for Kespon- 
dent. 

:—In this case, the plaintiff 
sued to recover two items of property 
described in Schedules A and B. 60^ 
a decree in the first Court for both these 
properties. In appeal the Subordinate 
Judge has disallowed his claim for A 
Schedule property. He purchased this 
property under Ex. A, dated 26bh 
April. 1914. The 3rd defendant who is the 
contesting defendant before me also pur¬ 
chased the very same property on 9bh 
May, 1914. The 3rd defendant claims 
priority for his purchase over that of earlier 
purchase by the plaintiff on the ground 
that he had a contract, under which the 
owner of the property, the lat defendant, 
bad agreed to sell it to him, of an earlier 
date than the 26Gb April, 1914. That 
agreement was produced and it is Ex. III. 
The agreement was found to be genuine. 
The question that I have to decide turns 
upon section 27 of the Specific Belief 
Act. If it is an agreement which could 
be specifically enforoed under section 27 
against tbe plaintiff as purchaser subse¬ 
quent to the date of that agreement then 
the 3rd defendant's claim, wonld be good. 
If there was an agreement establiebed of 
an earlier date, it wonld be for the plainltff 
of who subsequently purobased the property 
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to ahow that he is a transferee for value 
who baa paid his money in good faith and 
without nociae of the original oontraot. 
But before the 3rd defendant can taka 
advantage of aeotion 27. olauae (6), of the 
•Speoiho Belief Aot he has to show that he 
has a oontraot in his favour to sell. The 
document he produoed, Ex. III. it is 

1 argued by the appellant’s vakil, does 
not amount to a oontraot at all but 
amounts only to an offer by the owner 
of the property to give a sort of right 
of pre-emption to the 3rd defendant, 
lb says **lf it so happens that I have to sell 
it (the property) out of neoeasity, I will 
sell it to you for Rs. 60 and I bind my* 
eelf to take the money from you and 
convey the land to you. I will give you 
ten days’ time from the date of my 
'proposing to sell it within whioh time you 
should pay me the money and taka the 
sale-deed from me. But if you fail to pay 
the money wii'^hin the 10 days I will over¬ 
look your right and claim and I will be at 
liberty to sell in as I like.” It is argued by 
the learned Vukil for the appellant that 
this does not amount to a contract at 
all but it is only a binding offer on the 
part of the Ist defendant to the 3rd 
defendant that be would sell the property 
to him first, if necessity arises for him to 
sell it, at the price of Rs. 60. The docu¬ 
ment cannot be treated as a oontraot, for 
^here is nothing in it to compel the 3rd 
defendant to buy the property on the terms 
.set out in it. As was held in a recent 
decision of this High Court in Papa 
Naidu V. Munisami Naidu (1) such a 
document as this would only amount 
to an offer and until that offer is per- 
'feoted there is no binding oontraot 
TOBulting. No doubt when once the offer 
is accepted, there will be a binding oon- 
“traot. Exhibit HI, therefore, by itself, is 
not sufficient to justify the finding of the 
Subordinate Judge that the 3rd defendant's 
purchase should prevail as against the 
plaintiff’s earlier purchase. But the ques- 
'tion that has been now raised was not 
properly put forward ia the lower appel¬ 
late Court and I think, therefore, that an 
-opportunity should be given to the 3rd 
■defendant to show, if he can, that this 
offer in Ex. Ill became a completed 


41) A.I.R. 1923 16*46 Mad. 30*43 M.ti. 

J. 439*16 M.L.W. 409*(19S9) M.W.N. 
201-80 M.L.T. 176. 


contract by his acceptance before the data 
of the sale to the plaintiff. If he is able 
to prove that, then the plaintiff will have 
to show that he paid the purchase money 
in good faith and without notice of that 
oontraot, to save his • purchase being 
postponed to the purchase by the 3rd 
defendant; but tilt the 3i*d defendant 
proves the exietenoe of a binding oontraot 
prior to 26bh April, 1914, the date of 
Ex. A, no question under the Specific 
Relief Aot will arise. 

The Subordinate Judge will be requested 
to submit findings on the issues whether 
Ex. Ill was ooDverbed into a binding 
oontraot between the parties by its accept- 
anoe by the 3rd defendant before the 26bh 
April and, if so, whether the plaintiff is a 
transferee for value who paid his money in 
good faith without notice of that oontraot. 
Both parties will be allowed to adduoa 
fresh evidence. The findings will ha 
raturoad in two months frono this date and 
ten days will be allowed for objections. 

As regards the memorandum of objec¬ 
tions filed in this case, it seems to me that 
there is no ground to support it. The 
finding of the lower appellate Court that 
the property in Soh. B belonged to 
the 2Qd defendant, as whose property the 
plaintiff purchased it, and was not tha 
property of the Ist defendant, is oonclusiva 
against the 3rd defendant. That finding is 
supported by the evidence of tbe plaintiff's 
witnesses and I must accent it in second 
appeal. The memorandum of objections 
will therefore be dismissed with costs. 

It is now pointed out that the Subordi¬ 
nate Judge has not given a finding ou 
issue 1 in this case and if the fiodings ou 
the issues remitted bo tbe lower court are 
against the 3rd defendant, a finding on 
that issue will be necessary for tbe disposal 
of his second appeal. The Subordinate 
Judge will be requested to return a finding 
on that issue as well ou the evidence on 
record already. 

[In accordance with the order contained 
in the above judgment, the Subordinate 
Judge of Cbittoor submitted tbe following 
findings :—) 

Tbe High Court having remanded the 
case for findings on tbe following issues, 
viz :— 

(i) Whether Ex. Ill was converted 
into a binding contract between the parties 
by its acceptance by tbe 3rd defendant 
before the 26th April, 1914 ? 
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(ii) If so, whether the plaintiff is a 
transferee for value who paid his money in 
good faith without notice of that contract? 

(iii) And whether the sale of Soh. A 
property by the Ist defendant is in¬ 
operative for the reasons stated in para. 4 
of his written statement? 

I submit the following findings : 

♦ 

I therefore hold that there was no 
completed contract between the defendants 
1 and 3 before the date of the plaint sale, 
i, e., before 26bh April, 1914. 

Second point. —Assuming that there was 
a completed contract between defendants 
1 and 3 before 26th April, 1914, the nest 
question for consideration is whether 
plaintiff is a bona fide purchaser for value 
without notice of that contract. 

In my opinion defendants have failed 
to prove plaintiff’s knowledge of the prior 
agreement at the time of Cs. A and his 
want of bona fides. 

4. My finding on this second question, 
therefore, is in the affirmative. 

5. Next as regards the last question 
viz.t whether plaintiff misrepresented to 
let defendant that 3rd defendant did not 
want to purchase the suit site, I agree 
with the District Munsif also on this point. 

In my opinion it was this desire to 
obtain more money and not any alleged 
misrepresentation by plaintiff which 
induced the let defendant to sell the 
property to the latter. 

Judgment:—I accept the finding 
and as a result the second appeal is 
allowed and the decree of the lower 
appellate Court is set aside and that of the 
District Munsif is restored. There will be 
no costs to either side in the appeal or the 
second appeal. This does not affect the 
order on the memorandum of obieotions. 

Appeal allowed. 
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Prathipati 

Petitioner 


Suryanarayana — Plaintiff* 



Prathipati Seshayya 

Defendants-Bespondents. 


and others 


Civil Revision Petition No. 604 of 1923, 
decided on 28th March. 1924. from an 
order of the Additional District Judge, 
Guntur, dated 23id July. 1923. 


Court Fees Act 2nd Sehedute, Art. 17 (6)—Suit 
/or partition—Bindu joint iamily already divided 
—Art, 17 (b) appliest 

The oorreot method of regarding the relief 
olaimed in snita lor partition of a joint Hindu 
family wbioh has already been divideu is that itf 
is merely a prayer to change the form of enjoy- 
ment and can only be valued by deducting front 
the value of plaintifi’^ share as aeoortained in the 
partition the value of hie benehoial enjoyment as 
GO'paroener before partition. Tn such a case there¬ 
fore it is impossible to estimate tbe money value 
of tbe suit, to which Art. 17 (b) alooe should be¬ 
held applioable. [31 31 (F.B.), FolUj 

[P. 133, Col. 1.] 

B. Somayya —for Petitioner. 

Order:—This is a revision petition 
presented against tbe decision of the 
Additional District Muosif of Guntur in 
which ho held that the plaintiff’s suit had 
not been properly valued. He held that 
ad valorem Court-fee on the value of the 
property olaimed must be paid. 

Now the value of tbe suit is to be ascer¬ 
tained from the plaint and tbe plaint sets 
out that tbe suit is one for partition. It is 
brought by the plaintiff, the younger brother 
of the let defendant. The 3fd defendant 
is tbe undivided eon of the let, and the 4tb 
and 5th defendants, tbe sons of the 2nd 
defendant. According to the plaint, in the 
year 1912 it was arranged that a division 
shonld take place and certain vessels and 
working utensils were divided outintothree 
equal shares. The 1st defendant had been 
tho manager of the joint family and he was 
apparently unwilling to divide tbe rest of 
the property, moveables and immoveables. 
The plaintiff has admittedly collected and 
applied to bis own use certain rents from 
the family land, and it is alleged that the 
Ist defendant has done the same thing 
with regard to granting cowles of other 
portions of the family land wbioh the plain¬ 
tiff says the Ist defendant is liable to 
account for. The said lands are in the 
management of tbe first deferidant and in 
the ooDstrnotive possession of this plaintiff. 
The learned Additional District Munsif 
says that 

*' Having regard to the claim for rendition 
of accounts and for tbe recovery of past 
profits, it cannot be said that the plaintiff 
is in joint possession and enjoyment of 
tbe suit properties.” 

This I am unable to follow. The allega¬ 
tion is olearly that the lands and some of 
the moveables have remained undivided' 
and that the plaintiff, with regard to the 
land that has been leased by the lab- 
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defeodasb. is in ooDsbruotive possession 
thereof, wbioh can only mean bo my mind 
thab he is in possession as a benanb'in^ 
common the division in status of the ioinb 
family having, as stated, taken plaoe in 

1912. 

Under the state of things the question 
is, under which provision of the Court 
Pees Aob the matter falls ? In the Full 
Bench case reported as Rangiah Ohetty v. 
Subrama7iia Chetty (1), a suit for partition 
by a member of a joint Hindu family, it 
was held by White, C.J., and Krishna- 
swamy Aiyar, J., the majority of the Court, 
that the suit was governed by section 7, 
clause 4 Now partition having taken 
plaoe, the question is whether the matter 
is not governed by the present Art. 17 (6) 
in Sob. II which would entail a Court- 
fee of Bs. 15. As stated by Krishnaswami 
Aiyar, J. the question *' is really the 
value of the convenience of changing the 
form of the enjoyment of the plaintifi's 

share.It is not possible to 

estimate this ditlerenoe in value or 
this convenience in the form of the 
enjoyment at a money value.*’ True he was 
there speaking of joint possession, but I do 
not think tbac that affects the applicability 
of those remarks to the present case. 
Ayling, J., who dissented from the majority 
of the Full Bench in that be held that the 
matter fell under Art. 17 (6) as amended 
also concurred in the opinion expressed in 
Kirty Churn Milter v. Aunath Nath 
Deb (2) that the correct method of regard¬ 
ing the relief claimed in suits for partition 
was that it was merely a prayer to change 
the form of enjoyment and could only be 
valued by deducting from the value of bis 
share as ascertained in the partition 
the value of bis beneficial enjoyment as 
oo-paroener before partition. That learned 
Judge also was of opinion that in such a case 
it was impossible to estimate the money 
value of the suit. I have not bad the 
advantage of an argument on the other side 
but Mr. Somayya has pnt before me the 
facts fully and clearly so far as I am able 
to understand and I am of opinion that 
the decision of the learned Additional 
District Munsif is wrong. I think on the 
authority of the Full Bench case above 
quoted, the proper valuation will be that 
vrhiob seems to have occurred to the learned 

(!) (1910)aiM.I..J. 31»g 3»(1910) m. 

W.N. 766 (F.B.I 

(9) (1689) 8 Oal. 767all C.L.B. 96; 


District Munsif in one plaoe in the course 
of his judgment, namely, Hs. 15. 

The civil revision petition will bo 
accordingly allowed. The Court-fee will be 
paid within ten days after the records are 
received in the lower Court. 

Petition allou'ed. 


A.I.H. 1926 Madras 123. 


Ramesam, j. 


Kallukutt Parambath Perachan —Peti¬ 
tioner. 

Puten Peetikakkal Respondent. 


Civil Revision Petition No. 1027 of 1923, 
decided on 22nd April. 1925, against the 
order of the District Judge. South Malabar, 
dated 25bh October, 1923, in Civil Mis. 
Appeal No. 62 of 1923. 

• (a) Provincial Insolvency Act ^1020), 8. 27 — 
Peiiiion for insolvency filed under old Act—Order 
passed under new Ac<— Order is valid and legal. 

An iceolveDOy petiliOD was put id on the 8tb 
JaDuaty, 1920, aod the petitionee was adjudioated 
ao ioeolveDt od the 4tb June, 1920 Mesowbile, 
Aot V of 1920, bad oome into force od the 25ih of 
February, 1920. At the time of adjudioatioD the 
Oourt fixed ooe year as the period within wbioh be 
should apply for discharge. It was ooDtended in 
appeal (bat as the petilioa was filed under the old 
Act (be petitiooer obtained a vested right to aD 
UDOonditional order of discharge and tbe Court bad 
DO jarisdiotion to impose a oonditioo that dieobarge 
must be applied for witbio one year under B. 97 
o( tbe Dew Act. 

Held that by tbe mere filing of a petition under 
tbe old Act tbe petitioner did not acquire a vested 
right to a partioolar kind of order wbiob cannot be 
afieoted by the new Act. Tbe nature of order to 
be passed is a matter of mere procedure, (A.l.R. 
1994 Mad. 368. Foil.) [P. 194. Col. 1.] 

(b) Provincial Insolvency Act (2920), S. 27 — 
Order under S. 27 —Second appeal Ues. 

An appeal lies to tbe High Court from an appel¬ 
late order of a District Judge upholding tbe order 
of trial Court paesed under seotion 97 of tbe 
Provincial Insolvency Act (1990). [P. 126, Col» 1.] 


N. A. Krishna Aiyar —for Petitioner. 

T. S. Viswanatha Aiyar —for Respon¬ 
dent. 


Judgment:—In this case the insol¬ 
vency petition was put in on the 8th 
January, 1920, and the petitioner was 
adjudicated an insolvent on tbe 4bh of 
June, 1920. Meanwhile, Aob V of 1920 
bad come into force on the 25th of Febru¬ 
ary, 1920. At the time of adjudication the 
Court fixed one year as the period within 
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wbioh he should apply for diaoharge. This 
order was based obviously under section 27 
of Act V of 1920 as the old Act, III of 1907 

contained no such provision. He, not hav¬ 
ing applied within one year, the District 
Munsif of Calicut annulled the order of 
adjudication and the District Judge of 
South Malabar afiQrmed the order on 
appeal. The present revision petition 
before me is against the order of the Dis¬ 
trict Judge. 

It has been contended before me that 
as the petition was 61ed under the old Act 
the petitioner obtained a vested right to 
' an unconditional order of discharge and 
the District Munsif’s Court had no juris¬ 
diction to impose a condition that dis¬ 
charge must be applied for within one year 
under section 27 of the new Act. It is true 
that in Chhatrapat Singh Dugar v. Kharag 
Singh Lachmiram (1), the Privy Council 
held that where an application under the 
Insolvency Act complies with all the con¬ 
ditions specified by the Act the petitioner 
le entitled to an order of adjudication and 
the dismissal of his petition amounted to 
an abuse of the process of Court. But I 
do not see bow this decision helps the 
petitioner. For some reason or other the 
petition did not come on for final disposal 
before the 25th of February and by the 
time it did so come on, the new Act bad 
come into force. What order should be 
passed on the insolvency petition seems 
to me to be a matter of procedure and it 
cannot be said that by the mere filing of 
a petition under the old Act the petitioner 
acquired a vested right to a particular 
.kind of order which cannot be afiected 
by the new Act. The order actually 
passed was a perfectly proper order under 
the new Act. It may be that if a condi¬ 
tion was improperly annexed it may be 
ignored as a nullity [vide Ram Ghandra v. 
Syoma Charan (2* ] but I do not see my 
way to hold in this case that the condition 
was improperly annexed or was passed 
without jurisdiction. I do not see how the 
remarks of Macleod, 0. J. in Ijaxmi Banht 
jLtd, V. Rnm Chandra l3) help the 
.petitioner. All that was said in that case 


<1) (1916) 44 Oal. 636-44 I.A. 11-31 M.L.T, 
86 = 16 A.Ii Ji 87 = (1917I M W.H. 100 = 33 
M.L.J. 1 = 19 Bom. li.R. 174-96 O.L.J. 
316 = 91 O.W.N. 497-10 Bat. L.T. 36 
(P.O.) 

(3) (1913) 10 O.Ii.J. 83-18 O W.IY. 1063. 

/i8) A.I.B* 1993 Bom* 60* 


was that there was no material differenoa 
between Act III of 1907 and the Act of 
1920 in the matter of what was required 
to be proved before it is decided that the 
petitioner bad a right to present hia 
petition. Nor does the decision in 
Aiyapparaju v. Venkatakrishnayya (4j 
help the petitioner. It is not decided in 
that case that when a petition was filed 
under the old Act and when the new Act 
had come into force by the time the 
petition comes on for disposal, the old Act 
is applicable and not the new Act. What 
was held there was that a creditor's right 
to apply for adjudicating his debtor an 
insolvent, based on an alleged fraudulent 
transfer by the debtor, had become barred 
under the old Act and therefore that the 
new Act could not revive the barred right 
and the District Court bad no power under 
section 78 of Act V of 1920 to excuse 

the delay so as to revive the barred right. 
This proceeds on a well-known and perfectly 
intelligible principle that a new Act cannot 
revive a right barred under an old Act. 
This decision does not therefore help the 
petitioner. See also Hanmayya v. Ram- 
ayya (5). My conclusion is in accordance 
with the decision in S, Bangiah Chetii v. 
Annasami Alwar Aiyangar (6) where it is 
observed that any orders passed under the 
old Act or rights obtained thereunder will 
be unaffected by the new Act. In the 
present case we have neither. 

A second point raised by the petitioner 
is that the adjudication should nob be 
annulled without notice to all the creditors 
and he relied on a decision in In the matter 
of Bainarayan Pal (7). In that case the 
petition for annulment was filed on the 
ground that the insolvents bad come to 
a settlement with all their creditors 
and objection was properly taken for the 
Official Assignee that notice should be 
given to all the creditors having regard to 
the nature of the ground, but I do not sea 
how that decision applies here. Bven if it 
does, it is for the creditors to complain. 
They have not chosen to appear and 
oppose the annulment in all the three 
Courts. I take it they are apparently 
satisfied with the annulment. Anyhow I 
do not see bow this objection can be taken 
by the petitioner. I may add that a 

(4) A.I.B. 1993 Mad. 463. 

(5) (199t) 41 M.I 1 .J. 196-(1931) M.W.N. 381. 

(6) A.I.B. 1934 Mad. 368. 

(7) (1874) 13 B.L.B. App. 96. 
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preliminary obieobion was taken bhab the 
revision petition does not lie as an appeal 
lies under seotion 75 11) proviso. As I 
have oome to a oonoloaion against the peti> 
tioner on the merits it may not be neoes* 
sary to deal with this objection, but 1 think 
the objection is well founded. The words 
'' of any nature whatsoever in section 4 
of the new Act show that all questions 
which arise in the course of insolvency 
may be dealt with by the Oourt for the 
purpose of doing complete justice and in 
such a case a Second Appeal lies to the 
High Oourt on a question of law. It, there* 
fore, seems to me that the revision petition 
is not competent. 

The result is the petition is dismissed 
with costs. 

Fetition dismissed. 


A I K. 1926 Madras 125. 


Phillips and Odgbrs, jj. 


Secretary of State —Appellant. 

v. 

Sreeramamurthi and others — Respon¬ 
dents. 

Second Appeal No. 6 of 1922, decided 
on 2nd March 1925, from the decree of 
the District Jucge, Salem, in A.S. No. 80 
of 1914, 

Limitation Act, Art. 145—Suit by Jagirdar 
against Government for vossrssion of forests—Pos^ 
8058ion for 60 years must be proved, 

A Jagirdar olaixned to recover posaesBion of oec- 
taiD loieBte from ibe GoverDmeot on the ground 
that they lormed pert of bie Jagir. Id support of 
biB tide be proved bis posBessioo from 1872 down 
to date (1914). 

Beld that as the ortgical title must be deemed 
to have beeo id the CrowD, plaintifl’s poseeaeioo 
for 60 years coder Art. 149 must be proved to 
exticguirh the tide of Goveroment. (39 Mad. 
617 (P.C.). Bel ov) [P. I‘i6. Ool. 2.] 

Advocate General —for Appellant. 

C. y. Ananthahrishna Aiyar and E. R. 
Krishna Aiyar —for Respondents. 

Phillips, J.:—The only question for 
decision in this ease is whether the plaint 
forests which were constituted as Govern¬ 
ment Reserve in 1910. belong to Govern¬ 
ment or form part of the plaintiff’s 
Ohinnakkalrayan Jagir. The learned Dis¬ 
trict Judge has considered the evidence and 
has come to the oonolusion that the plaintiff 
is the owner of these forests ; and has given 


a decree aocordingly. This Second Appeal 
is filed by the Secretary of State for India 
in Council and it is oontenoed that this 
finding of the District Judge is not 
warranted by law and that upon the facts 
found by him the suit must be dismiseed. 

There is no grant produced in this case, 
nor any other evidence of the manner in 
which the plaintiff obtained his Jagir, It 
would appear probable, that the J<igir was 
originally obtained by the plaintiff's prode- 
oeseors in-title squatting upon the land 
many years ago. However that may be, the 
real question for decision now is, whether 
the District Judge has found as a fact that 
these forests were originally included in 
the Jagir or whether he means to find that, 
inasmuch as the plaintiff has proved 
possession and enjoyment since 1872, the 
presumption must be raised that the land 
belongs to him. 

The latter, is I think, the correct inter¬ 
pretation of the judgment, as will appear 
from paragraphs 18 and 19, in tbe first 
of which be sets out all bis findings of fact 
and in the second, the legal inference to be 
drawn from these facts. The most 
important finding of fact is tbe first, namely, 
that neither party has produced satisfactory 
evidence of title apart from tbe eyidenoeof 
possession and enjoyment. Tbe second 
finding is, that, there is no evidence from 
which it can be stated definitely in whose 
possession and enjoyment tbe slopes (t.e., 
tbe suit forests) were down to the year 
1872. From these two findings I think 
it is clear that the Judge did not mean to 
find that the title of the plaintiff was 
proved ; but inasmuch as possession for 
38 years had been proved it was incumbent 
on Government to prove a subsisting title, 
failing which possession for 60 years might 
be inferred. The learned Judge refers to 
the decision of tbe Privy Council in Secre- 
tary of State V. Chelhkani Rama Rao (1) 
but be distinguishes that case on the 
ground that there the legal problems started 
with the position that the title was in the 
Grown, whereas in the present case the 
Government has shown no subsisting title. 
There seemsto be aoertain amount of confu¬ 
sion in the learned Judge’s mind as to tbe 
difference between '' title ” and “ subsisting 

(1) ( 1916 ) 39 Mad. 617*43 I.A. 492 = 31 M L.J, 
324*30 O.W.N. 13U*(1916> 3 M.W N. 
324=14 A.L.J. 1114 = 20 M.L-T, 435 = 4 
Ij W. 466*18 Bom. L.R. 1007 = 25 C.L.Jr 
69 (P.O.) 
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faitld.” Undoubtedly the title must originally 
have been in the Government, for other¬ 
wise DO grant oould have been made of the 
land and when the Judge talks of “ sub¬ 
sisting title *' he appears to think that in¬ 
asmuch as there has been adverse pos¬ 
session for a number of years that original 
title has vanished, unless Government 
can show that it is still subsisting. This 
question of “subsisting title" has been 
very clearly dealt with in the judgment of 
the Privy Oounoil in Secy, of State v. 
Ghellikani Rama Rao (1) where they deal 
with the prior judgments of this Court 
namely Secy, of State v. Vira Ray an (2), 
Secy, of State v. Kota Bapanamma Garu (3) 
and Chelikani Rama Ran v. Secy, of 
State (4), the last of which was then under 
appeal. In these prior oases, it had been 
consistently held that if a person had 
been in possession of land for a long 
period it was incumbent on the Grown 
to show possession of the proprietary 
right within 60 years, namely, that it was 
incumbent on Government to establish not 
merely original title but a “ subsisting 
title." The view has been directly nega¬ 
tived by the Privy Oounoil. After referring 
to the view of this High Court expressed 
as follows :— 

**Tboagh no tide waa origtoally in tha Orowo, 
Btill ag the posseaaioa of the olaimaota foe twaoty 
years prior to tha aotifioatioa is (ouod, it rests 
opon the Crowa to prove that it has a subsisting 
title by ebowing that the possession of the olai- 
mants oommenoed or beoame adverse within the 
period of limitation, that is, within sixty years 
before the notifiaatioo.” 

their Lordships remark, 

*'InBO far as thiB negatives tha duty resting 
upon the claimants to eBtablisb affirmatively their 
and their predeoeesore* posseesion lor sixty years, 
their Lordships opinion is, as stated, that tbU is 
erroneous. But with reterenoe to the “subeisting 
title" it appears to their Lordships that nothing 
farther is needed than the acknowledgment of the 
undisputed fact, that these islands formed in the 
sea belong to the Orown. That faot is funda¬ 
mental : until adverse possessioa against the 
orown is oomplete, that is to say, is lor the 
period of sixty years, that fundamental faot 
remains, and that faot forms 'Bubsieting title." 

It is, I think clear, from this dictum 
that it is misleading to talk about 
“ subsisting title" when there is a finding 
of original title in the Government, 
which title has nob been displaced by proof 

fa) (1886) 9 Mad. 176. 

(3) (1896) 19 Mad. 166. _ 

. (4) (1910) 33 Mad. 1 — 30 M.L.J, 66-7 M.L.T. 

138. 


of adverse poEsession. Consequently the 
District Judge, having found that there 19 
no evidence on which a finding as to pos¬ 
session and enjoyment prior to 1872 can 
be based, held that the plaintiff has failed 
to prove adverse possessioa for the full 
period of 60 years and consequently bis 
title against Government has not been 
perfected. His finding that possession for 
over 60 years must be presumed is there¬ 
fore wrong. It is argued for the plaintiff 
that there are certain observations in the 
judgment which go to show that tha learn¬ 
ed Judge really found that the plaintiff 
bad title from the time of his grant 
and reference is made to the following 
observations :— 

Paragraph 11 : 

" I think the ioferenoe ib legitimate that from 
1673 to 1684 P. W I’a unole was in poeseasion as 
lessee of these blocks and that they were really 
part of the Jagie itself. ” 

Again in paragraph 18 : 

" The legitimate oonolusion is from 1873 on¬ 
wards down to the date of the notificatioo, these 
slopes have formed part of the Obinoakal Rayan 
Jagir. ’* 

As I have pointed out above, I am 
satisfied that from the conclusions of faot 
specified in paragraph 18 and the legal in¬ 
ferences drawn therefrom in paragraph 19 
that this statement, “ that the slopes 
formed part of the Chinnakal Kayan Jagir " 
only means that this conclusion is arrived 
at from the presumption that arises from 
possession since 1872 and is not a finding 
of faot apart from the question of adverse 
possession. 

In this view the plaintiff must be deemed 
not to have established his title and con¬ 
sequently the appeal must be allowed and 
plaintiff’s claim dismissed with costs 
throughout. 

Odgers, J. :—I agree. 

Appeal allowed. 


A.I.K. 1926 Madras 126. 

CouTTs Trotter, c.j. and Bambsam, j, 
N. M. Khajamyan Roxother —Appellant 

V. 

Appavu Pillai (dead) and others —Res¬ 
pondents. 

Appeal No. 342 of 1920, decided onSOth 
January, 1925, from the decree of the 
Addl. Sub-Judge, Triohinopoly, dated SOth 
September, 1920, in Original Suit No. 2 
of 1920. 
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Oio. Pro Cod*, O- i?3, r, 2—Suit for possesion 
0 /shartf «n Melv^rAin and Eadiv^ram — Trial 
almost clo&ed^Plaint^ff wishing to withiraw part 
of the claim u’it^iout specific reasons cannot be 
allowed to wilhiraw. 

Plainiifi claimed partition and pooeesston and a 
poiznaDent injuoo^iOQ restrainioK the defendant 
from euterioR on th>* plaintifi'e share in both the 
Malvaram and Kudiuaram of the suit land. After 
defendant filed hi!) written statemeot and the isaues 
were framed, he asked for permission to withdraw 
the suit in respeot ot the Ualvafam and to ooufine 
himself to the olaim of the iCudinaram. Ho speoifio 
reasons were given (or such withdrawal. The lower 
Court permitted t'he withdrawal and granted leave. 

field that the lower Oourt used its disoretion 
wrongly and that the defendant should have such 
Older vaoated without waiting for the final judg’ 
ment. [P. 127, Ocis 1 and 2.] 

A. Krishnaswamy Iyer, B, R. Vijiaya- 
raghavachariar and K BcLlasubramayiM 
Iyer —for Apoellanb. 

L. A. Govmdaraghava Iyer and Watrap 
Suhramctriia Iyer —for Raspondenfc. 

Order;—Wa deal first with the prelimi¬ 
nary point raised in the ground of Appeal 
No. 21, that; the action of the lower Court 
in allowing the plaintiff at a late stage in 
argument to withdraw his olaim for 
TnelvOLram, and in having permitted him to 
bring a fresh suit thereon was altogether 
illegal and unjust. 

The facts, as we have ascertained them, 
are that after a prolonged trial, in the course 
of the plaintiff’s arguments after the 
defendant had been heard, the plaintiff 
on 25th September, 1920. presented a 
petition asking for permission to withdraw 
this olaim in respeot of the melvciravi right 
in the suit lands with liberty to file a fresh 
suit in respect of the same, and that the 
petition was granted. In the plaint the 
olaim had been stated in very general 
language and the relief asked for was a 
decree for partition and possession and a 
permanent injunotion restraining the 
defendant from entering on the plaintiff’s 
share. In the body of the plaint, however, 
the plaintiff’s right is described vary 
generally. In paragraphs 3 and 4, for 
instance, there are references to his owner¬ 
ship or acquisition of shares in both the 
melvaram and kudivaram of the suit lands. 
The defendant in bis written statement 
met him in respeot of both. The issues 
again are very general, there being but a 
general reference in them to the nature 
and extent of the interest acquired by the 
‘Plaintiff. In the judgment, paragraph 5, 
dioweYer, we have the lower Oourt’a own 


statement as to what it understood was 
the real scope of the suit. It stated clearly 
that the plaintiff was claiming ynelvarani 
as well as kudivaram. In the plaiotiff’s 
petition and affidavit already referred to 
there was no suggestion that the suit 
was not for melvaram or that it had not 
been tried in respect of the olaim to mcl- 
varavi as well as to kudivara^i. 

Turning to the ground on which the 
plaintiff asked for permission to withdraw 
the suit and to sue again we find notbing 
alleged at all except that be preferred for 
the time being to confine himself to the 
olaim to kudivaram and that a decision 
as to melvaram in the present suit was 
unnecessary. There is no further expla¬ 
nation of any sorb for this change in his 
attitude and something was necessary to 
justify it, beyond his mere preference. It 
has to be observed that this was announced 
after the defendant had been put to the 
trouble and expense of the trial, which 
was almost completed. In these circum¬ 
stances there can be no doubt that the 
lower Court used its discretion wrongly 
in permitting the withdrawal and granting 
leave. The onU remaining question is 
whether the defendant is at liberty to 
make that a ground of appeal. It is 
possible that speaking strictly we ought 
not to allow him to do so. There is, 
however, no doubt that it is his duty to 
have an order such as this vacated without 
delay and that it is not for him to wait 
until the suit in respect of melvaram is 
actually filed and then to plead that this 
permission was given wrongly— Tkuljaram 
Row V. Gopali Ayyan (1). The question 
is then only whether he is at liberty to 
advance this objection in an appeal 
against this decree or should have made 
it in a revision petition. In view of the 
fact that no question of delay or limitation 
arises and of the obvious advisability of 
an early disposal of this matter, we think 
ourselves justified in treating this portion 
of the appeal as a revision petition. In 
doing so wo hold that the lower Court 
had no jurisdiction to permit the with¬ 
drawal and grant leave on the sole ground 
that the party did nob prefer to proceed 
with his litigation. We, therefore, set 
aside the order of the lower Court, dated 
30bh September, 1920. 


(1) (1917) 33 434 = 21 M.L.T. 239-(1917) 

M,W.N. 334. 
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The result is that this portion of the 
plaintiff’s suit has not been disposed of. 
We, therefore, call on the lower Court for 
findings on the issues already framed so 
far as they relate to the plaintiff's claim to 
melvaram. The findings will be recorded 
on the evidence on record. They are due 
in this Court within six (6) weeks and 
seven v7) days will be allowed for objec¬ 
tions. 

Findings ordered. 

A.I.R. 1826 Madras 128 (1). 

Spbnoer, J. 

K. R, Radhakrishna Aiyar —Judgment- 
Debtor-Petitioner 

V. 

VinayakaswamiaTt minor by guardian 
T. A. Ramachandra Rao —Decree-holder 

Kespondent. 

Civil Revision Petition No. 944 of 1924, 
decided on 27Lh April, 1925. against the 
order of the Sub-Collector, Kumbakouam, 
in Execution Petition No. 75 of 1924. 

Cfv. Pro. Code. 8- 47—Objection as to jurisdic¬ 
tion to try suit cannot be raised in execution. 

An objeotioD to the iarisdiotioo of the Ooact 
that tried the enit ie not one of the qaestions 
allowed by 8 47 to be dealt with in exeoation. (43 
Mad. 675 (F.B.) Ref.) fP. 130i Col. 1.] 

N. S, Rangaswami Aiyangar and 
S. Rangaswami —for Petitioner. 

K. S. Sankara Aiyar —for Respondent. 

Judgment:—An objection was raised to 
the exeoubion of a decree in a suit for rent 
under Madras Act 1 of 1908, in which the 
petitioner did not appear and defend him¬ 
self against the plaintiff’s claim, the ground 
of the objection being that the Court bad 
DO jurisdiction to try the suit. The defence 
of want of jurisdiction is one that should 
have been raised at the trial of the suit 
itself. After the passing of the decree, the 
defendant’s only course was to apply under 
Order 9. rule 13. Civil Procedure Code to 
have the ex parte decree against him vacated 
and the suit reheard. An objection to the 
jurisdiction of the Court that tried the suit 
is not one of the questions arising between 
the parties to the suit and relating to the 
execution, discharge or satisfaction of the 
decree, which are allowed by section 47, 
Civil Procedure Code * to be dealt with in 
execution’, [vide Zamindar of Ettiyapuram 


V. Chidambaram Chetty (1) and KaiipadO' 
Sarkar y. Hart Mohan Dalai As th& 
petitioner was in fact a party to the suit, 
though not represented ac the trial, he 
cannot invoke the authority of the Privy 
Council decision in Khiarnjmal v. Daim (3). 
The Revision Petition against the order 
of the Sub-Qolleotor passed upon the decree-' 
holder’s execution petition is dismissed* 
with costs. 

Petition dismissed. 

(1) (1990) 43 Mad. 675=39 M O. J. 203 = 12 Ii. 
W. 217 = 28 M. L. T. 75 = (i9i0) M. W. N. 
400 (F.B.) 

(9) (1917» 44 OaJ. 627 = 24 C.L J. 376 = 91 O.W.N,- 
1104. 

(3) (1905» 32 Cal. 996 = 32 I.A 23 = 9 C.W.N. 
201 = 2 A.L.J. 71 = 7 Bom. L R. 1 = 1 O.L.J*- 
684=8 Sar. 734 (P.G.) 

A.IR. 1926 Madras 128 (2). 

VlSWANATHA SaSTRI, J. 

Alapati Ramaswami —Plain oiff-Appel¬ 
lant. 

V. 

Dasari Venkatanarayana —Defendant- 
Respondent. 

Second Appeal No. 408 of 1923, decided 
on 16th September. 1925, against thu 
decree of the District Judge. Guntur, in 
Appeal Suit No. 332 of 1921. 

Civ. Pro. Code, O. 6, r. 17 ~Amendmeni aa&ing^ 
for change in the date of cat<aa of aaion should bo 
allowed. 

Amendmenfe should be allowed when there is no 
obauge in the oause of action but only a obacge in 
the date when the oanse of aotioo arose. (36 Madr 
378 Bel. upon I 86 Ail. 370 Ezpl.i [P. 199. Ool. 2.J 

B. Somayya —for Appellant. 

N. Rama Rao —for Respondent, 

Judgement:—Second Aopeal by plaintiff 
against the decree of the District Judge of 
Guntur in Appeal Suit No. 332 of 1921. 

The question to be considered in this 
appeal is one of limitation, and the facts 
are as follow :—The defendant executed 
a bypotbeoation bond Ex. A, on 
10-10-1917. Under this bond a sum 
of Rs. 2,000 was due to the plaintiff and 
the defendant undertook to deliver 7i can¬ 
dies of paddy every year for a period of* 
eight years. The paddy was deliverable 
on Pushya Babula 30tb of every year* 
and in ease default was made in the delivery 
of the paddy the defendant made himself' 
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liable to pay the market value of the 
paddy in PoDour market on the 30tb Pbal- 
gnna Babnla of the same year. There is 
also a provision in the bond to the efifeot 
that in case the first instalment was not 
fally paid the last instalment also beopme 
due; and that in ease the second instal¬ 
ment was not paid, the 7th instalment also 
became doe; and so on. Per the first 
instalment a small quantity of paddy bad 
been delivered, and on 20-11-1918 the 
plaintiff instituted a suit for the reco¬ 
very of the amount due with respect to 
the first and eighth instalments. The plaint 
in this suit was leturned for presentation 
to the proper Court on 24 9-19 and it 
was presented in the District Munsif’s 
Court of Bapatla on 26 9-1919. The 
present suit out of which this second 
appeal arises was in respect of the second 
and seventh instalments. One of the con¬ 
tentions urged was that the suit was bar¬ 
red under Order II, rule 2 of the Code 
of Civil Procedure. Both the Courts below 
upheld this contention and dismissed the 
suit. 

It is contended before me that the cause 
of action in the present suit which was 
instituted on 31-8-1920 did not arise on the 
date when the plaint for the first and 
eighth instalments was filed and that, even 
if it did arise the date of the cause of 
action was not 30th January 1919 as stated 
in the plaint, but 30th of Pbalguna Babula 
which would be about March 1919. For 
oonsidering when the cause of action really 
arose, reference has to be made to Exhi¬ 
bit A. This document recites that the paddy 
was deliverable on Pushya Babnla 30th of 
every year, and that in case there was 
failure to deliver the paddy, defendant was 
to pay the value of 14^ candies at the price 
prevailing in tbe Ponnur maket on Phal- 
guna Babnla 30bh. Before the parties went 
to trial the plaintiff put in a petition to 
amend tbe plaint by stating that tbe cause 
of action arose on Pbalguna Bahula 30th 
and this application was refused by both 
the Courts below on tbe ground that " a 
change in the cause of action would prevent 
the suit being barred and thus deprive the 
defendant of his right to have the suit 
dismissed.'* Both tbe lower courts were of 
opinion that the amendment would make 
a change in the cause of action, but this 
does not appear to me to be so. The change 
would be only in the date when the cause 
of action arose and not in the cause of 

1936 M/17 & 18 


action itself which would remain the 
same. The dcoumeiit distinotily pro¬ 
vides that the value of tbe paddy as and 
on Pbalguna Bahula 30tb was to become 
payable in case tbe paddy was not delivered. 
For the purpose of inetituting the suit the 
plaintiff would therefore bave to wait till 
Pbalguna Bahula 30th for the purpose of 
ascertaining tbe price on that date. It is 
only after ascertaining ibe price that be 
could have valued bis suit and ceme in 
with his plaint. Tbe cause of action 
remains as it was, namely tbe failure to 
deliver paddy, but tbe only variation 
which tbe plaintiff wanted to make was as 
to when tbe cause of action arose. 
Therefore such an amendment could be 
allowed as laid down by this court in 
Sev7tgan Chetti v. Krishna lyertgar^il). The 
Vakil for tbe resnondent relies upon a case 
in Balharan Upadhya v. Qaya Din 
Kalevar (2) but all that this case lays 
down is that no amendment should ha 
allowed when there is a change in tbe 
cause of action and not when there is a 
change in tbe date when tbe cause of 
action arose. Tbe grounds on which tbe 
lower courts'declined to allow the amend¬ 
ment seem to me to be untenable ; and tbo 
amendment in my opinion ought to bave 
been allowed. In this view tbe suit would 
not be barred by limitation. 

Other pleas were also raised which 
form tbe subject matter of issues 2 and 3. 
No evidence was let in and no finding given 
on these issues by the trial court. 

Tbe appeal is therefore allowed and tbe 
suit is remanded to tbe trial court for 
disposal after receiving evidence on tbe 
remaining issues. 

Costs in this court will ba paid by tbe 
respondents. Costs in tbe lower courts 
will abide and follow tbe result. 

The appellant will get a refund of tbe 
Court fee paid on tbe memorandum of 
second appeal; and in the memorandum 
of appeal to tbe lower appellate Court. 

Case remanded. 


(1) (1913) 36 Mad. 378-10 M.D.T. 567=13 1.0. 
968-33 M.L.J. 139. 

(3) (1914) 36 AH. 370-34 1.0. 966-13 A.Ii.J, 636. 
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’►AIR. 1926 Madras 130. 

Spencer and Madhavan Naib, jj. 

Sivan Pillai and another —Pafcitioners- 
Appellanlis 

V. 

T, S. Venkateswara Ayyar —Baspon- 

denfi. 

Appeal No. 70 of 1925, and Civil Rav. 
No. 106 of 1925, decided on 9iib September, 
1925, from the order of the Disbriob Judge. 
T^innevelly. in I.A. No. 992 of 1923. 

•(a) Truits—Scheme of Managernsni not p^ovl^ 
ding for removal of irustes—Trustee can be removed 
by separate suit only> 

A petition is not competent ior the removal of a 
troatee in the absence ot any ptoviaion. in the 
scheme, for his removal. It would be necessary 
to bring a separate snii. [P. 130, Ool, 3.] 

•(b) Ciu. Pro. Code, S. 47—ache7ne of Manage¬ 
ment ot trust-order of a Court acting under 
scheme is not order in execution—No appeal ties. 

An appeal will not lie against an order made by 
a Court exercising a power given to it by a provi¬ 
sion in the scheme of Management ol a trust ^ 
euoh an order is not an order made in execution* 
[P. 130. Ool. 3.] 

T. M. Krishnaswami Aiyar and K. S. 
Varadackari —for Appallants. 

K. V. Sesha Aiyangar —for Respondent. 

Spencer, J.:—The revised decree in this 
scheme suit as passed on March 16bh, 1906, 
by the learned District Judge of Tinnevelly 
(now Mr. Justice Phillips) provided that 
the trustee should hold office foe a term of 
7 years renewable at the will of the 
villagers and the Court. New trustees 
ware to hold office upon nomination by the 
villagers of Tbiruvannathapuram and 
Thimmarajapuram, subject to the approval 
of the Distriot Court. More than twice 
7 years bad passed, when the matter came 
up again before the Distriot Judge of 
Tinnevelly in November 1924. At that 
time, there was a mahazar dated 16iih 
December, 1922, signed by several villagers 
asking the Court to approve of the 
nomination ot VenkataYama Aiyar. Thera 
was another mahazar dated 15th PabrnMy, 
1923, asking the Court to appoint Vonka- 
teswara Aiyar, the trustee hitherto in 
office. While that was pending, the 
present petitioner and appellant, bivan 
Pillai who claimed to have an interest in 
the trust, filed a petition supporting the 
candidature of Venkateswara Aiyar. The 

Distriot Judge dismissed the petition and 


from bis order this is an appeal or a 
revision. So far as the records show, the 
District Judge was in error in stating that 
the 4th respondent was to be treated as 
holding office for the third term. He 
seems to have failed to appreciate 
that under the scheme, it was necessary to 
have a nomination by the villagers and an 
approval by the Court before any trustee 
could be appointed or bis berm renewed. 
The Distriot Judge might have oalled upon 
the villagers to make a nomination of the 
person considered by the villagers to be 
the most fib to be appointed as a trustee 
upon the expiry of the term of Venkates¬ 
wara Aiyar, and if the nomination so 
made by them bad his approval, he might 
have appointed the nominee. Ib does not 
appear whether there was any such nomi¬ 
nation and confirmation. But the Distriot 
Judge made an order disposing of the 
petitions of Venkatarama Aiyar and of 
Sivan Pillai. The petibion of the former 
was that the present trustee should be 
removed. That request could not be 
granted by the District Judge upon a 
petition of this nature* For the removal 
of a trustee, it would be necessary to bring 
a separate suit, in the absence of any 
provision in the scheme for his removal. 
Upon Sivan Pillai's [».c., petitioner's] 
petition, it is not clear what order the 
Distriot Judge could have made other than 
to dismiss it, as it was not competent. 
The scheme does not provide for indepen¬ 
dent petitions being put in to support the 
candidature of various claimants for tbo 
office of trustee. As the District Judge 
has not acted without jarisdiotion or com¬ 
mitted any material irregularity in bis 
order dismissing the petition, we cannot 
interfere in revision. 

As regards the appeal, there is a preli¬ 
minary objection that no appeal will lie. 
In the light of the recent Privy Council 
decision in Bhogilal v. The Dakore Temple 
Committee (1), and the decisions of this 
Court in Lokasikhamani Mudaliar v, 
Thiagaroya Ghettiar (2) and Banganadha 
V. Krishnaswamy (3), lam of opinion that 
an appeal will not lie against the order 
made by a Court, as in this case exercising 
a power given to it by a provision in the 
scheme and that suoh an order is not an 
order made in exeontion. In Prayaga Doas 

(1) A.I R. 1936 P.O. 166 (P.O.) 

(9) (1917) 6 i:i.W. 696-(1917) M.W.N. 130. 

(3) A.I B. 1934 Mad. 869, 
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Jee Varu v, Tirttmala Purisa Srirangx- 
ch&ryulu (4), thara is aa obsarvafeioa that) 
the order to be made by a Distriob Ooarb, 
in Ghat case appointing a treasurer in a 
soheme of naanagemenb of a Davastbanam, 
should be oonsidered as an order made in 
execution. But, in view of the decision of 
the Privy Oounoil to which I have referred, 
I do nob think we are bound by that 
observation which was made with rafecenoe 
to the oircumabanoes of the oarbioular 
schema concerned in that oasa. Taa appeal 
and the revision petibion are dismissed As 
dihe District Judge’s order was somewhat 
ambiguous, there will be no order as to 
oosbs. 


d^adhavRil Nair, J. —-I antiraly ag»*ae 
with the order proposed by my learnsd 
brother. I will just say a few words only 
about the preliminary objection. In view 
of the decision of the Privy Council in Bho- 
gilal y. The Dikore Temple Committee (1), 
I think it must be held that the order is 
not subject to appeal under section 47, Civil 


Procedure Code. In that case, it was 
held by the Privy Council, that an order 
passed by the District Judge affirming or 
disaffirming the rules made by a committee 
of management in pursuance of directions 
in a scheme settled by it, cannot be made 
the subject-matter of an appeal under sec¬ 
tion 47, Civil Procedure Code. The order 
that is now complained against comes 
within the scope of that ruling. In this 
order, the learned District Judge refused Go 
accept the nomination by the villagers of 
one Venkatarama Aiyar in pursuance 
of a scheme *' settled under sec¬ 
tion 92, Civil Procedure Code and treated 
the present trustee as continuing in the 
office. Mr. T. M. Krishnaswami Aiyar who 
appears for the appellant has sought to 
distinguish fehs Privy Council case, on the 
ground, that what their Liordships stated in 
that case amounted to this only, namely, 
that applications with regard to the scheme 
decree settled in that case should have 
been made to the Privy Council, as the 
scheme decree was one finally passed by 
the Privy Council. 

I cannot accept this argument. There 
is no justificabion for such a contention in 
the judgment itself. The argument invol¬ 
ves the assumption that the Privy Counoil 
decree is still not a final and oomplete 
decree, that the Privy Council should be 


oonsidered to have given directions to the 
Distriob Court to frame rules and to submit 
the D.sbriob Court’s raoommeQJatioas and 
that ib is for the Privy Oouacil to pass 
orders afbor receiving such recommenda¬ 
tions from bho Distriob Court. Such an 
argument was pot forward in Prayagx 
Doss Jee Varu v. TtrumiU Purisa Sri- 
rangxchiryulu (4) anl it is thus mob by the 
learned Judges who ovarrtAod that argu¬ 
ment. Ib is tru3 thab bbsit Ijjrdships 
have stabubory aubhoribv to make refe¬ 
rences under Seobion 17 of tha Privy 
Council Act. 3 and 4 Will. IV. Chap. 41 
in which case the referee, wouM have to 
report to their Lordships, and tha case, 
would bo adjourned pending the receipt of 
tha report as in Hutchinson v. Gdlcspie f5), 
bub in the present oasa. it is, wa think, 
clear from tha judgment and tha order that 
their Lordships did nob intend to maka any 
such rafaranoa but disposed of the appeal 
finally, leaving the directions conbainad in 
their judgmanb to be executed in the usual 
manner. I think similar observations 
may be made in this case also with 
reference to the suggestion made by 
Mr, T. M. Krishnaswami Aiyar. 

This Court has already bald in a decision 
in Logasikhamani Hudalicir v. Tkiagaroya 
Ohettiar (2) which was followed in Itzng(i~ 
nadha v. Krishnaswamy (3) that direc¬ 
tions given effect bo under the provisions 
of the schema cannot be made the subject- 
matter of an appeal under Section 47, Civil 
Procedure Code. Sea also tha unreported 
decision in Vythilinga. Mudaliar v. Haha- 
deva Aiyar (6). Two decisions, viz.: — 
Ponnambala Tambiran v. Sivagna^ui 
Desika (7) and Prayagadoss Jee Varu v. 
Tirumala Purisa Srirangacharyulu{'i) have 
been relied upon by the learned Vakil for 
the appellant in support of his arga- 
ment. It may be pointed out that the 
proceedings referred to in the decision i>a 
Ponnambala Tambiran v. Sivagyiana Desika 
Gnana Sambandha Pandara Sannadhi fT) 
did not relate to any scheme which wtts 
settled by the Court under Section 92, 
Civil Procedure Code and therefore that 
decision is nob obviously applicable. As 
regards Prayaga Doss Jee Varu v. Tiik~ 
mala Pursia Srirangacharyulu (4) I agree 

(6) (1856) llEx. 798=>25 L.J. Er. 103=.2 Jar. 

(N.8.) 403-4 W.R. 303. 

(6) Oivil Rev. Patitioo No, 645 of 1934. , ^ 

(7) (1894) 17 Mad. S43-21 I.A. 71 = 6 Sar.‘23t 

(P.O.) U 


(4) (1908) 31 Mad. 406 = 4 92. 
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'V 9 itb my learned brother in thinking that, 
after the Privy Counoil deoision in Bhogilal 
y. The Dakore Temple Committee 11), it 
cannot be relied upon as an authority to 
show that the order in this oase is appea¬ 
lable under section 47, Civil Procedure 
Code. 

Appeal dismissed, 

A I K. 1926 Madras 182. 

Jackson, j. 

E, M, Qopalakrishna Konar —Petitioner 

V. 

A, Vilanga Konar and another —Kes- 
pendents. 

Civil Mis. Petition No. 961 of 1924, 
decided on 13th March, 1924, from an 
order of the Sub-Judge, Madura, in Original 
Petition No. 59 of 1923. 

Election^ InjuneiUn—None can be granted pre¬ 
venting on eieeted mintbir trim taking hie seat in 
Ccnncil^ Spttifie Belief Act, 8. 54, 

It is iispo68ible to lay do^n an esbavstive rule 
but generally epeakiDg ininnetioDB eboold be oon- 
flned to pteEer^ing tbe Btatos quo aniCt to prevent- 
iog irremediable damage or Ioeb to tbe property 
ra the suit, or to averting sobetantial injury. No 
Buob oonditione arise vrbete the Court ie moved not 
to re-inetate tbe nneeated Counoillor. but to 
oneeat tbe Connoillor declared elected in bis 
stead, and thus create a vacanoy in tbe Monioipal 
Gonnoil pending a civil litigation in respect of 
that matter ; in snob caee there is no gionnd for 
interferenooa [P. 183, Col. 3,] 

E. L, Thornton for C. Erishnaswami 
Bao, A. V, Visvanatha Sastri and 
A, Baghunatha Bao —for Petifeioner. 

K, Bajah Aiyar —for Respondents. 

Order :—This is a petition for issue of 
an injunction restraining second respon¬ 
dent from taking his seat as Counoillor in 
the Municipal Council of Madura pending 
disposal of 0. R. P- No. 182 of 1924. 

Petitioner and respondents were rival 
eandidates in a Municipal election; petitioner 
was declared elected, and has since been, 
unseated after the inquiry in O. P. No. 51 
of 1923 in the Court of the Subordinate 
Judge of Madura, and 0. R. P. No. 182 of 
1924 is preferred against that deoision. 

I am doubtful whether this Court has 
jurisdiction to grant an injunction in auoh 
a matter. No such power lies with the 
Judge who bolds an inquiry under the 
election rules, and it is not clear that the 
High Court acting in revision has any 


extended power. If a suit is transferred 
to the High Court, its powers are confined 
to powers which but for tbe transfer might 
have been exercised by tbe original Court t 
Annie Besant v. Narayaniah (1). However 
the Calcutta High Court has held that it 
has general power of granting injunctions : 
Bash Behary Dey v. Bhowani Churn 
Bhose (2) and Murtgle Chand v. Gopah 
Bam (3) and I will proceed on tbe assump¬ 
tion that the Court has jurisdiction. 

Obviously an injunction of tbe sort 
prayed for, which can only be based upon 
e,prima facie consideration of tbe oase,!', 
must be granted with oiroumspection. It I j 
is impossible to lay down an exhaustive 
rule bub generally speaking such injuno- \ 
tions should be confined to preserving tbe ‘ 
status quo ante, to preventing irremediable 
damage or loss to tbe property in the suitr 
or to averting substantial injury. None of 
these conditions arise in tbe present case. 
This Court is not moved to reinstate the 
unseated Councillor, but to unseat the 
Councillor declared elected in bis stead, 
and thus create a vacancy in the Municipal. 
Council and an entirely new situation. It' 
may be noted here that in Aslatt v. Corpora^ 
tion of Southampton (4), the leading 
English case which warrants the interfe¬ 
rence of tbe Courts in these matters, tbe 
Courts* order of injunction preserved the 
status quo ante. Compare also Wallace, J«> 
in Sarvothama Bao v. Municipal Councilt. 
Saidapet (5), " the ordinary Civil Court has- 
tbe right to granta proper temporary injuno- 
tion relating to matters in status quo ante-' 
until the snit is tried". Nor Is there any 
question of irremediable damage, or Indeed 
of any damage at all. Tbe injury which is- 
contemplated can at most only be each in* 
jury as an inhabitant of Madura town may' 
suffer owing to a Connoillor who will- 
ultimately be proved not to have been duly 
elected temporarily taking bis seat in the- 
Council. It is difficult to conceive the- 
oiroumetanoes which wonld give any sub* 
stance to an injury of this sort; and tberS' 
is no special allegation to this effect. 

(1) (1914) 88 Mad. 807*41 I.A. 314*37 M-Ii.J. 
90*18 O.W.N. 1089*1 L. W. 590*<1914) 
M.W.N. 586*16 M.L.T. 165*90 O.IjJ. 
368*16 Bom, L B. 636*13 A.ti 7. 1165' 
(P.O.) 

(9) (1907) 84 Oal. 97. 

(5) (1907) 84 Cal. 101. 

(4) (1881) 16 Ob. D. 143*60 L.J. Cb. 81*48 
464*99 W.B. 117. 

(6) A.l.B. 1993 Mad, 476. 
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Aooordingly I see no reason to grant an 
dniunotion, and dismiss this petition with 

«09t8. 

Memorandum of obiaotiona will follow. 

Petition dismissed. 


^A.IR 1923 Madras 133 (1). 

Dmvadoss and Waddsr, jj. 

M. A. B. R. Af. P. Muthu Veerappa 
•Chettiar —Appellant 

V. 

U. K. Siva^gurwiatha Pillai —Respon¬ 
dent. 

Appeal No, 369 of 1924t decided on 3rd 
Beptembar, 1925. against the order of the 
District Judge, Ooimbatore. dated 28bh 
August, 1924. in Insolvency Petition No. 43 
of 1924. 

*Provincia{ IndoZudncy Act (J9^0), 8 ^5—Son’s 

A Hinda eon oao be adjudioated insolveot in 
xespeot of hia father's debt. [P. 183, Col. 1.] 

Af. Patanj'ali Sastriar —for Appellant. 

T, R. Ramachandra Aiyar, P. Bala- 
'krishna Menon and 3. Srmivasa Aiyar — 
^or Respondent. 

Judgment:—This is an appeal against 
the order of the District Judge of Coimba¬ 
tore dismissing the appellant’s application 
to adjudicate the respondent an insolvent. 
'TChe learned Judge dismissed the applica¬ 
tion on the ground that the respondent 
should not be adjudicated in respect of 
bis father’s debt, as there was no personal 
liability on the part of the respondent in 
‘xespeot of such debt. The petitioner in bis 
petition alleged that the respondent was 
pressed to pay the debt due to him and he 
requested the petitioner to give him time 
to collect the outstandings and pay him. 
Taking advantage of the time given to 
him, ha made certain alienations in favour 
of certain creditors which the petitioner 

' alleges to be fraudulent preferences. There 

is nothing in the Insolvency Act which 
, prevents the undivided members of a joint 
I Hindu family from being adjudicated 
i insolvents in respect of debts due by the 
family. Each case would depend upon its 
•niroumstanoes. If the petitioner makes 
f^ha necessary allegations and proves them, 


then the Court would be justidod in adjudg¬ 
ing the members of a jointi family insol¬ 
vents. In the case of a joint Hindu family, 
if the father incurs debts and dies, the 
other members of the family do not stand 
in the rolation of beirs ; they only succeed 
to him and the debts are binding upon 
them. It was laid down by a Bench of this 
Court in V. S. Rm. Chokalingam Chettiar 
V. Tiruveyikatasat7ii (1) that the relation of 
creditor and debtor existed between the 
lender and the members of a joint family 
in respect of debts incurred by the family. 
That being so, there was no reason why 
the lower Court should not have enquired 
into the matter and disposed of the petition 
on the merits. We therefore set aside the 
order and direct the District Judge to 
restore the petition to file and dispose of 
it according to the provisions of section 24 
of the Provincial Insolvency Act. Costs 
will abide the result. 

Case remanded. 

(1) C.M.A. No. 47 ol 1916. 

^A.IK. 1926 Madras 183 (2). 

Odgers, j. 

Kommareddi Bamachandrayya and 
others —Petitioners 

V. 

Vodury Venkaiaratnam —Respondent. 

Civil Revision Petition Nos. 500 and 
501 of 1924, decided on 9iih April, 1925. 
against the orders of the Court of the 
Principal District Munaif, Ellore, dated 
2ad and 26feh April, 1924, in I. A. No. 85? 
of 1924. 

•(a) Civil Procedure Code, 8.14S—Ezlension of 
time for paying additional Court-lee after return 
of plaint ts ordered, is without iuriediction. 

After (be Court has ordered a returo of plaint foe 
presentation to proper Court on payment of addi¬ 
tional Court fee, it oannot review its order and 
extend time previously fixed lor payment of Court 
fee, [P. 134, Col. 1.] 

•(b) Civil Procedure Code, O. 7, r. W^Beturn 
of plaint ordered—Plaintiff willing to drop part of 
his claim to bring the ca^e within Court's jurisdic- 
iMn—Court can allow plaintiff to do so. 

Where after a relutn o( plaint for presentation 
to proper Oonrt was ordered, the plaintiff applied 
ehowins hie willingDeasto drop a part of hie elaioi' 
to bring hft case within the Oourt’e peonniarj 
jacisdiotion. 
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Eeld, there was nothicg wrorg in the 
ccnrt’p admitticg tfce plaint eo amended. (38 Mad. 
263. Foil.] 41 Mad. 701, 9\ot foil). [P. 134. 
Col. 1.] 

P. Venkataramana Bao and A. Laksh- 
viayya —for Petitioners, 

V. Svryanarayana —for Eespondenb. 

Judgment:—In this case, a certain 
suit O. S. No. 704 of 1923 was filed in 
the Court of the Principal District Munsif 
of Ellore for the recovery of certain pro¬ 
perties. It xvas alleged that the suit bad 
been undervalued and the District Munsif 
held a preliminary enquiry into the 
valuation of the items of property involved 
and came to the conclusion that the 
market value was over Es. 5,000. The 
plaint was ordered to be returned to the 
plaintiff who was given 7 days' time for 
presentation to the proper Court. This 
order was made on the Slat March. 1924. 
On the Ist April, 1924, the plaintiff 
presented a petition asking for 15 days’ 
Hrime for filing the additional stamp for the 
plaint. No notice of this application was 
given to the defendants and on the 2nd 
April, the Principal District Munsif purpor¬ 
ted to review his decision of the diet March 
and granted the prayer in the petition of 
the lat April, giving the petitioner 7 days * 
time in which to pay the additional 
Gonrt-fee. I am of opinion that, as regards 

I C.E.P. No. 500 of 1924. the learned 
District Munsif was clearly not entitled to 
review bis order at least without notice to 
the other side. Therefore, G.E.P. No. 500 
must be allowed with costs. 

A more important question arises in 
O.E.P. No. 501 of 1924. On the 3rd April 
one day after the petition for review 
above referred to, the plaintiff asked to be 
allowed to withdraw bis claim to 4 items 
of properties mentioned in the plaint 
schedules and to amend the plaint in such 
a manner that it would conform to the 
monetary jurisdiction of the District 
Munsif’s Court, and the District Munsif by 
his order of the 26th April 1924, held that 
no final order had been passed on the plaint 
and that by bis order of the 2Dd April, the 
JMstriot Munsif intended to set aside the 
original order for the immediate return of 
the plaint. The petition was allowed and 
the plaintiff was permitted to withdraw his 
claims and amend his plaint accordingly. 
The question is. " Had the learned District 
Munsif jurisdiction to pass tb^order he 
did In passing, 1 may state that I am 


very doubtful whether the District Munsif 
was right in his view as to the effect of tbo^ 
order of the 2Dd April and I am more than* 
doubtful as to the oorreotness of bis view' 
that no final order had yet been passed on 
the plaint. In this connection, I am 
pressed with two decisions of this Court. 
The first is the one reported in Karum* 
hayira Ponnapundan v. Authimoola PoJina- 
pundan (1), which is a decision by 
Mr. Justice Abdnr Eahim in a case, which 
I am bound to say, strikes me as very 
similar to the present. In that case, there 
was an enquiry as to the value. It was 
found that the suit was undervalued 
and the plaint was returned for presen¬ 
tation to the proper Court. The plaintifT 
amended his plaint by correcting the 
valuation and striking off some of the 
properties, so as to leave the claim within 
the jurisdiction of the District Munsif. The 
District Munsif thereupon readmitted the 
plaint and the question for decision was 
’* had he power to do so ? " The learned 
Judge decided that be bad and bis decision 
was confirmed in Letters Patent Appeal 
by a Bench of this Court, On the other 
hand, there are observations of Sadasiva 
Aiyar, J., in Kannustvami Pillai v. Jaga- 
thambal (2), in the course of which be says : 

" Ik also stands to reason and prinoiple that a 
Court which has no jurisdiction over a soit cannot 
pass any valid orders in such a suit except orders 
which the statute expressly empowers it to pass, 
such as the order returning the plaint to be 
presented to the proper Court which it ie specifi¬ 
cally empowered to pass by O 7. r. 10 and ordexa 
as to ooBts incurred before it. as to which also 
there is a special provision in Sec. 36.** 

And again :' 

** the Court of first inetanoe had no jurUdietion 
to pass any other judicial order in the auit after it 
had once arrived at the conclusion that the suit as 
brought was beyond its jurisdiction except to 
return it for presentation to the proper Oonxt.** 

The other learned Judge (Oldfield. J.), 
does not base bis judgment on these 
grounds. Therefore although, if I may 
say so, I am in entire agreement with the 
extracts that I have quoted from the judg¬ 
ment of Sadasiva Aiyar, J., and if the 
matter were res integra to me, I should 
certainly decide it in the same manner, I 
feel that I cannot distinguish the facts of 
the present case from Karumhayira Ponna¬ 
pundan V. Authimoola Ppnnapundan (1) 

' ^ 

(1) (1910) 88 Mad. 369-6 M.Ii.T. 361. 

(3) (1918) 41 Mad. 701, 8 Ii. W. 146-(1918) 
M.W.N. 497-94 M.L.T. 46-86 M.L.J. 37^. 
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>«.Tbe addibioD of a party under Order I, 
rale 10 i3 ordinarily a matter within the 
disoretion of the Court trying the suit, and 
an erroneous exeroUe of disoretion in a 
matter of prooedure should not be regarded 
as something done illegally in the exercise 
of the Court's jurisdiction. Sitaramaya v. 
Hamappaya (l) is an authority of a Single 
Judge of this Court for the view chat even 
in such cases the High Court can interfere 
in revision, but I respectfully doubt its 
correctness, and I think that the law will 
soon make its clear that that view was 
wrong, if the recommendations of the Civil 
Justice Committee are accepted. 

But in the present case the liability of 
the petitioner under his sale-deed and the 
liability of defendants Nos. 1 to 3 under 
the promissory note are quite distinct and 
prima facie there would appear to be here 
nob only a misjoinder of parties, but a mis* 
joinder of causes of action in which case 
a Bench of this Court has held in 
Arunachalam Chettyar v. Arunachalam 
Ghettyar (2> that a Court of Bevision should 
interfere unless and until the law is amen¬ 
ded. I think I am bound by that decision. 

Bub I find that besides adding the 
petitioner as a party to the suit, the lower 
Court allowed the plaintiff to amend 
the plaint by adding a paragraph in which 
this petitioner’s liability as a transferee 
of the contractual liability of defendants 
Nos. 1 to 3 is put in issue. The petitioner 
has not asked this Court to interfere with 
the order of the lower Court permitting 
this alteration of the character of the suit, 
and I do nob think it necessary to declare 
that the trial should not be allowed to pro¬ 
ceed in the manner permitted by the Trying 
Court. In Deb Naraxn Dutt v. Bam Sadhan 
Mandal, (3) and Ajudhia Nath v. Anant 
DjLs{^t the liability of a transferee of a deb¬ 
tor’s liability was held to be a question on 
which the Court could adjudicate without 
referring the plaintiff to a separate suit. In 
para 7 of the defendant’s written statement 
he has raised a question of estoppel which 
will have to be disposed of in the suit. It 
cannot be decided in these proceedings. 

The civil revision petition is, therefore, 
dismissed with costs. 

Petition dismissed, 

tl) (1917) (6 Ii. W. a07>. 

(9) A.I B. 1933 Uad. 486. 

’‘^1 (1914)41041. 187-17 O.W.M. 1143-18 O.L. 
J. 608. 

‘'8AU. 799. 


A.I.R. 1926 Madras 

PHILI/IFS, j. 


186. 


Periakaruppa Thevan and others —Defen¬ 
dants-Appellants 

V. 

Aiyanarsand Eaniyalaswamigal Kovil 
Devasthanam of Koshadai and others — 
Plaintiffs-Kespondents. 


Second Appeal Nos. 1454, 1455, 1456, 
1457 and 1476 of 1922, decided on 
16 — 4 —1925, against the decrees of the 
2ad Additional Sub-Jndge, Madura, in 
Civil Appeals Nos. 21, 22,23, 25, and 154 
of 1921. 


Qrant^^Inam“^No presu»iption can be raised 4a 
favour of either party^Tenants holding as oecu- 
panel/ tenants since 1843^0rant of Malvacam 
only in favour of grantee can be presumed. 

In ooDeideriog the nature of au inam gcaot. 
namely, whether it was a grant of melvaram only 
or a grant of both melvaram and keidivaramt no 
pcesamption can be made in favonr either of the 
grantee or of the onltivator. and therefore where 
an inamdar anes to eviot the tenants, the ordinary 
prinoiple that a person aumg in ejeotment must 
prove hie right to eject will apply. (A.I.R. 1993 
P.0, 993. Foil,; A.I.B. 1934 P.O. 65. Ezpl. and 
Dist.) [P. 187, Col. 1 ] 

Where it was found that the defendaotB-tenaots 
and their predeoessors’in-interest had been in 
poeseestoD of the snit lands from 1843 onwards and 
(hat they had been disposing of their rights in 
those lands and dealiog with them as if they bad 
this right of oooupanoy and there was no evidenoe 
to show that the original grantee was himself in 
ooonpation of the snit lands before the grant and 
the only available evidenoe as to the tenants in 
possession showed that eo far baok as there was 
any reoord, the defendants and their predeoeasors 
bad been oultivatiog the lands and dealing with 
them as if they bad this right of ooonpanoy. 

Beld, that the evidenoe does not support a grant 
to any greater extent than a grant of melvaram 
only. [P- 188, Ool. !•] 

C. S. Venhaiachariar —for Appellants. 

A. V. Vistvanatha Sastri and K. Rajah 
Aiyar^tot Kespondents. 

Judgment:—In these appeals the quea- 
tioD at issue is whether the plaintiffs, minor 
inamdars, are entitled to evict the defen¬ 
dants who are onltivating their inam lands. 

The lower appellate Court has found 
that the tenants have not proved their 
ocaupanoy right, and that they have nob 
subsequently acquired the right of ocou- 
panoy ; and has accordingly decreed the 
suits in favour of the plaintiffs. 

In these appeals it is eontended that the 
lower appellate Court has not eonaidered 
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<d6oieion of the Privy Gounoil in Sivaprakasa 
Pandara Sannadhi v. Veeranuna 
jReddi (1). lo that case it was finally laid 
down that in ooDsidering the natura of an 
inam grant, namely, whether it was a grant 
of the melvaram only or a grant of both 
melvaram and kudioaram, no presumption 
can be made in favour either of the grantee 
or of the cultivator. For a long period this 
'Court bad held that there was a presump¬ 
tion, especially in the case of Brahmins, 
that the grant was only of the melvaram. 
'This presumption was held to be wrong by 
the Privy Oounoil in Venkata Sastrulu v. 
Seetharamudu (2'*t ^bioh says that each 
ease must be considered on its own facts. 
'Subsequent to that decision, a Fall Bench 
of this Court in Muthu Qoundan v. Perumal 
.Aiyan l3) held that there was an initial 
presumption in favour of the grant of both 
varams. In Sivaprakasa Pandara Sanyia- 
dhi V. Veeramma Reddi (1) this judgment 
has been referred to. It is pointed out by 
the learned Judges that the Full Bench 
<$ ^ decision is clearly in error and that there 
is no presumption one way or the other. In 
the present case therefore it would appear 
that in the absence of any presumption that 
plaintiffs own the kiidivaram it is incumbent 
on them to prove such right, which must 
he invoked to support their claim to eject 
defendants. The ordinary principle that a 
person suing in ejectment must prove his 
right to eject will apply. The learned Sub¬ 
ordinate Judge has started his judgment 
with an assumption ** that the burden is on 
the cultivating tenants to show that they 
and their predeoessors-in-title have been in 
occupation of the identical lands from the 
date anterior to the grant.” Admittedly 
lihe grants to the plaintiffs’ predecessors 
^ were prior to the British rule and it would 
he extremely difficult for the defendants bo 
prove that at the time of the grants their 
-predecessors were actually in possession of 
the lands. It seems to me therefore that 
on the authority of Sivaprakasa Paridara 
Sannadhi v. Veeramma Reddi (1) the 
harden in the present suits is on the plain- 
‘tiffs to prove their right bo eject. 

U) A.I.B, 1933 P.O. 393 (P.0,) 
t9) U919M8 Mad. 166-46 I.A. 133-17 A.L.J. 
736-87 M.I/.J.43-91 Bom. D.R. 995-96 
M.Ii.T. 176-30 O.L.J* 441-10 L.W. 688- 
, 94 0.W.N. 199(P.O.). 

. 48) (1991) 44 Mad. 688-40 M.L J. 499-18 Ii.W. 
^ 483-(ig31) M.W.H. 363-89 M.L.T. 898 

IF.B.) 


It is, however, contended for the respon¬ 
dents that this principle laid down by the 
Privy Council iu 1922 has been modified 
in 1923 by the judgment in Namapillai 
Marakayar v. Ramanadhan Chettiar (4) in 
which it is stated :— 

'*I6 oaoQot now be doubted th%t whoa a teaaat 
of lauds io India, ia a suit oj his landlord to ejaat 
him from, seta up a defenoe that he has a ri^bt of 
permaoent tenanoy in iae land^, the onaa of 
proving that he baa suoh right is upon the tenant.’* 

It is contended that by reason of this 
dictum the burdeo is upon the defendants 
to prove their ocoupancy rights. Tna deci¬ 
sion in Nainapillai Marakayar v. Rama- 
nadhan Chettiar (4) is based uoon two 
prior oases Secretary of State v. Luchnns- 
war Singh (5) and Sethuratnam Aiyar v. 
Venkatachala Goundan (6). In both these 
oases it was either admitted, or found 
as a fact, that the tenants had bean 
let into possession by the landlord and that 
consequently when the tenant claimed to 
possess occupancy right, it was inoambent 
upon him to prove it. I think that the same 
principle has been repeated in Nainapillai 
Marakayar v. Ramanadhan Chettiar (4). 
That case does not in any way modify the 
judgment of their Lerdships delivered in 
the preceding year. In Nainapillai Mara¬ 
kayar V. Ramanadhan Chettiar (4) it is 
stated that the ‘ lands ' in respect of which 
a decree of ejectment has been made are 
part of the endowed property of the temple 
and that it is not disputed that the defen- 
danba were ' tenants ’ of the temple lands 
to which the suits relate. It had been 
definitely found by the Subordinate Judge 
that the plaintiffs had both varams in the 
lands and consequently it was incumbent 
on the defendants to prove their occupancy 
right. If one ware to interpret the judgment 
otherwise, it would appear that iStua- 
prakasa Pandara Sannadhi v. Veeramma 
Reddi (1) and Nainapillai Marakayar 
V. Ramanadhan Chettiar (4) are in con¬ 
flict, and, inasmuch as the judgment in the 
former is not referred to in the latter, I do 
not think that any suoh inference can be 
drawn if the oases can be explained in any 
other manner. As I have said above, the 
latter case follows two prior oases in which 

(4) A.I.R. 1934 P.O. 66 (P.O.) 

(6) (1868) 16 Oal. 393-16 I.A. 6-6 S»t. 375 

(P.C.). 

(6) (1919) 43 Mad. 567-47 1.4. 76-18 A.L.J. 

707-33 Bom. L.B. 578-(1990) M.W.N. 61 

-37 M.L.T. 109-11 L.W. 399-38 M.L.J. 

476 (P.O.). 
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the land itself belonged to the plaintiff, and 
consequently I think that in this last case 
also it must be deemed that the judgment 
is based on snob an assumption. If 1 am 
correct in this, the present suits have to be 
determined in aooordanoe with the principle 
laid down in Sivaprakasa Pandara Sanna- 
dhi V. Veeramma Reddi (1), and that is, 
that tbere is no presumption that the 
grantee of an inam is holder of both varams. 
In this view it might be advisable to set 
aside the finding of the Subordinate Judge 
and ask for another finding ; but inasmuch 
as the facts are all before me, I do not think 
it is necessary. The District Munsif has 
dealt with the defendants* evidence at 
considerable length and bas found that 
the defendants and their predeoesaors-in- 
interest have been in possession of the suit 
lands, at any rate from 1843 onwards and 
that they have been disposing of their rights 
in those lands and dealing with them as if 
they had this right of occupancy. There 
is not a particle of evidence to show that 
the original grantee was himself in occupa¬ 
tion of the suit lands before the grant and 
the only available evidence as to the tenants 
in possession shows that so far back as 
tbere is any record, the defendants and 
their predecessors have been cultivating the 
lands and dealing with them as if they had 
this right of occupancy. The learned 
Subordinate Judge has not referred to any 
particular facts in favour of the plaintiffs 
beyond reciting the history of land tenures 
in this Presidency and, although that 
history is not inconsistent with the grant 

i of the actual land to plaintiffs, it does not 
support such a grant to any greater extent 
than a grant of melvaram only. Each case 
bas to be determined on the evidence given 
therein. In the present case the District 
Munsif is right in bolding that the plaintiffs 
have not proved their right to eject. 

The lower appellate Court’s decrees are 
therefore set aside and the decree of the 
District Munsif restored with coats both 
here and in the lower appellate Court. 

Appeal allowed. 
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PHlIiLlFS, J. 

Karipineni Bajayya — Defendant-Ap*^ 
pellant 

V. 

Kalapatpu AnnaputTiamma — Plaintiff-' 
Respondent. * 

Second Appeal No. 292 of 1923, decided 
on 19bh August, 1925, from the decree of 
the Sub-Judge, Masulipatam, dated lltb 
September 1922, 

■ Civ. Pro. Codot 0. 3i, r. 22—Execution sala 
held after judgment debtor's death—Legal repre^ 
sentative not brought on record—Sale is a nullity^- 
Civ. Pro. Code, S. 50,; 

Bxfionkion sale held alter the death of the fadg 
ment-debtor vrithoat briagiog the legal lepreseota 
tives on record iBanaMity. 42 Oal. 73 CP>0.] Poll. 
1939 Mad. 307 Appr. 1924 Mad. 180 Dhs. [P. 189 
Ool. 1.] 

V, Bamadoss and P, Salyanarayana- 
Bow —for Appellant. 

A. Vepikatachalam —for Respondent. 

Judgment:—The main question for ^ 
consideration in this appeal is whether tba 
sale in execution of the property of the 
deceased judgment-debtor is a mere irrega- 
larity or a nullity. It appears that in this 
case, an order for the sale of the judgment- 
debtor’s property was made and that before 
the sale took place, the judgment-debtor 
died. His legal representatives were not 
impleaded. Tbere are two oases of this 
Court which are exactly applicable, one 
reported in Bagunathasami Aiyangar v. 
Gopaul Bow (1) and the other in Dora- 
swami v. Chidambaram Pillai (2), the deci¬ 
sions being directly opposed to one another* 

It is suggested for the appellant that in 
view of this difference of opinion, this 
second appeal should be referred to a Bench ^ 
but, as 1 will explain, I do not think that 
is necessary. 

In Bagunaihaeami Aiyangar v. Gopaul 
Bao (1), Oldfield and Ramesam, JJ., held 
that the sale in execution which took place 
after the death of the judgment-debtor 
without bringing the legal representatives 
on record was a nullity ; Speuoer and 
Krishnan, JJ., in Doraswami v. Chidam¬ 
baram Pillai (2), held exactly the contrary. 
The Fail Bench decision in Bajagopa^ 
Aiyar v. Bamanujachariar (3) does not in 
terms decide the point at i ssne bnt it did 

(1) A.I.B. 1933 Mad. 307. 

(3) A.I.R. 1934 Mad. 180. 

(8) A.I.B. 1934 Mad. 431. 
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I hold, OTerraling Dotasxoavii v. Ohidam- 
baram Pillait (2) bhab an omission to give 
notice under Order 21, rale 22, renders a 
sale held in execution, a nullity. It does, 
in effect, deal with thelpresent question at 
issue, although in that case the judgment- 
debtor was not dead but no notice was 
issued in accordance with Order 21, 
rule 22. The question is, however, definitely 
decided by the Privy Council in Eaghu- 
nath Das v. Sundar Das Khetri (4). That 
was a case, where after the sale had been 
proclaimed and bad even been adjourned 
to a future date, the judgment-debtor 
became an insolvent. Notice was given 
to the Official Assignee, but the notice 
apparently was merely a notice asking him 
whether he would come on record and it 
was not notice that execution would pro¬ 
ceed against him. It was there held that in 
asmuch as the property passed by opera¬ 
tion of law from the judgment-debtor to 
the Official Assignee, execution could not 
proceed until the Official Assignee bad been 
fought before the Court and an order 
binding on him bad been obtained. Their 
liordships farther remark that. 

** A notioe under S. 248 of the Code 
(ootceBpondiog to O. 21. r. 22) is necessary in 
order that the Court should obtain jaciadiotion to 
eell property by way of oxeoution as against the 
legal representative cf a deceased judgment- 
debtor.** 


No distinction oan be drawn between the 
civil death of a judgment-debtor as the 
result of insolvency and the actual death 
of the judgment-debtor and the effect 
would appear to be exactly the same. 
When the sale in this suit was held, the 
judgment-debtor in whom the property 
had vested was dead and oonsequently, the 

S operty could no longer vest in him and 
ere could be no sale of his property, but 
only of property which had been his before 
his death. The property that was sought 
to be sold is property which at the data 
of the sale had become vested in the legal 
representative of the debtor and inasmuch 
as the legal representative was not on 
record, there could be no valid sale as 
against him. Provision for executing 
decrees after the death of the judgment- 
debtor is contained in section 50 of the 
Code of Civil Procedure, which provides 

U) U914) 42 Oal. 72«>41 t.A. G.W.N. 

1068-1 If.W. 667-27 M.Ii.J. 160-16 
^ U.Ii.a?. 863-(1914) M.W.N. 747-16 Bom. 

814-90 O.I 1 . 7 . 666-18 A.ti.J. 164 

(P.O.) 


that the decree-holder may apply to execute 
them against the legal representatives. I 
do not think that I need discuss the 
question whether execution oan be taken 
against a deceased man, for that is not pos¬ 
sible. He cannot be arrested and has no 
longer any property to be proceeded against. 
Therefore, the only remedy for a decree- 
holder is to proceed against the legal re¬ 
presentatives as possessing the assets of the 
deceased and then the provisions of Order2l, 
rule 22 must be applied. If they are not 
complied with, we have the authority of 
Privy Council and a Full Bench of this 
Court to the effect that the sale is a nul¬ 
lity. The question is thus concluded by 
authority and the difference of opinion 
between two benches of this Court does 
not render it necessary for me to refer this 
case to a Bench. I must follow the deoi- 
sion of the Privy Council in Raghunath 
Das v. Sunder Das Khetri (4) and accord¬ 
ingly, I confirm the finding of the lower 
Court that the sale was a nullity. 

Further, an argument is put forward by 
the appellant that the finding of the lower 
appellate Court that the brothers were 
divided is wrong in law. The Subordinate 
Judge relies on oral evidence and the cir¬ 
cumstances of the case for arriving at this 
finding, and that evidence is not before me 
and I am not, therefore, in a position to 
say that there was no evidence on which 
his finding could be based. Being a finding 
of fact, I must accept it. The second appeal 
is accordingly dismissed with costs. 

Appeal dismissed. 


A.l.R. 1926 Madras 
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Devadoss and Wallace, jj. 


Marudayya Thevar —Petitioner 

V, 

Shanmugasundara Thevar and another 
Bespondents. 


Criminal Mis. Petition No. 164 of 1925, 
decided on 30th April, 1925, against the 
order cf the Joint First Class Magistrate 
of Tinnevelly, dated 18th February, 1925. 

•(a) Orim. Pro. Code, 8. 145-~Revision petiiion 
filed before Bigh Couri^High Court cannot 
appoint Receiver pending disposal. 

The High OoncI has no power to appoint a 
Reoaiver pending diapoeal of a petition to revise 
an Older paoeed under B* 146. [P. 140, Col, 2.1 
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•(b) Crim. Pro. Coda, S 561-A^Miereni powarj 

do not extend stckiutory powars. 

The Ooutt oaonob by invoktog its inherent powers, 
extend the powers given to it by Btatnte [A.I.R. 
1936 Mad. 438 (F.B.),RaM [F. 140, Ool. 1.] 

Otimioftl Oonrle ate not primarily loe the purpose 
ot preventing private parties from enstaining 
peouniary loss. [P. 140, Ool. 2.] 

Marthandam and A, Srirangachari —for 

Petitioner. 

E. S. day drama Aiyar and S. Nagaraja 
Aiyar —for Respondents. 

Order :—This is a petition asking this 
Oourb to appoint a Receiver pending 

disposal of Or. R. C. No. 239 of 1925, 
which is a petition, asking this Court to 
.revise an order of the lower Court passed 
under section 145, Criminal Procedure 

Code. 

Mr. Jayarama Aiyar for respondents 
raises a preliminary objection that this 
Oourb has no jurisdiction to entertain such 
a petition. We think the preliminary 
objection is well founded. If this Court 
has jurisdiction, it must be found within 
the Criminal Procedure Coda [see the 
remarks of the learned Chief Justice in 
Sankaralinga Mudaliar v.NarayanaMuda- 
liar (1)]. Section 561-A confers no new 
powers on this Court, since '* the Court 
cannot, by invoking its inherent powers, 
extend the powers given to it by Statute, ” 
[Pull Bench ruling in Veerappa Naidu v. 
Avudayammal (2)]. Petitioner relies on 
section 423 (1) (d) read with section 439, 
but an interlocutory order of the kind now 
sought by petitioner to be passed before 
the criminal revision case is heard is 
obviously not an order either incidental to, 
or consequential on, an order which has 
not yet been passed in the criminal revision 
case and which may eventually nob be in 
I petitioner’s favour at all. It cannot be an 
order which necessarily follows from the 
order eventually passed in revision. The 
cases quoted by petitioner. Reid v. Richard¬ 
son (3 and Kairas-Jherriah Coal Co. v. 
Sibkrishta Dew and Co, (4) have no bear¬ 
ing on this point. 

It is next urged that the High Court 
must be deemed to possess all the powers 
which the Magistrate has in an enquiry 
under Chapter XII. Criminal Procedure 
'Code. Such a gene ral claim was considered 

(l) A.I.R. 1923 Mad. 603 (F.B.) 

(8) A.I.R. 1925 Mad. 488 (F.B.) 

18) 11887) 14 Oal. 861. 

(i) (1894) 92 Oal. 997. 


in another connection by a Pall Bench of 
this Court in Veerappa Naidu v. Avu^~ 
yammal (2) and negatived. Rven assuming 
for the sake of argument that the High 
Court has that power, it would not in the I 
least avail petitioner. Por, in the first I 
place the Magistrate and therefore, exhypo- L 
ihesit the High Court, can only appoint a F 
Receiver while the enquiry is pending, and ' 
the enquiry is now over, and in the second 
place, the Magistrate, and therefore again 
the High Court, can appoint a Receiver 
only where it is satisfied that a dispute 
likely to cause a breach of the peace exists, 
whereas now the Magistrate’s order has 
pub respondeat in possessron of the proper¬ 
ty, and there is no danger of a breach of 
the peace, unless petitioner intends to defy 
the order of the Magistrate, and the High 
Court would certainly not encourage a 
party who announces his intention of 
doing so. 

It is urged finally that, unless petitioner's 
prayer ie granted, he will suffer much loss 
if be eventually succeeds in the criminalp; 
revision case. Obviously such a consider¬ 
ation does not confer on the High Court 
powers which it does nob possess. In 
any case Criminal Courts are not 
primarily for the purpose of preventing 
private parties from sustaining pecuniary 
loss. Petitioner has his remedy in a civil 
claim for damages. We dismiss the 
petition. 

Petition dismissed, 

A.I.R. 1986 Madras 140. 

Phillips, j. 

Trustee of the Vizianagaram Estate-^ 
Plaintiff-Appellant 

V. 

Paila Aohanah and others —Dafendants- 
Bespondents. 

Second Appeal No. 1717 of 1922, decid¬ 
ed on 23rd July, 1925, against the decree of 
the District Judge, Vizagapatam, in A. 9. 
No. 336 of 1919. 

(a) Madras Estates Land Aet {2903}, 8, S (H) 

—Hvni includes whaUmr is payable on any lana^ 

The deHnition ol ‘rent* in 8.8 (XI) 
whatever ie payable not merely on ryoti land o ,j 
old waate or Kamhattam bat on any land wnaia ^ 
ever, [P. 141# Ool. 1*] 





1826 


KOTAYTA 0, KOTAPPA 


Madras 141 


(b) Madras Estatts Land Aei {190S), S. 19 
and Pari A., Art. S—'Suil to recover rint 

except of Setmbsltam land is triable by i^svanua 
Court* 

Uodar 8. 19« a teTecue Court is debarred from 
trying a suit lor rent on famboiram land, but alt 
other enits by a landboldei for recovery of rent 
^eeem to be covered by Art. 8 of the Bohedule, 
Fart A. [P. 141. Col. 1.] 

(o) Oin. Pro. Code, O. 7, r. JO—S«i< presenfed 
—Court having no ;uHadtef4on should not dismiaa 
t( 6u( return it for proper prasentafion. 


0 d to put forward but is not in any way ao 
objeotioD to tbs deoreo. It must, ther6fore^ 
be rejected. 

The Oourt fee on the appeal Memo^ 
randum will be refunded. 

Order set aside. 


*A IR. 1926 Madras 141. 

Phillips, j. 


When a eoit ia not maintainable in the Oonrt to 
vrhioh it is preaented, it should not diemiaa it but 
ebonld return it for presentation to proper Court. 
[P. 141, Col. 1.1 

S. Srinivasa ^iyawgar, S. Venkatesa 
Atyangar and A, C. Sampath Aiyangar — 

for Appellant. 

Y. Suryanarayana —for Respondents. 


Judgment:—This is a suit for rent in 
respect of certain lands called Badava lands 
situated in a river bed. The District 
Judge has found that these lands were 
^either Kambattam nor old waste nor 
ryoti nor of any of tbe other descriptions 
mentioned in section 3 (16) (a), (6) and (c) 
of tbe Bstates Land Act. He has in 


oonseguenoe held that the revenue Courts 
have no jurisdiction to try a suit for rent 
in respect of these lands. He has, however, 
omitted to notice that tbe definition of 
'rent* in section 3 (11), runs as follows 


" 'Bent,' means whatever is lawfnlly payable in 
money or in kind oc in both to a landholder for 
tbe use or ocoopation.of land in his estate for the 
porpoee of agiiooUare." 


That is to say it includes whatever is 
payable not merely on ryoti land or old 
•waste or Kambattam bub on any land 
whatever. Under section 19. a revenue 
1 Court is debarred from trying a suit for 
* rent on Kambattam land, but all other 
suits by a landholder for recovery of rent 
seem to be covered by Art. 8 of tbe Sche* 

(. dale, Part A. The District Judge was 
therefore wrong in declining jurisdiction 
in this case and his order must be set aside. 

] 1 would further point out that be should 

^ not have dismissed tbe suit but should 
i have returned tbe plaint for present¬ 
ation to tbe proper Court. That is not 
of much importance now, as I direct him 
to restore the appeal to file and dispose 
^ of it in accordance with law. Tbe costs 
^076 will abide the result. 

1“ ^ The Memorandum of Objections does 

^ not lie because it merely relates to an 
higument which tbe respondents areentitl- 


Nag ala Kotayya —Plaintiff • Appellant 

V. 

Eoganti Koiappa and others —Defen- 
dants-Bespondents. 

Second Appeals Nos- 1609 and 1610 of 
1922, decided on tbe 2nd February. 1925, 
against the decree of the District Court of' 
Kistna, in A. S. Nos. 126 and 127 of 1921. 

•(a) Co-sharer—One shcrer paying government 
revenue has a right to contribution and he has a 
charge on the revenue of others even in cases 
governed bp Madras Estates Land Act,-‘Limitation 
Act, Art, 232—Madras Estates Land Act, 8. 5. 

Where one of two cr mote oo*8barers owniog an 
estate eubjeot to tbe payment of revenue to Govern* 
ment pays tbe whole revenue in order to save the 
estate, be is by tbe operation of law entitled to a 
charge upon tbe share of each of bis oo ebarers foe 
tbe realisation of tbe latter’s share of revenue and 
therefore a suit by bim brought more than three 
years after the payment is not barred by limita¬ 
tion as it is a suit to enforce a charge and oomee 
within tbe scope of Art. 139 of tbe Limitation Aot, 
even where tbe case is governed by the Madrae 
Sstates Land Act. 36 Mad. 686 (F.B.) Foft 

[P. 149, Col. 1.] 

• fb) Transfer of Property Act, S, 100—Charge 
though not coming under 8. ICO may sfilf be a- 
charge toithin Limitation Act, Art. 132. 

The mere faot that tbe charge does not ocme 
within tbe meaning of B. 100 of tbe Transfer of 
Property Aot does not neoesearily imply that it ie 
not a charge within tbe meaning of Art. 133. (49 
Mad. 114 and 43 Mad. 786 Expl.) [P. 143, Col. 2.] 

(o) Madras Estates Land Act, 8, 132—8ectiory 
does not affect s«6sfanfive rights of parties. 

8- 133 relates only to a question of procedure 

and does not afleot tbe substantive rights of the 

parties. 36 Mad. 686 (F.B). Appl. [P. 142. Col. 3.J 

V. Ramadas —for Appellanfc. 

P. Somasundaram —for Respondents. 

Judgment:—The plaintiff held the 
pattft for the suit land and took in with, 
him four lopctyakari tenants, but, In 1908,, 
a dispute arose between them as to who 
was entitled to the oooupanoy right in the 
lands, and it was finally decided that they 
all had oooupanoy right in the land. Sub¬ 
sequently, the plaintiff paid the whole of 
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the rent and now seeks to recover a portion 
of the amoant from the other oo-sharers. 
In the present ease wa are only concerned 
with one of these sharers. The plaintiff 
relies on the raling of the Fall Bench in 
Baiak of Vizianagaram y,Rajah Setrucherla 
Somasekhara Raz (1), in which it was held 
that, where one of two or more oo-sharers 
owning an estate subject to the payment 
of revenue to Government pays the whole 
revenue in order to save the estate, he is 
by the operation of law entitled to a charge 
upon the share of each of his oo-sharers 
for the realisation of the latter's share of 
revenue and contends that, in consequence 
of this, bis suit which is brought more than 
three years after the payment,is not barred 
by limitation as it is a suit to enforce a 
charge and comes within the scope of 
Art. 132 of the Limitation Act. The District 
Judge has differentiated the present case 
from that, in that the present claim is one 
for rent under the Estates Land Act, hold¬ 
ing that under the Estates Land Act rent 
is not a charge on the land. Section 5 of the 
Act however, clearly makes rent a charge 
upon the land and it is difficult to see how 
the present case can be differentiated from 
the Full Bench decision which is concerned 
with the payment of revenue. There seems 
to be no distinction between the charge 
given under section 5 of the Estates Land 
Act and the charge given by section 2 of the 
Bevenue Becovery Act. In both oases the 
charge is actually given in favour of the 
landlord, in the latter case, the Govern¬ 
ment, but there is none the less the charge 
upon the land in both oases. It would 
therefore appear that the Full Bench deci¬ 
sion is applicable here and that the District 
Judge is wrong. 

The respondent, however, relies on a 
case Suramma v. Suryanarayana Jagapati 
Razu (2J, in which it was held that the 
charge under section 5 of the Estates Land 
Act is nob a charge within the meaning of 
section 100 of the Transfer of Property 
Act* The correctness of the decision, to 
which I was a party, has been questioned in 
a subsequent case reported in Sti Rajah 
Bollapragada VenkataLahshmamma Garu 
V, Menda Seetayya (3), but whether it is 


fl) (1908) 36 Mad. 6B6al3 M.ti.J. 83 <F. B.) 

13) (1916) 43 Mad. 114«>S6 M.L J *443«*(l919) 
M.W.H. S6«*48 1.0. 794^36 M.L.T. 866. 

■ 43) (1930) 48 Mad. 766‘»a9 M.L.J- S0«»38 M L.T 
44»(1930) M.W.N. 994-67 I.G. 764-11. 
£i.W. 466. 


correct or nob, the mere faot that the 
charge does nob coma within the meaning 
of section 100 of the Transfer of Property 
Act does not necessarily imply]that it isnob 
a oharge within the meaning of Art. 132, 
which is very general in its berms. T do^ 
not think that the decision in Suramma v. 
Suryanarayana Jagapati Razu (2) is any 
authority to the contrary. 

Another argument is based on some of 
the remarks in Sri Rajah Bollapragada 
Venkata Lakshmamma Garu v. Menda 
Seetayya (3), namely, that because it is 
sectioo 132 of the Estates Land Act which 
gives the Bevenna Oourt power to apply 
the provisions of Chapter VI (of that Act) 
to the eseoubion of a decree for arrears of 
rent, the same provisions are not applicable 
in the case of a Civil Oourt which must act 
under the Civil Prooednre Code. No doubt 
these remarks in a way support the respond¬ 
ent's case, that the oharge under seoliioa 5 
is limited in its application but they were 
made obiter and, if it was meant to Iay> 
down that a Civil Court cannot in any 
oircumstanoes enforce the charge for 
rent given by section 5 (of the Estates 
Land Act) with all respect, the remarks 
appear to me to go too far, for section 132 
relates only bo a question of proce¬ 
dure and does not affect the substan¬ 
tive rights of the parties. The procedure bo | 
be adopted by the Bevenue Court is that ' 
oontained in Chap. VI of the Estates Lind 
Act, whereas the procedure in esscution by 
the CivilCourb is bhatlaiddown by the Code 
of Civil Procedure, bub whichever form of 
prooednre is adopted, it cannot remove 
a oharge which is given by law. In this 
view I think that the raling in Rajah of 
Vizianagaram v. Rajah Setrucherla Soma^ 
sekhara Razu (1) must be held applicable to 
the present case and that, consequently, 
the plaintiff has a charge upon the land for 
the rent paid by him. 

A farther contention is put forward by 
the respondent that he is not liable for 
oontribation under section. 69 of the 
Contract Act because the plaintiff alone 
was the person bound to pay the rent. It 
was held in Jagapati Baju y.'Sadrusannama 
Arad (4) that the only person who is 
personally bonnd to pay ravenne to the 
Government is registered holder and that 
as the plaintiff was the patbadar, the other 


(4) (1915)39 M«d. 795-99 M.Ii.7. 639-3 L.W. 
1046-31 1.0. 365-14 M.Ii.T. 464. 
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sharers were nob personally bound bo pay 
rent. This is a new argamant pub forward 
apparently for the first time in this Court 
and it would appear to be opposed to the 
facts, for it appears that the other 
^ oo-sharers did actually obtain pabtas in 
their own names for the landlord and, 
consequently, they would thus be liable 
to pay the rent under these pattas. 
Another case relied on is Naraifia Pat v. 
Appu (5), but that, again, was a case of 
contribution in which the person sought to 
be made liable was nob the pattadar. In 
the present case, as all the parties had 
pattas, they were all personally liable to 
pay the rent. Consequently, the plaintiff 
has a right under section 69 of the 
Contract Act to ask for contribution. 

The appeals must accordingly be allowed, 
and there will be a decree for the recovery 
of the respondent’s proportionate share of 
the rent with proportionate coats through- 
out, with the direction that, on failure to 
'^pay the amount, his share in the estate 
'will be liable to be sold. 

Time three months. 

Appeals alloxoed. 


(5) (1914) 38 I.C. 456. 


A.I.K 


1886 Madras 143. 

PniiiUPS, j. 


^arath Veetil Kalliani Amma and others 
—Defendants 1 to 8—Appellants 

V. 

Cochin Sircar and others —Piaintiffa- 
and Defendant No. 9—Bespondenta. 


Second Appeal No. 1500 of 1922, decided 
^■on 23rd April, 1925, against the decree of 
the Sub-Judge, South Malabar, at Palghat, 
in A. S. No. 140 of 1920. 


(a) Died-^Oonstruotion — Anabhavam deed — 
I^ifinite quantity of grain mentioned—'Only that 
much is of permanent nature* 


Where the lemuaecaiion mentioced in the deed 
la a defioUe qaaakity oI grain oot of the produce ol 
the lauds, a strong presumption arises that only a 
rent oharge was granted. Where therefore the 
Atittthauam is reoited as relating solely to the 
amount of 60 paras of the produce there is a etroug 
pzesamption that only 60 paras is i of the perma¬ 
nent nature. 39 Mad. 501 ; aud 30 Mad. 303, Re/. 

CP. 143, Ool, 3.3 

-ft) Deed^Ooniiruciion—Ruhstquent assertions 
^ one party cannot affect meaning, 

Althoogh the oicoumstaaoes attending the exeou- 
‘ *i 0 Q Of a dooument may be looked at to oonetrae 


the oontents of the dooument in order to asoettain 
the iatention of the parties, at the time sub¬ 
sequent assertiona by one of tbe parties with 
referoDos to that dooument oannot aOeot its mean¬ 
ing. [P. 144, QoU 1,] 

(e) Layxdlord and fenanf— to quit louni 
insu^cienf — Tenant deyiyinj lanilora'e title — 
Freeh notice is nof necessary. 

Whore the tenant doniod his landlord’s title, 
when he waa asked to taka a renewal, no fartboc 
notice would be neoeasary though the original 
notice to quit be iosunioioDt. [P. 144, Col. 1.] 

K. Krishna Menon —for Appellants. 

C. V, Anantakrishna Ahjar and C. V, 
Mahadeva Aiyar —for Raspondents. 

Judg^meiit:—The queation at issue in 
this appeal ia whether the demise evidenced 
by Es. VII oreabea a perpetual or irredeem¬ 
able tenure of the land. Both the lower 
Courba have found that it does nob do so, 
but it 18 oontended that although the lower 
appellate Court has applied the principles 
laid down in daoiaions of this Court, it has 
failed bo have regard to any other oircum- 
abanoea in the case. The relevant portion 
of the dooument is as follows : — 

“ The pattam being one hundred and twenty 
paras of paddy, out of the pattam of 130 parae of 
paddy, deducting 60 paras allotted (or your 
anubhaoam, and deducting 30 paras for aasessment 
out of the remaioiogGO paras, the balauoe payable 
yearly is SO paras of paddy”, 

The dooumanh is not described as an 
anubhavam deed, nor is there any mention 
oi axiubhavam tenure. In construing these 
documents the law baa been laid down 
in Vythilingam Pillai v. Euthiravattah 
Nair (1), as follows 

The point to be borue in mind with regard to 
* Anubhavam * is that it may be used with 
refereuoe to tenure of land, and it will then prtma 
facie import an irredeemable tenure, or it may be 
used with reference to a speoifis money or grain 
rent charged on the land, and in that oasa it will 
not imply any tenure in favour of the grantee 

That case baa been followed in Maxia 
Vikrama v. KamavanGopalan Nair (2), and 
Puthur Tarwad Karnavan v. Mtlthiyallur 
Kumaran Rarichan (3). In this last case, 
it was held that where the remuneration 
mentioned in the deed is a definite quan¬ 
tity of grain out of the produce of the 
lands, a strong presumption arises that 
only a rent charge was granted. In this 
case therefore, where the anubhavam is 
reoited as relating solely to the amount of 

(I) (19061 29 Mad. 60l=*16 M.L.J. 358 = 1 M.L.T. 

390. 

(3) (1907) 30 Mad. 303. 

(8) (1918) 43 1,0. 379. 
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60 paras of the produce there is a strong 
presumption that only 60 paras is of the 
permanent nature. It is suggested that 
the last recital in the documentyou 
should pay also one fanam per year as 
adimakazhicha** shows that it is permanent 
tenure of land. The rent hsed for the 
land is 30 paras of paddy and this one 
fanam per year as adimakazhicha must be 
something else, and I think that it oould 
only refer to the nominal payment fixed in 
respect of the anubhavam of 60 parast 
otherwise, there would really be no 
meaning in this last clause. The final 
question that remains is, whether this very 
strong presumption has been rebutted by 
the appellant. It is contended that the 
subsequent conduct of the parties forms 
very strong evidence as to the meaning of 
the document. I am unable to go so far 
as this. Although the ciroumstanoes 
attending the execution of a document may 
be looked at to construe the contents of 
the document in order to ascertain the 
intention of the parties, at the time, subse¬ 
quent assertions by one of the parties 
with reference to that document cannot 
affect its meaning. Had there been agree¬ 
ment between the parties during a long 
series of acts which oould only be explained 
by regarding the document as an irredeem¬ 
able tenure, there might be some force in 
the contention, but here it appears that the 
landlord always maintained that the lease 
was to be renewed. The fact that the 
tenants set up a permanent right cannot 
affect the moaning of the document. I 
may add that the Subordinate Judge has 
dealt with this evidence and it is a question 
of fact whether snob evidence is sufficient 
to rebut the original prersumption, and 
therefore, the finding shonld not be inter¬ 
fered with unnecessarily in Second Appeal. 
The lower appellate Oourt has adopted the 
right principles of law in construing the 
docnment^ and I think its decision is 
correct. 

A further point is taken that the notice 
to quit was insufifioiet. Both the lower 
Courts have found that it was sufficient, 
and apart from that, it is found that the 
tenant denied bis landlord’s title, when he 
was asked to take a renewal. In the face 
of that, no further notice would be necea- 
sary. 

The second appeal accordingly fails and 
is dismissed with costs. 

Appeal dtsmtssed* 


1926 Madras 144. 

Phillips, j. 


Metta Rama Bhatlu —3rd Defendant-' 
Appellant 


V. 

Metta Annayya Bhatlu and others — 
Plaintiff and Defendants 1 and 2— 
Bespondents. 

Second Appeal No. 750 of 1922, Civil/ 
Bevision Petition No. 442 of 1923 and CiviL 
Mis. Petition No. 258 of 1923, decided on 
4th February, 1925, against the decree of- 
the Additional Sub-Judge of Yizagapatam» 
in A. S. No. 380 of 1921. 

(n) Bpeci^c Relief Act (J cf 187?) Sf. 12 and2t- 
—Contract for tranefer of immoveable property— 
Damages provided for default loere only for eeeurity. 
for perfotmance-Money would not be adequate-' 
compensation for breach* 

la a ooDfetaot for the tracafet of immoveabla 
property there was a ooodition in the eootraot lor 
the payment of damagea in defaalt of performanoe,. 
whether by the vendor or by the vendee. Thera 
wee nothing to ebow that the olaaee with referenoa- 
to the default on the part of the vendor wae lor- t 
any other purpose than to provide a leourity for- 
petlotmanoa. 

Beldt in a suit lor epeoifio peiformaooe, that the 
00 ntreot wae not one for the breach ol which < 
mo ney wonld be adequate oompeoeaotioD. [P. 14». 
Ool. 3..] 

•( b) Specific per/ormanee—Court ordering speci¬ 
fic performance can txtmd ttme for pa^nuntby 
plaintiff—Delay in such eases theutd be morm- 
lenientiy treated than in ease of limitation. 

As an order for epeoifio performance of a contract 
for transfer ol immoveable property ie in the 
natnre ol a preliminary deorce and ae the Oourt 
does retain power to meke any etipnlation it thinke 
fit with reference to the petformanee that power to 
extend time veete in the Contt which aotnally 
paeeee the order for epeoifio perfoimanoe although., 
it is an appellate Oourt* 

In oonaidering whether time should be granted 
it hae to be iimembexcd that the delay need not. ^ 
be explained so minutely in a oaie ol this eort as. 

In a care, for insiBnce, under the Limitation Aot» 
where it ie sought to excuse a bar of llmitationr^ 
Delay in suoh a case ebonld be looked at more 
leniently than in a case ol limitation. 

B. Saiyanarayana —for Appellant. 

F, Suryanarayana —for Bespondents. 

Phillips, J.[S. A. No. 750 of 1932]— 

This is an appeal by the 3rd defendanl 
against the decree for specific performanoa 
of a contract of sale entered into by defend¬ 
ants 1 and 2 in favonr of the plaiutiffs*. 

It has been found that the contract was a 
valid contract and that the 3rd defendant- ^ 
(appellant) purchased property from defend¬ 
ants 1 and 2 with notice of the oontrach. 
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The only qaesMon argaed in the appeal is 
tbatthe oontraob is nob one of which per- 
lormanoe oan be enforced by virtue of 
Seation 21 of the Speoiho Belief Act (1 of 
1877), beoanse it is a oontraot for the non- 
performanoe of wbiob compensation in 
money is an adequate relief. Under 
Section 12 of the Act. " unless and until the 
contrary is proved, the Oourb shall presume 
that the breach of a Contraot to transfer 
immoveable property cannot be adequately 
relieved by compensation in money.*’ This 
rule would prima facie appl^here ; but it is 
argued that, as there is a condition in the 
oontraot for the payment of damages in 
default of performanoe, whether by the ven¬ 
dor or by the vendee.'it must be held that 
the parties considered that the enforcement 
of these damages would be adequate in case 
the oontraot IS not performed. So facias 
the default on the purchaser’s side is 
oonoerned, it is not suggested that the 
provision for default oan bo treated other¬ 
wise than as furnisbing security for 
performance. There is really nothing 
to show that the clause with reference 
to the default on the part of the vendor 
was for any other purpose, lb is suggested 
that as the amount fixed as damages was 
high, such damages must be deemed to 
be adequate relief, but as the amount is 
only Bs. 37-8-0 it does not seem to me 
a tenable contention. 

There are no other oiroumstanoes to 
prove that in this case money compensation 
IB adequate. Consequently this plea must 
be rejected. 

The Second Appeal is dismissed with 
coats. 

C. B. P. No. 442 of 1923 and C. M. P. 
No. 258 of 1923:—Before the appeal 
was filed the plaintiff failed to deposit 
money in accordance with the decree of 
the Lower Appellate Court, and it has 
been held by that Court that it bad uo 
power to alter its order giving three 
months' time for the payment and it dis¬ 
missed the petition put in by the plaintiff 
for extension of time and also the petition 
put in for amendment of the decree. The 
plaintiff bad filed a Civil Bevision Petition 
against this order and has also pnt in a 
petition in this Court asking for extension 
of time to be granted in case the second 
appeal is dismissed. So far as the 
revision petition is oonoerned, it appears 
to me that in aaoordanoa with the 
principles laid down in A bdul Shaker Sahib 

1926 M/19 & 30 


V. Abdul Bahiman Sahib (1), the Lower 
Court had power to extend the time, lb 
is argued that that decision relates only 
to the order of an Original Court, but as it 
is based on the fact that an order for a 
specific performaooa of this nature is in the 
nature of a preliminary decree and that the 
Court does retain power to make any stipu¬ 
lation it thinks fit with roferenoe to the 
performance I think that power must vest 
in the Court which actually passes the 
order for specific performance and the 
language of the judgment in the case 
support this view—both the judgments 
of the iate learned Chief Justice and of 
Wallace, J. From the fact that the Sub¬ 
ordinate Judge dismissed the plaintiff’s 
petition without making any order as to 
costs it would appear that it thought that 
there was ground for extending the time 
but that because it was nob competent to 
review its own order tbe request could nob 
be granted. In considering whether time 
should be granted it has to be remembered 
that tbe delay need not be explained so 
minutely in a case of this sorb as in a case, 
for instance, under tbe Limitation Act, 
where it is sought to excuse a bar of limi¬ 
tation. Id tbe latter tbe applicant is 
seeking to revise a right which be has lost 
and it is necessary for him to show that he 
has not lost it by bis negligence. Here it 
is a question of destroying a right wbiob 
plaintiff bad to enforce a contract and ib 
does not necessarily follow that because he 
has been guilty of some delay in enforcing 
the oontraot, that that fact alone should 
deprive him of a right which undoubtedly 
is his. Consequently I think that tbe delay 
in such a case should be looked at more 
leniently than a case of limitation. In the 
present case tbe plaintiff states that be was 
not aware of the piovisions in tbe decree 
until tbe time for payment bad passed, 
and, if that is so, there were very good 
reasons for bis not making tbe payment ia 
|ime. Tbe main cause for tbe delay appears 
to be tbe inordinate time taken by the 
Lower Appellate Court in granting a copy 
of its decree. Tbe copy was applied for on 
the 14th of October, 1921, and the copy 
was not ready until the 6tb January, 1922 ; 
for other reasens tbe plaintiff did nob 
receive tbe copy till the 17tb January. Ib 
is this delay by tbe efbeers of tbe Ccurb 


(1) A.I.B. 1939 Mad. 384^46 Mad. 148»44 M.£i« 
J. 107»17 L.W. 3l6»(193d) M.W.N. 1. 
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that baa boon mainly responeible for the 
delay. I think that it should be e^eouted ; 
and ooDsequently I order that the time for 
payment be extended till the date on which 
the plaintiff deposited money, or if the 
deposit has been withdrawn till one month 
from this date, 

I pass no order as to costs of the 
Bavision Petition. 

Second Appeal dismissed, 

A.I.B 1926 Madras 146 (1). 

Madhavan Naib, j. 

I^aiwale Sulaiman A li Khan and others 
—Appellants 

V. 

Munra Venkatanarayana Oaru and 
others —Bespondents. 

Second Appeal No. 316 of 1922, decided 
on 18bb Pebruary, 1925, from the decree of 
the Sub-Judge, Oooanada, in A. S. 
No. 4 Of 1921. 

Oontritu^ton —Joint dtcree. 

In a bqU foE ooniribntion against two persons 
who are jadgment-debtors along with some others, 
a joint decree against the two defendants should 
Dot be passed, [9, 146, Ool. 1.] 

N, Kama Kao —for Appellants. 

P. Somasundaram —for Bespondents. 

Judgement:—The let defendant is the 
appellant. He is now dead and bis legal 
representatives have been brought on 
record. Plaintiff's suit was one for contri¬ 
bution against two persons who were, 
along with others, judgment-debtors in 
O.S. No. 358 of 1904 on the file of the Oourt 
of the Principal District Munsif of MasulL- 
patam. A joint decree was passed against 
fefae two defendants by the Oourt of first 
instance. On appeal the Subordinate Judge 
departed from the usual rule of passing 
general decrees against the two defendants 
because he was under the impression that 
there was only one judgment-debtor in the 
said O. S. No. 358 of 1904 and the others 
were all his legal representatives. The 
veporb submitted by the Subordinate Judge 
ebowa that in this assumption he was 
wrong. It follows therefore that the joint 
decree against the two defendants should 
hot have been passed by the lower Oourt. 
-So far as the let defendant is eonoerned 
the lower Oourt's decree is * modified and 
the plaintiff will get a decree for half the 


amount against the assets of the Ist defen- 
ant in the hands of his legal representa¬ 
tives. In other respects, the decree of tho 
lower Oourt will stand. The parties wiU 
pay and receive proportionate costs. The 
1st respondent’s Vakil’s fee in this case is 
fixed at Bs. 35. 

Decree varied, 

A.I.B. 1626 Madras 146 (2), 

Dbvadoss, j. 

Munuswami Nayakar —Isb Defendant- 
Appellant. 

V. 

Abdul Azeez Sahib and another —Plainfe- 
iffs-Defendants—Respondents. 

Second Appeal No. 1595 of 1922, decided 
on 2l8t April, 1925, against the decree of 
the Sub-Judge. Ohingleput. In A.S, No. 113 
of 1921. 

Trust—Sale o/ trust properly by unauUiorisei 
person—Purchaser should be given a refund of the 
purchase money if sale is set aside—Contract Act, 
8 , 66 , 

Where a gale of trust property is set aside merely 
on the geouod that the vendor who aoted on behalf 
of the trust Qoald not bind the trust by his act, 
but where with the proceeds of the eale some other 
property is purchased it is but proper that when 
the sale is set aside the vendee should be allowed 
to proceed for the money paid by him to the trait 
against the property which was purchased with the 
ooDsideratioo given by him for the eale in bis 
favour. 36 O.L.J. 363, Foil, [P. 147, Ocl. 3.] 

C. V. Anantakrishna Aiyar and C, Pat* 
tabhirama Aiyangar —for Appellant. 

V. Vishwanaiha Ssstri, C. Sankararama 
Sastri and T. S, Bajagopala Aiyar —for 
Bespondents. 

Judgement:—This appeal is by the 
Ist defendant. He purchased some pro¬ 
perty belonging to a mosque in St. Thomas 
Mount from the Mutwali, the 3rd defen¬ 
dant in the suit, for Bs. 1,000. After the 
purchase some persons interested in the 
mosque brought the present suit for setting 
aside the sale on the ground that the sale 
was not binding on the trust. The District 
Munsif dismissed the suit but on appeal 
the Subordinate Judge of Ohingleput 
decreed the suit in plaintiff's favour. 
Mr. Anantakrishna Aiyar, who appears for 
the Ist defendant, does not object to the 
judgment of the Appellate Ooarb>o far as 
it sets aside the sale in favour of the 
plaintiffs, Bob bis contention is that 
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inaBmuoli as the trasb was benefited by the 
•sale to him, the trust is bound to pay back 
<#o him the amount which it received from 
>bim by sale of the property. The property 
was sold to the Ist defendant, and out of 
Ihe sale proceeds another property was 
^purchased in St. Thomas Mount. The 
Mutwali and the persons who attended the 
sneeting of the committee which advised 
him to sell tbe property evidently thought 
that the property was not yielding any 
appreciable income whereas a shop in 
'St. Thomas Mount would be yielding a 
very fair income. The sale was on 
dth October, 1917, under Ex. V, and the 
purchase of the shop in St. Thomas Mount 
■was under Bs. I on 12th February, 1918. 
From both the documents it is quite clear 
that tbe sale to tbe Ist defendant was 
for the purpose of buying property in 
€t. Thomas Mount and tbe whole of tbe 
consideration for the sale to the Ist defen* 
dant was utilised for the purpose of buying 
Ihe shop. That being so, the question is 
■whether the trust, that is, the mosque, 
should be allowed to get back tbe pro- 
•party on the ground that tbe sale did 
aot bind the trust and should also 
^eep the property which it purchased 
/by utilising the sale proceeds obtained 
from the defendant. I think in a case 
like this where it is quite clear that 
' the trust has had the benefit of the sale 
I which is set aside tbe Court should make 
» the trust pay back what it gained by the 
«ale which is afterwards held not to be 
.binding on tbe trust. In the case of 
•^minors it was held that if the guardian 
sells property belonging to the minor or 
'borrows money for the purpose of buying 
property and if afterwards the minor seeks 
‘to set aside the transaction the Court 
would be justified in making tbe minor 
pay back what was got by the sale or by 
borrowing on his account. Vide Burrayya v. 
Mamayya (1), Bahia Bi v. Angappan (2) 
and Diendra v, Manoarama Dasi (3). 
I think the same principle should be made 
applicable to a trust. It is a well-known 
principle of equity that if a person seeks 

I equity he ought to do equity. The sale is 
set aside merely on the ground tbac the 
vendo r who acted on behalf of the trust 

41) A.l.B. 19)24 Mftd. 472-47 Mad. 449-46 M L. 
J. 49-19 M.L.W. 67-33 M-L-T. 264- 
M.W.N. 42. 

<a) (1916) 2 L.W, 869-28 I. 0. 714. 

41) A.l.B, 1922 Oal. 150-49 Oal. 911-36 0«L.7. 
896. 


could nob bind the trust by his aot, but 
where with the proceeds of the sale some 
other property is purchased it is bub proper 
that whan the saleis set aside the vendee 
should be allowed bo prooaad for the 
money paid by him to the trust against the 
property which was purchased with the 
consideration given by him for the sale in 
his favour. This principle was applied by 
the Calcutta High Court in a case reported 
in Badal v. Ttnkxri (4). In that case a 
Mutwali granted a lease and received 
Bs. 400 by way of selami. His sucoassor 
sued bo set aside the lease. The Court 
held that he could do so on bis paying 
back Rs. 400 which was reoeived as selami 
for the lease. In this case the sale was 
for a definite purpose, namsly, for the 
purchase of a shop aud the proceeds were 
utilised in purchasing the shop. It is bub 
proper that when the sale to the Ist 
detendano is set aside he should be allowed 
to proceed not against the general assets of 
.the trust bub against tbe shop which was 
purchased with the sale proceeds. I, there¬ 
fore, modify the decree of the Lower 
Appellate Court by directing the Mutwali 
of the mosque to pay to the Ist defendant 
Bs. 1,000 before ha recovers possession of 
the property sold to the Ist defendant, and 
this amount will be a charge on the shop 
which was purchased in Si. Tnomas 
Mount. If the Mutwali does not pay the 
amount the let defendant will be entitled 
bo proceed in execution of the decree against 
the shop purchased under Ex. I in St. 
Thomas Mount. The transaction so far as 
the defendant is concerned was a fair and 
hona fide one. I think in the circumstances 
the let defendant is entitled to his costs 
incurred in the three Courts. The direction 
as regards mesne profits will stand. But 
the 1st defendant is entitled to get interest 
at 6 per cent, on the amount from the date 
of Ex. I to the day on which the money is 
paid to him. The let defendant will have 
a charge for the total amount of Rs. 1,000, 
interest and costa on the shop in St. 
Thomas Mount. The decree of the Lower 
Appellate Court will be farther varied by 
directing possession to be given, not to tbe 
Isb. plaintiff in the suit, but to the 3rd 
defendant, tbe Mutwali of the mosque. 
The plaintiff’s costs in the three Courts 
will come out of tbe trust funds belonging 
to the mosque. 

Decree modified. 

(4) U917) 96 O.L.J, 263-41 I.U. 736. 
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TtJL^SIDASS QOVINDJBB V, MADHAVADASS IiALJSE ' 


A I.B. 1926 Madras 148. 

Srinivasa Aitanqar, j. 


Tulasidass Govindjee —Plaintiff. 

V. 

Madhavadass Laljee and others —Bes- 

pondenta. 

Liladhar Sait —Petitioner. 

Original Petition No. 170 of 1919, decid¬ 
ed on 22nd Jnly 1925. 

. Guardians and Wards Act, 8> 41—Act applies 
during minor's lifetime—Succession to minor's 
prfperty after his death is not within Jurisdiction 
of the Court acting under the Actt 

Though eectioD 41 migbi apply to oaFSS of the 
death of a micor, slill it is applicable only to 
Bimple cases \9bere there can be no doobt vvbat- 
ever about the succession to the minor and about 
the items of property \vhicb belong to the minor 
or ibe accounts relating to themacagement of the 
estate. When, however, there is a dispute relating 
to BDCoessiot, or ibe likelihood even of a dispute as 
to suoceseioD, the Ocurt has no powers under the 
Guardians and Wards Act to seek to determine 
the EUcceSBioD tc a deceased minor and thereupon 
make any orders foe granting delivery of possesBiOD 
ol property. [P. 146, Col. 2.] 

A Court acting undtr the Guardians and 
Wards Aot is really functus c^cio, when tbe 
minor dies. Any dieputce or rights with regard 
10 tbe property ol tbe minor should be litigated in 
the ordinary tribunals of tbe country, (1918 
M. W. N. 440, Doubted.) [P. 149, Col. 1] 

K, S, Jayarama Aiyar —for Petitioner. 


Judgment:—I am clearly of the opinion 
that this application's incompetent. The 
minor for whoEC person and property, the 
guardian bad been appointed in this 
matter is now admitted to be dead 
and tbe petitioner now before me 
claims under an assignment from tbe 
eon of the deceased 2nd respondent and 
I am told that the 2Dd respondent's 
eon bad a right so to assign a share in the 
property, because it is alleged that on the 
death of the minor, tbe son of tbe 2nd 
respondent became one of tbe reversionary 
heirs to the estate. When the application 
came on for hearing before me last week, 
1 intimated to tbe learned vakil for tbe 
petitioner Mr. Jayarama Iyer, that I had 
my doubts whether such an application 
could be maintained under the Guardians 
and Wards Act after the death of the minor. 
1 have now been referred to tbe case of 
Nataraja Pillai v. Suhharaya Pillai (1). 
In that case, Oldfield and Sadasiva Aiyar 
JJ., held that the words “for any cause” 


in clause 3 of section 41 of the Guardians^ 
and Wards Act were wide enough to cover' 
the case of tbe death of a minor, though 
such a contingency is not contemplated or 
provided for In the previous portion of^ 
that section. With all respect, I am- 
constrained to state that I very much 
doubt the correctness of that decision boh 
being a decision of a bench of this Oourfe T 
cannot regard it as anything but binding, 
on me. Bub, for the purpose of this^ 
application, it is unnecessary for me finally 
to hold whether or not the view of the law 
as set out in that decision is correct, l&s 
that case, what tbe learned Judges said 
was that tbe section applied and it was- 
within the discretion of tbe lower Oourt 
to make, or to refuse to make, an order 6t 
the kind referred to therein. Even though , 
tbe section might apply to oases of tbe - 
death of a minor, still, I am clear in my 
mind that tbe section is applicable only to . 
simple oases where there can be no doubt > 
whatever about tbe succession to the 
minor and about tbe items of property 
which belong to tbe minor or tbe accounts* 
relating to the management of tbe estate* 
When, however, there is a dispute rela¬ 
ting to succession or tbe likelihood even 
of a dispute as to succession, in my 
judgment, the Oourt has no powers 
under tbe Guardians and Wards Aob 
to seek to determine the succession to 
a deceased minor and thereupon make* 
any orders for granting delivery of 
possession of property. Further the pra¬ 
yers in this application are far from being: 
identical with tbe reliefs asked for appa¬ 
rently in the application with tbe order on- 
which the learned Judges were dealing In 
the case in tbe Madras Weekly Notes. 
The section clearly speaks merely of ordera 
being passed for the delivery of any property 
in tbe possession of the guardian or under 
his control and also for tbe delivery of any 
accounts in bis possession or control. Thd' 
prayers in this present application are for 
rendering of the accounts. The phrase^ 
'^rendering of tbe accounts” means an order 
against tbe guardian for an account as in a 
suit for an account and cannot possibly 
mean tbe delivery of account hooka 
alone. It is also admitted that O. S. No. 2 
of 1924 on the file of tbe Additional 
Subordinate Judge of Coimbatore is now 
pending to determine tbe succession to tbs 
minor’s estate. In tbe face of tbe admit¬ 
ted fact that the succession to tbe minor's* 


(1) <1918) M.W.N, 440. 




1086 f 


MAHABAJAH OP JBYPORB V. 80BHA SUNDAR DALAI 


Cadras 


149 


property is nnder litigatiion, or in ofcher 
words, when the queation is pending before 
another Ooart of oonapetent jarisdiotion for 
the purpose of determining the person who 
would be entitled to the property it is impos- 
eible to aoeept the oontention that the Oourb 
that appointed the guardian of the person 
and property of the minor would have 
jurisdiotion to make suoh an order as is 
asked for. 

I am also surprised at prayer No. 2 for 
the removal of the guardian from the othoe 
when, ex concessu, his powers as guardian 
have ceased under section 41 of the 
Guardians and Wards Act and that is the 
very basis of the contention before me. 

The third prayer is still more strange, 
that the Court should appoint a fit and 
proper person to be in charge of the estate. I 
certainly think that 'a Court acting under 
this enactment is really functus o^cio 
when the minor dies. Any disputes or 
rights with regard to the property of the 
minor should be litigated in the ordinary 
tribunals of the country. It may be that 
in simple oases where no contest arises 
-or can arise, the Court having regard to the 
'fact that it appointed a particular person 
as guardian and entrusted him with the 
znanagement of the property may make 
simple orders for the purpose of the delivery 
of the property. But I do not think even 
such a provision can be extended to include 
the determination of doubtful or disputed 
xights to the property of a deceased minor. 

It is not for me to suggest what course 
the petitioner should adopt. I should have 
thought that the remedy would have been 
obvious to any one who looked at the facts 
and circumstances of the case that the 
petitioner would have been well advised to 
^ have gone to the Coimbatore Court and 
applied for the appointment of a receiver 
who would have been able either to get 
-such reliefs as might be needed or else to 
enforce such rights by proper proceedings. 
I must therefore dismiss the present 
•application. 

, Application dismissed. 



A.I.R. 1926 Madras 149. 

Ramesam j. 


Mahxirajah of Jeypore —Petitioner 

V. 

Sohha Siuidar Dalai ajid another —Ras- 
pondents. 

Civil Roviaion Petition No. 529 of 1926i 
decided on 23rd July, 1925, against the 
order of the Agency Divisional Officer, Oriya 
Agency, Koraput, dated 23rd October, 1922, 
in E. L. A. No. 1 of 1922. 

Madras Land Act, 8. 112—’Order on 

application (or saU of holding is rat;isa^/d by the 
High Court—Board of Bevenue ddcHning to interfere 
—Delay in applying for reuiiion is ground for 
refusal—Only persons interested cay\ stop sale — 
Acceptance of arrears by lanikolder will create 
estoppel. 

An order parsed by a Bevenue DivUiooal Offioet 
on an applioalion put in by a laod'aolder nnder 
S. Ill for a sale of tho ryot’e? holding is revieable 
by tbe High Court einoe the Offioor a Court 
Bobordinate to the High Court. (4‘i Mad. 76 and 
43 Mad. 810. foil.) [P. 149, Col. 2.] 

« 

But where the Bevi^ton Petition in the High 
Court is filed more than two years after the 
order of the Board of Revenue refusing to inter¬ 
fere, the High Court will not interfere uclesa 
there has been a gross miscarriage of justioe. 
(A.l.B. 1934 Mad 119, Foil.) Sale cannot be stop* 
ped by a total stranger by depositing the amount of 
cent due by the defaulting ryot. He must possess 
an interest whiob will be aSeoted by the sale. 
Where, however, the landholder has accepted the 
arrears from a person, as if it was paid tor rent due 
by the ryot, he cannot afterwards obange his mind 
and quesstion the interest of the parson paying it. 
[P, ISO, Col. 1.3 


P. Somasundaram —for Petitioner. 

K. N. Bajagopala Sastri for B. Satya* 
narayana —for Respondonts. 

Judgement: —A preliminary objection 
has been taken that the revision petition 
does not lie but following Paramaswami 
Aiyangar v. Alamelu Natckier Ammal (1) 
and Mamaswami Goundanv, Kali Goundan 

(2) 1 hold it lies. The learned Vakil for the 
respondents says that there is not even a 
suit which might go to the District Court 
and therefore the reasoning of Ayling, J. 
in Paramaswami Aiyangar v. Alamelu 
Natckiar Ammal il) does nob apply. But we 
have got an application under section 111 
of the Act. A suit to question it mig‘it 
have been filed by the defaulter under 

(1) (1918) 43 Mad. 76»35 M.L.J. 63a»9 L.W. 26 
»(1918) M.W.N. 107. 

(3) (1918) 43 Mad. 310»36 M.L.J, 671. 
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seotioD 112. I thick this is enough to make 
the Bevenue Divisional OfQoer a Court 
subordinate to the High Court. How far 
I I should interfere is a difficult matter. 
Coming to the merits, I remember (1) that 
this Civil Bevision Petition has been filed 
in April 1926, against an order of October 
1922 ; i2) that the Board of Bevenue has 
declined to interfere and, if possible, I 
should not create a oonfiiot between an 
order of this Court and an order of the 
Board of Bevenue unless there will be such 
a gross miscarriage of justice by my 
non-interference as to require my passing an 
order differing from the Board of Bevenue. 
iVide Devadoes, J., in Appanna v. Lat- 
chayya (3)]. 

It is true that a total stranger may not, 
by depositing the amount of rent, obtain a 
stoppage of the sale. He ought to possess 
an interest which will be affected by the 
sale. It is doubtful if that is the case here. 
The respondent alleged that be was a 
Mokhasadar of the suit land and all the 
proceedings taken by the petitioner against 
the tenants were bogus proceedings. If 
BO, bis interest cannot be affected by the 
sale. The only other way in which a sale 
may be stopped is by the payment of the 
amount in default by the respondent or by 
some other person on bis behalf. In this 
case, the petitioner at first accepted the 
amount. We must take it tbat.be accepted 
it, as if it was paid for rent due by the 
ryot. If so, be cannot change bis mind 
about it and question the interest of the 
person paying it. 

It is obvious on the facte of this litigation 
that the two parties must soon face each 
other in a regular suit and it is clear 
that it is more desirable that the matter 
in dispute between them should be 
tried in such a suit rather than be 
enquired in a proceeding of this kind. 
Having regard to this ooseideration and to 
the conditions I have already set forth at 
the earlier part of the judgment I decline 
to interfere. 

The petition is dismissed with costs. 

Petition disyiissed. 

(8) A.I B. 1934 Mad. 119. 


K, MUHAMMAD. ^ 

*A.1.R, 18S6 Madras 160 (1). t 

COUTTS-TROITER, O.J. and MADHAVAKi 

Nair, J. 

Official Assignee of Madras —Applicant- 
Appellant 

V. 

Zamindar of Udayarpalayam —Bespon- 
dent. 

Original Side Appeal No. 77 of 1924,. 
decided on 11th December, 1924, from tbs* 
order of Waller, J., in Insolvency Peti¬ 
tion No. 299 of 1924, dated 3rd Novembert. 
1924. 

* Presidency Tiwns Insolvency Act (ill of IS09), 
S. 18—High Court Judge exercising Insolvtncf^ 
;i4risdiction can transfer ogainst ihe inaolvenp' 
penditig in a mofuasil Subordinate Court* 

A Judge of the High Court sittisg on the IoboI* 
veoor eide can under B. 18 transfer to the Higb 
Oourfe a suit pending against the insolvent and 
his properties in a moluesil Court subordinate to* 
the High Court. 

V, Varadaraja Mudaliar —tor Appel¬ 
lant. 

Coutts-Trotter, C, J. :—This is a T 

matter clearly within the jurisdiction of thel 
Court under section 18, oorrespondingtothe I 
familiar section of the English Bankruptcy I 
Act whereby oases of this kind are trans* I 
ferred as a matter of course every day and 
every one who had ever had an experience 
of these matters will be quite familiar 
with it. 

The appeal must be allowed and the 
learned Judge must exercise the jurisdiotioix 
which he has held that he did not possess..- 
Costs on the Original Side scale. 

Madhavan Nair, J.:—I agree. 

Appeal allowed, 

A.I.R. 1926 Madras 160(2). 

Phillips, j. 

Vayyaprath Kunnath Pacjci —Plaintiff 
No. 1-Appellant. 

V. 

Vayyaprath Kunnath Muhammad and^ 
others —Defendants- Bespondents. 

Second Appeal No. 1167 of 1922, decid¬ 
ed on 2nd April, 1925, against the decree 
of the Sub-Judge, Telliohery, in Appeak 

No. 216 of 1921. 
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Malabar Xata*—AnAodravan lias no right to sue 
OH tetwad'a bthalf in preiencB 0 / karnavao. 

Uoless the ftamaoan himeell is disabled from 
Boiog to obtain other relief regarding the tarwad 
property an anandravan oaonot be allowed to sue 
on behalf of the fartoad lor the relief claimable by 
the fartoad in respeot of the fartoad property- (30 
Mad. 1S9 : 43 Mad. 893 : 33 M.L. J 333 and 99 M. 
Ii.J. 639, Foil, and 14 Mad. 101 Expl, and Dtsf.) 
CP. 161. Oo). 1.] 

K. P, Al. Menon and K. P. Abdulla 
Kutty —for Appellanb. 

P. Goutnda Menon —for Hespondents. 


Judgment i—The main qaestion for 
determination in this appeal is whether a 
innior member of a Malabar tarwad can sne 
on behalf of the tarwad even when there 
is a barnavan in existence, who oan bring 
the suit. The powers of a barnavan have 
been considered on many oooasions and 
it has always been held that be is the 
controlling authority of the tarwad and 
that all the powers of management are 
vested in him. In fact, over sixty years 
ago, it was held by Mr. Holloway, with 
regard to a barnavan : ‘'A Malabar family 
speabs through its bead, the barnavan, and 
in Courts of Justice, except in antagonism 
to that head, oan speak in no other way.” 
Tbatprinoiple has been upheld m Vasudevan 
y. Sankaran 11) and what is practically the 
same principle has been laid down later in 
Soopi V. Mariyoma (2) adopting a decision 
in S. A. No. 959 of 1917 in which it was 
held that "only under very special circum¬ 
stances could the anandravan of the tarwad 
maintain a suit for redemption of a kanom 
granted by their karnavao, as such a suit 
would amount to an act of interference in 
the karnavan’s management of tarwad 
affairs.” In Cheria Pangi Achan v. Unnal 
Achan (3) it was held by Sadasiva Aiyar, 
J., that "unless the barnavan himself is 
disabled from suing to recover possession 
of, or obtain other relief regarding, the 
tarwad property an anandravan cannot be 
allowed to sue on behalf of the tarwad for 
the relief claimable by the tarwad in respeot 
of the tarwad property.** We find the same 
principle in Rajah of Arakal v. Churia 
Kunhi Kannan (4). Acting on this principle 
the Lower Courts have held that the 


(11 (1897) 30 Maa. 199 = 7 M.L.J. 109 (F.B.) 

(9) (1919) 48 Mad. 393 = 88 M.L.J. 907 = 11 L.V 
300 = 97 M.Ii.T. 169 = 66 I.O. 760 = (199i 
M.W.N. 979. 

(8) (19161 82 M.Ii.J. 833 = 31 M.L.T, 839 = 6 L.Vl 

iA\ 618 = (1917) M.W.N. 186. 

ft) (1916) 39 633=81 I.O. 463, 


appellant has no right of suit and 
accordingly dismissed it. There is one 
authority which would appear to support 
the appellant and that is A7ianta7i v. 
Sa7ikaran (5). It is a very brief judg¬ 
ment and does not disonss the principle 
at all. The material portion of the judg¬ 
ment runs as follows :— 

"The katcAvan is iooludcd as a defeodaot in the 
suit and as be bas failed to sue lill the period of 
13 years bas almost eipired, vie are of opiniou 
that the tuit by the jurior members cannot bo 

validly objeoted to,*' 

If this be taken as a broad proposition 
of law that in all circumstances the junior 
member will be entitled to sue when the 
karnavan has failed to do so, it seems to 
be opposed to all the prior and subsequent 
decisions which deny such a right of suit 
to anandravan unless there are special 
circumstances which justify bis bringing 
such a suit. But if we look to the facts of 
that case we find that the two members of 
the tarwad whose actions were impeached 
were defendants and all the other 
members of the tarwad were plaintiffs. 
Applying the facts to the judgment, the 
case does come within the principle men¬ 
tioned above that an anandravan may be 
permitted to sue when the karnavan had 
disabled himself from bringing such a suit. 
In this case the karnavan had, through 
his agent, another member of the tarwad, 
made an alienation which was sought to 
be set aside. It would have been difficult 
for him to have brought the suit to set 
aside his own transactions and in that 
view this case is perfectly consistent with 
the other cases that 1 have mentioned 
above and I think that the decision must 
be read in the light of these facts. There 
appears to be no other- authority opposed 
to the cases I have cited. 

On the fasts of the present case the 
appellant has nothing particular in his 
favour. The karnavan who made the 
alienation is dead. He was succeeded by 
another and he is also dead, and very 
recently the let defendant has become tha 
barnavan. In the plaint it is not alleged 
that plaintiff consulted the let defendant or 
that the 1st defendant was neglecting the 
interests of the tarwad. In fact, no alle* 
gation of misoondnot is made against b.m. 
It is only here in second appeal that it is 
said for the first time that the Ist defendants 
was acting in collusion with the alienee, 

(6) (1890) 14 Mad. 101, 
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The suit; was broaghb by the plaintiff nia e 
months before the claim would have 
become barred and inasmuch as the let 
defendant bad only recently assumed office, 
there is nothing to show that the plaintiff 
believed that he would not take action if ap¬ 
proached in the matter. 1 think it would be 
very undesirable to extend the right of an 
anandravan to bring a suit on behalf of the 
tarwad for it would lead to multiplioity 
of litigation and there would be no ffnality 
whatever. The oases cited have laid down 
the restrictions which should be imposed 
on such suits and I entirely agree. In that 
view the plaintiff has not disclosed any 
cause of action, that is to say, he is not 
entitled to bring such a suit and the decree 
of the lower Court is right. 

It is unnecessary to consider the other 
point on which the plaintiff’s suit has been 
dismissed, namely, that of limitation. The 
second appeal must be dismissed with costs. 

Appeal dismissed. 


A.I,R. 1926 Madras 162 (1). 

MadhavAn Nair, j. 

Payida Rafnahrishnayya and others — 
Plaintiffa-Pebitioners. 

V. 

Barrey Nagarazu and another —Defen- 
dants-BespoDdents. • 

Civil Revision Petition No. 733 of 1923, 
decided on 17th August, 1925, from the 
decree of the Diet. Munsif, Peddapur, dated 
28th November 1922. 

Oontraci Act, 8 69—Dettftdanis must be 
Vound in law to pay^Trespasssrs are not bound to 
pay dues to eemindart hsnee no action lies against 
them under 8- 69. 

Foe the appiioafcion of B« 69, it is nsosesaey 
to show khab the defeadaoks ace khe persons bonad 
in law to payi Trespaasees ace nok peesons boaod in 
law to pay does ko khe zamindac. Thecefoce, no 
oanse of aobion ariaea agaiosk the trespaaaers (oc 
ceimburaement ondec B. 69 (oc dnes paid to 
samindac oo theic behalf. [P. 169, Ool. 3.] 

C. Rama Rao —for Petitioners. 

S, Natesa Sastriar —for Rdspondents. 

Judg^ixiBiit:—The plaintiffs are the 
petitioners. The plaintiffs and defendants 
were oo sharers of certain property on 
which certain dues had to be paid to the 
zemindar. The plaintiffs purchased the 
defendants* portion and paid the dnes to 
the zamindat for the whole property. 


They now claim to recover from the 
defendants that portion of the dues pay¬ 
able for the share of the defendants. 

The defendants, after the purchase by 
the plaintiffs of their share, remained in 
possession of the property. Clearly, there¬ 
fore, the defendants were to the position 
of trespassers. The plaintiffs, in order to 
entitle them to reimbnrsoment, rely upon 
section 69 of the Indian Contract Act and 
state that since they paid the dues payable^ 
by the defendants as well, they are entitled 
to get back that amount. !For the applica¬ 
tion of section 69, it is necessary to show 
that the defendants are the parsons bound 
in law to pay. From what I have already 
said, it would appear that the defendants 
are trespassers pure and simple' and are 
not persons bound in law to pay dues to 
the zamindar. The plaintiffs, therefore, 
have no cause of action against the defen¬ 
dants for reimbursement under section 69 
of the Indian Contract Act. The plaintiffs’ 
remedy clearly will be to sue the defen¬ 
dants for mesne profits. I find the District 
Munsif says in the beginning of his judg¬ 
ment that the plaintiffs had already filed a 
suit O.S. No, 140 of 1916, in which a decree 
was given ♦o them for mesne profits. If 
so, the plaintiffs have, neither in equity 
nor in law, any claim against the defen¬ 
dants. 

The decree of the lower Court is right 
and the revision petition is dismissed with 
coats. 

Petition dismissed. 


A.I.R. 1986 Madras 169 (9). 


Jackson, j. 

The Krishna Jute and Cotton Mills Oo,, 
Ltd., Elloret represented by Mothey Qanga^ 
raju Oaru, Secretary and Treasurer —Plain¬ 
tiff* Petitioner. 

V. 

The Municipal Council^ Vizianagram —- 
Defendant- Respondent. 

Civil Revision Petition No. 872 of 1923, 
decided on 27th Jaly 1925, from the decree 
of the District Munsif. Vizianagram, in 
Small Cause Suit No. 966 of 1922. 

Madras District Munieipaliiies Act {V of 1920), 
8, 354-“Mun%tipal Council cannot impose uttr 
authorised charges—‘Local bodies must strietly 
fulfil statutory obligations imposed. 

A McDiolpal OouDoil oaonok impose ohargea not 
□ndee khe aakboeiky ol the Aek, and then, when m 
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-soU is filed foe their reoovery, allot the mosey 
ihas aolawlully obtaioed to some demasd alleged 
io be under the authority of the Aot asd plead 
that so suit lioe. Large p 'wers are ooolerrod 
upoo these local bodies upos the atriot anderatasd* 
ing that they observe the oouditioue of the statute 
io whioh they owe their origiu, aud to allow 
them levy taxes upon private p^rsoua without suoh 
Btciot Qompliaooe W)uld be a gravs soaudal# At 
a ny rate the Courts have uo power to relieve 
local bodies from the statutory obligatioua 
Imposed upon th^m. [P« 155, 0)1. 9.] 

A Muuicipality levied a oertaiu sum of money 
as pcoteeeiou tax whioh was paid under protest 
and an appeal was preferred to the Qounoil on the 
ground that the Company bad been exempted 
from payment of prolession tax by a deocee of 
Court. Failing to get any reply, the Company 
after giving the usual notice of suit under the 
Tlistiiot Manioipalitiea Aot filed a suit for refund 
of the amount paid. 

Beld that the suit was maintainablet 


T. Raviachandra Rao —for Pebifcioner. 
F. Suryanarayana —for Raspondenb. 


Judgment :—The petitioner eoeka to 
veyise the deoree of the Court of the Distriot 
Mansif of Vizianagram in S.O.S. No. 966 
of 1922. 


The petitioner is the Kriebna Jute 
Cotton Mills Go., L*;d. On Slab March, 
1922, it was served with a demand notioe 
by the counter-petitioner, the Municipal 
OouDoU of Vizianagram, for profession tax 
from Ist October, 1921 to Slat March, 1922, 
assessed at Ra. 125. The petitioner paid 
and preferred the appeal Bx. A to the 
Council pointing out that the company had 
been decreed exempt from profession tax 

In O. S. No. 521 of 1919. 

The petitioner, receiving no reply to this 
appeal, gave the Council notice of suit, 
Ex. B, dated 285h August, 1922. No 
xeply was received, and on 7th October, 
1922 the petitioner filed the suit under 
revision. On the next day a Memorandum 
Ex. D was drafted in the Municipal 
Office, whioh was signed on 17th October, 
1922, by the Ohairman. The petitioner 
was informed that his appeal against the 
companies tax had been read, and that the 
proper assessment should have been Rs, 75 
and Rs. 50 would be refunded. 

On 6bh November, 1922, the Oounoil 
filed its written statement in the suit. It 
claims that the suit is barred under Beo> 
hion 354; of Madras Aot V of 1920 ; that the 
plaintiff had nob been charged profession 
Aaz, but had been assessed, under clause 16 
of Schedule IV, of Oompanies Tax and 
^hen plaintiff paid he had been given a 


receipt on the form intended for profession 
tax. Nevortbeloss plaintiff was bound to 
pay profession tax, 

At the trial the defendant Oounoil did 
not, it saeoid, atlompt to prove that the 
tax bad been originally levied as companies 
tax, and only roooiptod as profession tax on 
the wrong form. It was ooncodod that 
the tax was levied as profession tax, and the 
only question raised was wliothor the 
Oounoirs retention of R^ 75 out of the 
sum illegally levied could bo justified on 
the ground that it had been alloboed to com* 
panies tax and was therefore imposed under 
the authority of the Aot within the mischief 
of section 354, and so irrecoverable by suit. 

It is very doubtful if this defence is open 
to the CouDoil. A Munioipal Counoil 
cannot impose charged not under the 
authority of the Aot, and then, when a suit 
is filed for their recovery, allot the money 
thus unlawfully obtained to some demand 
alleged to be under the authority of the 
Act and plead that no suit lies. Bub in 
the present suit the plea has no validity 
for the demand to whioh the ooileotion 
has now been allotted is as illegal as that 
under whioh it was originally made. 

A Council may levy a tax on oompanies 
[section 78(1) ib)] if it publishes a notioe 
of its intention [section 78 <3)} and then 
a notification in the District Gazette 
[section 80] and if the Chairman publishes 
that notification, oompanies shall be liable 
to pay the tax [section 92]. Only on 
such terms can a Council impose suoh a 
charge under the authority of the Aot. 
Admittedly the Council published no 
notification under section 80 bub the 
learned District Mansif finds that a 
Council my dispense with that notifi' 
cation. This finding is a misinterpre tation 
of section 80 which is mandatory and a 
perusal of section 92 ought to have made 
the matter perfectly clear. It is no use 
finding that the Council has substantially 
complied" with the statute. Large powers 
are conferred upon these local bodies, upon 
the strict understanding that they observe 
the conditions of the statute to which they 
owe their origin, and to allow them to levy 
taxes upon private persona without such 
strict compliance would be a grave scandal. 
At any rate the Courts have no power to 
relieve local bodies from the statutory 
obligations imposed upon them. 

I find that the levy of profession tax and 
the levy ef companies tax were not made 
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under tbe authority of the Aot. Plaintiff 
is entitled to sue, and to have a decree for 
a refund of the money sued for, with costs. 

The decree of the lower Court is reversed 
and the petition allowed with costs. 

Petition allotved. 

A.l.B. 19S6 Madras 164 (1). 

Jackson, j. 

In re Khazi Muhammad Khan and 
others —Petitioners. 

Criminal Revision No. 547 of 1925 and 
Criminal Revision Petition No. 461 of 1925, 
decided on 25th August. 1925, from tbe 
order of the Joint Magistrate, Hosur, dated 
30th April, 1925. 

Crim, Pro. Code, S, 147^No revision liea from 
finding of faet—Bemedy is by Ctvi2 

Ficdiog of fact under 8. 147 cannot be traversed 
by revisional proceedings, and as indicated by 
Bob' 0 . (4) the aggrieved patty should seek bis 
remedy in tbe Civil Court, [P, 164, Col. 1.] 

V, C. Seshachariar —for Petitioners. 

Judgment:—Petitioners seek to revise 
tbe order of the Sub-Divisional Magistrate. 
Hosur, directing them under section 1^7, 
Criminal Procedure Code not to interfere 
with buU-pIay on a certain site on each 
recurring Pongal. The point for deter¬ 
mination was whether this right existed, 
and whether it bad been exercised on the 
last occasion before tbe institution of tbe 
inquiry. 

Tbe Sub-Divisional Magistrate finds that 
tbe evidence of the interested parties 
Hindus on one side, and Mahomedans on 
the other, is directly oonflioting but the 
Sub-Inspector is comparatively disinterest¬ 
ed. He entirely supports tbe case of tbe 
Hindus, and says that bull* play has always 
taken place in the vacant site. On exa¬ 
mining tbe site itself and tbe documents 
adduced by either side, the Sub-Divisional 
Magistrate comes to tbe same conclusion. 
That finding of fact cannot be traversed by 
revisional proceedings ; and, as clearly 
indicated by sub-section (4) of sec¬ 
tion 147, the aggrieved party should seek 
bis remedy in the Civil Court, and nothing 
is gained by protracting Magisterial pro- 
oeedings which are intended to prevent an 
immediate breach of the peace. Neither 
party contended under section 145 (5), that 
AO dispute existed! 


The fact that tbe Mahomedans bad builft^ 
drains on tbe site would not necessarily* 
imply that there was no right to bull-play- 
The order for costs under section 148 (3) 
follows the ordinary rnle that costs follow^ 
result, bub the learned Magistrate has not 
yet assessed them, at least, not in thiS' 
order. When the amount is ascertained, 
the petitioners should be given a hearinf^ 
as to what may be fairly levied. 

The petition is dismissed. 

Petition dismissed* 

A I R. 1826 Madras 184 (»). 

Phillips, j. 

Devaguptapu Narasimham and others- 
—Plaintiffs-Appellants. 

V. 

Devaguptapu Chendramma and others 
—Defendants-Respondents. 

Second Appeal No. 1574 of 1922, decided 
on 30bh April, 1925, from the decree of tho^ 
Additional Sub-Judge. Vizagapatam, its 
A.S. No. 112 of 1922. 

Jnam—Grani—Conattuction—The words **Inam 
M eofififmed to you and your assigns ” secure the 
grant for the heirs. 

The v 7 ord 9 in an loam title-deed, “ The iDam 
ii now oonfiimed to you, your leprceentaiivea and 
aesigne, to hold or diepoee of, as you or they thins 
proper are not mere words of limitation but wa 
effective to eecnre the grant to the heirs of tha 
deceased grantee. [P. 156, Ool. 1.] 

C. Bama Bao —for Appellants, 

Y. Suryanarayana —for Respondents, 

Judgment:—The plaintiffs are th^ 
neaxest heirs of one Venkataraju in whoso 
favour (with others) three insm title deed» 
were issued in 1906 and 1907. Both tho 
lower Courts have found that as Venkata* 
raju was dead on tbe day on which tbeso' 
title deeds were issued be obtained no right 
to tbe suit property, and therefore the 
plaintiffs as his heirs have got no right. 

The title deed runs as follows 

Title deed granted to (1) Devaguptapn Bnbba* 
rayndu, (3) Devaguptapu Ohendramma, 
(8) Devaguptapu Venkataraju and lour otheca a» 
pee register, ” 

and it recites 

**Th8 inam is now confirmed to youi your 
representatives and assigns, to hold ok dispose of 
as you or they think proper.** 

The question at issue is whether this is I 
a grant to Yenkataraiu and bis representa* u 
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liT66 and assigDS, or whether these words 
are words of mere limitation as oontondod 
(or by the respondent. The treatment of 
Buoh words as being words of limitation is 
a legal teobnioality and the question is, 
whether the Government in issuing this 
deed intended to adopt this teobnioality or 
whether they intended to Use the words in 
their ordinary meaning. The words are. no 
doubt, ambiguous. Therefore, I think, it is 
relevant to refer to the Board's Standing 
Orders, Order 52 (2) which deals with this 
hoestion. There it is laid down :— 

* ** In oasa of the death o( the holder of ac 

entranohieed ioaiu before the actual delivery to 
him of the title-deed, the deed should, ia the drat 
place, be entiuated to the Revenue Authorities for 
safe custody. The Colleotor should make inquiry 
as to who is the party entitled, as heir of the 
deceased, to receive the deed, and is enjoined to 
hand it over, exactly as reoeived. to the heir of the 
deceased*" 

If these words were words of mere 
limitation, the grant to the deceased would 
I fail, and if it was intended to give a fresh 
grant to the heirs, it would be necessary to 
issue a grant afresh in their name. 
Inasmuch as the Government have declared 
that that is not the procedure to be adopted, 
I thick it is clear that these words are not 
mere words of limitation but are effective 
to secure the grant to the heirs of the 
deceased grantee, which is tbeiatention of 
Government as expressed in the above 
Board's Standing Order. That being so, 
the plaintiffs are entitled to the properties 
covered by the grant. 

A question is raised by the respondent 
as to the non-joinder of parties, but under 
Order 1, rule, 13, Civil Procedure Code, 
this should have been raised in the Trial 
^ Oourb and must now be deemed bo have 
been waived. 

As the lower appellate Court has not 
recorded any 6Ddicg on the other issues in 
this suit, this decree must be set aside and 
the appeal remanded for disposal on the 
other issues. Costs will abide the result. 

Stamp fee on the appeal memo, will be 
refunded to the appellaut. 

Case remanded. 


A.I.R, 1926 Madras 166. 

COUTTS TroTTEH, O..T. AND WALLACE, J. 

Ohockalingayn Pillai another —Poti- 

tioners-Appel laube. 

V. 

at* P* S. Viohappa Chettiar —Respon¬ 
dent. 

Appeal No. 109 of 1925, Civil Rovision 
Petition No. 208 of 1925 and Civil MiHcol- 
laneouB Petition No. 1170 of 1925 dooidod 
on 3rd April 1926 against the Order of the 
Additional Sub-Judge, Ramnad, in I.A. 
No. 42 of 1926. 

(b) Civ. Pro. Code,, O. 40, r. I —Suit /or 
SpBoific ptr/ormance of contract of simple mortgage 
^Receiver cannof 60 appoit^Ud. 

A Reoeivor cBonot be appointed in a nuit foe 
epeoifio perfoimanoe of a oontraot of Biutple mort¬ 
gage, [P. 15(3. Ool, 1.} 

(b) Civ Pro. Code., O. 6, r. 17^Ccntract ia 
5<li —Specific performance — Arn€r%utH(r\t may be 
allowed to irteluci^e a relief of 

It 10 open to the Court in a suit (or epooino 
petformapoe of sale, also to give a doorco foe 
poesesaioD and therefore in a suit for speoifio 
perfotmanoo only, the plaintifT may bo allowed to 
amevd bis plaiut to inoludo a relief as to poesessiou. 
[P. IbG. Ool. 1.] 

1\ R. Ramaohandra Aiyar and K. S. Ven^ 
kataramani —for Appellants. 

K, R. Venkaiarama Aiyar (of the Madura 
Bar) and T^afrap S. Suhrahnianxa Aiyar — 
for Respondents. 

Judgement:—This appeal is against the 
order of tho Additional Subordinate Judge 
of Ramnad at Maduraappointing a Receiver 
in respeob of the A Schedule properties in 
the suit which, according to the plaintitl’s 
case, the defendauts 1 to 3 bad contracted 
to sell to him, and of tho B Schedule pro¬ 
perties in the plaint which, according to 
the plaintiff, the defendants 1 to 3 had 
agreed to mortgage to him by simple 
mortgage. The suit is a suit for specifio 
performance inter alia of this oontraob to 
sell and to execute a simple mortgage. 
Mr. T. R. Ramaobandrier for the appellant 
contends that at any rate so far as the B 
Schedule properties are concerned, it is not 
open to the lower Court to appoint a 
Receiver, the point being that the lower 
Court cannot by way of Receivership do 
what it would not be entitled to do even 
by way of decree. At the highest, the 
plaintiff is entitled, if he succeeds, only to 
A simple mortgage on these properties, and^ 
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baviDg obtaioad this eimple mortgage he 
oould nob immediately £ue for possession. 
He is nob entitled on bbe simple mortgage 
bo possession. The most he oould do is to 
enforoe a sale on foot of the mortgage. We 
think that this argument is sound and that 
the lower Court was not justihad in 
appointing a Beoeiver so far as the B 
Schedule properties are ooaoerued. 

So far as the A Schedule properties are 
oonoernod, Mr. T. B. Bamaobandrier has 
also argued that the lower Court has 
exercised its discretion improperly in 
appointing a Beoeiver in respect of pro¬ 
perties of which the plaintiff, in the ffrsb 
instance at least, is only asking for speoiffo 
performance of sale and not for possession. 
Subsequently, however, the plaintiff was 
allowed to amend his plaint and put for¬ 
ward a prayer for possession of these 
properties also. A Civil Baviaion Petition 
has bean hied here against this amendment 
of the plaint and we deal with this now. 
Various rulings of this Court have been 
quoted to us, as also Form 47 of the first 
Schedule to the Civil Procedure Code, 
which set out that it is open to the Court 
in a suit for specific performance of sale, 
also to give a decree for possession. We 
are not therefore prepared to say that the 
lower Courtexeroisedits discretion wrongly 
in permitting the amendment of the plaint 
and allowing the plaintiff to add a prayer 
for possession of the A Schedule properties. 
That being so, the plaintiff’s prayer for 
possession will stands and in these oiroum- 
atanoes we do not think we can say the 
lower Court exercised its discretion wrongly 
when it appointed a Beoeiver in raspeob of 
these properties, a decree for possession of 
which the plaintiff would be entitled to if 
he succeeds. 

In these oiroumstanoes we dismiss C.B. 
P. No. 208 of 1925. No order as bo costs. 

As regards O.M.A. No. 109, the lower 
Court’s order is set aside so far as the B 
Schedule properties are oonoerned and the 
Beoeiver, if he has taken over charge of 
these properties must be discharged of it, 
.No order as to costs. 

C, M. A. partly allowed. 

O. B. P. dismissed. 
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A.I.B 1928 Madras 156. 

Devadoss, j. 

'Nallakakhan Ambalam —Plaintiff-Ap¬ 

pellant. 

« 

V. 

Sri Kdllalagar Devasthanam —Defen¬ 
dant- Bespondent. 


Second Appeal No. 1642 of 1922, decided 
on 24bh April 1925, against the daorea of 
the District Judge, Madura, in A. S. 
No. 146 of 1921. 

(a) Midras Estates Land Ad (1908), 8. 46 
—Landholder must also be owner to be able to eon* 
fer occupancy rights • 

la order to enable a ryot to set oooapaaoy right 
under eeotion 46 the aot must bo the aot of tho 
landholder who is also tho owner of the estate, 
though under the definition of the term " land¬ 
holder *' one need not be ^e owner of the estate 
in order to be landholder as in seotioa 3* 
[P. 1B7, Ool. ],] 

(b) Trust^Manager—Person improperly appoint* 
ed in place of another validly placed, cannot 
represent the trusi% 

When there is the proper manager or trustee, a 
person who is appointed improperly In bis place 
cannot be the real trustee and cannot represent 
the estate. [P. 167, Ool. S.] 

T. M. Ramastoami Aiyar —for Appellant. 

A. Srinivasa Aiyangar —for Bespondent, 

Jadg^ment:—The first punt urged in 
this second appeal is that the District 
Judge was not justified in finding that tho 
land in dispute was old waste on the 
ground that the defendant Davasthanam 
did nob raise the question specifically in the 
written statement. No doubt the written 
statement does not raise the question but 
there is evidence on record to justify tho 
finding of the learned District Judge and 
this being a question of fact 1 am bound by 
the finding, ilven though the point was 
nob specifically raised in the written state¬ 
ment, in the pleading or in issues, yet 
both the parties seem to have adduced 
evidence as regards that and the matter 
was evidently argued before the learned 
Judge and be came to the conclusion that 
the land was old waste. That being so 1 
do not think the plaintiff has been preja- 
diced by the finding of the Judge. 

The next point urged by Mr. Bamaswami 
Aiyar is that the plaintiff acquired oocn- 
panoy right by reason of seotion 46 of tho 
Estates Land Act. His contention is thah 
one Sundararama Sastri was the traafieo 
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the time and he took a Ntizzar of Bs. 175 
and Kranted the land to the plaintiff 
with oooQpanoy right. There ie nothing 
Bpeoifio in the evidence to show that 
Sundararama Saatri gave oooupanoy right. 
Granting for the sake of argument that he 
did intend to give oooupanoy right to the 
plaintiff, tbequeation is whether be bad the 
right to dispose of the Devastbanam land 
in a manner preiudioial to the interest of 
the Devastbanam. Sundararama Sastri 
happened to be the Aoting Manager on 
aooount of the suspension of the Manager, 
one Anantakrishna Naidu. Anantakrishna 
Kaidu filed a suit oontesting the validity of 
the suspension order and the suspension of 
Anantakrishna Naidu was held to be illegal 
by the Oivil Oourts. During the pendency 
of the prooeedings in the Civil Court, 
Sundararama Sastri placed the plaintiff in 
possession of the plaint land. That he 
received a Nuzzar is not seriously disputed 
and though the defendant does not admit 
that proper pattahs were tendered, yet there 
is the fact that some pattahs, Ex. A series, 
were tendered to the plaintiff. But the real 
question is whether Sundararama Sastri 
had the right to grant oeonpanoy right over 
the Devastbanam lands in favour of the 
plaintiff. Under section 46 the landlord 
oould confer oooupanoy right in respect of 
non-ryoti land on receiving 2^ timestbe rent. 
But olause 5 of section 46 says : “ The sums 
payable under this section for the acquisi¬ 
tion of the occupancy right shall be paid to 
the landholder who is the owner of the estate 
or part thereof and any application or 
proceeding under this section shall be made 
only to or against such landholder." Though 
the term * landholder ’ may, for certain 
purposes, include Sundararama Sastri who 


was collecting the rents and who was recog- 
■^■ ni eed by the Collector and the Bbard, yet 
in order to enable the ryot to get ocoupanoy 
right under section 46 the act must be the 
act of the landholder who is also the owner 
of the estate. Under the definition of the 
term * landholder' one need not be the 
owner of the estate in order to be landholder 
for a person autborisod to oolleot rents of 
the whole or portion of the estate by virtue 
of any transfer from the owner is landholder 
within the meaning of the term * land¬ 
holder ' used in section 3. But there 
are certain things which can be done only 
by the landholder who is also the owner. 
Section 200 is an example of this. I there¬ 
fore bold that though Sundararama Sastri 


was landholder for certain purposes he was 
not the owner of the estate and he could 
not therefore have given oooupanoy right 
to the plaintiff. The argument of Mr. Bama- 
swamy Aiyar is that somebody must 
represent the Devastbanam and at that 
time Sundararama Sastri represented the 
Devastbanam and therefore be must be 
taken to be the owner. The oontention 
overlooks the fact that Sundararama Sastri 
oould not properly represent the Devas- 
thanam as its Manager for the time being, 
as the suspension of Anantakrishna Naidu 
was held to be invalid by the Oivil Courts. 
When there is the proper manager or 
trustee, a person who is appointed impro¬ 
perly in bis place cannot be the real 
trustee and cannot represent the estate. 
That being so, the act of Sundararama 
Sastri in favour of the plaintiff oould not 
confer any right as against the Devas- 
thanam. In the result the appeal is dis¬ 
missed with costs. 

Appeal dismissed. 


A.I.R. 1928 Madras 167. 


Phillips, j. 

Sree Hajah Vasireddi Sree Chandra 
Mouleswara Prasad Bahadur Manni- 
Sultan Zamindar Garu {Muktiala Estate) 
—Plaintiff-Appellant 


V. 

Yadavalli Kameswara Somayajulu and 
others —Defendants-Bespondents. 

Second Appeal No, 1867 of 1923, 
decided on 27th August 1925, against the 
decree of the District Judge, Kistna at 
Masulipatam, dated 5bh March 1923 in 
A. S. No. 119 of 1922. 

Madras Mstates Lands Ael (1908), 151^ 

J4 out of 26 acres sold for building purposes'^ 
Value of holding is materially impaired. 

Where 14 scree out of 16 and odd acres of land 
leased for agciouUural purposes is sold by the 
tenant by selling 14 acres out of 16'65 aores'loc 
building purposes so that the tenants in efiect 
converted the agriouUural laud into building 
Bites. 

Held that they have materially impaired the 
value of the holding for agriouUural purposes and 
rendered it substantially unfit for euob purpoeeBo 
[P. 158. Ool. 3.] 

A, Venkatackalam —for Appellant. 

K. V. Reddi —for Bespondenfc. 

Judgment:—The plaintiff (appellant) 
leased 15 acres 65 cents of dry land to the 
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predecessor of defeadanfis 1 to 4 in 1907 
lor a period of 30 years. Defendants 1 to 
4 have now sold 14 aores of land to defen¬ 
dants 5 to 10 and the 5th defendant has 
begun the ereotion of a building on 
100 square yards, has planted about 25 or 
30 trees and fenoed an aere of this land and 
sunk a well. The plaintiff aooordingty 
brings this suit under seobion 151 of the 
Estates Land Aot for the ejeotment of 
defendants 1 -to 4. The sale deed of the 
14 aores is not tiled, but the 8th defen¬ 
dant who is the only defendant examined in 
the suit admits that the 14 aores were 
purchased for about Bs. 1,800 and that the 
land has been purohasad for building pur¬ 
poses, oattle shed and storage of hay. 
Although therefore the 5th defendant alone 
has begun building on the land, it is clear 
that defendants 5 to 10 have all purchased 
the land for building purposes and defen¬ 
dants I to 4 have exeouted the sale-deed for 
that purpose. Both the lower Courts have 
found that the erection of this building by 
5bh defendant on two cents of land and the 
planting of fruit trees and the sinking of 
the well have not materially impaired the 
value of the holding for agrioultural pur¬ 


poses. 

It is contended for the respondent on 
the authority of Hari Mohan Misser v. 
Surendra Narayan Singh (1) that this 
is a finding of fact whioh is binding 
on me in second appeal, bub his conten¬ 
tion cannot be upheld in the present 
oasOi for seobion 151 contemplates ^ a 
suit against the ryot for materially impair¬ 
ing the value of the holding. In this case 
the ryot is defendants 1 to 4 between 
whom alone and the plaintiff there is the 
relation of landlord and tenant. We are 
not concerned here with the action of 5th 
defendant. Except in so far as it is in 
pursuance of the aot of defendants 1 to 4 
the sale bo defendants 5 to 10 is nob bind¬ 
ing on the plaintiff and inasmuch as each 
of the vendors is only entitled to 2^ aores, 
lifae landlord can objeot bo the sub-division 
in less than 6 aores of dry land. When 


we oome to consider whether the tenants 
have materially impaired the value of the 
bolding W 0 have to realise what it is that 
the tenants have done. The land is 
leased for agricultural purposes and by 
selling 14 aores out of 15 65 aores for 

^ h) (1907) 84 Gal. l A. 133«1X O.V7.N. 

* 794»6 19—9 Bom. E».B, 780—17 

11.L.9. 861-a M.Ii.T. 399 (P.O.). 


building purposes the tenants have in effaot 
oonverbad the agrioultural land into build- j 
Ing sites. It is true that at present only 1 
a small extent of the land has bean actually 
built upon bub defendants 1 bo 4 have agreed 
to buildings baing erected upon the whole 
14 aores and have precluded themselves 
from raising any objection thereto. When 
we therefore consider the holding as an 
agriouUural holding there only remains 1 
acre 65 cents of agrioultural land. If the 
ryots wished zo oultivate the whole they 
could not do 90 because of their contract 
with defendants 5 to 10 under whioh the 
nature of the holding is entirely altered 
and in this view it appears to me that they 
have materially impaired the value of 
the holding for agricultural purposes and 
rendered it substantially unfit for such 
purposes. 

The plaintiff is accordingly entitled to a 
decree for ejeotment. 

Plaintiff has also claimed oompansabion. 
It cannot be suggested that the erection of 
this small building has materially injured 
the plaintiff and it would be very difficult 
bo fix the amount of compensation. It is 
however recognised by Napier, J« in San^ 
karalinga Moopanar v. Suhramania Fillai 
(2), that some oompansation would be 
admissible as otherwise ryots will be 
enabled to convert agrioultural land into 
town plots and take the whole increased 
value to themselves, but as in this ease the 
buildings have nob yet been erected over 
any considerable portion of the holding 1 
do not consider that any compensation 
need be paid. 

The Seoond Appeal is allowed and there 
will be a decree for ejeotment with coats 
bhronghoub. 

Appeal dismie$td» 

___ 

(3) (1915) 39 M.Ii.J. 514-31 I.O. 373. 



MSB 


KAUAN MADA V. BfALIiI 


Madras 159 


*AXB. 1926 Madras 169/ 

Jackson, j. 

JTatnan Mada and others —D^fea- 
<da nts* Patitioners 


AfaHt and another —Plaiabiff-BsapoQ- 
'deixba. 

# r 

Oivil BsvUtoa PabiMoo 913 of 1933, 
-deoided oa ISbh July, 1935, agtiaab bbe 
ddorea of tha Disbriat: Maosiff of KiUeg^l. 
dafaad 5jh March, 1933. io 0.*igiaal Suib 
153 of 1922. 

Oiv. Pro, Coda, O. 33, r. 8 -■S.iit should ba 
dsBmed to bs f <s* th9 d tl9 of (he presents* 

tionofthe appUsation for l«ivi t) as ptuoar 
and Oourt'fee 4s pipabls on (h it djie. 

In the oaaa ol a pauper, a soU is initUutel 
whea his appHoifcioo tor leave to sue as paapae U 
made. The Ooart-fae is payaSU from ths d\\e of 
the presdDkaUoa of the applioilioa aul it is ezaot* 
ly that fee to whtoh the Court must aScItess its 
'zniad when it eouaideta the pauper applioation. 
ia AU. ail. (p.o.), Appi.) CP^i69, Col. a.] 

O. S. Venkitachariar —for Pabibioaers. 

Government Pleader —for Bsapondents. 

Judg^mexit:—The pebibiooers seek for 
'cevision of the decree of the Distriob 
Maosif, Kollegal, ia O. S. No. 153 of 1932 
-on the following ground:— 

Tha pebibioners are defendants and jadg' 
‘meat-debtors in a pauper suib. In assessing 
Aha costs tha Oourt has ordered them to 
'Pay Bs. 175 as Oourt-fee on the plaint 
which would be correob if the old Oourb 
^ees Act were applicable. Bub if on the 
day the plaint was filed the new Aob was 
applicable, then the fee chargeable on the 
value of one year's maintenance would be 
•ooDsiderably less. 

The point for deberminabion is, therefore, 
when was tha plaint filed. 

The application to sue as a pauper was 
presented under Order 33, rule 3 on 23rd 
December, 1921, when the old Act was in 
The applicant was allowed to sue as 
a pauper under Order 33, rule 7 on 30bh 
June, 1922, when the new Aob was in 
loroe. The applioation was then numbered 
■&nd registered and deemed the plaint in 
the suit under Order 33, rule 8. The 
tietitioners plead that lb would only be so 
deemed for the purpose of levying the 
^ourb-fea on the date when it was num- 
oered and registered. The oounber-peti- 
voner contends bhab it must be deemed bo 
vave been filed as a plaint from the date 
w Ptesenbabion. 



It is urged, that until the numbering 
and registering there Is no filing as 
contemplated by section 6 of the Court 
Fees Aob. I do nob bhink bhab anything 
turns on bhe teohnioality of tha word 

file. If for any purposes the applioation 
can rank as a plaint from the date of pre¬ 
sentation, then it must ba regarded as 
filed from the date. Now tha L'mitation 
Act lays down, (section 3), that in the case 
of a pauper, a suit is instituted when is 
application for leave to sue as pauper bis 
made. Thab must mean that from the 
date of his applioation it is assumed that 
his plaint is filed; it cannot mean bhab 
limitation ceases to run by operation of an 
unfiled plaint. Tha language used by the 
Judicial Committee in Stuart Skinner v. 
W^illiam Orde (1) leaves no room for doubb 
in the matter. On page 250 : " The petition 
should^ operate as a plaint without the 
neoessiby of filing a new case. The peti¬ 
tion is filed and proceedings are taken." 

The liimibation Aob is in pari materia 
with the Code of Oivil Procedure, and tha 
stipulation in section 3 of the Act must 
be read along with Order 33. rule 8 of 
bhe Code, The application shall be deemed 
the plaint in the suib from the date 
when the applioation is made. That being 
so it would be anomalous to have a 
plaint in the suit for which no Court-fee 
was payable till a later date. The Court- 
fee is payable from tha date of the presen¬ 
tation of bhe applioation and it is exactly 
that fee to which the Oourt must ad¬ 
dress its mind when it considers the 
pauper application. It considers the 
fee on the date of presentation and 
whether bhe applicant can afford to pay it, 
nob what the fee may be in future if ever 
it should become payable. 

For the above reasons I see no cause to 
revise the order of the lower Court. 

The petition is dismissed with costs. 

Petition dismissed. 


(l) (1870) 2 All. S41»6 I.A. 196^4 0,L,R, 831» 
8 Bufeher 637»4 Bar. 31 (P.O.). 


160 Madras muthia chettiar v. vekeatasubraeayulu naidu 


1926 Madras 160, 


Phillips and Krishnan, jj. 


P, M. A. Muthia Chettiar and others —6tih 
Defendant-Appellants 


V. 

Venkatasuhharayulu Naidu and others — 
Plaintiffs and Defendants Z, 3 to 5, 9 to 21, 
24 and 25 —Bespondents. 


Appeal No. 389 of 1919 decided on 8bh 
Jannary, 1925, against the decree of tbe 
Court of the Temporary Sub Judge of 
Vellore, in O.S. No. 18 of 1918. 

• Limitation Act, 8ch, J, Art. ISU^Oplion to 

enforce a default clauee contained in the mortgage^ 
deed being left with the morigagee^Period of 
Imtfafion to run from the time when money 

became payable and not from the date of dafauU. 

Where there was a olAuee in the mortgage deed 
that in default of payment of iotereat, the whole 
amount, principal and inteceat, uptc^tbat date 
should become due and where on a oonstruotiou of 
the laognnge of the document it was olear that the 
option was reserved with the morigagee to enforce 
or not tbe default clause, at hia pleasure. 

Held that tbe period of limitation started to 
run not on the date of default but on tbe date 
when the money beoame due, under the terms of 
tbe ooDtraot, under Art. 132 of the Limitation Act. 
9 Ii.W, 479 ; (1918) M.W.N. 686 ; fl921) M.W.N. 
894 ; A.l.B. 1925 Mad 160 : FolU 1933 P.O. 419 : 
1933 P.O. 33; 37 All. 400 and 43 All. 671, Not Foil. 

A. Ramachandra Aiyar —for Appellants, 

A. Krishnaswami Aiyar, T, Kumara- 
swamiah, S. Ramaswami Aiyar and 
S, Krishnaswami Aiyangar —for Bespon- 

dents. 

Judgment :—Tbe only question that 
arises in this appeal is one of limitation. 
This suit is brought on a mortgage deed, 
dated 20th September, 1390, in 1916, the 
mortgage money nob being payable under 
the deed until 1904. There is also a clause 
in tbe deed that in default of payment of 
interest, tbe whole amount, principal and 
Interest, Up to that date should become 
due. lb is argued before us, in the first 
; place, that this default clause leaves no 
option to tbe mortgagee as to whether be 
shall or shall not enforce it; but on a 
construction of the language of tbe docu¬ 
ment, which is translated in this Court 
as follows :—“If I should fail to pay 

* * * you shall be at liberty to recover*’, 

it is olear that tbe option is reserved with 
the mortgagee to enforce this dlause, at bis 


pleasure. That being so# la 

whether tbe period of linutation started to 
run on tbe date of default, or when the 
money beoame due, under tbe terms of the 
main contract, namely, 1904, under Art, 
132 of the Limitation Act. The view bhab 
tbe money becomes due, within the 
meaning of this article, at the date of the 
first default, has been adopted by the Allaha¬ 
bad High Court, in Gaya Din v. Jhumman 
Lai (1) and bhatdeoision has been followed 
in two subsequent oases in Nathi v. Tursi{9\ 
and Collector of Jaunpur v. Jamna Pra^ 
sad (3'. Tbe case iu Gaya jD»n V. JZiMJnwiaT^ 
Lai (1) has been considered by this Oourb- 
in Narna v. Ammani Amma (4), in which 
a division Beoob took a view, different from- 
that of the Allahabad High Court and thak 
view has subsequently been followed, in 
Ramadh Bibi Ammaly. Kandasami PitlaiiS} 
Lachakkammal v. Sokkayya ^aick (6) 
Kaliappa Nadar v. Sami lyar (7) and 
Appayya^, Venkataramayya (8i and toone? 
or other of those oases we both have been 
parties. Thera is no definite pronounoa- 
ment of the Privy Council on this point,, 
although there is a dictum in support of 
the view taken in this Court in Junesiuar- 
Dass V. Mahabeer Singh (9) ; the other 
oases of tbe Privy Council cited before ua 
namely Kishan Narain v. Palamal (10) and 
Muhammad Hafiz v. Muhammad Zaka* 
fiya (11) are deoisions under Order 2, rule 2; 
of tbe Code of Civil Procedure, and are no^ 
authorities on this point. In this state sf 
affairs, we prefer to follow the course of 
deoisions in this Court, in preference to th» 
view of tbe Allahabad High Court: andr 
consequently, this appeal must fail and ia 
dismissed with costs of plaintiff, and 3rd 
respondent. 


(I) (1916) 87 All. 400^38 I 0 910«3l3 a.L J. 610b 
(3) (1931)43 All.e7l«-19 A.L.J. 713^63 I.O. 880. 

(3) A.I.R. 1932 All. 37-44AI1. 360=^20 A L.J.140. 

(4) (1916) 39 Mad. 981-4 L. W. 77-90 M.L.Ti 
; 174 = 36 I.O. 418 = (1916) 2 M.W.Ni 136 — 

31 M L J. 665. 

(6) (1919) 9 L W. 479 = 25 M.L.T. 164 = 61I.<X. 
724=(I919) M W N. 83, 

(6) (1918) M.W.N. 586 = 43 I.O. 191. 

(7) (1931) M W.N 384=62 1.0 769. 

(8) A.I.R, 1925 Mad. 160 = 20 M.L.W. 620, 

(9) (1876) 1 Oal. 163 = 3 1.4.1 = 25 W. R. 84-R 

Bar. 681 (P 0 ) 

(10) A.I R. 1922 P 0, 413 (P.O.) 

(II) A.I.R. 1922 P.O. 23 = 44 All. 131=49 LA. 9 = 

3 P.L.T. 379 = 34 Bom.L.R. 341 = 42 M.L.J, 
348 = 15 MLW. 377 = 20 A.L.J. 17 = 30 
0.W.N.397 = 35 0.L J. 196 = (1922) M.W.N. 
89 = 30 M L.T. 334 = 1 P.W.R. 1933 (P.O.)^ 
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In Ihis view, it is unneocsBary to decide 
• the further point upon which the lower 
Court relies, namely, that the limitation 
was saved by reason oi the acknowledg¬ 
ment of the debt. 

The balance of Bs, 50, due to the Court- 
guardian will be paid by the appellant. 


Appeal dismissed* 


A.I R. 1826 Madras 161. 


Phillips, j. 

Popakannu Erruppa Reddi and others 
Appellants 

V. 


Mutcheli Peddomuniswayni Setti and 
others —Bespondente. 

Second Appeal No. 495 of 1923, decided 
on 13tb July, 1925, against a decree of the 
Sub-Judge, Ohittoor, in A. S. No. A73 of 
1921. 

Madras Estates Land Act {1908)^ S. 131 — 
Suit in Civil Court for relitt on the ground of 
fraud is noS barred* ^ 

The eight to aet aside a sale oonferred bj B. 131 
ol the Hetates Land Aqt does oot take away 
the xig^t o( suit io the ordinary Civil Coorte to 
set aeide the aale on the ground of fraud. 
(SeM.L.J. 36, Poll.) [P. 161, Ool. 2.} 


, A* Bamaswawi Aiyar —for Appellants. 

N. Chandrasekhara Aiyar —for Bea- 
pondents. 

Judgment The fectsf cund in this 
case which, 1 must accept are as follows: 
—The appellants were tenants under tbd 
plaintiffs of the suit lands. During the 
tenancy they defaulted in the payment of 
the kist due to the superior landlord and 
the lands were brought to sale and pur¬ 
chased, some by the 6fch defendant him¬ 
self, and some by the 6ch defendant's 
father-in-law, Dakshmana Beddi. Both the 
lower Courts have found that these sales 
were brought about by the fraud of the de¬ 
fendants and have accordingly given a 
decree for recovery of the lands from the 
defendants with arrears of rent. 

In appeal here it is argued that this suit ‘ 
should have been brought in a Bevenue 
Court inasmuch as it was necessary for 
the plaintiffs to set aside the revenue sale. 
Belianoe is placed on the ruling in 
Bamanathan v. Bamaswami (1). That 

—' ■■■ I ■_ _ 

(1)'(19U) 89 Mad. 60-37 I.O. 409. 

1996 M/ai A 39 


ruling, however, very clearly and carefully 
differentiates the case reported in Gousc 
Moideen Sahib v. Muthialu Ohettiar (2), 
wbereitwaa held that the right to set aside 
a sale conferred by aeotiou 131 of the 
Bstates Land Act does not take away the 
right of suit in the ordinary Civil Courts 
to set aside the sale on the ground of fraud. 
Here we are concerned with fraud ; conse¬ 
quently, in accordance with the principle 
laid down in Gouse Moideen Sahib v. 
Muthialu Chetiiar i2). I hold that it is nob 
necessary to bring this suit in a Bevenue 
Oonrb. If the defendants (apnellante) were 
allowed to take advantage of this aale which 
they brought about solely to defraud the 
plaintiffs of their rights, it would be giving 
them the advantage of their own fraud. 
That is a course which no Oonrb would 
deliberately pursue. This objection, there¬ 
fore, fails. 

It is also argued that Laksbmana Beddi 
* should have been made a party to this suit. 
The plaintiffs did not choose to make him 
a party and of ooursq the decree will nob 
be binding upon him. He is a very oloso 
relation of the defendants. He actually 
game to Court and produced documents on 
their behalf, but he did nob ask to be im¬ 
pleaded, nor did be give evidence, nor did 
the defendants ask that he should bo 
impleaded as a party. The 6th defendant 
merely said that thesuit should be dismissed 
because he was not a party. I agree with 
the learned Subordinate- Judge and the 
District Munsif that it was not necessary 
for the plaintiffs to make him a party, pro¬ 
vided that the plaintiffs are satisfied with 
a decree which is judicially nob binding 
upon him. This objection also fails. 

In view of the concurrent findings of 
facts of both the lower Courts the decree 
appealed against is right. The second 
appeal is dismissed with costs. 

Appeal dismissed. 

(3) (1914) 36 M.L.J, 36 — 14 M.L.T. 638 — 31 1.0 
763 = (1914) M.W.N. 66. 


162 Madras arumuga xhambiran v. namasivaya pardaba sannadhi 1886 


* AI.R. 1986 Madras 168. 

Phillips and Krishnan, jj. 

Arumuga Thamhiran and oi^iers—Plain¬ 
tiffs 1 to 4, and a supplemental plaintiff— 
Appellants 

V. 

ISIamasivaya Pandata Sannadhi and 
others —Petitioners- Eespondents. 

Appeals Nos. 43 and 44 of 1921, decided 
on 26bh February, 1925, against the deorees 
of the Court of the Sub-Judge of Kumba- 
konatn in O. S. Nos. 71 acd 72 of 1918. 

(a) Ciu. Pro. Code„ O. 22, r. 1 —for revwvil 
oi triLStee ior breach and framing of scheme^Defen- 
dani dying pending suit--8u%t as regards sehemi 
does not abate — Civ. Pro Code, S. 92. 

i Id a auib uodee 8. 93. Oiv. Pro. Code,' for 
removal ol (he defeadan(-Pandara Sannadhi and 
framing a soheme (he death of (he defendant 
pending (he enit does not oanse the whole enit to 
abate. In order to jnstify a snit for a scheme 
ander 8. 93. it is necessary for the plaintiffe to 
allege a breach of tiost and a prayer for a scheme 
ia therefore not ancillaty to a prayer lor the 
removal of the trnetee and the cause of action 
earvivea against therepresentative of the deceased. 
CP. 163, Ocl. 3. and P. 163, Ool. 1]. 

(b) Civ. Pro. Code, 8. 11 — Suit under S. 
92, C«t). Pro. Oode-^Death of defendant — Appliea^ 
lion to appoiml receiver — Court's remarks tn pro- 
eeeding on application about abatement of suit toifl 
not be res judicata in appeal from the order holding 
suit as abated. 

In an appeal against an order, declaring that the 
suit abated on account of the death of the 
defendant also in respect of the prayer for a 
scheme for management under 8. 93, an applL 
cation was made lor appointing a receiver. In the 
course of the bearing, the Court remarked that it 
was doubtful if on the plaint as it stood, the suit 
bad not abated. At the hearing of the appeal 
itself from the order : 

Held, that the order on the receiver application 
■was not res judicata because, the deoisioo was not 
neoossary, and that there was really no decision on 
the question involved in the appeal. (6 All. 369 ; 
4b Cal. 499 ; A.I.R. 1934 P.C, 203. Dist, [P. 163, 
Col, 3.} I . ^ ^ 

(o) Madras Religious Endowments Act (I of 
1925) proceedings instituted before the Act^ Act does 
not apply* 

There Is nothing in that Act, which gives 
retrospective e0eot in respect of proceedings 
already instituted. [P. 163. Ool. 3.] 

S. Srinivasa Ayyangar, S. Muthia 
Mudaliar and A. O. Shanmuga Nainar — 
for Appellants. 

T, Bangachariar, K, S.Jayaratna Ayyar, 
S. V. Narayana Ayyar, B. Sadagopa- 
ckariar and V. N. Venkatavaradachariar — 

ior Hespondents. 


Judgment:— Xha plaintiffs, in this oase. 

have brought their suits nuder seobion 92 
of the Code of Oivil Procedure for the re¬ 
moval of the defendant from the office of 
Pandara Sannadhi, and for the framing of 
a scheme, in relation to the mutt. The 
Advocate-General has also joined the suit, 
as a supplemental plaintiff. After the ins¬ 
titution of the suit and before it was tried, 
the defendant died, and the Subordinate 
Judge has held that owing to the defen¬ 
dant's death, the suit has abated and cannot 
be revived, on the ground that it is a 
personal action against the defendant and 
that the second relief in the suit, namely, 
that of the framing of the soheme, is an 
ancillary relief, dependant on the removal 
of the defendant from his office of trustee. 
Against this decision, the plaintiffs have 
appealed ; and it is contended in the appeal 
that as two reliefs are claimed, namely, 
the removal of the defendant and the 
framing of the soheme. which are distinct 
and separate reliefs, the suit may well bo 
prosecuted with reference to the second 
relief, namely, the framing of the scheme. 
It is pointed oat that in a very similar case 
it was held by the Privy Council that the 
oadse.of action did cfurvive : Baja Anand 
Bao V. Bamados Daduram (1). Apart from 
this authority, we have also a oase in this 
Court, Sivagtiana Desika Gnanasambhanda 
Pandarasannadhi v. Advocate-General of 
Madras (2), in wbioh the same oonolusion 
was arrived at. Although the plaint is 
mainly taken up with allega.tioDS of misoon- 
du.ot, on the part of the respondents, and the 
prayer for the soheme is only mentioned at 
the end of the plaint, without giving any 
special reasons why the soheme is neces¬ 
sary, yett when we come to read under 
section 92 of the Code of Civil Procedure, 
it is quite clear that in order to provide a 
cause of action for a soheme suit, there 
mast be an allegation of a breach of trust, 
or it must, otherwise be necessary to obtain 
direobione of the Court. In order, there¬ 
fore, to justify this suit for a soheme, it is 
necessary for the plaintiffs to allege a 
breach of trust and it is very difficult to see 
• how this second relief can be deemed to be 
ancillary to the removal of the defendant. 
It is absurd to suppose that the plaintiffs 

fl) (1931) 48 Cal. 493 = 48 I. A. 13= 13* M.L.W. 

318 = (1931) M W.N. 34 = 17 N.L.B. 37-6 

I. 0. 737-26 C.W.N. 794 (P,0.). 

(3) (1916) 9 L. W. 148-38 M.L.J. 174-37 I. 0. 

874-(1916) M.W.N. 186. 
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and ths Advooafad’GaQor^l hava mardly 
- brought] this suit,' to satisfy a viadiotive apito 
against the defendant and that that is their 
sole cause of action and, oonsequently, that 
the rest of the suit must fail, as the dafon- 
dant can no longer be held responsible. 
The two reliefs are distinct; the aeuond 
relief is to a oartain extant dependant on the 
first, because it is necessary to allege a 
breach of trust in order to constitute the 
k necessary cause of action. 

Mr. Rangaohariar for the respondent has 
not referred us to any authority against 
those, cited above ; and we are satisfied that 
the cause of action thus survived against 
the representative of the deceased defendant, 
for the purpose of framing a sohame. We 
may also observe that, in addition bo the 
prayer for the scheme generally, there is a 
prayer for direobions, as bo the utilisation of 
the surplus funds of the institution, which 
are alleged to be very large indeed. 

A further objection is taken for the 
respondents that this question is res jxidi~ 
cdtdf in that it has already been decided by 
a Bench of this Court, which disposed of an 
application for the appointment of a receiver 
in this suit. No doubt that Bench in its 
judgment says: 

“ The plaiot before ua deala only with the mia- 
ooaduot of the deoeaaed Paodara Saaoadbi and 
does not refer to the abaeaoa of any means of 
preventing it 

and again, 

“ in paragraph 21, where the neoeasity for a 
scheme ia suggested, it ia referred to, only in 
oonneotion with the reoDval of the then inoum' 
bant, not aa iadepandently jaatifiable on its 
merits.** 


It is contended that this judgment has 
decided the present appeal. This appeal 
was nob before that Bench, nor do we think 
that it purported to decide it. Mr. Ranga- 
ohariar relies on three decisions of 
the Privy Council, reported in Ram Kirpal 
V. Rup Ruaxi (3), Rook v. Administrator- 
General of Bengal f4) and Sir Rameshtoar 
Singh v. HUendra Singh (51. In these 
oases the principle wap laid down that 

(8| (1884) 6 All. 269*= 11 I.A. 37 (P.Q.) 

(4) (1921) 48 Oftl. 499«=49 I.A. 187 = 19 A.L.J. 
386 = 40 M.L J 433 = 29 M ti.T. 336 = (1931) 
M.W.N. 313 = 33 O.L.J. 405 = 23 Bom, L.R. 

331=601.0. 631=25 C.W.N. 

'lO) A.I B. 1924 P.c. 202 = 5 P.L.T. 491=47 M.L. 

J. 286 = 20 M.L.W. 456 = 34 M.L.T. 182 = 

«Bom. L.B 1163 = 29 O.W.N. 413 = 6 L. 

A I- J- 988 = 40 O.L.J. 431 
“8 Pat. L.B. 180 (P.C.) 


saooioa 11 of tha Gaia of Civil Proaaiura 
IS nos asliaustiva oa tha qua.tiou of rci 
Jtihcua .but all thaae oanas oaa ba dia- 
tiaguiabed ti-oia tba praaont ooa, in than 
tbj prior dauidiou wbtoh wag roliad upon 
aa binding on tha partiag, in anhsequant 
prooaadingg batwaan tha.n, wag, with rafa- 
ranoa to a quaation wbiol. diraatly aroaa 
and had to ba daoidad in tha prior prooaa- 

dinga, baingdireatlvin iggua. r , tl,a 

oaae. however, tbara waa no nunn, ,, , 

daaida taig appeal, in an aoplioation for 

the appoiatmantof areaaivar ; and although 

tha Banan expraggad an opinion, ag to tha 

maaning of tha plaint in thig suit, ag a 

raagoD for rafuging to apooint a raaaivar it 

oan oartainly not amount to res judicata 

in th^a gaoga applied by tha Privy Oounoil 

in tha above oagag. For this prooogition 

wa Dead only rafar to Mxssam v. Thorlev's 

y^attle Pood Co. (6'. .^part from this wa 

RTa not at all olaar that that B.gaab of 'this 

Court did really daaida tha coin-, for thay 
merely said: 

asohamlMon?; rellL‘!‘oVSX%“'’™ 

-parately.ou 

havi" atnountg to saying that thay 

have not definitely proved, in thaaa iatar- 

locutory prooaadingg, the quastion which 
haa now baan argued before ug. Iq 

^se. It does not amount to res judicata. 

that judgment, wa have now coma to a 
contrary conclusion. o co a 

A further suggestion is made that this 
suit may be affaoted, by tha reoently nagg¬ 
ed Kahgious Eadowmantg Aot;but Ohara 

paotive effect, m respect of p^ooeedinga , 
aheady inatitutad, and tharafore this 
objection' must also fail. 

fehorefore is allowed with 
coats and the suit will be remanded to the 

^wer Court, for disuosa! according go law. 

Court-fee on the appeal memorandum will 
be refunded. 

and ^^21, ia not preaaad 

Eaapondtr"' ^Oth 

Tbeae appeala having been aet down to 

the Toff owing 


(6) UeMn4 Oh, D. 748 = 42 L.X, 851 = 28 W.B 
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GOVXNDASAMI PlIiIiAl RAMANATHAN OHBMIAR 


Judgment.—Aprellants 3 and 4 are 
allowea to withdraw and the judgment in 


Appeals Nos. 43 and 44 of 1921, will 
stand aa regards Appellants 1| 2 and 5. 

Appeal No 43 allowed. 
Appeal No. 44 dismissed. 


♦A.I B. 1926 Madras 164. 


Eamesam AND Jackson, jj. 

G. Govindasxoami Pillai —Plaintiff-Ap- 

4 

peilant 

V. 

V. E. N. K. B. B. M, A. Bamanathan 
ChetUar and others —Defendants-Kespon- 
dents. 

Appeal No. 1 of 1923. decided on 10th 
August, 1925, from the decree of the Addi¬ 
tional Sub-Judge, East Tanjore at Maya- 
yaram, dated Slst August, 1922, in Original 
Suit No. 39 of 1921. 

• Svtc^flc Belief Act, S. 42—Stlii by eo truitee 
for joint ic^stssicn—Froitriy tn yofsistitn of 
ihtrd person— Belief of injunction is not neetaaty. 

The plaictifi ia a Buit lot joint poeseeBioD 
tiuBt property along with other tinsteefi is no^ 
bound to aek ior au iujunotioD where tbe prr psrtieS 
are in the pcepeEBicn of a third peiBon. [P. 164» 
Col. 2.1 Tbooph an injunotion may be granted if 
tbe plainlifi wants it, it cannot be eaid to be a 
relief which the plaintifi ia bound to aek when be 
does not leel any apprehension from the conduct 
of the defendant and when he does not Irel it 
neceppary to afk for it. 43 Scm. t07 (P»0.), ffoil.) 
[P. 165, Ool 1.] 

T.B. Bomachandra Aiyar and 5. Srini¬ 
vasa Aiyar —for Appellant. 

C. S. Venkatachari —for Kespondenta. 

Judgment—The plaintiff is tbe appel¬ 
lant belcre us. He and tbe defendants 1, 
2 and 3 are trustees of tbe^ temple of 
ChayavaDam in Tanjore Di 8 tri 9 t. Defen¬ 
dants 2 and 3 were appointed in 1911 and 
let defendant in 1908. The plaintjff alleged 

that one Eamalingam Pillai was tbe com¬ 
mon agent of the. parties and on account 
of his mismanagement disputes arose, 
which culminated in proceedings under 
section 145, Criminal Procedure Code. 
During the pendency of those proceedings 
Eamalingam Pillai died but the Magistrate 
ordered tbe attachment of the temple and 
the properties. Tbe plaint in para 9 
alleges that the order of the Magistrate 
attaobing the properties is illegal and that 
the plaintiff is entitled to joint possession 
of the properties. The cause of action is 


given as the order of the Magistrate dated 
17bh August, 1918, and the plaintiff prays 

for a declaration that be is entitled to 
joint possession and enjoyment of the pro¬ 
perties described hereunder along with the 
defendants.” There is no prayer in respect 
of tbe office of trusteeship. Several issues 
were framed in tbe case but the suit was 
dismissed by the Subordinate Judge with 
reference to the 6bb issue, which and issues 
5, 7 and 8 were all tbe issues that were 
considered by him. He held that the 
plaintiff was bound to aek for an injuno- ‘ 
tion and as be has not asked for it the suit 
as framed is bad under section 42 of tbe 
Specific Eelief Act and dismissed tbe suit. 
We are unable to agree with this view. 
Mr. Venkatachari, the learned counsel for 
tbe respondents concedes that be is not able 
to cite any case in which it has been held 
that the plaintiff is bound to ask for an 
injunotion, in a dispute regarding properties 
where the properties are in the possession 
of a third person. In Kalabhai v. Secre¬ 
tary of State (1) there is an expression of 
opinion by Chandavarkar arift Ashton, JJ.,. 
that tbe suit in the form in which it was 
brought is bad. That suit was against the 
Secretary of State for a declaration that 
the plaintiff was entitled to hold the land 
which was the subject-matter of the suit 
free of assessment. It may be that in such 
a case an injunction is a proper relief to 
ask for but we do not wish to express 
any final opinion about it. Tbe learned 
Judges granted an amendment and this 
question was really unnecessary. Tbe cases 
in Thakur Prasad alias Shumhoo Narain 
y. Punkal Singh *2) and in Kunhamed v. 

(3) related to decrees. It may be 
said that in tbe case of decrees an injunc¬ 
tion to tbe defendant not to execute a 
decree is the proper relief. Kunj Bthari v, 
Keshavlal Hxralal (4) related to an office 
and it was said in tbe case of an office a 
prayer for possession is unnecessary and a 
prayer for injunction will give all (hat can 
also be obtained by a prayer for poseession. 
In Bachappa Subrao v. Shtdoppa Venkat- 
rao (5) Sir Lawrence Jenkins said : ” It is- 
at once apparent that as to the whole of the 

(1) (1904) 29 Bom 19»6 Bom. L.R. 648. 

(9) (1907)8 C.L J. 486. 

13) (1891) 14 Mad. 1^7»1 M.L J. 888.* 

(4) (1904) 28 Bern. 667^6 Bern. D.B. 476. 

(6) (1918) 43 Bom* 607 = 46 I A. 24-17 A.L.J. 
418-26 M.Ii.T. 298 = 36 M L.J. 437-59' 
C.L.J. 46a«91 Boxn. L R. 489-10 L.Wf 
974-24 G.W.N. 33 (P.C.). 
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t)roperty esoepb fcbe house no ooosequantial 
relief could have been prayed and bhatidven 
as to the house the injunotion prayed was 
demorrable in the sense that no cause of 
action was disclose 1 which could have 
supported this relief." In that case the 
property other than the house was io the 
possession of the OoUeotor and their 
Lordships thought that it was unnecessary 
to ask for an injunotion. Following this 
opinion of the Privy Council wethiok that, 
though an injunction may be granted if the 
plaintiff wants it. it cannot be said to be 
a relief which the plaintiff is bound to ask 
when he does not feel any apprehension 
from the conduct of the defendant and when 
be doe^ not feel it necessary to ask for it. 
We think the suit is maintainable in the 
form in which it is framed and allowing the 
appeal we set asiie the decree of the Sub¬ 
ordinate Judge and remand it to him for 
disposal according to law. The cost in the 
High Court will abide the result. The 
Court-fee paid by the appellant will be 
Tefunded. 

Decree set aside \ Case rennanded. 


AIR 
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Krishnan, j. 


A, S. P. L. M. R, Ranu^wami Chettiar 
•und others —Petitioners 

V. 

S. R. M. S. V. R. Bamanathan Chettiar 
—Respondent. 


Criminal Revision Case No. 727 of 
1924 and Criminal Rev. Petition No. 609 
of 1924, decided on 23fd April, 1925, 
against the order of the Sub-Divisional 
Magistrate, Ist Glass, Devakottai Division, 
dated 276h September, 1924. 

Orim, Pro, Godo, 3, 233^Ch<infxel moy include 
■a eatehment area with a water course in the centre. 

The word ” oh^ooel ” ia not defii j io the Code 
'hek the woch is qaike wide eooagh to ioolude a 
oaiohmeat area in thaoentre of whioh there ta a 
water ooatae. Where aaoh w^ter coarse ia oba- 
kiuoted and the winter whioh fljwa inen the water 
- ooaraa is ebtem^ted Co be oecriad aw4y by oertiia 
perema to khaie owQ vilUgo t^ok by baildiag a 
baad aad oattiog a new ohinael and by oa^tiog 
•aowQ a new parbioa ol the oH band of the o»toh- 
®aat area to mtke the water run away ia a 
^ireotioa diflereut to that of the weter coarse and 
«o pcavenfc ik falling into the Urani, 


Held that their act o\a bo bold to bo an 
obatruotioQ to the water oourso, [P. IGG, Col, 1] 

S. Sioiminadkan —for Petitioners. 

T. R. V. Sastri (A. G.) and R. Vinayaka 
Rao —for R'^spondant. 

J. G. Adam —for the Crown. 

Ordsr ;—This is an appliontion to revise 
an order passed under soobiou 133 of the 
Criminal Procedure Code witii raforonoo to 
a water course running into a urayii in the 
village of Puduvayal in Rainnad District. 
The Magistrate in the hrst instance had 
held that this uraiii into whioh this water 
course ran was a private one and therefore 
be could not take action under section 133, 
Criminal Procedure Code. On the parties 
coming up in revision to this Court, this 
Court revised that hading and held that 
the urani was a public tank and directed 
fresh order to be passed. The Magistrate 
has now taken evidence and under sec¬ 
tion 133 has directed the petitioners before 
me to restore the embankment of the 
catchment area to its original condition 
about a foot high and to close the newly 
opened channel from the north to the 
south, marked-A in Ex. A, and to 
remove all obstructions caused by them to 
the free flow of the water into the urani 
within 15 days from the data of the order. 
Dr. Swaminadhan appearing for them has 
contended that this order was an incom¬ 
petent order and that section 133 does 
not apply to the facts of this case. His 
oontentioQ is based on the allegation that 
there is no river or channel in the present 
case whioh has been obstructed and he 
contends that under the second paragraph 
of section 133 it is only an unlawful 
obstruction to a way, river or channel 
whioh may be lawfully used by the public 
or an obstruction in a public place that can 
be ordered to be removed. Ho contends 
that the present order of the Magistrate 
directing the restoration of the embankment 
of catchment area is quite beyond the 
scope of section 133. I am unable to 
accept bis arguments. It is clear from the 
complaint that has been hied in the case 
that there is a water course baking 
water to the urani in question and the alle¬ 
gation of the raspoadents before me 
was that this wa'’’er course bad bean 
obstraoted partly by building up a bund 
in it, partly by cutting oosa another 
channel to taka away the water from it 
aad partly by outbiog away the ambaDk- 
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meat at a point B round that oatobment 
area. Tbe word " channel*' no doubt is 
not deSned in the Code but I thick tbe 
word is quite wide enough to include tbe 
state of affairs in this case. We have a 
catchment area in tbe centre of which 
there is a water course which is obstructed 
and tbe water which flows into the water 
course is attenapted to be carried away by 
tbe petitioners before me to their own 
village tank, and the way they do it is by 
building a bund and cutting a new chancel 
and by cutting down a new portion of the 
old bund of tbe catchment area, make 
tbe water run away in a direction different 
to that of tbe water course and to 
prevent it falling into tbe titanu That, 

1 think, can be held to be an obstruction 
to tbe water course. Tbe point was 
not properly taken in tbe lower Court 
and hence we do not find any discussion of 
it, in the judgment of the Magistrate, for 
be begins by saying *'The only question 
that remains to be considered is whether 
the counter-petitioners interfered with the 
embankment of tbe catchment area and put 
up a new channel as alleged in tbe petition.'* 
If the point had been properly put forward 
clear evidence would have been available 
to show what e 2 ;aotly tbe position of the 
catchment area is and bow tbe cutting 
open tbe bund of that catchment area 
affects the water course or tbe ohenDel in 
tbe centre of tbe catchment area. I am 
therefore inclined to think that this is an 
order which the Magistrate could have 
competently passed under section 133 and 
on the merits the petitioners have no case 
whatever. My attention was called to the 
case in Jagarnath Sahu v. Parameswar 
Narain (1) wh*ere tbe learned Judge held 
that a field which was on a lower level 
than tbe adjoining fields and over which 
tbe surplus '^ater of theses fields used to 
flow into a tank, even if it could be 
described as a channel, was not snob a 
ohannel as had been or could be lawfully 
used by the public and action could not be 
taken under section 133 of the Code of 
Criminal Procedure for the removal of any 
obstruction from it. This ruling is based 
on the fact that the fields over which the 
water used to flow was not a public field 
and hence seotion 133 could not be applied 
to it. Their Lordships are apparently 

il) (19H) 86 All, 309" 15 Oe. Ii.J. 339«12:A.L.J* 

9aa. * 


prepared to concede that this * field over' 
which water flowed could be de8cribed< 
in a wide sense as a channel. That case is 
not therefore In tbe petitioners' favour. • 
Here, the finding being that the urani is a 
public uranit the water course carrying the 
water to it must be held to be a publio 
water course and any interference witn 
that water course will fall under seotion 133. 
The only point taken before me failing, the** 
petition must be dismissed. 

Petition dismissed, 

A.I.K, 1926 Madras 166. 

Wallace, j. 

Sri Paramahomsa Sriranga Narayana^' 
Jeer Swamigal —Petitioner 

V. 

Sri Paramahamsa Ahohila Jeer Swamigal 
and others —Bespondents. 

Civil Kevision Petition No. 20 of 1925^ 
and Civ. Miso. Petition No, 183 of 1925. 
decided on 12th ^[aroh, 1925, from the 
order of the Sub-Judge, Triohinopoly, in 
C.M.A. No. 4 of 1924. 

(a) Civ. Pro Cede. 0. 39, r. l—Breceh of plainy 
tff'8 right thrfaitved^Proper course is to matniam 
status quo. 

In the matter of an interlooutoiy order where a 
breach of right of plaintiff is threatened the proper 
oooree lot a Conrt ip to maintain the status quo 
until tbe diepoeal of the suit. [P. 167, Col, 3.] 

(b) Civ. Pro. Code, 8. 125-Judge deciding a 
Gascon his private opinion—Order is soiihoui 7 «rie- 
diction, 

Jndioial matters cannot be deoided on tbe private 
opinions ol the Judge not can that opinion be 
substituted for a deoieiou on evidence, even tbougb 
the taking of that evidence may involve much time 
and trouble. A decision baeed on Buoh private 
opinion ie witbrut jnrisdiotion. [P* 167, Ool. a j 

T. B. Bamachandra Aiyar and S.B, 
Dikshit —for Petitioner. 

K. Bashyam Aiyangar —for Respondents. 

Judgment:—This Revision Petition ie 
against the order of the Subordinate Judge 
of Triohinopoly cancelling a temporary in¬ 
junction granted by the District Munsif.. 
Srirangam^in O. S- No. 430 of 1924,. 
on his file.* The plaint in that suit was 
filed by tbe head of tbe Tengalai Mutt aft- 
Srirangam and tbe principal defendant is- 
the Jeer of the Ahobila Mutt; the otbw 
defendants are the trustees of the Sri¬ 
rangam Temple. The general reliel 
claimed in the plaint is that tbe Jeex* 


4 
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of Aboblla Mutt should be restrained from 
bringing into the Srirangam Temple certain 
pftraphernalia and emblems pertaining to 
his offioe some of wbiob bear the Vadagalai 
Namam, when be proposes to enter the 
temple for the purpose of worship. The 
trustees are made parties because they 
have by a resolution permitted him to enter 
accompanied by these emblems. The 
plaintiff's contentions as 1 read the plaint 
are mainly two. First, that such entry 
involving the introduction of Vadagalai 
Ifamams is opposed to usage and tradition, 
is offensive to the worshippers in the plaint 
temple which is claimed to be exclusively 
Tengalai, is a sacrilege to the Deity, and 
this is therefore a breach of trust by the 
trustees whose duty it is to preserve and 
not to destroy the essential customs and 
usages of the temple of which they are true* 
tees, BiUd secondly, that by according to the 
beadof the AbobiJa Mutt honours wbioh are 
not permitted and are not claimed by the 
plaintiff himself,the plaintiff's own position 
and sanctity are likely to suffer in the eyes 
of the ordinary worshippers. Pending the 
trial, the District Muneif granted the 
injunction sought for. ^ The Subordinate 
Judge has reversed that order, and the 
plaintiff comes up in this Hevision Petition 
against the Subordinate Judge’s order. 

The plaintiff is bound to show that 
the lower Court has exeroised its juris¬ 
diction irregularly or illegally. His main 
point is that the Subordinate Judge has 
not at all considered bis cause of action 
based on a breach of trust by the trustees, 
but has only regarded his contention about 
his personal humiliation. 

The extent of the plaintiff’s authority to 
control the ritual in the temple, the validity 
of his claim that the temple is exclusively 
Tengalai and other matters are oballenged 
and these matters have nob been so far gone 
into by the lower Courts. The Subordinate 
Judge professed to base bis order on the 
assumption that the plainti0’s statements 
of fact in the plaint were correct, 

“ that be fills tbe oapaoitles be olaime and that tbe 
JMt and trustees will be indoduoing an innovation 
when tbe loxmer is allowed to enter tbe outer gates 
of the temple with bis paraphernalia.**. 

Then be goes on to lay down correctly 
that if the trustees make alterations in the 
ntual or decide questions of respect to 
▼uutors, etc., which affect the religions 
sanctity of the temple, they cannot in law 


do this, if it amounts to a broach of their 
trust. He goes on bo consider whether it 
is a reasonable contention that the reso¬ 
lution of the trustees is subversive of the 
Tengalai character of the trust ; but in 
considering that Question, ho does net at 
any stage consider more than whether the 
plaintiff's personal grievacoeis well founded, 
and whether the grievance gives plaintiff 
any cause of action. He finds that this 
grievance is imaginary and sentimental and 
that it is no ground lor a civil action, I 
would, here, emphasise the undesirabiliby 
of the lower Court in appeal from an 
interlocutory order laying down that a 
plaintiff has no cause of action. He goes 
on casually to remark that it is difiaoulb to 
see bow the introduction of tbe Jeer’s 
paraphernalia with Vadagalai Namams into 
the temple for a short time could alter the 
ritual of the temple or go counter to its 
usages. Now, clearly it is not a matter 
wbiob can be decided merely on the opi¬ 
nion of the Judge. It is the chief issue in 
the suit to be decided on the evidence. The 
Subordinate Judge merely dismissed this 
claim as an ebullition of seotai'ian hatred. 
That may or may not be so, but it cannot 
be decided merely by tbe Judge’s own 
personal feelings that the entry of tbe Jeer 
with bis paraphernalia into the temple 
could not have “ tbe far-reaching effect of 
affecting tbe character of the temple as a 
Tengalai institution ”. 1 do nob find in his 

order any consideration, from a judicial 
point of view, of tbe question, whether or 
not the plaintiff's contention that tbe trus¬ 
tees have committed a breach of trust is so 
unreasonable as to be refused a judicial 
bearing. The Subordinate Judge assumes 
that it is an innovation on the established 
usage. In such a case, in the matter of an 
interlocutory order, I should have thought, 
tbe proper course was to maintain the 
status QUO until the disposal of tbe suit. 
Tbe assumption may, of course, be a wrong 
one but the Subordinate Judge has not 
looked at tbe case from that point of view*. 
His order in effect is :— 

" Qcacted that this is ao icnovatioD my private 
impressioD is that it will oot afieot tbe oharaoter 
of tbe temple aod therefore, 1 dismiss tbe plain* 
tifi’s petitioD.*’ 

This is nob a judicial order or a proper 
exercise of jurisdiction. Judicial matter 
cannot be decided on tbe private opinione 
of the Judge nor can that opinion be sub¬ 
stituted for a decision on evidence, even 
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though the taking of that evidenoe may 
involve much time and trouble. 

It is urge! for the let defendant, the Jeer, 
lihat the lower Court did not think it worth 
while enlarging on this part of the ease, 
because the suit so far as it is founded on 
an alleged breach of trust is not maintain¬ 
able, because no sanction has been obtained 
under section 92 of the Civil Procedure 
Code. There is nothing in the Subordinate 
Judge’s order to indicate that, and so far 
as this Court is concerned, I do not think 
it proper at this stage to go into the 
Question whether section 92 applies. I 
understand there is an issue on this very 
point, and it is certainty not a matter 
ooncluded against plaintiff by authority. 
It may be advigable—I merely throw 
out the suggestion—that the trying Court 
should dispose, first, of this issue as to 
whether the suit so far as the relief based 
on the breach oi trust is oonoernei is main- 
tainable. 

I am of opinion, for reasons given, that 
*tha lower Court has nob exercised tbs iuris- 
diction regularly and that the order under 
revision cannot be supported and must be 
set aside. The appeal against the District 
Munsif's order will have to be^e-heard 
and 1 therefore allow the petition and 
direct the appeal against the District 
Munsif’s order to be re-beard by the 
District Judge, to whom I hereby transfer 
the appeal for hearing. The injunction 
order passed by the District Munsif is thus 
restored pending the re-bearing of the 
appeal. The petitioner will get bis costs 
in this petition from the lab defendant and 
the other parties will bear their own 
oosts. 

Order set aside. 


** A.I K. 1928 Madras 188. 

Spbnoeb and Madhavan Naib, jj. 


P. V, Veerannan Ambalam —Petitioner 

V, 

Ayyachi Ambalam —Bespondent. 

Civil Bevision Petition No. 644 of 1923 1 
'decided on 23rd September, 1925. from the 
decree of the District Munsif of Meltxr, 
.dated 12bh Afarob, 1923. 

••(a) Oontract Act, 8a. 30 and fiS-Ohit fund-^ 
Aqftemtnt Co subserlto Bs. 2 atary t%fne and win 
«ri#a of Ra. 100 by lola^PromoUr io get only 
antereat on aum% dipoaited-^Othar persona to get 


back their money without intereat^Agreiment it 
wagering. 

Id a obit ttanoaotion 500 peraons undertook eaoh 
to aubsocibe two rupees at eaoh iastalmant and 
there were to be 60 drawiaga, at eaoh of whioh the 
winner was to get Ra. 103 and walk out without 
any liability to subsoriba for any aubsequeut 
inatalments. In othsr words, the promoter laid 
odds of 98 to 2 at the first drawing against any 
particular subsoriber drawing the winning ticket. 
At the seoond drawing he laid odds of 96 to 4 with 
eaoh of the remaioiog 499 aiibsotibera, and so on 
till 50 drawing had taken plaoe and 50 eubaocibera 
had drawn the prize of R^. 100. After the 60th 
drawing those who had not drawn a prize were 
entitled to get their m^ney b^ok without interealf* 
The promoter was able to pay the prizes to those 
who drew the winning numbers out of the subsorip- 
tions paid into his hands by the others, and ha 
recouped btmeelf from loss at the eud by putting 
the moaey left in bis bands from eaoh instalment 
of subsoriptioQs out to usury and pooketiog the 
interest. 

Bald that the whole transaotioi amouated to a 
lottery aud the agreement bstwaeu tbe promoter 
and tbe aubsoribet?, amoduted to a wagering agree¬ 
ment within tbe meaning of 8. 30 of the Oontraot 
Aot. 

Held farther that the agreement to repay the^ 
subaoriptiOQs ia a oas) like this is not esverable 
from the prizt arrangemaui and tha provi^iioos of 
B. 65 oaunot bs invoked, (or tbe agreement in this 
oaee did not become void nor wee it diaoovered to 
be void but it was void (or illegality from its 
inoeptioQ. (A.I.B- 19*25 Mad. 870, Dial, : A.I.R. 
1925 Med. 281, Ral) [P. 169, Ools. 1 and 2.] 

*<b) Pmal Ooie, 3. 294 A—Mxintanan6a of 
lottary oMza is p%niaha'iUbu Criminal Laio^Vndar 
CivU law obfipaltons arising ow of lottariea, vuHie 
or private, are irre:ov3rable^0ontrael Act, S, 30, 

The Oriminal Law by S. 291-A, I.P.O. only 
makes pnoisbable tbe keeping of an offiee (or hold¬ 
ing a lottery and the publioatiou of proposals (or 
drawing a lottery. Tbe oivil law however goes 
further aud prevents obligations arising out of 
lotteries being enforced in a Court of law, whether 
the lQ.tt6ry is held io an olBoe to whioh the publio 
have aOoese or in a private plaoe to whioh admis¬ 
sion ia not to be had lor tbe mere asking. 
[P, 170, Ool 1.] 

A, N. Krsiknaiyangar — for PebifeioDer. 

K. V. Srinivasa Iyer —for Beapondent. 

Sponcer, J.;—Two questions have been 
argued in this Oivil Bevision Petition. The 
first is whether tbe obit transactioD, in 
which tbe petitioner was the promoter and 
the respondent was a subscriber, partook 
of tbe character of a lottery or consisted 
of wagering agreements between the snba- 
oribers and the promoter. Tbe seoond is 
whether the respondenli is entitled to 
recover the money whioh he subsoribed 
either upon the berms of the oontraot 
between him and the petitioner, or by 
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xeason of tbe obligation oast by seotion Go. 
Indian Contract Act, upon persons wbo 
have received any advantage of restoring it 
upon an Ag^'eamant or oontraot becoming 
void or being discovered to be void. 

The mere fact that the order in which 
libe members of a Mutual Bjuedt Society 
take their benehcs is determined by the 
drawing of Lots does not oonstifute the 
transaction a lottery [vide ’WKillingford v. 
Mutual Society (l)3. The drawing of lots 
at a partition of family property into equal 
shares in this country wou^d stand on a 
similar footing. In the particular form of 
chit transaobiou that is before us 500 
persons undertook each to subscribe two 
rupees at each instalment and there were 
to be 50 drawings, at each of which the 
winner was to get Ks. 100 and walk out 
without any liability to subscribe for 
any subsequent instalments. In obher 
words, the promoter laid odds of 93 
to 2 at tbe first drawing against any 
particular subscriber drawing tbe winning 
ticket. At the second drawing he laid 
odds of 96 to 4 with each of the remaining 
499 subsorihers. and so on till 50 drawings 
bad taken place and 50 subscribers bad 
drawn tbe prize of Bs. 100. The promoter 
was secure against loss as ha got Bs. 2 
from each of tbe 500 subscribers for tbe 
first instalmeot and he paid out Bs. 100 to 
the winner. After the 50bh drawing those 
who had not drawn a prize ware entitled 
to get their mooey^baok without interest. 
'The promoter was able to pay the prizes 
to those who drew the winning numbers 
out of the BubacriptioDS paid into bis 
hands by the others, and be recouped 
himself from loss at the end by putting 
the money left in his bands from each 
instalment of subsariptions out to usury 
And pocketing the interest. The chance of 
getting a prize of Bs. 100 for* a payment 
of Bs. 2 at the first drawing, of Bs. 4 at 
the second, of Bs. 6 at tbe third, and so 
on, free from any further liability to the 
winner was tbe bait for attracting investors. 
The adventitious character of tbe gains 
also had the effect of making the whole 
transaction a lottery and the agreement 
between the promoter and the snbsoribers, 
a wagering agceement wiobin the meaning 
of section 30 of the Oontraot Act. All 
who took part in what the law regards as 


il) [1880] 6 A. 0. 686»43 L.T. 368*50 L.J. 
Q.B. 49*39 W.B. 81. 


an unlawful transaction were in pari 
delicto and no participator in it can invoke 
tbe help of the law for enforcing his 
claims to recover any money entrusted to 
any person bo abide the rosulc of the draw¬ 
ings. even though the raluru of the sums 
subscribed by those svlio wore not lucky 
enough to draw winning ticke s was one of 
the conditions of the transaction. I agree 
with the opinion of O igers, .T , in Nagappa 
Pillay V. Arunachalatn Chctty (2i tnat 
the agreement bo repay the nuhscriptions 
in a case like this is not soverublo from 
the prize arrangement. Neither can a 
subscriber invoke section 65 of the Contract 
Act. for the agreement in this case did nob 
become void nor was it discovered to be 
void but it was void for illegality from its 
inoeption (sea Indian Oontraot and Specific 
Belief Acts by P •ll -^ck and Mulla, 4bh 
edition, pages 360'363) and the object of the 
subsoriptioD, which was the formation of 
an association for conducting an unlawful 
system of lottery, has been accomplished. 
When money has been paid undor an illegal 
contract which has been partially carried 
into effect, it cannot be recovered back 
(vide Kearley v. Thomson (3).) 

The respondent’s vakd relied UDon Shan- 
miiga Mudali v. Kumaraswami Mudali (4) 
which, with due respect, I feel difficulty in 
regarding as a decision based on sound 
principles. That case and the one before 
U6 possess tbe common feature that the 
prize winners in the first 50 drawings were 
not bound to subscribe to instalments 
after they had won a prize. The signi¬ 
ficance of this feature in a chit tran¬ 
saction which makes it a gamble has 
been missed by the learned Judges. 
In Duraiswami Mudali and another, Orl. 
R. C. 305 of 1890 (l Weir’s Rulings 
page 251) there was a similar feature in a 
chit transaction and it was observed by 
Collins, C. J. and Shephard, J. : " This is 

clearly a lottery, for it depends entirely 
on the drawing of lobs whether or not the 
priza of Bs. 100 falls bo any given sub¬ 
scriber. As tbe prize winner thereafter 
ceases to be a subscriber to the fund, it 
must necessarily follow that the rest, out 
of whose subeoriptions the prize has 
been paid and who continue to be aub- 

(3) A.I.R. 1925 M»d. 381. 

(3) (1890) 24 Q.B.D. 742 = 69 L.J Q.B. 288 = 63 

li.T. 160 = 38 W R. 614 = 54 J-P. 804. 

(4) A.I.B- 1926 Mad. 870 = 31 M.L.W. 403 = 1936 

M.W.N. 666. 
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aoribers, are the losers’*. Ab p. 403 of 
21 L. W. Veckatasubba Rao, J., expressea 
an opinion that the faofc that the money for 
bbe prizes really comes out of the interest 
on tbe capital fund contributed differen¬ 
tiates this case from tbe oases of lotteries. 
He saya at page 409 " what the 449 
members lose is tbe interest upon their 
money and what tbe first 49 members 
gain is a portion of the interest thus lost 
by tbe other subscribers.” Butin Richards 
y. Starch (5) it was held that tbe loss of 
interest upon a subscriber’s subscription was 
a sufficient loes to make a contract resting 
on a future event of an uncertain nature a 
gaming or wagering contract. In tbe 
present chit transaction out of 500 sub¬ 
scribers there were 450 losers of interest 
on their money deposited with tbe 
promoter. Tbe remaining 50 made a gain, 
the amount of which varied according to 
an order determined by tbe drawing of 
lots which thus depended not on any 
skill but on pure chance. 

It is true, as Remesam, J. observes, that 
tbe Oriminal Law by section 294 (A) 
I.P.G. only makes punishable tbe keeping 
of an office for holding a lottery and tbe 
publication of proposals for drawing a 
lottery, ^he civil law however goes 
further and prevents obligations arising 
out of lotteries being enforced in a Court of 
law, whether tbe lottery is held in an office 
to which tbe public have access or in a 
private place to which admission is not to 
be bad for tbe mere asking. The learned 
Judges were evidently much influenced in 
their decision by tbe case of Wallingford 
V. Mutual Benefit Society (5). That was a 
case of legitimate business free from 
speculation in which there were no losers 
and no one gained an unearned sum of 
money by tbe obanoe of (^r&vjing of lots. 
Tbe same may be said of tbe Kuri chit dealt 
with in Vasudevan Nambudri v.Mamood{B)» 
The Civil Revision Petition is allowed with 
costs and tbe plaintiff's suit is dismissed. 

Plaintiff and Defendant will each bear 
bheir own costs in the trial of the Small 
Cause Suit in the District Munsiff's Court. 

Madhavan Xair, J.—I have had the 
advantage of reading my learned brother’s 
judgment with which 1 agree. Tbe suit 
which has given rise to this O.R.P. was 
instituted by the respond ent for the 

(6) (1911) 1 E.B. 396-80 X<.7.K.B. ai8«108 L.T. 

BIS-i 97 T Ii.B. 99. 
i6) (1899) 39 Mad. 919. 


recovery of a sum of Bs. 119* 13*5 being 
tbe principal and interest due to him on 
account of the 48 instalments of subsorip* 
tiona paid by him to a obit fund oonduoted 
by the Petitioner. The obit fund oonsiet- 
ed of 500 subscribers, each subscribing 
Rs. 2 per mensem. At Ibe end of each 
month a obit was drawn by ‘lots and the 
winner was paid Rs. 100. Thereafter his 
connection with tbe obit fund ceased 
altogether and he was not under any obli« 
gation to continue bis subscription. Accord¬ 
ing to the rules of tbe fund, tbe drawings 
would thus go on for 50 months when the 
chit fund would be wound up, tbe stake¬ 
holder paying back to tbe remaining, 
subscribers the total amounts subscribed 
by each of them. Tbe respondent, a 
non-prize winner, after subscribing for 48 
instalments asked tbe petitioner, the 
stakeholder, to return to him with interest 
the money, be ' bad subscribed. The 
petitioner, refusing to refuLd tbe amount 
contended that tbe ebit fund was a lottery 
and that a suit was not maintainable to- 
reoover tbe amount. Tbe learned District 
Munsiff bolding that tbe obit in question 
wasnot a lottery so far as non- prize winners 
like tbe plaintiff were concerned, gave him 
a decree for tbe amount claimed. 

It is argued for tbe petitioner that the 
transaction set forth above constitutes 
“agreements by way of wager” between the 
stakeholder and tbe subscriber and, as such, 
is void both on principle and on the 
authority of tbe decisions of this Court, and 
that therefore the decree of tbe lower 
Court should be set aside. In Sankunni v. 
Ikkorahirti (7) it was held by Phillips, J... 
that a '* Kuri” conducted on similar lines 
was a lottery and that tbe plaintiff’s suit to 
recover tbe money paid was not maintain¬ 
able. This* deotsioD was followed by 
Krishnan and Odgers. JJ., in Nagappa- 
Pillay V. Arunachalam Chetty (2) though 
tbe learned Judges differed on the question 
whether it was possible to bold that the 
agreement to repay the subscription at 
the end of the period was severable from> 
tbe arrangements to give tbe prize. In 
21 L.W. 403, Rameeam and Yenkatasubba 
Rao, JJ. did not follow these decisions, their 
opinion being mainly influenced by a deci¬ 
sion of the House of Lords (1880) 5 App. 
Oas. 685. It may be stated that the chit 

(7) (1919) M.W.N. 670= 10 L.W, 166- ST 
M.L.J. 909. 
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fund in all bhose oaBea wae oondaoted in the 
same manner aa in the present ease, the 
snocessful drawer of the winning ticket 
having nothing to do with the chit fund 
after drawing hia prize. 

In the light of these decisions and of 
what is meant by an "agreement by way 
of wager” we have to determine whether 
the present case has been lightly decided 
by the learned District Munaiff. 

The Indian Contract Act does not 
contain any definition of a " wagering 
contract.” Section 30 states that agree¬ 
ments by way of wager are void. In 
Thacker v. Hardy (8) Cotton, L. J. said 

The essence of gaming and wagering is 
that one party is to win and the other to 
lose upon a future event, which at the time 
of the contract is of an uncertain nature— 
that is to say —if the event turns out one 
way A will lose bub if it turns out the 
other way he will win.” In Subramanyam 
Paitar v. Kirudadasan (9). It was pointed 
out that in a chit fund transaction the con¬ 
tracting parties are the stakeholder on the 
one side and each of the subscribers on the 
other side and there are aa many separate 
contracts as there are subscribers. On 
analysis it will be found that the contract 

of the stakeholder with the snbsoribers 

# 

in the present case partakes of the nature 
of a wagering contract. As pointed out in 
my learned brother's judgment " The pro¬ 
moter laid odds of 98 to 2 at the first 
drawing against any particular subscriber 
drawing the winning ticket. At the second 
drawing be laid odds of 96 to 4 with each 
of the remaining 499 subscribers and so on 
till 50 drawings bad taken place and 50 
subscribers had drawn the prize of Rs. 100.” 
This shows that the arrangement is really 
a bet between the subscribers and the stake¬ 
holder as to bow a future event of an 
uncertain nature, i.e., the drawing of a 
winning ticket, will eventually turn out. 
If a subscriber happened to draw one of the 
winning tickets, f.e., if the uncertain event 
turned one way, obviously he would gain 
an increased amount of money ; would he 
lose if the event turned out the other 
way ? 

Since according to the rules, the non-prize 
winners get back their subscription amount, 
it is argued that the present case falls 
within the principle of the decisions in 


(6) L.R. 4 Q.B.D, 68C; 

(9) (1919) M.W.N. 1936. 


lyya^iarkone v. Viduviadakone (10), Kamak^ 
ski Achari v. Appavu Ptllay (11) and Fasw- 
devan Nambridrt v. Maninad (6) wherein 
it was held that in chit fund traneaotioDS 
to which subbcrihers contribute monthly 
subscriptions, each subscriber in his turn 
as determined by lot taking the entire 
subscription for one month, there was no 
element of chance or risk, the money 
paid by each subscriber being eventually 
returned to him. In 1 M li.C R, 448 such 
a transaction was thus oharaoterised by the 
learned Judges, " It is not the case of 
a few out of a number of subsoribors 
obtaining prizes by lot By the arrange¬ 
ment all get a return of the amount of their 
subeoriittioD, It is simply a loan of the 
common fund to each subscriber in turn, 
and neither the right of the subscribers 
to the return of the contributions, nor to a 
loan of the fund is made a matter of risk 
or speculation. No loss appears to be 
necessarily hazarded nor any gain made a 
matter of chance.” I do not think the 
same can be said of the transaction in the 
present case. I have already shown how 
the subscribers’ gain is mace a matter of 
chance. As regards the loss the plaintifi 
no doubt gets back the entire capital which 
be has subscribed. In one sense therefore 
it is true that the transaction involves no 
loss in any event to the plaintiff as be is to 
have his money returned to him, but he 
loses his interest. In England it has been 
pointed out in two oases of wagering 
contracts, similar in this respect, viz., loss 
of interest, to the present case, that this 
loss of interest is sufficiently a loss lo bring 
the contract within the spirit, though not, 
perhaps within the actual wording of the 
definition, of a wagering contract. See 
Richards v. Starck (5). In Duraiswamy 
MucLah <12^ in which also, as in the case 
before us, the prize-winner after securing the 
prize ceased to be a subscriber, the fund 
closing after a stated period with a refund 
of their subscriptions to the unsuccessful 
members it was held by Oollins, C.J. and 
Shephard, J. that the transaction was clearly 
a lottery, for it depended entirely on the 
drawing of lots whether or not the prize of 
Rs. 100 fell to any given subscriber. The 
learned Judges state, " As the prize-winner 
thereafter ceases to be a subscriber to the 

(10) (1666) S A. No. 169 of 1867, Mad. 8.D. 1668 

page 63. 

(11) (1864) 1 M.H.C. 448. 

(19) Weir, 961. 
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{and, it mast neoessarily follow thafi the 
rest, out of whose sabsoriptions the prize 
has been paid aad who'also continue to be 
aubaoribers, are the losers. The case 
therefore is quite different from that in 
1 M H.C B. 448". These decisions were 
not brought to the notice of the learned 
Judges in 21 L.W. 403. 

In my view the agreement in this case 
shows that the plaintiff gave hie subs¬ 
criptions to the defendant upon the terms 
that in an uncertain future event he was 
to recover, if that event went one way, the 
sum subscribed with considerable in¬ 
crement and in the other event, he was to 
recover the total amount subscribed by 
him but wit4ioub interest. This means 
that the transaction was in substance a 
wagering contract which may be described 
in the language of Ohannel, J. in (1911) 1. 
K.B. 296 " as a bet on terms very favour¬ 
able to the plaintiff." 

T'or the above reasons I am of opinion 
that the decisions in S.A. No. 169 of 1857, 
Madras S D. 1858, 1 M.H.O.R. 448 and 
l.L.B. 22 Mad. 212 are clearly distinguish¬ 
able and that the chit fund transaction in 
this case is an agreement by way of wager 
and is therefore void. 

In the decision in 21 D.W. 403 strongly 
relied on by the respondent, one learned 
Judge, Venkatasubba Bao, J. states, 
" There is some element of chance in 
regard to the first 49 subscribers, bub the 
dominant feature of the transaction is 
that it enables a large number to gradually 
lay by money and receive their savings in 
;a lump sum and the scheme is in their 
case an incentive to thrift." With due 
jrespeot to the learned Judge, I am inclined 
to think that it cannot be said that the 
•primary object of a person in taking a 
.chit in a fund like the present one is to lay 
by money for receiving it back in a lump 
sum. The chance of winning a prize of 
Bs. 100 on payment of a subscription of 
Rs. 2 at the first drawing. Bs. 4 at the 
second drawing, and so on till the fifty 
drawings are completed is the attraction 
which tempts the subscribers to join in 
such a chit fund, 

In arriving at their conclusion the 
learned Judges in 21 li. W, 403 were 
£nainly iofiaenoed by the decision of the 
House of li^rds in Wallingford v. Mutual 
Benefit Society (l). In that case a society 
called the " Mutual Benefit Society " was 
'.i^egistered under the Oompanied Aot. Its 


declared object was to accumulate capital 
by means of monthly subscriptions from 
members, to advance such capital to the 
members in rotation, to secure payment 
of such advances by taking over and 
holding real or other securities and 
ultimately to divide among the mem¬ 
bers all the profits that had been 
made. The mode of operation of the 
Society appeared to be this. "To obtain 
sabsoriptions from members, to advance 
them money on interest upon certificates 
of appropriation ’ By article 27 it was 
declared that " appropriations shall be 
allotted in two ways, the first and every 
fourth one thereafter, by drawing, free of 
any premium or interest, while those in¬ 
termediate shall be allotted to the member 
or members tendering the highest premium 
for the same respectively. All appropri¬ 
ations were to be repaid by equal quarterly 
payments extending over 20 years from the 
advance." It was held that though the 
benefits of the Society were made available 
to the members by a process of periodical 
drawings, the society did nob come within 
the mischief of the Bottery Acts and that 
the transaction it carried on was not a 
gambling transaction. The facts of the case 
show that amongst the subscribers there 
were no losers and no one derived any 
undue gain by the chance of drarwing lobs. 

As pointed out in Vol. XV, Halsbury, Laws 
of Eagland, p. 301. "Wbere the scheme has 
for its object the carrying on of a legitimate 
business, the fact chat it provides for the 
distribution of its profits in certain events 
by lot will not vitiate the scheme.*’ The 
case resembles the decisions 1 M.H.C.B, 
448 and I.Ii.B. 22 Mad 212 already referred 
to and on principle is clearly dUtinguiahabla 
from the present ease. It may be mentioned 
that Bamesam, J. deals with the case 
in 21 Ij.W. 403 as a suit to enforce the 
terms of a oontraot collateral to another 
transaction which can be enforced, even 
when the main transaction is void on 
account of being a wagering oontraot, 
unless it amounts to an offence punishable 
by law; though in the course of the 
judgment the learned Judge agrees with 
Venkatasubba Bao, J. that the main 
oontraot itself is not void. 

The respondent argues that, if the tran¬ 
saction is an agreement by way of wager 
and is invalid on that account, he is still 
entitled to get a refund of the amount 
olaimed by him either ander seotion 65 of 
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the Indian Oontraot Act, or on the ground 
that the agreement to return the amount is 
severable from the arrangement to give the 
prize. I entirely agree with the opinion of 
Odgera, J. in 47 M.L.J. 876 for the reasons 
given by him in that judgment that the 
claim of the respondent in this case cannot 
be substantiated on either of the above 
grounds. 

In the result I must hold that the 
decision of the learned District Munsif is 
wrong and this civil revision petition mast 
be allowed with costs, as ordered by my 
learned brother. 

Petition allowed. 


A.I.H. 1986 Madras 173. 


Spbnoer, o.c.j., and Visvanatha 
• Sasxri, j. 


Venkataranga Aiyar and another —De¬ 
fendants 3 and 4-Appellants. 

V. 

C. S. Ramasamy Aiyar and others — 
Plaintiff and Defendants 1, 2 and 5-Bes- 
pondents. 


Appea:^ No. 252 of 1922, decided on 7th 
August, 1925, against the decree of the 
Additional Sub-Judge, Coimbatore. 

(a) Civ. Pro, Code, 3. 200 — Pindi-t^ of fact 
6a4ed on oral auidinco •— Sigh Court loth to 
disturb. 

Wfaen the High Court is called upon to disturb 
findiDgs of faot based entirely upon oral evidenoe, 
it flhontd (eel some hesitation before ooming to a 
difieieot oonolueion from that of the Judge who 
heard and eaw the witnesses deposing, eepeoially 
when that oourse would involve giving credit to 
witnesses who have been disbelieved in the Court 
below, and when it involves accepting a etory 
which, judged merely upon probabilities, sounds 
hard to aooept. [P. 173, Ool. 3.] 

(b) Transfer of Property Act, 3, 55 — Vendor not 
expressly covenanting to clear off mortgages-^ 
Dserte for specific performance cannot direct pay¬ 
ment of mortgages fully by vendors—Specific Belief 
Act, 8. 27 (6). . 

Where there is no express covenant that the 
vendors ehoold themselves clear o£( the enoum* 
brancee before ezeoutiog the sale-deed, the decree 
in a snit for speokfic performance of the sale cannot 
direct that the vendors should pay the mourn* 
bianoes themselves fully before the ezeouiioo of 
the sale'deed, if the prioe be insufficient. [P. 174, 
Col. 3.] 

A, Krishnaswami Aiyar and T. V, Rama- 
natha Aiyar —for Appellants. 

T. M, Krishyiaswami Aiyar and S. S> 
Ramaohandra Aiyar —for Bespondents. 


Spencer, O.C J. This is a euifc for 

speoitio performanoe of a written and 
registered agreement, dated 26th Ootober, 
1917, to sell immoveable pronerty entered 
into by the Ist and 2nd defendants and 
their brother, Velunamy Gouudan. Defen¬ 
dants 3 and 4, who appeal put forward an 
anterior oral agreement on 15th Ootober, 
1917, to sell the lands to them. The 
existence of this prior agreement formed 
the subject of the 2nd issue whiob the trial 
Court found against these defendants. The 
correctness of this finding is the main ques¬ 
tion argued in appeal. When we are asked 
to disturb findings of fact baaed entirely 
upon oral evidenoe, we must always feel 
some hesitation before comingto a different 
conclusion from that of the Judge who 
heard and saw the witnesses deposing. 
This is additionally so, when that course 
would involve giving credit to witnesses 
who have been disbelieved in the Court 
below, and when it involves accepting a 
story whiob, judged merely upon probabi¬ 
lities. sounds hard to aooept. The story 
told by D. Ws. 8 and 9 is that they went 
from Darapuram to Kolinjivadi to ask a 
creditor to remit penal interest on a mort¬ 
gage debt due by tbe brother of D. W. 6 
and were accompanied to the creditor's 
house by tbe Assistant Karnam of tbe 
village, D. W. 6. When passing the 4th 
defendant’s house, the Karnam was called 
in and they went in too and witnessed the 
oral agreement to sell tbe plaint lands and 
advanoe of Bs. 100. The date of this 
transaction is fixed by the endorsement of 
payment on Ex. VIII A which is Ootober 
16tli, the difference of one day being 
accounted for by saying that on Ootober 
15th the creditor obstinately refused to 
make any remission but that he relented on 
tbe following day. I think it is probable 
that Ootober 16th was tbq real date of these 
witnesses’ visit to tbe money-lender and 
that tbe story that they followed Sami 
Sastri to bis bath asking about theremissiou 
of interest and that tbe document was not 
referred to, nor was any account of interest 
taken till the next day, was introduced to 
make tbe story, that they went od the 
15tb, credible. Tbe fact that D.W. 6 once 
owneri considerable property, does not in 
my opinion, enhance tbe value of bis testi¬ 
mony or make the story more credible. 
If the contracting parties wanted witnesses 
of their oontraot and went to tbe length of 
calling strangers in for that purposor 
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for fear fcbat; one or the other party 
would go back on the agreement! 
it would have been just as easy to 
get the terms reduced to writing. In this 
case, there are not even receipts produced 
for delivery of the title deeds or for 
payment of the advance said to have been 
made at the time. The finding of the 
lower Court upon this issue must, therefore, 
be confirmed. 

On November lObh, the appellants 
obtained sate deeds which are Ess. Ill B 
and III'O, knowing at the time as found 
by the trial Court, that defendants 1 
and 2 had agreed to sell their lands to the 
plaintiff. Tbeir brother, Yalusami, sold 
bis one-third share to the plaintiff for 
Es. 3,666 10 8 under Ex, E. (i e.) for one- 
third of the price agreed upon in Ex. A, the 
written agreement of 26!ih October. 

The second point argued in this appeal 
is that the decree for payment of Rs. 750 
as damages cannot stand. Section 19 of 
the Specific Relief Act provides that if 
specific performance ought to be granted 
but is nob sufficient to satisfy the justice 
of the case, compensation for breach of the 
contract may also be given to the plaintiff. 
The present is not such an extreme case as 
to give farther relief in addition- to the 
relief of specific performance. The plaintiff 
will be sufficiently compensated by getting 
a decree for specific performance together 
with costs. The direction that defendants 
should pay Rs. 750 as damages will, there¬ 
fore, be excluded from the decree. 

The next question is as to the form of 
fche decree given in the'Lower Court. The 
deorae directs ; 

I That plainkifi do pay the eale price oi Rs. 7,000 
lor the eharea ol defeodants 1 and 3 to the moct- 
gageea in discharge of the mortgage debts secured 
by the properties.and that the defendants 
do pay the said mostgagees. the balance, if any, 
nnder the mortgages aforesaid ’\- 

Mr. Alladi Kriehnaswami Aiyar objects 
to the provision that his olianfea defendants 
3 and 4 should pay the balance, if any, 
under the mortgages. This objection has 
not been made a ground of appeal ; but as 
the decree is before us, we must see that 
it is not only a just decree bub one that is 
executable. Under section 18 (c) o! the 
Specific Relief Act. a purohaaer has a right 
to compel his vendor bo redeem encum¬ 
brances in oases where the vendor professes 
-^to sell the property unenoambered and the 


property is mortgaged for an amount not 
exceeding the pacohase money. Uuder 
seobioD 27 (61, bbe specific performance 
of a oontracb may ha enforced nob only 
against parties to the coutraot but also 
against any other persons claiming uuder 
them by a title arising subsequenbly to 
the oootraot, except transferees for value 
who have paid their money in good 
faith and without notice of the original 
contract. Under these provisions the 
plaintiff can compel the defeniants 3 and 4 
who have purchased the rights of defend¬ 
ants 1 and 2 with notice to perform the 
contract entered into by defendants 1 and 
2. Ex. A, which embodies the terms of 
the agreement between the plaintiff and 
hie vendors, entitles the vendors to receive 
the balance remaining after deducting the 
debts due under the mortgages upoh the 
lands conveyed, but does not specifically 
impose any liability upon the vendors to 
convey the lands to the purchasers free of 
enoumbranoes. At that time, it was prob¬ 
ably thought that the price agreed upon 
would he suffioieot to discharge all the 
mortgages existing at the time Since then, 
interest has been running and although 
the mortgagees are not made parties to 
this suit and the amount of the enoum- 
branoes now existing has nob been asoer- 
tained, it is probable that that money will 
not be sufficient to dioharge these debts. 
There is, in this oise, no express covenant 
that the vendors should themselves clear 
off the enoumbranoes before executing the 
sale deed and, therefore, it cannot be enfor¬ 
ced against any transferees from those 
vendors as part of the contract which they 
have become liable to perform. Section 55, 
clause 1, Sub-clause ig) of the Transfer of 
Property Act imposes a statutory liability 
upon all vendors of immoveable property to 
discharge all encumbrances on the property 
existing at the time of sale except where 
the prouerty is sold subject to eacumbraa* 
oes. Clause 2 which provides for she 
benefit of contracts mentioned in that rule 
passing to every person to whom the 
interest is transferred, relates only to the 
implied contracts mentioned in that parti¬ 
cular rule, v\z.t that the transferor has a 
subsisting transferable title and, if the 
vendor is in a position of trust to the buyer, 
that he has not encumbered the property. 
There is no similar provision for the benefit 
of implied oontraots in Olaasa 1 passing to 
transferees. 
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In Srtntvasa Ghari v. GnanapraJtcasa 
JtfucZn^iar (1), it was held that the paroha- 
aer of the equity of redemption from a 
mortgagor ooo being a party to the cove¬ 
nant. waa not entitled to the benefit of the 
implied covenant in respect of payment 
of public charges, which are some of the 
obligations referred to in Sub-clause ig) of 
section 55 (1). 

Section 27 of the Specific Belief Act does 
not provide for the specific enforcement 
of personal covenants against persons 
who claim under the original vendor, even 
though such covenants may arise out of 
the original contract of sate. For these 
reasons, the liability of defendants 3 and 
4 to pay ofif the mortgages upon the suit 
property cannot be declared by the decree 
in the present suit. 

The Lower Court's decree will therefore 
have to be amended and redrafted in the 
following form : 

1. That plaiQt ff <io pay into Oourt on or 
before the let day of November, 1926, the earn 
of Re. 3,500 towtcde the sale deed to be ezeonted 
by defendants 1, 3 and 4 and a farther sum of 
Re. 3,600 towards the safe deed to be ezeouted by 
defendants 2, 3 and 4. 

2. That these same do go towards the diaobarge 
of the mortgage debts reterrad to in Sza. III-B 
and III-O respeotively* 

3. That npoQ suoh payments being made, 
defendants 1, 3 and 4 do ezeoate in favour of the 
plaintiff a sale dead in reapeot of the lands oom- 
prised in Rz. IlI O and defendants 2, 3 and 4 do 
ezeoate a sale deed in respect of the lands oomoria* 
ed in Rz. IXI-B. 

4* That defendants do deliver possession of the 
properties to the plaintiff, the delivery by defend-* 
ants 1 and 2 being free from all enoumbranoes : and 

5. That defendants do pay tbe plaintiff hie 
oosts in tbe salt and bear their own. 

With this modifioabion tha appeal is 
dismissed with costs. 

?Affcer the pUiotifif obtains a sale deed 

in his name for tha euifi lands, he will be 

entitled to redeem any anoumbranoas 

existing upon the properties so belonging 

to him. Wa decide nothing as to his right 

to recover the coat of redemption from any 

persons who may be liable to reimburse 
him. 

Visvaiiatlia Sustn, J. :—I agree with 
what has fallen from my Lord, 

Decree modified. 


(1) (1907J 30 Mad. 67^2 M.ti.T. 36,* 
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CODTTS Trotter, o.j.. and Visvanatha 

Sastri, j. 

Gaixdha ^or^taA—Plaintiff-Appellant. 

V. 

Janoo Sassaii —Defend ant-Respondent. 

Original Side Appeal No. 83 of 1924, 
decided on 24th August 1925. from tha 
Judgment of Waller. J., in Civil Suit 
No. 9 of 1923. 


**Shipping^Voyctge iruitraied — Afivance freight 
can be recovered— Contract Acf, 3 55. 

Whether a ohart<*r6d ship is a common carrier 
or not, the general prinoiple of the Oontraot 
Act applies and advance freight when paid 
can be recovered back by tbe shipper on the 
frnstration of the v.mcare. (40 B )m. 529 and 
A.I.R. 1925 Mad. 727, Rel^) [P. 177. Ool. 1,] 


S. Srinivasa, Aiyar —for Appellant. 
K, Sundara Rao —for Respondent. 


Judgment —This case raises a point 
of some interest that has been much dis¬ 
cussed in the^nglish Courts and has very 
reoantly bean tha subiect of a deoieioo by 
Mr. Justica Macleod, as he than was, sitting 
in the High Court of Bombiy. [Boggiano 
and Co. v. Arab Steamers Co., Ltd. (1)]. 
It is not disputed by the Appellant that if 
Mr. Justice Maoieod'a judgment is correct 
ha is out of Court. Tha defendant was the 
owner of two steamers which were 
ehartered by the plaintiff for the carriage 
of rice from Akyab to the Coromandel 
Coast. The importation of rice was only 
permitted—and Mr. Justice Waller, the 
Trial Judge, has very rightly found that 
this was a fact perfectly within the know¬ 
ledge of the parties—if and when a certifi¬ 
cate could be obtained from the Food 
Comptroller. Tha learned Judge has also 
rightly found—and this part of his judg¬ 
ment is not challenged—that neither party 
to the contract committed himself to a 
guarantee that such a certificate would be 
forthcoming. As to that no question 
arises and the learned Judge therefore 
thinks that tbe execution of the oontraot 
became impossible owing to an act 
which is neither under the control 
of the parties nor which they had put 
themselves in the position of having 
warranted to be in existence, namely, the 
certificate. In these oiroumstanoes the 


(1) U916) 40 Bom. 629«18 Bom. LJB, 126. 
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shipper Bays bhafc he is entibled to be paid 
back certain moneys which he had paid 
to the shipowner and these moneys are 
described in the contract as being paid for 
freight at the rate provided for in the 
charter party. 

“ 1. Rs. 460 only advance on acoeptance ol 
ohartU party and to be deducted Item tbe freight 
of second trip* 

** 9. Half of the freight to be paid as tbe vessel 
reaches Akyab and takes the cargo. 

*' 3, Tbe balance freight to be paid as the 
veesel reaches the port of destination. 

It is sought to be said by the appellant 
in this case that this contract between the 
parties is not to be regarded aa being 
governed by the general la^w of India laid 
down in the Contract Act but by the 
Unglieb Common Law. The appellant’s 
vakil has very properly accepted the posi¬ 
tion that in circumstances such as the 
present the money that passed from one 
hand to the other is recoverable by Indian 
Law but irrecoverable by the English 
Common Law. If that were all that was 
to be said about it, it is quite plain that 
we should have to be guided by the 
Statute Law that obtains in this country 
and should not be justified in going past 
the Indian Statute to the English Common 
Law: but a very ingenious argument is 
put forward, the same argument that was 
really put forward in tbe Bombay case. 
It is said that a ship in this position is a 
common carrier and that in accordance 
with the decision of the Privy Council in 
Irrawaddy Flotilla Company v. Bugwan- 
das (2) tbe contract between the narties is 
not to be supposed to be governed by the 
Indian Contract Act bub by the Eoglish 
Common Law regarding the liabilities and 
rights of common carriers. It is said that 
the moment you show that a person is a 
common carrier you have proved the exis¬ 
tence of a certain type of contract of a 
special kind which, according ' to the 
Privy Council decision, is not governed by 
tbe provisions of the Indian Contract Act. 
There appear to me to be two objeotions 
and the first is this : that it is more than 
doubtful whether a ship under charter as 
distinct from a general ship taking the goods 
of several shippers under separate hills of 
lading on tbe same voyage is properly des- 
oribed as a oommoD oaYrier at all. It le not 
necessary to decide that point fortn- 

f3) (189U 18 0^1* 690*18 I«A. 131*6 Bar. 

' ' 40 IP,0.) 


nately in this case but it is one that has 
been frequently discussed in commercial 
circles and amongst oojjQoaeroial lawyers 
for the past 70 years and there are a very 
considerable number of expressions of 
opinion by eminent commercial lawyers on 
the Bench that a ohardered ship is not a 
common carrier. If that be right, the appel¬ 
lant’s case is ended at once. It appears to 
me that we can put tbe case cn an even more 
solid footing than that in the following way. 
Let us assume that in a contract of carri¬ 
age by sea all those features which are 
peculiar to the contract of affreightment 
are governed by the English Common Law 
and therefore would not be touched even 
in this country by the provisions of the 
Indian Contraob Act. Bub there are other 
incidents in the relation of ship-owner and 
shipper in a contract of affreightment which 
are in no way peculiarly confined to a con¬ 
tract of affreightment and which are 
independent of the special provinioDS of 
maritime law. That that is so, I think, is 
clear from many of the cases which were 
cited before us, so that the question- 
narrows itself down to this, is money 
paid in tbe present oircumstanoes by way 
of an advance freight a special feature 
of a contract of affreightment deriving 
all its validity and force from the law 
maritime or does it derive its validity and 
force from the general English Common 
Law ? The answer is to be found in the 
decision of the Divisional Court in Blahsley 
V. Muller and Co. (3) which is reported as 
'a foot-note to the Civil Service Co operative 
Society, Ltd. v. General Steam Navigation 
Company (4). There Channel, J., dealing 
with one of the Coronation cases as they 
are commonly called, expressly says that 
it is an incident of the English Common 
Law and says that it is the same principle of 
the Common Law which prevents the re¬ 
funding of advance freight on a charter 
party where tbe voyage is not completed and 
tbe freight therefore not earned. That way 
of puttipg it was assented to in tbe judg¬ 
ment of the Earl of Halabury. L.C , Lord 
Alverstone, C. J. and Gozens-Hardy, L. J. 
where after citing tbe passage which I 
have read, the Earl of Halsbury, L.C. sayff 
be conoprs with every word of that. If 
that be the right princiole that was laid 

(3) (1903) 88 L.T, 90 = 67 J.P. 61- i9 T.L.R. 186 

(4) (1903) 3 K.B. 766 = 73 Ii J.K.B. 983-89 Xi.X 

439-63 W.R. 181*9 Asp. M.O, 477-9(1 

T. L. R. 10. 
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down by Obaonel, J., ib followa tbafa tihe 
inabiiity in England to recover advance 
freight on the frustration of the venture 
is derived from the general principles 
of the common law and nod from 
any supposed peculiar incident attaching 
to maritime oontraota of affreightment. 
That being so, even if a chartered ship 
is a common carrier, the answer would 
bo that matters relating to the recover¬ 
ability of freight paid in advance although 

occur in a charter party 
which is a maricime document of affreight¬ 
ment are nevertheless to be regarded as 
being regulated by the ordinary common 
law or statute law, whether English or 
Indian. Then you get back to this posi- 
uon : that being the common law of the 
land or the statute law of the land—and 
the general principle is different in India 
from what it is in England—therefore, just 
as we should apply the common law in 
i^ngland, so we should apply the express 
statute that obtains in India. It therefore 
seems to me that we should take the view 
that, whether a chartered ship is a common 
carrier or not, nevertheless the general 
principle of the Indian Contract Act applies 
and advance freight when paid can be 
recovered back by the shipper on the 
frustration of the venture. That appears to 
be in accordance with the view expressed 
by Phillips and Odgers, JJ., in Sivanadian 
Chettiar v. Batchu Surayya (5), Our 
decision is also in aocordanoe with that in 
Boggtano and Co, v. The Arab Steamers 
Co., Ltd. (1) with which we respectfully 

agree. The appeal will be dismissed with 
costs. 

Appeal dismissed. 
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Jackson, j. 

_yemulamanda^hadrayya and another — 

Defendants-Appellants 

V. 

Penumetcha Jaggataju —Plaintiff- Res¬ 
pondent. 

Appeal No. 71 of 1923, decided on 2l8t 

fcu * Appellate Order of 

toe Sub-Judge, Narsapur, dated 26bh 
January. 1923. 

1926 M/2d & 24 


Limitatton Act, Art. Ja3-Previous application 

ttme barreei—Plfa of bar must be at the 

earltest opporlunUy—Civ. Pro. Codv, S. U 

The plea that a previoua application (or exeaution 

waB barred by Iimuatiou aud heuoe the auts.quoDt 
application was not valid ebould be raiRed at the 

OpportUDity. |A,I R. 1924 Mad. 

o§o^ Hei. on.) 

K Venkatarama Iiaju~tor Appallants. 
P. Soniasii7tdaTa7ti-—(or Raspopdenb. 

f Appeal againat the order 

‘‘>8 Subordinate Judge of Narsapur, in 
A. S. No, 191 of 1922, 

2. The decree-holder, in O S No, 1156 

applications, in 
7th Daoember. 
1921 the judgment-debtor moved the Court 
of execution under Order 47 of the Oivil 
Procedure Code for a declaration that the 
execution petition of 1918 was barred by 
hmifcation. and thus the proceedings of 
1919 would also not be valid. 

./? by the District 

Munsif in the original proceedings that the 

petitioner was duly appraised of the execu¬ 
tion petition of 1919 and then was the 
time tnat she should have contested the 
validity of that of 1918. The question for 
determination is whether she can raise the 
plea at this late stage. 

^ Tbe case reported in Bajitagiripathy 

V. Bhavani Sankaran (1), is good authority 

for holding that such pleas should be 

advanced at the earliest opportunity and 

If the party fails to take action, he cannot 

^ise them on subsequent occasions. The 

Privy Council ruling reported in Baja of 

Bamnad v. Velusami Tevar 2). is to the 

same efieot. The passage quoted on page 

756 of Ruetomji’s Limitation Act, 3rd 
Edition: • 

oootruotion of the words of 
Ul. 5, Art. 182, would seem oot to allow a rovine 
examination into all the previous applioations io 
order to ascertain whether there might not be a, 
weak liDk in the ohaio'* 

seems, as the learned commentator himself 
observes, to be unequivocally worded. It 
migbi run, 

“ there is nothing in law absolntely prohibiting 
a party from examining all the previous applioa¬ 
tions ; but, in praotioe. he will often find that h«i 
18 barred by rea judicata." 

(1) A I.B. 1924 M»d. 673. 

(2) (1921) 48 I,A. 46=-19A.L.J. 168 = 40M L J 

197 = 13 I, W. 990-(1921) M.W N 61~3» 
G.L.J. 218 = 26 O.W N. 681 = 23 Bom £‘r'' 
701-99 M.L.T. 346 (P.G.) 
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5. I find that! the present ease is one o 
where the party had full opportunity of ii 
raising the question at the time of the 8 
applioation of 1919 and she oannot raise it ii 
after the proceedings of 1918 and 1919 y 
hav 0 been allowed by her to be treated as J 
in aooordanoe with law. The findings of i 
the Lower Courts are oorreot. 

6. I see no force in the contention that 
the learned Subordinate Judge gave no 
finding: he distinctly states what he holds 
to be the oorreot view, but adds that it is 
unnecessary because he has also found 
that no petition lias under section 47 of 1 
the Code of Civil Procedure, a point which 
requires no consideration, since I have con¬ 
firmed the order of the Lower Courts on 
the merits. 

7. The appeal is diamiaaed with costs. 

Appeal dismissed, 

♦air. 1928 Madras 178. 

Phillips, j. 

Sinna Karuppan and others —Defend- 
anta-Appellauts 

V. 

B. M. P. S. Muthiah Chettiar and others 

—Plaintiffa-Raspondenbs. 

Second Appeals Nos. 855 to 1039 of 
1922, decided on 30bh July, 1925, against 
the decrees of the Diatriot-Judgo, Ramnad 

at Madura. 

•CitJ. Pro. Code, O. 7, r. 10 -Plaint returned 
^Period between date of presenting and date of 
return should be excluded under Limitation Act, 

a. Id, 

Where a plaint ie tetoroed nader O. 7. r. 10, 
the time to be ezoluded under 8i 14, Limitation 
Act, IB the period from the date oJ pteaentation 
until the date o( returo of the plaint. (3 M.L.J. 
190 Dies ; 7 ML 1.261; 22 Bom. L.R. 1387 
and'(1087) A. W.N. 302, Rai. OH.) [P. 179, Ool. 1.] 

K. Bashyam Aiyangar and\4. Srinivasa I 
Aiyangar —for Appellants. | 

A. Krishnasivami Aiyar, C. S. Rama Baof 
and M. Patanjali Sastri —for Respondents. 

JudgmentAll these suits were filed . 
in four batches hy the plaintiffs, the firstf 
being filed in the Subordinate Judg9*8 Court 
on the Small Cause Side. The Subordinate 
Judge held that the suits were not of a 
Small Cause nature and that they should 
be filed either on the Original Side or else 
in the Revenue Court. The alternative was 
given for the reason that the plaintiffs 


claimed both varams and it was held that 
if they were entitled to both varams, the 
suits would lie in a Civil Court, Whereas, 
if they wore not entitled to both the 
varams, the suits would lie only in a 
Revenue Court. The suits were accord¬ 
ingly filed in the Civil Court on the Origi¬ 
nal Side. The question was then determin¬ 
ed and it was found that the plaintiffs did 
not possess both the varams and the plaint 
was returned to the Revenue Court, The 
only question which arises hero is one 
of limitation, i.e., whether the time taken 
for prosecuting these suits in the Small 
Cause Court and the Civil Court (Original 
Side) should nob be excluded. The lower 
Appellate Court has held that the plaintiff 
has prosecuted these suits with due 
diligence, and consequently, under sec¬ 
tion 14 of the Limitation Act he is entitled 
to exclude the whole of tho period. The 
period allowed is the period from the data 
of the filing of the plaints bo the date on 
which tho plaints were finally returned by 
the Court for representation. It is now 
argued that this is nob tho oorreot period 
allowed, the contention being that the pro¬ 
ceedings terminated on the date of the 
appellate order and not on the data on 
which the plaints were originally returned. 
This was the view taken by a Bench 
of this Court, in Krishna Variar v. Kunji 
Taravanar (1) a case decided after the 
Civil Procedure Code of 1882 came into 
force; it merely purported to follow the 
decision in Abhoya Churn Ohuclcerhutty 
V. Gour Mohan Dutt (2) which was based 
on the old Code of 1859 in which there 
was no provision identical with Order 7, 
rule 10. When the Civil Procedure Code 
distinctly orders a Court to return a plaint 
Sot representation, and at the same time 
gto endorse on it the date of presentation, 
/the date of return, the party presenting it 
I and the 8ba^em6nb of the reasons for 
f returning it. I regret I oannot agree with 
I the view that the proceedings with refer- 
' ence to that plaint can be said to have 
terminated, when there Was still an act lo 
I be done by the Court which had seisin of 
ij the plaint. With all respect, I am of 
\ opinion that the decision in Krishna 
I Variar v. Kunji Taravanar (1), cannot be 
. justified by reason of Order 7, rule 10 
I Civil Procedure Code and I am supported 


(1) (1893) 3 M.L.7. 190. 
(9) 34 W.B.‘96. 




^1886 
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[a bhia view by aubaequeab oaaaa ot fchia 
Oourb. In Bapti Jmm'il v. Govih'hi Padia- 
yachi (3). tba titna to ba exaladeii hald 
bo be from bhe da^e of presentation until 
the data of raturn of the oUinb and this 
view is also adootad in fiisumoppi v. 
Krishn idas (4) and Bisheskar SingU v.Bzni 
DMir Singh (5 . Tiia Disbriot Jud^a Has 
therefore rightly oalouUtad fcha time to ba 
excluded from tha period of limitation. 

The next argument is diraobad to a 
quashion of fact, namely, wha:her the 
plaintiff was exiroising daa diliganoo during 
the whole of that period. Tna Lower 
Appallata Oourb found that ba did so and 
no facta have bean put before me to justify 
tna in interfering with this dnding of fact. 
In fact, the argumenta are all based on 
what might have happened, and no asser¬ 
tion is made as to any particular act of the 
plaintiff, to show that he did nob exercise 
due diligence. I must presume that the 
lower Oourb has considered all bhe oiroum- 
sbanoas^ and I cannot interfere with the 
oonolusioD at which it has arrived. 

The last point taken is with referanoa to 
certain suits in which it was said that the 
amount became payable when tbe kodai 
harvest was reaped, namely, in Saptambar 
or October. A largo number of plaints 
were filed in October, three years later. 
Although some were filed in November, it 
does nob appear in which of those cases tha 
crop was harvested in October, nor, 
whether in these oases, tha plaints were 
not filed also in October, even if it is 
assumed that tha causa of action arises at 
the moment that bhe last piece of crop is 
cub. I am not. however, prepared to 
accede to this oonbenbion ; for, ordinarily, 
the rant of each year becomes due on tbe 
last day of the year, and there is no 
evidence that that was nob bhe case in 
Teapacb of the suit tenanoias. If that data 
is taken, all tha suits ware within time. I 
am nob at all satisfied either that the cause 
of action arose in October or that it has 
been shown that in any particular case, bhe 
crops were out at or nafore that time. The 
plaintiff gave the date of the cause of 
action in the plaint and no objection was 
taken in bhe written statements, and 

consequently, that must be taken as the 
correct date, 


(8) (1897) 7 M ti.J, 361, 

(4) (1930) 33 Bom, L.B. 1387. 
(6) (1887) A.W.H. 30a 


Tha Second AppeaU fail on all those 
points and are dismissod wi-ih costs in 
b.A. No. 1922 ofS 55 Toerdaro LBj appeals 
CO which this judgment applies hub the 
resoon Mat is only reprasbotsd iu S. A. 
N:). 1922 . of 855 bhe argument being the 
same in all bh i oiso-i. Oonsi lering bho large 
number of suits involved. I dx bhe fee at 

Hi. 7o. 

Appeals dismissed. 


t'" *‘a.I.R, 1 
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Krishnan. j. 

Subrarnanian Cketty—Petsitionec 

V. 

Chetty and Kas- 

pondeoDs. 

Oivil Revision Psbition No, 226 of 1923 

d^aidoi O'. l,t Miv. 1925, from tha order 

• Mucsif, Djvakotba, dated 

27bh October, 1922. 

decrea an i appUcado i for exa-ntion te/ore realiaa- 
txon of assess are neasaary^Execution aopHoation 
need noi be auoh as to end sus:e 3 ifuUy. 

The only two oaoditioas J>id do vo in S 7S 
fch»t the doocoa-holder must oomply wich are 

same peraoQ and that ha must have appijod for 

thaas e-.s wa?e 

realised. If thaao two conditious are fulfilled, ha 

IS oQtitlad to join iu the rateable dietcibuttoa. 

Tasce IS aj oouditiOQ that tha eiaoa'.ion applioa- 
tiOfi put IU by the party should be such as would 
haveeudediQhia auocaasfully obtiio.ug aac.slao- 
tioaotbis deoreo, fl. a., evea au upoltoatiou for 
tha acrast of a pscsoa who r>ould bavo bean 
arreated. ig suflaoieQt. [P. 180. Col. J.] 

not likdu to be 

wtthiL!' 

An applioaSioaprayiagfora relief which oarbaos 
the Court wouii uot hava graatad is still iceated 
as a j appitoatioa m aoootdioce with Uw for tha 
purposes of Art. 1S2. (37 Bom. 43, Foil. [P. ISO, 


, 1 . Code, 3. 73 --Revision is alhjoed 

^o«|A remedj/by 5«»i is au iifa6;e—Ctu. Pro. Code 

The gpaoial remedy by way of suit under 8. 73 
does uot prevent a Oourt from interfering under 
o. 115 where theca is a msDifeat error iu the order 
under 8 73. and putting setting that error aright 
as otherwise tbe parties will be driven to unnecaa. 
Baty litigation. [P. 183, Col. 1 j 

M. Patanjali Sastri —for Petitioner. 

B.Sitarama Rao, S. B. Muthuswami 

Atyar and P. C. Knshnaswami Aiyar^lot 
Bespondents. 
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SUBRAMANIAN OHETTT V. BAMASWAMI OHBTTY 


Judgment:—This ia an application to 
revise an order passed under section 73 of 
the Civil Procedure Code by the District 
Munsif oi Devakotta. The petitioner before 
me ^vas one of the decree holders against a 
common judgment^debtor whose assets bad 
been realised within the meaning of 
section 73 of the Civil Procedure Code and 
were held by the Court, Section 73 

says:— 

** Where assets ar© held by a Court and mcr© 
persoDB than one have, before the receipt of puoh 
assets, made application to the Court lot the 
execution cf decrees lor the payment of money 
passed against the same juagment-debtor and have 
not obtained satisfaction thereof, the aesets, after 
deducting the ccsfe of realization, shall be tateably 
distributed ammg all such persons.” 

Now, the petitioner before me put in an 
application for execution of his decree 
which was a decree for payment of money 
passed against the same judgment-debtor, 
to arrest him, and this application had 
been admittedly made before the receipt of 
the assets with which we are concerned in 
this case. His application to be paid rate- 
ably from the assets has, however, been 
rejected on the ground that, when he 
applied for the arrest of the judgment- 
debtor, that man was not living within the 
jurisdiction of the Munsifs Court but was 
living in Penang, where the District Munsif 
of course had no jurisdiction and could not 
therefore have ordered his arrest. This 
finding of fact has been arrived at mainly 
on the ground that, in another petition (or 
execution by the same decree-holder, he 
has stated that the man was living ^ at 
Penang ; but he has explained it by saying 
that that statement was wrongly put in by 
the vakil’s clerk who drafted that applica¬ 
tion. It is therefore doubtful whether the 
judgment-debtor was on the date on which 
the application was made in Penang. 
Assuming, however, that the judgment- 
debtor was at Penang at the time of the 
decree holder’s application for arrest, the 
question is *' Does that prevent him from 
obtaining the advantage of rateable 
bution ?" The section is intended to distri- 

i bute eauitably the assets of the common- 
debtor'realised by the Court among the 
decree-holders and the odq condition that 
is laid down to make sure of the fact that 
those creditors have been deligenb is that 
creditors must havA previously applied for 
execution of their decrees, this condition 
excluding creditors who have t%ken no 
Bteps to realise their debts : but there is no 


condition that the execution appHoation 
put in by fhe party shcxuld be such as would 
have ended in his successfully obtaining 
satisfaction of his decree. The only two 
conditions laid down are that he must 
have a money decree against the same 
person and that be mu^t have applied for 
execution of that decree before the assets 
were realised. If these two conditions ara 
fulfilled, he is entitled to join in the rate¬ 
able distribution. In the present case I 
see no reason to exclude the decree-holder 
on the finding of the District Munsif. The 
fact that his application was for the arrest 
of a person who could not have been 
arrested is quite immaterial so far M 
eeotion 73 is concerned. It is even possi¬ 
ble to imagine, that, though the judgmenti- 
debtcr was not, on the date when the 
execution application was put in, living 
within the jurisdiction of the District 
Munsif. be might have come there before 
the order is passed by the District Munsif 
for his arrest, and there is nothing to 
prevent the District Munsif passing the 
order, if. by the time he passes his order, 
the judgment-debtor is within his jurisdio- 
fcion. although at the time the application 
was made, he was not within hia jurisdic¬ 
tion But these questions are outside the 
scope of section 73. All that the Court has 
to be satisfied about is that there is a money 
decree of which satisfaction has 
obtained against a judgment-debtor and that 
the decree-creditor has shown his deligenoa 
by applying (of execution of that decree 
before the assets were realised. On these 
conditions being fulfilled the decree-creditor 
is entitled to join in the rateable distribu¬ 
tion. No case exactly in point has been 

brought to my notice, but 
been cited with reference to article 182 of 
the Limitation Act which speaks of applica¬ 
tions for execution made in accordance with 
law. Even according to those oases which 
construe those words " applications in 
accordance with law,” an application, like 
the present one would be fully in conformity 
with the requirements of the law ; though 
it prayed for a relief which perhaps the 
Court would not have granted, it is still 
treated as an application in aooordanoe 
with law for the purpose of article 182 
of the Limitation Act — see Bando , 
Krishna "v. Narasimha tl). I hold there¬ 
fore that the petitioner before me was en- 
Mtled to inin in the rateabl e distribution. 

( 1 ) ( 1919 ) S7 Bom. Bom. Ii.R- 661. 
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Ib has been urged before me by the 
learned Vakil for the respoodeub that, aa 
'Under seotion 73 of the Oivil Proaedure 
Ck>de, there U a .speoial reoaedy provided, 
namely, that of a suit, I should not inter¬ 
fere in revision at all. No douht, in soma 
inabanoea, Oourts have held that ib will be 
oonvenient to make the parties adopt that 
remedy, hob that provision does nob prevent 
a Court from interfering under seotion 115 
where there is a manifest error in the order 
under seotion 73, and putting that error 
eorreot, as otherwise the parties will be 
drivdn to unneoessary litigation. I think 
this is a oase in which a manifest error has 
been made by the District Munsif and I feel 
therefore jnstifiad in interfering with the 
order of the Lower Court and I modify that 
order by directing the District Munsif to 
make a fresh order under seotion 73 giving 
rateable distribution to the petitioner before 
me for both of bis decrees. The case will 
be remitted to the District Munsif for the 
purpose of passing fresh orders. Each 
party will bear their own costs of this 
petition. 

Case remitted. 


*■ A.l.H. 1928 Madras 181. 


PHlIiUPS, J. 


Kappuswxmi Mtidaliar —Plaintifit-Appel* 

lanb 



Chookalinga Mudaliar — Defendant* 
Hespondent. 


Ssoond Appeal No. 1701 of 1922, decided 
on 17bh July, 1925, from the decree of the 
Additional Sab-futgeof E«st Tanjora ab 
Mayavaram, in A. S. N). 65 of 1921. 

• Ait, Art 142^3‘iit for possession 

by vendee alUging dispossession of his vendor-^Arti- 
tie applies. 

Art. appltQs to a suit for reoaveriag possas- 
flioQ by pl^iotifi altegiag title by parobaae and 
that hia veodor was dispiiasessed by defeodaat. 
Thara la nothiog in that article to ahow that it 
applies only to eaits based oa possessory title and 
that it doe^ not apply to saita for poseasaioo based 
on title. (Case Law disoaased). 

C. I^arsaimhachariar and N. Sundaresa, 
.Aiyar — for Appellant. 

8. Vardaekariar —for Baspondent. 

Judgment:—The facts of bhis oase are 
'Stated in bh-s Lcwer Apoeilate Ooarb's judg* 
Aeub. Both bho Lower Oourba have dis* 


missed the suit as being barred by 
limitation applying article l‘i:2 Tuere were 
three items of property in the suit and 
although an appeal is preferred as regards 
all the three it is not now pren^ed as regards 
the third item, ns admitb'sdiy the suit is 
barred by Order 21, rule 63, so far as that 
item is oonoerned. As regards the other 
two items the appellant’s contention is that 
article 14 i and not article 142 is applicable 
to this case. It is not disputed that if 
article 142 is applicable, article 144 cannot 
be invoked, as it is merely a residuary 
article. The argument is that article 142 
has no application to suits for possession 
based on title, but that it refers only to suits 
based on possessory title, that is to say, 
that if a man has title and is in possession 
and is dispossessed, ibis open to him to sue 
under article 142, because be was in pos* 
session, for the restoration of that pos¬ 
session ; bub he need nob do that, but may 
bring bis suit under article 144 basing bis 
claim on title as opposed to possessory 
title. There is nobbing in the article itself 
to support this oontenbion, nor does the 
point appear to have been considered in 
any of the oases cited before me or decided 
one way or the other. The argument seems 
to be put forward in order to get rid of the 
applicability of article 142. As against this 
argument I may refer to three oases decided 
by the Privy Council, namely : Mohima 
Chunder Mozoomdar v. Mohesh Chunder 
Neoghi (1) ; Mahammad Am'inulla Khan v. 
Badan Singh (2i and Dharani Kanta 
Lahiri v. Gabar Ali Khan (3). It is clear 
that all these three suits were based on 
title and althougb an argument baa 
been attempted to show that the title set 
up was a mere possessory title, I do nob 
think ib can be sustained, more especially 
as regards the case reported in Mahammad 
Amanulla Khan v. Badan Smgh (2). 
These three oases were held to be governed 
by article 142, and consequently if wa 
accept the contention now put forward, it 
necessarily involves the oonolusion that 
these three oases have been wrongly decided. 
Balianoe is placed on other oases decided 
by the Privy Council in support of the 


(1) (18S8) 16 Oal. 473al6 I.A. 33^6 Sac. 331 
(P.O.). 

(3) (1889) 17 Oal. 137-16 I.A. U8»23 P.R. 
1890^6 Sar. 413 (P.O.). 

(3) (1913) 25 M L.J. 95^15 Bim. 1:<.R.445»17 
O.L,J. 377*17 C.W.N. 3d9*(1913l 
167*13 M.L.T. 185 (P.O.). 
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argnment pnfc forward by the appellanb : 
Secretray of State for India v. Chellikani 
Bama Boo : Kuthali M^Uhavar v. 
Kunharankutiy (5), Basanta Kumar Boy v. 
Secretary of State (6J and Badha Gohind 
Roy Saheb v. Inglis (7). Id Secretary of 
State for Indian. Chellikani Bama RaoW 
the plaintiff was a person who claimed by 
reason of adverse posseesiob. There was 
no suggestion that he had ever been dis- 
poBsessed and therefore it was clearly not a 
Buit under article 142. In Kuthali Muthayar 
V. Kunharankutiy (5) the plaintiff establish¬ 
ed his title to the land and also sots of 
poseessicn, and against that the defendant 
set up other aois of possession which were 
not held to constitute adverse possession 
against the plaintiff. The question of 
dispossession does not seem to have been 
considered at all and therefore I cannot 
consider that the case is an authority for 
the contention put forward. In Kumar 
Basanta Kumar Boy v. The Secretary 
of State for India in Council '6) and 
Radha Gobind Boy Saheb v. Inglis (7) 
there was no question whatever of 
difipoasession and consequently article 142 
would not apply. In none of these 
oases is any reference made to the 
three oases ffrst mentioned clearly because 
the facts are quite different. The case m 
Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neoghi (IJ seems to me to be 

directly applicable here. In . 
Atmaram Joshi v. Eknath Balkrishna (8) 
there is an ohHer dictum of Heaton, J., 
which is approved by a single Judge of this 
Court in Pena Jeeyangarswami v. Esoof 
■ Sahib (9). It is as follows :— 

** It was indeed urged that it is a general prin¬ 
ciple that any one suing in ejectment muat prove 
Doeseseion within twelve years and the authorities 
seem to beat out that contention ; but the reason 
lor thie is that poseeseion is commonly the efleotive 
asaertion ol title which is relied on and 
accordingly deal with that particular kind ol 
assertion ot title. But ,it is not the only one , 


there is another which in some oases is equally 
good ; and that is an assertion ol title made in 
Court and established by a decree. • . • ^ (suoli 

title) is good against them also and entitles to 
possession whether the title-claimant has^ot has 
not been in possession within twelve years.” 

This exception to the general rule does, 
not appear to be applicable to the facta o£ 
the present case. We find, moreoveri 
another remark in the same judgment; 

“Ido not think that Art. 149 has any applica¬ 
tion to claims which neither in terms not in sub- 
stance are claims to poGsesBion, made neoessary by 
reatOD of dispossession or disoontinuanoe ol poseeB- 

siOD.” 


(B) A.I.R. 1932 P.O. 181 (P C.) P T, W. 

22 M.B T 910 *P,0.). 

C7) (18B0) 7 O.B.K. 364-8 Sutber 809 (^0.), 

181 (1910) 98 Eom. 79—19 Boxn. Ii.B, 966, 

19 ) A.I.B, 1936 Mad. 884# 


This judgment of Heaton, J. bas given 
rise to the argument that in the presenh- 
guit there was no dispoBBeseion of tha 
plaintiff. It is not disputed that there was 

diepoBsession of bis predeoeseor-in-title, nor 

is it disputed that plaintiff can have no 
better rights than his vendor. If there 
bad been no dispossession by the defendant,, 
that is to say, if defendant had not coma 
into poBseesion by dispoBseesing the plaint¬ 
iff’s vendor or some other pereon, the 
plaintiff would have no cause of aobion 
against the defendant, for defendant would 
not be in posseseion Jf he had never dis¬ 
possessed anybody, for there is no sugges¬ 
tion that defendant merely occupied the 
property when vacant. It is admitted in 
the plaint that he did c'ome into unjust 
possession by dispossessing Vythilingam, 
plaintiff’s vendor, and in the plaint itself 
the cause of action is said to have arisen 
on the 11th of July, 1905. the date on 
which the defendant unjustly took posse¬ 
sion in pursuance of an order of Court. The 
Buib is clearly based on this diapoBsession 
and the article applioablo is article 14^ 
That being so, the burden is on the plaintiff 
bo prove that he was in possession within 
twelve years of the suit. Both the Lower 
Courts have found that he has not proved 
this, and this finding is nob attacked hero. 

On that finding this second appeal must 
fail and is dismissed with costs. 

Appeal dismissed* 


• 
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In re , fbkamasami rayudu 
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A.I.R. 1026 Madras 188 (1). 

Jackson, j. 

Suffouseitp Subbaypa —Appellant 

V. 

Irugulapati Gangaypa —Kespondent. 

Appeal No. Ill of 1924, decided on 20th 
August, 1926, against the order of the 
Additional Sub-Judge., Bezwada, in A.S. 
No. 34 of 1924. 

Limitation Aei, S. id— dsbtor — 
Leoior defIytng payment altogether but lea ting no 
evidence in support - Decree holder crediting the 
money towards pnnoipal and interest—Court map 
presume mdeoree holuer's favour. 

Where a debior xsAkes a paymeofe, aod the 
deotee-holdet relies ou it as saviog limitation aa 
having been made towards priuciptl and interest 
bnt the debtor deoiee tbs pajmout altogether aod 
offers Qo evidence to support his alle^atioos, the 
Court is entitled to presumo that the payment was 
made towards prinoipal aod iuterest. (31 All. 495» 
Kxpl.) [P. 183. Col. 1] 

Ch, Haghava Rao —for Appellant. 

P. Satyanaryana Rao —for Respondent. 

^ Judgment :—The only question raised 
in this appeal is really one of fact, whether 
the payment on wbioh the respondent 
relies to save limitation was made on 
account of interest. The best evidence in 
such a matter is tbe evidence of the payer 
himself and if be had gone into the box and 
explained how be came to pay tbe Rs. 25, 
lor principal only, tbe task of judging this 
question might have been considerably 
lightened. Uoforcunately, he chose to deny 
payment altogether which the Liower 
Appellate Court finds to be untrue. It is 
then driven to presumptions and presumes 
from the evidence of the decree*holder’s 
clerk that the money was paid towards the 
decree, and that that includes principal 
and interest. I think that is a fair pre¬ 
sumption, because ordinarily one does not 
split up the principal and interest in a 
decree. Another presumption was open 
to the learned Subordinate Judge, 
that if petitioner lied, be had some¬ 
thing to conceal; and possibly, it was his 
knowledge that he paid for principal and 
interest when he paid towards tbe decree, 
which drove him to falsehood. Each case 
must be decided on its own facts; and 
merely because a presumption baa been 
^founded in one case, as that wbioh is 
maouased in Muhammad Abdulla Khan v. 
BarA Instalment Company Limited in 


Liquidation (1), it does not follow that a 
presumption may nob be made in another 
case. In the Allahabad case, the Judges 
say that the presumption will not enable 
them bo bold that the payment was made 
for interest; not. that in all oases it is 
invalid. The appeal is dismissed with 
costs. 

Appeal dismissed. 

(1) (1909) 31 All. 49& = G A.L.J. 611. 

* A.I.R. 1026 Madras 183 (2). 

■ Krishnan and Wallace, jj. 

In re Peramasami Rayudu and another — 

Accused. 

t 

Criminal Revision Case No. 882 of 1924 
and Cr. Referred No. 96 of 1924 decided 
on 28th April, 1925, by che Sessions Judge. 
Guntur. 

• Crim. Pro, Code, S. 16',iAccused can ask for 
copy of W7if«ess’3 statement to poltce, during his 
cross-examination and not before. 

The BtAge when the aooused is entitled to ask 
(or a oopy of deposition of a witness before polioe 
is when the wif^uess is under otoes-ex-iaiination, 
and has already made tbe- etaiement which the 
accused wishes to contradict by proof of bis former 
statement to tbe polioe. [P. 184, Ool. 1 ] 

J. C, Adam —for the Crown. 

Judg'Dient:—The general point raised 
tbe letter of reference is, ab what stage, in 
an enquiry or trial, is an accused person 
entitled under section 162 of tbe Criminal 
Procedure Code to ask the Court to furnish 
him with copies of statements made by 
prosecution witnesses to the police in the 
course of invesbigatioD. The wording of 
the section fixes the stage as “ when any 
witness is called for the prosecution.” It 
will be observed, however, that the purpose 
of furnishing the copy is to contradict the 
witness. This obviously implies that tbe 
witness has already made a statement 
which is open to oontradiobion, and, there¬ 
fore, the stage at which tbe copy is to be 
furnished is the stage when the witness 
has made a statement which lays him 
open to contradiction by bis former state¬ 
ment to the Police. We cannot subscribe 
to the contention that, before cross exa- 
mination is opened at all, tbe accused is 
entitled bo copies of all statements made 
by prosecution witnesses at tbe police 
investigation, that in effect, he is entitled 
to a copy of tbe prosecution brief. Ik 
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appears to us, so far as we oan gather from 
the meagre records on the point in this 
case, that that was the nature of the re* 
Quest put forward by the aooused’s pleader, 
and if that surmise is oorreot, then the 
refusal of the Stationary Sub-Magistrate 
was justified. 

In praotioal working of the section what 
will usually happen is this. The acous* 
ed's pleader will ask the witness what 
statement, if any, on any particular point 
he made to tbe police during tbe investi¬ 
gation, and when he replies, then the 
pleader may request tbe Court to refer to 
the statement before the police and furnish 
the pleader with a copy, having due regard 
to the 2Qd proviso of tbe section. This 
2nd proviso seems to have been overlooked 
by the learned Sessions Judge when he 
wrote the 2ad para, of Jiis letter of 
reference. 

As to para. 3 of tbe reference, we think 
it quite clear that the stage when the 
accused is entitled to ask for a copy, is, as 
indicated above, when the witness is under 
cross-examination, and has already made 
tbe statement which tbe accused wishes to 
contradict by proof of bis formbr statement 
to tbe police. 

No facts are made out in this case from 
which we can conclude that the provisions 
of section 162, Criminal Procedure Code as 
interpreted above were not complied with 
in this case. 

We therefore return tbe records. 

Records returned* 


1926 Madras 184. 

Wallaob, j. 


Thutta Venkataswami — Dafendant- 
Appellant 

V. 

Vissamsetti Kotilingam and another — 
Bespondents. 

Appeal No. 57 of 1923, decided on 30th 
April, 1925, from the Appellate Order of 
tbe Sub-Judge, Kistna at Bllore, in A.S. 
No. 244 of 1922. 

• (a) Civ. Pro. Code, 0. 51, r, 2—Judgment- 
debtor agreeing to pay some percentage to all 
creditors — Decree-holder party to such eomfiosition 
cannot resile. • 

Aa agreement by a deoree-holder in a oom- 
poeition by bis jadgment-debtoc with hia creditors 
generally to aooept a percentage o( his deoree debt 
in fall satiafaotion of the whole debt is an adjast- 


ment which oao be recorded under O. 21, r. 3, aa 
an adjustment o( the decree, and once it is come 
to, it is not open to a single creditor to resile from 
tbe fresh contract. [P. 184, Ool. 2]. 

• (b) Ciu. Pro. Code, O 21, r. BAdjustment 
is settling decree independent of terms of decree. 

Adjustment is clearly not (be same thing as 
satisfaction. It is some method of settling the 
deoree which is not provided for in the deoree 
itself. [P. 185, Ool. 2.] 

V. Govindarajachari —for Appellant). 

V. Suryanarayana —for Respondents. 

Judgment: —Tbe question for decision 
in this appeal is whether an agreement by 
a decree-holder in a composition by bis 
judgment-debtor with hia creditors gener¬ 
ally to aooept a percentage of bis decree 
debt in full satisfaction of tbe whole debt 
is an adjustment which oan be recorded 
under Order 21, rule 2 as an adjustment of 
the deoree. The Lower Appellate Court 
has held that it could not be recorded, and 
tbe appellant (the judgment-debtor) appeals. 

Tbe respondent, who is tbe transferee 
from tbe original deoree-bolder, at one 
stage of his argument, oballenged tbe exis* 
tenoe of any composition, but both the 
Lower Courts have held on the evidenoe 
that there was a composition between the 
judgment-debtor and bis creditors, under 
which they agreed, some of them to aooept 
75 per cent, of their debt and some 80 par 
cent, in full satisfaction, and the present 
decree-holder was in the latter olass. 
He had filed an execution petition for tbe 
whole deoree amount on 14tb September, 
1921, but dropped it after tbe oomposition 
agreement. It is quite clear that be was 
a party to that mutual agreement. That 
the present transferee-respondent was also 
aware of tbe oomposition is clear from the 
fact that tbe sum for which the deoree was 
transferred to him was not the full amount 
of the deoree, bat praotioally the amount 
which the decree-holder under tbe compo¬ 
sition bad agreed to take. 

This oomposition was in October, 1921, 
about one month after the deoree. On 
18bh November, 1921, the judgment-debtor, 
the appellant, deposited iat8 the first 
Court the amount due to his decree- 
holder under the adjustment on the footing 
of the deoree, that is, 80 per cent, of the 
full amonnt due. It anpears from the 
evidenoe that the money was first tendered 
to the decree-holder bat he said that ha 
had already transferred the deoree to the 
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preseiit Ist resDOD^ent). It does not 
appear that the money was then tendered 
to the 1st respondent, but it was paid into 
Court by n hn judgment-debtor on 18tb 
November, 1921, along with bia applica¬ 
tion to r^'oord satiafaction, to which 
application both the original decree-holder 
and trhe transferee were made parties. 
This depo-it was trrentioned by ‘the 
indgment*deh*or in hie Bffidr,vib in the I. A , 
dated 16th November, 1921, and this (act 
was nob ooutroverfced either by the decree- 
holder or his transferee. I am asked to 
remand the case for a finding as to the 
tender but it is unnecessary, since to the 
knowledge of both these parties the money 
was deposited into the Court for payment 
to the party entitled to execute. If the 
adjustment therefore oan be pleaded as a 
bar in execution, the amount which the 
decree bolder had agreed to accept in full 
discharge of the decree was paid into Court 
on 18bh November, 1921. No time was 
'fixed under the composition for payment, 
but one month after the composition is 
certainly a reasonable time 

That a mutual agreement by creditors 
to accept a less sum than their full 
^ebts in full discharge of their debts 
is an enforceable contract in this country 
is not, I thitpk, open to doubt. The 
illustrations to section 63 of the Indian 
Contract Act seem to me to make this 
-olear. On the other side, it is argued that 
'iibat section iti^elf implies an original 
•contract to which there was a promisor 
and a promisee : but I do not think the 
language used must necessarily import 
more than an ordinary obligation and im¬ 
plied promine of a debtor to pay back his 
creditor. Illustrations (6), (c) and (e) are, 
so far as api)ear8 from the language used, 
ordinary debts and not debts due under 
any contract. When the illustrations 
allude to a soeoifio contract debt it is so 
speoifioally stated—see Illustration id). 
Illustration fel is practically conclusive for 
the purpose of this case, that such a 
composition with creditors is an enforceable 
contract), thoueh in the case of illustra¬ 
tions 'b) and (cl there may be no new 
contract created, and though until actual 
tender of payment, it may be still 
open bo the creditor to refuse to accept 
part pavment in full satisfaction, a case 
analogous to th^t in the decision of the 
•Oaloutta High Court reported in Vebendra 
‘Nwain SinhOt v. Soutindta 'Mnh.n.n. 


(1). In the case of illustration (c) 
there is a fresh oontraot for which there is 
oonsideratioD, namely, the agree uent of 
other oreditors also to ho ooutont with part- 
payment and thus ri.lcaso money for the 
discharge of otlier det)ts. 

Now, if that is tiuj position in the ease 
of an ocdinal'y debt, I tad to sec how it is 
changed wben the debt is emhodiu 1 in a 
choree. In either 01130,6110 arrangeinonti is 
a\i adjustment of the (;obt duo, ttiough it 
cannot be enforced utjless ceititioi [vidQ 
VeerappaChettiar y. Arumiigain Poosari (2) 
and the ratio decidendi of Periathambi 
Udayan v. Veilaya Ooundan ‘3)J, and 
payment in terms of the adjustment will 
be under the terms of its full satisfaction 
for the debt. It is contended that parties 
to a decree cannot vary their decree right. 
This seems tantamounb bo saying that there 
oan be no adjustment of a decree. Adjust- 
meat is dearly not the same thir>g as satis- 
faotion. If rule 2 of Order 21 meant to 
sav that the decree is otherwise '^aMsfied in 
whole or in part it would have said so. 
Adjustment is some method of settling the 
decree which is not provided for in the 
decree itself. If the decree holder can still 
execute the deoree in full in spite of the 
adjustment, then there has been no 
adjustment at all. This seoms to me 
therefore clearly a case to which Order 21, 
rule 2 applies. 

Tue reapoudent, however, further pleads 
that the deoree holder is entitled to resile 
from the adjustment if he likes, and that, 
if he resiles, then the decree has not been 
adjusted, to use the words of che rule, “ to 
the satisfaotion of the decree-holder.” As 
noted above, such a result may be per¬ 
missible when there has been no mutual 
oomposition between the judgment-debtor 
and the oreditors ; bub when there is this 
oompGsitiou, it is not open to a single 
creditor to resile from the fresh contract. 
The respondent oontends that, even if that 
be so, the method of enforcing the oontraot 
OQ him is not by forcing him to abide by 
the execution proceeding, but by leaving 
the judgment-debtor to sue him for 
damages for breach of contract ; and this 
is the view that the Lower Appellate 
Court has taken. If this fresh oontraot 
is, as I bold, an adjustment of the 
debt, I cannot see why such an adjust- 

(1) (19i4) 34 I.O. 991. " " 

•2) (1907) 17 M.L J 637. 

(3) (1897) ai Mad. 409«8 U.L.J. 51. 
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meet) should not be recorded. That is the 
purpose of the rule, uolesB the unfortunate 
debtor, after be has secured bis oom> 
position, is then thrown into the position 
of having to sue any and every creditor 
who obooses to resile from the composition. 
An adjustment of that sort would be 
worse than no adjustment at all. The 
adjustment when made was " to the satis¬ 
faction of the decree-holder, ” and that is 
what is meant by these words when used 
in the rule. 

The next point taken is that the tender 
was nob made to the transferee and that it 
will not bind him. This again cannot 
be upheld. The transferee succeeds to the 
contract made by his tranferor and is 
bound to accept whatever the transferor 
was bound to accept. In this case I think it 
is clear that tbe oeoree-bolder agreed under 
a mutual composition scheme to accept 
payment of 80 per cent, of his debt in full 
satisfaction of bis debt, if paid within a 
reasonable time; and tbe money was 
paid within a reasonable time. This, 
therefore, was an adjustment of the debt 
tantamount to full satisfaction of the 
decree, and tbe judgment-debtor is 
entitled to plead that as a full defence to 
any execution application and to have this 
full satisfaction recorded under Order 21, 
rule 2. 

I, therefore, reverse tbe order of tbe 
Lower Appellate Court and restore that of 
tbe District Munsif with costs here and in 
the Lower Appellate Court. Tbe transferee 
decree-holder may draw out tbe money 
deposited by the petitioner in tbe First 
Court. 

Order set asid£» 
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Phillips, j. 


Poovanalingam Servai —Plaintiff-Appel¬ 
lant. 


V. 

VeercLyi and others —Defendants-Bes- 
pondents. 

Second Appeal No. 265 of 1923, decided 
on 17th Angnsb 1925, from the decree of 
the Sub-Judge, Sivaganga, in A.S. No. 60 

1921. 

Partition—PortUa not governed by Hindu Liato 
-^Principle of toorjcisig- otU tquiiiBa. in- f a vour of 
each eo’tenant appHea, 

The prineiple that in a partition enit all eqaitiee 
between the membeis of the oo-paroenaey ehould 


be worked out allotting to each member the share' 
to whiob he is equitably entitled, is not reatrioted' 
to (^-tenants governed by Hinda law. (96 Mad. 
686 hef.) [P. 166, Col, 3 ] 

A,V. Narayanaswami Aiyar —for Appel¬ 
lant. 

K. K Sesha Aiyangar —for Bespondents. 

Judgement :—In this case, the Ist 
defendant and tbe 2nd defendant jointly 
purchased the suit property, the let 
defendant paying Bs. 340, and the second 
defendant Bs. 60, the understanding- 
being that each was to have half the 
property and the excess money paid by the 
Ist defendant was on behalf of the 2nd 
defendant and repayable by him. Tbe Ist 
defendant subsequently redeemed a 
usufructuary mortgage on the land and 
paid tbe whole of the mortgage money 
and took possession. Just prior to this 
redemption, tbe plaintiff bought tbe 2Dd 
defendant's share in the property and 
now brings this suit for redemption of his 
share of tbe usufructuary mortgage and 
for partition and for delivery of poaaession' 
of his separate share. 

The second appeal has been argued at 
very great length on tbe assumption that 
this is a pure redemption suit, but this 
overlooks the fact that it is in effect and in 
name a partition suit, for the plaintiff seeks 
to recover a demarcated half share of th& 
suit property. The Lower Courts have 
ordered the plaintiff before getting posses¬ 
sion of his half share to pay to the lat 
defendant Rs. 140 the purchase money 
paid by her on behalf of the second defen¬ 
dant. There can be no doubt that in a 
partition suit all equities between the 
members of the co-parcenary should be 
worked out allotting to each member the 
share to which be is equitably entitled. It 
is argued for the appellant that this 
principle is only applicable to tbe Hindu 
Law of Partition and that, under any other 
law, these equities oannot be enforced, but 
no reasons are assigned for drawing such a 
distinction. We certainly have the autho¬ 
rity of an American writer (Freeman on 
Cotenancy and Partition) that such 
equities should be adjusted. This seems to 
be only reasonable and in accordance with 
what is right and proper. Freeman, at 
p. 675, mentions the very same equity aa 
is in dispute here. The passage runs: 

'* II one cl the oo-tenants.has advanoed more- 

than bis proportion of the porobase money, the- 
Ooost may daerea that payment of the excess hf 
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made to him, aod in default of auoh payment, 
that the moiety of the teoant io default m^y be 
Hold to eatiefy the amount equitably due from it.*' 

^ No EngUah oases on the point have bean 
cited, bub I may refer to Rajah of Fi^ta- 
nagram v. Rajah SetrxiGherla Somasek- 
hararaz (1). There it was held that where 
& tenant paid the publio revenue on the 
land, he was entitled to a charge for that 
amount against hia oo-owner. At p. 703, 
there is the following passage : 

“But when onoe the right of oontribution ia 
eatablished aa in the present oase, it oeit^ioly 
oannot be an inequitable or violent atretoh of anoh 
right to make it a charge against the oo owner’a 
share.** 

Even if there is no legal charge in 
the present case, yet on equitable princi¬ 
ples such a charge can be enforced 
and when it comes to partitioning the pro¬ 
perty between two co-tenants, this equity 
should in my opinion be enforced. Ou 
this ground alone. I think the second 
Appeal must fail and therefore I do not 
propose to discuss the various arguments 
pub forward on the footing that this is a 
mere suit for redemption. 

Another point has been raised, namely, 
that the Isb defendant is not entitled to 
interest on the Rs. 140. The LiowerCourts 
have awarded interest from the date of 
payment until the date of the decree. This, 
I think, is wrong. The plaintiff has nob 
been allowed mesne profits, because the Isb 
defendant had paid whole of the money due 
on the usufructuary mortgage, but from 
the date the Ist defendant gob into posses** 
sion, the purchase money of Rs. 140 can¬ 
not bear interest ; for she has, in lieu of 
interest, possession of the land. Until that 
date, the Isb defendant has certainly 
snfifered damages in having bad to pay the 
esoess amount of the purchase money and 
on that ground. I think, she is entitled to 
interest. The interest from 22nd July, 1918 
to 16th June, 1920 is therefore disallowed. 

Subject to this modification, the second 
appeal is dismissed with costa. 

Decree varied. 

(1) (1S03J 26 Mad. 686-13 M.L.J. 83 (P.B.). 


*A.I.R. 1926 Madras 187. 

DeVADOSS and WaIiLER, jj. 

Alaga Pillai —Plaintiff-Appellant 

V. 

Ramasxvavii Thevan and others —Defen- 
dan ts-Respondents. 

Letters Patent Appeal No. 28 of 1924, 
decided on lltb September, 1925, from the 
decree of Wallace, J., in A.I.R. 1925 
Madras 143 

• Evidence Acf, S. 116~~Tcnant let in poascssion 
by A but evicted 6j/ true owner — T n ml attorning 
to true owner can then challenge title of A Madras 
Land Encroachment Act {III of 1905 . S. 7, 

Altboagh a teatnt ia not eotitlsd to eet up the 
title of a third person even though the title is 
that of the Government, yet he iaentul'^d to plead 
that be was evioted by the tru*^ owner, whether the 
true owner be the Government or a private person 
and that after ^uoh eviotion be attoruecl to the true 
owner. In suoh a ease the lindlord who let him into 
poS'^eesion oaunot rely upon the liw of estoppel as 

ooDtained in 8. i 16 as preventing hie former tenant 
from pleading e jus terlii in a third por&( n. [P. J89, 
Col. 1,] The feviotion n«‘ed not be by aotual 
dispossession oi the tenant. If ibe true owner is 
armed with a legal process for eviotion whioh 
oannot be lawfnlly resisted even though tbe tenant 
is not put out of possession tbe threat to put him 
out of poeseseioD amounts in law ro eviotion. A 
notioe;under 8. 7 of tbe Madras Band Euoroaobment 
Aot (ITI of 1905)amoQnt(> in law to suoh an eviotion. 
[P. 188, Ool. 1.] 

S. Muthiah Mudaliar —for Appellant. 

O.A. Sheshagiri Sastri —for RespoDdcnts. 

Judgement:—This appeal is against the 
judgment of our learned brother Wallace, J., 
allowing Second Appeal No. 834 of 1921. 
Tbe only point in this appeal is whether sec¬ 
tion 116 of the Indian Evidence Act is a bar 
to the plaintiff’s suit. It is found that the 
defendants were let into possession of tbe 
plaint property 40 years before the suit by 
the plaintiff’s paternal grandfather. The 
plaintiff brought tbe suit for ejecting tbe 
defendants from tbe possession of tbe plaint 
property. Tbe District Munsif of Shiyali 
dismissed tbe suit as being barred by limi¬ 
tation. 

On appeal the Additional Subordinate 
Judge of Tanjore at Mayavaram set aside 
tbe decree of the District Munsif and gave 
a decree to the plaintiff for possession of 
the property and directed him to pay 
Ra. 400 as compensation being tbe value oC 
the bouse on tbe snit property. Wallace, J. 
set aside the decree of tbe Subordinate 
Judge and restored that ol the District 
Munsif. The plaintiff has preferred thia** 
appeal. 
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Mr. Matihiah Mudnliar for the appellant 
oontends that the defendants were not 
entitled to set up the title of the Govern¬ 
ment in answer to the plaintiff’s suit. 
His argument is that the plaint land is a 
portion of Survey No. 498 and that he is 
the owner of the whole survey number 
though be paid tax only for the trees 
standing thereon, and the defendants having 
been let into possession by the plaintiff’s pre¬ 
decessor in-title are bound to deliver posses¬ 
sion to the plaintiff. Under section 116 of the 
Indian Evidence Act no tenant of immove¬ 
able property, or person claiming through 
such tenant, shall, during the continaanoa 
of the tenancy, be permitted to deny that 
the landlord of such tenant bad at the 
beginning of the tenancy a title to such 
immoveable property. No tenant can set 
up B.just tertii in a third person in answer 
to a suit by the landlord. But it is well 
settled that where the true owner evicts 
the tenant, the tenant could attorn to the 
true owner and set up the title of the true 
owner in answer to a suit for ejectment by 
the landlord who let him into possession* 
So long as his tenancy is subsisting the 
tenant is not entitled to set up the title of 
a third person. But if he is evicted from 
the possession of the land by the true 
owner then the tenancy ceases and after 
the eviction be could attorn to the true 
owner. The eviction need not be by actual 
dispossession of the tenant. If the true 
owner is armed with a legal process for 
eviction which cannot be lawfully resisted 
even though the tenant is not put out of 
possession the threat to put him out of 
possession amonnts in law to eviction. In 
this case the Government served noon the 
defendants notice Bz. Ill (6) under sec¬ 
tion 7 of the Madras Land Bnoroaobment 
Act (III of 1905). The Land Encroachment 
Act provides means by which persons in 
unauthorised ooonpation of Government 
land may be evicted. Under section 7 
before taking proceedings under section 5 
or section 6 the Collector or Tahsildar or 
Deputy Tahsildar, as the case may be, shall 
cause to be served on the person reputed to 
be in nnaubborised occupation of land being 
the property of Government a notice speci¬ 
fying the land so occupied and calling on 
him to show cause before a certain date 
-why he should not be proceeded against 
under section 5 or tinder section 6. Under 
section 3 any person unauthorieedly ooou- 
(Pying any land which is the property of 


the Government shall be liable to pay the 
full assessment imposed on the land. Under f 
section 5 a person in unauthorised occupa¬ 
tion of land belonging to G :>varQmant may be 
made liable to pay what is known as penal 
assessment. Under section 6 any person 
unauthorisedly O3oapying any land for 
which he is liable to pay assessment under 
section 3 may ha summarily evicted by the 
Collector. Es. Ill (6) is a notice issued 
under section 7 and on the failure of the 
defendants to comply with the terms of the 
notice eviction would have followed as a 
matter of course. The defendants paid the 
assessment and a year before the suit was 
brought they aooaptad patta from the 
Government. Es. Ill the notioa under 
section 7 of the Madras Land Encroachment 
Act (III of 1905) amounts in law to eviction. 
If the plaintiff had title to the land be should 
have brought a suit against the Government 
for a declaration that the land is his and 
for the recovery of the penal assessment 
levied from him as well as from his tenants. 
He did not take any action against the 
Government. The explanation given by 
Mr. Mathiah Madaliar is that the plaintiff 
was a minor at the time and ha attained 
majority only within three years before the 
suit. Bat that would not save his right 
against the Government. 

The case in Kunkunni Merton v. San- 
karan Valia Raja Avergal (1) is distinguish¬ 
able from the (acts oi the present case. 
In that case there was no doe eviobion 
by the owner having paramount title. 
If a tenant attorns to a third parson, 
though ha has true title, that would nob 
protect him against a suit of the land¬ 
lord in^ejactmont. It is unneoeasary 
to diaouaa the cases cited by Mr. Seshagiri 
Sastri for the respondeat, such as Sill v, 
Saunders (2i, Matthey v. Ourling (3) and 
Doe V, Barton (4). In Ram v. Pramatha{6) 
it was held that it was open to the tenant 
to prove a aubaequent cesser of landlord’s 
title by ouster by the holder of a title 
paramount and to attorn to the latter 
without actually going out of possession. 
Too eviotion by the true owner or the I 
owner of the paramount title puts ao end I 
to the tenancy and if the tenaai! attorns to | 


(1) (1917) 7 L.W. 574 = (19I8) M.W.N. 37G-8 Ec 
W = M.L.T. 79. 

(3) 107 B.E. 1157. 

(3> (193i) 3 A.O. 160. 

(4) 113 B.B 433. 

(5) A.I.B. 1923 Oal. 337. 
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bhe fxue ownor be does not do so as a tenanb 
of the landlord wbo ieb hiin ioco possession 
bub aooepts a new beoaooy from the true 
owner. It does not matter in oases of this 
kind that tbe true owner is the Governmenb 
A tenant is not entitled to seb up the title 
of tbe third person even though the title is 
that of the Government. But he is entitled to 
plead that he was evicted by the true owner 
whether tbe true owne/ be tbe Govern* 
naent or a private person and that alter 
suob eviction be attorned to tbe true owner, 
In such a case tbe landlord who let him 
into possession cannot rely upon the law of 
estoppel as contained in section 116 of the 
Indian Bvidenoe Act, as preventing his 
former tenant from pleading a jus ItTlii in 
a third person. The defendants in this 
case were evicted by the Governmenb from 
tbe plaint land before the date of the suit 
and the acceptance of patta by them was 
after the eviction and therefore the plaintiff 
cannot succeed against the defendants 
unless he is able to make out a title against 
the Government. The Secretary of State 
is not a party to tbe suit and there is no 
finding that tbe plaintiff has a better title 
than the Government, whereas the 
evidence seems to point tbe other way. 

In the result the Letters Patent Appeal 
is dismissed with costs. 

Appeal dismissed. 


A.I.R. 1826 Madras 189. 


Phillips, j, 

Ohandayya flcffcfe--Defendant-Appellant 

V. 


Kaveri Segadthi and others —Plaintiffs- 
Bespondents. 


Second Appeals Nos. 1416 to 1418 of 
1923, and Civ. Mis. Petition No. 2637 and 
2638 of 1925, decided on 3rd August, 1925, 
from tbe decrees of tbe Sob-Judge, South 
Kanara. 


Malabar Lato—Aliyasantaaa Idw ^ Serarate 
tnainttnanee^ Mer e ineonvtnienct does not give rise 

fo o claim—Some Ttiem^ers living outside for some 
daya^No right exists to claim maintenance for 
those dayst 

The right of a member of an Aliyaaantana family 
to maiDteoanoe in the tarwad bouse ie undoubted 
and Qnder certain oironmeGanoee be is entitled to 
Mparate maintenance outside ; [P. 189, Col. 3 ] 
hut the right to separate maiotenanoe oannot be put 
on the mere ground that there is no snoh complete 
wmonyiirtbe honee aa to ensure the happioeas of 
the elatmaut. Mere ioooavenienoe ia not enffioient 


to warrant separate maiutenanoe/-There is also no 
riRbt to claim u^iduterance charges for a period 
Wbeu some members resided away for n portion of 

rn husbaouB or wives. 

It I 1JU| Cola l.J 


-B. Sitarcinia liao —for Appellant, 
A. 1, Adiga — for Respondents. 


Judgment :—These three suits are 
brought for r, aintouauce against tbe Ist 
defendant who is the ejman of the Aliya- 
santana family to which the plaintilTe 
belong. Separate maintenanoo is claimed 
in all the three suits cn the ground that 
the defendant had refused to maintain the 
plaintiffs. Both the Courts have found 
that this case is untrue and that there was 
no refusal by the defendant -to maintain 
the family but both the Oourtn have given 
ft decree for maintenance. Toe Lower 
Appellate Court has held that “ defendant 
and the plaintiffs are not moving well and 
that a joint mess in the family house has 
become extremely inconvenient, " and on 
that ground has awarded separate main¬ 
tenance. The right of a member of an 
Aliyasantana family ro maintenance in tbe 
tarwad house is undoubted and under 
certain circumstances be is entitled to 
separate maintenance outside. It has been 
held that when a wife goes to live with her 
husband or when a husband goes to live 
with bis wife in a separate house they are 
entitled to separate maintenance [vide 
Maradevi v. Pammakka (1), Kunhi v. 
Ammu (2), Muthu Amma v. Oopalan (3) 
and Govindayi Nair v. Kunju Nair f4/]. 
But it is not suggested in tuese oases 
that any of tbe members has gone to 
reside separately for any proper purpose. 
One Seshappa, the bead of the branch 
which brings the Suit No. 133 of 1920 did 
apparently leave tbe tarwad bouse for a 
year or two but be admits that be returned 
there when he found that both his branch 
and the other two branches were being 
treated alike. It is not suggested that any 
of tbe other members has gone away to 
live separately, except temporarily and 
from time to time. It is now urged for 
respondents that they are entitled to 
separate maintenanoo because of the 


(l) (1911) 36 Mad. 303 = 33 M.L.J. 309=ailML. 

T. 113=(1912> M.W.N 109. 

(3) (1913) 36 Mad. b91==‘'2i M.L.J. 559=(1913) M 
W-N. 1383. 

(3) (1913) 36 Mad. 693 = 23 M.L.J. 496 = 13 M.L, 
T. 130. 


(4) (1919) 43 Mad. 686 = 36 M.LJ. 
M.W.N. 303 = 36 M.L.T. 189. 
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quarrels that ftave taken plaoe in the family. 
There have been suits between the ejman 
and some members of the family and also 
one suit between two branches of the 
family, but there is no evidence to show 
that these disputes have been of such a 
nature ns to make it impossible or danger¬ 
ous for the members to continue to live 
together fn the same house and take meals 
together. The Liower Appellate Court has 
merely found that their living together was 
extremely inconvenient. It has been 
pointedoutin Kunchi v. A.mviu (2^ that 
the right to separate maintenance cannot 
be put on the mere ground that there is no 
such complete harmony in the bouse as to 
ensure the happiness of the claimant. Mere 
iDOODvenienoe therefore is not sufficient to 
warrant separate maintenance. It may be 
observed that the Lower Appellate Court 
does add to these reasons the following : 
*' I therefore agree with the Lower Court in 
bolding that the plaintiffs are entitled to 
claim separate maintenance,*' and he must 
be deemed to have adopted the District 
Munsif’s reasoning. When we look at the 
findings of the District Muasif we see 
nothing more definite than the finding of 
the Subordinate Judge. The District Man- 
sif elaborately discusses the evidence and 
finds the plaiotiffa are not debarred from 
claiming maintenanoe, but the mere fact 
that they are not debarred in suitable 
oircumstanoes from so claiming is no 
evidence that such suitable oircumstanoes 
do exist and that point be has not con¬ 
sidered, hie naain ground being that the 
defendant bad refused to permit the 
plaintiffs to freely participate in the 
family inocme." Defendant had acted up 
to the terms of a family karat which 
defined the rights of the parties and it was 
not inoumbent on him to distribute any 
spare money that he bad in his pocket 
among all the other members,or even among 
some of them. Sincilarly' the District 
Munsif seems to think thali when some 
members resided away for a portion of the 
year with their husbands or wives, as the 
case might be. they were entitled to claim 
rom the ejman a sum equivalent to their 
maintenanoe during the period of absence. 
Such a right baa certainly never been 
recognised by the Courts and the District 
Munsif gives no authority for bis opinion. 
Dven, therefore, if we take the findings of 
the District Munsif together with those of 
the Subordinate Judge, no adequate reasons 


have been given for awarding separate 
mainteuanoe in these suits. In view of 
these findings it is unnecessary for me to 
say anything about the rate of maintenance; 
but 1 would point out that the Subordinatte 
Judge has given very inadequate reasons 
for rejecting the actual income shown in 
the leases and accepting in preference some 
vague estimate of what the yield would 
have been and the price that it would have 
fetched. Ha has also divided the inoome 
into exactly equal shares for each person 
and allotted it aooordingly, not taking into 
account the right of the karnavan so some¬ 
thing more and the right of those members 
who continued to live jointly in the family 
house to enjoy the same mode of living as 
they formerly enjoyed subject only to the 
rights of those who have separated from 
the family. 

Second Appeal No. 1416 of 1933 has been 
compromised as between the defendant and 
all the plaintiffs except the 3rd. There 
will be a decree in aooordanoe with that 
compromise and also be a decree dismissing 
the suits with costs throughout, the costs 
in S. A. No. 1416 being met by the 3rd 
plaintiff alone. 

Appeal allowed. 
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ODGER3 AND ViSWANATHA SiSTRI, JJ. 
Mahalinga Naicker —Plaintiff-Appellant 


V. 

Vellaya Naicker and another —Dafan- 
dantS'Bespondeats. 


Second Appeal No. 73 of 1923, decided 
on 24th September, 1925, against the decree 
of the Sub-Judge. Ramnad at Madura, in 
A. 8. No. 74 of 1921. 

Madras Bilaler Land Aat (I of 2903K 8.1SZ'— 
Spot applpirto under 8. 2Sl and faiting-^3ubsB' 
quent in Oioil Court is not barred. 

The Oivtl Coacie have jariadiocioa ia all oasea io 
whioh ihev wouH have bai juri3<]to'iioQ prioe to 
the Essates' Land Act ezoept in so far as such 
juciadiotion is expressly or by oeoeasary implioation 
taken away by the provisions of 8. 189 of the 
Estates Land Aot. The fact therefore that two 
UDsacoessfuI applioatioos ware made by the ryot 
under 8. 13L does not taka away this right of suit 
under the Civ. Pro. Code. (A. I. R 1933 Mad. 6 
(P. li.), PoN.) [P. 191, Gol. 2 ] 

B. Sitarama Bao and 6. B. Muthuswami 
Aiyar —for Appellant. 

A. Venkatarayahah and L.^Venkata* 
rtaraeiah —for Respondents. 
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Viawanatha Sastri, J.Piainbiff is 

tha appellant. He sued to sab aside a sale 
held under the provisions of Oh. 6 of the 
Habatea Land Aofe, and for a parmananb 
iniuDobion restriofcing defendants from 
interfering with his enjoyment, on the 
following grounds:—(1) that the sale was 
held withont due notice bo him ; (2) that 
there was no publioabion ; and- (S) that 
the priee was grossly inadequate. Tha 
First Court held on all these points 
in favour of the plaintiff, and passed a 
decree as prayed for. Defendants appealed, 
and the Appellate Court held that a Civil 
Court had no jurisdiction to entertain such 
a snib and allowed the appeal. That such 
a suit will lie in a Civil Court, has been 
held by a Full Bench of this Court, in 
Baja of Bamnad v. Fen^a^ramaiper (1). 
The vakil for the respondents contended 
that this rnling would nob apply; because 
there was an application to set aside tha 
eala under section 131 of the Act and that 
Order 21. rale 92 (1). of the Civil Proce¬ 
dure Code barred the suit. This rule runs 
as follows 

“Where no application is ra^de under rr. 89, 
SO or 91 or where enoh appHc^tioo is made and 
disallowed, the Oourt shall make an order 

oonfiming che sale, and thereupon the sale shall 
become abaolnte.’* 

I may here state that rule 89. is similar 
to section 131 of the Estates Land Act, 
and it was represented that the applioabions 
put in by p!%intiff under this section were 
dismissed, because the proper sum was not 
deposited. Section 192 of tha Estates 
Land Act relates to the application of the 
Civil Procedure Code to ” suits, appeals and 
othef proceedings under the Act *' and it 
lays down that * subject to the other pro¬ 
visions of this Act and subject to the fol¬ 
lowing modifications and additions, the 
provisions of the Civil Procedure Code shall 
apply to all suits, appeals and other prooeed- 
inga under this Act, so far as they are not 

inconsistent therewith.” And in clause (a), 
lb IB stated that section 310 A (correspond¬ 
ing to rule 89 of Order 21) shall nob apply. 
Now if rule 89 of Order 21 of the Code of 
Civil Procedure does nob apply to pro^oaed- 
ings under the Estates L%nd Act, I fail to 
sea how rule 92 (1) of Order 21 can be 
made applicable simply on the ground that 
section 131 of the Estates Land Act is 
similar bo rule 89 of Order 21. As obaer- 
VQd in the Full Bench case above referred 

U) A.l.R. 1933 Mad. 6 (F.B.). 


bo the juriadiotion of Civil Courts is taken 
away only in oases referred to in geo- 
tion 189 of the Estates Ltad Act and it 
was not even suggested that there ig any- 
fcbing in this saocion to bar the suit out of 
which this Second Appeal arises. 

I would, therefore, allow tha appeal and 
setting aside the deoraa of the Lower 
Appellate Court, direct that that Court 
do rehear tha appeal. Appoilaut will 
gat hia costa in this Court and oostg in 
the Lower Aupellaba Court wiH abide and 
follow the result, Appellant will get a 
refund of tha Court-fee paid on the memo¬ 
randum of appeal. 

Odgers, J. :—I agree. It was stated in 
the referring judgment in Bajak of B-amnad 
vTenkataramaiyer (1). as well settled, that 
the Civil Courts have jurisdiobion in all 
oases in which they would have had juris¬ 
diction prior to the Act except in so far as 
such jurisdiotion is expressly or by neces¬ 
sary implication taken away by the provi- 
^ons of section 189 of the E-tatea Land Act. 
The question pub before the Full Bench 
was quite general in its terms. It is admitted 
thab the only distiDotion between this case 
and that dealt with by the Full Bench is 
that two unsucoessfal applioabions were 
made by the ryot under seobion 131. I 
cannot see that this makes the slightest 
difference in principle and a suit by a ryot 
who says his property has been improperly 
sold is expressly said by the Full Bench to 
be outside the restricting provisions of the 
Madras Estates Lind Act. I agree to the 
order proposed by my learned brother. 

Appeal allowed. 
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Jackson, j. 

Neelam VenkataraCfiimmi, — Plainbiff- 
Appellaot 

V. 

Ven/amoore Viiraha ^fzr^i5ifnki.okzri/iilu 

Defendant—Respondent. 

Second Appeal No. 256 of 1923, decided 
on 3rd August 1925, from thedac-ae of the 
Sab-Judge, Cooanada, in A. S. No. 84 of 
1921. 

RBgistraiion Aet, S, 49^Unreoisfeyed gift deed 
is admissible to shorn circumstances then existing. 

An anregistered gift dsad om bs Feoeived in 
evidesoe, nof to prove any definite gift, but to 
prove that there wag talk of making gome assign¬ 
ment at that date. The Court cannot reoeive the 
dooument m evidenoe to prove a gift and then infcB 


192 


Madras 


« 

VBNKATABATNAMMA V, NABASIMHACHARTULU 


182» 


that the poetessioc of ihe donee was adverset and 
then jusfciiv iig aooepKunce of Ihe dooumeufc on (he 
gtoucid tbtit 1 C ccLtiaed ueeff to the intereooe, and 
^as not coricerned wi*.h the laot of the gift. 
[P. 192, CciB. 1 and 2.] 

P. Satyanatayana Rao —for AppeHant;. 

V. Govtiidarajachart —for RespoDdeot. 


Judgment:—Appeal from the decree in 
A. S. Mo. 84 of 1921 on the file of the 
Court of the Subordinate Judgeof Cocanada, 
O. S. No. 32 of 1920 on the file of the 
Court of the Principal District Munsif of 
Cocanada. 

Plaintiff sues for certain portions of a 
bouse site. Both Courts dismissed bis suit 


and plaintiff appeals. 

Issue 2, whether plaintiff was in posses¬ 
sion within twelve years pnor to suit, ie a 
question of fact on which both Courts find 
against plainiifl ; ard be only seeks to 
traverse that finding in this second appeal 
by urging that the learned Sul'Orcinate 
Judge erred in accepting as evidence the 
unregistered gift deed* Ex. V. There is no 
doubtjihat Ex. V. is a transaction affecting 
an interest in immoveable property and as 


such cannot be received in evidence unless 
it is registered. Tbe Subordinate Judge, 
however, relying upon Varoda PiUai v. 
Jeevatathnanitnai tl) has admitted the 
document for tbe purpose of proving that 
possession was adverse. In tbe reported^ 
case it was sought to prove a gift for which 
there was no registered deed by its 
recital in a petition which aUo bad not 
been registered. The Judicial Committee 
decided that tbe petition could not 
serve as proof of tbe gift, but, turning 
to another question, wbat was the 
nature of Doraiswami's possession, the 
petition could be admitted in evidence- 
Thus tbe petition was not evidence of a 
gift, but evidence that some one bad 
petitioned on the footing of a gift. Care 
must be taken not to extena this principle 
too far. For instance, in tbe present case, 
the Court cannot receive Ex. V in evidence 
to prove a gift and then infer that tbe 
, defendant's pcssession was adverse and 
justify its acceptance of Ex. V on the ground 
that it confines itself lo the inference, and 
is not concerned wi h tbe fact of tbe gift. 
Because the inference is only based upon 
tbe fact, and if tbe fact cannot be proved 
by the unregistered instrumeni^. notbing 

II) (1919) 48 Mad.244“46 I.A 386-H8 ^ L.J 
313*27 M.L.T. 6-23 Bom. L.R. 144 = 
18 A L.J. 274-34 C W.N. S46-(1919) 
M.W.N. 734 = 10Ij.W. 679 (P.O.). 


oan be proved on which to found an 
inference. 

But the document can go in, not to prove 
any definite gift, but to prove, for what it 
is worth, that there was talk of making 
some assignment at that date That, at 
least, is how 1 interpret the ruling in 
Varada Pillai v. Jeevarathjiamm^l 11). In 
0. R. P. No. 710 of 1923 I bad occasion to 
examine this very question with tbe aid of 
tbe ruling in Saraswathamma v. Pad- 
dayya 12), and I obeerven: “ In my 
opinion, if tbe doenmeut is fi'ed on the 
strict understanding that it must not evi* 
dence any transaction affecting immove* 
able property its scope in the majority of 
oases will be very small. At most I 
think it will evidence, as observed by 
Venkatasubba Rao, J., an indention.” In 
the present case I doubt if Ex. V oould 
evidence more than that the house-site 
was too small to admit of a backyard and 
tbe vendor was corresponding about it. 
But even on that assumption, aud 
supposing that he read tbe whole dooumenti 
I do not consider that tbe finding of the 
learned Subordinate Judgt* in vitiated. 
There is direct oral evidence of defendant’s 
adverse possession, and tbe District Munsif 
found in his favour, even alter rejecting 
Ex. V as inadmissible. There is no 
dispute about tbe exact areas occupied, 
and Ex. V is really only useful in 
corroborating the oral evidence bf showing 
that at the date when it was^ntten there 
was trouble about tbe insuffioieocy of the 
site. When it comes to oon-^idering the 
actual 'measurements in Ex. V they are of 
more help to the appellant than to the 
defendant because there are certain discre¬ 
pancies between the original area in the 
document and that now occupied. VtoB 
para. 6 of the Lower Appellate Courts 

judgment. 

So it cannot be argued that the appel¬ 
lant was prejodioel by their consideration; 
and all that really operated upon tbe mind 
of the learned Subordinare Judge, in my 
opinion, was tbe part of Ex. V which can 
legitimately be regarded as evidence. 

Accordingly I see no reason to remand 
the suit for fresh findings. 

No other ground of appeal was raised 
or appears to be valid. 

The appeal is dismissed with costs. 

Apv^o.1 disffiisscdm 


(3) A.l.B. 1993 M<id. 397. 
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Phillips, J. 

3f. Govinda Roto (Trustee of Piran- 
malai Devasthanavi) —Plaintiff—Appel¬ 
lant, 

V. 

C/i innath urai Pillai —Defendant—Res- 
jwndent. 

Second Appeal No. 831 of 1924, De- 
<cided on 12th August 1925, against the 
decree of the Dist. Judge, Ramnad at 
Madura, D/- 27th August 1923 in A. S. 
No. 853 of 1921. 

(al Madra'i Estates Land Act (1908), S, 26— 
Land lying fallotv for even four years (s not u'oste 
land. 

“ Bringing into cultivation ” vrithin S. 26 means 
cultivating land which had not previously been 
cultivated or at any nvte had not been cultivated 
for a long period. The mere fact that land lies 
allow for one, two or eveu four years cannot con¬ 
stitute it as waste land. [P 193 G 2] 


more tlian 12 years before suit, lie has 
come to this couelusion on tho ground 
that the lease was void ah initio as tlio 
trustee of tlio Dovastlianain had no right 
to grant a permanent lease of tlm trust 
in'opertios and that therefore tlio iioriod 
started from the date of tho lease. Tho 
appeal was also opposed hy tho respondent 
on the ground that the lease was justifi¬ 
able under S. 2G of tlio Estates Land Act, 
that is to say, because it was a lease 
gi'anted for tlie purjicso of hringing waste 
land into cultivation. .Although the lease 
recites that this land was overgrown, that 
the irrigation source was out of repair* and 
that tho land was uneven, it does not aji- 
poar that the land was waste land within 
the meaning of S. 26. I agree with tho 
District Judge that “ bringing into culti¬ 
vation” means cultivating land which had 
not previously been cultivated or at any 
rate had not been cultivated for a long 
period. The mei-e fact that land lies fallow 
for one, two or even four years cannot 
constitute it a waste land within the 
meaning of that section. Otlierwise land 
lying fallow for even one year would come 
within the definition. 


^ (6^ Limifafton Act, Art. 134 — Suit by 

trustee to set as-lde alleviation hy prior trustee Is not 
governed by Art. 134 — Limitation runs from the 
^ate of new trustee's accession to office — Limita¬ 
tion Act, Art. 144. 

Ordinarily trust property belonging to Hindu 
religious institutions is not vested in the so-called 
trustee who is not in the position of an express 
trustee as understood in English Law and. there¬ 
fore, a suit by trustee to set aside alienation of 
trust property by previous trustee is not governed 
bv Art. 134 and even if Art. 144 applies, the period 
of limitation runs not from the date of alienation 
but from the date of the accession of the plaintiff 
trustee to his office ; 13 Mad. 277. Foil. ; A. I. R. 

1922 Patna 243, 7iot foil. [P 193 C 2. P 194 C 1] 

T, L, Vevikatarama Aiyai —for Appel¬ 
lant. 

K. Rajah Aiyar —for Respondent. 


Judgment. —The plaintiff in this case 
is the Manager of the Pirantnalai Devas- 
thanam and he sues to recover rent in 
respect of certain lands belonging to the 
Devasthanam which were granted on a 
■permanent lease at a favourable rent by 
one of his predecessors. The lower appel¬ 
late Court has held that the suit is barred 
by limitation because the starting point of 
limitation under Art. 134 is the date of 
the transfer which in the present case w'as 

1926 M/25 & 26 


The main question is whether the suit 
is barred by limitation. The lower ap¬ 
pellate Court has held that the permanent 
lease being invalid must be deemed to 
have been invalid from the date of the 
alienation and that tlierefore the limita¬ 
tion period must be calculated from that 
date, the possession of the lessee being ad¬ 
verse from that date. In tliis conclusion 
I think the District Judge is clearly 
wrong. The point was decided in Maho¬ 
med v. Ganapati (l) in a case precisely 
analogous to the present, and it was there; 
held that the period of limitation ran, not 
from the date of the permanent lease, but 
from the date of the accession of the 
plaintiff trustee to his office. This was, 
followed in Sathianamma Bharati v. 
Saravanahagi Amrnal (2). In Vidya 
Varuthi v. Balusieami Aiyar (3) the 
same point was decided with reference to 
a mutt and a Matadhipathi or Pundara- 
sannadhi of that Mutt. Although in that 
case the religious institution in question 
was a mutt, a perusal of the judgment 
shows clearly that their Lordships draw 


(1) (1889] 13 Mad. 277. 

(2) [1894] 18 Mad. 266=4 M.L.J. 223. 

(3) A-I.R. 1922 P.C. 123. 
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no distinction between a mutt as such and 
other Hindu religious institutions. The 
two cases I have cited above are referred 
o i n their Lordships’ judgment and re¬ 
erred to with approval. The basis of the 
decision is that ordinarily trust property 
belonging to Hindu religious institutions 
is not vested in the so-called trustee who 
is ni^t in the position of an express trustee 
as understood in English Law. As the 
property does not vest in him Art. 134 of 
the Limitation Act is not applicable be¬ 
cause the property has not been conveyed 
or bequeathed in trust and afterwards 
transferred by the trustee, as the manager 
of the institution is not a trustee within 
the meaning of the article. That this is 
the view taken by tlieir Lordships is, I 
think, clear from the passage in the judg¬ 
ment at page 847 : * From the above review 
of the general law relating to Hindu and 
Muhammadan pious institutions, it would 
prima facie follow that an alienation by a 
manager or superior, by whatever name 
called, cannot be treated as the act of a 
trustee’ to whom pi'operty has been ‘con¬ 
veyed in trust’ and who by virtue thereof 
has the capacity vested in him wdiich is 
I^ossessed by a ‘ trustee’ in the English 
Law.” 

For the respondent it is urged that 
Vidya Varuthi v. Baluswami Aiyar (3) 
does not apply to the present case, but he 
is not able to point out any principle on 
which a distinction can be drawn. Reli¬ 
ance is i)laced on another case of the Privy 
Council in Suhbaiya Pandaram v. iV/w- 
hammad Jdustapha (4), but that was a 
case of a specific trust and consequently it 
was held that Art. 134 was applicable. I 
am clearly of opinion that Art. 134 is not 
applicable to the present suit. 

It is then argued that under Art. 144 
the suit would be barred, the contention 
being that from the date of the alienation 
there was possession adverse to the idol 
and consequently that after 12 years of 
such adverse possession the suit is barred. 
This is the view expressed in an obiter 
dictum in Ramrup Gir v. Lai Clxand 
IdaTivari (5) and the proposition is sought 
to be sui^ported by Datnodar I)as v. Lak- 
han Das (6). The former case seems to 


(4) A. I. R. 1923 P. C. 175. 

(5) A.I.R. 1922 Patna 243. 

ifi) [19101 37 Cal. 886—37 I.A. 147=14 C. \V. 
N. 889=12 O. L. J. 110=(1910) M. W. N. 
303 = 7 A.L.J. 791=8 M.L.T. 145=20 JI.L.J. 
624=12 Bom. L.R. 632 (P.C.). 
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be directly opposed to the Madras deci¬ 
sions and therefore I need not further 
consider it. As regards the case in Damo^ 
dar Das v. Lakh an Das (6), the facts show 
that the dispute was between two chelas 
or trustees and, in so far as the idol waa 
concerned, it was not held that the idol 
had lost any rights in the property. The 
question decided was that one particular 
«hela had by adverse possession required 
a right of management as against the re¬ 
presentative of another chela. That is 
not the point here. The point has been 
dealt ^yith in Jagadindra Nath Roy v. 
Hema?ita Kuman Devi (7). In that case 
property belonging to an idol had been 
alienated and the alienation occurred 
during the minority of the trustee. The 
contention raised there was that this, 
minority of the plaintiff was of no avails 
inasmuch as time had begun to run as 
against the idol. This contention was 
negatived by their Lordships on the 
ground that the idol had no power to 
bring a suit except through the trustee. 
Consequently there could be no question 
of a suit being barred inasmuch as it could 
not have been brought at an earlier date. 
There is, therefore, no reason why, even 
if Art. 144 is applied, the decision in 
Mahomed v. Ganapati (l) should not ap-1 
ply. Following that decision I must re¬ 
verse the decree of the District Judge and 
restore the decree of the Deputy Collector 
with costs throughout. 

Appeal allowed, 

(7) [1904] 32 Cal. 129. 
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Venkatasubba Rao and Madhavan 

Nair, JJ. 

Official Receiver, Tanjore — Appel¬ 
lant. 

V. 
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^ (a) Cfvii P. C., O, 34, R. 14— Security given 
tn can be sold—No separate 

st<« Is necessary—Civil P, C.. O. 20, R. 11. 

Wheire the charge is created by the decree 
itself O. 34 R. 14 ci^n have no application: 
^curity given by a judgment-debtor in execu¬ 
tion for due performance of the decree can be en¬ 
forced and the property covered by the bond c.au 
be sold in execution by the decree-holder, without 
being compelled to file a regular suit: [41 Mad. 327 
and A. I. R. 1924 Cal. 485 Po«,] The fact that 
the security bond is taken under O. 20, R. 11 makes 
no difference. [p. 196, C. 2, P. 197, C. 1.] 

(6) Prm'iticial Insolvency Act (1920), S. 52— 
Section does not apply to money decree-holders icho 
have obtained securities tn execution. 

Section 52 does not apply to decree-holders ob¬ 
taining security in execution for satisfaction of 
their rnoney decrees. The exemption from the 
oi)eration of the section which must be understood 
to have been given to secured creditors must be 
extended to money uecree-holders who have ob¬ 
tained securities in the course of execution. 

[P. 198, C. 1; P. 201.C. 1.] 

T. M. Krishnaswami Aiyar and S. Pan- 
chapegesa Sastri —for Appellant. 

S. Varadachari and A. Ganesa Aiya )— 
for Respondent. 

Venkatasubba Rao, J.— I shall 

briefly state the facts that have gi ven 
rise to this appeal. Execution was taken 
out of a money decree and the judgment* 
debtor agreed to pay the decree-holder in¬ 
terest at an enhanced rate and executed 
in his favour a security bond in respect of 
certain immovable properties. As a 
result of this an order was made postpon¬ 
ing execution under O, 20, R. 11, Civil 
Procedure Code. The judgment-debtor 
was subsequently adjudicated an insolvent 
and on the decree-holder seeking to 
attach the properties secured and bring 
them to sale, the official receiver applied 
to the insolvency Court for an order to 
stay the sale directed by the executing 
Court. The application was refused by 
the District Judge of East Tanjore and this 
appeal has been filed questioning the cor¬ 
rectness of his order. 

Mr. Varadachariar, the learned vakil 
for the decree-holder, objected that apart 
from the merits of the case the insolvency 
Court would have no power to make an 
order binding upon the Court executing 
the decree. As on hearing full arguments 
on the other contentions raised we intima- 
W that we were against the appellant ; 
Mr. Varadachariar did not have to argue 
the point relating to the power of the 
insolvency Court. I shall therefore pro¬ 
ceed to deal with the case as if the objec¬ 
tion to the property being sold had been 

raised before tbe executing Court itself. 


Mr. T. M. Krishnaswami Aiyar, tlio 
learned vakil for tlie appellant, advanced 
two inain contentions:—(l) A security 
of this kind cannot ho enforced in execu¬ 
tion, as to do so will contravene the 
terms of O. 3i, R. 11, Civil Procedure 
Code ; (2) that under S. of tlie Pro¬ 
vincial Insolvency Act (V of li)20) tlie 
executing Court on being informed that 
the judgment-debtor has become an insol¬ 
vent is bound to stay the sale and direct 
the property to bo handed to tlie receiver 
in insolvency, 

I shall deal with these contentions in 
the order in which I have stated tliein. 

The first contention is based on the 
terms of O. 34, R. 14, Civil Procedure 
Code. It runs thus :— 

“ Where a mortgagee has obtained a 
decree for the payment of money in satis¬ 
faction of a claim arising under tlie mort¬ 
gage, he shall not be entitled to bring the 
mortgaged property to sale otherwise 
than by instituting a suit for sale in en¬ 
forcement of the mortgaged '' " '' 

Every essential is wanting in this case. 
The section contemplates a mortgage and 
a decree. Under the section there must be 
first a mortgage and then a decree in res¬ 
pect of a claim arising under the mortgage. 
The position here is reversed. Long jirevi- 
ous to the mortgage there was a decree and 
it was impossible that the decree could be 
in respect of a claim arising under a mort¬ 
gage which was non-extant. The section 
therefore does not in terms apply. 

Where the charge is created by thel 
decree itself O. 34, R. 14 can have no' 
application : See Sowhcigici Ayutncil v. 
Manicka Mudaliar (l) and Ind ramani v. 
Surendra Nath (2). 

W here the security comes into existence 
subsequent to tlie decree, tlie principle 
applies a fortiori and O. 34, R. 14 cannot 
be a bar. 

In this connexion I may notice two 
sets of cases to which reference has been 
made at tlie bar. 

First: cases under S. 145, where in 
execution security was sought to be 
enforced against a surety. 

Second : cases under certain other sec¬ 
tions of the Code where the judgment- 
debtor was the party against whom 
security was attempted to be enforced. 


(1) [1917) S3 M. L. J. 601=fl917) M. W, N 78> 

=22 M. L. T. 38C=6 L. W 701 

(2) A. I. R. 1922 Cal. 35. 
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Let me first deal -svith cases under 
S. 115, In MuHa Prasad v. Mahadeo 
Prasad (3) the property of the ' surety 
^vas allowed to bo sold in execution. The 
ground of the decision, was that he ren¬ 
dered himself personally liable and his 
per-sonal liability could not be enforced by 
the very property given as security being 
attached and sold. In Amir v. Mahadeo 
Prasad U) it was held that although the 
surety had made himself personally liable 
the charge against the property could be 
enforced only by means of a regular suit. 

I may point out tliat though Miilcta 
Prasad v. Mahadeo Prasad (3) was in this 
case distinguished, the ground of the 
distinction is wrong as what was 
atteinx)tcd to bo sold was not merely the 
judgment-debtor’s equity of redemption. 
It Mt, Chandrabati v. Madho Prasad (5) 
the bond created a persoxial liability but 
it was held that the property given as 
securit>^ could not be sold in execution 
although the personal liability of the 
surety could be otherwise enforced: In 
Bajendra Lai Dass v. Laklimi Narain 
Khanna (6). S. 145 was held inapplicable 
as the surety had not undertaken any 
personal liability and the properties were 
not allowed to be sold in execution. In 
Baj Baghuhar Singh v. Jai Indra 
Bahadttr Singh (7) their Lordships of the 
Judicial Committee observe that if the 
surety has not rendered himself personally 
liable, S. 145 has no a])plication, 
but when there is a personal liability 
undertaken the question is left open. 

An examination of most of these cases 
will show that what is mainly said to 
be in the way of the security being 
enforced is the repealed S. 99 of the 
Transfer of Property Act or the provision 
now corresponding to it, namely, O. 34, 

R. 14, Civil P. C. 

These cases, in my opinion, may be 
easily disposed of as they deal with a 
specific section of the Code which gives 
express rights against a surety and what 
these rights are, must be determined with 
reference to that section alone. We are 
not now in this appeal concerned with 

S. 145. 

(3) [1916] 88 All. 827=14 A. L, J. 38o. 

(4) [1916] 39 All. 225=15 A. E. J. 76. 

(5> [1914] 19 C. W. N. 178 

(6) [1915] 19 C. W. N. 961. 

(7) [19191 42 All. 158=46 I. A. 228=38 M. L. J. 

302=22 O. C. 212=6 O. E. J. 682=18 A. E. 

J. 263=22 Bom. E. R. 521 (P. C.). 


I shall now deal with cases where a 
security bond was executed by a party 
to the suit itself. In Shyam Sunder Lai 
V. Bajpai Jainarayan (8) an applicaiion 
was made by the defendant judgment- 
debtor for stay of execution and it was 
granted upon his giving security in the 
sum of Rs. 10,000. By the security bond 
which was executed certain properties 
were mortgaged as security for the due 
performance of the decree. The decree- 
holder applied for realization of the decree 
amount by sale of the properties com¬ 
prised in the bond. S. 99 of the Transfer 
. of Property Act was relied on by the 
judgment-debtor who opposed the appli¬ 
cation. It was held that that section was 
not a bar as the bond was not addressed 
to the decree-holder, but was in favour 
of the Court and that therefore there was 
no mortgage created. 

In Tokhan Singh v. Girwar Singh (9) 
the judgment-debtors executed a bond to 
the Registrar of the Court as security for ^ 
the costs of the respondents in appeal 
to the Privy Council. They sought to 
enforce the security by selling in execu¬ 
tion of the decree for costs the property 
comprised in the bond. It was held that 
a valid mortgage was created and that 
under S. 99 of the Transfer of Property 
Act the security could not be enforced 
without the institution of a regular suit. 

Although Shyam Sunday Lai v. Bajpai 
Jainarayan (8) was distinguished in 
Tokkayt Singh v. Ghnoar Singh (9) on 
the ground that in the former case the 
bond was given to the Court and in the 
latter it was executed to the Registrar, 
these decisions are in truth irreconcilable. 

S. 99 of the Transfer of Property Act 
has been replaced by O. 34, R. 14 of the 
Civil Procedure Code. The repealed sec¬ 
tion ran thus : 

‘‘Where a mortgagee in execution of a 
decree for the satisfaction of any claim, 
whether arising under the mortgage or 
not, attaches the mortgaged property, he 
shall not be entitled to bring such property 
to sale otherwise than by instituting a 
suit under S. 67"^ * - "=.*’ 

O. 34, R. 14 has been reproduced in an 
eai'lier part of this judgment. 

The effect of the alteration is to confine 
the operation of the rule to cases where a 
mortgagee has obtained a personal decreg 

(8) [1903] 30 Cal. 1060. 

(9) [1905] 32 Cal. 494=9 O. W. N. 372=1 C. 

Xj« 118» 
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against the mortgagor on the mortgage 
debt. In such a case, the mortgagee can 
have the property sold only by instituting 
a regular suit for sale. The Madras High 
Court in Siibravianian Ckettiar v. Rajah 
of Ramnad (10) recognising the effect of 
this alteration has held that the provision 
now in force does not stand in the way of 
the property given as security being sold 
in execution. In that case immovable 
property was given by a judgment’debtor 
as security for the due performance of a 
decree pursuant to an order made under 
O. 41, R. 5 (3), Civil P. C. and 

it was held that the property could be 
sold in execution without recourse being 
had to an independent suit.I may mention 
that in Baij Nath Goenka v. Mohant Sia 
Ram Das (ill the Calcutta High Court 
held that S. 99 did not operate as a bar. 
This was decided later than Shya^n 
Sundar Lai v. Bajpai Jainarayan (8) and 
Tokhan Singh v. Girivar Singh (9) and 
previous to Suhramaniam Ckettiar v. 
Rajah of Ramnad (lO). The referring 
Judges advert to the conflict of authority 
and indicate a clear preference in favour 
of the view that the property can be sold 
in execution. 

In the most recent case, Jyoti Prakash 
V. Mnkti Prakash (12) the view of the 
Madras High Court has been followed. 

The weight of authority therefore sup- 
ports the view that security given by a 
judgment-debtor can be enforced and the 
property covered by the bond be sold in 
execution. 

In the cases mentioned above, security 
was not taken under O. 20, R. 11 and on 
this ground it may be contended that 
there is no direct authority on the ques¬ 
tion raised. But in principle is thei'e any 
difference ? O. 20, R. 11 contemplates 
a complete or qualified stay of execution 
and some of the sections, at any rate, con¬ 
sidered in those cases provide similarly for 
stay of execution. If the view of the law 
taken in those oases is correct the fact 
that in the present case the security bond 
was taken under O. 20, R. 11 makes no 
difference and we must hold that the 
decree-holder in execution of his decree 
and without being compelled to file a re¬ 
gular suit can bring the property to sale. 

(10) [1917] 41 Mad. 327=84 M. L J. 84=6 L, 
W. 762=(1917) M. W. N. 872. 

(11) [1913] 17 O. L. J. 267. 

(12) 1924 A. I. B. Cal. 485. 


In regard to cases that arise under O. 
20, 11. 11, tho princij»le may bo thus 
stated. Unless it isslunvn that tlio security 
was taken in satisfaction of tho decree it 
was presumably intemdod tlnit the order 
made should bo c:ipal)lo of execution. If 
on a construction t)f tlie order tlio Court 
comes to tho conclusion that tho decree is 
not satisfied and there is no bar created 
which precludes the decree from being exe¬ 
cuted, it is the duty of tho Court to allow 
execution by enforcing sale. Whether it 
be regarded that what is sought to bo 
executed is the original decree itself or an 
executable order made under tho si)ecial 
provision of the law contained in O. 20, 
R. 11, it makes very little difference. 

In Snbramanian Ckettiar v. Rajah of 
Ramnad (lO) the learned Judges took tho 
view that it is not only tho right of the 
decree-holder to bring the property to sale 
in execution but that under S. -17, Civil 
P. C. the remedy by way of regular suit 
is not open to him. It is not necessary 
to rest my judgment on this ground. 

General considerations were strongly 
pressed before us both in favour of and 
against the accei^tance of this view. 

In Tokhan Singh v. Girivar Singh (9) 
and in Aynir v. Makadeo Prasad (4) tho 
view that it is impolitic to sell the pro¬ 
perty in execution is set forth. In the 
first case Mukei'jee, J., says thus : 

“It is quite conceivable for instance 
that after a property has been given in 
security by the judgment-debtor an in¬ 
terest may be acquired in it by other 
persons ; if it is sold in execution of the 
decree, it w-ould in such a case be neces¬ 
sarily sold behind the back of persons in¬ 
terested who would have no opportunity 
to redemption and their interest would 
not be prejudiced by the sale and they 
would be entitled to enforce their claim 
by independent suits.” 

Weighty reasons are given for the view 
I am disposed to take by tho referring 
Judges in Baij Nath Goenka v. 
Mohant Sia Ram Das (ll). The 
provision is embodied in the law 
for the protection of the decree-holder 
and it must be interpreted to operate to 
his advantage. By refusing to sell the 
property in execution far from securing 
to the decree-holder the due execution of 
his decree the Court renders the decree 
itself incapable of execution against the 
property covered by the security. This 
is clearly unjust. This view is shared by 
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the learned Judges who decided Subra^ 
vianiam Chettiar v. Rajah of Ramnad 
(10), for to quote their very words : “ It 
would be a most mischievous state of law 
if such a thing (a mortgage suit) were 
necessary and it would fetter the discre¬ 
tion of the Court in accepting immov¬ 
able property as security " " * ” In 

my opinion if it is permissible to advert 
to such general considerations the balance 
of convenience is clearly in favour of the 
view taken by the Calcutta Judges and 
the learned Judges of this Court. 

Mr. Varadachariar suggested that if 
there are subsequent encumbrancers their 
right will be to proceed against the 
surplus money, if any. On the other 
hand, Mr. T, M. Krishnaswami Aiyar 
urged that such encumbrancers will be 
entitled to redeem the purchaser at the 
sale. 1 do not propose to express any 
opinion on this point as this has only e 
remote bearing on the question to be 
decided in the appeal. 

Then arises the question : Is there any¬ 
thing in the security bond or the order 
of the Court which in*ecludes the security 
from being enforced in execution ? In 
my opinion there is no obstacle created. 
On the contrai’y, the effect of the security 
bond seems to recognize this right of the 
decree-holder. The debtor renders 
himself personally liable, creates the 
charge and covenants that the security 
bond shall be in force till the decree is 
entirely satisfied. The order of the 
Court recites the fact that the security 
bond has been executed. On a construc¬ 
tion of the bond and the order I am of 
the oiunion that the parties intended that 
the security should be capable of being 
realized in execution. 

I have now disposed of the first conten¬ 
tion raised by Mr. Krishnaswami Aiyar. 

I shall proceed to deal with the second 
contention, namely, that based upon S. 52 
of the Insolvency Act. Under that 
section, where after execution has issued 
the executing Court receives notice of 
the insolvency of the judgment- 
debtor it is bound to direct the property 
if in its possession to be delivered to the 
Receiver in insolvency. It is conceded 
by Mr. T. M. Krishnaswami Aiyar that 
this does not apply to mortgage decree- 
holders and this is obvious enough. But 
he says that the decree in question being 
a money decree the fact that the decree- 
holder is a secured creditor makes no 
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difference and that S. 52 applies. I am 
unable to agree. S. 52 is somewhat 
generally worded, but it must receive a 
construction not repugnant to the general 
scheme of the Act, namely, to save the 
rights of secured creditors. It is suffi¬ 
cient to refer in this connexion to S. 28 
ffi), S. 47 and S. 51 (2). There is nothing 
in the wording of these sections to show 
that money decree-holders who have 
obtained security are excluded. Under 
S. 2, ‘creditor’ is defined as including a 
decree-holder, 'debt' as including a judg¬ 
ment-debt and ‘secured creditor' is 
described as a person holding a mortgage 
charge or lien on the property of the 
debtor as security for a dqbt due from 
him. I am clearly of the opinion that 
S. 52 does not apply. 

I have so far dealt with the two main 
contentions raised on behalf of the appel¬ 
lant. There is a subsidiary point which 
has been taken on his behalf and I shall 
now proceed to deal with it. It is said 
that the decree was passed against the 
father only but that the bond was exe¬ 
cuted by the father and the sons and that 
therefore the property cannot be sold in 
execution. There might be some force in 
the argument if the bond had been exe¬ 
cuted not by the sons of the judgment- 
debtor but by others. But in the present 
case the decree-holder’s right is not 
enlarged nor is the liability of the 
executants affected by reason of the 
existence of the security bond. It was 
executed by the father as the guardian of 
his minor sons and whether they were 
parties to it or not their right would still 
be the same, namely, to question the debt 
if it is tainted with illegality or immoral¬ 
ity. The circumstance that sons are 
also parties to the bond therefore makes 
no difference. 

The order appealed against must be 
upheld and the appeal fails and is dis¬ 
missed with costs. 

Madhavan Nair, J.— The facts of the 
case are fully set out in my learned 
brother’s judgment. The first question 
arising for our decision is whether the 
immovable properties given by the 
judgment-debtor as security pursuant to 
an.order made under O. 20, E. 11, Cl. (2), 
Civil Procedure Code, can be realized by 
the decree-holder in execution or can 
only be realized in a separate suit. 

The material portion of the security 
bond runs as follows :— 
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.Whereas on your petition 

attoohment has been ordered of our lands 
in Tenkarai Isanur for the said decree 
amount, whereas you have consented at 
our request not to proceed with the 
attachment and sale, we have hereby 
given as security to you for the amount of 
Rs. 12,620-4-0 being the amount up to 
•date under the said decree our properties 

as mentioned in the schedule.We shall 

.pay you without trouble or compulsion the 
abovesaid decree amount, etc., according 
to the terms of the kararnama petition 
‘(viz., petition under O. 20, R. 11 of the 

Code of Civil Procedure).If we do 

not pay you accordingly you shall execute 
the said decree according to the terms of 
the kararnama petition, and for the 
'balance, if any, after what is so realized 
by you, we undertake to pay you up to 
the limit of Rs. 12,620-4-0 on the security 
of the said properties and on our i)ersonal 
responsibility. ” 

The circumstances relating to the exe» 
•cution of the security bond clearly show 
that the parties to the security bond in¬ 
tended that if the attachment and sale of 
the properties became necessary it should 
be done in execution. The security bond 
was executed after attachment was order¬ 
ed ; the judgment-debtor made himself 
personally liable ; and the bond is to 
remain in force till the decree is fully 
satisfied. The security is intended to be 
operative if the judgment-debtor does not 
pay the decree amount and interest. 
Provision for the contingency of non-pay¬ 
ment being made by the secui'ity bond, 
the parties could not have meant that 
when such contingency arose they should 
institute a separate suit to realise the 
properties covered by the bond. There can 
be no doubt that the parties intended that 
the properties should be realised if neces¬ 
sary in execution. But whatever be the 
intention of the parties, if there is any 
legal impediment in the way of realisation 
by execution, then the decree-holder will 
have to realise his security only by means 
of a separate suit. It has been strenu¬ 
ously argued by Mr. T, M. Krishnaswami 
Aiyar on behalf of the appellant that 
O. 34, R, 14 of the Code of Civil Procedure 
operates as a bar to the enforcement of the 
security in execution. 

Rule 14 of O. 34 provides as follows : 

Where a mortgagee has obtained a 
•decree for the payment of money in satis- 
iaction of a claim arising under the mort¬ 


gage, he should not bo entitled to bring 
the mortgaged i)roi)erty to a sale otliervviso 
than by instituting a suit for sale in 
enfoiceiiiont of tlie imjitgage, and he ina>" 
institute such suit, notwithstanding any¬ 
thing contained in O. 2, li. 2. " 

The words claim arising under the 
mortgage ” Inivo beeii sul)stituted in this 
rule for the words “any claim whether 
arising under tlie mortgage or nob ” in tI»o 
repealed S. 99 of the Transfer of Proi>erty 
Act.^ The effect of this alteration is to 
confine the prohibition against bringing 
the mortgaged property for sale except by 
bringing a suit, to cases where a mortgagee 
has obtained a personal decree against the 
mortgagor on the mortgage debt. Obvi¬ 
ously the rule in terms does not apply to 
the present case. The language of the 
rule makes it clear that the rule does not 
apply unles the decree obtained by the 
holder of the mortgage or charge falls 
within the description of a decree for i)a> - 
ment of money in satisfaction of a claim 
arising under the mortgage or ciiarge. 
The mortgage or charge mentioned must 
obviously be a mortgage or charge existing 
prior to the decree and not one created by 
the decree [ see lyidraviani Dasi v. 
SiireJidra Nath Mandal (2)] or one created 
by the act of parties subsequent to the 
decree. 

Having regard to the important change 
introduced by O. 34, R. 14. it has been 
held in Sowhagia Animal v. Manicka 
Mudaliar (l), Indramani Dasi v. Surendra 
Nath Nandal (2) and UrajaHunder Dhe v. 
Sarat Kumari (i3) that where a mainten¬ 
ance decree provided that the allowance 
in the decree should be charged on 
certain immovable properties such pro¬ 
perties could be sold in execution of the 
decree and that there was no necessity to 
bring a separate suit for sale. The deci¬ 
sion in Suhramanian Chettiar v Najah of 
Tiamnad (lO) is an instance of a case 
where the security was given by the 
judgment-debtor after a decree. In that 
case immovable property was given by 
a judgment-debtor as security for the due 
performance of the decree in compliance 
with an order made under “ O. 41, R. 5 
(3) ” and the question was raised whether 
such property can be realised by the 
decree-holder in execution or can only be 
realised by a separate suit. In view of 
the alteration of th e language contained 

(13) [1916] 2 Pat. L. J. 55=3 Pat. L. W. 202= 
(1917) P. H. C. C. 67. 
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in O. 34, R. 14, ifc was held that the pi’o- 
vision contained in that rule did not 
operate as a bar and that the decree*holder 
can realise the property in execution. 
The learned Judges observe : 

There is no need in such a case that 
there should be anything in the natui'e 
of a mortgage suit for sale under S. 67 of 
the Transfer of Property Act with all the 
expense and delay which would be thereby 
involved. It would be a most mischie¬ 
vous state of law if such a thing were 
necessary and it would fetter the discre¬ 
tion of the Court in accepting immovable 
property as security for the execution of 
the decree. 

In the order of reference to the Full 
Bench in Baij Nath Goe^ika v. Mohant 
Sia Bam Das (ll) the learned Judges 
while discussing the principle underlying 
the provisions of S. 64.5 Cl. (o) of the old 
Code of Civil Procedure point out that 
the provisions embodied in the law for the 
protection of the decree-holder must be 
interpreted to operate to his advantage 
and express their inclination to accept the 
view that the properties covered by the 
security bond executed pursuant to an 
order under that section could be realized 
in execution of the decree without institu¬ 
ting a separate suit. On this question the 
view of the Madras High Court in S7ibra- 
manian Chettiar v. Majah of Bamnad (lO) 
has been followed in the recent casein 
Calcutta reported in Joti Prakash Nandi 
V. Mukti Prakash Nandi (12). 

In my view the principle underlying 
the decision in Subramanian Chettiar v. 
Bajah of Bamnad (10) which relates to 
the realization in execution of properties 
covered by the security bond executed after 
a decree may well be applied to the decision 
of the present case though the security 
bond here has been executed not under 
O. 41, R. 5, but only under O, 20, R. 11, 
Cl. (2). It has been argued that an order 
passed under O. 20, R. 11, Cl. (2) is in¬ 
capable of execution. Whether this is so, 
or not, is largely a question of the con¬ 
struction of the order and of the intention 
of the parties as may be gathered from 
the circumstances relating to the making 
of the order. I have already pointed out 
at the commencement of my judgment 
that there can be no doubt that the par¬ 
ties in this case intended that in the 
event of non-payment by the judgment- 
debtor the properties covered by the bond 
should be realised in execution. Execution 


being postponed by the order made under 
O. 21, R. 11, Cl. (2) which provided also 
for the taking of a security bond to meet 
the possible contingency of non-payment 
by the judgment-debtor, I fail to see when 
such contingency arises how the Court 
can refuse execution unless there be some 
legal impediment compelling the Court to 
disallow it. 

All the cases discussed above show that 
if O. 34, R. 14 does not operate as a bar,, 
then the decree-holder can proceed against 
the secured properties by execution. But 
it is urged by Mr. Krishnaswami Aiyar 
that even then, in this case, the proper¬ 
ties charged cannot be sold in execution 
because the minor sons of the judgment- 
debt or who were not parties to the suit 
have joined in the execution of the secu¬ 
rity bond, their father representing them 
as guardian. There is no force in this con¬ 
tention. The new parties are not strangers- 
but only the sons of the judgment-debtor 
In view of the fact that the judgment-cre¬ 
ditor is not seeking to sell under the* 
security bond any interest which he could 
not otherwise have sold, I think this ob¬ 
jection must be overruled. 

Before I pass on to consider the second 
argument, I may state that it is un- 
necessai*y to discuss the decisions in Mukta 
Prasad v. Mahadeo Prasad (3), Amir v. 
Mahadeo Prasad (4) and Baj Baghuhar 
Singh v. Jai Indra Bahadur Singh (7} 
quoted by the appellant's learned vakil in 
connexion with his argument regarding 
the bar created by O. 34, R. 14, as all 
these cases dealt with securities given by 
third parties under S. 145 of the Code of 
Civil Procedure. 

The second question for decision arises 
in connexion with the argument based on 
S. 52 of the Provincial Insolvency Act- 
Accoi'ding to that section, where execution 
of a decree has issued against any pro¬ 
perty of a debtor which is saleable in exe¬ 
cution and before it has been actually 
sold, notice is given to the executing 
Court that an insolvency petition by or 
against the debtor has been admitted, 
then the executing Court is bound, on ap¬ 
plication to that effect, to direct the pro¬ 
perty if in the possession of the Court to- 
be delivered to the receiver. It is argued 
by Mr. Krishnaswami Aiyar that the dec¬ 
ree which is sought to be enforced in this 
case being a money decree S. 52 of the 
Act applies, and that, notwithstanding the 
fact that a security has been executed m 
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favour of the decree-holder subsequent to 
the decree, his client is entitled to apply 
to the executing Court to deliver over the 
Iproperty in question to him. Although a 
■secured creditor is not expressly excluded 
from the operation of this section, it 
seenis to me that the section does not 
affect him. The Provincial Insolvency Act 
takes special care to preserve the power of 
secured creditors to realize or otherwise 
deal with their securities, as may be seen 
from Ss. 28 (6) and 51 (2), The exemption 
from the operation of the section which 
must be understood to have been thus 
given to secured creditors must, in my 
opinion, be extended to money decree- 
holders who have obtained securities in 
the course of execution, as in the present 
case. It is conceded that S. 52 does not 
apply to mortgage decree-holders. In my 
opinion nothing in that section affects 
the rights of money decree-holders who 
have obtained securities in respect of the 
property covered by such securities. They 
must also be treated as secured creditors 
for purposes of the section [see also S. 2 
(a) and (e) of the Act] . The argument 
based on S. 52 must therefore be over¬ 
ruled. 

In the result I agree with my learned 
brother that the order appealed against 
must be upheld and the appeal must be 
dismissed with costs. 

Appeal dismissed. 
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WaeijACe and Madhavan Nair, JJ. 

Ramaswami Ch ettiat —Petitioner. 

V. 

Venkatarama Aiyar and others —Res¬ 
pondents. 

Civil Revision Petitions Kos. 205 and 
216 of 1923, Decided on 5th December 
1924, against the order of the Diso.Munsif 
of Mayavaram, D/- 22nd January 1923, in 
I. A. No. 284 of 1921. 

(®) Arbttration—Arbitrators auOuyrlzed to 
sell can make rules for their guidance but cannot 
then go beyond the rules. 

A power to sell conferred on arbitrators natural¬ 
ly carries with it the power to make rules for the 
conduct of the sale, and such rules subscribed to 
by the bidders would, in the case of such parties 
to the reference as subscribed to these rules, extend 
to the arbitrators authority to sell according to 
these rules, but would not extend to them any 
power to act outside these rules, or any power to 
decide in a case of controversy whether or not these 
^les had been complied with. [P 202 O 1 and 2] 
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(?)) Civil r. C., .S. 115— Award—Decvw in 
terms of airard going beyond matters referred — 
lies. 

A party is cutitloil to bo protected by the law 
against a decision Iin' arbitrators on points not re¬ 
ferred to therein at all atul agait^st a decree of 
Court based on snch a decision, all the more so be¬ 
cause he h^ns uo right of apin-al. [P 204 C 1] 

(c) Civil P. C., Seluhde, 2. I'ara. 11 —Airard 
on matters twt referred Is teifJionf Jurisdiction — 
Court shoidd remit It to arbitraton,. 

Misconduct must be misconduct in carrying 
out the terms of the refereuce and within tlie 
scope of it. .Anything beyond that, is action with¬ 
out jurisdiction whether or not it may amount 
also to misconduct. If the arbitrators' award is 
beyond their jurisdiction and therefore made with¬ 
out jurisdiction, then obviously the decree which 
embodies it is also made without jurisdiction. The 
duty of the Court, w’hen an award sent to it is 
beyond the jurisdiction of the arbitrators, is not to 
pass a decree in accordance therewitii but to remit 
it biick to the arbitrators under the terms of pvra. 
14 of Sch. 2. [r 204 C IJ 

T. R. Rainachandra Aiyar, V. Savibaii- 
dam Chetty, S. R<im(isica7ni Dikshit 
and K. Bhashyaon Ai!/a7i<ja) —for Peti¬ 
tioners. 

S. Vc?ikatachayia)\ K. V. Krishnasivnii 
Aiyar and S. Krishnamachariai —for Res¬ 
pondents. 

Judgment. —The two civil revision 
petitions are presented against the order 
of the District Munsif of Mayavaram con¬ 
firming an award in the matters in dispute 
in O. S. No. 505 of 1919 on his tile, dis¬ 
missing petitioners’ objections and grant¬ 
ing the respondents a decree in accordance 
therewith. The petitioners challenge the 
order on various grounds, the chief conten¬ 
tion being that the ai'bitrators decided two- 
matters beyond the scope of the reference 
and therefore beyond their jurisdiction 
and therefore the lower Court, in accep¬ 
ting their decision on these points and in¬ 
corporating it in its decree, has exceeded 
its jurisdiction. The arbitration was in 
the matter of the dissolution of partner¬ 
ship between the six plaintiffs in the suit 
and the defendants, who were jointly wor¬ 
king a mill concern. The reference to- 
arbitration, Ex. A, gave the arbitrators 
authority, inter alia, to sell the property,, 
moveable and immovable by public auc¬ 
tion to the highest bidder, whether he be 
a partner or a stranger, to collect the sale 
proceeds and to distribute them among the 
partners according to the interests they 
had in the concern. The arbitrators were 
also to sell book-debts and outstandings; 
but among the partners only. The final 
amounts due to the various partners were 
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then to be settled and adjusted with re* 
ference to any liability incurred by any 
partner who may have been a successful 
bidder at any of the sales. 

The arbitrators held a public sale of the 
mill itself and its machinery on 30th May 
1920, and they were knocked do^n to the 
fourth plaintiff, one of the petitioners, 
for Rs. 28,000. One of the conditions of 
the sale [see Exhibit D-1] was that the 
bidders should dei^osit Rs. 1,000 as soon as 
the sale was knocked down. The fourth 
plaintiff was able to deiK)sit only Rs. 500. 
Under a further condition, any bidder, 
who thus made default in paying his 
deposit, had to run the risk of a resale, 
his own sale being cancelled and he 
being responsible for any loss arising out 
of the resale. Accordingly, a resale was 
held on the same terms on 19th July, 
1920, at which the highest bidder was one 
M. K. V. Kandasami Pillai for Rs. 20,000. 
[see Exhibit U.] He had deposited Rs. 
100 before bidding and before the sale was 
closed was asked to pay up the balance of 
Rs. 900 to make up the initial deposit of 
Rs. 1,000. This was prima facie a clear 
bx'each of the rules. He went away saying 
that he had no money. The property was 
therefore not knocked down to him but was 
again put up to auction, and this time one 
Ramasami Reddi bought it for Rs. 14,950. 
The arbitrators in their award have taken 
Rs. 14,950 as the “sale proceeds” and, in 
their adjustment, have debited plaintiffs 4 
to 6, the present petitioners, with the 
difference between that figure and Rupees 
28,000, the amount for which the property 
was knocked down to 4th iilaintiff at the 
first sale. 

Three points are hereon raised by the 
petitioners : first, that the arbitrators had 
no jurisdiction to break their own rules of 
sale and postpone knocking down the 
second sale to Kandasami Pillai until he 
had paid up the full Rs. 1,000 and thus 
make petitioners responsible for a deficit 
of Rs. 28,000—Rs. 14,950 instead of 
Rs. 28,000—Rs. 20,000. Secondly, that the 
arbitrators had no jurisdiction to adjust 
this deficit in calculating the amounts due 
to each partner, and thirdly that, in any 
-case they had no jurisdiction to debit the 
shares of plaintiffs 5 and 6 with any por¬ 
tion of this deficit. We are of opinion 
that all these points are valid. The refer* 
ence, Exhibit A, empowers the arbitrators 
to sell and carry over to the geijeral ad¬ 
justment the sale proceeds. The power to 
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sell would no doubt naturally carry with 
it the power to make rules for the con¬ 
duct of the sale, and such rules, embodied 
in Ex. D and subscribed to by the bidders 
would, in the case of such parties to the 
reference, as subscribed to these rules, 
extend to the arbitrators authority to sell 
according to these rules, but would not 
extend to them any power to act outside 
these rules, or—and this is the important 
point—any power to decide in a case of 
controversy whether or not these rules 
had been complied with. Neither the 
terms of the reference nor the terms of 
the sale imply any consent by the parties 
to submit to the decision of the arbitra¬ 
tors on any controversy regarding the 
arbitrators’ own conduct of the sales or 
resales, and such consent cannot be consi¬ 
dered to be inherent in a consent to have 
the sale or resale conducted according to 
rules laid down by the arbitrators. One 
would require a very definite and specific 
term in the reference before concluding 
that the parties to it agreed to be bound, 
in a matter of the arbitrators' own con¬ 
duct of the sale, by the arbitrators’ own 
decision. We are clear that the arbitra¬ 
tors, in deciding that there had been no 
sale to Kandasami Pillai and that there¬ 
fore the )>etitioners were liable for the 
difference between Rs. 28,000 and 
Rs. 14,950, were acting outside the scope of 
their refei*ence. 

As to the second point, the reference 
itself contains no provision for adjusting 
the deficit on a resale against a partner. 
If it is wuthin the scope of the arbitrators’ 
jurisdiction, it can only be so under the 
rules of sale consented to by the bidders and 
would only bind the subscribers to it. 
Now the 6th defendant did not subscribe 
to Ex. D at all, and so it cannot bind him. 
The 4th and 5th defendants subscribed to 
a condition in Ex. T> that “for the loss 
arising from the i-esale we will be res¬ 
ponsible,” and again that “in case the 
plaintiflf in the said suit buys at the auc¬ 
tion, we agi*ee to pay the remaining 
amount out of the remaining sum that 
ought to be paid excluding the share 
amount that is due for the balance ac¬ 
cording to the terms of the agreement.” 
But neither of these conditions implies, 
to our minds, any surrender, by the part¬ 
ner-subscribers, of the right possessed by 
them, as much as by stranger-subscribers, 
to liave the opportunity of challenging 
the ai-bitrators’ conduct in the matter of 
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resale and oontending that the amount 
fixed by them as a deficit on the resale 
was not owing at all or was owing only 
in part. None of the documents concerned 
with the reference and the sale draws any 
distinction in this matter of a possible 
deficit on a resale, between the position 
of the partner and that of the stranger- 
purchaser, and therefore the arbitrators 
bave no greater power of dealing with 
euch deficit in the case of a partner than 
they have in the case of a stranger. On 
this point we have the admission of one of 
the arbitrators himself, R. W. 3, that “it 
does not appear from the I'eference peti¬ 
tion that we can award damages, but we 
thought we had such power. The parties 
did not tell us to award damages against 
this or that person, We did what we 
thought proper. If any stranger was the 
last bidder in the first sale of the Mill and 
he had made default, we would have 
written in the award that the sale bidder 
was liable to pay damages and that the 
parties should file a suit against him to 
recover that amount.” It seems clear from 
that statement that the arbitrators them¬ 
selves recognized the true position and 
that they had exceeded their jurisdiction 
in thus awarding damages. 

As to the third i)oint, namely, debiting 
the shares of plaintiffs 5 and 6 with a 
portion of this deficit, their lack of juris¬ 
diction seems to be still more obvious. 
As the arbitratox's cannot enforce in these 
px'oceedings the collection of the deficit 
from the purchaser—the fourth plaintiff— 
still less can they enfoi'ce it against plain¬ 
tiffs 5 and 6 who were not pui*chasers at 
all. The only reason put foi*wai'd by them 
is that plaintiffs 4 to 6 held one share in 
the business among themselves, and that, 

. in objecting to the i*esale, plaintiffs .5 and 
6 associated themselves with the fourth 
plaintiff, (see Ex. J.) One of the arbi¬ 
trators examined as R. W. 6 before the 
District Munsif on this point said : “None 
■of the parties requested us to collect the 
damages from Ramaswami Chettiar and 
bis brother and nephew, plaintiffs 4 to 6. 
We did not question Ramaswami Chettiar 
^nd his people why damages should not 
be allowed against them. There was no 
enquiry about the matter. As Rama¬ 
swami, Kesava and Govindan (that is, 
plaintiffs 4 to 6) are members of the same 
family and as they were doing every¬ 
thing about the mill together we decreed 
damages against the last two also. We did 
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not enquire whether they were divided,” 
which amounts merely to saying that the 
arbitrators believed among themselves 
that the fourth plaintiff was bidding 
also for Plaintiffs 5 and 6 ; but as to tlio 
grounds for their belief their statements 
are particularly vague. Even if the 
reference permitted, which we doubt, the 
arbitratoi's to make a roving enciiiiry as to 
who was the i-eal purchaser in tlio final 
sale, it certainly does not authorize them 
to make such an enquiry as to wlio was 
the real purchaser at a sale subsequently 
cancelled and therefore not a sale at which 
sale proceeds ” available for distribu¬ 
tion by the arbitrators were realized. It 
is also quite clear that at the time of the 
sale the arbitrators did not treat Plain¬ 
tiffs 5 and 6 as the pui*chasoi*s. The pi'o- 
perty was not knocked down to them nor 
were their signatures taken as the liighest 
bidders nor did the arbitrators give any 
notice to Plaintiff’s 5 and 6 in tlie terms 
of the notice, Ex. G, which tliey sent to 
the fourth plaintiff'. On this point no 
subsequent evidence or statements in the 
nature of admissions by the fifth })laintift' 
in his evidence before the District Munsif 
can be relevant to validate a decision in 
the award which was invalid at the time 
of the award. It is quite clear that at 
the time of the sale the person accepted 
by the arbitators as the purchaser was the 
fourth plaintiff and the fourth plaintiff’ 
alone. We are satisfied, therefore, that, 
in fastening the damages of the deficit at 
the I'esale on Plaintiffs 5 and 6 also, the 
arbitrator's wei'e clearly exceeding the 
terms of their reference. 

It is not necessary to go into the other 
points raised on some of which the Lower 
Court h-as dilated at great length. It is 
obvious that, if the arbitratoi's have 
decided matter's outside the scope of their 
reference, the Judge was not entitled to 
include such matters in his decree. It is 
no part of a Judge’s business to decide 
whether the plaintiff’s objection to the 
arbitrators’ conduct in the resale and the 
allocation of the deficit is justified or not 
by the facts proved in evidence before 
him. The only point that he has to con¬ 
sider is whether the disposal of such 
objections was within the scope of the 
reference or not ; and if it was not, then 
he has nothing himself to do with it at 
all. The Judge has treated the case far 
too much as if it was an appeal against 
the arbitrators’ findings. That is not a 
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proper point of view at all. He seems to 
regard tlie case, at its worst, as raising 
merely qxiestions of misconduct of the 
arbitrators, on which, of course, if there 
is no question of lack of jurisdiction or 
material irregularity in the exercise of it, 
his finding is final and cannot be attacked 
either by way of appeal or revision. see 
Ghulam Khan v. Muhammad Hassan (l), 
Kali Charan Sirdar v. Sarat Chiinder 
Choiudhry (2) and Batcha Sahib v. Abdul 
G^mny (3) ]. But a party is entitled to 
be protected by the law against a decision 
by arbitrators on points not referred to 
therein at all and against a decree of 
Court based on such a decision, all the 
more because he has no right of appeal. 

[ see Merali V isram v. Sheri// 
Deu'ji (4) ]. The real point at issue, here 
is the question of lack of jurisdiction for 
the arbitrators. It is in fact contended 
by the respondents that all that has been 
urged by the petitioners is mere miscon¬ 
duct on the part of the arbitrators and 
not want of jurisdiction. The distinction 
has no doubt to be kept in mind but there 
is no doubt in our minds in this case 
about the answer. Misconduct must be 
misconduct in carrying out the terms of 
the reference and within the scope of it. 
Anything beyond that is action without 
jurisdiction whether or not it may amount 
also to misconduct. If the arbitrators 
award is then beyond their jurisdiction 
and therefore was made without juri^ic" 
tion, then obviously the decree which 
embodied it is also made without 
jurisdiction. The duty of the lower 
Court, when an award sent to it is beyond 
the jurisdiction of the arbitrators, was 
not to pass a decree in accordance there¬ 
with but to remit it back to the arbitra¬ 
tors under the terms of S. 14 of Sch. II 
of the Civil Procedure Code. 

The order of the lower Court cannot, 
therefore, be supported. We must hold 
that it is without jurisdiction and we 
must set it aside. No other grounds of 
attack on the lower Court's jurisdiction 
have been urged before us. In the cir¬ 
cumstances we set aside the lower Court s 

(1) [ 1901 ] 29 Cal. 167=29 I. A. 51=6 C, W.N. 
226=12 M. li. J. 77=4 Bom. L. R. 161= 
8 Sar 154 (P. C.). 

(2) [1903] 80 Cal. 397=7 C. W. N. 545. 

(3) [1913] 38 Mad. 256=25 M. L. J. 507= 
14 M. L. T. 3i4=(1914) M. W. N. 142. 

(4) [1911] 86 Bom. 105=13 Bom. L. R. 1017. 


order and direct it to pass an order in 
accordance with law. 

Plaintiffs 4, 5 and 6 will have their 
costs (one set). Past and future costs of 
the lower Court will abide the event. 

Order set aside. 
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Jackson, J. 

Kota Subramaniam Chetty — Plain- 
tiff—Petitioner. 

V. 

The Chairmany Municipal Cotcncil^. 
Gudiyath am —Defendant—Respondent. 

Civil Misc. Petition No. 3483 of 1925, 
Decided on 5th October 1925, from the 
order of the Dist. J., North Arcot, 
Vellore, D/- 28th September 1925. 

(a) Jurisdiction — Civil Court — Special tri¬ 
bunal acting in good /atth—Civil Court cannot 
Inter/ere. 

So long as the special tribunals, like Municipal 
Boards, act in good faith and fairly listen to both 
sides, there is no civil cause of action against 
their decisions. 

Where the petitioner’s name was not entered 
in the electoral roll for 1925-26 on the ground 
that he had not paid the taxes due by him 
under the Act for the preceding year. 

Held : that the decision of the Revising Board 
was neither illusory nor unsubstantial and the 
civil Court had no jurisdiction to interfere. 

[P 205, C 1. 21 

(5) Taxation—For taxes to he due no notice Is 
necessary though distraint cannot he without 
■notice. 

It has never been held as a rudimentary 
principle that no tax is due before notice, though 
the principle is that there shall be no distrain 
without notice. [P 206 O 1] 

A. Krishnaswami Aiyar and S. Jagadisa 
Aiyar —for Petitioner. 

L. A. Govindaraghava Aiyar — for 

4 

Respondent. 

Judgment. —Petitioner is suing in the 
District Munsif’s Court of Tirupathur 
for a declaration that his name should be 
inserted in the electoral roll of Gudi- 
yatham Municipality, and for an injunc¬ 
tion restraining the Chairman from hold¬ 
ing an election for Councillors until the 
petitioner by means of this suit has 
established his right to stand as a can¬ 
didate. The District Munsif granted 
temporary injunction ; the District Judge 
reversed that order and petitioner seeks 
to revise the order of the District Judge 
and to obtain an interim order of injunc¬ 
tion. 
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Ife has not been suggested that the 
learned District Judge in his carefully 
reasoned order either exercised a jurisdic¬ 
tion not vested in him by law or failed 
to exercise a jurisdiction so vested or 
acted in the exercise of his jurisdiction 
illegally or with material irregularity, 
except in so far as it must be held, follow¬ 
ing V. Sri Seetharamachandra 

Bao (1), that, if an appellate Court erro¬ 
neously decides the question whether 
or not the original Court had jurisdic¬ 
tion. it either exercises a jurisdiction not 
vested in itself or acts illegally. The 
District Judge has held that the District 
Munsif had jurisdiction and the sole 
point for determination is whether that 
finding is correct. If it is correct, there 
is no cause for revision. 

7?he petitioner's name was not entered 
in the electoral roll for 1925-26 on the 
ground that he had not paid the taxes 
due by him under the Act for the preced¬ 
ing year. The revising authority found 
that the petitioner owned a cart for 
which he had paid no tax in 1924-25 and, 
therefore, his name had been rightly ex¬ 
cluded. This decision is final, and can¬ 
not be questioned in a civil Court unless 
it has been passed without any enquiry 
at all or based upon entirely irrelevant 
conclusions, Natcirajd hludalicii' v. 
Municipal Council of Maijavaram (2). 
The ruling in Ganesh Mahadev v. The 
Secretary of State (3), is largely founded 
upon Board of Education v. Bice (4), and 
the quotations from that case on pages 
282 and 283 of the Bombay ruling are of 
cardinal importance as laying down how 
these special tribunals ai-e expected to 
perform their functions. So long as they 
act in good faith and fairly listen to both 
sides, there will be no civil cause of 
action against their decisions. 

The learned Distinct Munsif has cited 
these rulings and should have been fully 
aware of the correct law when he came 
to his findings of fact. He finds prima 
facie ground for holding that the decision 
of the Revising Board was unreal and 
unsubstantial, and sees an analogy bet¬ 
ween that decision and the case in heslie 

(1) [1916] 39 Mad, 195=24 M. K J. 112= 
13 M. L. T. 60 (F. B.). 

(2) [19X1] 36 Mad. 120=21 M. L. J. 878= 
10 M. L. T. 219=(1911) 2 M. W. N. 233. 

(3) [1919] 43 Bom. 221=21 B. L. R. 27. 

(4) [1911] A. C. 179=80 Ii. J., K. B. 796= 
104 L. T. 689=75 J. P 393=9 L.J.R. 652= 
65 S. J. 440=27 T. L. R. 378. 


WiUiavis V. Haines Thomas Giddy (5), 
where a Government servant was re¬ 
munerated l)y the Public Service Board 
at a rate of one penny a year and the 
Privy Council liold such award to bo 
illusory, and tantamount to a refusal to 
exercise the discretion conferred on the 
Board by Parliament. 

Here the District Munsif is clearly 
wrong. Whatever may bo said of a tlio 
decision of the Revising Board, it is* 
neither illusory nor unsubstantial, and’ 
there is no real analogy^ between tiie twol 
cases. The District Munsif then finds 
that there was no judicial functioning by 
the Board because it has given no con¬ 
sidered decision on a point which he con¬ 
siders rudimentary and fundamental, the 
point whether the cart-tax could be said 
to be due before any demand had been 
served on the owner of the cart. 

In this connexion tlio observations of 
of Lord Shaw in Ganesh Mahadev v. The 
Secretary of State (3), are important : 

If it (the Board) is left without 
express guidance it must still act lionestly 
and by honest means. In regard to these 
certain ways and methods of judicial pro¬ 
cedure may very likely be imitated ; and 
lawyer-like methods may ' find especially 
favour from lawyers. But that the 
judiciary should presume to imjjose its 
own methods on administrative or execu¬ 
tive officers is a usurpation. And the 
assumption that the methods of natural 
justice are ex-necessitate those of Courts 
of Justice is wholly unfounded. This is 
expressly applicable to steps of procedure 
or forms of pleading. 

Apparently, the District Munsif liolds 
that the Board has not functioned judi¬ 
cially because it has not framed an issue 
on this question of demand and has not 
found ujjon that issue. 

In the light of the above quotation 
there was no necessity for the Board to 
have done so. If it were clearly laid 
down in the Municipal Act that no tax 
is due unless a demand notice has been 
served, there might be some warrant for 
complaining that the circumstance had 
been overlooked, though even a fair bona 
fide mistake would not attract the juris¬ 
diction of the civil Court. But as the 
learned Judge has pointed oat, the whole 
tenor of the Act is to the contrary, and 
the very clause which the Munsif quotes 

(5) [1911] 15 C. W. N. 669=21 M. L. J. 641= 

10 M. Ii. T. 288 (P. C.) 
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should have appraised him of the fact. 
Clause 29, Sch. II, is to the effect that 
■when any tax is due from any person the 
Chairman shall serve upon such person a 
bill before he proceeds to disti*ain. And 
this embodies the only rudimentary 
I principle in the matter, that there shall 
be no distraint without notice. It has 
never been held as a rudimentary prin¬ 
ciple that no tax is due before notice. 

The District Munsif also misdirects 
himself when he finds that there has been 
no judicial functioning so as to oust the 
jurisdiction of the Court. As pointed out 
in Bhai Shankar v. The ^iniicipal Cor¬ 
poration of Bombay (6), there is no 
ouster of the jurisdiction of the ordinary 
Courts for they never had any. The 
District Munsif’s idea that this Court 
might decide the petitioner’s claim were 
it not for the creation of this special 
tribunal, and that this special tribunal 
could only oust this jurisdiction by strict 
judicial functioning is quite erroneous. 
His remarks at the end of the ninth para¬ 
graph are covered by the observations 
of Lord Shaw quoted above. The Dis¬ 
trict Munsif has not assumed jurisdiction 
on the ground that there is prima facie 
reason to presume malice, and the District 
Judge gives good reasons in his 8th, 9th 
and lOth paragraphs for holding that the 
plaint warrants no such presumption. 

Therefore, I do not find that the 
learned Judge has erred on the question 
of jurisdiction and there is no valid 
ground for revision. 

Civil Miscellaneous Petition No. 3483 
of 1925 is dismissed with costs. The 
Civil Bevision petition is not admitted 
and is dismissed. 

Petitions dismissed. 

(6) [1907] 31 Bom. 604=9 Bom. L. R. 417. 
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Coutts-Trotter, C. J., and Visva- 

natha Sastri, j, 

y. Gopal Naidu —Debtor—Appellant. 

V. 

Mohaiilal Kanyalal and others —Respon¬ 
dents. 

Original Suit Api>eal No. 70 of 1924, 
Decided on 24th August 1925, from the 
judgment and order of Bamesam, J., D/- 

23rd September 1924. 
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Presidency Towns Insolvency Act (3 of 
1909), S. 9 (d) (£n)— Partnership business — One 
partner closing dovni business—Other partners can¬ 
not necessarily be said to commit an act of insol¬ 
vency. 

In order that a man may be declared an insol¬ 
vent, the act of insolvency relied upon must be 
some act which can be definitely brought home to 
him. It is imposible to say that there can be no 
case in which the act of an agent or partner in 
closing down the business and absconding from the 
creditors could be treated as an act of the principal 
or the other partners. There might be cases in 
which a Court would be justified in certain cir¬ 
cumstances in holding that the act of the agent for 
partner in violation of the section might and 
should be treated as the act of the principal or the 
other partners. 23 Cal. 26 (P.C.) Pel. on. 

[P. 208, C. 1] 

V. Varadaraja Mudaliar^iov Appel¬ 
lant. 

O. Thanihachellam Chettiar and K. S, 
Krishnaswami Aiyangar —forBespondents- 

Coutta-Trolter, C. J . —This case raises 
a point of some interest. Two perteons 
traded together in partnership. A man 
called Anantha Mudali, about whom na 
question arises in these proceedings, and 
the appellant, Gopal Naidu, had carried 
on a produce business in Madras and the 
facts seem to be that Anantha Mudali was 
managing the business in Madras, whereas 
Gopal Naidu resided ordinarily at Walla- 
jabad, but the evidence which is given in 
the case—and that is the evidence that 
was relibd upon by the adjudicating credi¬ 
tors themselves—establishes two things. 
The first is that when anybody, after the 
difficulties arose—and in this concern they 
did arise—wanted to see Gopal Naidu 
when he went to Wallajabad, he found 
Gopal Naidu without difficulty and was 
able to put whatever he wanted to pub 
before him. The other fact that emerges 
is that although Gopal Naidu ordinarily 
resided at Wallajabad, he did from time to 
time come to Madras and look into the 
accounts and see how the business was 
progressing. What is before us is an 
appeal by Gopal Naidu against his adjudi¬ 
cation. The circumstances which led to 
it are these : The business got into diffi¬ 
culties when the debts due to the petition¬ 
ing creditors amounted to something over 
Rs. 10,000 and the difficulties came to 
ahead-we will take it as proved, for it is 
not disputed—when Anantha Mudali clo¬ 
sed the business and went away in order 
to get out of the clutches of his creditors* 
thereby committing an act of insolvency, 
so far as he is concerned under S. 9 (d) (iii) 
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of the Presidency Towns Insolvency Act. 
That is a perfectly good foundation for 
the insolvency petition and the adjudica¬ 
tion cchisequent upon it as against Anan- 
tha Mudali. but it has been sought in this 
case to use that act of Anantha Mudali in 
order to lay the foundation not merely of 
the petition against Anantha Mudali him¬ 
self but of the petition against the appel¬ 
lant Gopal Naidu. 

"We had a very interesting argument 
practically giving us the whole of the his¬ 
tory of the law on this matter both in 
England and in India. There is no doubt 
that the English cases, of which I may 
take as an instance. Mills v. Bennett (l), 
is one of the earlier and Ex parte Blain, 
In re Sawers (2) and Cooke v. Charles A. 
Vogeler Company (3) are some of the later, 
clearly lay down the principle that, in 
order that a man may be made a bankrupt 
the act of bankruptcy relied upon in Eng¬ 
lish Law must be some act which can be 
dehnitely brought home to him, and the 
learned Judges point out that the act of 
an agent cannot ordinarily found a petition 
in bankruptcy. The chief pronouncement 
which has been approved of in many sub¬ 
sequent cases is contained in the judgment 
of Brett, L. J. in Exparte Blain (2), He 
says :— 

“It was said that a person may commit 
an act of bankruptcy by his agent, and 
that the partner in England was the agent 
of these foreign partners, and therefore 
they committed an act of bankruptcy by 
their agent in England, that is, by allow¬ 
ing the execution to go witnout satisfying 
the judgment, and that, this having been 
done by their agent in England, they 
ought to be adjudged bankrupts. That 
assumes that a man can commit an act of 
bankruptcy by his agent, whether he has 
authorised the particular act or not, and 
that assumption seems to me to be equally 
wrong. I think that a man cannot com¬ 
mit an act of bankruptcy by a particular 
^t of his agent which he has not authoi- 
ized, and of which act he has had no 
cognizance.” 

That is what Brett, L.J. said in Ex parte 

B2ain(2), and, in my opinion that is good 

law to-day in England and with a certain 

modification is probably good law in Indi« 
^_ 8 ; 

(1) 2 M. and S. £6G=2 Rose 269. 

[2j [1879] 12 Ch. D. 522—41 L. T. 46=28 W. 

R. 334. 

(3) [1905] A. C. 102=70 L. J. K. B. 181=84 L. 

T. 10=8 Manson 130=17 T. L. R. 153. 


Meanwhile, the matter had arisen on 
several occasions in Calcutta as to whether 
a man could be adjudicated a bankrupt, 
because of the act of some person whom 
he left in charge of liis business, namely, 
a munib gumastlia or a (luasi partner with 
the authority of an agent to act for his 
fellow-partners ; and, so far as the High 
Court of Calcutta is concerned, the matter 
came to ahead in the case of In re Dhun- 
put Singh (4) which was decided in the 
year 1893 by a Bench consisting of Sir 
Comer Petheram, Chief Justice, ]\[r. Jus¬ 
tice Prinsep and Mr. Justice Pigot. In 
that case there was a pronouncement of 
Mr. Justice Trevelyan, which lends colour 
to the suggestion that the act of an agent 
in departing with intent to defeat credi¬ 
tors was always, as a matter of course, to 
be treated as a departure by the principal 
on the ordinary principles of agency, and 
that view was definitely rejected by the 
Court very largely on the authority of the 
English cases. The learned Judge who 
deals most clearly with the matter is Mr. 
Justice Pigot. At page 795 of tlio Calcutta 
Reports, he says :— 

I think the general proposition laid 
down by Lord Justice Brett in Ex parte 
Blain^ In re Sawers (2) only afiBrms, and is 
intended to affirm, the rule stated before 
by Lord Tenterden. ‘I think a man can¬ 
not commit an act of bankruptcy by a 
particular act of his agent which he has 
not authorized, and of which act he had 
no cognizance. 

This general rule is, I apprehend, appli¬ 
cable in cases outside those of the class 
with which we are here concerned and it 
seems to me absolutely to govern this case. 
There are, therefore, two reasons why the 
acts of Punna Lai in this case, assuming 
them to amount, so far as he personally 
was concerned to a departure, etc., with 
intent, etc., cannot be acts of insolvency 
committed by his master, Dhunput Singh. 
The first is that the nature of the acts 
themselves, as described in the section, is 
incompatible with the possibility of their 
being committed by anyone but the deb¬ 
tor himself, the departure must be his de¬ 
parture and the intent proved must be his 
intent. The second is that a man cannot 
commit any act of bankruptcy by an act 
of his agent which he has not authorized, 
and of which act he had no cognizance.” 

He then goes on to say that, in accord¬ 
ance with the principles stated ahove^ 

(4) [1893iT0 Oal. 771. 
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^vhich he accepts as correct, he thinks he 
must pronounce that the earlier case in 
the Calcutta High Court of Iti Hurruch 
Clxinid Golicha (5) decided by Broughton, 
J., sitting in insolvency was wrongly deci¬ 
ded This very case of Dhnnput bingli 
came up before the Privy Council and was 
dealt with in KasturChmid Bat Bahadur 
V. Dhanpat Singh Bahadur (6) m a judg¬ 
ment which was delivered by Lord Hob 
house. Their Lordships adopted 'vhat i 
may call a middle course. They thought 
that Mr. Justice Pigot had put the sup¬ 
posed rule much too broadly and they 
thought that it was impossible to say Miat 
there can be no case in whi«ii the act ot 
an agent in closing down the business and 
absconding from the creditors could be 
treated as an act of the principal and they 
proceeded to say that there might be cases, 
of which bv the way the one before them 

they clearly considered not to be one. in 

which a Court would be justified m certain 
circumstances in holding that the act o. 
the agent in violation of the faction of 
the bankruptcy might and should be trea¬ 
ted as the act of the principal and 
in the light of that the expression of 
opinion by Mr. Justice P.got required 
modification and a much more flexible 
rule should be laid down I am rea,dmg 
from page 35 in which, after setting out 
the view taken by Mr. Justice Pigot and 
the High Court, their Lordships go on to 

observe as follows: , 

“So understood, their Lordships cannot 

assent to the principle laid down 

High Court [in Dhtcnput Singh s case U/l. 
The position of a gumastha differs in 
different cases. In some cases he may be 
little more, or no more, than an ordinary 
manager. In others he may represent 
the business so entirely that the beneficial 
owners have no practical control over it 
and are quite unknown to the customers. 
Mr. Justice Pigot states the possible 
position of a gumastha with even more 
force than does Mr. Justice Broughton 
[I think in Suy'ruch Chand -s case lo^J. 
He says : ' It often happens that a large 

business is carried on for years by a 
munib gumastha or by a succession of 
them, in the name of principals, who 
never are seen, or personally known, in 
• connexion with the business at all ; 
:-sometimes in t he nam e of family firms 

(5) C18803 6 Cal. 605=6 O. U. «• fS?* ,, . T 

(6) tl895] 23 Cal. 26=22 I. A. 162—5 M. L. J. 
269=6 Sar. 617 (P. O.). 


the members of which are constantly 
fluctuating from generation to generation; 
and of which firms it is or may be difficult 
to determine who are, at any given time, 
actually members.” 

Then their Lordships go on as fol¬ 
lows :— 

“ Their Lordships think otherwise. They 
cannot hold that the creditors of firms 
exclusively managed by gumasthas have 
no remedy by way of insolvency, whatever 
the gumasthas may do ; though he may 
make fraudulent conveyances, promote 
fraudulent executions, or as in Hurruck's 
case (5) ‘leaving the creditors to find him 
or his master if they could/ And yet 
that consequence must follow if the 
principle laid down by the High Court in 
this case be the true one.” 

And then they go on to say :— 

“it is a question in each case whether 
the gumastha occupies such a position that 
the owner must stand or fall by his acts, 
so that his fraud or his flight shall by 
imputation be the fraud or flight of the 
owner or multitude of owners, for the 
purpose of bringing their case within the 
Statute of Insolvency. Their Lordships 
agree with the Judges who have held 
that the statute admits of application to 
such cases, and that to exclude it 
may lead to injustice and confusion in 
many cases. They are by no means pre- 
pai*ed to say that Hurruch*s case (5) was 
wrongly decided ; though the position of 
the gumastha there is not stated so fully 
as they would think desirable if the case 
were before them for decision. On the 
other hand they have no hesitation in 
agreeing with the High Court that Punna 
did not occupy such a position as to make 
the respondent liable to be declared insol¬ 
vent on the ground of his personal con¬ 
duct. The respondent appears to have 
been an active and responsible owner. 
His residence and head koti at Azimgunge 
were well known. He occasionally came 
to Calcutta and to the koti. When diffi¬ 
culties arose, Punna applied to him to 
meet them ; and when payment was sus¬ 
pended, Punna openly, by himself or by 
his servants, told the creditors that his 
principal was coming, and that they must 
wait for his action. Under such cir¬ 
cumstances, even if Punna himself had 
committed the acts alleged by the appel¬ 
lant, it would, in their Lordships’ opinion, 
be wrong to hold that his acts were those 
of the respondent.” 
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In that case a hint had boon thrown 
out by Mr. Justice Pigot in tiio High 
Court and then hy way of enoouragoinenfc 
of the suggestion by Lord Hobhouso in the 
Judicial Committee that the case was one 
which might aptly be met by further 
legislation, and 1 suppose that it was that 
suggestion which brought about linally the 
Presidency Towns Insolvency Act of 1909 
long after. We liave the desired legis¬ 
lative machinery in the explanation to 
S. 9. That explanation runs as follows :— 

“ For the purpose of tiiis section, the 
act of an agent may l)e act of the 
principal, even tliougli tlie agent may have 
no specific authority to commit tlie act.” 

I take that section to he an attempt iiy 
the draftsman to carry out broadly and in 
spirit the effect of the observations of 
their Lordships of the Judicial Committee 
in D’liunpiit Stnr/V,? case (4) and I am 
content to deal with it on that footing. 

Unfortunately in this country misinter¬ 
pretation, as we feel constrained to regard 
it, has been put upon that section, and, 
for this purpose, I wish to refer to two 
cases. One is the case reported in hi the 
matter of Brijmohiin Dobay (7), a 
decision of Mr. Justice Sale sitting alone 
in insolvency. What Mr. Justice Sale 
says on this point is very brief and I will 
read his exact words. He deals first with 
a diff erent iioint with which we are not 
concerned and then he goes on to say 
this; — 

“ If I had taken another view of tliis 
point the question would still remain as 
to whether the departure of the gumastha 
under the circumstances and under the 
instructions of the debtor did not consti¬ 
tute an act of insolvency.” 

Why indeed should it not '? For as is 
clearly expressed in the learned Judge’s 
words, the departure of the gumastlia was 
under the express instructions of the 
master. We are here concerned with a 
case whei'e the departure of the agent is 
ex liyix)thesi an act done by himself with¬ 
out express authority of the principal. 
Then he goes on to say : — 

The difficulties which arose in 
Dhuwput Sincfh's case (4) are absent from 
• this. (We do not know what those diffi¬ 
culties are but one of them was clearly 
the absence of express instructions of the 
principal),and I am inclined to think that 
the departure of the gumastha did, under 

(7) Ll«97l 2 O. W. N. 306. 
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tlio circumstances, amount to an ac-t of 
insolvoney on I ho part of the debtor.” 

This is roall\' a decision on the facts of 
that caso, an I \vi- onfiroly agree with the 
learned diidgo thal. t!u^ facts (if that parti¬ 
cular case were siu-li that certainly under 
tlio section of the 1 ha'sidcncy 'Powns 
Insolvo!icy Act, and also piandously to it 
under tlio guidatico of tlie jnd-nicnt of the 
Frivy Council in Ka^f/tr Bai 

Bahtidur v. Dhttupid .S'nn/'i Il,fh,idiir (tl) 
his was a perfectly coria'ct detonnination 
of the matter heh're him. 

The judgment of Sale, -I., e line hoforo a 
Division Bench of this Court consisting of 
Spencer and Fhillips, JJ. There is" no 
douht, looking at the report, the one I 
have before mo is KaUdnji Bhdi v. 

Banh of Madras (8), that those learned 
Judges regarded tliis decision of 
^Ir. Justice Sale as laying down th.e 
sweeping jirinciple that m all cii-cum- 
stances tlicactof an agent in closing down 
the principal’s place of husinoss must he 
treated to he the act of the principal and 
they treated that as being tlie existing 
law. They refer to English cases and 
they go on in tliese words ;— 

In India it has been expressly enacted 
as an explanation to S. 4 of the Provincial 
Insoh-'ency Act (that is the same in words 
as S. 9 of tlie Presidency Towns Insol¬ 
vency Act) that for the purpose of that 
section, which deals with acts of insol¬ 
vency committed hy a debtor, the act of 
an agent miglit he the act of the ludncipal. 
It was accordingly held in In the matter 
of Brijmohnn Dobay {!) that the depar¬ 
ture of an agent from the place of Ijiisiness 
did constitute an act of insolvency on biie 
part of the principal.” 

It did on the particular facts of that 
case, bub unffn-tunately the learned Judges 
of the Madras High Court have taken to 
be a hard and fast rule of law what in 
truth and in fact was a decision on the 
particular facts of tliat particular case 
and the same fallacy undoul)tedIy vitiates 
the reasoning of Mr. Justice Ramesam 
when he tried this case. He took the 
decision of the C. IT. N. case and he took 
the decision of the Madras High Court as 
laying down a hard and fast rule which 
he was bound to respect ; and without 
reference to the particular circumstances 
of the case, he thought he was in law 
bound to treat the act of the agent as 
(8) [1915] 34 Mad. 693=29 M. L. J. 788= 

8 li. W. 13=(X916) M. W. N. 12, 
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inevitably the act of the principal, which 
is clearly incorrect. 


In the light of these principles 
Mr. Thanikachalam Chetty very wisely 
does not seek to uphold the decision of the 
learned Judge on this point. When we 
look at the affidavits it is clear that the 
facts of the case, which are put by the 
creditors themselves before the Court, 
constitute just the kind of facts which 
would enable the Court in its discretion 
to say in a particular case ; This is not 
the sort of case where we will do what 
the Act allows us to do, namely, treat the 
unauthorized act of the agent m closing 
down the business as in law being t act 
of tbe principal.” Mr. Thanikachalam 
Chetty does not, therefor^ press us to 
remit the case back. On a further 
consideration in the light of 
ples, he is content that the 
of Gopal Naidu should be Quashed on the 
ground that circumstances exist here 

which do not permit of the 

that the act of Anantha Mudali, m closing 

down the business, could be 

material before the Court being neces 
sarily in law the act also of Gopal Naidu 
That is the sole ground on which 

decide this case. 


It was argued before the learned Judge 
on behalf of Gopal Naidu that he was in 
no circumstances accountable for the debts 
of tbe business which were relied upon by 
the petitioning creditors because it was 
said that he had, before these debts were 
incurred, executed a dissolution of partner¬ 
ship and ceased to be a partner. That 
question has not been gone into before us, 
The learned Judge found against Gopal 
Naidu on that and Mr. Krishnaswami 
Aiyangar has not, in view of the other 
point on which he felt he was likely to 
succeed, touched that question. If, there¬ 
fore, the matter ever comes before 
the' Court in any other form. the 
whole subject is open and it is competent 
to Mr. Krishnaswami Aiyangar to contend 
that the learned Judge was wrong in form¬ 
ing the conclusion that the supposed deed 
of partnership was a sham. It is open to 
Mr. Thanikachalam Chetty, on a proper 
view of the documents and the circum¬ 
stances which were not put forward be¬ 
fore. to say that the learned Judge is 
right and it was a sham. In the view we 
have taken it is not necessary for us to 
deal with that point at all and we are 


content to decide on the ground that has 
been argued before us. 

The result will be that the appeal is 
allowed. Costs of the appeal of both sides 
on the O. S. scale will come out of the 
estate. 

Appeal allowed. 
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Srinivasa Aiyangar, J. 

{Vaiihi) Matharan and others —Peti¬ 
tioners. • 

V. 

Naraijanasioami Aiijay —Respondent. 

Criminal Revision Case No. 219 of 
1924 and Criminal Revision Petition 
No. 188 of 1924, Decided on 11th Decem¬ 
ber 1924, from the order of the S. J., 
West Tanjore Division, Tanjore, D/- 20th 
December 1923. 

Pos5<JSSio*i —Leasing ont a comnwn tank bij 
temple trustees S$ not evidence of ownership — 
Fishing by a villager In such tank is 'not theft. 

The mere fact that the fishery in a common vil¬ 
lage poramboke village tank was leased out by 
the temple trustees would not go to establish the 
ownership of the temple in the tank, and where 
one of the villagers in the exercise of his right to 
the common tank fishes in the tank, it is a bona 
fide assertion of a civil right, and not a theft. 

[P 210 C 2] 

V. L. Ethiraj and K. P. Raman Menon 
for Petitioners. 

Nugent Grant and A'. V. Srinivasa 
Aiyar —for Respondent. 

J. C. Adam —for the Crown, 

Order, —The order of the Sessions 
Judge directing a re trial of the accused 
in this case for the offence with regard 
to which they were discharged by the 
Magistrate is wrong. There was really 
no evidence on the record with regard 
to the ownership of the tank. It appears 
fi'oni the evidence of the karnam that it 
was poramboke and it was a poramboke 

tank. So long as the villagers agree, it 
is well known that the temple authorities 
or the headman of the village lease out 
the yield from such common resources 
and utilise the same for common pur¬ 
poses. The mere fact therefore that the 
fishery in this tank was leased out in 
previous years by the temple trustees 
would not, in view of the nature of the 
common practice, go to establish the 
ownership in the tank. Unless the 
ownership in the tank is established, 
there is no question of possession of the 
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fish and there is a fortiori no question of 
any theft of any fish. After all, I am not 
at all satisfied that the accused in this 
case did, what they did, dishonestly, and 
that they did not catch the fish asserting 
a bona fide right thereto. I think the 
criticism of the Sessions Judge that the 
• word “ bona fide” did not appear in the 
judgment of the Magistrate is somewhat 
meticulous. There is no doubt whatever 
as to what the Magistrate really meant 
to do. The order of the Sessions Judge 
is therefore set aside. 

Order set aside. 
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Spencer and Madhavan Nair, JJ. 

S. H. Siihramania Aiijar —Appellant. 

V. 

L, A. Krishna Aiya) —Respondent. 

^ Appeal No. 86 of 19*2-5 and Civil Revi- 

sion Petition No. 14 7 of 1925, Decided on 
8th September 1925, from the order of the 
Sub.-J., Coimbatore, D/- 29th November 
1924, in E. A, No. 722 of 1924. 

Civil jP. C., O. '21, i?. 90— Attachment ceasing 
owing to decree-holder's default—Saie held wiOiout 
fresh attachfnent—Application to set aside lies to 
executing Court wider R. 90. 

Decree-holder’s first application for execution 
was dismissed for default. Ho applied for sale of 
the property without applying for -fresh attach¬ 
ment. Judgment debtor applied for stopping the 
sale which was dismissed. He appealed. In the 
meantime the property was sold. 

Held : that judgment-debtor’s remedy lay under 
R. 90 to apply to the executing Court for setting 
aside the sale. [P. 211, C. 2] 

Per Madhavan Hair, J .— Absence of attachment 
does not afiect the jurisdiction of the executing 
Court to sell the property and the Sii\e on that 
account is not null and void. [P. 214, C. 2] 

T. H. V enkatarama Sastri and 

J/. Krisha Bharati —for Appellant. 

T. It. Ramachandra Iyer and P. R. 
Ramakrishna I yet —for Respondent. 

Spencer, J. —The respondent having 
attached the appellant’s immovable pro" 
perties before judgment obtained a decree 
for Rs. 2,224-12-0 against him and his 
mother on 28th January 1919. After¬ 
wards he applied through E. P. No. 35 of 
1924 for sale of the properties which were 
^ attached before judgment. Tn the interval 
two petitions for executing the same 
decree had been rejected owing to the 
execution petitioner’s fault. The appel¬ 


lant filed C. M. P. No. 722 of 1921 on 
November 18, 1924, asking : (l) that the 
auction sale fixed for November 21, 1924 
should bo stopped ; (2) that the whole 
proceedings in the pending E. P. R. 35 
should be vacated ; and (3) that E. P. R. 
35 should he dismissed. Tlie Subordinate 
Judge of Coimbatore refused tlieso reliefs 
and dismissed the C. M. P. From that 
order the appellant has filed an ap])eal 
and a revision petition in the Higli Court 
on March 2, 1925. The sale took place 
on February 9, 1925 and awaits the 

lower Court’s order of confirmation under 
O. 21, R. 92, Civil P. C. The appellant's 
vakil contends that the attachment of 
the^ property ceased by virtue of O. 21, 
R. 57 upon the dismissal for default of the 
prior execution petitions, the attachment 
before judgment being good only until the 
first execution petition after the passing 
of the decree was dismissed [vide Meij~ 
yappa Chettiar v. Chidaviharam Chettiar 
(l,)] and that the sale of the property 
witliout a previous subsisting attaclunent 
was illegal. 

In my opinion there is a short answer 
to this appeal and the accompanying 
revision petition. The sale having already 
taken place the judgment-debtor’s remedy 
lies in applying under R. 90 of O. 21 to 
liave it set aside, and from the order to be' 
passed by the executing Court he will 
have a right of appeal to this Court under 
O. 43 (1) (J), Civil P. C. 

It is too late to stop the sale after it 
has taken place, and at the same time 
it would be premature on the part 
of this Court to set aside the sale, 
the power to do so being vested in the 
first instance in the executing Court. 
The ai)pellant did not obtain an order 
from the High Court to stay the sale 
before it was concluded. We should not 
make a declaration or jnonouncement of 
opinion as to tho validity of a sale while 
proceedings for confirming or setting it 
aside are jjending in the Court below and 
there is no room for our interfering other¬ 
wise with the course of the E. P. which 
will be finally disposed of only when final 
orders are jDassed under R. 92 and when 
it is known to what extent the decree 
has been satisfied. The fact that there is 
no right of appeal provided in the Code 
of Civil Procedure against orders under 
O. 21, Rr. 64 and 66 for sale of property 

(1) A. I. R. 1924 aiad. 494 (F. B.). 
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indicates that such orders are of an inter¬ 
locutory nature. The appealability of an 
order for the sale was raised in Namuna 
Bibi V. Bosha Miah (2), but not argued 
with assurance (vide page 486). The 
learned Judges considered that an appeal 
lay under S. 17, Civil P.G„ as it was a ques¬ 
tion between the parties in execution. 
This Court has applied S. 47 to appli¬ 
cations to set aside a sale that has been 
illegally lield, apart from irregularities in 
publishing or conducting it (vide Anantba- 
rama lifer v. Ruttiviahc Kovihimnia (3) 
and MiUhiah Chettinr v. B>tva Sahib (4). 
But the petition of November ISth, out of 
which this appeal and revision petition 
have arisen was not a j^etition to set aside 
a sale, as no sale ha<l been held when it 
was presented. The order of the Sub¬ 
ordinate Judge dismissing it was passed 
before any sale was held, and thus it 
cannot be treated as an order upon an 
application under S. 47 to set aside an 
illegal sale. The grounds upon which the 
judgment-debtor tried to stop the sale 
were that the pi’evious execution peti¬ 
tions were dismissed and that their 
dismissal put an end to the attachment. 
He did not then raise the contention 
which he has raised here, viz... that the 
attachment before judgment only enures 
for the fii*st execution application after 
decree. 

If the judgment-debtor had put forward 
this objection before the sale took place, 
the decree-holder might have overcome 
the difficulty by applying for a fresh 
attachment of the lands. After the sale 
had been held, it does not appear that he 
made an attempt to have the sale set 
aside by the Sub-Judge under S. 47 as 
illegal for want of a fresh attachment 
upon this ground, which has not been 
considered in the Judge’s order of Novem¬ 
ber 29, 1921, and the present appeal 
cannot be treated as an appeal against an 
order which the Sub-Judge might have 
made if such a contention had been put 
forward at the proper time. For these 
reasons, 1 consider that the only order we 
can make is to dismiss this appeal with 
costs. The revision petition being only 
an alternative remedy to the appeal is 
dismissed without costs. 

(3) [1911] 38 CdI. 462=15 C. W. N. 428=13 C. 

(3) [19161^31 M-Ii. J, 133=<1916) 2^1. W. N, 

286. - - 

(4) tl914j 27 M. I*. J. 605=1 L. W. 969, 
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C. M. A. No. 86 of 1925. 

Madhavan Nair, J. —This appeal 

arises from an application made by the 
appellant judgment-debtor objecting to 
the sale of certain properties in execution 
of the decree in O. S. No. 117 of 1918, 
Sub-Court, Coimbatore, on the ground 
that tlie ]-)roperties in question had not ^ 
been attached prior to the order of sale. 
The decree-liolder, tlie respondent before 
us, had obtained a decree for money 
against tlie appellant and had attached 
tlie said properties before judgment. After 
tiie decree he tiled two successive appli¬ 
cations for execution which were returned 
by the Court for making some corrections 
and for the production of some papers. 
As the directions of the Court were not 
complied with these petitions were even¬ 
tually dismissed. The decree-holder 
afterwards filed B. P. No. 35 of 192*2 for 
the execution of his decree by sale of the 
properties and the sale was fixed for the 
24th November 1924. When the appellant 
became aware of the said execution 
petition he applied to the Sub-Court m 
B. A. No. 722 of 1924 praying “ to stop 
the sale fixed for 24-11-1924 and to vacate 
the whole proceedings in E. P. R. No. 35 
of 1924 and to dismiss the petition and to 
pass such other and further orders as 
may be just and necessary.” The Sub¬ 
ordinate Judge held that since the two 
petitions which were dismissed for non- 
compliance with the Court’s order could 
not be considered as execution petitions in 
accordaTice with law their rejection could 
not operate to vacate the existing attach¬ 
ment under O. 21, R. 57, Civil P. 0., and 
that therefore no re-attachment was 
necessary to bring the properties to sale. 
In this view he held that there was no 
need to stop the sale or to dismiss the 
execution petition (E. P. R. No. 35 of 
1924) and that the respondent had rightly 
brought the attached properties to sale. 
The properties have since been sold anil 
purchased by the deci’ee-holder. It is 
argued by the appellant that the petitions 
which were dismissed were execution peti¬ 
tions in accordance with law : that since 
they were dismissed for the default of the 
decree-holder the attachment of the pro¬ 
perties has ceased under O. 21, R. 57, 
Civil P. 0., and that as no further attach¬ 
ment was made the order of the Subordi¬ 
nate Judge to proceed with the sale of the 
properties should be set aside. Besides 
supporting the order of the learned Judge 
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on the reasons contained in it t)\e respon¬ 
dent ill this Court lias put forward an 
additional ground in further sui>port of 
the order namely, tluvt even if the attach¬ 
ment has ceased under O. '21, R. 57, Civil 
P. Cm the failure to re-attach the proper¬ 
ties prior to the sale is only an irregu¬ 
larity and not an illegality vitiating the 
sale ; and that unless the Court is satisfied 
that the petitioner sustained substantial 
injury by reason of such irregularity the 
Court should not set aside the order. Ho 
has also argued that no appeal lies against 
the order passed by the Subordinate Judge 
under S. 47 of the Code of Civil Procedure. 

The questions for our consideration 
arising upon the above contentions of the 
resjiective parties are : (l) Are the 

petitions dismissed for default by the 
Subordinate Judge for non-compliance 
with his directions in accordance 
with law ? (2) Does O. 21, R. 57, 

Civil P. C, api>ly to the facts of this 
case ? (3) If questions 1 and 2 are decided 
in favour of the appellant, is the sale of the 
properties without an attachment void ah 
initio or is absence of attachment prior to 
sale only an irregularity ? (4) Does an 

•appeal lie against the order ? 

As regards Question 1 : I have no doubt 
the opinion of the Subordinate Judge is 
clearly wrong. The i-espondent’s learned 
vakil himself has only very faintly at¬ 
tempted to support it. I have carefully 
examined the second petition dismissed 
for default by the Subordinate Judge. 1 
am satisfied that it has complied with all 
the requirements demanded by the Code 
and that it is an application in accordance 
with law under O. 21, R. 17, Civil P. C. 
The i)aper that was called for, but not 
produced for want of time, viz., copy of 
the attachment list prepared by the amin, 
was not, as was seen subsequently, abso¬ 
lutely necessary for proceeding with the 
execution of the decree in this case, and it 
was found, when requisition for the same 
paper was made in E. P. No. 35 of 1924 
also, and on which sale of the properties 
was afterwards ordered that the document 
called for liad been destroyed. In fact 
the order for sale of the i>roperties now 
objected to was passed in E. P. No. 35 in 
the absence of this document. In these 
circumstances I am satisfied that the ap¬ 
plications for execution were really in 
accordance with law and the Court could 
have passed orders on them to effectively 
.carry out execution. 


In the view iJiat tlio iijq)licatioiis dis¬ 
missed for detiLult arc applications in ac¬ 
cordance witli law, tlio lu^xt (piostion for 
us to consider is wliether O. 21, R. 57, 
Civil P. C., applies to the facts of this 
case. According tnthat rule, wlicn any 
proi)erLy has been attaclu'd in execution 
of a decree and ti\(‘ ajijdicition lihul for 
execution has l)oen disiniss('d h\ la'ii'On of 
the decree-holder’s default, sucli disnii-,sal 
will have the effect ofvaciting the at¬ 
tachment. In this case, as already men¬ 
tioned, the properties had been attached 
before judgment. O. 38, R. 11, Civil P. O., 
states that wlten a decree is sid)sO(iuontly 
passed it shall not he necessary upon an 
application for execution of such decree to 
apply for re-attachinont of the j)roperty. 
It has been iieid in Mei/ifappa Ciiottiar v. 
Chidamharam Chettiar (\) that O. 31, R. 
57, Civil P. C., ap])lies to cases wliere 
property had been attached before jiulg- 
ment, and that if an execution application 
tiled after the passing of the decree has 
been dismissed on account of tlie decree- 
liolder’s default tlien the attachment 
ceases. Applications for executions in 
this case having been dismissed ))y reason 
of the decree-holder’s default, it follows 
from the authority of this ruling that the 
attachment existing on the ][iroi)erties 
ceased and these when ordered to be sold 
were not under attachment. This con¬ 
clusion renders it necessary to decide the 
third question raised by the parties 
namely, whetlier a sale of i>roi)orties 
in execution without an attachment is 
void ah initio. 

In Sharoda Moyee Barnnee v. Moyee 
Burvionee (5) it was lield by Jackson, J., 
that an attachment was not an essential 
preliminary in an execution sale. Tlie 
reason for this view is tlnis stated by the 
learned Judge : “ Attaclnnent is a measure 
resorted to by the decree-holder for liis 
own protection and the protection of 
purchasers of the property to be sold : and 
it consists in the case of immovable pro¬ 
perty merely in a prohibition by the Court 
by which the judgment-debtor is restrained 
from alienating the property previous to 
the sale. This, therefore, being merely a 
measure for the protection of the decree- 
holder and the purchasers of the property, 
the absence of it is not, it appears to me, 
an objection which the judgment-debtor is 
comijetent to raise.” In Baboo huclimuput 

5) 8 W. R. 9. 
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V. Bahon Lakhraj Roy (6) the same 
Court lield that a sale without attach¬ 
ment was irregular ; but, as pointed out in 
Kishory yiohan Roy v.Mahrmid Mujaffar 
Hussain (7): “ as that was a case of sale of 
moveable property and the suit was one 
for damages the Court vras not called upon 
to decide whether the sale would be 
regarded as a nullity.” Though the 
decision in 8 W. R, 9 was under the Civil 
Procedure Code of 1859 which did not 
contain a provision corresponding to O. 21, 
R. 64 o* the present Civil Procedure Code, 
yet the reasoning of the learned Judge has 
been accepted and applied in deciding 
cases both under the Act of 1882 and 
under the present Code by our High 
Court. In ^Iu7iiappa Naik v. Subramania 
Aiyar (8) on the ground that “ the object 
of attachment is to take the property out of 
the disposition of the judgment’debtors” 
the learned Judges Muthusawmy Iyer 
and Best, JJ., held that the omission to 
attach under S. 274 of Act XIV of 1882 
was only an irregularity. In Ramasawmy 
Naick V. Ramasawmy Chetti (9) it was 
held for the same reason that the sale in 
execution of a decree is not invalid al¬ 
though there has been no attachment 
before sale as required by the Code. These 
decisions and the decisions in 18 Cal. 188 
and Sheodhyan v. Bholanaih (10) were 
followed by Sankaran Nair and Sadasiva- 
lyer, JJ., in Velayutha Mooppan v. Suhra- 
mania Chetty (11), where they held that a 
sale of immovable property in execution 
of a decree, without the preliminary 
attachment is not null and void. This 
was a decision under the new Code. The 
latest reported decision of this Court is to 
be found in Sivakolundu Pillai v. Gana~ 
pathi Iyer (12), where the learned Judges 
held that “ attachment is only a step to 
be taken by the executing Court in bring¬ 
ing to sale the properties of a judgment- 
debtor. If such a step is omitted the 
sale can be set aside only if it has resulted 
in substantial loss, and the absence of 
attachment does not affect the jurisdic¬ 
tion of the executing Court to sell the 
immovable property. O ur High Court 

(6) 8 W.R. 416. 

(7) [1891] 18 Oal. 188. 

(8) [1895] 18 Mad. 487=5 M.L.J. 60. 

(9) [1907] 80 Mad. 955=2 M.Ii,T. 167=17 M. 

Ii.J. 201. 

(10) [1899] 21 All. 311=(1899) A.W.N. 84. 

Ul) [1918] 24 M.I 1 .J. 70=13 M.L.T. 207=(1913) 
M.W.N. 186. 

(12) [1917] M.W.N. 89. 


has thus held in a series of decisions both 
under the old Code and the present one 
that the absence of attachment does not 
affect the jurisdiction of the executing 
Court to sell the property and that the 
sale on that account is not nvll and void. 
In 21 All. 311 the learned Judges of the 
Allahabad High Court after an elaborate 
consideration of the object of attach¬ 
ment, have also arrived at the, same con¬ 
clusion. 

As against these decisions which, if 
accepted, would entail the dismissal of 
this appeal, the learned'Advocate-General 
relies upon a recent decision of the Cal¬ 
cutta High Court in Panchanan Das v. 
Kunja Behari (13) to the effect that a 
Court has no jurisdiction to sell a pro¬ 
perty in execution which had not been 
duly attached. The learned Judges base 
their conclusion upon a decision in Sorab^ 
ji Coovarji v. A. Raghunath (14), some ob¬ 
servations of the Privy Council in Thakur 
Bramha v. Jiban Ram Marwari (15) and 
upon the terms of O 21, R. 64, Civil P. 
C. It is to be noticed that the leai*ned 
Judges do not in their judgment refer to 
the earlier decisions of their Court in 18 
All. 188 and Hard Charan Singh v. 
Chandra Kumar Dey (l6) which held 
that a sale is not to be considered as a 
nullity merely by reason of the absence of 
any attachment. 

The observations of Scott, O. J., in 
36 Bom. 156 that property can 
only be brought to sale after it has been 
duly attached and if the attachment came 
to an end upon the payment into Court 
on the 22nd September 1909 property 
was not duly attached at the time of the 
sale in January 1910 no doubt support 
the contentions of the appellant. We do 
not find in the course of the judgment 
any discussion of the case-law bearing 
on the question nor an answer to the 
reasoning on which the view of the 
Madras and Allahabad High Courts is 
based namely, that an attachment is a 
measure resorted to for the protection 
of the decree holder and the purchaser 
against intermediate alienations and is 
only a step to be taken by the executing 
__ ^ 

(13) [1917] 42 I. C. 259. 

(14) [1912] 86 Bom. 156=18 Bom. UB. 119S. 

(15) [1914] 41 Cal. 590s41 I.A. 38=10 O.W.W. 
313=15 M.Ij.T. 187=12 A.HJ. 156=19 0. 
L.J. 161=26 M.HJ. 89=(1914) M.W.N. lid 
= 16 Bom. L.R. 166 (P.O.). 

(16) [1907] 34 Oal. 787=11 C. W .N. 746. 
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Coui‘b in bringing to sale tUo properties 
of a judgiuent-dobtor. 

It is conceded in the judgment that 
the decision of the Privy Council is not 
exactly in i)oint but the following re¬ 
marks of Lord Moulton are referred to 
as indicating the view of their Lordsliips 
that the property can only be sold when 
it has been duly attached : ‘ Their Lord¬ 
ships are of opinion that this is a very 
plain case. That which is sold in a judi¬ 
cial sale of this kind can be nothing but 
the property attached and that property 
is conclusively described in and by the 
schedule to wliich the attachment refers.” 
The facts of the case and their Lordships’ 
decision will clearly show that tliese 
observations only mean that a certiticate 
of sale cannot be granted in wliich the 
proi^rty described is different fx*om the 
pi'operty attached and specified in tlie 
proclamation of sale. In that case the 
judgment-debtor owned 16 annas share 
of a mahal of which 10 annas share was 
mortgaged, while the remaining 6 aunas 
were free from any mortgage. The pro¬ 
clamation of sale described the property 
to be sold as 6 annas share included in 
the mortgage. This was the property 
that was attached and sold in auction. 
An application was made on behalf of the 
auction-purchasers to obtain a sale certi¬ 
ficate for the 6 annas share pui*chased by 
them at the auction. In making this 
application they alleged that a mistake 
has been made in the schedule of the 
property to be sold in that the word ‘not’ 
had been omitted from the description of 
the 6 annas in question and that the 
property should have been described as 
being 6 annas not mortgaged. Tliey 
claimed that their certificate should be 
made out as being a certificate of the 
purchase by them of the 6 unencumbered 
annas instead of as described in the sched¬ 
ule 6 annas subject to the existing 
mox'tgage.” The Subordinate Judge 
granted them a certificate in the form in 
which they desired. This order upheld 
by the High Court was set aside by the 
Privy Council. After the extract from 
the judgment already referred to, their 
Lordships state : “ In the present case the 
property was 6 annas subject to an exist¬ 
ing mortgage. The effect of the certi¬ 
ficate of sale granted by the order of 
the Subordinate Judge is to make the sale 
that of a property not attached namely, 
the 6 unencumbered annas, a property 
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whicli could not l)e sold in such ju-oceod- 
ings inas!Xiucli as it was not the pro¬ 
perty attiiclio<l. Ijat(M‘ on tlieir Lord- 
ships .say : In tins case we liave to deal 

with identity and not description.” 
Their Lordships conclude tims : ” It 

was beyond the powers of the Court to 
make such an order inasnnich as there 
was no power to sell in (iies(* judicial 
proceedings the property tlius certified to 
have been purchased.” It will thus ap- 
l>ear tliat the extract quoted from their 
Lordships’ judgment in 42 I. C. 2o9 was 
only meant to indicate that the Court 
has no power to include in the sale certi¬ 
ficate i>roi)erties not attached and sold. 
Their Lordslups were not called ui)on to 
consider directly the question whether 
the j)rior attachment will deprive a Court 
of its jurisdiction to sell tlie j)roperties 
in execution of a decree. Tl\us under- 
stooil, it api)ears to me that the dictum 

of tlie Privv Council cannot he relied 

% 

upon in support of the appellanl’s ari^u- 
ments. 

The terms of O. 91, R. 64, Civil I'. 
C., no doubt show tliat attachment 
would ordinarily precede a sale of the 
properties in execution. Bub, for the 
reasons mentioned, the decisions above 
referred to have held tliat absence of 
such attachment would not vitiate a 
sale. 

In MacnafjhtPii v. Mahahir Prasad 
Singh (17) the question whetlier the notice 
of attachment not having been properly 
IJublished would affect the s^Ue or be an 
irregularity in conducting the sale was 
raised before the Privy Council but was 
not gone into inasmuch as that point was 
given up by the applicant at the trial 
before the Judge. In the absence of a 
definite pronouncement by their Lord- 
ships of the Privy Council I am not in¬ 
clined to follow the decisions in 42 I. C, 
259 and 36 Bom. 156 in jireference to 
the long course of decisions of this Court. 
Following these decisions the sale in 
this case can lie set aside only if the 
Court is satisfied that tlie appellant 
has sustaixied substantial injury by rea¬ 
son of the irregularity complained of 
namely, the absence of attachment. It 
has not been argued before us that he 
has sustained any such substantial injury 
and he has also not asked us to adjour^j 

(17) [18S3] 9 G:il. 056-^10 I. A. 25:^11 C. LJl , 
494=4 Sar. 417 (P. C.). 
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the hcai iiiii of llus case til! tlie disposal 
of the application liled by him in the 
lower Co.irt. It tlievefore follows that 
his a] peal will have to he dis/nissed. 

As 1 Ivave decided to dismiss the appeal 
on t(ie merits, 1 do not express any 
opinion as regards the ap])ealability of 
tlie order passed’ by the Subordinate 
•ludge. 

In the result this Miscellaneous Ap¬ 
peal is dismissed with costs. The con¬ 
nected Civil Revision Petition is also dis¬ 
missed but without costs. Ko orders arc 
necessary on tlie stay petition. 

Appeal disinissedl. 
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Jacksox, J. 

li. iU. N. Muthuraynati Chettiar and 
anoth ei —Petitioners. 

V. 

Uppaluru Sec.tharamaijya and others — 
Hespondents. 

Civil Revision Petition No. 207 of 1925, 
Decided on 20th August 1925, from the 
order of the Sub-J., Bezwada, D/- 
17th March 1925, in C. M. P. No. 492 of 
1925. 

Ciril P. C. O. 21. li. 56—Clahn pc/itum adc- 
inf/ to i:cU propertied subject to mortgatje and to 
stop sale pending the petition—Pefusal to sto/} 
sale does not relieve Court from proceeding under 
irrovlso to S«6-R.(l). 

A mortgagee preferred a claim petition under 
O. 2L, R. 58, in order to declare the mortgage 
right over the properties and to have thorn sold 
subject to the mortgage amount and to stop the 
sale pending disposal of the petition and the lower 
Court ordered that ‘‘the mortgage is registered and 
in the ordinary course should have found a 
place in the encumbrance certificate. Decrca-holder, 
however, oppos3s this petition as it is filed too late. 
Sale to take place with notice of this mortgage 
and that decree-holder disputes it. ” 

Held : that the*order was simply a refusal to stop 
the sale and it did not relieve the Court of the 
necessity of either investigating the claim or 
of refusing an investigation under the proviso : 41 
Mad. 985 (F. B.), Dist. [P. 216. C. 1,2] 

N. Sivaramakrishna Aiyar and M. Ven~ 
katasubhiah —for Petitioners. 

G, Laksh manna —for Hesi^ondents. 

Judgment. —The petitioners seek to 
revise an order passed by the Subordinate 
Judge of Bezwada on a claim petition 
preferred by them under O. 21, R. 58, 
Civil Procedure Code. This petition con¬ 
tains two specific prayers. 
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(a) To declare the mortgage right of 
tlie jietitioners over the profierties set 
out in the schedule annexed hereto and 
to have them sold subject to the mortgage 
amount; and (b) to stop tlie sale pending 
disposal of this fietition. ” 

The learned Subordinate Judge passed 
the following order :— 

“Counterfiled. The mortgage is regis¬ 
tered, and in the ordinary course should 
have found a ])lace in the encumbrance 
certificate. Decree-holder, however, 
opposes this petition as it is filed too late. 
Sale to take place with notice of this 

mortgage and that decree-holder disputes 
♦ ... >> 

It. I 

The jietitioners complain that the 
Court below failed to exercise its jurisdic¬ 
tion and state that it should either have 
investigated their claim or it should have 
refused to make such investigation after 
finding that their claim was designedly or 
unnecessarily delayed. Of course the pres¬ 
ent order is no investigation of the claim 
and there is no finding that the claim 
was filed with designed or unnecessary 
delay. The claim is so far admitted that 
the sale is ordered to take place with 
notice of this mortgage which to some 
extent might be taken as allowing jirayer 
(a) and the sale is not stof^ped which is a 
denial of jirayer (b). 1 should take the 
order as being simply a refusal to stop 
the sale and it does not relieve the Court 
of the necessity of either investigating 
the claim or of refusing’ an investigation 
under the pi-oviso. It may be described as 
an interim order and no final decision. 
However, the counter-petitioners strenu¬ 
ously contend that this order must be con¬ 
strued as an order under the prov’iso in the 
light of the Full Bench ruling in Venkaia- 
ratnam v. Rangavayakamma (l). The 
principal question agitated in that case 
was whether a refusal to investigate under 
the proviso of O, 21, R. 58, could be taken 
as an order against the party within 
the mischief of O. 21, R 63, Civil Pro¬ 
cedure Code, and Art. 11 of the Limita¬ 
tion Act. But incidentally the Court held 
that the order in the case amounted to 
an order under the proviso to R. 58, and 
the counter-petitioners contend that that 
order is on all fours with the one in 
question in the present case. As a matter 
of fact the order, as printed in V enkata“ 

(1) [1918] 41 5Iad. 985=24 M. L. T. X9T 

=(1918) M. \V. N. 599=8 T W. 292=36 
M. L. J. 385 (F. B.b 
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ratiiam v. Hajujanaijk‘amvi<t (l) is rather 
deceptive because it gives the impression, 
that the whole order has been transcribed 
whereas only one sentence has been 
extracted. This was lirst noticed by Sir 
AYalter Salis Schwabe, C. J., in Abdul 
Kadh- V, Soviasiindaravi Chettiar {'2) and 
lie recalled the original order to which I 
also have referred. It runs from the 
second paragrajih :— 

As this (the zamindarini’s) petition 
was tiled late this claim was ordered to 
be notitied to the intending bidders. The 
zamindarini has not obtained a decree 
agiinst judgment'debtor for the cist, nor 
has she apparently tiled a suit within 
(sic) in this Court or before the Revenue 
Court, nor has any suit been filed about 
the land not being saleable. The fact 
(sic) fresh iietition has been filed for an 
inquiry being made as to the claim of the 
land not being saleable nor was an 
enquiry sought on the strength of that 
petition, though nearly ten months have 
elajised since then. Decree-holder’s prayer 
is that the sale should be held subject to 
this claim for cist which has not yet been 
proved inadmissible. The allegations of 
the zamindarini will be notified to the 
bidders with the remark that the zainin- 
darini did not take steps for her claim 
being en(iuii*ed into during the last ten 
months 

As Sir Walter Salis Schwabe, C. J., 
observes the Full Bench treated that 
order as a refusal of the application on 
the ground that there had been laches or 
delay which brought the matter under 
the proviso to O. 21, R. o8. The order in 
the present case is very different. The 
Subordinate Judge begins by finding that 
the mortgage is- registered and one 
which in the ordinary course should have 
found a place in the encumbrance certi¬ 
ficate. He evidently tliinks that the 
encumbrance certificate is in error; for 
he proceeds to order that the sale shall 
diake place with notice of this mortgage. He 
does not find, as is now suggested on be¬ 
half of the counter-petitioners, that the 
mortgage was in respect of property not 
affected by the sale. He mentions that the 
decree-holder opposes the petition as it 
is filed too late, but he gives no opinion 
himself as to whether there has been any 
delay, I cannot hold that such an order 
is one where, in the words of Napier, J., 
in the reference to the Full B ench in 
A. I. R. 1923 Mad. 76. 


\ cnlmtiiratuiDii v. LUnKjaiiayakumiud (l), 
a Court purports to mako an order under 
the ju-oviso to O. I'l, \i. bS ; that is to 
say, an order refusing l.o investigate. The 
learned Sidiiirdinato Judgo has not refused 
to investigate and has not suggesteil any 
reasons why lie should refuse lo investi¬ 
gate. I find that .so far all (liat he iias 
done has been to refuse Lo stop the sale, 
and to give to tlie liidders notice of tliis 
mortgage and of tlie docree-liolder's ohjec- 
tion, and I direct that lie sludl proceed 
to dispose of the jietition according to 
law. Until he does so it cannot he treated 
as decided. Accordingly tlie petition is 
allowed with costs. Pending the decision 
of this petition the sale, which was stayed 
by an interim order of this Court, is 
stayed. I observe that this Court has 
already deprecated the jiractice of selling 
property witli notice of the unascertained 
claims : vide Veiikalaratna'ui Uitntjana- 
ijakamvia (l) and Saharuli \. Puthia 
Paryil (3). 

__ C ase remanded. 

(3^ A. I. R. 11)23 Mad. 205. 
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Devadoss and Waller, JJ. 

iAIuhamviad) Alohidceii Maracayar — 
Petitioner—Apjiellant. 

V, 

liamanadhan Ch ettiar and anoth o — 
Respondents. 

Appeal No. 41o of 192:2, Decided on 
6th October 1925, against the order of 
the Sub-J., Mayavaram, D '- 22nd August 
1922 in E. A. No. 210 of 1922. 

Civil P. C., O. 21, i?. 90 — Application by judg- 
vieyil-debtor yinder H. 90 cannot be rejected on 
the ground that his interest lias ceased prior to 
sale. 

Where properties are sold as the properties of 
the judgment-debtor in execution of a decree 
against him, his application under O. 21, R. 90, 
cannot ba rejected on the ground that prior to 
the execution sale he had sold the properties to 
a stranger and had ceased thereby to have any 
interest in them. [P. 21S, C. 1,] 

K. Rajah Aiyei —for Appellant. 

A. Krishnaswami Aiyar and M. Patan- 
jali Sastri —for Respondents. 

Judgment.— This is an apjieal against 
the order of the Subordinate Judge of 
Mayavaram dismissin- the apiiellant’s 
petition for setting aside a sale under 
O. 21, R. 90. The Subordinate Judge 
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dismissed the application on the ground 
that the judgment-debtor had no interest 
in the properties, he having sold them 
to Yelu Pillai before the date of auction 
sale. The properties were sold as those 
belonging to the appellant. If the 
properties did not belong to him, the 
decree-holder could not have brought 
them to saJe in execution of his decree 
and the Court could not have sold the 
properties as those belonging to the 
appellant. It cannot therefore be said 
that, when he applies under R. 90 of 
O. 21 to have the sale set aside on the 
ground of irregularity in publishing and 
conducting the sale, his interests are not 
affected. R. 90 is wide in its terms. It 
says : 

The decree-holder or any person 
entitled to share in a rateable distribution 
of assets, or whose interests are affected 
by the sale, may apply .to the Court to 
set aside the sale on the ground of a 
material irregularity or fraud in 
publishing or conducting it." 

Here the property was sold .as the 
l>roperty of the appellant and we fail to 
see how they ceased to be his 
properties before the date of sale. If he 
had any interest at the time when the 
properties were sold, it cannot he said 
that liis interest in them had ceased by 
virtue of the sale which would pi*event 
his applying under R. 90. We think the 
order is bad in lawand we set it aside and 
direct the Subordinate Judge to restore 
the application to file and dispose of it 
on the merits. Costs of the appeal will 
he provided for by the lower Court 
when it disposes of the application. 

Order set aside. 
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Srinivasa Aiyangar, J- 

Khoday Gangadara Sah —Plaintiff. 

V. 

A. Swaminadha Mudali and others 
Defendants. 

Civil Suit No. 757 of 1922, Decided on 
17th February 1925. 

^ (a) Ciuil P. C., S. 100—Foreign lav' is « 
g^iestion of fact. 

What a foreign law is on a particular point, i® 
a question of &ot and has to be proved by the 
parties setting it up. [P* C. 2] 


(6) Lice>tsc—Entering into partnershii? by licensee 
in respect of business foi' which license Is^ granted 
is not necessarily selling or transferring the license. 

The mere fact that a licensee enters into a part¬ 
nership \vith others or another in respect of 
profits or losses of the business for the carrying on 
of which he has obtiiined a license does not neces¬ 
sarily involve either a sale, transfer or sub-letting 
of the license. CP. C. 2j 

(c) Contract Act, S. 2S—Partnership by Abkari 
licensee according to Mysore Law Is not Illegal. 

According to the law of the Mysore State a 
partnership .agreement with reference to an Abkari 
license is not an agreement the consideration or 
object of which is unlawful. [P. 221, C, 1] 

^ (d) Interpretation of statutes—Agreement 
held not illegal by particular statutory e^xactmejit 
in a State cannot be held ilUgaX. because British 
Itidian Co^irts have held it to be illegal in like 
circumstances. 

If there is a particular statutory enactment or 
a provision or rule having the force of law in & 
particular State and the highest Court in that 
State has decided that having regard to the terms 
of such enactment or rule, a partnership agree¬ 
ment in those circumstiinces is not illegal,it cannot 
be held that such an agreement is illegal because 
the British Indian Courts have held them to be 
illegal in verv similar circumstances. 

(P. 222, C. IJ 

{<*) Contract Act^ S. 23 —Written cmitract chal¬ 
lenged on the ground of its being forbidden by 
law as it operates as a transfer—Such transfer 
viu^t appear In the terms of the contract. 

\Vheii the terms of a contract are reduced to 
writing and the question is whether the contract 
is illegal by reivsi.n of its seeking to do what is for¬ 
bidden by law and the contention is that the 
agreement operates as a transfer, such a transfer 
should not merely be presumed, but must appear 
in the document if not in terms at least as neces¬ 
sarily involved, [P* *^22, C, 11 

(/) Contract Act. S. 23 —Partnership by lincensee 

is not illegal In all ca^es. 

A partnership agreement with a ‘ licensee isj not 
necessarilv in all cases.and under all circumafcanoes 
illegal. 20 M. 7>. J. 837, Foil. CP* 222, C. 2J 

K. Krishnasicavii Aiyangat for Plain¬ 
tiff'. 

N. Rajagopalan —for Defendants. 

Judgment. —The only point that 
arises for determination in this suit is 
quite simple and though not frequently 
arising is of considerable importance. 
The plaintiff s suit is for the taking of 
the accounts of a partnership between 
himself and the three defendants. That a 
jiartnership agreement was made between 
these parties it is not disputed. The 
terms of the partnership have been re¬ 
duced to writing and are to be found in 
the admitted copy tiled as Ex. A. Defen¬ 
dants 2 and 3 have not contested the 
claim of the plaintiff and are apparently 
themselves anxious • that the accounts of 
the partnership should be taken and the 
profits or losses ascertained and distributed.- 
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The contest in the case which raises 
the only point for determination has 
been put up only by the 1st defendant 
and has reference merely to the validity 
of the contract sought to be enforced. 
The point as put by the learned counsel 
for the 1st defendant is this : the part¬ 
nership contract was made in the Mysore 
State within the territories of His High¬ 
ness the Maharaja and had reference to a 
business in arrack carried on bv the 
plaintift' under a license obtained by him 
from the Mysore Government. Under 
the terms of the license granted to the 
plaintiff he was not entitled, without the 
previous permission of the Deputy Com¬ 
missioner, to do what he purported to do, 
namely, take into his business as partners 
the Defendants 1, 2 and 3. No such per¬ 
mission was obtained by the plaintiff and, 
therefore, his act of entering into the 
partnership agreement was an act for¬ 
bidden by the law and, therefore, void 
and therefore, unenforcible. If this con¬ 
tention should be upheld, it follows that 
the plaintiff’s suit must fail. And on the 
other Imnd, if this contention should fail, 
the plaintiff would be entitled to a pre¬ 
liminary decree for the taking of tlie ac¬ 
counts of the partnership and the matter 
will have to be referred to the Official 
Referee for the taking of the usual 
accounts. 

To begin with, I regret to state that 
neither the learned counsel for the 1st 
defendant nor the learned vakil for the 
plaintiff seemed to have paid any consi¬ 
deration to an important aspect in this 
case, namelj’, that whereas the contract 
was made and was appai'ently intended 
to be performed entirely within tlie 
Mysore State, this suit has been institu¬ 
ted in this Court. And in fact both sides 
argued the case befoi'e me as if there were 
no such complication and it was a simple 
case of the contract being or not being 
illegal according to the law of the Mysore 
State, The law of that State, however, 
it was recognized had as being the law of 
a Foreign State to be proved as a matter 
6f fact by the expert witness, an advocate 
at Bangalore, who has been called for the 
purpose. The question, therefore, has 
not been properly argued before me on 
the footing of a contract sought to be en¬ 
forced in a British Court, but made and 
Intended to be performed in a Foreign 
State and that a Protected State under 
the protection of the British Government 


jind subject to its suzerainty. Tiio 1st 

question that has to he determined in 

sucli cases is : Wliat is the law a])pli- 

cable to the particular contract in (lues- 

tion ? that is to say. by tl\e application 

of whicli law sliould it ho determined 

whether the contract in (iiiostion is void 

for illegality as urged. Fortunately there 

is no serious difficultv in tiiis case with 

% 

regard to the law applicable, hocauso 
whether we take the law ap])lical)lo 
generally in the first instance as tlie law 
which the parties intended that the con¬ 
tract should be governed by or as the law 
of the place where the contract was made 
or as the law of the place where the con¬ 
tract was intended to be performed, it is 
in every case the same law, the law of the 
Mysore State. No evidence has been 
adduced before me and no argument ad¬ 
dressed to show that the intention of the 
parties was that the contract should be 
governed by any law other than the law 
of the Mysore State. We may also pre 
sume that as the contract was ajiparently 
intended to be performed in its entirety 
within the Mysore State the parties in¬ 
tended that the contract should be 
governed by the law of that very State, 
This being settled, the questions that 
next arise for consideration are : (a) 
whether according to the law of the 
Mysore State this contract of partnership 
was forbidden ; (b) whether if so for¬ 
bidden, the provision of law forbidding 
was only a fiscal or taxing enactment or 
a provision of law based on the public 
policy of only a particular State or 
whether the prohibition is founded on 
natural justice or some moral principle 
which, if it is not, ought to he, recognized 
in international jurisprudence. 

As regards the first question whether 
under the law of the Mysore State the 
suit contract of partneship was illegal and 
void, it must be observed, to begin with 
that the question “W^hat a foreign law isj 
on a particular point” is a question of| 
fact and has to be proved by the parties] 
setting it up. No evidence has l)een ad-' 
duced before me as to what the law of 
contracts is with regard to the illegality 
and unenforcibilty of contracts which are 
entered into in violation of rules of law 
or against public policy. I have reason 
to believe that the law of contracts in that 
State is the same as the Indian Contract 
Act, But this was, however, bound bo he 
established and not be left merely to 
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inference. Tl^o Isb defendant on whom tlie 
burden of ju'oof lay to establish satisfactori" 
ly all ni ittcrs necessary for enabling the 
Court to come to the conclusion regarding 
the illegality of .the contract did not give 
any evidence with regard to it. I may, 
however, observe in passing that fi'oin Ex. 
Ill it does appear as if the Indian Con¬ 
tract Act has been bodily adopted by the 
Mysore State, But while it is true that 
most of the Indian Statutory law has been 
adopted in the Mysore State, it also ap¬ 
pears that in some cases changes have been 
made in the enactments so adopted, and 
I am, therefore, not in a i)osition, in the 
absence of satisfactory evidence, on the 
point to say what the law of the Mysore 
State is with regard to the illegality of 
contracts. 

In these circumstances, all that 1 can 
do is to proceed on the assumption that, as 
indicated by Ex. Ill, the (Contract Act 
in foi'ce in the Mysore State is the same 
as the Indian Contract Act. S. 23 of 
that Act provides, amongst other things, 
that the consideration or object of an 
agreement is lawful unless it is forbidden 
by law or is of such a nature that, if per¬ 
mitted, it would defeat the provisions of 
any law or the Court regards it as immoral 
or opposed to luiblic policy. It further 
])rovides that every agreement of which 
the object or consideration is unlawful is 
void. 

Tlie question then is whether the 
partnership agreement is one of which the 
consideration or object is unlawful within 
the meaning of S. 23 of the Contract 
Act. Thi.s would depend obviously on the 
terms and conditions of the licenses gran¬ 
ted to and obtained by the plaintiff. But 
neither he nor the 1st defendant has in*o- 
duced the original license or even a coiiy. 
The Court has virtually been asked by 
both parties to assume that the terms and 
conditions of the licenses were in the 
common form as appearing in Ex. 1(b). 
Cl. 16 of the general conditions of x’etail 
vend licenses is as follows : 

“No privilege of supply or vend shall be 
sold, transferred or sub-rented without 
the Deputy Commissioner’s previous per¬ 
mission, which will only be given if the 
applicant is prepared to forfeit his deposit 
already made except in cases where the 
Deputy Commissioner sees reason not to 
enforce the penalty. Nor, if the Deputy 
Commissioner so orders, shall any agent be 
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appointed for the management of any such 
privilege without his previous approval.” 

On behalf of the 1st defendant my 
attention has been drawn to a case decided 
by the Mysore High Court and reported in 
the Mysore Law Journal Reports, Vol. 1. 
p. 90, proved by the expert witness called 
for the 1st defendant and marked as Ex, 
III in the c.ise. That case, however, refers 
only to a case of sub letting actually cov¬ 
ered hy tlie terms of Cl. 16 of the condi¬ 
tions. Generally speaking, it cannot 
possibly be contended that the mere fact 
that a licensee enters into a partnership 
with others or another in respect of pro¬ 
fits or losses of the business for the carry¬ 
ing on of which he has obtained a license 
necessarily involves either a sale, transfer 
or suh-lebting of the license. There may 
no doubt be partnership agreements which 
involve or include a transfer of tlie inter¬ 
est in the license itself. There is, there¬ 
fore, no warrant for supposing that every 
partnership agreement must necessarily 
violate such a condition as set out in that 
clause. 

Mr. N. Narasimha Aiyangar, Advocate 
at Bangalore, has also referred in the 
course of cross-examination to a case re¬ 
ported in the 9bh Vol. of the Mysore Chief 
Courts Reports, p. 316, where it was held 
in that State that a partnershiji entered 
into by a licensee in such circumstances 
was not illegal, and he also told me that 
that decision is regarded as good law up- 
to date and has not been overruled. The 
partnership agreement in this case, Ex. A, 
does not contain any words of sale, trans¬ 
fer or sub"letting. No doubt in terms, as 
also necessarily as the result of a partner¬ 
ship agreement, the partners are constitu¬ 
ted agents or managers of the concern. 
But the last sentence in Cl. 16 of the 
general conditions indicates that if it was 
intended to prevent any agent bing ap¬ 
pointed for the management of any such 
privilege without the previous iiermission 
of the Deputy Commissioner, a special 
order of the Deputy Commissioner should 
be made, that is to say, in other words, 
generally speaking the appoifitment of 
manager for the management of the privi¬ 
lege may be made without any previous 
permission, and if the Government should 
deem tit to prevent any such thing being 
done a special condition or order is required 
to be made by the Deputy Commissioner. 
No such special order or condition 
has been proved in this case. The ©ffeo^ 
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of a partnership agreement is only to 
constitute the partners the agents of each 
other, and it, therefore, follows that tlio 
terms of Gl. 16, far from forbidding the 
appointment of such agents for manage¬ 
ment, impliedly allows such appointments 
except in cases where it is specially for¬ 
bidden. Having regard, therefore, to the 
terms of Cl. 16 and also the judgment of 
the Chief Court already referred to, I 
cannot but hold that according to the law 
of the Mysore State, as recognized and 
acted upon by the subjects of that 
State, a partnership agreement with re¬ 
ference to a license of the kind in question 
is not an agreement the consideration or 
object of which is unlawful. In this view 
which I have arrived at with regard to 
the question in issue, I am, therefore, 
bound to hold that the suit contract was 
not unlawful or void. This would he 
sufficient for the purpose of disposing of 
the issue. But the learned counsel for 
the 1st defendant has referred me to vari¬ 
ous judgments of the High Courts in India 
for the i)urpose of showing that under 
clauses similarly worded in Abkari licenses 
issued by the British Government, the 
Courts have held that a i^artnership 
agreement is an agi'eement forbidden 
by law and therefore unlawful. It seems, 
however unnecessary to refer te the deci“ 
sions of the British Indian Courts in the 
matter. If there is a particular statutory 
enactment or a provision or rule having 
the force of law in a particular State and 
the highest Court in that state has decided 
that having x’egard to the terms of such 
enactment or rule, a partnership agree¬ 
ment in those circumstances is not illegal, 
I cannot hold that such an agreement is 
illegal because the British Indian Courts 
have held them to he illegal in very 
similar circumstances. 

In my view, therefore, any detailed 
examination of the decisions of the British 
High Courts in India is unnecessary. I 
may, however, briefly refer to them be¬ 
cause after a careful examination of those 
cases, I have come to the conclusion that 
even on the principles decided in those 
cases the partnership agreement in this 
case could not be held to have been un¬ 
lawful. 

The case of Marudamuthu Pillai v. 
Rangasami Mooppan (l), was one of the 
cases referred to and relied ui)on for the 
first defe ndant. The decision in that case 
[1901J 24 Mad. 401. 
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prt^ceedod upon a clause wliich is ontiroly 
dift'erent in its terms and scope from the 
clause in the present case. There are. 
no doubt, ol)serrations in tlie judgment i)f 
the learned Judi^os in that case rogaivling 
the iirinciple undorl\ ing the provisions ul 
the Abkari Act and also with regard to tlie 
partnersldp agreements enlered into by 
or witli the liconsoo being illogil. Those 
observations wore not necessary for I ho 
decision of the case ami wort' nu'ii'K' 
obiterdicta. With all res[)cct, thoreforo, 
the learned Judges tliat ilecided the case 
I cannot regi>rd it as a binding decision 
more especially wlien that 1 have to con¬ 
sider is not a Britisli Indian license l)ut a 
license issued by the ^Mysore State, whit-h 
in some important respects matoriali>- 
differs from the terms that the learned 
Judges were considering. Further I mav 
also in this connexion observe tluit the 
learned Juilges who came to tlie conclu¬ 
sion in that case that the rules under tlic 
Abkari Act were not merely for tlio pro¬ 
tection of the revenue but also to regulate 
liquor tratlio in the interests of the public 
were not confronted in the license with 
any sucli condition as that the previous 
permission l)y the Deputy Commissioner 
for the sale, transfer or sub*renting of 
the privilege of supply or vend will only 
be given if tlio applicant is prepared to 
forfeit bis deposit ah’eady made except 
in cases where the Deputy Commissioner 
sees reason not to enforce tlie penalty. 
Further in the case of the license the 
learned Judges were considering, tliere 
does not appear to have been any such 
clause as the following. 

Nor, if the Deputy Commissioner so 
orders shall any agent be appointed for 
the management of any sucli privilege 
without his previous approval.” 

The case of Nalain Padmanahham v. 
Sait Badrinadh Sarda (2) was under the 
Opium Act and proceeded on the narrow 
ground that the terms of the Act jires- 
cribed that no one shall sell opium ex¬ 
cept as permitted by the Act and * were 
different from the corresponding provi¬ 
sions in the Abkari Act. Further the 
learned Judges also relied for their deci¬ 
sion on the terms of the partnership agree¬ 
ment with regard to which tliey observed 
as follows : 

It is contended for the appellant that 
the admission of the plaintiff to partner- 

12) [19111 35 Mad. 582=21 M. L. J. 426=9 
L. T. 459=(1911) 1 jr. W. N. 371. 
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ship with tlie defendant is not a transfer. 
"We are of the oxnnion that it is. It is no 
doubt true that every contract of partnei'- 
ship is not necessarily a transfer but it is 
equally clear that such a contract may in 
many cases involve a transfer. Thus if 
two persons agree to start a business in 
partnership and to contribute capital 
therefor, thei'e is no transfer involved in 
the transaction. But if one person carry¬ 
ing on a trade and possessing stock and 
cajutal admits another into partnership 
with himself making the stock and capital 
the joint property of both, it is impossible 
to contend that there is not a transfer in 
such a case.” 

The Tamil document filed in this case 
is far from clear and while there is no 
doubt that all the profits and losses were 
agx-eed to be divided amongst the four 
partners in etjual shares I have been un¬ 
able to find in the document any words 
of transfer even though I have no doubt 
whatever that a transfer must have been 
intended by the parties. But if, as stated 
in the case of Mariidamuthu Pillai v. 
Ptangasami Mooppan (l)» the object of 
the rules framed for the purpose of pre¬ 
venting sale, transfer or sub-renting is 
that the Government should not lose its 
control over the license, it is impossible 
to see, how, by the mere fact that a 
license admits certain persons into part¬ 
nership with him, the control that the 
Government has over the license is in any 
manner or decree lost. !Moreovei, when 
ithe terms of a contract are reduced to 
writing and the question is whether the 
contract is illegal by reason of its seeking 
to do what is forbidden by law and the 
contention is that the agreement operates 
as a transfer, such a transfer should not 
merely be lu'esumed but must apijear in 
the document if not in terms at least as 
necesarily involved. There is no transfer 
so far as I can see either of the business 
or of the stock in trade or of any interest 
in tl\e license ; and I think what the 
j)arties really intended was only that the 
profits and losses of the concern should 
be shared by them. 

The next case cited to me by the 
learned counsel for the first d^endant 
- was Brahmayya v. Bamtah (3). ^V^th all 
respect it seems to me that the correct 
ness of that decision is open to doubt. 
-The clause in the license whi ch the 

(3) tl920l 48 Mad. 141^10 Ii. W. 476=38 M. 

I* J. 128. 
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learned Judges were construing waj as 
follows ; 

The privilege of supplying and vend¬ 
ing shall not without the permission of 
the Collector previously obtained, be sold 
exchanged or sub-leased, nor if the Col¬ 
lector has ordered can an agent be ajj- 
pointed, without his permission previously 
obtained, for exercise of any such privi¬ 
lege.” 

Construing this clause, this is what the 
learned Judges say : 

The clause prohibits sale by a stranger 
and the employment of an agent. In our 
opinion the taking of a partner has the 
effect, ordinarily of selling a portion of 
the business to him. It has certainly 
the effect of making him an agent for the 
sale of liquor.” 

I cannot possibly understand how the 
learned Judges came to the conclusion on 
a construction of the clause that apart 
from any special oi'der of the Collector 
which is not referred to in the decision, 
the apijointment of an agent was regarded 
as forbidden. The clause states 

that no agent can be appointed 
only if the Collector has .so ordered. 
This would ordinarily mean and imply 
that in cases where the Collector has not 
so ordered the appointment of an agent 
would not be illegal. Therefore, unless it 
be that in that case it was admitted by 
both parties that the Collector had made 
an order forbidding the appointment of an 
agent, it is impossible to undor.stand the 
judgment or regard it as properly decided. 
Further the observation of the learned 
Judges that in their opinion the taking of 
a partner with him has the effect ordi¬ 
narily of selling a portion of the business 
to him, is too general and sweeping to he 
accurate ; and in. that respect I have no 
hesitation in stating that the law with 
regard to it is much more accurately 
stated by Benson and Sundara Ayyar, JJ.. 
who decided the case of Nalain Padma- 
nabham v. Sait Badrinadh Sarda (2). 

On the other hand the case of Natla 
Bapiraja v- Atchnta Rajaju (I), decided 
by Miller and Krishnaswami Aiyar, JJ. 
is an authority for a decision that a 
partnership agreement with a licensee is 
not in all cases and under all circum¬ 
stances illegal. 

These are the Madras oases that were 

cited to me. ____ _ 

(4) [1910] 20 M. 1*. j. 837=7 M, I*. T, 176— 

(1910) M. W. N. 549. 
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In tho case of Karsan v. Uatlu Shiraji 
(5) Sir Basil Soot, C. ,1., and Chanda- 
varkar, J., held that the Indian Legis¬ 
lature was by no means blind to the 
possibility of partnerships being entered 
into by licensees in which other persons 
may become interested in the stile of 
liquor and that the object of granting the 
license is to have control over the person 
who is authorized to sell the liquor and 
in oi'der that the sale of the liquor may 
not pass out of his control to unauthorized 
l>ersons. Proceeding on this reasoning, 
those learned Judges held that a partner¬ 
ship was not prohibited by the terms of a 
license which merely forbade selling 
transferring or sub-letting. 

In the case of Chavipsey Dossa v. Crord~ 
(Via7idas Kessou'Ji (6), Mr. Justice Macleod, 
sitting singly on the Original Side, held 
with reference to the terms of tl\e license 
granted for manufacture of salt that the 
admission of partners to share in the 
profits cannot be considered as a sub¬ 
letting or alienation of a part of the 
privilege unless there has been a docu¬ 
ment directly transferring to the partners 
a part of the right to manufacture or 
vend. He accordingly held that a partner¬ 
ship agreement was not illegal which was 
entered into by a licensee ivho under the 
terms of the license was forbidden to sub¬ 
let, mortgage or otherwise alienate the 
whole or any part of the privilege granted 
by the licensee of manufacturing salt on 
the land. 

In the case G(turl Shankar v. Mimi' 
taz Ali Khati (7) Oldfield, J., who was one 
of the Full Bencli of that Court held 
apparently witli the concurrence of the 
Chief Justice and Mr. Justice Spankie 
that a partnership -contract was not con¬ 
trary to the conditions of a lease of a ferry 
under which a transfer or sub-lease by 
the lessee was forbidden. 

In none of the cases decided in the 
Calcutta High Court, and to which refer¬ 
ence was made, was this question re¬ 
garding imrtnership raised or consi¬ 
dered. • 

in these circumstances having regard to 
the state of the case-law not only in 
Madras but in British India generally the 
weight of considered judicial opinion is 
against regarding a mere partnership 
agreement as being against a provision of 

r (6) [19131 37 Bom, 320=16 Bom. L.R. 237. 

(6) [1917] 19 Bom. L. H. 331. 

(7U1878-801 2 All. 411. 


law which lutuely prohihiteil sale, Iraiis- 
fer. or suh-Iotting. As Mr. .lustico Maclood 
of the Bombay lligli Court points out, an<l 
as Mr. Justice Miller and Mr. Justice 
Kvishnaswami Ayyar. JJ., and Benson 
and Sundara Ayyar, .M,. liavo held, a 
partnership agreement does not neces¬ 
sarily involve any transfer l)y the licensee 
to the persons he admits as partners. 
No doubt a partnerslii]) agreomont might 
also effect a transfer forhidden hy law in 
which case it would be bad, not because 
it wasi a partnership agreement, but 
because it was a deed of transfer. In tlie 
present case, in the agreement filed before 
me, no words have been relied upon for 
the purpose of showing that they are 
words of transfer or operate to effect any 
transfer of property the transfer of which 
is forbidden by law. As I read the docu¬ 
ment the arrangement entered into by the 
partners was quite consistent with the 
licensee remaining as the legal owner l>ut 
bound in equity to account for all tlie 
profits and losses to his other partners. 

In any case, as I have already stated, 
what I have to consider is not whetlier, 
apart altogether from the law of the 
Mysore State, such a contract would or 
should he upheld by this Court, hut onlv 
whether according to the law of the 
Mysore State tlip contract was void in its 
inception. If according to that law, as 
deposed to by the expert witness entering 
into a partnership with regard to tlie 
rights of a licensee is perfectly legal, this 
Court is hound to hold tliat, according to 
the law to which the contract is subject, 
the contract is not void or unenfi^rcible, 
and I am glad to think that the rules of 
international law do not oblige the Courts 
of a foreign country to regard as against 
the law or as opposed to public policy 
and, therefore, void, any contract which 
the High Court of the very State in 
which the contract was intended to be 
performed, and by tho law of which it was 
intended to be governed, would not so 
regard it. 

Some difficulty no doubc might liave 
arisen if, according to the state of the 
Mysore Law the contract would be illegal 
and the ground of illegality should appear 
to be not any fundamental principle of 
morality or ethics or public policy but 
some regulation, which, as in this case, 
has for its chief purpose the realization of 
revenue, and such a Stace happened also 
to be, as in this case, a Protected Indian 
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State. It is possible that even in those 
circumstances British Indian Courts might 
feel compelled to give effect to the law of 
the Protected Indian State as it may be 
found to be. But in the present case no 
such question arises. 

I liave, therefox'e, come to the conclu¬ 
sion that the defence of illegality set up 
by the 1st defendant regarding tlie plain¬ 
tiff’s claim to enforce the contractual 
obligation h?s not been made out. There 
would, therefore, be a preliminary decree 
in the suit declaring the partnership 
between the ])laintirt' and Defendants 1, 2 
and 3 each l)oing entitled to equal siiares 
of profits and losses of the partnership 
and directing the usual accounts of the 
partnershi]! to he taken from the Ist day 
of July. Ihi9 as provided in the partner¬ 
ship agreement. The Ist defendant who 
was chiefly responsible for protracting 
this litigation so long, will pay the i^lain- 
tift’ the taxed costs of the suit up to date. 
The cost.s to be incurred before the 
Official Referee will be dealt with at the 
time of ijassing the final decree in the 
suit. 

Suit decreed^ 
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Odgers, J, 


Goviudu ^ftdciTi Aiipellant. 

_ V._ • 

R(nnasicam]i Chet- 

tiat — Respondent. 

Second Appeal No. 9o of 1923, Decided 
on 6th October 1925, against the decree 
of the Dist. J., East Tanjore. Negapatam, 
in Api)eal Suit No. 352 of 19x9. 

Accounts—Mtdua}, open and current account^-- 
Xesi—Mere shifting of accounts from <ync side 
to the other Is not enough to constitute mutual 


c^Ugations. 

In order that an account may b 2 mutual, 
there must be transactions on each side cr&vting 
independent obligations on the other and not 
merelv transactions which create obligations on 
the one side, these on the other being merely 
complete or partial discharges of such obligation^ 
A mere shifting of the account from one ^de w 
the other is not enough to constitute mutual 

obligations : 6 Mad. H. 225, O. 1] 

A. Balakrishnan and-iV. Gopala Menon 


— for Appellant. ' ,4. 

V. Bamasioami lye^ —for Respondent 


Judgment.—I postponed judgment on 
the 15th September in order to give ^the 
apljellant’s vakil an opportunity of satis¬ 


fying me that the District Judge went 
into the question of the nature of the 
accounts in the case in spite of its not 
being raised by the parties as it is not in 
the grounds of appeal to the lower appel¬ 
late Court. The learned vakil now states 
that he is unable to get information on 
the point. 

The suit is brought by the plaintiff 
for a sum of Rs. 795 odd, which is said 
to l^c due to him from the defendant, a 
money-lender. The course of business 
between the jmrties was apparently that 
the plaintiff should draw money when¬ 
ever he wanted it and should also deposit 
money with the defendant. The plain 
tiff’ has not produced any accounts of ins 
own. He relies on a copy of the defen¬ 
dant’s accounts. Exhibit A. The District 
Munsif found that the plaintiff had 
proved his case as he held that a settle¬ 
ment had taken place on either the 14th 
or the l7th of December 1913. The Dis¬ 


trict Judge, to whom appeal was taken, 
discredited the evidence with regard to 
this settlement and that is a finding of 
fact by which I am bound in second 
appeal. But the learned Judge goes on 
to consider whether the transaction is 
in the nature of a mutual, open and 
current account and would therefore save 
limitation if such was the case, and the 
argument before me has been that the 
account in Exhibit A is such an account. 
Now, in order to see what the requisites 
are for such an account, we should look 
at the case of highest authority as far as 
I know in this Court, i. e., the judgment 
of Holloway, J. in Hivcidu Busuppet v* 
Gadigi 2ditddappa (l). In order that an 
account may be mutual there must b© 
transactions on each side creating inde 
pendent obligations on the other and not 
merely transactions which create obliga¬ 
tions on che one side, those on the other 
being merely complete or partial dis 
charges of such obligations. ” That state¬ 
ment has been repeated in many judg¬ 
ments ever since the year 1871 and ife 
has over and over again been taken as a 
correct statement of the law. It may 
be that in the account before me the 


balance shifted from one side to the 
other from time to time : See 
Goicda v. Fernandes (2), and Kuiihi Kutti 
Alt V. Kiinhamad (3). But the accoonfei 

U) 6 lU. H. c. 142, 

(2) [1911] 34 Mad. 613=21 M. Ii. J. 991^ 

8 M. L. T. 412=(1911) 1 M. W. N. 1. 

(3) A. I. R. 1923 Mad. 280. 
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as far as I have been able to see, resom* 
hies exactly a bank pass book wliero 
deposits of monies aro made and \vitb“ 
drawals of monies take place from time 
to time, the balance being in favour either 
of the customer or of the bank as the 
case may be at any given moment. 1 
therefore agree with the learned District 
Judge that there do not api>ear to be 
[independent obligations on both sides 
and that a mere shifting of the account 
ifrom one side to the other is not enough 
*to constitute mutual obligations. 

The second appeal must be dismissed 
with costs. 

Appeal dismissed. 
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Phillips and Ramesam, JJ. 

(Tiruvangalath Kelhioton) Paidal 
Nayar and others —In Re 

Stami^ Register No, 14383 of 1924, 
Decided on 18th August 1925, against the 
decree of the Dist. J,, Nortli Malabar, in 
A. S. No. 135 of 1923. 

(а) Couri-fee—Salt Jor redemption—Decree 
for recox'cry of 2>0‘?ses5loa subject to the amount 
and value of Improvcincnts — Api)eal against x'alue 
of improvements only — Court-fee must he deter¬ 
mined according to the value of Improi'cments. 

luasuit for rodemptioii of a kanom the plain" 
tiff obbuned a decro for recovery of pO'>session of 
property, subject to payment cf the kanom 
amount and the value of improvements. Plaintifl 
appealed only against the value allowed for im¬ 
provements. 

Held : the proper Court-fee payable on the 
memorandum of appeal must be determined in 
accordance with the value of improvements which 
the partv i:eeks to avoid. 23 Mad. 84 Foil. 

[P, 225, C. 2. P. 22G. C. 2] 

(б) Court-fees Act — Appeal—Value of appeal 
Is not the value of suit, but the value of relief 
granted by decree. 

The principle of the Court-fees Act is tha 
the plaintiff should pay a Court-fee in proportion 
to the value of the relief he seeks. The value of 
an appeal is not in all cases the value of the suit 
as originally filed, but the value of the relief gran¬ 
ted by the decree which the partv wishes to get 
rid of. [P. 225, C. 2 P. 226, C. 2] 

(c) Cot/r^-/ees Act^ S. 7 —“ Suits " does not 
inidude appeals. 

The word •“ suits ” in S. 7 does not include 
Appeals. (Case-laxv considered.) [P. 220, C. 1] 

L. P. Ramakrishna Aiyai —for Appel¬ 
lant. t 

C. V. Anantakfishna Aiyar^^lov the 
Government. 
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Phillips, J . This is ii reforeiieo iindor 
S. 5 of tho Oourt-feos Act. Tlio plain- 
titl hied u suit foi* rodomjjtion of ji 
kanom. llo ol)taino<l a decree for re¬ 
covery of possession of i)roporty, subject 
to payment of the kanain amount and 
tho value of iinjirovenients. In appeal, 
there is no disi)iito as to plaintiff’s right 
to redeem, but lie ai>i)Gals against the value 
allowed for improvements. The (|U('sti«)n 
is : What is tho lu’oper Conrt-feo jiaxablo 
on the memorandum of appeal. 

The reference has been made l)ecaiise, 
as a matter of practice, the Taxing 
Officer has been following the decision in 
Reference itnder Court Fees Act, S. 5 (l), 
where it was held that the claim for 
improvements being merely incidental to 
the decree for possession, tho Court-foes 
payal)le was that prescribed by S. 7, 
Cl. (9) of tlio Court-fees Act, viz., oii tho 
principal amount of the mortgage. It 
appears, on a reference to tlio iiajiers in 
that case, which was an ejectment suit 
that tho riglit to eject was in dis])ute in 
appeal as well as tho claim for improve¬ 
ments ; but in answering tho reference, 
this Court lield that oven where tho (lues- 
tion raised is as to the value of the im¬ 
provements, the appellant should not he 
called upon to pay any fee other than 
that payable in a suit for possession of 
land. This dictum is obiter and has not 
been followed in later cases. We have 
now to determine whctlier the practice 
in accordance with this dictum is correct. 
The payment of compensation for iin- 
jn’ovements under the Malabar Tenants 
Coiniionsation Act is similar in nature to 
the payment of money due under a mort¬ 
gage; for until sucii a payment is made, 
the landlord or mortgagor, as tlie case 
may be, cannot recover possession. This 
case, therefore, is similar to a redcnij)- 
tion suit wliere the amount of mortgage 
money payable is in dispute. The prin¬ 
ciple of the Court-fees Act is that the 
plaintiff should pay a Court-fee in pro¬ 
portion to the value of the relief he 
seeks. That value, if possible, is deter¬ 
mined in money, but, where there is no 
money value or the money value is un¬ 
certain, the Act provides rules according 
to which the valuation shall be made. 
S. 7 deals with the valuation of suits 
only, except in Cl. (4), where the valua¬ 
tion of an appeal is also provided for; 
that clause deals with cases where the 


(1) [19003 '^3 Maa. 84. 
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money value of the relief cannot be ascer* 
tained. 

The general provision in respect of 
appeals is Art. 1, Sch. 1, which provides 
that the fee shall be paid in accordance 
with the amount or value of the subject- 
matter in dispute and it is clear from the 
language that the words “ in dispute ” 
must relate to the dispute in appeal and 
not in the original suit. It would thus 
appear that the word “ suits ” mentioned 
in S. 7 does not include appeals and this 
was pointed out in Reference under Court- 
fees Act, 1870 (2), where a case similar 
to the present one was considered. It 
was there held that, when an appeal in a 
redemption suit related only to the 
amount of mortgage money payable, the 
fee must be calculated with reference to 
the amount in dispute in appeal. This 
case exactly covers the present reference 
and it is not quite clear why it has been 
followed by the Taxing Officer. It pur¬ 
ports to follow a case in Nepal Rai v, 
Dehi Prasad (3) and dissents from a con¬ 
trary decision in Pirbhu Narain Si?igh v. 
Sita Ram (4). The view in Nepal Rai 
v. Dehi Prasad (3) was also followed in 
Baji Lai v. Gohardhan Singh (5) and 
Raghubir Prasad v. Shankar Baksh 
Singh (6). Thex-e are cases in this Court 
which seem to support Reference under 
Court Fees Act, S. 5 (1), Zamorin of Cali¬ 
cut v. Naraijana (7), Reference under 
Court-fees Act, S. 5 (8) and Zamindar of 
Venkatagiri v. Suryaprakasam (9). 

In all these oases, as well as in Refer¬ 
ence under Court-fees Act, S. 5 (l) the 
question of the right to redeem or the 
right to eject was in issue. The decision 
in Zamorin of Calicut v. Narayana (7) 
has reference to a suit and not to an appeal 
and consequently S. 7, 01. (9) is directly 
applicable. In Reference under Court 
fees Act, S. 5 (8) the reference was made 
in connexion with an appeal but the judg¬ 
ment deals only with the question of suits. 
In Zemindar of Venkatagiri v. Suryapra¬ 
kasam (9) the right to redeem was in issue 
and it was held that, where the only ques¬ 
tion raised in appeal is as to the amount 

(2) [1903] 29 Mad. 367=6 M. L. J. 287. 

(3) 11905] 27 All. 447=2 A. U J. 105=(1905) 
A. W. N. 40. 

(4) [1890] 13 All. 94=(1890) A. W. N. 231. 

(5) [1909] 31 All. 265=6 A. K J. 155. 

(6) [1914] 36 All. 40=11 A. L. J. 1016 (F. B.). 

( 7 ) [1882] 6 Mad. 284 (F. B.). 

(8) [1891] 14 Mad. 480. 

'(9) [1910] 20 M. L. J. 120=8 M. B. T. 121, 


payable, the memorandum of appeal 
would come under Art. 1 of Sch. I for the 
pui’pose of computing the Court-fee. In 
Seethayamina, In re (lO) the right to re¬ 
cover land was in issue in the suit, but 
the learned Judge in his judgment recog¬ 
nized that the current of authority is clear¬ 
ly in favour of the view that the value of 
an appeal is not in all cases the value off 
the suit as originally filed, but the value 
of the relief granted by the decree which 
the party wishes to get rid of. That this 
is the correct view is clear from the frame 
of the Court-fees Act which provides 
means for determining the value of the 
relief sought ; such value cannot always be 
accurately determined by the plaintiff, 
when he files the suit, but can in many 
cases be definitely fixed in appeal, after 
the decree has been passed, the value being 
the difference between the amount stated 
in the decree and the amount sought by 
the plaintiff. It is only in very rare 
cases that an appeal cannot be definitely 
valued and such cases ai’e provided for in 
S. 7, Cl. (4). There may be other instan¬ 
ces and then, one would naturally look 
to the provisions of the Act relating to 
suits in order to ascertain the value of 
the appeal. 

The principle 'laid down in Reference 
under Court-fees Act, 1870 (2), has been 
adopted in In re Porkodi f (ll). and 
also by the Allahabad High Court as men¬ 
tioned above, and by the Lahore High 
Court in Lekh Ram v. Ramji Das (12). 

We, therefore, acoei^t the ruling in Ref- 
rence under Court-fees Act, 1870 (2), and 
find that the Court-fee payable in the pre¬ 
sent instance must be determined in accor¬ 
dance with the value of improvements 
which the appellant seeks to avoid. 
Time for paying the additional Court-fee 
is extended to 28th August 192o. 

Ramesam, J. —I agree. 

Order accordingly,. 


(10) A. I. R. 1925 Mad. 323. 

(11) A, I, R. 1922 Mad. 2li. 

(12) [19201.1 Lah. 234. 
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Jackson, J. 

Ka/mam Vefikaiasubba Hao —Plaintiff 
—Appellant. 

V. 

Adinarayana Rao and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1496 of 1922, Deci¬ 
ded on 29th July 1925, against the decree 
of the Dist. J., Anantapur, in A. S. No. 97 
of 1921. 

Grant —iSert>£c« ?nam —Enjrayichiseineni f» the 
navie of Hindu widow —Widow takes absolute 
estate, 

A service inam enfrancliised in the name of a 
Hindu widow and confirmed to her in freehold 
confers Absolute property and not merely a widows 
estate although some other persons are joined 
with her as grantees. [P --7 C 2] 

B, Somayya —for Appellant. 

F, S, Nai-asi7nhachari —for Respon¬ 
dents. 

Judgenent. —This is an appeal from 
the decree of the District Judge of Anan¬ 
tapur in A. S. No. 97 of 1921, on appeal 
from that of the District Munsif of Anan¬ 
tapur in O. S. No. 20 of 1920. The i)lain- 
tiff sued for a declaration that he and 
Defendants 1, 2 and 3 are the nearest re¬ 
versioners to inherit the property of the 
late Ramappa and to recover j>ossession 
of a quarter of the immovable property 
described in the schedule attached to the 
Xdaint. Both the lower Courts dismissed 
his suit. 

The first point for consideration is that 
taken by the learned Judge in his fourth 
paragraph, whether the property sliown 
in the title-deed Ex. G. 1 is the absolute 
proi>erty of Savitramma or whether she 
only enjoyed a Hindu widow’s estate in 
that property. The title-deed Ex. 
G. 1 is perfectly clear. The inam is now 
confirmed to you in freehold : in other 
words the inam will be your own absolute 
property. ‘ You’ and ‘ Your’ referring to 
the 6 persons in the register, Ex. D. 2 and 
the first of these 6 persons is Savitramma. 
It can only he held that ‘ absolute pro¬ 
perty’ in this document means, with re¬ 
ference to Savitramma, a widow’s estate 
on two assumptions (l) that the property 
dealt with is as a matter *^of fact the pro¬ 
perty of the joint Hindu family and (2) 
that when Government makes a grant to 
persons comprising a widow and her re¬ 
lations, Government must always be taken 
to imply that a* widow’s estate is intended. 


Tlie first assumption, as tlie learned 
District Judge points out, has been rende¬ 
red impossible by tlie Privy Council ease 
in Ja<janiiadha v. V(•erahhad- 

rayya (l). The ruling is to be found on 
page C55. (44 3/arf ) 

“ Their Lordshi]>s are of opinion that 
the Full Bench was in error i. o., Binyala 
Laks\\mipathi w BannnireddipaUi Chula- 
mayya (2), that tho case of a karnam 
stands on its own footing and tliat the 
principles applicable thsreto were pr()j)erly 
decided in Vetikata v. Rajna (3), by the 
Pull Court.” 

Briefly, the effect of Venkata v. Rama 
(3) is that a service inam does not enure 
to the benefit of the joi^t family of the 
holder but only of the holder himself. See 
page 271. (8 Mad) 

I think it may be taken that sucli 
lands were enfranchised in favour not of 
the family generally, hut of the office 
holder for the time being.” 

And again at page 259 : 

When the emoluments consisted of 
land, the land did not become the family 
property of tlie persons ai>i)ointed to the 
office whether in virtue of an hereditary 
claim to the office or otherwise. It was 
an appenage of the office inalienable by 
the office-holder and designed to l)e the 
emoluments of 'the officers into whose 
hands soever the office might pass.” 

And so in Venkata Jayannadha v. 
Veerahhadrayya (l), the Judicial Com- 
mitte has laid down tliat when an inam 
title deed is granted confirming lands to 
the holder of tho office, his representa¬ 
tives and assigns, the lands are his sepa¬ 
rate property and are not subject to any 
claim to partition by other members ofi 
the family. This clearly excludes all con¬ 
ception of the joint family in such tran¬ 
sactions. In granting an absolute property 
in the i enfranchised inam, Government 
might have made out the title deed to any 
person or, as in the ju’esent case, to 6 per¬ 
sons, but there is no reason to suppose 
that they contemplated the joint family 
which, as shown above, had no interest in 
the property. For the second assumption, 
the appellant relies strongly upon a re¬ 
mark in Ahdukiiri Venkataramadas v. 
Pachigolla Gava^raju (4) : 

(1) A. I. R. 1922 P. C. 96=44 Mad. 643. 

(2) [1907] 30 Mad. 432=17 M. L. J. 101=2 M. 

L. T. 101 (F.B.). 

(3) [1885] 8 Mad 249(F. B.). 

(4) A. I. R. 1922 Mad. 173. 
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In that} case fclie title deed was made 
out jointly in favour of the widow and 
the next reversioner which might be taken 
as an indication that the reversioner 
should take the estate on the widow's 
death and not the widow's heirs. Their 
Lordships do not go so far as to say it 
must 1)0 taken as an indication and it is 
dithcult to see why any such assumption 
should be made unless it is to be held that 
Government think in the terms of Hindu 
Law when Government state unequivo- 
cably this property shall be your absolute 
freehold.” 

The meaning is unmistakable and the 
fact tliat the docoument happens to have 
been issued in India does not import the 
provisions or the •ideas of Hindu Law. I 
therefore see no reason to traverse the 
decision of the learned District Judge on 
this point. 

The only other question raised is whe¬ 
ther the District Judge erred in law in 
his 5th paragraph in hnding that the 
diglott register only raised*some presump¬ 
tion that Savitramma’s portion in the 
property was family property inherited 
from her liusband and in refusing to find 
it conclusively proved in the absence of 
further evidence. I consider the learned 
Judge’s api)reciation of this evidence per¬ 
fectly correct and he was under no neces¬ 
sity in law to accept it as conclusive. 

No other point was raised. The appeal 
accordingly fails on all grounds and is 
dismissed with costs. 

Appeal dismissed, 
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OdGZHS AND VENKATASUliBA RaO. JJ. 

R. S. A. C. Kasi Iyer and other's —Ap¬ 
pellants. 

v. 

Official Receiver^ Tanjore ard others — 
Respondents. 

Ax)peal No. 298 of 1924, Decided on 
24th April 1925, against the order of the 
Dist. J., West Tanjore, in O. P. No. 142-A 
of 1923. 

Provincial Insolvency Act (5 of 1920), S. 11— 
Insolvent residing In different places—Application 
to tile. Court In which his ancestral property is 
situated—Presentation is not wrong. 

In order that proceedings may be vitiated on the 
ground of presentation to the wrong Court, two 
matters must co-exist ; the objection must be 
taken at the earliest possible opportunity .and 
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there must be a consequent failure of justice. The 
presentation of the petition is not to the wrong 
Court where the insolvent has been, residing in 
different places and his ancestral house and lands 
are within the territorial jurisdiction of the Court 
in which the petition is presented* [P 229 C 1, 2] 

Krishnasioamy Aiyar —for Ap¬ 
pellant. 

K. Kanjitliapadam for Respondents. 

Odgers, J. This is an appeal against 
the order of the District Judge of West 
Tanjore dismissing a petition of the ap¬ 
pellants asking that the adjudication in 
insolvency of one Sivaswamy Iyer may be 
annulled. Sivaswamy Iyer was adjudi¬ 
cated on 9 1 1923, and this petition 

was presented 9 months afterwards, viz , 
on 22—10—23. In the affidavit filed for 
the petitioners in the lower Court it is 
alleged that ; (l) the insolvent does not 
carry on any business within the jurisdic¬ 
tion of the Court of West Tanjore bub 
resides at Madras and carries on business 
at Madras, Nagaiiatam and Rangoon ; (2) 
that the petitioners only came to know of 
the adjudication on 9—10—23 ; (3) that 
the petitioning creditor was in collusion 
with the insolvent: (4) that no notice had 
been served on the petitioners though 
they were the largest creditors. 

The petitioning creditor in his affidavit 
alleges various acts of insolvency> e. g., 
that 1st respondent (insolvent) was 
secreting his assets and had made various 
fraudulent alienations among which is a 
security bond dated 20—9—21 in favour 
of the appellants for Rs. 10,000. It is 
alleged that these alienations are either 
wholly sham or at least are by way of 
fraudulent^preference. The affidavit further 
alleged that the respondent (insolvent) has 
his ancestral house at Kottur in the 
Kumhakonam taluk, that the properties 
in question are in the Tanjore Court's 
jurisdiction and that the various acts of 
insolvency have been committed therein. 

The learned Judge on the petition for 
annulment observes that the ancestral 
house of the insolvent was in his jurisdic¬ 
tion, that his lands were there and were 
the chief or only property of the insolvent; 
further that the object of the petitioners 
was to get the adjudication cancelled 
because there was an application pending 
to set aside the charge created in their 
favour. I need hardly observe that if 
this appeal succeeds the alleged fraudu¬ 
lent alienations including the charge will 
stand good. The petition for annulment 
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qxiostion wo are satisfied that some 


was under S. 35 of the rrovincial Insol¬ 
vency Act i, e., that Court must bo of 
opinion that the debtor ought not to have 
been adjudged insolvent. 

With regard to the allegations in the 
affidavit filed in the lower Court, it may 
be observed that the insolvent in his de¬ 
position admitted that between September 
1921 and March 1922 he was staying at 
various places according to the exigencies 
of his business ; further that it is 
not necessary to serve notice on 
the petitioners. Under S. 19 (l) the 
Court after admitting an insolvency peti¬ 
tion is to make an order fixing date of 
hearing. Notice of this order is to be 
given to creditors in such manner as may 
be prescribed S. 19 (2). This is prescribed 
by R. 21 which lays down that such 
notice shall be published in the Fort Saint 
Geox'ge Gazette in English and in the 
District Gazette in English and in the 
language of the Court and in such other 
manner if any as the Court may direct, 
and copies of the notices in English and 
in the language of the Court shall be 
affixed to the notice board of the Court, 
It is not suggested that this was not done. 
The petitioners have therefore no griev¬ 
ance on that score. Their only point and 
the only one dealt with by the Court 
below is territorial jurisdiction and this 
is a matter governed by S. 11 the proviso 
to which runs as follows : “ Provided that 
no objection as to the place of present¬ 
ment shall be allowed by any Court in the 
exercise of appellate or revisional jurisdic¬ 
tion unless such objection was taken in the 
Court by which the petition was heard 
at the earliest possible opportunity, and 
unless there has been a consequent failure 
of justice,” Two matters must coexist ; 
the objection must be taken at the earliest 
possible opportunity and there must be 
a consequent failure of justice. With 
regard to the first, as already pointed out 
‘the petition was presented by petitioner 
after the adjudication and it is difficult to 
believe that a business man in Madras 
having large outstandings with the insol¬ 
vent would have to wait to be informed 
by the insolvent himself of his adjudica¬ 
tion. However assuming in their favour 
that they took this objection at the ear¬ 
liest possible moment, has there been 
any consequent failure of justice which 
would enable us to uphold the petition ? 
We have heard a long argument on this. It 
is said that the proviso cannot apply to a 


failure of jiwtico lias resulted from the 
prese^ntation of the petition to the wrong 
court Peril/a Karuppan Ckettiar v. An- 
ijappa Chettiiir {\). I am not satisfied that' 
tbo presentation was in fact to the wrong 
court : tlio insolvent has licen residing inj 
different places : bis ancestral bouse and; 
lands are within the territorial juris-' 
diction of the Court in which tlio petition 
was presented. I tliink the District 
Judge was right in dismissing tlio fietition 
on that ground alone, riencc tlicro can 
have been no consequent failure of justice 
as required by the proviso from such pre¬ 
sentation. 

The appeal must be dismissed with 
costs of 3i*d and 5th respondents. 

Venkatasubba Rao, J. —This appeal 

raises an important question as regards 
the scope of proviso to S. 11 of tlie Pro¬ 
vincial Insolvency Act, Act V of 1920. 

On a creditor’s petition, a delitor was 
adjudicated insolvent. Some time later, 
the appellant, another creditor, applied to 
the insolvency Court to annul the adjudi¬ 
cation on the gi'ound that it had no juris¬ 
diction to entertain the insolvency 
petition. The District Judge dismissed 
the application. In this appeal the cor- 
i*ectnessof liis order is impeached. 

In September 1921, it is alleged that 
the insolvent entered into certain trans¬ 
actions voidable under the Insolvency 
Law. On the 14th December 1921, the 
insolvency petition was filed and the acts 
of insolvency relied on were the trans¬ 
actions of September 1921. In October 
1922, the insolvent was served and on the 
9th of January 1923 he was adjudicated 
insolvent. The appellant filed the ap¬ 
plication in question for annulling the 
adjudication on the 22nd of October 1923. 

Section 11 of the Insolvency Act deals 
with jurisdiction of insolvency Courts 
and runs thus :— 

“Every insolvency petition shall bo 
presented to a Court having jurisdiction 
under this Act in any local area in which 
the debtor ordinarilj’^ resides or carries 
on business, or personally works for gain, 
or if he has been arrested or imprisoned 
where he is in custody. 

Provided that no objection as to the 
place of presentment shall be allowed 
by any Court in the exercise of appellate 
or revisional jurisdiction unless such 
objection was taken in the Court by 

(1) A. I. R. 1925 Mad. 483. 
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•which the i:)etition was heard at the 
earliest possible opportunity, and unless 
there lias been a consequent failure of 
justice.” 

The insolvency petition was filed in 
the Court of the District Judge of West 
Tanjore and the appellant contends that 
the insolvent ordinarily resided at Madras 
and carried on business at Negapatam, 
Eangoon and Madras and that the Court 
of West Tanjore had therefore no juris¬ 
diction to entertain the insolvency 
petition. 

I shall assume tliat tlie facts as alleged 
by the appellant are correct. The ques¬ 
tion is: Is the adjudication liable to be 
annulled on the ground taken ? The 
proviso says that no objection as to the 
place of presentment shall be allowed by 
a Court exercising appellate or revisional 
jurisdiction unless (l) such objection was 
taken in the lower Court at the earliest 
possible opportunity and (2) unless there 
has been a failure of justice consequent 
on the petition having been pi*esented to 
the wi'ong Court. (The words "a con¬ 
sequent failure of justice” are somewhat 
obscure, but there has been no doubt that 
I have correctly stated their effect.) 

It is alleged that the appellant became 
aware of the insolvency proceedings only 
on the 9th of October 1923 and immedi¬ 
ately thereafter on the 22nd he applied 
that the adjudication should be annulled 
on the gi'ound of want of jurisdiction. The 
District Judge has not decided the ques¬ 
tion of fact whether the objection was 
taken at the earliest ixjssible opportunity, 
butT am prepared to assume that it was. 

Then remains the question. Has there 
been “a consequent failure of Justice”. 
Mr. K. Krishnaswami Iyer the learned 
vakil for the appellant contends that 
when a decision is given adverse to the 
party raising the point of jurisdiction and 
he immediately before any further pro¬ 
ceedings are taken files an appeal or a re¬ 
vision petition and attacks the order, it is 
impossible in the very nature of things 
to decide whether there has or has not 
been a failure of justice. It follows from 
this, he contends, that in such a case the 
Court cannot advert to considerations per¬ 
taining to failure of justice. 

The truth is that this proviso is very 
badly and imperfectly drafted. The 
same defect exists in S. 21, Civil E. C., 
which deals with territorial jurisdiction of 
Courts and I reproduce it below :— 


*‘No objection as to the place of suing 
shall be allowed by any appellate or re- 
visional Court unless such objection was 
taken in the Court of first instance at the 
earliest i^ossible opportunity and in all 
cases wdiere issues are settled at or before 
such settlement and unless there has been 
a consequent failure of justice.” 

To elucidate the point of the ap|>el- 
lant’s contention, I shall give a few in¬ 
stances—instances of suits and not insol¬ 
vency pi'oceedings in order to avoid all 
complications. 

Illustration 1.—A sues B. The latter ob¬ 
jects under S. 21 on his being served with 
summons. The trial Court disallows the 
objection. The case is proceeded wdth and 
finally judgment is given against B. 

He appeals and repeats his objection to 
jurisdiction. In this case objection was 
taken in the trial Court at the earliest 
possible opportunity, but the appellate 
Court can decide whether there has been 
or not a failure of justice : if there has 
been no failure of justice the appellate 
Court will not interfere. 

Illustration 2.—In the preceding illus¬ 
tration if B, the moment the point of 
jurisdiction is decided against him, comes 
up to the High Court asking that the 
trial Court’s oi'der should he revised, 
what }iapi)ens ? Whether there has been 
or not a failure of justice cannot, in the 
very nature of things, be decided because 
the very words used in the section pre¬ 
suppose tlie existence of some facts from 
which a conclusion either way is possible. 
Unless after the disallowing of the plea 
of jurisdiction some matters happened in 
the Court there would be no material 
from which the appellate Court could 
answer whether any injustice has resulted. 

Ex-hypothesi no such matters transpir¬ 
ed and the test laid down in the section 
becomes inappropriate. Neither of these 
two illustrations covers the present case. 
I have assumed for the purpose of argu¬ 
ment that the appellant objected at the 
earliest possible opportunity. The objec¬ 
tion doubtless was not taken at an early 
stage of the proceedings ; but from the 
point of view of the appellant he could 
not have possibly objected earlier than he 
did. But before the objection was taken 
proceedings reached an advanced stage, 
the debtor had been adjudicated and 
several acts were done although the ap¬ 
peal was filed immediately after an ad¬ 
judication order was made and before 
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siny further proceedings were taken, still 
there is material sufficient to enable the 
appellate Court to decide whether there 
has or has not been a failure of justice. 
The Court can examine the pniceodings 
so far had and determine this question. 
By reason of the petition having boon 
pi'esented to a wrong Court has any in¬ 
justice been occasioned ? Has there been, 
for instance, any failure of justice by 
reason of an adjudication order having 
been made by the wrong Court? It is 
thus possible to decide whether there has 
or has not been a failure of justice. 

I shall take one more parallel instance 
of a suit. I shall call this Illustration 3. 
An action to set aside, say half a dozen 
alienations, is instituted. After various 
adjournments, it is discovered that B 
impleaded as one of the alienees, had pre¬ 
vious to the suit transferred the property 
to C. Thereupon the latter is added as a 
party defendant. He objects to the juris- 
.<liction of the Court under S. '21, Civil 
P. C. The point is decided against him 
by the trial Court. He forthwith comes 
up to the High Court asking that the 
order should be revised. In this case, so 
far as C is concerned, he has taken the 
objection at the earliest possible oppor¬ 
tunity and before any further proceedings 
are taken he has applied to the Higli 
Court to revise the order ; but still tliere 
is sufficient material from which that 
Court can infer whether there has or has 
not been a failure of justice. This case 
•is analogous to the case with which we 
are concerned. 

As contended for by by Mr. Varada* 
chari we are now clearly in a ijosition to 
• determine whether there has or has not 
been a failure of justice. A further point 
■ arises; AVhat is the failure of justice that 
the appellant must show ? In my opi- 
'nion the other parties having submitted 
to the jurisdiction and having thus waived 
the plea, the appellant cannot be per- 
imitted to show that failure of ju-stice has 
been occasioned to those parties. Other¬ 
wise, what they themselves would be 
.prevented from showing appellant could 
indirectly rely upon. This would be 
clearly wrong : the only failure of justice 
that the api)ellant can .point to, is failure 
of justice so far as his own interests are 
45oncerned. If he can show by reason of 
any proceedings that have already taken 
.place in the wrong Court his interests 
•have been prejucMced dn that case the 


ai)i)ellatc Ctuirt will interfere un 
hohsilf. 

Tjooking at the case from tins stand¬ 
point I lind Unit there has been no mis¬ 
carriage of justice, and on this ground tbo 
appellant is hcaind to fail. 

The reason for (ho appolianrs inlorvon- 
tion at this stage in the !-i\vor 0«nirt is 
obvious. One <»f tbo transiud i* »ns im¬ 
peached as fraudulent in tlic insolvency 
petition is an alienation in favour of tbo 
appellant. 

The Official Heceivor was about to a]ipl\' 
to the Court to set aside this alienation. 
To forestall him, the appellant applied 
to have the adjudication annulled on the 
ground of want of jurisdiction. Hero T 
may indicate a difficulty. \\’hat wi>uld 
be tbo legal position )f the a])])ellant 
waited till this jn-occeding (tlio one to set 
aside tliis alienation) was actually liear<l 
and in the event of tliis l)ein^ decided 
against him be tiled an ji])pcal from llio 
tanal decision ? Then the Court would he 
in a position to judge whether subsoiiuont 
to the adjudication on the question of 
jurisdiction there bad or had not been a 
failure of justice. But it will be noticed 
that in that case the appellant woidd nob 
ask that the adjudication should be an¬ 
nulled, but only that the final order 
against himself should be .set aside on the 
ground of want of jurisdiction. It is not 
necessary for the present purpose to go 
into this question. 

I must now notice a second contention 
raised on iiehalf of the appellants. It is 
said that the petitioning creditor was 
guilty of an abuse of the ju’oeess of tlie 
Court in filing the insolvency petition in 
question. The suggestion made is that 
the petition is the result of collusion bet¬ 
ween the petitioning creditor and the 
insolvent. I have carefully gone through 
the record and I find that there is not 
the slightest warrant for this charge. 
Most of the properties, if not all, of the 
insolvent are within the jurisdiction of 
the Tanjore Court. The place where the 
alleged transactions were entered intc is 
also within the jurisdiction of that Court. 
The appellant’s name was mentioned and 
the alienation in his favour was referred 
to in the insolvency petition. The debtor 
could not be served in the ordinary way 
and substituted service of the notice was 
effected upon him more than a year from 
the date of the petition. The insolvent, 
on the appellant’s own showing, traded at 



232 Madras 


Muthu V. Alagirisami (Phillips, J.) 


192S 


Kegapatam, a jilaco not very distant from 
Tanjore. The insolvent owned an an* 
cestral iiouse in a village in the Tanjore 
district and he admitted in a deposition 
that some months previous to the pre¬ 
sentation of the petition he had stayed 
at that village. The question as to wliich 
Court had jurisdiction was at best doubt¬ 
ful, and it cannot be said that any mala 
tides have been shown on the part of the 
petitioning creditor. The suggestion, 
therefore, tliat the Tanjore Court was 
deliberately chosen with an improper 
motive is utterly futile. 

In the circumstances the appeal fails 
and I agree with my learned brother that 
it must be dismissed with costs. 

Appeal disviissed. 
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Phillips, J. 

Mathic Pillai —Plaintiff—Appellant. 

V. 

Alaairifiami Pillai and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1708 of 1922, Deci¬ 
ded on 14th July 1925. 

(a) Limitadoyi Act, Art. 11-A —Mortgage decree — 
Wrong Court-s;alc of more than mortgagor's share 
—Error in (he safe certificate also—Dismissal of 
auction-purchaser's application for possession — 
His subsequent suit is not barred. 

Where under a mortgage decree the share of 
the mortgagor alone was made liable, but by 
some mistake or other, the sale proclamation pro¬ 
claimed the whole property for sale and the sale 
certificate certified that the whole property had 
been sold and in accordance with the .sale certifi¬ 
cate the purchaser applied for delivery ol posses¬ 
sion but as there was some obstruction his peti¬ 
tion was dismissed and the purchaser brought a 
suit not to recover the whole property but to re¬ 
cover the half-share of his mortgagor after effect¬ 
ing a partition. 

Held : that the suit was not for the same relief 
and that it was not barred bv Art. 11 A. 12 M. L. 
W. 408 (P.C.), Dlst. ' [P. 232, C 1 and 2} 

(b) Civil P.C., S. 47 —Court cannot grant partition 
viercly on execution petition by auction purchaser. 

A Court cannot, on a mere application for exe¬ 
cution by a Court auction purchaser, enforce his 
right by an order for partition. fP. 233, C. 1] 

K. Rajah Aiyar and V. Ramaswami 
Aiyar —for Appellant. 

P. S. Narayanaswamy Aiyar —for Res¬ 
pondents. 

Judgment. —The plaintiff in this suit 
obtained a mortgage decree and in exe¬ 
cution, certain property was sold. Under 
the decree, the share of the 1st defendant 
alone was made liable; but by some mis¬ 
take or other, the sale proclamation pro¬ 
claimed the whole property for sale and 


the sale certificate certified that the 
whole projierty has been sold. In accor¬ 
dance with the sale certificate, the plain¬ 
tiff applied for delivery of possession. As 
thei*e was some obstruction, his petition 
was dismissed. A subsequent i^etition to- 
remove the obstruction was also dismis¬ 
sed as being out of time. Plaintiff now 
brings this suit not to recover the whole- 
property but to recover the half-share of 
his mortgagor after effecting a partition. 

The lower Courts have dismissed the 
suit on the ground that it is in effect a 
suit to obtain the same relief as 
that asked for by him in execution and 
as the relief was refused and he has not 
brought the suit within one year of the 
date of refusal, the suit is barred under 
Art. 11 (a) of the Limitation Act. Both 
the Courts rely on the decision of the 
Privy Council, in Baldeo v. Kanhaiyalal 
(l), holding that the present suit is in 
effect for the same relief as that asked 
for in the execution petition. Although 
there was a mistake in the sale proclama¬ 
tion and tlie sale certificate, the sale had 
the legal effect of passing only the 1st 
defendant’s share in the property and 
plaintiff was not entitled to obtain deli¬ 
very of the whole property. When, 
therefore, his application for such delivery 
was refused, he knew that his apidication 
had been rightly refused and there was 
no necessity for him to get that order set 
aside provided that he could obtain the 
remedy to which he was legally entitled, 
namely, recovery of a half-share in the 
property. In this view, it seems rather 
absurd to require the plaintiff to get an 
order set aside, which he recognized to 
be a valid order and against which 
he can adduce no valid objection 
in order that he may obtain rights to 
which he is otherwise entitled, and I 
think that on this ground the decision in 
Baldeo v. Kanhaiyalal (1) is not applicable. 
In that case the plaintiff in effect asked 
for the same relief in his suit as he had 
asked for in his application for execution. 

I do not, therefore, think that the lower 
Courts were right in holding that 
plaintiff is bound to set aside the 
within one year and, not having done 
his suit to obtain his relief is barred 
limitation. 

A further objection is taken for the 
respondent that this suit relates to purely 

(1) [1920] 16 N,L.R, 103=24 C.W.N. 1001= 

(1920) M.WN. 545=12 L.W. 408 (P.C.). 
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a question of execution and no suit will 
lie. So far as 1 am concerned, I am 
bound by the authority of the case repor¬ 
ted in Yeluvialai Chctti v. Srhiivasa 
Chetti (2), in which it was held that a 
Court cannot, on a mere applicatitm for 
execution by a Court auction-purchaser, 
enforce his right by an order for partition. 
It is argued that this case has been wrong¬ 
ly decided and reliance is placed on two 
cases, one reported in Bhimappa v. 
Irappa (3) and the other in Ganapat 
Hai V. Husaini Begam (4). 

The latter case no doubt is directly 
opposed to Yeluinulai Chetti v. Srinivasa 
Chetti (2) : but not only am I bound by 
Yelunialai Chetti Srinivasa Chetti (2), 
but with x'espect, I prefer to adopt that 
decision rather than that reported in an 
unauthorised report of the Allahabad 
High Court. 

In Bhimappa v. Irappa (3) it would 
appear that although prima facie the 
decision is opposed to that of Yeln~ 
malai Chetti v, Srinivasa Chetti (2) 
yet on the facts it may be differentiated. 
Reference is made in the judgment to the 
decision reported in Bhaguji v. Aniaha 
(5) a decision which is not dissented 
from and from that fact it would appear 
that the Bombay High Court has not ad¬ 
opted a different principle to this Court. 
In any event, the decision of a Bench of 
this Court is binding upon me. 

The decree of the District Judge must, 
therefore, be set aside and the suit reman¬ 
ded for fresh disposal. 

I may add now that the respondent 
has taken further objection that the facts 
mentioned above on which the lower 
Courts’ judgments are based are incorrect. 
He now contends that his client, the 2nd 
defendant has lost all his right, title and 
interest in the property by virtue of the 
auction sale which purported to sell the 
whole of the property and not merely the 
1st defendant’s half-share. His argu¬ 
ment is that his client was aware of the 
sale, was a party to the decree in execu¬ 
tion of which the sale was held and took 
no objection to the sale and therefore the 
sale is binding on his share as well as on 
the 1st defendant’s half share. This 
point has not been raised before and we 
have no evidence as to whether these 


( 2 ) 

[1906] 

1 29 Mad. 294. 

(3) 

11902] 

1 26 Bom. 146=3 Bom. L.R. 594 . 

(4) 

[1921’ 

19 A.XjJ. 58. 

( 6 ) 

[ 1880 ] 

5 Bom. 25. 


facts are uU corroct, namely, whether the 
2nd defendant had notice of the sale and 
ac<]uieseed in it :ind consequently has lost 
his rights. It will ))0 open to the 2nd 
defendant to put forward this plea at the 
retrial of the suit. 

The stamp fee on the a]>poal memo¬ 
randum will bo refunded. Costs in this 
Court will abide the rosidt. 

.1 ppctil alltvci'fl, 


A. I. R 1926 Madras 233 

Jackson, J. 

Sh iva Aithala —Defendant—Appellant* 

V. 

Bayigappaya ala —Plaintiff—Res¬ 

pondent. 

Second Appeal Xo. 28S t)f 1023, Decided 
on 31st July 1025, against the decree of 
Sub*J., South Kanara, in A. S. Xos. 31 
and 35 of 1022. 

Hindu T.atf — W'idotr — Maijifenana '— U'u/o?/.* 
maintained by two nephews by cioitribittlny half 
and half—family divided—They must pay for 
her funeral in lilcc proportioyi. 

The relation \vl)o porfornis^ the funeral ceremony 
under HiJidu Diw need not neces^siirily p.iy fur it. 

Where a widow who was a member of a divided 
Hindu family and had no self acquired pn>perrv 
of her husband ;md who was being maintained by 
her husband’s nephew and great-nephew eac li of 
whom contributed half. 

Held : it would be e(iuital)le and logical 
that they should p.iy for her funeral c*xpensos in 
like proporatioi). [P. 2S3 J] 

B. Sitaravia Bao —for Api)ellant. 

K. Y. Adiga —for Respondent. 

Judgment. —Tlie short point in th® 
second appeal is, who is to defray the 
funeral e.spenses when a widow dies be¬ 
ing a meml^er of a divided Hindu family, 
and not being in enjoyment of any self- 
acquired by her husband the 

widow being maintained by her husband’s 
nephew and great-nephew each of whom 
contributed half. The lower Courts have 
ruled that thej- should pay for her funeral 
in like proportion and this seems logical 
and equitable. If the family were not 
divided they would pay at this rate. 
There is no direct authority on the point, 
but Sir E. J. Trevelyan has deduced a 
similar rule from such authority as exists. 
See Hindu Law, 2nd Edition, page 88. I 
see no force in the contention that the re¬ 
lation who performs the ce remony under 
Hindu Law must necessarily pay for it. 
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In a joint family the son does not pay for 
the funeral of his father. Accordingly I 
confirm tlie decree of the lower appellate 
Court and dismiss this appeal with costs. 

The respondent files a memorandum of 
objections and wishes an issue to be tried 
which was not previously framed and 
finds no place in the pleadings ; whether 
under the partition of 1875 defendant was 
bound to pay the amount claimed irres¬ 
pective of the receipts upon which until 
now his claim has been based. I considei 
that this new point cannot he raised at 
tliis late stage. The memorandum of 
objections is dismissed with costs. 

Ajypeal (Jisjnissed. 
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PHILL<rPS, J. 

iUdvi pciti) Hayiiciioh Plaintiff" Ap 
pellant. 

V. 

Eaipati LaJcshmi Narayau and another 
—Defendants—Hospondents. 

Second Appeal No. 43 of 1923, Decided 
on 10th August 1925, from the decree of 
the Dist. J., Guntur, in A. S. No. 262 
of 1921. 

(a) Civil P. C.. S. 11. Expl. ^—Plaintiff 
suing to recover property from defendants alleginy 
his reversionary right to the last male holder—An¬ 
other suit against same dcfeitdants regarding the 
same property as reversioner of the female holder 

in possession is barred^ . 

The plaintifi brought a suit to recover certain 

property alleging that he was the reversionary 
heirof one V. The property had been in the pos¬ 
session of N, a female relation of V. Plaintiff’s 
suit to recover the property from the defendants 
who were in possession was brought after N’s 
death. The suit was dismissed. Again a suit 
was brought to recover the same property from 
the same defendants on the ground that the 
plaintiff was the heir of N who had been in pos¬ 
session of the property. 

Held : that the second suit was barred under 
:S. 11, Expl. 4, as the plaintiff might and ought ot 
have put forward both his titles in the previous 
suit. CP- 234. C. 1 :23 

(6) Civil P. C., O. 2, R. 1—“ Subjects tn dis¬ 
pute ” also means the right of one party against 
the other. 

The expression “ subjects in dispute ” means 
the right which one party claims as against the 
other and not only the cause of aotion. [P 235,0.1J 

CJi. Baghava Bao—lor Appellant. 

y. Suryanarayana —for Respondents. 

Judgment. —The plaintiff appellant 
brought a suit to recover certain property 
;alleging that he was the reversionary heir 


of one Venkatta. The property had been 
in the possession of Narasamma a female 
relation of Venkanna, and, according to 
the plaintiff, her possession was under 
license from him. He, therefore, sued to 
recover the property fi*om the defendants 
who were in possession after Narasamma s 
death. The suit was dismissed. The 
present suit was brought to recover the 
same property from the same defendants 
on the ground that the plaintiff was the 
heir of Narasamma who had been in pos' 
session of the property. The lower Courts 
have found that this suit is barred under 
S. 11. Expl. IV. of the Civil P. C., and the 
Court of first instance relies on the de" 
cision in Govinda Menohlci v. Govinda 
Kurup (l) for its decision. That case 
appears to be very much in point, as also 
a very recent case reported in ftJ.xCiia'fnmcid 
Boiother V. Abdul Rehman Boiother (2). 
There are also cases [Masilaviafii Pillai 
v. Thiruvengadatn Pillai (3) and Banga" 
sami Partudu v. Appalasami (4)1 which 
all support the lower Court s decision, 
and there is also a very recent pronounce¬ 
ment of the Privy Council reported in 
Fateh Singh v. Jagannath Balcsh Singh 
(5) which is authority to the same effect. 

The learned vakil for the appellant is 
constrained to i*ely mainly on ^ses 
which were decided under the Civil 
P. C..ofl859. viz.. Musavimat Nousha 
Begani v. Musamtnat Urnrao Begum (6), 
and the dissenting judgment of Garth. 
G. J.. in Denohuyidhoo Chowdhry v. 
Krishtomonee Dossee (7). Those judg¬ 
ments. however, whether they were 
under the then existing Code correct or 
not, appear to be in conflict with the 
very early case of the Privy Council in 
Woomatara Delia v. Unnopoorna Dassee 
(8). It seems to me here that the plaint 
iff at the time of bringing his first suit 
possessed, as he alleges, title as rever 
sioner to Venkanna and also as heir to 
Narasamma. He sued on his title as ab 
solute owner alleging that the defendants 
had trespassed upon the property. His 
cause of auction was his absolute right to 
the property which had been infringed 

(1) [19193 10 L. W. 170=(1919) M. W. N. 617. 

(2) A. I. R. 1923 Mad. 257. 

(3) [1908] 31 Mad. 385. 

(4) [1916] 1 M. W. N. 286. 

(5) A. I. R. 1925 P. G. 55. 

(6) [1675] 7 N. W. P. H. C. 60. 

(7) [1876] 2 Cal. 152 (F. B.). _ ^ , 

(8) [18723 11 B. li. R. 158=18 W. R. 163 (P.C.). 
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by the trespass of the defendants. 
Whether his title came to him in one 
way or in another it appears to me to ho 
innneterial, for it would give him no 
different right as against the defendants 
or in respect of the alleged act of trespass, 
and I think that, under S. 11. Expl. IV, 
he certainly might have put forward hoth 
his titles to the property and I think 
that he also ought to have done so. In 
deciding whether he ought to have done 
so, the provisions of O. 2, R. 1 are rele" 
vant. That rule says :— 

Every suit shall, as far as practicable, 
be framed so as to afford ground for tinal 
decision upon the subjects in dispute 
and to prevent further litigation con¬ 
cerning them.” 

Therefore, when the plaintiff brought 
his first suit, he should have framed it 
as far as iiracticable so as to afford 
ground for tinal decision in order to pre¬ 
vent further litigation. There is no in¬ 
consistency between the two pleas set 
up by him and it would not have been 
inconvenient to try them together. 
Since, therefore, R. 1 says that every suit 
shall be framed so as to afford ground 
for final decision, I think under Expl. IV 
the suit ought to be so framed if possible 
and the plaintiff ouglit to have framed 
his first suit so as to include both the 
titles which he has now set up in sepa¬ 
rate suits. Reliance is placed by the 
appellant on Ramaswami Aiijar v. Vythia- 
natha Aiija7' (9), but, so far as the facts 
of the case are concerned, they do not 
help him, for they relate to a case where 
two different mortgages were sued on, 
but certain observations are relied on 
which I do not think really help the 
appellant. It is suggested that the 
words “ subjects in dispute ” in O. 2, 
R. 1, really mean cause of action and 
cause of action alone, but the observation 
in Ramaswami Aiyar v. Vythiajiatha 
Aiyar (9) is as follows :— 

The expression subjects in dispute ” 
means the cause of action or the subject' 
matter of litigation, that is, the right 
which one party claims as against the 
other.” 

Here the only right claimed by the 
plaintiff as against the defendants is the 
right to possession as owner, and, conse¬ 
quently, the “ subject in dispute ” is the 
same in both the suits. Again a quotation 
from Scotland, G. J.’s judgment in 

(9) [1903] 26 Mad77W=13 M. L. J. 448. 
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Ch inniya Mfidali v. Vetihitachald Pilhii 
(lO) api>ears at. page 322 :— 

I take it to he also clear, as a general 
rule, both on princi])lo and authority, 
that when a quostit)n right or title lias 
been adjudicated (ui in a suit, the bar of 
judgment cannot ho avtuded liy suing (jn 
a new form of claim or oj\ a ground of 
relief which miglit have been, l)iifc was 
not raised or determined iii tlui former 
suit.” 

That appears to be applicable to tlie 
facts of the present case. The plaintitf 
brought liis first suit on title. Ho 
brought the second suit on tlio same title, 
merely alleging different facts as tlio l)asis 
of that title : in fact, this second suit is 
simply a new form of bis claim as against 
the defendants. I do not tliink it is 
necessary to refer at length to t)ic cases 
in this Court cited by apiiollaut —AUnniii 
v. Kuiij usha (ll) and Alannahiiha 
V. Veera))pa (ioundan (12)-—whicli cati bo 
distinguished on their facts, following 
Muhammad Roirt'ner v. Ahdn! Rrhiiiaii. 
Roirther (2) 1 must hold tliat the lower 
appellate Court was right and dismiss 
the second appeal with costs. 

Appeal disini Ksed. 

(10) [ISG71 3 M. H. C. 320. 

(11) (lff83] 7 Mad, 2G4. 

(12) [1019] M. W. N. 2S7. 
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Phillips, J. 

Municipal Council, Cochin —1st Defen¬ 
dant—.Appellant. 

V. 

Paratath Bavu Devussi and anothei — 
Plaintiff and 2nd Defendant — Respon¬ 
dents. 

Second Appeal No. 84.6 of 1922, Decided 
on 26th March 1925, against the decree 
of the Dist. J., South Malabar, in A. S. 
No 129 of 1921. 

(а) Madras District MunicipalUies Act (1884). 
S. 261. 

Notice was sent by the Municipality informing 
the plaintiff that ho had no right to a certain pro¬ 
perty and that he should establish his right by a 
suit. Plaintiff filed a suit for declaration of his 
title. 

Held : that it is not a case which can come 
under S. 261 of the Act, for which notice of suit 
is necessi\ry. [P, 236, C. 1] 

(б) Madras Survey and Boundaries Act (1897) 
$. 13— AppHcabiliiy. 

S. 13 applies only when there is a dispute as to 
anv boundary and it is settled bv a competent 
officer. [P. 236. C. 1 2] 
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{c) .Uh'i'nc possession—Occasional sweeping Is 
not adverse pos<e-isson. 

Tlio ;ict of sweeping the land occasionally by the 
-'funicipality cannot be said to be adverse possas- 

^’on as against the real owner. [P 236 C 2] 

« 

-i. V. K. Krishna Menon —for Appel¬ 
lant. 


T. A. Ananta Aigai —for Respondents. 

Judgment. —This is an appeal against 
a decree declaring plaintiff’s right to cer¬ 
tain land in Cochin Municipality. The 
District Judge has found that tlie land is 
used as a right of way. that it belongs to 
the plaintiff and that recently the Munici¬ 
pality interfered with his possession and 
that consequently he is entitled to the 
declaration sued for. 

The main objection taken is that no 
notice of this suit was given to the Muni¬ 
cipality under S. 261 of the District 
Municipalities Act of 1884, but in-as- 
rauch as this i® a suit for declaration of 
title to immovable property, it is difficult 
to see how it can be treated as a suit on 
account of any act done by the Municipal 
Council.” No doubt, in the plaint, the 
cause of action is stated to be the putting 
and beating of gi’avel on the plaint site , 
but if one looks into the facts, it appears 
that the plaint has not been accurately 
dx*afted and that the real cause of action 
is tlie notice sent by the defendant in¬ 
forming the plaintiff that he had no right 
to the property and that he should estab¬ 
lish his right by a suit. In that view I 
do not think this is a case \yhich can 
come under S. 261 of the District Muni¬ 
cipalities Act. In this connexion. I may 
refer to President of the Taluk Board, 
Sivaganga v. V. Narai/anan (l) and also 
Syed Ameer Sahib v. Venlcatarama (2) and 
Govinda Pillai v. The Taluk Board, Kum- 


hakonam (3). 

The next objection is that the suit is 
barred by limitation, by reason of the 
provisions of S. 13 of the Survey and 
Boundaries Act.. In order to apply the 
provisions of this section, it is necessary 
to show that there was a dispute before 
the boundary was settled, or an appeal 
preferred from the settlement of the 
boandary. In fact, it means that, unless 
there has been a dispute between the 
ti6s as to a certain boundary line and 
that dispute has been settled by a compe* 


(1) [1893] 16 Mad. 317. 

(2) [1893] 16 Mad. 296. 

(8) [19091 32 Mad. 371=4 M L.T. 209=19 M. 

L.J. 333 (F.B.). 


tent officer, that decision is binding andf 
can only be set aside by taking appro-' 
priate steps within a certain time. In 
the present case, there does not appear to 
have been any dispute at all. In fact, 
the District Judge finds that notice of the 
settlement of the boundary is not proved 
to have been served upon the plaintiff. 
This objection must also fail. 

The District Judge has found that the 
property belongs to the plaintiff and that 
the only act of adverse possession by the 
Municijxal Council has been the act of 
sweeping the land occasionally and that 
cannot be said to be adverse possession as 
against the real owner. There is no other 
reason for not accepting his findings in 
accordance with which his decree is" 
right. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


A. I. R. 1926 Madras 236 

Phillips and Ramesam, JJ. 

Sankaranarayana Reddi and others — 
Plaintiffs—Appellants. 

V. 

Koppaya Reddi alias Gopal Reddi and 
others —Defendants—Respondents. 

Appeal No. 113 of 1924, Decided on 8th 
September 1925. 

Deed—Construction — Settler's general express 
sion cannot control unambiguous words conveying 
abf>olute estate. 

The settler’s general expression of intention 
cannot control or qualify the very unambiguous 
words in which he conveys an absolute estate^ 
and where the settler uses words which have 
the legal effect of granting the absolute estate 
and there are no consistent words of such a 
nature as to make it clear that the testator did 
not mean those words to have their ordinary 
legal meaning, the words used must bear their 
proper meaning. 

Where in a deed it was stated *' I hereby 
make the provisions, so that my properties, 
etc., may not pass to the control of others 
after my lifetime and that they may go to my 
lawful heirs .... properties in Sch. 1 hereof 
are to be enjoyed by myself and my wife during 
our lifetime ; my daughter and her husband are- 
to enjoy the aforesaid properties with absolute 
rights. The properties mentioned in Sch. 2 hereof 
are to be enjoyed by my daughter and my son- 
in-law from this date with absolute rights and 
with heritable rights in favour of son, grandson, 
etc.” 

Jteld : that the' terms conveyed the absolute- 
estate both in Sch, 1 and in Sch. 2 to the 
daughter and her husband as tenants in common* 
24 Cai. 834 App. ; 22 Mad. 357 Dlst. 

[P 237 C 1 2 ; P 238 C IJ 
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SA N K A U A X A U Y A K A . 

C. T'". Ayianthakrishna Ah/ar and N. li. 
Go V i ndach a ri at — for Appe11 un ts. 

T, R. V. Sastj'i (Adv. Geti.), T". Havia- 
sivaint/ Aiyai' and A'. Bajak Ait/a) —for 
Beai>ondeuts. 

Phillips. J —The solo question that 
arises in this appeal is the interpreta¬ 
tion of the deed of settlement executed 
by Alagiri Reddi on the 3rd November 
1884. This document contains the 
following provisions : 

“ I have no male issue : I have only 
a daughter named Avudai Ammal alias 
Mukkayi Ammal and my wife Avudai 
Ammal. As I am now, on account of 
old age, very weak in body, I hereby 
make the provisions, mentioned below 
so that my properties, etc., may not pass 
to the control of others after my lifetime 
and that they may go to my lawful 
heirs . . . The punja land and house 
site etc., mentioned in Schedule 1 hereof 
are to be enjoyed by myself and my wife 
Avudai Ammal during our lifetime ; 
my daughter Avudaiyammal and her 
husband Ramalinga Reddiar who is also 
my sister’s son are to perform my 
funeral, etc., ceremonies and enjoy the 
aforesaid properties with absolute rights. 
The properties mentioned in Schedule 2 
hereof are to be enjoyed by my daughter 
Avudaiyammal and my son-in-law 
Ramalinga Reddiar from this date with 
absolute rights and with heritable rights 
in favour of son, grandson, etc.” 

The actual words of gift in this 
document seem undoubtedly to confer 
an absolute estate, the words used being 
witli reference to Schedule 2 : “ with 

absolute rights and with heritable rights 
in favour of son, grandson, etc.” In 
considering this gift the Subordinate 
Judge has formed his opinion with 
reference to the preliminary sentence 
in which the^ settler stated that his 
intention was that my properties may 
not pass to the control of others after 
my lifetime and that they may go to 
my lawful heirs.” This intention he has 
held to govern the whole of the document 
and consequently to modify the words 
which purport to confer absolute rights, 
and he has held that the gift to the 
daughter was one merely to be enjoyed 
by her for her lifetime so that it might 
pass to her son after her death. This is 
the contention put forward by the 
Aoarued Advocato"General for the respon^ 
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dent, for althougii the testator does 
express an intention that tbo projierty 
sliould go to Ills lawful lioirs lie does 
not specify wluit particular lieirs lie 
actually had in his mind. Thero are 
really no words that raise the prosump- 
tion that he niernt his daughter’s son 
and his daughter s son only, for a grandson 
would not bo his only lawful heir. 

Several cases luivc been cdted in 
support of the jiroiiosition tliat the 
absolute gift is controlled by this ex¬ 
pression of opinion. I may refer to 
two cases: Najida Gopal w PnrchvKyui 
Debi (l) and Sarendra Nath Chalterji v. 
Sarojhandic Bhuttacharji (2), cited for 
respondent, but in both these cases 
after the words whicli in a technical 
sense imply the gift of an absolute 
estate there are very stringent limita¬ 
tions imposed to restrain alienation 
and in the latter case to regulate the 
conduct of the donee and in these 
particular circumstances it was held 
that these restrictions were such that 
the testator cannot liave intended to 
use the technical words in their teclinicai 
sense, but only intended to convey a life 
estate. Here we have no restrictions 
after the words of gift, tlie words 
used.^ being sarvasu'afhanthram pnthra 
pouthra payainpariijam. We do not 
think that tliey can be controlled by the 
somewhat vaguo expression of the settler 
as to his intention, occurring in the earlier 
portion of tho document. In tins con¬ 
nexion we may refer to Sa/it MoJucjl 
Shifjli Roy v. ChukkiDi Lai Roy (3) where 
it was observed at page 84G. 

There are two cardinal principles 
in the construction of Wills, deeds and 
other documents which tlieir Lordsliips 
think arc applicable to the decision of 
tliis case. Tlie first is that clear and 
unambiguous dispositive words are not to 
be controlled or qualified by any general 
expression of intention. The second is 
that technical word or words of known 
legal import must have their legal effect 
even though the testator uses consistent! 
words, unless these consistent words 
are of such a nature as to make it per-j 
fectly clear that the testator did not! 
mean to use the technical words in theirl 
proper sense.” 


( 1 ) 

( 2 ) 

(3) 


1910] 6 I. C. 354. 

[1021] 26 C. W. N. B93. 

[1897] Cai. 834=24 I. A. 26=1 C. W. N. 
387 (P. C.). 
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Applying these principles it is clear 
that the settler’s general expression of 
intention cannot control or qualify the 
very unaiubiguous words in which he 
conveys an absolute estate. In this case 
the settler used words which have the 
legal effect of granting the absolute 
estate and there are no consistent words 
of such a nature as to make it clear 
that the testator did not mean those 
words to have their ordinary legal 
meaning. We must hold therefore that 
the words used must bear their proper 
meaning. 

Another case relied on for the res* 
pendents in Seshayya v. Narasayjtma W. 
The decision in that case was apparently 
based largely on the then prevailing 
opinion that the estate granted to the 
widow must ordinarily be construed as 
a life estate unless the words of gift put 
it beyond all doubt that the estate 
intended to be conveyed was absolute. 
Apart from hat, that decision must, 
we think, be confined to the facts of 
that case which are not fully before us ; 
for it appears that although there was 
a gift to the widow and her son jointly 
the effect of the decision in that case was 
to deprive the widow not only of the 
absolute estate claimed by her but even 
of the life estate which, it would appear, 
had been granted. Unless there were 
facts in that case which showed that 
the life estate was relinquished, the 
decision hardly seems to be in accor¬ 
dance with the language of the document 
which purported to give some estate to 
the widow. 

For all these reasons we think that 
the view taken by the Subordinate Judge 
is wrong and hold that Ex. 1 conveyed 
the absolute estate both in Sch. l and 
jin Sch. 2 to the daughter Avudaiyammal 
and her husband Ramalinga Keddiar 
which they would hold as tenants-in* 
common. As a result of the decision 
the decree will have to be set aside and 
the suit remanded for disposal on the 
other points which arise. 

Costs in this suit will abide the result 
and the stamp duty on the appeal 
memorandum will be refunded. 

Case remanded. 



(4> C1899] 22 Mad. 357. 
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Devadoss and Waleer, JJ. 

{Thokala) Seshamma and others — Res¬ 
pondents—Appellants. 

V. 

Yellatiiri Venkamma — Petitioner — 
Respondent. 

Criminal Appeal No. 296 of 1925, Deci~ 
ded on 1st September 1925, against the 
order of the Dist. J., Kurnool, D/“ 5th 
February 1925. 

CrtmlJidl P. C., {amended 1923), S. 476 — 
Com'pXaini under, need not Immediately follow the 
judgment—All reasons given in judgment need 
not he stated in a complaint — Beason^le prohabl- 
lity of conviction need not exist. 

AltEougb under the old S. 476. it may be 
necessary that the proceeding under S. 476 should 
be a part of the judgment proceeding before the 
Court or at least so soon after the termination of 
the judgment proceeding, as to make the order 
under S.476 a part of the judgment proceeding, it is- 
no longer necessary in view of the changes made in 
the said section and the enactment of two new Ss. 
476 (A) and 476 (B). It is also unnecessary that 
all the reasons given in the judgment should be 
repeated in an order in which the Court comes to 
the conclusion that a complaint should be laid 
before the first Class Magistrate. Under the 
amended Code it is no longer the duty of the 
Court to see that there is a reasonable probability 
of the prosecution ending in a conviction, though 
the Court acting under S. 476 should not act 
capriciously or without proper grounds. 31 Mad, 
140 (F. B,) and 32 Mad, 49 Dist. ; A. I. R. 1925 
Bangoon 195 Cons. [P 240 C 1,2] 

A. Venkatarayaliah and h. Venkata- 
'tiarasiah —for Appellants. 

A. C. Sampath Aiyangar and P. C. 
Parthasaraihi Aiyangar foi’ Respon¬ 

dent. 

Judgment.— This is an appeal under 
S 476 (b), against the complaint of the 
District Judge of Kurnool made under 
S. 476 of the Code of Criminal Proce¬ 
dure. 

Appellants 1 and 2 propounded a 'Will 
of one Sami Reddi in answer to a suit 
broup,ht by the plaintiff' for recovery of 
the properties of Sami Reddi who died on 
15th January 1922. The 3rd appellant 
is the writer and Appellants 4 and 8 are 
the attestors of the Will. The Subordi¬ 
nate Judge came to the conclusion, after 
a full consideration of the evidence, that 
the Will was a forgery. On appeal, the 
District Judge agreed with the Subordi¬ 
nate Judge in his conclusion that ^ the 
Will was a forgery. The plaintiff’s widow 
applied to the District Judge to take action 
under 1.477, of the Code of Criminal. 
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Procedure. The learned Judge has 
laid a complaint before the Sub-Divi¬ 
sional 1st Class Magistrate of Kurnool 
against the appellants, for otfences under 
Ss. 467. 193 and 196, of the Indian Penal 
Code. 

The first point raised ty Mr. Venkata- 
rayaliah is that the District Judge acted 
without jurisdiction in laying a complaint 
about 4 months after he disposed of the 
appeal. He relies upon the Full Bench 
decision in Rahimadiilla Sahib w Evtps’ 
ror (l) and Aiyakannu Pillai v. Emperor 
(2), and contends that the order of the 
District Judge should from part of the 
judicial proceedings in which the offence 
or offences are said to have been com¬ 
mitted. The District Judge disposed of 
the appeal on 30th September 1924. The 
plaintiff’s widow moved the District 
Court on 8th November 1924, for action 
under S, 476. The District Judge passed 
the order appealed against on 5th Febru¬ 
ary 1925. The decisions in RahimaduUa 
Sahib V. Emperor (l) and Aiyakannu 
Pillai V. Emperor (2), and the 46cisions 
following them have no application to a 
complaint under S. 476 of the present 
Criminal Procedure Code. Those deci¬ 
sions wex*e passed under the old Criminal 
Procedure Code of 1898. The present S. 
476 empowers a civil, criminal or reve¬ 
nue Court, if it considers expedient in the 
interests of justice that an enquiry should 
be made into any offence referred to in 
S. 195, Cls. (b) and (c) which appears to 
have been committed in or in relation to 
a proceeding in that Court, to hold such 
preliminary enquiry, if any, as it thinks 
necessary, record a finding to that effect 
and make a complaint thereof in writing. 
S. 476, therefore, contemplates only a 
complaint and not an order for proceed- 
iiig against any person who, it thinks, 
has committed an offence. The wording 
of S. 476 of the old Code was different 
from the wording of the present S. 476. 
S. 476 of the old Code was as follows : 

When any civil, criminal or revenue 
Court is of opinion that there is ground 
for inquiring into any offence referred to 
in S. 195 and committed before it or 
brought under its notice in the course of 
a judicial proceeding, such Court, after 
making any preliminary enquiry that 

(1) [1908] 31 Mad. 140=17 M.L.J. 584=3 
M.L.T. 79=7 Cr.L.J. 54 (F. B.). 

(2) [19091 32 Mad. 49=9 Or. L.J. 41=19 ir.L 
J. 42=4 M.L.T. 404. 
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may be necessary, may send the ca^o for 
inquiry or trial to tlio nearest Magistrate 
of the first class. 

Under the present Criminal Procedure 
Code it is not only tlm Court in which 
the offence is committed, but also the 
Court which hears an appeal from that 
Court, is entitled to proceed under S. 476, 
and the present section contemplates a 
party moving the Court by nn applica¬ 
tion to take action under S. 4 76. In 
RahimaduUa Sahib v. Eryipcror (l), tiio 
learned Chief Justice observes : 

1 think there is considerable force in 
the observation of the Chief Justice that 
if months after the trial the Court may 
act under S. 476, it is difficult to appre¬ 
ciate the necessity of S. 195, .\s regards 

the general policy of the law, I agree 
with the views expressed by Geidt, J. “I 
do not think” “the learned Judge observes” 
‘that it was ever intended tliat when 
the proceedings had terminated and passed 
beyond the ken of tlie Court, the atten¬ 
tion of the Court should be subse(|uently 
re-drawn by some private person to the 
fact that in those proceedings, there had 
been committed some offence in contemj)fc 
of the Court’s authority or against public 
justice which deserved punishment. The 
commission of the offence and the desira¬ 
bility of a prosecution should be so patent 
as to move tlie Court at the time to take 
action without the stimulus of an appli¬ 
cation by some interested person.” 

The two reasons given by the learned 
Chief Justice are absent now. Under 8.195 
of the old Code, sanction was granted to 
a party for prosecution, but the i)resent 
S. 195 has done away with the sanction. 
The second reason that the Court should 
act suo motu without the stimulus of an 
application cannot apply to tlie present 
section, for it does contemplate an appli¬ 
cation being made by a party for institu¬ 
tion of proceedings. The words, ‘whether 
on application made to it in this behalf 
or otherwise’ have been introduced into 
the present section. In Aiyakannu Pillai 
V. Emperor (2), Sankaran Nair, J., holds 
that a proceeding under S. 476 does 
specifically authorise a Court proceeding 
under that section to make a complaint in 
writing signed by the presiding officer of 
the Court to a Magistrate of the first 
class. Another reason assigned by Sanka¬ 
ran Nair, J., is that there is no appeal 
against an order under S. 476. The pre¬ 
sent S. 476 (b) does ixrovide an appeal 
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both against a complaint made under S. 
470 as well as against an order refusing to 
lay a complaint before a Magistrate. It 
is' clear from the wording of the 
present S. 476 that all the arguments 
which weighed with the learned Judges 
who decided Rahimadiclla Sahib v. 
Emperor (l) and Aiyakannu Pillai v. 
Emperor (2) for coming to the conclu¬ 
sion that the proceeding under S. 476 
should be a part of the judgment proceed¬ 
ing before it or at least so soon after the 
termination of the judgment proceeding, 
as to make the order under S. 476 a part 
of the judgment ju'oceeding, are met by 
the changes made in the said section and 
by the enactment of two new Ss. 476 (A) 
and 476 (B). It is unnecessary to con- 
Isider tlie other cases on the point, as we 
hold that the changes made in the Code 
have met the arguments advanced by the 
learned Judges for coming to the conclu¬ 
sion that the Court acted without 
jurisdiction, if it passed an order under 
S. 476, some time after the termination of 
the xn'oceeding in which the offence com¬ 
plained of was said to have been com¬ 
mitted. The case in Maimg Shive Phe v. 
Ma Me Hmoke (8) does not help the ap¬ 
pellant. Ko doubt, if the Court after the 
lapse of considerable time, makes a com¬ 
plaint under S. 476 such complaint is 
open to the objection that it was made 
after an undue delay. Each case would 
depend uiKtn its circumstances. Iso hard 
and fast rule can be laid down as to 
within what time a complaint should be 
made under S. 476. If a Court disposes 
of a case on the last working day of a 
term and initiates proceedings under 
S. 476 on the first day of the re-opening 
of the Court, after the long vacation, can 
it be said that the Court acts with undue 
delay ? In this case, the application was 
made within 40 days of the delivery of 
the judgment in the appeal. A similar 
application was made to the Subordinate 
Judge of Kurnool and as the appeal was 
then i>ending, he dismissed the applica¬ 
tion with the remark “ that the peti¬ 
tioner, if advised, may renew his applma- 
tion after the litigation ends. 
application was renewed before the Dis¬ 
trict Judge after the disposal of the 
appeal and tl-^e District Judge gave 

notice to the counter-petitioner and laid a 

complaint on 5th February 1925. it 
cannot be said that, in the circumstances , 
(8) A. 1. R. 1925 Rang. 195. 
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there has been undue delay in institut¬ 
ing proceedings under S. 476. 

The next contention of Mr. Ven- 
katarayaliah is that there should be a 
finding that the appellants are guilty of 
an offence. The District Judge in his 
order dated 5th February 1925, has 
recoi’ded a finding that the Will is a 
forgery and it is unnecessary that all the 
reasons given in the judgment should be 
repeated in an order in which he comes 
to the conclusion that a complaint 
should be laid before the first Class 
Magistrate. 

It is next urged that there should be a 
reasonable probability of the prosecu¬ 
tion ending in a conviction and reliance 
is placed upon Munisiuaviy Mudaliar v. 
Rajaratyiam Pillai (4) and the cases 
referred to therein. In the case of sanc¬ 
tion under the old S. 195, it was the duty 
of the Court to see that there was a 
x'easonahle probability of the prosecution 
ending in a conviction, and to discharge 
frivolous and vexatious applications for 
sanction^; in order to prevent a person 
who gets the sanction from misusing it, 
the Court had to take care to see that 
sanction was granted to proper persons. 
Such considerations do not apply to a 
complaint made by tlie Court but the 
Court acting under S. 476 should not act 
capriciously or without proper grounds, 
S.476 (B), by which an appeal is provided, 
is a sufficient safeguard against frivolous 
complaints being made. Here, in this 
case, the District Court has preferred 
a complaint after due consideration of the 
evidence and after recording a finding 
that the Will propounded by appellants 
1 and 2 was a forgery. When two Courts 
have given a concurrent finding that the 
Will is a forgery, it cannot be said that 
the Court has not acted with due care 
and caution and without considering 
whether there is a probability of the 
prosecution ending in a conviction. As 
the appellants are to be tried for the 
off’ences with which they are charged, 
an^’^ strong expression of opinion by this 
Court on the merits of the case might 
prejudice them in their trial. The con¬ 
current finding of two Courts that the 
Will is a forgery is a sufficient guarantee 
for the view that this is a fit case to be 
enquired into by a Magistrate. 

The appeal is dismissed. 
_ Appeal dismissed^ 

(4^ A. L R. 1923 M-'id. 136 (F. B.). 
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Phillips and Eamesam, JJ, 

g SouHvitithu and others —Plaintiffs 1 to 
and Defendants 3 and 4—Appellants. 

V. 

Pavadai Pachia Pilhii and aixothei — 
Defendants 1 and 2 —Respondents. 

Second Appeal No. 1704 of 1923, De¬ 
cided on 24th July 1925, against the 
decree of the Dist. J., North Arcot, in 
A. S. No. 316 of 19J1. 

ijc Cttrll 1\ C.. S. 11 —Father altenattng some 
properties, others rctnainlmj undisposed of—Soti 
getting decree declaring the sale not binding on 
him and for recovery of his share after fatlu'r'.s 
death — Alienee stibseguentJy suing for general 
jxirtiiioH—Matter is res Judicata as regards pro- 
j>ertles sold, but the alienee can'get other proiierties 
05 substitxite—Hindu Law—Alienation by father. 

A father sold certain properties and some pro¬ 
perties wore )\ot disposed of by him. After his 
death his son alleging that the sales made by his 
father were not binding on him sued for partition 
and recovery of his share and obtained a decree. 
After the termination of the litigation, the sons 
of the alienee sued for a general partition of the 
properties of the father alleging that the properties 
left undisposed of by the father were enough to 
be aUotted to the share which the son is entitled 
to and that the whole of the properties sold to 
them may be allotted to the father's share and 
through the father to themselves, and in the 
alternative they prayed for the allotment of other 
properties as substitute if the Court held that the 
properties sold to them could not be allotted to 
them. 

Held : that the matter is res judicata so far as 
the property sold is concerned and so the first 
part of the praj'er must be disallowed, and further 
that as it was not in the plaintiff’s power to ask 
for a general partition in the former suit, the suit 
is competent for allotment to the plaintiffs of 
other properties as substitute: {Case-law coxi- 
sidered.) [P. 241. C, 2 P. 243, C. 1.] 

K, Sankara Sastri —for Appellants. 

N. Chandrasekhara Aiyar — for Res¬ 
pondents. 

Ramesam, J.— The facts out of which 
this second appeal arises are not in dis¬ 
pute. One Subbaraya Pillai, father of 
Ist defendant, died in 1918. He sold the 
properties mentioned in the plaint Sch. I 
to the 1st plaintiff’s father Roger on the 
27th February 1905, the properties men¬ 
tioned in Sch. II to 4th defendant on 
22nd May 1902, and the properties in 
Sch. Ill to the predecessors-in-title of 
the present 3rd defendant on 21st May 
1901. The properties mentioned in Sch. 
IV were not disposed of by him. The 
present 1st defendant alleging that the 
sales mentioned above made by bis father 
were not binding on* him sued for j)arti- 
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tion and recovery of his share in O. 8* 
No. 416 of 1916. He obtained a decree* 
That suit came up to the Higli Court in 
second apj)oal, and tlio decree in favour 
of the plaintiff was confirmed witli some 
variations which are not now material. 
After the termination of tho said litiga¬ 
tion the present j>laintilVs, tlie sons of tlie 
alienee of the proiiertios in Sch. i, l>ave 
now sued for a general partition of the 
properties of Subbaraya. They allege 
that the properties left undisposed of l>y 
him were enough to be allotted to tlie 
share which the present 1st defendant is 
entitled to. They pray in the first in¬ 
stance that the whole of the properties 
sold to them may be allotted to the 
father’s share and through the father to 
themselves, and in the alternative they 
pray for the allotment of other properties 
as substitute, if the Court holds that tlie 
properties sold to them and mentioned in 
Sch. I cannot he allotted to them. The 
District Munsif agreeing with tho plain¬ 
tiffs’ contention gave a decree for the 
properties sold to them. On apjieal the 
District Judge reversed the decree and 
dismissed the plaintiffs’ suit on the 
ground that the suit as framed is not 
maintainable. He was of opinion that a 
suit for general partition by a stranger 
purchasing specific items of property from 
one of the members of a joint family 
should be filed before a suit by a non¬ 
alienating coparcener for iiartition of the 
alienated item is filed and decreed, anl 
would not be maintainable after the 
partial partition was decreed. In the 
result he dismissed the jilaintifts’ suit. 
The plaintiffs appeal. 

In second appeal the plaintiffs have 
urged their right to both the alternative 
prayers. The right of a purchaser to file a 
suit for general partition and to work out 
his rights and equities either by having 
the properties sold to him allotted to the 
share of the alienor or by getting other 
properties in substitution is not in dis 
pute before us, and has been conceded 
on both sides : vide Aiyyagari Venkata 
Hamayya v. Aiyyagari Raviayya (j) 
The right of a non-alienating co-parcenef 
to file a suit for partial partition and get 
a decree for his share is equally settled 
and must now he taken as established 
law. [Vide Venkatach ella Pillai v 
Chinnayya Mudaliar (2), Stchramanya 

(1) [19023 25ljad. 690 (F. B.). 

(2) [1870] 5 M. H. C. 166. 
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Cliettiar v. Padinahahlia Chettiar (3) 
a^nd Ibuyaynsa Bowther v. Thiruvenkata' 
swami iVa/cA:(4)]. We must start; from 
the basis tliat these decisions were cor¬ 
rectly decided. If in a suit for ijartial 
partition the purchaser does not defend 
the suit on the ground of his equity, or 
if his plea is disallowed, the decree must 
be regarded as final. It is true, as pointed 
out in Ramkishore Kedarnath v. Jai- 
nara^iarv biavirackpal (o), that it is com¬ 
petent for the Court to make the whole 
or any part of the relief granted in such 
a suit to the non-alienating coparcener 
conditional on his assenting to the results 
of a suit for general partition. In the 
present case no such equities were urged 
in the former second appeal. What was 
urged was tliat the purchaser was entitled 
to insist on the son suing for a general 
partition, not that he himself was en¬ 
titled to sue for a general partition, 
and get the property allotted to his 
share and that the decree in that 
suit should be made conditional on the 
result of such a suit. Thus we have got 
the fact in this case that in the former- 
suit no condition was added to the decree. 
In Ua'iitfKindo.s BctTridaydl v. Vdllcihhdcis 
(6), Batchelor and Kemp, JJ., added a 
reservation staying execution of the 
decree and giving three months to the 
defendant to file a suit for general parti¬ 
tion. It practically amounted to mak¬ 
ing the decree conditional. The question 
that now arises is : What is the effect of 
the unconditional decree in the former- 
suit ? We think that, so far as the parti¬ 
cular property is concerned, the former- 
suit is final and makes the matter res 
judicata and the plaintiffs are not entitled 
to their first prayer. The result of the 
decree in the former suit is that the 
plaintiff in that suit gets his share as his 
separate property, and does not hold it as 
joint family property. The learned vakil 
for the appellants relies on two decisions. 
The first decision he relies on is Subba 
Goiinddn v. Krishndnidchdri (7). In that 
case a non-alienating coparcener sued 


(3) [1896] 19 Mad. 267. 

U) [1910] 34 Mad. 269=20 M. L. J. 748 = (1910) 
M. W. N. 880= 8 M. Xu T. 269 (F. B.). 

(5) [1918] 40 Oal. 966=40 I. A. 213=(1913) 

M. W.N. 661=14 M. li. T. 163=17 C. 

N 1189=18 O. L. J. 237=16 Bom. Xm a. 
867=26 M. li. J. 512=11 A. L. J. 865=10 

N. li. R. 1 (P. O.). 

6 ) 11918] 48 Bom. 17=20 Bom. L. R. 472. 

7) A. I. R. 1922 Mad. 112. 
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not for partial partition but for possession 
of the property alienated on the ground 
that the sale was void. His suit was 
decreed. It \vas held that a suit for 
general partition by the purchaser was 
afterwards maintainable. It was pointed 
out by the learned Judges that it was not 
in the power of the defendant in the prior 
suit to convert the suit for pcssession into 
a suit for general partition. In so far as| 
the suit for general partition beyond the 
specific properties sold is concerned, these 
observations are undoubtedly in favour of 
the appellants. But this case cannot be 
regarded as authority in their favour so 
far as the first prayer is concerned. The 
first suit in that case was a suit for pos¬ 
session and when the non-alienating co¬ 
parcener got a decree for the properties, 
it must be taken that he obtained pos¬ 
session of the properties on behalf of the 
joint family ; it cannot be said that he 
obtained it as his separate property. In 
the appeal before us the first suit was a 
suit for partial partition and, as we 
already observed, the Ist defendant 
obtained the property as his separate 
property. The second case relied on by 
the learned vakil for the appellants is 
Ddvud Beevi Ammal v. BddhaLrishnd 
Aiydr (8). The observations of Wallace, J. 
particularly are in their favour. These 
observations seem to be obiter dicta ; for, 
on the facts of that case, the observations 
were not necessary. The suit for partial 
partition by the son was pending at the 
time when the suit for general partition 
was taken for consideration and decreed. 
Wallace, J,, seems to have been of opinion 
that, where a non-alienating coparcener 
obtained a decree in a suit for partial 
partition, he obtains the property as joint 
family property. This is indirectly to 
say that the decision in Venkatdch ella 
Pilldi V. Chinnayyd Muddlidr (2) and 
other cases allowing a suit for partial 
partition are erroneously decided. There 
is no purpose in a decree for partition if 
the only object of it is merely to get 
rid of the sale and not to divide the 
property by metes and bounds. So long 
as such a suit is permissible and the 
decree directs division of the property by 
metes and bounds, the result of the decree 
must be that the coparcener gets his 
share as separate property. And as there 
is no condition or reservation attached 
to the former decree as was pointed out 

(8) A. 1. R. 1923 Mad. 467. 
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in Ramkishore KediiyJiath v. Jaitiarof/an 
Ramrachpal (”)), or as was done in Hau' 
'inandas Ramdayal v. Vallabhdas (6), 
that decree is final and cannot ))e re¬ 
opened in another suit. It seems to us, 
therefore, the matter is res judicita so 
far as the property sold is concerned anti 
the first part of the appellants’ contention 
must therefore be disallowed. 

Coming to the second prayer : it is obvi¬ 
ous that all the authorities and the trend 
of the previous discussion go to show that 
the suit is maintainable. It was not in 
the plairtiff’s power to ask for a general 
partition in the former suit as was 
pointed out in Goundan v. Krish- 

namachari (7). The learned vakil for 
the resix)ndents does not support the 
District Judge’s judgment on this point. 
The result is that the second appeal must 
be allowed, and the case remanded for 
disposal according to law in the light of 
the above observations. Appellants will 
have refund of their Court-fee on the 
appeal memorandum. We may say that 
we agree with the District Judge in 
thinking that the position of the 3rd and 
4th defendants is the same as that of the 
plaintiffs and they will be given a similar 
decree in this case. In the second appeal 
each party will bear his own costs. 

Appeal allowed. 
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Ht'td : that tho cause of action w.is the tortious 
act of the defonihint and the incurring of tlio ex¬ 
penses merely gt> to swell the damages and there¬ 
fore the claim thereto did not survive to the ex«?- 
cutor or legal reprosentative.fP 2-13 C 2. P 214 Cl] 

T’. Rajaifop'ilii Aii/p} —for Ajtpollants. 

0. 1 . AtKDitakiishud .l///ar and iS. 

Siinduraraja .Aiuniiijar -- for Kositon- 
dents. 

Coutts-Trotter, C. J. -Tins is a point 
of some little interest. A man called 
Suhramania Chetty started a suit for 
damages for malicious j>rosecution and in 
his plaint, he claimed a sum of money l)> 
way of general damages, and he also 
claimed special damage under two heads, 
the first was vakil’s fees and the second 
was travelling and other incidental ex¬ 
penses for securing the attendance of wit¬ 
nesses for the purpose of defending the 
prosecution which was launched against 
him. We will take it that tliat prosecu¬ 
tion failed and, had this unfortunate man 
lived, he would have got substantial 
damages against the defendant, which 
would have included the special damage 
alleged to have been incurred by him. As 
a matter of fact, he died wdiile the suit 
was pending, and when the suit actually 
came on for trial before the learned Sub¬ 
ordinate Judge, it was proiX)sed to con¬ 
tinue the action with his executor or 
legal representative substituted as the 
plaintiff. The learned Judge held that 
that could not be done and we agree witli 
him. 


Coutts-Trotter, C. J., and 
V iSVANATHA SaSTRI, J. 

Palaniappa Chettiai —Plaintiff — Ap¬ 
pellant. 

v, 

B. Raja Rajesivara Sethupathi alias 
Muthu Ramalinga Sethupathi Avergal, 
Raja of Ramnad and others —Defendants 
—Respondents. 

Appeal No. 131 of 1924, Decided on 
28th August 1925, against the decree of 
the Sub.-J., Madura, in O. S. No. 20 of 
1923. 

^ Civil P. C., O. 22, i?. 1 — Malicious prose¬ 
cution, — Claim to recover Incidental expenses for 
defending the prosecution does 7U)t survit'e. 

In a suit f r damages for malicious prosecution, 
the plaintiff, in addition to general damages, 
claimed also special damages under two heads: (l) 
the vakil's fees ; and (2) travelling and other inci¬ 
dental expenses for securing the attendance of wit¬ 
nesses, in defending the prosecution launched 
against him. The plaintifi died dariog the pen¬ 
dency of the suit ; 


The thing can be put in two w'ays : (l) 
on a narrower and (2) on a broader 
ground. The narrower ground is this : that 
his cause of action throughout is the torti¬ 
ous act of which he was the victim and 
not the fact that he incurred out-of- 
pocket expenses, e.g., for getting himself 
cured by a doctor in case of personal in¬ 
juries or getting himself defended by a 
barrister or a vakil in case of malicious 
prosecution. That goes to swell the bill 
against the defendant : but it is not a 
cause of action. The cause of action is 
that which was done to him by running 
him over or by prosecuting him mali-* 
ciously, as the case may be. When we come 
to the case of an executor or legal repre¬ 
sentative, his cause of action on behalf of 
the estate is quite different. He can only 
sue for a tangible, measurable, i)ecjniary 
loss caused to the estate by reason of the 
tortious act, so that it would follow on the 
narrower ground that although both the 
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plaintiff if living and his legal represen¬ 
tative after his death, had a cause of action 
for the recovery of those out-of-pocket ex¬ 
penses caused by the wrong of the defen¬ 
dant ; nevertheless, they would recover 
them in different rights and for different 
reasons. The living plaintiff will recover 
them as part of the damages for his gene¬ 
ral cause of action, i.e., malicious prose¬ 
cution ; while to the executor or adminis¬ 
trator, the expenditure would be the sole 
cause of action : because, to that alone, 
would he he entitled to a judgment. It 
may be imt, as it was put in the English 
case of Pulling/ v. Great Eastern llailway 
Co. (l). on tile liroader ground that these 
expenses are not losses to the estate of 
the deceased, within the meaning of the 
Act of Parliament (the wording of which 
is jiractically identical with that of the 
Indian statute, because they are so sub¬ 
merged and overtopped by the real cause 
of action which w'as the tortious injury, 
here, malicious iirosecution), but they 
|must be treated as a mere incident of that 
cause of action and not as giving rise to a 
separate bead of liability enuring, after 
death, to the legal representative. On 
that view, the legal representative could 
not start an independent action for the 
exj)ense8 of the malicious prosecution, as 
in the present case. We respectfully 
agree, but in any event, we think that the 
learned Judge was quite correct in holding 
in accordance with the authorities in Cal¬ 
cutta and Madras that the cause of action 
of the deceased man himself and that, if 
any, of his executors, are so different that 
it would be impossible to permit his legal 
representatives to carry on a suit insti¬ 
tuted by him to recover damages. That 
being so, there is no cause of action and 
this appeal will be dismissed. One set of 
costs to be divided. 

Appeal dismissed. 


4 
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Devadoss and Waller, JJ. 

M. V. Srinivasa Aiyamjar and another 
—Petitioners—Appellants. 

V. 

It{/. Pratapa Simha Rajah Saheb, the 
JiiniGr Prince of Tanjore —2nd Defen¬ 
dant—Respondent. 

Aijpeal No. 169 of 1925, Decided o® 
15th September 1925, against the order of 
the Dist, J., West Tanjore at Tanjore^ 
D,'- 21st November 1924, in I. A. No. 335 
of 1921. 

Civil P. C., O. 22, R. 10 — Suit terminated and 
decree pa-ised—Mortgagee from one of Oie party 
cannot be made a party to the snit especially ivhen 
hla claUn is challenged on the ground of its being 
a ji^urlons transaction and of the parties not re¬ 
ceiving full consideration—The mortgagee's re- 
medyiis to bring a separa'e suit. 

Rule 10 applies only to pending suits, wherebj* 
a person who derives title from a party will be en¬ 
titled to be brought on record if it is shown that 
he has secured a good title from the party, and 
that it is to his interest to be brought on record 
in the suit. But where the suit has come to a 
termination and a decree has been passed and 
money ha.s been deposited in Court in pursuance 
of the decree a mortgagee from one of the parties 
oanuot be impleaded and allowed to claim the 
amount in Court in part discharge of his mort¬ 
gage amount e.specially where his claim is resisted 
on the ground that the transaction is an usurious 
transaction and the consideration recited in the 
mortgage document did not actually pas.s. The 
proper remedy of the mortgagee in such a case is 
in the ordinary course to bring suit against tha 
party. (p C 1, 2] 

.1. Krishnaswami Aiyat —for Appel- 
lant.s. 

T. V. Math ahrishna Aiyar and S. V, 
Narayana Aiyat —for Respondenfc. 

Judgment. —This appeal is against 
the order of the District Judge of West 
Tanjore declining to make the appellants 
parties to O. S. No. 3 of 1919 on the file 
of the Court. The appellants applied to 
the lower Court to be made parties to 
the suit on the ground that they were 
mortgagees of the interest of Pratapa 
Simha Rajah, the 2nd defendant in O. S. 
No. 3 of 1919. The contention of the 
appellants is that they have got a mort¬ 
gage of the interest of the 2nd defendant 
in the suit and that they are therefore 
entitled to he made parties to the suit. 
The learned Judge has considered the 
petition on the merits and has declined to 
make them parties. The petitioners have 
taken a mortgage of the share of the knd 
defendant for Us. 1,70,000. The suit was 
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tlecreed some t\\no and fcbe appeal 

against the decree of fclio Subordinate 
Judge was disposed of by this Court in 
1923. Pursuant to the decree of the High 
Court, the properties in suit are being 
divided, and a sum of Rs. 70,000 is said 
to he in deposit in the District Court to 
the credit of the suit. The objection of 
the 2nd defendant to the petitioners being 
brought on record is that the transaction 
evidenced by the mortgage is a usurious 
transaction and that out of Rs. 1 70,000 
not even Rs. 50,000 was.spent on behalf of 
him. The answer of the appellants is that 
at least Rs. 50,000 is admitted to have 
been received by the 2nd defendant, and 
therefore so,far as that amount is con¬ 
cerned, the appellants are entitled to be 
paid by the 2nd defendant. It is unneces¬ 
sary to consider this question in a matter 
like this. The suit was disposed of some 
time ago and the application is made 
^ under O, 22, R. 10 of the Code of Civil 
iProcedure. That rule applies only to' 
il^ending suits, whereby a person who 
derives title from a party will be entitled 
to be brought on record if it is shown 
that he has secured a good title from the 
party, and that it is to his interest to be 
'brought on record in the suit. In this 
lease the suit has come to a termination 
and a decree has been passed. The object 
of the ai)pellants is to secure the amount 
in Court in part discharge of the mortgage 
amount. The contention of Mr. Alladi 
Krishnaswami Aiyar is that he being a 
mortgagee of immovable property is en¬ 
titled to be paid the amount in Court. No 
doubt in cases of ordinary mortgage of a 
^ Ifund or sum of money the mortgagee 
'would be entitled to be paid out of the 
jamount, but where the claim is resisted 
jon the ground that the transaction is a 
usurious transaction and the consideration 
recited in the mortgage document did not 
(actually pass, we do not think the Court 
jwill be justified in making a ijerson a 
party to the suit and thereby prevent the 
person from whom he derived title from 
disputing his right to receive the amount. 
By making the appellants parties to the 
suit very serious complication will arise. 
They can have their remedy by bringing 
a suit agiinst the 2nd defendant. It 
^ would not be right at this stage to make 
appellants parties to the suit and thereby 
prevent the 2nd defendant from putting 
forward any defence he may have to the 
claim of the appellants, in this connec- 
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tion we uiay refer to a recent judgment of 
the Privy Council reported in fjojirant! v. 
Safa Chant! (l) whore their Cordships 
observe :— 

It is out o( the question tliat per¬ 
sons, who assert that tliev liavo a doriva- 
tive interest in the stake of a suit, can hv 
getting added as plaintilVs, he associated 
in a decree, in fav«nir of the j»erson who 
has the only real title.” 

' In this case there has been no devolu¬ 
tion of interest in the sense that all tlie 
interest of 2nd defendant has come to tlie 
appellants. The a])pellants have only a 
mortgage interest and they have to enforce 
the mortgage right in the ordinary course. 

We think the order of the learned Judge 
is correct and we dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) A. I. R. l923 ~irC.^ 'lGS. ' ” 
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Phillips and Ramksam, JJ. 

Narayana Aludaliar and aywthe) —De¬ 
fendants 7 and 8—Appellants. 

V. 

Nagappa Nndnliar and anothe )— 
Plaintiff and Gtli Defendant—Respon¬ 
dents. 

.\ppeal No. 375 of 1924, Decided on 
25th September 1925, against the decree 
of the Sub-J., Tiruvalur in O. S. No. 27 
of 1923. 

J. '< (rt) I,itni!a(ion Acf, Art. lil— Applhability. 

An hereditary ofli'-e P.ubjt;ct to a temporary iu" 
rumbenoy by a p:^rson not in the direct line o^ 
succession is still an hereditary cilice. [24d C 1] 

( 6 ) Luniiafton Act, Art. 144 — Sovu'btnlij sJuiuld 
hr in (ulrcr>ciy to ptnintiff. 

To defeat plaintiff's right to succeed, on the 
ground of adverse possession, it must bo aflirma- 
tively proved that the pcss?ssion 'vas held swlver- 
sely to plaintiff by somehoily for the statutory 
period. [P 246 C 2] 

T. L. Venkatarama- Aiyai —for Appel¬ 
lants. 

K. Bash yam Aiyangar and K. S. Desi~ 
kan (aviicns curiae) —for Respondents. 

Judgment.—We agree with the con¬ 
struction put upon the Will by the lower 
Court and find that the plaintiff was 
appointed co-trustee with Anjalai Achi, 
the widow of the testator, and that after 
Anjalai Achi’s death, the plaintiff was 
entitled to the possession of the charity 
properties as trustee. It is, however. 
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contended for the appellants that the 
plaintiff’s right to recover -the trust 
properties is barred by limitation on the 
ground that his is a suit to recover a non- 
hereditary office to which the trust pro¬ 
perties are appurtenant and reliance is 
placed on the decision in Kidamhi Hagava 
Chariar v. Tirumalrti As'iri Nallur 
Ragavachariar (l), which purports to 
follow lagan Nath Das v. JDirhhadra 
Das (2), and Tammirazu Ramazogi v. 
Pantina Narasiah (8). In this case it was 
held that when a suit was brought for an 
office, namely, tlie office of Dharmakartha 
of a temple to which certain immovable 
property was attaclied, the article appli¬ 
cable was Art. 120 and not Art. 144 on 
the ground that the right to the land was 
only secondary to and dependent on the 
right to the office. In the present case 
the facts seem to be distinguishable. The 
argument is that the trusteeship is an 
office within the meaning of this ruling ; 
but assuming that there is such an office 
as ‘ trustee ’ in the present case, the 
possession of the land is certainly not 
secondary to the possession of the office ; 
for if the land is not in the possession of 
the office-holder there is no other duty or 
responsibility attached to the office which 
he could perform, and to give possession 
of the office of trustee without giving 
possession of the land, of which he is 
trustee, would be entirely nugatory, for 
there would be nothing that the trustee 
could do without the possession of the 
land. Apart from this, it is very doubtful 
whether the office in the present case is 
not hereditary. The testator appointed 
his wife trustee and the plaintiff as joint 
trustee and directed that the succession 
thereafter should be hereditary. The 
office, tlierefore, appears to be an heredi¬ 
tary office subject to a temporary incum¬ 
bency by a person not in the direct line of 
succession. If it is an hereditary office, 
the period of limitation would be 12 years 
and not six as contended for by the 
appellants. The allegation that the office 
was held adversely by plaintiff was never 
put forward in the lower Court, but it 
appears that the plaintiff's title to posse? 
sion arose on the death of Anjali Achi 
in 1911 and this suit was not brought till 
1920. Thus it would appear that more 
than 6 years had elapsed since his right 

IR £19^.8] 26 Ma^ 118. 

(8) [1892] 19 Cal. 770. 

12) 6 M. H. O. R. 301. 


to possession accrued. In order to defeat 
plaintiff's right it must be proved that 
somebody held possession of the office 
adversely to him for 6 years. The only 
evidence we have is that the charity has 
been conducted and that for a time the 
first defendant was in possession and that 
for a time Defendants 7 and 8 were in 
possession but there is no definite evidence 
that any one person has held adversely 
for a period of 6 years. In the absence of 
evidence to this effect which it was 
incumbent on the appellants to produce, 
we are not able to say that the plaintiff’s- 
title is barred by adverse possession, even 
if the period of limitation is governed by 
Art. 120. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 
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Devadoss and Waller, JJ. 

Kanuri Venkata Siva Rao and others — 
Petitioners. 

V. 

Chittori Rama Krishnagga —Respondent 

Civil Revision Petition No. 482 of 1924, 
Decided on 5th October 1925, from the 
order of the Dist. Munsif of Bezwada, in 
I. A. No. 208 of 1924. 

(a) Jurisdiction—Civil Courts cannot restrain a. 
metnber of panchayat, from entering his duties 
as panchayatdar. 

A suit to obtaio a declaration that the election, 
of the members of the Panchayat Court is Toid, 
cannot be entertained by a civil Court, nor can it 
issue an injunction restraining the members from 
entering upon their duties as panchayatdars. 

[P. 247. C. U 

( 6 ) Jurisdiction When a public body is created 
by statute empowering Government to frame rules 
for Its working. Government can appoint a tribu- 
ncU to decide disputes as to that body. 

When a public body has been created by a statute 
aod that statute empowers Government to frame 
rules for its working, it is open to Government t^ 
create a forum for the purpose of deciding disputes 
as to elections directed to be carried out under the 
statute and thereby to exclude the jurisdiction of 
the ordinary civil Courts: A. I. It. 1924 Mad. 523, 
FoXL [P. 247, C. 1 and 2] 

//. i4. Govindaraghava lyei —for Pefci* 
t loners. 

P. Suryanarayana Rao —for Respon¬ 
dent. 

Judgment. —This revision petition 
arises out of a suit filed in the Court of 
the District Munsif, Bezwada. The object 
of the suit was to obtain a declaration 
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that the election of the defendants as 
members of the Panchayat Court of 
Bezwada was void. Pending* the trial 
of the suit, the plaintiff applied for a 
temporary injunction restraining^ the 
defendants from entering upon their 
duties as panchayatdars. The Distinct 
Munsif decided that he had jurisdiction 
to entertain the suit and proceeded to 
grant the injunction applied for. The 
result, but for the interference of this 
Court, might have been to deprive the 
citizens of Bezwada for several years of 
the service of a Panchayat Court. 
Rule 64 of the rules framed by Gov¬ 
ernment under the Village Courts 
Act provides fully for the compe¬ 
tency of the proceedings of Panchayat 
Courts despite defects in their consti¬ 
tution or in the qualifications of their 
members. So that it was as unneces¬ 
sary as it was undesirable for the 
Munsif to have passed the order he 

did. 

Apart from that, we are of opinion that 
he had no jurisdiction to entertain the 
suit. Rules have been framed by Govern¬ 
ment under the Act to regulate the elec¬ 
tion of panchayatdars. Rule 18 (a) lays 
down that objections to an election shall 
be made within 7 days after the election 
to the Revenue Divisional Officer, who 
shall enquire, except in certain eases 
which are to be referred to the Collector, 
to pass orders. Sub-section (b) declares 
that the orders of the Revenue Divisional 
Officer and the Collector respectively shall 
be final and not liable to be contested by 
suit or otherwise. It does not appear that 
the plaintiff made any attempt to 
comply with these rules. Instead of 
doing so, he has resorted to a method of 
contesting the election, which has been 
expressly excluded by the rules. The law 
on the subject has been stated in Koiia 
Thimma Reddi v. The Secretary of State 
(l), to which decision one of us was a 
party. It is this : that when a public 
body has been cr*eated by a statute and 
that statute empowers Government to 
[frame rules for its working, it is open to 
Government to create a forum for the pur¬ 
pose of deciding disputes as to elections 
directed to be carried out under the statute 
and thereby to exclude the jurisdiction of 
the ordinary civil Courts. The same 
principle is laid down in Bhaish anker 


Nauiihhiii v. The yiunicipal Corporation 
of Bomhaif : “Wliero a siiecial tribunal, 
out of tlio (U’llinary course, is a])j>ointO{l 
by an Act to determine questions as to 
rights whicli are tlie creation of the .\ct, 
then, except so bir as otborwiso expressly 
provided or necessarily implied, that 
tribunal’s jurisdiction to det ermine tliose 
questions is exclusive. It is an essential 
condition of those rights that they should 
be determined in the manner prescribed 
by the Act to which they owe their 
existence. In such a case there is no 
ouster of the jurisdiction of the ordinary 
Courts, for they never had any.” In tliis 
case, the jurisdiction of the Courts has 
been excluded by express words. 

It is, of course, argued rthat the 
rules framed under S. 78 of the Act 
are ultra vires. That section empowers 
the Governoi-in-Council to make rules to 
“regulate the appointments or elections of 
Presidents and other members of the 
Panchayat Courts.’’ It is, we think, a 
necessary part of this power of regidation 
that Government should appoint a tribu¬ 
nal to enquire into and decide objections 
to such elections. 

The revision petition is allowed with 
costs throughout. 

Petition- allowed^ 


(2) [1907] 31 Bom. 604=9 Bom. L. R. 417. 
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Spencer, J. 

Nat-isa Aiyar and others —Appellants. 

V. 

Panchapagesa Aiyar and others Res¬ 
pondents. 

Second Appeal No. 282 of 1923, Decided 
on 2nd October 1925, against the decree 
of the Dist. J., East Tanjore, at Kega 
patam, in A. S. No. 277 of l9.iil. 

Hitidtt Law — Alienation — Widow 2\ecesfilty 
Alienation challenged 40 years afterwards—C(nt- 
duct of the parties who could have objected sfiouia 

be looked to. . , tlt- .3 

Id a suit to challenge alienation by a rliudu 

widow 49 years after its date, it was found ^hat 
the sister of the last male owner had attested the 
deed, that two reversioners had attested a sale 
deed by the alienee, and in a partition among the 
reversioners they had agreed not to challenge the 
alienation and during the widow’s lifetime the 
alienation was not challenged by the reversioners. 

Held : that these circumstances lead to the in¬ 
ference that the alienation was for necessity i 
A 1. li. 1922 P. C. 163 and 43 Mad. 541. Bef. 

[P. 248. C. 1, 2.] 


(1) A. L R. 1924 Mad. 523. 
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T. B. Bamachandra Aiifar, V. K. Sri‘ 
7iivcisa Aiija7i(/ar and S. BaviaswciTni 
Aii/ai for Appellants. 

B. Sitarama Ait/a) for Respondents. 

Judgment— The plaintififs brought 
this suit as reversioners to recover 
certain property alienated by a widow 49 
years before suit, in 1871. The question 
of fact to be decided was wliether the 
alienation was for necessai’v ]>urpose 3 
binding on the reversioners. There is no 
recital in the document (Ex.l) as to the 
purpose for whicli the land was sold. 
Owing to the great lap^e of time since 
t!ie alienation took i>lace, no direct evi" 
dence was available to prove for what 
T>urp05e the widow sold the property. 
The Courts below tlierefore had to depend 
upon evidence as to the attendant circuni" 
stances and the conduct of the parties ; and 
both Courts finally came to the conclu~ 
sion that the alienation could not be 
questioned. 

The alienation of 1871 by Dharmi 
Ammal was in favour of Arunachala 
Aiyar, grandson of Parasurama Aiyar, the 
common ancestor. Arunachala Aiyar’s 
four sons sold the same property under 
Ex. II, in 1867, to the father of Defendants 
1 and 2 and the grandfather of the third 
defendant. 

The decision in Chandra DKiir 

Biswas v, Jagat Kishore Acharjga Chow- 
dhuri (l)^ by the Privy Council, was to 
the effect that a Court might look to the 
recitals in a document of alienation as 
proving necessity in a case whore, owing 
to the lapse of time, it was unreasonable 
to expect exact evidence as to the nature of 
the transaction. That case is not directly 
in iioint, but the observation at page 198, 

The circumstances are sufficient to 
justify the assumption that proper en¬ 
quiry would liave disclosed that real 
necessity existed, ” is an observation 
which may be applied to the present 
case. The question here is whether under 
the circumstances, as we know them at 
this distance of time, the Courts below 
were justified in jn-esuming that if the 
purchasers had made enquiries at the 
time of their purchase in 1871, they 
would have found that the widow was 

U) Ciyicj 44 Cal. 1. A. 249=20 M. 

L. T. 335=31 M. L. J. 563=(1916) 2 M, 

W. N. 336=4 L. W. 458=18 Bom. L. R. 

868=14 A. L. J. 1103=24 0. L. J. 487= 

1 P. L. W. 1=21 C. W. N. 225=10 Bur. 

li. T. 177 (P. C.). 


alienating the property for necessary pur¬ 
poses. The only circumstances in the pres¬ 
ent case, which have any bearing on the 
present question, are the conduct of per* 
sons who had a right to object if the 
widow was alienating the estate or part 
of it witliout necessity. First there is the 
fact that the sister of the last male owner 
namely Sitalakshmi, attested Ex. I. Next 
there is the fact that Kalyanasunda" 
ramiah and Ayyasami Ayyan, two of the 
reversioners, attested Exhibit II, which 
is a sale deed by the sons of the vendee 
from the widow. Lastly, there is the 
fact that in the partition which look 
place in 1911 the reversioners agreed not 
to question any of Dharmi AmmaTs] 
alienations in favour of any one of them. 
There are also negative circumstances 
which lead to the same inference. During 
the widow s lifetime none of the rever¬ 
sioners brought a suit for a declaration 
that the alienation was invalid. In 
Magniram Sitaram v. Kasturbhai Maiii- 
hhai (2) Lord Buckmaster observed in 

the ease of a grant by a shebait to a 
temple: 

At the lapse of 100 years, when every 
party to the original transaction has 
passed away, and it becomes completely 
impossible to ascertain what were the 
circumstances which caused the original 
grant to be made, it is only following the 
policy which the Courts always adopt, of 
securing as far as possible quiet possession 
to people who are in apparent lawful 
holding of an estate; to assume 
that the grtant was lawfully and not un¬ 
lawfully made. ” 

In another Privy Council decision in 
Venkata Beddi v. Bani Saheba of Wadh- 
wan (3) similar observations occur as to 
the presumptions permissible to fill in 
details which have been obliterated by 
time when there is an attempt to impeach 
a transaction which has taken place a 
great number of years ago. In the present 
case, I am of opinion that the Courts 
below were justified by the conduct of the 
reversioners in raising the presumption 
that the alienation made by Dharmif 
Ammal under Ex. I w'as for necessary! 
ljurposes. 

Mr. Ramachandaa Aiyar did not press 
the objection taken in paragraph 2 of the 

~{2) A. I. R. 1922 P. O. 163. 

(3) [1920] 43 Mad. 541=47 I. A. 6=38 M, L. 

J. 393=11 L. W. 451=(1920) M. W. N. 316 

=18 A. L. J. 367=22 Bom. L. R. 54l(P. C.). 
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written statement of Defendants 4, 5 and 
6 as to the validity of the registration 
when Panchapagesa Aiyar, the senior 
member of the family, had died and his 
legal representatives refused to endorse the 
document, and there are no materials to 
go into the question of the validity of 
the registration, seeing that it appears 
from the endorsements on Ex. II that 
there was an appeal to the District Regis¬ 
trar which resulted in registration being 
ordered. 

In the result the Second Appeal is dis¬ 
missed with costs. 

Appeal dismissed. 
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Phillips, J. 

(Put/iia Madathil) Subramaniain Pattar 
of Engadiytir Amson and Desam and an' 
other —Plaintiffs—Appellants. 

• V. 

Karnavaii Vein Nair and others — 
Defendants—Respondents. 

Second Appeal No. 1720 of 1922, Deci¬ 
ded on 23rd July 192o, from the decree 
of the Dist. J., South Malabar, in A. S, 
No. 465 of 1921. 

Promissory yote^Trusiccs promUing to repay 
in their capacity as tritstces—Devasxcont property 
Is also liable If necessity for borroiclng is proved. 

A promissory note v?as executed by the Uralars 
of a devaswom promising to pay in our capacity 
as Uralars of the devaswom to pay’* and that the 
amount that has b»en taken in cash is due to you 
from the devaswom.” 

Held : that the plaintiff was entitled not only 
to a personal decree against the Uralars but also 
against the devaswom provided that there was 
necossitv to borrow on behalf of the devaswom. 

% ' [P. 249. C, 1 & 2] 

K. P. Ramkrishna ,Aiya) —for Appel¬ 
lants. 

K, P. M. Menofi —for Respondents. 

Judgment. —This is a suit on a pro¬ 
missory note executed by the defendants 
who are Uralars of a devaswom. In the 
promissory note it is recited that the two 
defendants promise “ in our capacity as 
Uralars of the devaswom to pay” and 
again we have the recital the amount 
that has been taken in cash is due to you 
from the devaswom.” Notwithstanding 
this specific recital of the liability of the 
devaswom for the suit debt the lower 
^ appellate Court has held, relying on 
Saminatha Aiyar v. Srinivasa Aiyar (l), 

(1) [1916] 32 M. L.J. 259=21 M. L. T..9l=5 

L. W. 323=(1917) M. W. N. 278, 
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that the plaintiff is entitled only tn :t 
personal decree against the Uralars. 
Since the District Judge dolivored hi.s 
judgment another case of this Court lias 
been reported, nuinoly, Siindaresan Chet’ 
tiar V, Viswanatha Pitnd.iva Sannadh r 

(2), in which the facts are idonticil with 
the present case, namely, tliei-o was a 
distinct understanding in tlio jufaniso 
made by the Uralar.s that the money was 
to be repaid out of devaswom funds, that, 
is to say, not only did they pledge their 
personal credit, but they entered into a. 
contract with the plaintiff that the deva¬ 
swom funds should be liable for the re¬ 
payment of the debt. These facts distin¬ 
guish the present case from that reported 
in Sajuinatha Aiyar v. Srinivasa Aiyar 
(l) and also that in Amvialu Ammal y. 
Namayiri Ammal (3). In this latter case 
the learned Judges refused to consider 
the question of liability of trustees of 
religious institutions and based their judg¬ 
ment on the liability of secular triistee.s 

% 

and adopting the same argument as that 
adopted in the earlier case, held that 
there was only a personal liability. This 
conclusion is based on the principles of 
English Law relating to trustees, but it is 
doubtful whether they are applicable in 
their entirety to persons like heads of 
mutts or managers of religious institu¬ 
tions who are not in the strict sense of 
the word trustees. It is suggested for' tho 
i-espondents that because the earliest deci¬ 
sion in Sriniatk Deivasikhamani Pandarn 
Sannadhi V. Noor yiahomad Rotvther{4) 
is doubted in Saminatha Aiyar v. Srini¬ 
vasa Aiyar (l), where it is to a limited 
extent approved in Snndaresan Chettior 
V. Visivanatha Pandara Sannadh i 
that there is a divergence of opinion bet¬ 
ween the two Benches. But Krishnan, J. 
in Simdaresan Chettiar v. Viswaaiatho 
Pandara Sannadhi (2) merely says that 
he is inclined to follow Sriinath Deiva- 
sikamani Pandara San?iadhi v. Noor 
Mahomad Rowther (4) ‘‘ where the debt 
is not incurred pui-ely on the personal 
liability of the debtors. ” This limitation 
of liability is the cardinal distinction bet¬ 
ween the present case and that in Sami' 
7iatha Aiyar v. Sririivasa Aiyar {l), where 
the authority of the prior decision wag 

~~( 2 ) A. I. R. 1922 Mad. 402. 

(3) 33 M. L J. 631=22 M. L. T. 391= 
(1918) M. W. N. 110=6 L. W. 722. 

(4) C1907J 31 Mad. 47=17 M. L. J. 553=3 
M. L. T, 95. 
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questioned. I aiu bound by the decision 
in Suntlares>i)i Chettinr v, Viswaiiatha 
Pa?idarif. Samiadhi (2) -which is exactly 
in point and I may add that I see no 
reason to doubt its correctness. 

1 may here observe that in dealing with 
the facts of this case I have taken one 
fact as assumed by both the lower Courts, 
namely, that there was necessity to 
borrow on behalf of the devaswom. That 
point has not been decided by either 
Court. It will therefore be necessary to 
remit the case to the District Munsif for 
decision of this issue and for final dis¬ 
posal in the light of the above remarks. 
The stamp on the appeal memo will be 
refunded and the costs of this appeal will 
abide the result. 

Case remanded. 
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Odgers, J. 

C. Ven'katach.ariar —Plaintiff—Appel¬ 
lant. 

V. 

Bontham Pachayappa Chetti and 
others —Defendants—Respondents. 

Second Appeal No. 1614 of 1922, Deci • 
ded on 26th February 1925, against the 
decree of the Dist. J., Salem, in A. S. 
No. 89 of 1916. 

Deed—Consfrtictlon —Gift of income of pro¬ 
perty Is gift of corpus. 

A gift of the income of property without any 
limitation <s a gift of the property itself. South- 
ynoUon {Mayor, etc., of) v. The Attorney-General 
(1854) 5 H.Tj.C. 1; Mannox v. Greener (187.S) 1 AEg. 
456 aud 41 M.Zj.J. 20 Foil. [P* 5^51i C. 13 

Jt. y, Krishnastoami Aiyar and K. V. 

Sesha Aiyangat for Appellant. 

B. Somayya— iov Respondents. 

Judgment. —This was a suit for parti¬ 
tion and delivery with mesne profits of 
one-third of tlie permanent leasehold 
village of Pacharahalli. The suit was 
decreed by the District Munsif. On appeal 
to the learned District Judge of Salem it, 
was held that the plaintiff was not en¬ 
titled to one-third of the village bub only 
to one-third of the income. On the hear¬ 
ing of the second appeal, Mr. K. V. 
Krishnaswamy Aiyar appeared for the 
plaintiff-appellant, and Mr. Somayya for 
the Respondents 1 to 4 intimated that Iiis 
clients had no interest and took no part 
in the argument, I have accordingly 


Pachayappa (Odgers, J.) 

heard the appeal as an ex-parte matter. 
The plaint agreement of the 4th Septem¬ 
ber 1845 has apparently disappeared and 
we are thrown back for its terms on to a 
recital in the judgment in O. S. No. 569 
of 1887 in the District Munsif's Court of 
Tiruppattur. The District Munsif there 

says : 

“Its contents are to the effect that m 
consideration of the advances made in 
kind and in money to the tenants of the 
villages by Sesha Ayyangar, Krishna 
Ayyangar agreed to divide the income in 
cash and waram of the said villages with 
Sesha Ayyangar in the proportion of two 
to one, to give the latter accounts as to 
produce, waram, etc., of the two vills-gcs 
and in the result to conduct the affairs of 
the villages in consultation with Sesha 
Ayyangar. The document closes with a 
final clause to the effect that the contrac¬ 
ting parties should divide bet ween them 
any loss relating to these villages in the 
proportion mentioned. 

Krishna Ayyangar's interest is now 
vested in the defendants and Sesha 
Ayyangar was the appellant s father. In 
Second Appeal No. 1307 of 1890, Ex. A, 
(2), Wilkinson and Handley, JJ., held 
with regard to this agreement i 

“We see no reason to doubt that the 
grantor who was the uncle of the grantee, 
intended to alienate and did alienate in 
perpetuity to his nephew, a one-third 
share of the village which he held on 
permanent lease in consideration of ^ ser¬ 
vices rendered and, in^^ all probability, 

out of natural affection. 

In Ex. L. Varadachari, the son of 
Krishna Ayyangar, the grantor, refers to 
the present plaintiff as ‘ our coparceners 
Venkatacbari and others.” That is a 
deed of collateral security, dated 1896. 
In a plaint Ex. D in O. S. No. 663 of 
1901, on the file of the District Munsif's 
Court of Tiruppattur, the present plain¬ 
tiff and others brought a suit claiming 
one-third share in the villages and in 
Ex-D (l) the written statement of the 1st 
defendant Varadachari, in the same sui*’, 
he pleaded: 

**In any case, the plaintiffs are entitled 
only to one-third share in the said viF 

lages* . ^ 

In an affidavit Ex* E (l), in E. P* No. 
1038 of 1908 in O. S. No. 530 of 1907 m 
the same District Munsif’s Co^t. 
Varadachari refers to the two- thirds 
share belonging to him in the said village 
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and also in the same document states 
‘After excluding the one*t]urd share 
belonging to the plaintiffs ix\ the perrra- 
ment ijara village of Pacharahalli T sold 
etc.” This seems to me to be sufficient 
to show that what was really gi-anted 
was not only ono-bhird share in the in¬ 
come but one-third of the village itself 
and that was what both parties in the 
past have thought was the meaning of 
the agreement. The learned District 
Judge refers to a certain suit O. S. No. 2 
of 1913, Ex. 1, and says that : 

“The present plaintiff and the present 
defendants w’ere arrayed as against each 
other as rival purchasers in a Court auc¬ 
tion of that two-thirds right w’hich was 
admittedly the property of their mutual 
judgment-debtor the vendor of the 
present defendants in this case,” and 
held that the rights in the present 
village are not concluded by Ex. E. He 
did not consider the exhibits I have re¬ 
ferred to. The law that a gift of the 
lincome may under circumstances amount 
jto a gift of the corpus may be seen for 
.example in Soutlnnolton (^layor, etc., of, 
V. The Attorney General (l) whex*e Lord 
St. Leonard said : 

“As regards the law, if the rents of the 
estate are given, they represent the es¬ 
tate. If the rents are given in certain 
proportions so as to exhaust the whole of 
the present rents, and if no one is entit¬ 
led to be benefited more than another 
beyond that which is specifically given, 
that is a representation of the estate it¬ 
self in those proportions.” 

And in ManJiox v. Greener (2) Vice- 
Chancellor Malins said : 

“Now it has been argued in this case 
that a gift of the income of real estate 
does not pass more than life estate, but I 
think it is throughly settled that befoi’e 
the W'ills Act a devise of the rents and 
profits pass a real estate for life. That 
being the case, that which would give a 
life estate before the Wills Act, by the 
‘2Bth section of that Act, gives now a fee 
simple.” 

These two English authorities have 
been referred to in a judgment of this 
Court reported in Vaitliinatha Aiyar v. 
S. Thayagaraja Aiyar (3) where it was 
held that a gift of the income of property 

(1) [1864] 6 H.L.C. 1. 

(2) [1872] 14 Eq. 456. 

(3) 1921] 41 M.L.J. 20. 
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without any limitation is a gift of th(‘ 
property itself. 

A (piestion has been raised as to the 
applicability of S. 54 of the Civil Proce¬ 
dure Code. The leariu*d District Judge 
held that it was a right to income only 
that was to he inrtitioned. I fail to see 
why it should affect the (luestion that 
the lessees w*ere not registered when the 
estate was so registered. In the District 
Judge’s view S. 54 had no ai>idiciition. I 
think in this respect the learned District 
Judge was wrong in my view, expressed 
above and that therefore, S. 54 could ai)ply. 

The lower appellate Court's decree 
must be reversed and that of the District 
Miinsif restored (as modified below’) w'ith 
co.sbs in this Court against 5th respondent, 
Respondent 1—4 who were the only 
appellants in the lower a]>pellate Court 
must pay the present appellant’s co^bs in 
the low’er appellate Court. As to f\iture 
mesne profits respondents 1—4 w’ill be 
liable to plaintiff up to date of sale by 
them to 5th respondent: from that date 
the latter will be liable to the plaintiff. 

Decree reversed. 
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Spencer and Madhavan Nair, JJ. 

Municipal Council, T uticorin —Peti¬ 
tioner. 

V. 

T. S\unmu(ja Moopanai —Respondent. 

Civil Revision Petition No. 553 of 
1923, Decided on 21sb September 1925. 
from the decree of the Dist. Munsif of 
Tubicorin, in Sm. Cause Suit No. B58 ot 
1922. 

Madras Dist. Municipcdttles Act (5 of 1920), 
S. 249 and Sch. o. Cl. (c)—/?itv and broken rice 
is 7iot grain and no license is necessary for l/ie 
yodowns frt ivh'ch Oiey are stored. 

" Rice.” i. e,, paddy without husk ;ind ‘brokeu 
rice” does not come within the meaning of the 
term "grain” in Cl. (c) of S. 6 of the Act, and so 
it is not necessary to take out licenses for godowns 
in which rice and brokeu rice etc., are stored for 
the wholesale trade. [P. 252, C. 2 P. 253. C. 2] 

P. N. Marthandavi —for Petitioner. 

M. S, Vaidyafiatha Aiyai —for Respon¬ 
dent. 

Spencer, J .—The Tuticorin Municipal 
Council, which through its Chairman pre¬ 
ferred this revision petition, resolved to 
require wholesale dealers in grain to take 
out licenses under S. 249 of the Madras 
Municipalities Act (V of 1920), and 
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accordingly published a notification under 
S. 328 in the Tinnevelly District Gazette. 
The respondent, who was one of such 
wholesale dealers, paid the fees demanded 
of him under protest and brought a suit 
in the Small Cause Court to recover what 
was illegally collected from him! Ho 
succeeded in obtaining a decree for a 
.portion of his claim. The District Munsif 
|held that he was not liable to take out 
jlicenses for godowns in which rice and 
jbroken rice, etc., were stored for the 
wholesale trade, but only for grain stores. 
It is contended for the petitioner that the 
word “grain" in Schedule V to the Act, 
includes rice and broken rice. The Dis¬ 
trict Munsif observed : “Paddy without 
husk is rice. Rice is not a seed and does 
not sprout out. Hence rice or broken 
rice cannot be called a grain." 

If the District Munsif meant by this 
that the distinction between grain and 
rice depended on the existence or absence 
of the power of germination, I think he 
went near the mark without hitting it. 
The germ or seed is in the rice. The 
outer husk merely serves as a protection 
from water and other external agencies 
which would penetrate and destroy the 


germ. 

In the English language corn’which 
is derived from the same Latin word 
“granum" as “grain" is commonly used 
to mean the grain of certain cereals, espe¬ 
cially wheat in England and maize in 
America, while growing. Thus an Englisli- 
man would speak of a field growing wheat 
as a field of corn, but he would never in¬ 
clude other plants grown from seed sucli 
as turnips, clover mustard, etc., under 
the head of “corn”. After the wheat is 
harvested and threshed it is still corn 
and it is sold in a corn market, but after 
it has gone through a mill and become 
flour or 3neal, the individual corns or 
grains cannot be distinguished and a sub¬ 
stance is produced which is not corn or 
grain, but something else. Tiiis meaning 
of the word “grain" was brought out in 
a case that went up to the House of Lords 
and is reported in CoUo7i v. Voffon A Co. 
(1). Lord ITerscliell in interpreting the 
meaning of the words which occur in tlie 
Motnge on Grain Act of 1872 : In respect 
of all grain brought into ^the port of 
lajndon for sale," observed : If the Legis 
lature had in^ndod to include what had 
'TullHOh] A. C. 157 --C5 L. J., Q. B. 486--=74 
L. T. 5D1 J. 36. 


always been regarded and treated as 
manufactured articles such as flour and 
meal, as distinguished from the natural 
products of the earth untreaced expect 
by gathering, the language would have 
been altogether different.” 

Using similar language I would say 
that if the Madras Legislature inten¬ 
ded to include in Sch V (c) rice and 
broken rice,’ which have gone through a 
certain process as distinguished from the 
natural products of the earth untreated 
except by gathering the storing of which 
without a license may be prohibited by 
any Municipal Council, they would have 
used more explicit language to denote 
their meaning. In Cls. b and q (proviso) 
the word “paddy" occurs and in Cl. 1 
the word “flour" is used. There is, there¬ 
fore. no reason to regard the word “grain< 
in Cl. O as being used in the comprehen¬ 
sive sense of all articles of commerce into 
which grain can be turned by some 
process or other. The use of the Tamil 
word “daniyam” in the translation of 
the notification as the equivalent of 
“grain” strengthens the respondent’s case. 
A trader who sells rice may be called a 
grain merchant and bis merchandise may, 
in a loose sense be called grain’ when it 
includes both grain and rice ; but rice is 
strictly not grain and the separate entity 
of the grains by the process of disintegra¬ 
tion disappears when they are converted 
into broken' rice. For these reasons, I 
c'msider that there is no occasion to inter¬ 
fere witli the District Munsif's decree. 
The Civil Revision Petition is dismissed 
with costs. 

There is no substance in the objection 
taken in the memorandum of cross-objec¬ 
tions that the notification was not pub¬ 
lished fully sixty days before it was en¬ 
forced as required by S. 219 of the Act. 
There was evidence before the Court that 
tlie Gazette notice must have been 
published on January 30th to come into 
force on April 1st. and tlie District Munsif 
acce])fced that evidence. The memo of 
objections is dismissed with costs. 

Madhavan Nair, J— 1_ agree. The 
main question for decision in^this Civil 
Revision Petition is whether rice, i. e.. 
jiaddy without husk and “broken rice" 
come within the meaning of the term 
“grain" found in Cl. (c) of Scliedule V of 
the District Municipalities Act. In the 
course of the argument we have been 
referred to well-known English diction- 
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ari^^ suoh as Murray's Oxford Dictionary, 
Cmambers* Twentieth Century Dictionary, 
Webster’s Dictionary, etc., wherein the 
word ' grain" has been explained. Accord^ 
ing to Murray’s Dictionary the word as 
, “grain" is derived from the root granum 
which means ‘seed.* Prom this, the 
inference is sought to be drawn that an 
article to be called “grain" should have 
the power to germinate or sprout and 
since this power is absent in rice which 
is hu5ked paddy, it is argued that rice 
cannot be called “grain," but I am not 
quite sure whether this distinction can be 
accepted as a safe test because it involves 
the assumption that the presence of 
husk" is the main determining factor 
in the matter of germination, whereas 
it is well'known that lice contains the 
seed which germinates or sprouts, while 
the husk present in paddy merely serves 
to protect it from destruction during 
germination. 

In a case under the Metage on 
Grains (Port of London) Act of 1872 (cf. 
S* 4) the House of Lords had to consider 
whether maize and oats imported with a 
view of their being first subjected to a 
process of^grinding or crushing before sale 
would be grain ’’ brought into the port 
of London for sale within the meaning 
of S. 4 of the Act. By S. 2 of the Act. 

grain is^ defined to moan corn, pulse 
and seeds except the following seeds 
when brought into the port of London in 
sacks or bags, that is to say, linseed, 
rapeseed. millet seed, etc., With reference 
to the argument of Mr. Denckwerts that 

maize and oats sold after being subjected 
to the process of grinding and crushing 
might ^oomo within the definition of 
gram contained in the statute. Lord 
Herohell pointed out in his judgment 
that ,* If it (Legislature) had intended to 
what had been always regarded 
ana treated as manufactured articles. 
8U0U as flour and meal, as distinguished 
from the natural products of the earth 
Untreated except by gathering, the langu- 
ago would.have been altogether dilToront 
,.which is to be found in tlm 
statute. Prom this it may bo inferred 

wl** ? '^Qaning of tho term “ grain *’ 
Jhould be oonflnod to natural products of 
ina earth untreated by gathering, Lt^rd 
IJwaon stated that : “ The result of tliat 
was that substances operated 
Pp>n ceased to answer tho statutory des. 
piption of a dutiable article." Though 
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the decision was given with reference to 
the definition of the word “ grain '* 
contained in a special Statute, I think 
the description of the term “ grain " in 
Lord Herschell’s judgment is sufficiently 
general and may well be used for the pur¬ 
poses of the present case also. Judged by 
this test, “ rice " which is paddy subjec¬ 
ted to the process involving the removal 
of husk, and “ broken rice " cannot 
strictly be called “ grain.” Mr. Sitarama 
Rao for tlie petitioner invited our atten¬ 
tion to the definition of the word “grain” 
contained in S. 456 of the Merchants 
Shipping Act 57 and 58 Yict. Chapter 60. 
That section defines grain to mean any 
corn, rice, paddy, pulse, seed, etc. But the 
section itself makes it clear that this is a 
special definition applicable to provisions 
of the'part of the Act specially dealing 
with the “ Carriage of Grain Cargo. ” 
Obviously, this definition cannot be of 
much help in deciding the present case. 

Under S. 209 of the District Munici¬ 
palities Act, Act 5 of 1920, “ The Coun¬ 

cil may publish a notification in the 
District Gazette and by beat of drum 
that no place within the municipal 
limits or at a distance within three miles 
of such limits sliall be used for any one 
or more of the purposes specified in 
Sch, 5 without Chairman’s license 
and except in accordance with the condi¬ 
tion specified therein.” S. 328 

states ; that ‘ Uvery notification under 
this Act sliall bo published in the official 
gazette of the district in which the 
municipality is situated, both in English 
and in a vernacular language, of the dis¬ 
trict. That the Legislature never inten¬ 
ded to include “ rice ” and “ broken rice ” 
within the meaning of the term " grain ” 
appeal's to be clear from the fact that in 
tho notification in Tamil publislied by the 
municipality in pursuance of tho above 
provisions of the Act, tho word (danyam) 
is used as the Tamil equivalent of the 
English word “ grain." “ Dlianyam ” as 
gonotally understood in the Tamil langu¬ 
age does nut mean “rice." See Wins¬ 
low’s Dictionary.) 

For the above reasons, 1 am inclined to 
hold that * rice ” " broken rice " do not 
come within the meaning of the term 
gram m clause (O) Sch. 5 of 
the l>istnct oiunioit>alities \ot T1 
dooision of tho District Muusif is ri-ht 
and tho Civil Rovision Petition shouUrbo 
dismissed with costs. 
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I agree that the memorandum of objec¬ 
tions should also be dismissed with costs. 

Revision dismissed. 
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Phillips, J. 

yPentakota) Somi Naidit and others — 
Defendants—Appellants. 

V. 

Pentakota Sitaramayya — Plaintiff— 
Respondent. 

Second Appeal No. 1660 of 1922, Decid¬ 
ed on 22nd July 1925, from the decree of 
the Addl. Sub-J., Vizagapatam, D/- 11th 
April 1924 in A. S. No. 123 of 1922. 

Evidence Act, S. 115 — Agreement by next re- 
reraloncr v'ith the remote reversioners during 
H'idotv^s lifet'.me and with her consent to divide 
inoi>erties—Fnssession gii'en under Oie agreement 
conthvting up to the widow's death—Next rever¬ 
sioner cannot challenge the agreement on widow's 
death. 

With the consent of a Hindu widow, the separa¬ 
ted brother and another separated brother’s sons 
of her deceased husband entered into an agree^nent 
by which her husband’s estate was partitioned 
between the brother and the brother’s sons and 
they entered into possession of the estate allotted 
to them and continued in such possession till the 
widow’s death; 

Held : that the brother cannot question the 
agreement after the widow’s death and that he is 
not entitled to recover possession of the properties 
allotted to the brother’s sons on the ground of his 
beinu the next reversioner. 40 All. 487, Appl. 

(P 255 C 1] 

B. Sutyanarayana—ior Appellants. 

Y, Siiryatiarayana —for Respondent. 

Judgment.—The plaintiff in this case, 
one Somi Naidu and the ‘father of the 
defendants were brothers who effected a 
partition in 1898. This case relates to 
the share wliich fell to Somi Naidu. He 
died in 1906, leaving a widow. In 1907 
the plaintiff and the defendants entered 
into an arrangement under which they 
T)artitioned Somi Naidu’s share and agreed 
that the defendant should pay a certain 
sum to the widow, who lived till 1914, 
She ai)p 0 ars to have taken no objection to 
this arrangement. The plaintiff now 
socks to recover the property allotted to 
defendants under this agreement of 
l!)()7,and it is contended for the appel¬ 
lants tiiat he is barred from doing so by 
reason of tliis agreement and reliance is 
jdacod on a decision of the Privy Council 
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in Kanhai Lai v. Brij Lai (l). In that 
case one Kanhai Lai who subsequently 
became the reversioner of a widow Ram 
Dei claimed the whole of the property 
which fell to the widow as reversioner. 
Before the reversion fell in, there was a 
litigation between the parties, Kanhai Lai 
claiming to be the adopted son of one 
widow and setting up that her husband 
was divided from his brothers. These 
disputes were compromised in 1892 and 
certain properties fell to each of the dis¬ 
putants Kanhai Lai Ram Dei and two 
other widows. It was held by the Privy 
Council that Kanhai Lai was debarred 
by his act in 1892 from claiming as re¬ 
versioner. The Subordinate Judge declin¬ 
ed to apply this decision of the Privy 
Council to the present case on the ground 
th%t Kanhai Lai did not enter into the 
compromise as reversioner, presumably 
holding that in this case the plaintiff 
entered into his arrangement with defen¬ 
dant as reversioner. There is nothing in to- 
the documents, Exs. 1 or lA to, show that 
plaintiff was acting in his capacity as re¬ 
versioner nor is there anything to show 
that he intended to or did transfer his 
spes successionis as has been held by the 
lower appellate Court. What was trans¬ 
ferred was the plaint property and not 
only was it transferred by the document 
but actual possession was given 
by the plaintiff to the defendants 
and that possession has continued ever 
since. Even if the plaintiff’s title to the 
property were bad, there is no legal 
objection to his transferring such title. 

He not only did this, but he also trans¬ 
ferred his possessory title and gave effect 
to the latter by transferring possession. 4 
There is, therefore, no question of the 
transfer of a mere spes successionis. Had 
he purported to transfer only his right to 
the property, it no doubt, might be regard¬ 
ed as the transfer of his spes successsionis, 
which was the only right he had then in 
the property. In as much as he did trans¬ 
fer physical possession it is something 
more than a transfer of spes successionis. 

The Privy Council decision cannot, there¬ 
fore, be distinguished on this ground. In 
otl)or respects it appears to me to l>e 
clearly applicable. In Kanhai Lal’scase (l) 

■ U) nyi8] 40 All. 487=45 I. A. 118=22 C. W, 
914=8 M. L. W. 212=24 M. L. T. 28= 

35 M. U J. 459=16 A. L. J. 825=a918) 

LI. \V. N. 709=28 C. L. J. 394=4 Pat. L.W* 
294=20 Bom. L. R. 1048 (P. C.). 
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,3 held that all the interest 
he held in the property of the 
d^xnily in 1892, namely, when the eom- 
•pcomise was entered into, was the mere 
possibility of becoming the immediate re- 
yeraioner. Notwithstanding this, it was 
held that the compromise was not the 
;inere transfer of a spes successionis and 
was consequently binding on Kanhai Lai. 
Here, too, the plaintifiP had no other legal 
right to the property at the time he exe¬ 
cuted Ex. 1 but the possibility of succeed- 
jing to the estate : but he had possession 
of the property and purported to transfer 
that. Now he seeks to set aside that 
jarrangement. That arrangement was 
entered into by the members of the family 
and the real owner of the property was an 
assenting party and also received some 
benefit under it. It is not now ofien to 
the plaintiff to go behind that arrange¬ 
ment and seek to deprive the defendants 
of the share allotted to them. The appeal 
must be allowed and the plaintiff's suit 
dismissed with costs throughout. 

Appeal allowed. 


^ A. I. R, 1926 Madras 255 

Devadoss, j. 

Sigamani Pandithan —Plaintiff—Ap¬ 
pellant. 

V. 

Munibadra Nainar and othe7's —Defen¬ 
dants—Respondents. 

Second Appeal No. 1638 of 1922, Deci¬ 
ded on 24th April 1925, against the de¬ 
cree of the Sub-J., Vellore, in A. S. No. 
31 of 1922. 

Transfer of Property Act, S. 65 —Covenants 
ap^y to sate as well as to contract of sale. 

The statutory covenants in S. 56 arc attached to 
the traosactiou of sale and not merely to the con¬ 
tract which precedes the sale. Under the English 
conveyancing practice all the coveiiants of title 
and covenants for quiet enjoyment are set out in 
the deed itself, but under the Tniusfer of Property 
Act the technicalities of the English oonveyanoiug 
have been done away with and in the case of a 
eale of property all the covenants which are usu¬ 
ally found lu an English conveyance deed are to 
be read into the sale deed by reason of the provi¬ 
sion of th Transfer of Property Act. 

CP iI66 O a, and P 966 O 1 ] 

^ (6) Lfmffaffon Acf, Art, of co¬ 

venants cf title —Sf4l# for c<»nponsatton Is potvi'tied 
. by Art, lX6-~rra«s/er of Pt operty Act, S, 65. 

A suit for oompeusation for breach of expivss or 
implied oovenaut for title and quiet enjoyment in 
mpeot of a sale deed executed after coming Into 
joroo of the Transfer of Property Act is governed 
by Art. lie. 88 Mad, 1171 Fo«. [p 956 C 11 


N". S, Pangaswami Aiyanqai —for Ap- 
pellaut. 

M. Patanjali Sastri —for Respondents. 

Judgment. —The plaintiff purchased 
some property from Defendants 1 to 3 
under Ex. A. After the sale a suit was 


bi'ought by one Amniani Ammal for half 
the share of the property on the ground 
that she was entitled to it as the heir 
of her deceased son. That suit was de¬ 
creed by the first Court on 20th March 
1913. This was an appeal against the 
decree which was decided on 13th April 
1914 and the second appeal was decided 
on Ist March 1917. The plaintiff who 
was not given possession under the sale 
sued for possession of the property and 
he was given a decree for possession of 
half the property on 22nd December, 1913. 
The present suit was filed 10th November 
1917. 

Mr. Patanjali Sastri, for the respon¬ 
dents, contends that the suit is barred by 
limitation. His contention is that either 
Art. 62 applies or Art. 97. Under Art. 97 
of the Limitation Act a period of 3 years 
is given for bringing a suit for money 
paid upon an existing consideration which 
afterwards fails. The Subordinate Judge 
has not definitely held that Art. 116 
applies. His view is that the matter was 
not finally disposed of till 1st March 1917 
when the second 'appeal was decided. 
This view of the law is wrong. The con¬ 
sideration for the sale failed when the 
decree of the first Court was given in 
Ammani Ammal’s favour, i. e., on 20th 
March 1914 ; vide Juscuvn Bold v. Pi 7 'tlii~ 
chand Lai Choudhiiry (l). 

The next question is whether Art. 116 
applies. In this case the document is a 
registered document and the plaintiff got 
only half the property and he did not get 
a title to the other moiety. Mr. Patan- 
jali Sastri’s contention is that there was 
no covenant in writing for gottd title. 
He urges that the statutory covenants 
embodied in S. 55 (2) of the Transfer of 
Property Act should not be imported into 
the sale deed as S. 55 speaks only of a 
contract. 1 am unable to accept this 
contention. The statutory covenants are 
attached to tlie transaction of sale and! 

not merely to the contract with precedes' 

_To holdjhat the statutorv civ 

(i) [19183 46 0^1.670=17 ArL J. 

L, 7. 567-.93 C. W. N. 721=91 1 R 

689 .(1919) M. W.N. 258=35^0 il 
71=36 M. L. T. 131=10 L. W. il« U. c:') 
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Tenants under S. 55 apply only to con- 
jtracts and not to sales would be defeating 
the object of S. 55. If the statutory co“ 
venants do not apply to the actual sale 
itself, the vendor who executes a sale 
deed is relieved of the liability which is 
cast upon him by the statute under S. 55. 
No doubt under the English conveyanc- 
cing practice all the covenants of title 
ind covenants for quiet enjoyment are 
iet out in the deed itself, but under the 
Transfer of Property Act the technicali¬ 
ties of the English conveyancing have 
been done away with and in the case of 
a, sale of property all the covenants 
which are usually found in an English 
conveyance deed are to be read into the 
sale deed by reason of the in'ovision of 
the Transfer of Property Act. The con¬ 
tention of Mr. Patanjali Sastri is that 
Art. 116 speaks only of breach of contract 
in writing and does not apply to a sale 
deed. The sale itself may not be pro¬ 
perly called a contract in writing but 
contracts which are to be contained in a 
sale deed or such terms of contract which 
the law imports into a sale are contracts 
witliin the meaning of Art. 116 and a sale 
deed comes within Art. 116 of the Limita¬ 
tion Act. It is unnecessaiy to discuss this 
matter further as a Bench of tins Court 
has, after a very careful consideration of 
the cases, come to the conclusion that a 
suit for compensation for breach of ex- 
lu'css or implied covenant for title and 
(juiet enjoyment in respect of a sale deed 
executed after coming into force of the 
Transfer of Property Act is governed by 
Art. 116 of the Limitation Act. \Arima- 
chal i V. Ttainaawami (2)]. With the rea¬ 
soning of the learned Judges I entirely 
agree and 1 hold, therefore, that Art. 116 

api lies to tins case. . 

It is next contended by Mr. Pabinjah 
Sastri that the document itself has by e.x- 


press terms made the statutory coven 
ants as to title and quiet enjoyment in 
api)Hcable. I do not think the dociiment 
IS capable of that interpretation 

kalau iUai ” are only capable of 
meaning that the transferrors had not cro- 
aLe<l any eiicumbranco on the property 
and this (loes not mean that the vendors 
had no title to convey. There is nothing 

tiirrelore in this contention. 

The Sii].ordinate Judge accepted the 
enntention (»f the appellant and has in the 


[l‘U4l 3K Mad. 1171=^ L Ij. W. 849=27 M- 
iu J. 517- IG M. Jj, T. 857. 


concluding portion of the judgment direc¬ 
ted the plaintiff to surrender the moiety 
of the property in his possession before he 
could get the amount of consideration for 
the other moiety which he had lost. I do 
not see why the plaintiff should surrender 
the half to which he has got a good title 
when he sues for damages for breach of 
the covenants of title in respect of the 
other half. The lower Court's decree 
should, therefore, be modified by deleting 
the portion of the‘decree as regards the 
surrender. The words to be omitted are 
“On plaintiff surrendering possession of the 
lands which he obtained in pursuance of 
the decree in O. S. No. 300 of 1912 on the 
tile of the District Munsif's Court, Arni, 
on or before the 7th day of June 1922.” 

As regards the amount payable to the 
plaintiff by the defendants both the vakils 
have consented to put in a statement. It 
is agreed by both parties that the amount 
payable to plaintiff is Rs. 702-4-7. The 
plaintiff will have interest at 6 per cent, 
from date of plaint. Para. 2 of the lower 
Court’s decree to be deleted.' Parties 
will pay and receive proportionate costs 
throughout. 

Decree modified 
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Odgers, J. 

V. Th irumalackaria} —Plaintiff Peti¬ 
tioner. 



Athimoola Karayalar and others Ds' 
feiidants—Respondents. 

Civil Revision Petition No.5 39 of 1921 

Decided on 28th April ' 1925, from the 
order of the Sub. J., Tinnevelly, in I. A, 
No. 10 of 1925. 

(a) Civil P. O.. O. 9, R. 13— of p^eoAer 
ts sufficient cause for setting aside of an ex-parte 


The absence of a pleader is a sufficient cau^ 
ir setting aside the ex parto decree, and 
:igh Court should not interfere in revision with 
le lower Court's discretion in regarding the 
>senco of pltuder as a sufficient cause for 
,pe.irance. [P 257 0 2] 

•K- (b) Civil P. C.. O. 9, B. IZ—Cause of action 
f joint against all defendants—Court can set 
Ule the ex parte decree at the instance of some 
ily as regards them but not as regards the others. 

Where the cause of action against all the de- 
udauts is not joint and indivisible, the Court, 

. the instance of some of the defendants alone 
.unot set asiJe an ex*parte decree passed aganist 

1, but can set aside only as regards those wDo- 

^nlv for SDltmtJ it a^ide. 
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ajagopalachari —for Petitioner. 


Aiyat —for Pespond* 

ent>8. 

• Order.— This was a suit by the plain¬ 
tiff' s^ainst 7 defendants. I understand 
that the suit is for specific performance of 
a contract entered into by the husband of 
the 1st defendant and the*, plaintiff. The 
suit is also, in the alternative for the 
value of the land. The deceased was one 
Nambi Kone. . The 1st defendant is his 
widow, the 2nd defendant his nephew, 
3rd defendant is the son of the 2nd de¬ 
fendant, Defendants 4 to 6 are the sons of 
a brother’ of the 2nd defendant and 7th 
defendant is the daughter of the deceased. 
These persons are all said to have in 
their hands certain assets of the deceased 
Nambi Kone . under some arrangement 
made in his lifetime, called a settlement. 
The suit was called on for trial on the 
29th October 1923, before the Subordi¬ 
nate Judge Mr. N. S. Natesa Aiyar. The 
Defendants 1 and 7 and Defendants 2 to 6 
had different vakils on the record. When 
the case was taken up, the vakil for the 
plaintiff was not there and neither of the 
vakils for the defendants was there. The 
plaintiff, however, went into the box and 
examined himself and one other witness 
and an ex parte decree was the i*esult A 
petition was then put in to the succeed¬ 
ing Suhurdinate Judge Mr. E. Nageswara 
Aiyar on the 7th February 1921, by tlie 
Defendants 2 to 6 only to set aside tlie ex 
parte decree and restore the suit to tile, 
ihe learned Subordinate Judge was in- 
oJined to believe tliat the petitioner’s 
vakil was engaged elsewhere when the 
suit was taken up and was of opinion 
that that amounts to a reasonable cause 
tor non-appearance of the petitioners on 
the day in question. Ho therefore set 
aside the ex-parte decree obtained as 
against all the defendants. 

Two points have been argued before mo 
in revision. The tirst is that the Judge 
has no jurisdiction to treat the absence of 
a practitioner as u sultioient cause for not 
appearing when the suit was called on for 
hearing under O. 9. R. 12 (2). Civil Proce- 

oonsequently that, oven if 

°"8l>t not to 

have been set aside as a whole, but only 
vith regard to Defendants 3 to 6 who re¬ 
quested that it should be so set aside. 1 am 
far from saying that if. I were heaHns 

3926 M,'38 A 34 


this case on the Original Side, I should 
hold as an invariable rule that the 
absence of a pleader is a sufficient cause 
for setting aside the ex-parte decree. But 
it is a very different thing to say that the 
learned Subordinate Judge acted without 
jurisdiction or with matei'ial irregularity 
in regarding that, as a sufficient cause for 
doing so. With regard to the absence or 
presence of pleaders, the parties were in 
much the same boat before the Subordi¬ 
nate Judge and I am not inclined to inter¬ 
fere in revision with his discretion in 
regarding the absence of the pleader of 
Defendants 2 to 6, as a sufficient cause for 
non-appearance. I, therefore, think that 
with regard to this part of the case, the 
Civil Revision Petition must be dismissed. 
But there is one point where I think the 
Subordinate Judge had made an omission 
with regard to Defendants 2 to 6. The 
Defendants 2 to 6 should pay Rs. 100 as 

and for the plaintiff’s costs before 4uoust 
15th, 1925. 

With regard to Defendants 1 and 7, I 
am not prepared to say that the cause of 
action IS necessarily joint and indivisible 
as against them. The plaintiff has I 
dare say quite wisely made defendant 
everybody that he can possibly conceive 
would have any assets of the deceased 

Nambi Kone and there is no doubt that 

he hopes to catcli some of the assets any- 
how in the hands of these defendants. "l 
think the cause really falls within the 

Kushnan in the case reiiorted in xVrtJa- 

Theie the suit was one to obtain i>os- 
session of s^ejiarate items of the propertV 
fiom separate sets of defendants I tliink 
real y that is the case here as it is pe " 
fectl> plam that although the defendLits 
are related by blood, they are of course in 
no sense a joint family nor is there ‘ !u y 
allegation as far as 1 know, tluit tliey are 
In ing together or anything of tlie kind so 

ants \ and^ 7 '""Ji " Defend- 

.1 udge wTs w/on ' T X’T', ^“'^‘^rdinate 

Com-r' 1 Pin tht 

Rension parthj allowed. 


(X) [1921] M.W.xTtsw: 
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Phillips, .T, 


Vadapalli Varadacharla —Petitioner. 

V. 

Khciuducilli ^iivdsi'iuho, Charlie Res" 
pondent. 

GiviL Revision Petition No. 38-: of 1920, 
Decided on 2nd October 1925, from the 
order of the Dist. J., Godavari, at Rajah- 
mundi’y» D/- 2nd April 1925, in C. M. 
A. No. 1 of 1925. 

(a) Civil P. C., 0. 39, Rr. 1 and 'J.—KxecuHon— 
hiju'nctlon to restrain, cannot he granted. 

Injunction restraining the execution of a decree 
obtained by the defendant against the plaintiff 
cannot be granted under 0. 39, Rr. 1 and 2. 

[P. 258, C. 1] 

(5) Civil P. C., S. 94 and O. ‘6^-Inter-rela¬ 
tion. 

Section 94 is governed by O. 39. [P. 258, O. 2j 

(c) Civil P. C.. S. 151—Code making express 
provision — S. 151 be invoked, 

When the Code makes provision for a certain 
procedure, the Code must be deemed to lie exhaus¬ 
tive in that respect and the provisions of S. 151 
cannot be inveked in opposition to those provisions. 
43 JVfod. 94 and A. J. R. 10*24 2deuh 114 Reh on ; 
A. 1. R. 19*23 f.ah 144 Dis<ented. 

[P. 258, C. 2] 


K. Ramamart]xi—iox Petitioner. 

K. Kamesivara llao —for Respondent. 

Judgment. —This is a petition for 
revisinf^ an order of the District Court of 
Godavari refxising to grant an injunction 
restraining tl)e execution of a decree 
obtained by the defendant against the 
plaintiffs father. The Svibordinate Judge 
held that lie liad no jurisdiction to grant 
such on injunction and tliis view was 
nphehl hy the District Judge. 

Jfc is HOW contentled that sucli an in' 
junction will come under O. 39, either 
R. 1 or R. 2. It certainly cannot come 
within the language of R. 1, for there is 

no suggestion that the property of which 

delivery is to he given is'indangci of 
being wasted, damaged or alienated. It is 
tl.en argue<l tliaf R. 2 would he applicable 
and tliat thisis an injunction to restrain 
the defendant from committing other 
injury of any hind.’ Tlie alleged 
is the exe-.ution of a decree la\\fully 
obtaiiKid. In order to hold that that does 
cfmstilnti; all injury, it is necessary to 
hold tliat tdial decree is illegal, for, if tlie 
deeroe is legal, the defendant lias cvery 
riglil b. e\.*cnte it, and in doing so cannot 
lu sai*! to commit ally injury- . 


case, but I think that contention must J^e 
at once negatived in view of the language 
of the section which says “ in order to 
prevent the ends of justice from being 
defeated the Court may, if it is so pre.s- 
cribed,” tliat is to say, the Court is given 
power provided that the rules make 
provision for the exercise of that power. 
The section is cleaidy governed by O. 39 
which contains the rules prescribed. 

A further contention is put forward 
that the injunction may be granted under 
the inherent powers of the Court under 
S. 151, Civil Procedure Code, and the 
petitioner relies, on a decision of the 
Lahore High Court ; Kanshi Ram v. 
Sharaf The reason for holding 

this view is not very clearly stated in 
that judgment and it appears to be op* 
posed to the principles adopted by a Full 
Bench of this Court mNeelaveni v. Nara- 
yana Reddi followed in Krishnasiramy 
v. Chettoalraya (3) and in the case of Joshi 
Shib Prakash v. Jhengiiria (4). The prin¬ 
ciple there laid down is that when the 
Code makes provision for a certain pro¬ 
cedure the Code must be deemed to be 
exhaustive in that respect and the provi¬ 
sions of S. 151 cannot he invoked in 
opposition to these provisions. Here the 
Code lays down in S. 94 that the Court 
shall only have power if it is given by 
rules framed under the Code. It, therefore, 
seems to me impossible to hold that when 
rules have been framed to give the Coimt 
power, further power should be given by 
S. 151. If then the principle laid down 
in the Pull Bench of tiiis Court is correct, 
and J see no reason to doubt its correct¬ 
ness. it is applicable to this ease also an,-, 
the District Judge was right in his order. 

I may add that from the facts put 
before me here, althougli they were nob 
considered by the lower Courts, the peti 
tioner does not seem to have mucli ground 

for his present complaint. 

The petition is dismissed with costs. 

Petition di.sviissed. 


(1) A. I. R. 1923 Lab. 144. 

2) [1920] 43 Mad. 94 -37 M. 
Sf. I.. T. 377—*20 I.. \v. C03 

19 (F. B.;>. 

(3) A. 1. R. 19*24 M:id. lU. 

(4) I. R. 19*24 All. 440. 


L. J. 599=20 
dl9*20' M.W.N 
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* ^Phillips and RA^rESAM. JJ. 

Asajudli Nagoor Meera and others — 
Plaintiffs—Appellants. 

V. 


K. M. MaUada Meera and others — 
Defendants—Respondents. 

Appeals Nos. 144 and 145 of 19‘22 and 
3 of 1923, Decided on 25th August 1925, 
against the decrees of the Sub-J., Tuti- 
corin, in O. S. Nos. 3, 4 and 5 of 1920. 


(a) Civil P. C., S. 13— Execution of j)ower of 
attorney to dcfc%id In foreign Courts amounts 

to s7tbmisstofi—Person submitting as plaintiff 
cannot deny Jurisdiction as defendant. 

Tlie execution of a power of attorney author- 
sing an agent to conduct litigation in a foreign 
Court is a submission to jurisdiction. [37 Mad. 163 
and A. I. R. 1925 Mad. 165 Ref."] A person who 
invokes the jurisdiction of a foreign Court as 
plaintiff cannot deny such jurisdiction as defen¬ 
dant. [P. 259, C. 1 and 2] 

(6) Civil P.C.^ S. 13— Decision ex parte is 
one on merits. 

In a case in which there is no appearance aud 
a decree is passed ex parte, the decision is still a 
decision on merits ; A. I. B, 1925 Mad. 155, Foil. 

[P. 259, C. 2] 


V.Narayana Aiyar and Krishna- 
swami Aiyar —for Appellants. 

K. Narasimh a Aiyai —for Respondents. 

Judgment. —These are appeals in suits 
filed on judgments obtained in the 
Colombo Court against a partnership 
whose' members were the defendants or 
their predecessors-in-interest. The lower 
Court has found that the partnership did 
not submit to the jurisdiction of the 
Colombo Court, but as against some of 
the defendants, there was jurisdiction 
because they individually submitted to 
that jurisdiction. It has been held in 
Ramanatkan Chettiar y. Kalimuthu 
'Pillai (l) ; and also in Janoo Hassain Sait 
V. Makamad Ohuthn{^)^ that the execution 
of a power of attorney authorizing an 
*agent to conduct litigation in a foreign 
Court is a submission to jurisdiction. In 
the present case, it is clear from tlie deed 
of partnership and from the power of 
attorney by one of the managing partners, 
Exs. H and J, that the holder of the 
power was authorized to file suits, to 
defend suits and to carry on all manner 
of proceedings in the Courts in Ceylon. 
It is suggested for the respondents that 
these documents were not in force at the 
time these huits were filed, because the 

(1) [19U1 37 Mad. 163:^24 M. L. J, 619. 

(8) A. I. R. 1995 Mad. 165. 
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partnership has been dissolved. Tlie 
only evidence we have on this point i.s 
the statement of the plaintiff that he 
thinks that the partnership was dissolved 
at about the time of the riots and the 
statement of the 2nd defendant that the 
business of the firm ended in 1914, but 
the 2nd defendant adds I did not autho¬ 
rize my partners there to contest the suits 
in Ceylon,” thus implying that there was 
a partnership existing. On this evidence, 
it is quite impossible to come to the 
conclusion that the partnership had been 
dissolved at the date on which the suits 
were filed. The mere fact that the part¬ 
ners ran away to India on account of the 
riots in Ceylon does not, as the Subordi¬ 
nate Judge remarks, terminate the part¬ 
nership, and in the absence of any other 
evidence that the partnership was termi¬ 
nated, we must hold that this deed of 
partnership and the power of attorney 
were in full force on the date of tlie suits. 

Tliere is also an additional circum¬ 
stance which would iiossibly give the 
Ceylon Court jurisdiction and that is the 
fact that the defendants’ firm actually 
filed suit in the Ceylon Court, and having 
come in as plaintiffs can hardly be allow¬ 
ed as defendants to deny the jurisdiction 
which they tliemselves invoked ; and in 
this connexion, I would i*efer to a judg¬ 
ment in Second Appeal No. 1492 of 1920 
(not reported). The question whether 
the plaintiff obtained an assignment of 
the decrees benami for the defendants’ 
firm was raised and contested in the 
Ceylon Court and consequently that 
finding is now conclusive under S. 13 of 
the Code of Civil Procedure. 

The respondents raised a further iioint 

that in a case in which there was no 
appearance, the decision cannot be said 
to have been upon the merits,, but this 
question has been fully discussed in, 
Janoo Hassai^i. Sait v. Makamad Ohuthu^ 
(2), to which one of us was a par y, an' I 

we are prepared to follow that decision 
again. 

In the result the appeals must be 
allowed and there will be a decree in. 
each case for the plaintiff as sued for with 
costs throughout. 

A}>peals allou'ed. 
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Jackson, J. 

T 'laramal Parham Kalpathoor Th ulicha 
Puthialuth Sanharan Na'n —Petitioner. 

V. 

Uruppoyil Ambti uni} others-'Respon- 
<lents. 

Ciyil Revision Petition Ko. 776 of 1923, 
Decided on 8th September 1925, from the 
order of the Dist.* Munsif, Payoli, D/- 
15th March 1923, in R. E. P. No. 182 of 
1922. 

P. C., 0. 21, Br, 13 and 17 —AxypUcation 
not confonning u'lih B. 13 —Court may or may 
not aUow dfifect to be mnedied. 

An applicant who files an application not in 
compliance with 0. 21, R. 13, does so at his own 
risk, and he cannot demand, as of right, that it 
shall be regularized by the Covirt establishment. 
The Court has an option under O. 21. R. 17, 
either to reject the application or to allow the 
defect to bi remedied within a time to be fixed 
by it. If it rejects the application its order is not 
illegal. .1. /. R. 1924 Mad. 367 Rxnf.lP. 200. 0. 2J 

ii. Govinda Menon —for Petitioner. 

K. P. Bamakrishna Aiyai —for Respon¬ 
dents. 

Judgment. —Petitioner seeks to revise 
the order of the District Munsif of Payoli 
in R. E. P. No. 182 of 1922 in S. C. S. No. 

:229 of 1910. 

Petitioner obtained a decree on 7th 
March 1910. On 28th February 1922, he 
applied for attachment promising to 
furnish a list of immovables. The ap- 
jdication was adjourned from time to time 
till July 1922, for the appointment of a 
guardian and then again from time to 
time till 15tli March 1923, when it was 
finally dismissed, because the list of im¬ 
movables was only produced on 5th 
April 1922, after the expiry of twelve 
years from.7th March 1910. 

I cannot hold tliat the order is illegal. 
The Court has an option under 0. 21, R. 
17, either to reject the application or to 
allow the defect bo be remedied within a 
time to be fixed by it. Possibly the Mun¬ 
sif might, even on l^th Marcli 1923, have 
ordered the list of imtnovablo properties 
to lie produced on 5th April 1922, whicli 
would liave dated the petition as from 28tli 
February 1922, and would thus have 
saved the ))ai- of limitation. But he can¬ 
not he said to have refused jurisdiction 
by declining to pass this remedial order, 
lie is equally acting within his discretion 
when he finds that no time was fixed for 
remedving the defect, and, therefore, the 


V. Amba (Jackson, J.) 1926 

application must date from the time 
when it fully conformed to O. 21, R. 13, 
which would be April 5. The ruling re¬ 
ported in Vemari Pitclxayya v Rajah, 
YarUifjadda Aknineedu (l) turns on a 
converse case. There the District Munsif 
had exercised his discretion by fixing a 
time for the production of the descriptive 
schedule after the expiry of twelve years 
and this Court declined to interfere. But, 
of coui'se, it was not held that the Munsif 
was bound to exercise his discretion in 
that manner. If he had liked to adopt 
the alternative he could have dismissed 
the application. Spencer, J. observes : “ I 
am, with due respect, incined! to think 
that the words on receiving an applica¬ 
tion for the execution of a decree'un R. 17 
were not intended to make a party 
suffer for the failure of the Court 
establishment, which checks plaints and 
executions on their presentation, to at* 
once notice all defects in any application 
that injxy be received and that these 
words do not preclude a Court from 
making an order allowing a defect to be 
remedied at a later stage. This can hardly 
betaken as putting the whole responsibility 
upon the Court. An applicant who tiles 
an application not in compliance with 
O. 21, R. 13, does so at his own risk, and 
he cannot demand, as of right, that it 
shall be regularized by the Court estab¬ 
lishment. In the present case, too, 
there is no question of sufi’ering for the 
failure of the establishment because the 
petitioner knew all along that, his applica¬ 
tion was defective, and remedied that 
defect on his own initiative. 

This judgment has proceeded on the 
assumption warranted by Vcviuri Pit¬ 
chy ya V. Rajah Yarlagadda A7ikineedti,(\) 
that a Court retains its discretion to 
order tlie defect to be remedied.after the 
application has been admitted and regis¬ 
tered, bub before it has been finally dis¬ 
posed of in one of the wavs mentioned 
in O. 21. R. 17 (1). 

As regards Asyar AU v. Troilokya Nath 
Ghosn (2), w.hicli the lower Court cites, it 
may be observed that the point specitiv 
cally referred to the Full Bench ha? now 
been settled by Cl. (2) of O. 21, R. 17, 
which is an addition to tlie old S. 215. 
If an application is defective by nob con¬ 
taining a description of the property, it is 
none the less an applierbion, provided 

(1) A. I. R. I9i4 Mad. 367. 

(2) [l890)l7Cal. CSKF. B.). 
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e Opart has permitited the defect 
tp;ti^reinedi6d. It-also happened to be 
rated in the same case that such permis¬ 
sion could only be given befoi'e admission 
and re^stration (pp. 635—636). Whether 
" on receiving ” in O. 21. R. 17 (l), 
requires such strict. interpretation 
is the question discussed in Vemuri 
Pitch ay y a v. Rajah Yarlagadda Anki'‘ 
neediLlX). Of course it would make thb 
petitioner’s case considerably weaker, if 
it were held, following Asgar Ali y. 
Troilokija Nath Ghose (2) that the Munsif 
had no jurisdiction in 1923 to order the 
defect to be remedied; but even allowing in 
the light of Vemicri Pitchayya v. Rajah 
Yarlagdda Ankineedu (l) that he bad 
jurisdiction, I do not find that he exer¬ 
cised it improperly. 

The petition is dismissed with costs. 

Petition dismissed. 
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Kumaraswami Sastri, J. 
Natarajan a,ad others —Plaintiffs. 

V. 

P. M. A. Muthiah Chetty and others — 
Defendants. 

Civil Suit No. 615 of 1919, Decided on 
16th January 1926., 

^ (o) Hindu Law — Maintenance—Illegitimate 
sons of Sudra are entitled to maintenance If the 
connexion of 2)arent$ Is continuous. 

In order to give rise to the right? of an illegi¬ 
timate son of a Sudra either to succession or 
mainteimnoe, all that is necessary is that the con¬ 
nexion between the parents should be oontiuuous 
and neither adulterous nor iuoestuous. The fact 
that the ^Yoman kept is a dasi or a dancing-girl 
makes no difference as regards the rights of the 
iUegitima)te ohildren. [p 262 C 2] 

(6) Hindu L aw — Maintenance — Persons^ 
not entitled to succession are entitled to mainten’ 
ance—Liability is on those who succeed — This ap¬ 
plies to tUegitlmate Sudras as well as to Vysias— 
Maintenance can be made a charge. 

According to the Hindu La.\v. persons who by 
reason of certain circumsU^nces are uot entitled to 
a share in the estate, are untitled to maiutouance 
by those to whom the estate pisses by survivor- 
Th^ liixbilitv to luuinttiiu is ou tlio copiir- 
ooners bv virtue of the faot that they take the 
of their duouased relations. Under the 
Hindu Law even though the parties ar© not Sudras 

mi L wisher cla8s©.s, e. g.. Vysias, thov 

BMlI have got rights to get maintenauce though 
they may have no right of succession. When the 
parties are Sudras there is the Umitatiou that 
wuoro the father is a member of a joint and undi- 
Jtaed family and the properties of the father mss 
^ other members of the family 

Wio Hlegliinmto children of Sudras. in case the 


father had no self-acquired property, would not 
succeed to his estate but have only rights of main¬ 
tenance out of the property, and such a main" 
tenance can be made a charge on the family pro¬ 
perty. [P 263 C 1 & 2] 

(c) Criminal P. C., S. 488— Section cannot 
take away the right under Hindu Law. 

The: provision of a summary remedy under S. 
. ^88 cannot, unless .an Act exprcssl}' sa 3 's so, take 
away a right conferred by Hindu Iiaw.[P 266 C 2] 

J-Jc {d) Hindu Law — Maintenance — Illegiti¬ 
mate daughter is entitled to maintenance until 
she is married or attains majority. 

So far as Hindu Law is concerned, the main¬ 
tenance of females goes as a necessary corollarj’ to 
their exclusion from inheritance and so long as 
they are members of the family, there is no reason 
why maintenance should not be given to them. If 
maintenance is given to an illegitimate daughter, 
it cannot be for her lifetime for she could not be in 
a better position than a legitimate daughter, but 
can onl\' be given until she attains the age of 18 
or is married earlier, and if she belongs to the 
caste of the dancing-girl, maintenance should 
coutinue till her marriage in case she were to 
marry or till she is able to earn her living ac¬ 
cording to the rules of her caste : iCa'^e-law con¬ 
sidered.) [P 266 C 2] 

Nugent Grant and K. S, Krishnaswami 
Aiyangai —for Plaintiffs. 

V. Radhakrishnayya and S. Rangasami 
Aiyangai —for Defendants. 

Judgment. —This is a suit by tlie 
minor plaintiffs suing by their mother and 
next friend for maintenance. The case 
for the plaintiffs is that tlieir mother 
Chinnammal was, shortly after she at¬ 
tained puberty, kept by the 1st defendant 
who is a Nattukkottai Chetty continuously 

as his concubine, that the- 
1st and 2nd plaintiffs are his illegitimate 
sons and the third plaintiff his illegiti¬ 
mate daughter. Maintenance is claimed 
at Rs. 500 a month for all the three 
plaintiffs. The suit was originally filed 
against the 1st defendant only, hut he died 

pending suit and Defendants 2 to 5, his 

undivided uncles and uncles’ sons, ^lave 
been brought on the record. The 1st 
defendant filet! a written statement deny- 
ing that the plaintiffs motlier Chinnam- 
inal was continnously kept hv him as 
9 oncuhiiu> from lObl to 1919. Ho states 
that Chinnammal was a dancing-givl who 
did not abandon her usual mode of life 
which was that of prostitution and that 
he used to vi-^it her occasionally. He 
denies that the plaintiffs are his children 
by Chinnammal. Ho denies that he was 
at ally time maintaining the plaintiff's oi 
began negUvting them from July i9Hi. 
He admits that demands were made h\ 
the plaintiff s mother but denies Ins Uahi- 
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licy to maintain them. He denies that 
any charge can be ci*eated on the property 
mentioned in the plaint. He pleads that 
he belongs to the Nabtukobtai Ciietty 
community and is a Vysia and that in any 
event, the claim for maintenance is ex¬ 
cessive and tliat any maintenance 'that is 
granted can only be decreed till the plain¬ 
tiffs attain majority. The 2nd defendant 
bled a written statement adopting the 
written statement of the 1st defendant 
and pleading in addition that the 1st 
defendant was a member of a joint undi¬ 
vided Hindu trading family possessed of 
considerable pro]ierty, moveable and im¬ 
movable, that lie was not possessed of 
any separate property, tliat he died with¬ 
out leaving any issue, that his only son 
was adopted to his lirother during his 
lifetime, that after tlie death of the 1st 
defendant all the family properties vested 
by survivorship in tiie other defendants 
and that the plaintiffs are not entitled to 
anv relief as against the surviving copar- 
ceneis. Defendants 3, 4, and 5 filed written 
statements adopting the statement of the 
1st and 2nd defendants. 

The following issues were settled : — 

1. Was Chinnainmal kept continuously 
or exclusively l)y the 1st defendant as 
concubine ? 

2. Are the plaintiffs cluldren of the 
1st defendant by such continuous con- 
cul)]nage ? 

3. Is the defendant lioiiud to pay any 
maintenance to the plaintiffs and is the 
said maintenance a charge on the family 
property as alleged in the plaint ? 

i. is the defendant a Vysia : and if so, 
are i>laintil'fs entitled to maintenance be¬ 
yond the jicriod of their majority ? 

What maintenance, if any, are tli© 
plaintilVs entitled to ? 

Chinnaminal, the mother of the plaiu- 
til'i's, belongs to a {lancing-girl community. 
She was lu-ouglit uji by her aunt Bhag- 
yanunal who was dedicated to the temple 
at Tluruvalangadu. TIio 1st defendant is a 
mumher of an undivided family of Kattu- 
kottai Chottios, which family was dharma- 
karfcas of tlic temple at Thiruvalangadu. 
The 1st defendant was the dharmakavta 
of tlie temple along with tlie Rajah of 
Kalahasti. Chinnaminal, according to the 
evidence, is now about 33 years old. She 
attained pnl)erty, when she was 12 or 13 
and was dedicated soon afterwards to the 
■-••inpl»>at T!iirnvalangadu. The 1st de¬ 


fendant. who was looking after the duties 
of the Dharmakarta of the temple at that 
time was in addition the ijaradar of the 
place and he began to keep Chinnaminal. 
The evidence, to which I shall refer later 
on in detail, is that from 1904 to 1919 he 
was keeping her. He was first visiting 
her at Thiruvalangadu and he then rented 
a liouse in Madras where Chinnaminal 
was kept and where he was visiting her. 
He subsequently kept her in a house 
which he had purchased in lyappa Chetty 
Street. The 1st defendant bore all her 
expenses and was paying her moneys in 
addition. He also made jewels for her for 
about Rs. 7,000 or Es. 8,000. He built a 
house in Thirvalangadu for her and lands 
were also pui’chased for her, to the extent 
of 7 or 8 cawnies according to the evidence 
uf tlie father, of whicli the father was in 
management for her. Chinnammal had a 
sister who was being kept by one Peri- 
yanna Chetty, who was a friend of the 1st 
defendant. In 1910 Chinnammal’s sister 
filed a suit against Chinnammal and the 
1st defendant for the recovery of certain 
jewels. A decree was jiassecl on the 26bli 
of April 1917, against both Chinnammal 
and the 1st defendant. Chinnammal and 
the 1st defendant continued to be friendly 
for two years afterwards and misunder¬ 
standings arose in I9l9, after which 
notices passed between the parties and the 
1st defendant gave up visiting her after* 
wards. As the 1st defendant has denied 
his liability to maintain the plaintitl's, 
Chinnammal’s children, this suit was filed 
on the 19th September 1919. The 1st 
defendant died on the 23rd April 1921, 
and on his death 2 to 5 defendants were 
made parties. (His Lordship then discussed 
the evidence and lield that chinnammal was 
under the protection of Muthiah Chetty, 
the 1st defendant, from 190-1 or 1905 till 
1919 and that the plaintiffs are the chil¬ 
dren born of the continuous concubinage of 
Muthiah Chetti.) 

So far as the 1st and 2nd plaintiffs are 
concerned, the law has been clearly laid 
down in Madras that in order to give rise 
to the rights of an illegitimate son of a 
Sudra either to succession or maintenance, 
all that is necessary is that the connexion 
between the parents should be continuous 
and neither adulterous nor incestuous. 
The fact that tlie woman kept is a dasi or 
a dancing-girl makes no difference as 
regards the riglits of the illegitimate 
children. 
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SoiAndfitrarajcMi v. Arunachalatn 

Gheity (1) it was held by a Full ^enoh of 
this Court that an illegitimate son of a 
Sudra by a dancing-woman, who was by 
profession a prostitute, before she came 
into his keeping but who was kept by him 
in continuous and exclusive concubinage 
thereafter, is entitled to get his share of 
the joint family properties after his 
father’s death provided the connexion 
between bis father and mother was not 
incestuous or adulterous. The whole law 
on the subject was reviewed and that was 
laid down as a condition requisite to give 
rights to illegitimate children of Sudras. 
In Suhravnania Ayyar v. Rathnavelu 
Chetty (2), I have discussed the law on the 
question of the right of illegitimate 
children and I have referred to all the 
cases on the subject. In the present case 
I have found that Chinnammal soon after 
her dedication and her attaining puberty, 
was in the continuous and exclusive con¬ 
cubinage of Muthiah Ohetti till about 
1919 and that the plaintiffs are the 
children born during that period and that, 
therefore, they have the rights of illegiti¬ 
mate children. Under the Hindu Law, 


family or had self-acquired properties and 
the Hindu Law is that, in cases of i)ersons 
who by reason of certain circumstances 
are not entitled to a share in the estate, 
they are entitled to maintenance by those 
to whom the estate lias passed by survi¬ 
vorship. The liability to maintain is on 
the coparceners by virtue of the fact that 
they take the estate of their deceased 
relations. In Anantlxaya v. Vishnti{S), it 
was held that even among regenerate 
classes under the Mitakshara Law, an 
illegitimate son is entitled to maintenance, 
as long as he lives, in recognition of his 
status as a member of his father’s family 
and by reason of his exclusion from in¬ 
heritance and that such a maintenance 
should be a charge on the family pro¬ 
perty. Muthusanii Aiyar and Best. JT., 
observe : 

There can be no doubt tiiat,under the 
Mitakshara Law, by which the parties are 
governed, an illegitimate son is entitled to 
maintenance among the regenerate classes. 
The Smriti of Yajnavalkya and its exjiosi- 
tion in the Mitakshara, Chapter I, S. 12, 
leave no room for doubt on this ]X)int. An 
illegitimate son is one of that class of per¬ 


even assuming that the parties are not 
Sudras but belong to the higher classes e.g., 
Vysias, they still have got rights to get 
maintenance though not the right of suc¬ 
cession. When the i)arties are Sudras 
there is the limitation that whore tlie 
father is a member of joint and undivided 
family and the properties of the father 
pass by survivorship to other members of 
itho family the illegitimate children of 
ISudras, in case the father had no self- 
acquired property, would not succeed to 
his estate, but have only rights of rnain- 
teuauoe out of the pi'operty. In the pres¬ 
ent case the evidence is to the effect that 
Muthiah Ohetti was a meinhov of a joint 
and undivided family, that he had no 


sons, who, l)y reason of their exclusion 
from inheritance, are allowed mainten¬ 
ance by the Hindu Law, and it is clear 
from tlie facts that among Sudras he 
shares his father’s property together with 
the legitimate son. It is urged on ap]>el- 
lants’ behalf that resiKuidont is not enti¬ 
tled to maintenance after he attains liis 
ago, but we are unable to accede to this 
contention. The Smriti of Yajnavalkya 
awards nmintenance to an illegitimate 
son, not as a provision against starvation 
and vagrancy, but in recognition of l\is 
status as a member of his father's family 
and by reason of his exclusion from in¬ 
heritance among the regenerato classes. 
.\s in the case of females of the family or 


separate property and that after his death 
the i)ropei*ties passed to his ooparoonors 
who ai*e his uncle and uncle’s sons. It is, 
tlierofore, clear on tlie authorities that the 
plaintiffs ai'o entitled to maintenance. 
The fact that the property has passed to 
coparceners is no ground for defeating their 
claim ; they would be entitled to a share 
if their father was a divided member of the 

H) [1916] 89 Mad. 186=99 M.L.J. T98=18 M.L* 
T. 669=9 UW. 184T=(1916)1 M.W.N. SP 
(9) emn 41 Mftd. 44=99 M.LT. 94=6 TuW* 
140~-|191T) M.'W.N. 688 S3 M.TkJ. 294 
(F.B.). 


of disqualified heirs, an illegitinmtc son is 
entitled to maintenance as long as he 
lives. We do not, however, desire to l>e 
understood as holding that his earnings, 
when he is able to earn, should not be 
considered in fixing the rate at w'hioh 
maintenance should he |>aid.” 

As regards the making it a charge upon 
the famiK property, their lAmUhips ol^- 
serve : 

As the luuintenanoe awardeti is t e 
result of exclusion from inheintanot^ d 
^ Hindu theory is that the fam Iv 
(8) [1894] IT Mad. 16d~ 
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property constitutes assets from "which 
charges in the nature of maintenance, etc., 
are to be met, the maintenance decreed to 
an illegitimate son may be secured on 
family property as in the case of female 
members by being declared to be a 
charge.” 

Referring to the contention that the 
motlier of the respondent in that case 
was only a dancing-girl by caste, they 
observe : 

But both the Courts find that the 
respondent is the illegitimate son of his 
fatlier, and as this was a question of fact 
the finding is binding upon us. The posi¬ 
tion of the mother as a dancing-girl by 
caste is only important as showing that 
her connexion with the father was casual 
and not continued concubinage; but in the 
present case the Judge referred to evi¬ 
dence showing that the respondent’s 
mother was the concubine of his father 
for a long i)eriod of years.” 

In Kitppa V. Sinfjaravehc (4), it was 
iield that the son of a Sudra who kept 
the wife of another person as a concubine 
for many years was entitled to recover 
maintenance. The point was that, as 
her connexion was adulterous, he could 
not succeed to a share, to which he 
would otherwise have succeeded, if the 
mother liad not been a married woman 
and consequently he was entitled to main¬ 
tenance. Turner, C. J., and Muthuswami 
Aiyar, J., observe : 

That an illegitimate son is not en¬ 
titled to inherit to a Sudra under the 
Mitakshara law, if ho is the offspring of 
incestuous or adulterous intercourse, has 
been already recognized by this Court in 
Vcnkatache.Ua Chetiij v. Parvatham (o). 
In Muttnsawni!/ Jaf/aocra Ye.ttappa Naic" 
kcr v. Venktafiirara Yettapa. (G), the Judi¬ 
cial Committee liavcj, however, held 
confirming a decision of tliis Court that 
the natural son of a Hindu father re¬ 
cognized by him as such is entitled to 
maintenance, altliough ho may not have 
been born in the house of his father or of 
a co)icubinc possessing such a status as is 
necessary bo entitle her son to inherit to 
his father.” 

In (h)pa/asami Chetii v. AriinacheUavi 
Chi'/ti (V), it was hejd Jw Be nsoii and 

f i) [iHH.o] H -d-ir). 

(a) s M. IT. C. 134 . 

UJ) flftliT-Om 1-J y\. 1. A. 203-2 B. Ti. R. 15— 
11 W. R. r>=2 Sulher. 175=2 Sar. 395 
(P. C.). 

(7) [loon 27 :^r:ui. 32. 


Bashyam Ayyangar, JJ., that an illegiti¬ 
mate son was entitled to maintenance. 
The learned Judges observed that in fixing 
a compassionate^ rate of maintenance, 
regard should be had to the interest which 
the deceased father of the illegitimate 
son had in the joint family property and 
the position of his mother’s family. It is 
enough to say that there is compassionate 
maintenance in case of disqualified heirs 
simply because the illegitimate man, who 
would succeed, if his father were sepa¬ 
rated. is ousted by the coparceners by 
virtue of the superior right of survivor¬ 
ship. In Hargobind Kuari v. Dkaram 
Singh (8), it was held that illegitimate 
sons are entitled to maintenance from 
their father and his estate is liable for its 
I)ayment. My attention has been called 
to Panchapakesa Odayar v. Kanaka 
Ammal (9), where it was held by Abdur 
Rahim and Srinivasa Aiyangar, JJ., that 
an illegitimate son of deceased Naidii had 
a right of maintenance against family 
property of which the putative father was 
the coparcener. It appears from the 
report that the decree of the lower Court 
awarded maintenance till the children 
attained majority, but there seems to have 
been no cross-appeal and no objection 
taken to that part of the decree, and there 
was no argument as to whether tlie main¬ 
tenance should he for life or till majority. 
But as pointed out in Anantkayya> v. 
Vislinu (3), already referred to, there is 
no principle under the Hindu Law where, 
when persons are given maintenance, the 
right (being a substitute of right for 
partition) can he subjected to any such 
limitation as to age. In NiJmoney Singh 
Deo V. Baneshnr (10) the maintenance 
was refused, hut that was a case arising 
under the Dhayabhaga law and the Judges 
state that, if it were under the Mitak- 
shara, it would be different. So far there¬ 
fore as the Isb and 2nd plaintiffs are 
concerned, there can be no doubt that 
they are entitled to maintenance from the 
joint familj’ properties. 

So far as tfie 3rd plaintiff tlie daughter, 
is concerned the position is different. 
She was horn in 1908 and she is now 
IG years old. It is contended by the 
defendant’s' vakil that there is ho rule 
under the Hindxi Law under which.mrin: 
tenance can be given in the case of 

18)" [1884] 6 All. 329={18H4) A. W. N. lUOi ' 

(9) 119171 6 L. W. 108=33 U. 1.. J. 455. 

(10) [1879J 4 Cal. 91. 


1021 

^ -4 ^ 


Natarajan V. Muthiah (Kumaraswami Sasfcri, J.) 


Madras 205 


illegitimate daughters, the text only 
referring to dasi putra or son by the 
female slave and not to daughters. So 
far as the text is concerned, tlie Mitak- 
shara deals with illegitimate children in 
Oh. T, S. 12. Vignaneswara refers to 
a text of Yajnavalkya which runs as 
follows : ** Even a son begotten by a 

sudra by a female slave may take a share 
by the father’s choice. But if the father 
be dead, the brother should make him 
partaker of the moiety of a share; and one 
who has no brothers may inherit the whole 
property, in default of daughter’s sons.” 


to her father’s proj^erty in preference 
to the son of a divided brother. 
Mr Justice Batchelor and Mr. Justice 
Chaubal negatived the right of the ille* 
gitimate daughter to succeed on the 
ground that the Mitakshara referred only 
to an illegitimate son and not to an ille- 
gitimate daughter. 

Benson and Bash^-am Aiyangar, JJ., in 
Lingappa Goundan v. Esudasan (l3) 
hold that though an illegitimate son, not 
a Hindu, is entitled to claim maintenance 
from his father under S. 488 of the Cri¬ 
minal Procedure Code, such claim can 


Upon this, there is the commentary of only be enforced during the lifetime of 
Vignaneswara. It is argued that this sec- the father and the right terminates with 
tion does not give any right to the daugh- his death. This case was, however, a 
ters of the Sudras begotten bj^ a^Sudra. So case where the illegitimate son of a 
far as I can see, there are no texts which Hindu was born to a woman who was not 


refer in any express terms to the case of 
illegitimate daughters and which regulate 
their rights, nor are there any decisions 
which expressly decide this question. 
" In Parvati v Ganapatrao Balal (ll) the 
question was raised as to whether an 
illegitimate daughter was entitled to 
maintenance. It was raised because the 
father had disposed of certain joint family 
proijerties and the question arose whether 
that disposition was valid. Sir Charles 
Sargent, C. J., and Bayley, J., dealt with 
the question and were of opinion that 
there was no separate text. At page 183 
they observe : 

“ Moreover, the right of illegitimate 
children to be maintained by the family 
IS clearly an exceptional one as shown bv 
the language of the text; and as the right 
to maintenance is laid down in terms in 
favour only of illegitimate sons, the pro- 
^ per inference, from the absence of any 
express provision for daughters, is, we 
think, that they are not contemplated as 
having the same right.” 

Thej' go on to observe, " that even if 
the daughters were entitled to si!nj>lo 
maintenance out of tlie family ]n'oi>erty, 
it was not within the oompetenoe of the 
father to alienate the share for that pur- 
'liose.” When they rest the decision on 
that ground, although it is obiter, it is a 
weighty dictum and is entitled to great 
weight in estimating the rights of illegiti- 
joate daughters. In Bhikya v. (ii*) 
^ the question was raisetl whether under 
the Hindu Law, among the Sudras, 
ail ille gitimate daug hter oan succeed 

(Ifi) [1008] 89 Bom. 602^10 Rom. L. R. 736 


a Hindu and was, thei‘efore, not in the pale 
of Hinduism. The learned Judges held 
that it can only be in force in the manner 
provided by S. 488 of the Criminal Pro¬ 
cedure Code, and not otherwise. 

It is contended by Mr. K. S. Krishna- 
swami Aiyangar, that except in cases of 
aged parents, wife and infant children, 
the Hindu Law nowhere refers to the 
rights of maintenance of females by any 
separate text and that the riglit of main¬ 
tenance comes only incidentally, and that 
under the Hindu Law, where a person 
who was a member of a Hindu family was 
excluded from a share, the law always 
allows maintenance to compensate for 
this exclusion. It is also argued that 
ancient Hindu Law takes no notice of 
individuals but only of the family as a 
corporation that the right of maintenance 
was cast upon the manager of the head 
of the family and that no special text 
was required, sucli right being incidental 
to the very nature of the coi'porate joint 
family. It is alst> argued that among 
Sudras. the illegitimate children are 
members of tlie family of their latlmr 
and tliat they being niemhers of the 
family of their father the> are entitled 
to maintenance out of tlie family pro¬ 
perty by the person who is in charge of 
the family ]H'o|»tirtios and all that you 
have to see is wliether the i»erson who 
claims tlie maintenance is an illegitimate 
child ami oan he said to be memlier of the 
family of the deceased. It is also argued 
it is clear fvoiu the deoision in S.idu \. 
Bai^a (14) w 1 1 icji was ani^roved of h\ th.c 

-.i? Mad. IS. ~- 

(14) flST'd] 4 Bom. 37. 
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Trivy Council in JoQcndro Bliupati Huv' 
rochandra Mahapatya v. Nityanand yian 
Sinyk flo) that fcbe illegitimate children 
can be members of the coparcenary with 
the legitimate children and that, being 
such members of the coparcenary, they 
are entitled to succeed by survivorship. 
There is on reason why daughters should 
not be members of the falnil 3 ^ Reference 
lias been made to the decision in Suhra- 
mfiiiia Ayyar v. Batnavehc Chetti (2) 
where it lias been held that there is a 
right of inheritance on tlie ground of 
relationship and it is argued that illegiti¬ 
mate daugliters may be treated as mem¬ 
bers of the family for all imriioses except 
for the purposes of inheritance. Hefe- 
ronce lias been made to ^Yest and Buhler, 
p. -llo and Ghana Jianta J-Iohanta v. 
Gcrdi (16) where it was held that under 
the Hindu Law as well as under the 
general law, the father of an illegitimate 
child is bound to provide for its main¬ 
tenance. I agree with the contention 
urged by plaintifts’ counsel. 1 liave in 
Suhramania Aiyar \.ItatnavelaCkettu(2) 
gone into the iiosition of an illegitimate 
son in the family and it seems to me to 
be clear that having regard to the deci- 
sion.s in Sadu v. Baiza (li) and Pnrvati 

Ganapatrao BalaJ (11), where it was 
held that an illegitimate son can be held 
to belong to the coparcenary .with his 
legitimate brother and liaving regard to 
the decisions of this Court where the 
i-ight of a representative is given to an 
illegitimate son, I find it difficult to see 
why the illegitimate daughter should not 
he a member of the family of the illegiti¬ 
mate fatlier and if she is a member of the 
'family of the illegitimate father, it seems 
'to me under the general law that she 
will he entitled to maintenance. 

1 am of opinion that in the absence of 
any authority directly against tlie view, 
there is no reason cither in justice or 
(.‘(luity to hold that illegitimate daughters 
are eiifcitle<l to no riglit against the puta¬ 
tive father, .^s observed in Ghana- Ktytta 
Mohanta v. (16), apart from Hindu 

Law, maintenance has to bo awarded on 
Igencral princi)»!es : and if a father is 
ibonnd to maintain his illegitimate daugh 
jter, liis co-i)arconors who took his ])ro 
perty by survivorship are equally hound 

(1.-5) “llH9lTl8*CHi~T5l -^17" LA. 1^8=5~ Siir 
596 (P.C.). 

lJt)> [1906] 32 Cal. 470-^13 C.W.N. 150. 
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to do so. The case was the case of an 
illegitimate daughter. I think that the 
provision in the Criminal Procedure Code 
would not take away the antecedent 
Hindu Law right. The provision of a 
summary remedy cannot, unless the Act 
expressly says so, take away a right con- 
fered by Hindu Law. There is great 
force in the contention of Mr. K. S. 
Krishnaswami Aiyangar that so far as 
Hindu Law is concerned, the maintenance 
of females goes as a necessary corollary to 
their exclusion from inheritance and so 
long as tliey are members of the family, 
there is no reason why maintenance 
should not be given to tliem. Mr. K. S. 
Krislinaswami Aiyangar admits that if 
maintenance is given to an illegitimate 
daughter, it cannot be for her lifetime 
for she could not be in a better position 
than a legitimate daughter and I think 
that so far as the 3rd plaintiff is concer¬ 
ned maintenance can only be given, until 
she attains the age of 18 or is married 
eaidier. As she belongs to the caste of 
the dancing-girl maintenance should con¬ 
tinue till lier marriage in case she were 
to marry or till she is able to earn her 
living according to the rules of her caste. 

I am of opinion that tlie plaintiffs are 
entitled to maintenance. 

The fourth issue relates to the question 
whether the defendants are Vysias or 
Dvijas and it has not been pressed or 
argued. 

The iifth issue is, to what rate of 
maintenance tlie parties are entitled. As 
regards the rate of maintenance, the 
defendants in their written statement 
say that they belong to a wealthy class 
of Ciiettis. In the notice sent by Griru- 
sami Chetti on behalf of the jdaintifis, 
they say that the property ^ is worth 
30 lakhs and there is no speciffc denial of 
in the reply. Mr. Radhakrishnayya has 
I>ut in Ex. JJ., the income-tax assess¬ 
ment which shows that the property has 
been as.sessed at Rs. oO.OOO by the income 
tax authorities but that relates only to 
the income from tlie business carried on. 
The defendants have not adducetl any 
evidence as to what other properties 
they possess, hut it has come out in evi¬ 
dence that they own large pro[)erties and 
that they have also purchased a village 
for 1&1/2 lakhs of rupees. Muthiah Chetti 
would have been entitled to 1/8 share of 
the family properties, if he had effected 
partition during his lifetime. Chinnaminal 
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woiliM' have no rights of maintenance 
after she was discarded by Muthiah 
Chetti ; whereas her children would, 
under the law, be entitled to mainten¬ 
ance for they would be in the position 
of excluded coparceners. On the other 
hand, one has to remember that in these 
cases miintenance should depend not 
only on the share of Muthiah Ghetty but 
other relations which he has got. Certain 
allowance is made for the rights of co¬ 
parceners. Muthiah Chetti has left two 
widows who are now alive. 

Having regard to all the facts of the 
case, I think that a sum of Rs. 100 a 
month for each of the 1st and 2nd plain¬ 
tiffs during their lifetime and Rs. 50 a 
month for the 3rd plaintiff till she at¬ 
tains the age of 18, will be a fair sum to 
allow. 

As regards costs I think the defendants 
have not only raised a false plea but 
have also supported it by perjured evi¬ 
dence and I think the defendants must 
pay the plaintiffs’ costs. Certified for 
two counsel. 


within the meaning of S.02.The interest which the 
plaintiffs possess must be real and not remote, 
must be substantial and not illusory, must be an 
existing interest and not a mere contingency, 
and the mere circumstance that the plaintiffs 
do not habitually resort to a temple is not suffi¬ 
cient to debar them from exercising the right 
under the sectiou : A. J. li. 1024 P. C. 221, HeL on. 

[P, 268. C, 2] 

(6) Civil P. C.. S. 11 —Trust suit—Trust pro¬ 
perty represented — Dcoisio}i in the suit Is res 
judicata against 'represenlatives of 'trust In subse¬ 
quent suit. 

When in a suit, where the trust is properly 
represented, after real and genuine contest a 
decision is given, it is absurd ti hold that persons 
not parties to the previous suit, although they 
mav have an interest in the trust, can ask the 
matter to be i-e-opened and the question to be 
retried. [P. 200, C. 2] 

G. Lakshnianna and K. Komeswara 
Rao —for Appellant. 

P. R. Gaiiapathi Aiyar, T’. Krishna 
Mohan, G, Krishna Arya and Viraragha- 
vain —for Respondents. 

Venkatasubba Rao, J. —This is a suit 
instituted under S. 92 of the Civil Pro¬ 
cedure Code. It relates to the temple 
dedicated to Chennakeswaraswaiui at 


The maintenance will be a cliarge upon 
the property (242, Police Commssioner’s 
Road), as it is alleged that the property 
mentioned in the plaint has been disposed 
of. The maintenance will commence 
from the date of the plaint and they are 
entitled to it from the date of the plaint 
to this date and future maintenance to be 
payable on the 16th of each succeeding 
month. 

Suit decreed. 
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Vknkatasuijba Rao*and Madhavan 

Nair, JJ. 

{Kasturi) Narasiviha Snryanarayana — 
6th Defendant—Appellant. 

V. 

Ach nthana Fjaksh viinarasimhavi ami 
others —Plaintift’s 1 to 5 and Defendants 
1 to 5 and 7—Respondents. 

Appeals Nos. 258 and 333 of 1922, De* 
oided on 26th August 1925, against the 
decree of the Addl. Sub*J., Guntur, D;- 
SOth January 1922. 

(a) Civil P. C., 3. ^2—TciHple tnisi—Jihuius 
of villages attending tlte temple on 

ocveulons can sue undet' S. 92. 

belonging to neighbouring villages who 
at^nd the suit temple on importont oocasious and 
alio oelebmte at that temple their marriages art' 
persona having an interest in the temple trust 


Cherukupalli, Repalle taluq. Tlieie are 
five i)laintiffs and the plaint asks for 
reliefs contemplated by S. 92, Civil P. G. 
The learned Subordinate Judge has passed 
a decree and the present api)eals have 
been filed i)y the defendants in tlie 
suit. 

The appellants in A] peal No. *^33 of 
1922, firstly contend that tlie plaintiffs 
are not persons having an interest in the 
trust within the meaning of S. 92 and the 
suit, therefore, does not lie. The lower 
Court has rejected this plea, and in my 
opinion, rightly. The 1st plaintiff is a 
rt'sident of Ariunbaka, and Cherukupalli, 
where the temple is situated, is a hamlet 
of this place. The Ist plaintiff’s marriage 
was i)erformed at the temple in qi.e^tiun. 
Ho is tl \0 karnam of Cliorukui'alli. The 
2ud plaintiff resides at Balusulapaliem 
which is at a distance of two miles from 
Chex’ukixpalii. Tlie 3rd, 4t\\ and 5th 
plaintiffs reside at Sirupudi which is 
within three miles from the suit temple. 
At both these jdaces the temple owns 
lands. According to tlie evidence, i>ersons 
belonging to these villages attend the 
suit temple on important occasions and 
they also celebrate at that temple their 
marriages. 

Can it l>o said that in these oircuui* 
stances the plaintiffs are not 
having an intei'est in the trust ' Tli 
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Case tliat has been most strongly relied 
on by the appellants is T. B. Bamckan- 
dra Aiyar v. Parameswaran XJnni (l) : 
but, in my opinion ; this case does not 
support them. Whether the plaintiffs 
have an interest in the trust or not is a 
pure question of fact and the case cited 
must be understood with reference to the 
facts of that case. All that it decided is, 
that although prima facie any Hindu has 
a right to worship in any Hindu temple 
it does not necessarily follow that every 
Hindu has in relation to every Hindu 
temple the interest which gives him the 
right to sue under S. 92. The danger of 
the extreme view contended for in that 
case is very well 2 >ointed out by Sir John 
Wallis , C. J., for, according to that view, 
any Hindu out of the millions of Hindus 
in India may insitute a suit in respect of 
any temple. Coutts-Ti-otter, J. (as he 
then was) also refers to the absurdity of 
of this iiosition l>y pointing out that a 
Hindu resident of Peshawar cannot be 
said to have an interest within the mean¬ 
ing of S. 92 in a temple in Malabar. 
While avoiding this extreme view, one 
must not commit the mistake of going to 
tlie otlier extreme. The view now ui*ged 
by the apiiellants is that unless a jierson 
hal)itually resorts to a temple for worship 
he cannot be said to have an interest 
under the section. As jicinted out in 
one of the judgments in that very case,the 
Christian conception of a j)arish with spe¬ 
cial local rights in its parishioners is utter¬ 
ly foreign to the Hindu mind. This fact 
must not he lost sight of when dealing 
witli Hindu institutions and tliere is noth¬ 
ing in S. 92 to comjjel tlie Courts to 
accept the very limited and narrow con- 
sti'uction suggested Iw the appellants. A 
Hindu will feel surprised to be told that 
lie has no interest in a temple winch is 
wifclirn a few yards of liis residence, 
because he does not habitually attend at 
that temple for puriwses of worsliip. To 
woishi]) the god in the temple it may not 
he a I ways necessary to resort to the temple. 
Can it he said that a man who lives in tlie 
vicinity of a temple and regularly comes 
out to wan'shij) tlie idol wlion it is taken 
in a ))rocession is not a person liaving an 
intiMcts in tliat tem])Ie ? Tlie Civil P. C. of 
1877 (S. la-ovided that the persons 

auf hori/.ed to sue must liave a direct 

^lillUlKj .yi iMad. 3(iO=3^"Nr.'irJ. 3%—2.> 

M. L. T. 301—0r>. W. -192—(1919) .M .W. 

N. 370. 


interest” in the trust. The word “direct” 
is omitted in the present Code and the 
very object of this change will be defea¬ 
ted if the narrow construction suggested 
is adopted. The interest which the 
plaintiffs possess must be real and not 
remote, must be substantial and not illu¬ 
sory, must be an existing interest and 
not a mere contingency. The most autho¬ 
ritative statement of the law is that 
contained in Vaidyanatlia Aiyav v. Swa- 
'ifiinatka Aiyar (2h Their Lordships of 
the Judicial Committee say : “ That the 

bare possibility however remote, that a 
Hindu might desire to resort to a parti¬ 
cular temple does not give him an interest 
under S. 92 in the trust.” This is the 
limitation we must recognize, but it is 
not a proper inference from this, that 
whatever may be the proved facts, the 
mere circumstance that tlie plaintiffs 
do not habitually resort to a temple 
is sufficient to'debar them from exercising 
the right under the section. 

The next point raised in the appeal 
relates to the question of res judicata,' 
Defendants 1 to o are hereditary archakas 
and they claim with reference to a large 
extent of the property, the subject-matter 
of the suit, that it was in tlie remote past 
set apart as a special endowment for (l) 
archaka service, and (2) Nibya Dhupa 
Dheepa Naivedyam. According to their 
case, their ancestors who were archakas 
were put into possession of tliese lands 
aud they were to perform the archaka 
services and provide the articles of wor¬ 
ship. In other words, it was a unified or 
a combined endowment and from the in¬ 
come of the property moneys were to be 
spent not only for the purchase of the 
materials bub also for remunerabing their 
own services, i. e., the services of the 
archakas. Has this question become i*es 
judicata by reason of the judgment of the, 
High Court (in Appeal ISo. 283 of 1914) 
in the previous Suit Ko. 77 of 1910 '? Tlie 
present Cth defendant, the hereditary 
trustee, was the plaintiff, and tlie present 
Defendants 1 to 5, the archakas, were 
the contesting defendants in that suit. 
The hereditary trustee claimed in it pos¬ 
session of these properties and the 
archakas resisted that claim. They put 
forward in that suit the same defence as 
they have now put forward in this. In 
paragraph 3 in the written statement in 


(2) A. i. R. nm P. C. 221. 
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O. S. No. 77 of I9l0 the archakas claimed 
that the lands in Question **were origin” 
ally endowed specifically for archaka ser¬ 
vice which consists of daily worship, 
naivedyam and lighting.** A portion of 
the second issue in that case runs thus:— 
‘Were the lands originally granted for 
archaka' service and are the defendants 
entitl jd to hold them without the inter¬ 
ference of the Dharmakartha, if any?” 

The case was disposed of finally by the 
learned Jtfdges of this Court and the con¬ 
tention of the defendants was accepted 
by them. We have carefully read the 
judgment and we cannot help coming to 
this conclusion. After referring to the 
contention raised in para. 3 of the written 
statement the learned Judges said :— 

The origin of these endowments is 
not known but the evidence is that these 
lands have been in the possession, always 
from time immemorial, of the archakas 
and that they have applied the profits 
for the services mentioned in the written 
statement.” 

They decided that the trustee was not 
entitled to possession of these lands and 
made the following observation:— 

The long possession of the defendants 
raises a strong presumption in their 
favour that their possession had a legal 
origin.” 

Not only did the learned Judgt s find 
that the defendants were entitled as 
against the trustee to remain in posses¬ 
sion but they also found that their pos¬ 
session had a legal origin. What can 
this legal origin bo referred to ? The 
archakas claimed that the lands had 
been put in their possession for certain 
specific purposes mentioned. That claim 
the High Court recognized in the earlier 
part of the judgment and the finding in 
favour of a legal origin can only refer to 
the recognition of the same claims as 
then put forward. 

The respondents’ learned vakil has laid 
stress upon the following i>orticn of the 
judgment :— 

As regards the possession of those 
lauds, we are of opinion that tho plain¬ 
tiff has mad > out no cause of action.” 

What the learned Judges meant to say 
'vas, that in a suit framed as one for jkjs- 
Maaion the plaintiff could get no relief 
on their findings. Nothing moi*e could 
nave been meant. They merely intended 
jo say that although the contention of 
®ne arohakaa was well founded, neverthe¬ 


less if breach of trust or mismanagement 
could be shown on their imrt, the jdain- 
tiff could obtain relief in appropriate 
proceedings. This does not mean that 
they decided only the question of posses¬ 
sion. I am therefore clearly of the 
opinion that the archakas jjut forward 
their right in the previous suit, that it 
formed the subject of an issue and that 
in the final judgment in the case the 
High Court upheld that riglit. Are then 
the plaintiffs not bound by that adjudica¬ 
tion ? When in a suit where the trust 
is properly represented, after real and 
genuine contest a decision is given, it will 
be absurd to hold that persons not parties 
to the previous suit, although they may 
have an interest in the trust, can ask the 

re-opened and the question 
to he re-tried. 1 am satisfied ,tliat the 
plea of res judicata must prevail. 

The learned Subordinate Judge has 

disallowed the claim of tiie defendants to 

about 23 acres out of 130 acres claimed 

by them. He has found that this land 

had been endowed for the ligliting of the 

akhandam. This finding ha.s not been 

questioned in the appeal and we confirm 
it. 

The result is that,, after excluding the 

lands set apart for tlie akliandain the 
rest of the land out of 130 acres will he 
declared as having been set ajmrt for the 
Y^chaka services and for nitya dliupa. 

In the case of this endowment tliere 
arises a conflict between interest and duty 
ihe position of the archakas offers to 
them the temptation of spending as little 
as possible on mtya dhupi deepa naive- 
(lyam, for whatever is not spent in tint 
way may he retained by themselves as 
remuneration for their own services ^\'v 
therefore think it necessary that we 
should hx the proiKwtion. 3 7ths of the net 
produce we desire to set apart lor pur¬ 
poses oonnocted with nitya dhupa dli^iia 
naivedyam and the archakii'S will be at 
liberty to retain the halanee, that is 

4 7ths as remuneration for the arohata 
services. 

App. of 19-2) : Is It uecessarv to re¬ 
move the hereditary trustee ? hi our 

able. The temple is in T ilttT vM?"' 
and It IS not likely that the servk-es o a,',' 
eftcient trustee will bo .-ivaiUhle, ' Mo" 
of «he charges against the trustee sh.. 


\\ 
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tlnit he has been guilty of neglect, but it 
must be said that he has not wasted or 
alienated the corpus and has for a long 
time been lighting witli the archakas with 
a view to get for the temple -the proper¬ 
ties in their possession. This temple, 
though well endowed, is aijparently not an 
important one, and the neglect of the 
trustee has aroused little public attention. 
It seems to us that the present suit was 
directed more against the archakas than 
against the trustees. The decision in the 
previous suit having been against the 
trustee this was a fresh attempt made in 
the same direction to get the lands claimed 
as a special endowment declared to belong 
to the general endowment of the temple. 
We do not think that, in the interests of 
the temple, the 6th defendant should be 
removed from the office of trustee. We 
declare that the office is liereditary in his 
family and we direct that he shall con¬ 
tinue as trustee. 

The archakas will be directed to deliver 
up possession to the 6th defendant of all 
lands which have not been declared to be 
tlie subject of the special endowment 
referred to above. The archakas will be 
entitled to retain with tliemselves 4/7ths 
of the net produce of the lands forming 
tlie special endowment and to hand over 
to the Ctli defendant the remaining 
3’7tlis. 


We understand that the interim • trustee 
appointed by the Court has certain 
moneys with him either in his hands or 
in deposit in Court. Tliese sums he will 
he directed to pay into tlie hands of the 
6tli defendant who slnill deal with them 
in accordance witli the rights declared In 
their judgment. 

In the scheme to he framed, it will not 
1)0 necessjiry to insert any provision re¬ 
garding the repairing or the rebuilding 
of the temple. These are matters which, 
no doubt, the trustee will attend to at 
an early date in tlic discharge of his 

duties. 


r.ach |)artv will bear his costs in tliose 
appeals. So'far as the costs of the suit in 
t!ie lower Court are concerned, the plain¬ 
tiffs will get 'J/3rdsof their costs from the 
r.fli defendant from and out of the 
teinj.Io funds ; tlie l>a!anco of l/3vd thoy 
slinll got from Defendants 1 to 5 and 7 por- 
S‘’'-nan\. 

'I’ho parties ai'c i o«\uired to bring m a 

sohcm.e fo-mornnv. 


A copy of this judgment and the scheme 
will be forwarded to tlie Religious En¬ 
dowments Board. 

Madhavan Nair, J. —I agree with the 
judgment just now delivered by my learned 
brother. As regards the meaning of the 
term interest ” as used in S. 92, Civil 
Procedure Code, I have already expressed 
my opinion in my judgment in A. S. No. 
88 of 1922 and for that reason I do not 
think it necessary to further deal with it 
here. On the facts of this case, I am 
clearly satisfied that the plaintiffs have 
the interest contemidated by S. 92, Civil 
Procedure Code. 

The following scheme lias been sub¬ 
mitted to us and we a))prove of it : — 

1. The office of trustee shall be here¬ 
ditary in the family of the 6th defendant. 
He shall be the first trustee under this 
scheme and shall hold office for life. 

2. The trustee shall ordinarily i*eside 
in Repalle taluc], Guntur district. 

3. The trustee shall utilize the 3/7ths 
of the income to be paid by the archakas- 
which has been referred to in the judg¬ 
ment for the nitya dhupa deejra naive- 
dyam. 

4. The ai'chakas sliall be permitted to 
live in the house and site described in 
Sell. belonging to the temple. 

5. Save as is expressly provided herein 
the provisions of the Religious Endow¬ 
ments Act (Madras Act I of l92o) shall 
apply to tlie hereditary trustee and all 
matters connected with him or the man¬ 
agement of the trust. 

Scheme settled. 
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VKNKATASliniiA RaO, -T. 

Malabar Forest and Ettbher Companu 
Limited, Bombay — Defendants—Appel' 

hints. 

V. 

D.TL Macleod and —PlaintiOs- 

—Respondents. 

Second Appeal No. 474 of .1923, Decided 
on 14th April 1925, from the decree of 
the Dist. 3., South jVralihiir, in A. S. 
No. 104 of 1922. 

Master nnd aervani—Wron^fui 
If hie. servant is ineonipetenf to dhcharge antic, 
given to him, he is rud enlHied to recm-cr damnac^ 
for wrongful d/sinissal hy his master, 

A servant was eraployocl nndt^r a 
Rnperintendent ot a certain estate Che main pre 
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dnote of .'^luc'h being tea and timber. The ser* 
vant knair nothing a^nt timber and the company 
inonzzed losses on account of his incompetency 
and he was dismissed. In the letter of dismissal 
it was stated that the company was thankful to 
the servant for his services. 

Seld : that the servant having been proved to 
be incompetent for the duties of the office which 
he undertook to discharge, the company could dis¬ 
pense with his services and that the servant was 
not entitled to recover damages for wrongful dis¬ 
missal by the company. [P. 272, C. 1] 

K. Bashyavi Aiya7igar and T. S. Srini- 
vasan —for Appellants. 

T. B. Bamachandra Aiyar and N. A. 
Krishna Aiyai —for Respondents. 

Judgment. — The plaintiff has institu¬ 
ted this suit for recovery of damages in 
respect of wrongful dismissal. The defen¬ 
dant company justifies its action by alleg¬ 
ing that the plaintiff was incompetent and 
grossly negligent in the discharge of his 
duties. The trial Court has decided against 
the plaintiff finding that the dismissal 
I was justified, but on appeal, the decision 
of the Court of the first Instance was re¬ 
versed by the District Judge. 

The lower appellate Court in effect 
finds that the iilaintiff was incomiietent, 
in regard to work that pertained to 
timber but is of the opinion that that 
circumstance does not entitle the defen¬ 
dant company to dismiss the plaintiff. 
Is this position correct ? Before the 
employment in question, the plaintiff had 
been working at Aralam. Regarding his 
duties at that place, he says In Aralam, 
it was all timber and no tea.” As the 
conditions at Aralam were not to his 
liking, he sought employment at Kotta- 
nad under the defendant company. I 
f may observe that the plaintiff some 
years previously had an interest in this 
very Kottanad Estate and having become 
greatly'indebted got it sold and the defen¬ 
dant company became the purchaser. 
The plaintiff’s designation was ‘ Superin- 
tend6nt\of the Kottanad Estiites.” What 
then were his duties ? Part of his work 
X’olated to tea. The plaintiff having said 
this, deposes next: 

Timber was the other source of in- 
oomo in Kottanad, I was the sole Supe- 
I'iutendent and 1 had also to get the 
timber work done. I told Mr. Chari that 
^ there was a lot of timber on the estate.” 

Mr. Chari referred to Mr. Raghavu- 
ohari who negotiated the purchase of 
the Kottanad Estate for the defendant 


company. Let me now turn to another 
admission of the plaintiff. 

** I do not claim to be a timber expert. 

1 know nothing practically about 
timber.” 

Indeed, the District Judge makes a 
point of the plaintiff’s ignorance of the 
work connected with timber. Exs. 1 and 

2 beti'ay sucli a woeful lack of knowledge 
that no course was possible to the plain¬ 
tiff other than admitting that he was 
utterly ignorant of everything that was 
in any way connected with timber. 

Tlie extracts I have given above from 
the plaintiff’s deposition itself show 
beyond any possihilityjof doubt : (l) that 
it was a part of his duty as Superinten¬ 
dent to do work connected with timber ; 
and (2) that he was utterly incompetent 
to discharge this part of his duty. 

The result of this incompetence has 
been that the defendants have suffered 
undoubted loss. I shall take only two 
outstanding facts. 

The plaintiff had to get timber out for 
tlie purpose of making broad gauge sleep¬ 
ers. The District Judge finds as a fact 
that the timber was in many instances 
not of the required length. As a result, 
the Company suffered considerable 
damage. These facts are not denied. 
But the District Judge disposes of the 
case in a very curious mannnr. He says 
that the plaintiff \vas not given specific 
instructions on the point, meaning there¬ 
by, that he was not specifically told that 
the required measurement was 9 feet 6 
inches. The plaintiff did not put forward 
any such case. On the contrary, he says 
very distinctly that he gave definite in¬ 
structions to the maistry to cut sleepers of 
this dimension and that accordingly sleep¬ 
ers of the x’equired measurement were 
in fact out. I shall once again reproduce 
his own words. 

I gave strict injunction about the 
length and gave him a rod of 0 feet 

6 inches.I j>ersonally knew that 

all the logs wore out into 9 feet 6 inches 

in length.I tested the whole lot : 

I saw and satisfied myself that every 
piece was long enough for broad gauge 
sleepers”. 

It is found, as 1 have said, that this 
version is not true and that many of the 
pieces cut were not suitable for the pur¬ 
pose. Where then does absence of iv.- 
structions come in ? I am afniid t)\e 
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District Judge has completely misunder¬ 
stood the case. 

Secondly the defendant complains that 
the plaintiff negligently overpaid the 
maistry* Apart from other allegations 
made in this respect, it now transpires, if 
the plaintiff* is to be believed, tbat the 
maistry disobeyed instructions and cut 
the timber into pieces of insufficient 
lengths. But still the plaintiff’ would 
say : " When I left the estate I paid 
Rs. l.O^O'S'O to Cherikan Maistry and the 
balance due to him was only Rs. 8-1-0." 

It is unnecsssary to enquire into other 
heads of incompetence and negligence. On 
the findings of the District Judge I am 
.clearly of the opinion that it has been 
amply proved that the dismissal was for 
justifying causes. 

Mr. Ramachandra .\iyar contends that 
I must not interfere with any finding of 
fact. Perfectly true. I have not tried to 
form my ojnnion on the evidence. 

One point that is pressed against the 
.defendunt company is that in the letter 
of dismissal it was stated that the com¬ 
pany was thankful to the plaintiff for the 
services rendered. Mr. Sabnis has ex¬ 
plained this by saying that he intended 
tlie statement to be ironical. This is clearly 
not true and on account of this explana¬ 
tion I was naturally disposed to view the 
(letendant’s conduct with some suspicion. 
It is unfortunate that the true explana¬ 
tion was not offered. A careful perusal of 
■the record, however, shows that the defen¬ 
dants ■ were utterly dissatisfied with the 
plaintiff : that on that account they trans¬ 
ferred him to Tamaracheri witliin about 
<6 months of Ins euiployment; and that they 
tliought it laudent to get rid of him ami¬ 
cably and even ottered a month’s wages in 
lieu of notice thanking liim for his ]iast 
services, but tliat it was found that the 
plaintiff was on the war path asserting 
what he fancied to he his It gal rights and 
that the defendants were then lin.illy 
driven in self-defence to retaliate by going 
u]) r.o a lawyer and withdrawing th.c offer, 
tluis takir.g up, what they were advised, 
was strictly a legal stand. Tliough thedt- 
I'endants have deviated from truth in this 
rcsj)cct, 1 cannf>t allow tliat (act to stand 
in tlicir way and I am satislied that the 
decision of tlie District Judge is in law 
wrt>ng and 1 accordingly allow tlie appeal 
■md dismiss uho suit with costs throughout. 

Appeal allowed. 
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Devadoss and Waller, JJ. 

T, It. d/. S. Ilamanathan Chetti —De¬ 
cree-holder—^Appellant. 

V. 

Nalla Veerappa Pillai —Judgment- 
debtor—Respondent. 

Appeal No. 303 of 1923, Decided on 
23th September 1925, against the order 
of the Dist. J., Ramnad, at Madura, 
D/- 4th January 1923. 

Execution—Court should not pass order as 
“ proceedhujs dosed" or the like. 

No Court which executes a decree can pass 
such an order “ Proceedings closed” or ” Petition 
lodged ” or ’* The matter is held over ” for 
statistical purposes. It is the duty of the 
executing Court to execute a decree and it can 
dismiss the application, only if the creditor does 
nob take proper steps and does not help the Court 
in executing the decree, [P 272 C 2] 

Br. Srinivasa Aiijanyar and K. S. 
Narayana Aiyanyat —for Appellant. 

R. Kesava Aiyanyai —for Resijondent. 

Judgment .—The District Judge passed 
the following order :— 

Proceedings closed. Sale h.eld on the 
31st Julv 1922 is confirmed." 

We have j)ointed out in more cases 
than one that no Court which executes a 
decree can pass such an order as ' Pro¬ 
ceedings closed ” or “ Petition lodged” on 

The matter is held over" for statistical 
purposes. It is the duty of the executing 
Court to execute a decree and it could 
dismiss the application, only if the cre¬ 
ditor does not take proper steps and does 
not help the Court in executing the 
decree. 

We, therefore, set aside the order of the 
District Judge and direct him to restore 
the application to file and dispose of it 
according to law. 

Costs will abide the result. 

Order set aside.. 
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^IICARASWAMX Sastri and Krish- 

‘i NAN, JJ. 

^'anuJcirafn Chetty and others —Defen* 
.nts —A ppellants. 
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G. C, Nagamony Mudaliar 
-Bespondent. 


Plaintiff 


Original Side Appeals Nos. £8, 40 and 
44 of 1924, Decided on 23rd April 1925, 
from the decree of Devadoss, J., D/- 28th 
February 1924. 

(o) Hindu La%o—Joint family—Existence of 
‘BTO'perty is not a necessary incident. 


There is nothing in Hindu Law which states 
that the properties to be called joint family pro¬ 
perties should be immovable properties or that 
there should be any minimum value which is re¬ 
quired to constitute a joint family. Nor is there 
anything in Hindu Law which says that possession 
•f property is a neceasary requisite for the consti¬ 
tution of a joint family. A joint family is compo¬ 
sed of parsons who live together and who are joint 
in food and worship and the possession of property 
is not a condition precedent to the establishment 
of their status. [P, 274, C. 2.P. 275, C, 1] 

(6) Hindu Law — Par*lti&n—Possession of pro- 
perly is not necessary to decide status. 

Possession of property is not anecessivry element 
in determining whether persons are joint or sepa¬ 
rate, [P. 275, C. 1] 

Jjc ^ (c) Hindu Lato^Wlll—Bequest to persons 
who toould not inherit to testator or would inherit 
his property as obstructed Iveritage —No presump¬ 
tion about legatees taking as joint tenants exists. 

Per Kumaraswaml Sastri, J, —In cases where the 
donees are the sous and grandsons and would suc¬ 
ceed to the property of the testator in the absence of 
any testamentary disposition and take the property 
as ancestral property, the presumption may be 
drawn, where the Will is silent as to the nature of 
the estate conferred, that they would take it as 
unobstructed heritage with the same incidents as 
v.’culd follow if there was no Will, But where the 
donees, though members of a joint undivided 
family, are not related to the testator or though 
related to him would in the absence of any Will 
either immediately or at a later stage take the 
pfoperty as obstructed heritage aud only as ten- 
ants-in-oommon there is no reason for applying 
the presumption that the testator by devising the 
property to them intended that there should bo a 
joint tenancy, [P. 278, C. l] 

Per Krlslman, J .— Where there is nothing in tho 
Will to show definitely and clearly that the be¬ 
quest was to the family and not to tho individual 
members thereof separately, the ordinary prosump- 
won that when there are several joint doueos, they 
take as tonauts-iu-oommon, applies. 

[P. 279, C. 2. P, 280. C. 1] 
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Appellants. 
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Kumaraswami Sastry, J. —The only 
question raised in these appeals is whether 
the respondent who is legatee under the 
Will of one O. Kandaswamy Mudaliar took 
the proi^erty bequeathed under the Will as 
a tenant-in-common with his father and 
brothers or as a joint tenant. 

The Will which has been probated is 
filed as Ex. F, The testator Kandaswamy 
Mudaliar died leaving a widow, three sons 
and two daughters. He also left two 
brothers one of whom was Kadirvelu Mu¬ 
daliar (father of the respondent) who was 
appointed executor. There was another 
brother, Krishnaswamy Mudaliar, 
who had two sons. So far as the respon¬ 
dent is concerned, the terms of the Will 
concerning him are very short. Paragraph 
4 of the Will says: 

“Items 4, 5, 6, 7, 8 and 9 under assets in 
paragraph 1, above, I bequeath and leave 
to my brother G. Kadirvelu Mudaliar and 
his sons.” 

Paragraph 5 goes on to state that in 
consideration of the help given by Kadir¬ 
velu Mudaliar as regards the business 
carried on by the testator, he bequeaths 
to Kadirvelu Mudaliar and his two sons 
a half-share in the stationery business 
carried on in the Minerva Press and 
Thompson and Company, that the station¬ 
ery business should be conducted by 
Thompson and Co., that the profits arising 
from the same, as per accounts separately 
and correctly maintained, should be divi¬ 
ded equally every year before the end of 
March between his sons, on the one part, 
and his brother and his sons on the other. 
In case his sons do not agree with his 
brother and liis sons, the stationery and 
stook‘in‘trade were to be valued "and the 
testator’s sons were to give Kadirvelu and 
his sons one-half of the estimated value. 

It appears from the evidence, and it is 
not disputed before us, that the testator 
and his brothers were members of a divi¬ 
ded family and that the brothers and their 
children were living together as members 
of an undivided family, though it is con¬ 
tended by the respondent’s vakil that there 

\vas no joint family property owned by 
Kadirvelu and his sons who were the le¬ 
gatees aforesaid. It is also clear from the 
evidence that Kadirvelu and his sons 
would not, in tho ordinary course, succeed 
to the pro|»erties of the testator as the 
testator left a widow, sons and dauglueiv 
and that Kadirvelu and his sons were at 
best, only remote heirs. 
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So far as the terms of the Will go, there 
is very little to indicate that Kadirvelu 
and his sons were to take the property as 
members of a joint family with rights of 
survivorshii). It is argued by the vakil 
for the appellants, that the fact that the 
testator gives the property to Kadirvelu 
and his sons without naming his sons and 
the fact that in paragraph 10 of the Will 
the gift to the daughters provides for a 
sale of the house and the division of the 
sale proceeds equally among the daughters, 
if necessary, indicate that the gift to Ka“ 
dirvelu and his sons was a gift to them as 
members of a joint family. It is argued 
by the respondent’s vakil that the fact 
that paragraph 3 of the Will, which gives 
certain items to the sons of the testator, 
expressly states that the property shall be 
the common pro^jerty of his sons, whereas 
the next paragraph, which contains a gift 
to Kadirvelu and his sons does not make 
any such statement as to the property 
being common property shows that the 
testator’s intention was the other way. It 
is also stated that the clause as regards 


the daughters in paragraph 10 of the Will 
was so worded, because one of the daugh¬ 
ters was omitted, and so it was necessary 
to mention the names, and that as the pro¬ 
perty was a house which could not be 
divided equally, provision had to bo made 
for tlie distribution of the sale proceeds. 
If we had to depend solely on theWill and 
look to its terms for a construction of the 
estate which Kadirvelu and his sons took, 
1 do not think it can be said that there 
was an intention displayet! by the testator 
in express language to indicate that Kadir¬ 
velu and liis sons took tlm i)]’ot>erty as 
members of a joint family with all the 
rights and obligations urisit)g fchci-ofrom. 
Some reliance was placed hy tlie vakil for 
the res])ondont on the lact tliat Kadir 
vein, who was executor and trustee under 
tlio Will, shortly after the Will executed 
eonveyanccis to the ^■arious legatees inclu 
ding himself and his sons and that tlie 
lerms of tliose conveyances indicate tliat 
the donees took the property as tonants- 
in-coninion and not as joint tenants. 

It was argued that even assuming that 
the intention of the testator was tliat the 

r.ll was to be taken liy tliem as members 
of a joint tamily. the act of the executor 
in conveying tlie estate to the various _ le- 
cateos us tenants-iircommon was sufiicient 
to imiu-ess the legacy witli that character, 
wliatcvcr may have been the intention of 


the testator. This question was not raised 
in the pleadings nor was it put in issue, 
and as pointed out by the vakil for the 
appellants, there are subsequent docu¬ 
ments which show the dealings with the 
property by the adult members of the joint 
family, and I do not think this aspect of 
the question can be raised for the first 
time in appeal, as it is a mixed question 
of law and fact as to how the property 
was treated after the death of the tes¬ 
tator. 

Another question which was raised be¬ 
fore the learned trial Judge was whether, 
if Kadirvelu and his sons had not joint 
family properties at the date of the 
gift, it can be said that they are members 
of a joint undivided Hindu family so as to 
call in aid the presumption that the gift 
to them was as joint tenants. The argu¬ 
ment that found favour with the trial 
Judge was that, if there was no joint 
family property in existence, there could 
be no joint family. In cases where per¬ 
sons live together and are joint in food 
and worship, it is difficult to conceive of 
their possessing no property, not even the 
ordinary household articles which they 
would enjoy in common. There is noth¬ 
ing in Hindu Law which states that the 
properties should be immovable proper 
ties or that there should be any 
minimum value which is required to 
constitute a joint family. It is, therefore, 
very difficult to say of any persons that 
live together, unless they are a number of 
ascetics owning no properties at all in 
the world, that there is no property in 
common of any sort or kind. Nor is tliere 
anything in Hindu Law wliich says that 
possession of property is a necessary! 
rc(iuisite for the constitution of a joint 
family. It is no doubt true tliat, so far as 
Courts are concerned, the affairs of a joint 
family can come before a Court only where 
projierty is involved; but that is due to 
civil Courts not taking cognij^ance of dis¬ 
putes unless they are of a civil nature and 
such disputes can hardly arise where 
there is no projierty wortli the name 
which the joint family possesses. Sup¬ 
posing that a family is joint and possesses 
joint jjroporty all of which is either des¬ 
troyed hy fire, flood or is stolen or alio" 
nated, can it be said that the moment this 
hajipens the family becomes a divided 
family and does it become joint family 
again if properties are again acquired by 
the members ? I think it will lead to 
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consequences if such a doctrine 
WM upheld. 1 am not prepared to assent 
t5 the broad view that the possession of 
pini)erty is a necessary element in 
determining whether persons are joint or 
sei)atate. A joint family is composed of 
persons who live together and who are 
joint in food and worship and the posses¬ 
sion of property is not a condition pre¬ 
cedent to the establishment of their status. 

I do not think that the question whether 
the donees had or had not joint or joint 
family properties has any bearing on the 
construction of. the Will. 

In this state of thihgs, we have to fall 
back upon the presumption that arises in 
cases of gifts of this kind, viz., gifts to per¬ 
sons who constitute a joint family. 

In dealing with this class of cases, I 
think that a difference should be made 
between cases where gifts to persons 
who form a joint family are made by per¬ 
sons to whom they would succeed accord¬ 
ing to the law of intestate succession, if 
no Will was made; for example, gifts by a 
father to his children,and by a husband who 
dies without issue to his wife or daughter 
and oases where gifts are made by Will by 
persons to whom the donees would not 
inherit and who could have no interest in 
the properties on tlie death of the testator 
jbut for the Will. In the former class of 
teases, the authorities in Madras show that 
a presumption may he drawn that the 
donees were intended to take the estate as 
joint tenants, but I do not think that in 
the latter class of oases, there is any 
jground or necessity for drawing such a 
presumption. There is a conflict of 
opinion between the various High Courts 
even as regards oases where a father 
bequeaths property to his sons who are 
members of an undivided family. It is 
unnecessary to refer to the various deci* 
sions of the various High Courts as their 
^rdships of the Privy Council in Lai 
Ham Singh, v. DepxUy Commissioner of 
Pdttahgarh (l) have summarized iho 
authorities. Their Ijordships observe as 
follows : 

It appears that there has been great 
diversity of opinion in the High Courts in 
India as to the effect in a Mitakshara 
family of a bequest, made by a father of 
property, which in the father*s hands was 

his son. In Calcutta, in 
1003, the point first arose in the cose of 

U) A, I, R, leaap, o.leo 


Muddan Gopal v. Bam BuksK (2) when it 
was held that such property would be 
ancestral, and this has been followed in 
the later case of Hazari Mall Bahu v. 
Ahaninath Adlxurjya (3), decided in 1912. 
In Madras, upon the whole, the view seems 
to be that the father can determine 
whether the property which he has so 
bequeathed shall be ancestral or self 
acquired, on the principle of cujus est dare 
ejus est disponere, but that unless he ex¬ 
presses his wish that it should be deemed 
selfacquired, it is ancestral: See Tara 
Chand v. Bech Bam (4) and compare it with 
Nagalingain Pillai v. Baviackandra Tevar 

(5) and other cases. In Bombay, on the 
other hand, the principle of intention 
seems to have been accepted if it makes 
the property ancestral, but if there be no 
expression of intention it is deemed self 
acquired: See Jugmohandas Mangaldas 
V. Sir Mangaldas Nathubhoy (6) and 
Nanabhai Ganpatroio Dhairyavan v. 

Achratbai (7), At Allahabad, the decision 
was that such property is selfacquired: 
see Parsotam Bao Tantia v. Janki Bai (8) 
decided in 1907. Finally, in Oudh, in the 
case of Bameshar v. M. Bukniin (9) 
decided in 1909, after a review of all the 
cases, it was held that : “Where self- 
acquired property is bequeathed to sons, 
in the absence of language clearly indicat¬ 
ing the testator’s intention that the pro¬ 
perty should be held by the sons subject 
to the incident of survivorship, it should 
be presumed that each son takes an inter¬ 
est which passes to his heirs at his death 

y 9 

But their Lox'dships deem it unneces¬ 
sary to pronounce upon these points. It 
may be that some day this Board will 
have to decide between the conflicting 
decisions of the Indian High Courts, and 
it may be that when this time comes t liis 
Board will prefer to go back to tbo 
nal text of the Mitakshara and put its 
own construction upon that text. It is 
not necessary to do so in this case.” 

Nagalingani PiUai v. Bn hiixchandra 
Tevar (5). which is the leading case ou 
the subject in Madras, the Will was by a 

Va) 6 

(3) [1912.1 17 0. W. N. >80=17 C. L. J. 38. 

(4) fl8ti6i H M. U. X'. R. 50. 

(ft) [1901] 24 M;uk 429=11 M. 1.. J. 210. 

(6) [IHSiVl 10 Horn. 638, 

(7) flSgS] 12 Horn. 122. 

(8) [1907J 29 All. 354=4 L. J. 257=(1907J \ 

(9) fl9in’l4 b. 244. 
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Hindu father who was possessed of self" of the particular Will. If the grant is to 


acquired property and the disposition was 
in favour of his sons. Shephard J., after 
stating that the father might have 
bequeathed the property to a stranger and 
that his sons could not have called the 
dispositions in question, observed at 
p.^437. (24 Mad.) 

“As the father is at liberty to make any 
disposition he pleases or to leave his self* 
acquired property to descend as ancestral 
property, so, when making any disposition 
in favour of his son, he is at liberty to 
preserve for the property the quality of 
ancestral property. Whether, in any gr^n 
case the property was intended to pass to 
the sons as ancestral property, or as self- 
acquired property, must be a question of 
intention turning on the construction of 
the instrument of gift. Following the prin¬ 
ciple laid down in Mahomed Skumstool 
Moulvi V. Sheioiikram Moiilvi (lO), I think 
that, if there are no words indicating a 
contrary intention, the natural inference 
should be that the father intended his 
sons to take his property as their ances¬ 
tral estate.” 

Yethirajulii Naidu v. Miikitnthu Naidit 
(11) is also a case where a father bequeath¬ 
ed jjroperty to his sons. Subramania Aiyar, 
J., at ]). 373, (28 Mad.) observes as follows: 

“The remaining point for consideration 
in connexion with this house is whether 
tlie sons took it as tentants in-common as 
contended on behalf of the 4tli defendant. 
The decision of the Judicial Committee in 
Jogeswnr Narain Deo v. Ram Chandra 
Dutt (12), points out that the principle of 
joint tenancy, as obtaining in England, is 
cjuite foreign to the Hindu Law and that, 
when property is gifted to more than 
one, in tlio absence of anything in 
the grant to the contrary, the pi-esumj)' 
tion is that the donees take as tenants* 
in-Gotumon. But, as implied in that deci¬ 
sion itself, joint ownersliip of another des¬ 
cription is of course not only not foreign 
to the Hindu system, but quite familiar 
to it, viz., that special kind of which the 
joint holding by the members of an undi¬ 
vided Hindu family is the type. And in 
cases like the present the question for 
fletormination is ljut one of intention to 
bo ascertained with reference to the terms 

(10) 11H74) ‘2 1 . A. 7=14 B. L. R. ‘226=2*2 W. R. 

409 (P. C.). 

(11) fiyooj 28 Mad. 363=15 M. L. J. 299. 

(1*2) [1H96 23 Cal. 670=23 I. A. 37=6 M. L. J, 

75 = 7 Sar 13 (P. C.). 


liersons who are incapable of forming a 
Hindu joint family, they can of course 
take only as tenants-in-common. If, on the 
contrary, the grant is to persons who con¬ 
stitute such a family, even then it may be 
that the prima facie view is that they take 
in severalty and that those who argue in 
favour of the opposite construction, have 
to show some clear foundation for it in the 
terms of the Will. Of course the donees 
here, the sons, were persons who could be 
and were members of a joint family.” 

Ve7i,katramiah Pantulu v. Stihramaniam 
Pillai (13) was a cake where the Will was 
by a father giving property to his sons. 
Indoji Jithaji v. Kothapalli Rama Charlu 
(14) was also a case of a Hindu father be¬ 
queathing his self-acquired property to his 
sons by Will and Abdur Rahim and Spen¬ 
cer, JJ., referred to Nagalingam Pillai v. 
Ramachajidra Tevar (5) with approval. 
In Raja of Ramnad v.Sundara Pandia- 
sivamy Thevar (16), Seshagiri Aiyar, J., 
considered the case where property was 
given to a son by a father and observed: 

“in my view, the fact that the defendant 
took the estate as a gift from his father 
will not take away the liability which 
would have devolved on him, if he had 
succeeded to the property as son and heir. 
As pointed out in Nagalingam Pillai y. 
Ramackandra Tevar (5),where property is 
given by Will to a person who would 
otherwise be entitled to it as heir, the 
character of the property is not changed. 
The same principle should be extended to 
transfer inter vivos. 

In fact it was conceded in the course 
of the arguments that all the Madras cases, 
with the exception of the case reported in 
Mahalakshmi Amvia v. ^agapayija (l6), 
are cases where the gifts are by a father 
to his sons. MahalaksKmi Amma v. Na- 
(jappaya (16) was no doubt a case where 
the gift was by a person to whom the 
donees would not be heirs in the ordinary 
course of events ; but the judgment pro¬ 
ceeds on the ground that the terms of the 
Will indicate that the donees were inten¬ 
ded to take the gift as members of a joint 
family, the circumstance being that the 
adult member was to manage the pro- 
perties. ____ 

(13) [1915] 16 M. L. T. 489. 

(14) 19201 10 L. \V. 498. 

(15) 1914J 27 M. L. J. 694. 

(16) [1921] 62 I. 0. 814. 
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, i' rsgards cases . where the donees 
though forming members of a joint family 
would not succeed in the ordinary course, 
1 see no reason to extend the same princi* 
pie. I can find nothing in the authorities 
which state that the mere fact that a gift 
was to persons who formed the members 
of an undivided family by a person to 
whom they would not succeed on intestacy 
or by stranger without more, necessarily 
implies that the donees were intended to 
take the gift with all the incidents of joint 
family property because they are members 
of a joint family especially as members of 
a joint family can and often do own sepa¬ 
rate or self-acquired property. It is a 
well-settled rule of Hindu Liaw that in 
cases of obstructed inheritance a male suc¬ 
ceeding takes the property as a tenant-in* 
common and not as a joint-tenant. If, as 
I take it in Nagalingam Pillai v. Rama- 
chandra Tevar (5), the ratio decidendi is 
that because but for the Will the donee 
would have taken it as ancestral property, 
it is, therefore, a reasonable presumx)tion 
to draw that where a testator gives pro¬ 
perty to such a person without in terms 
indicating his intention he intended it to 
be taken in the same character as he 
would have taken but for the disposition; 
this would not apply to cases where the 
donees would succeed if there was no in¬ 
testacy as tenants'in-common or in cases 
where they would not be even reversioners 
to the estate but strangers. In Mahomed 
Shumstool V. Shzxoukravi (10) their Lord- 
ships of the Privy Council remark that it 
may be assumed that,as a Hindu knows,as 
a general rule at all events women do not 
take absolute estates of inheritance which 
they are entitled to alienate and that in 
construing the Will of a Hindu it is not 
improper to take into consideration what 
are known to be the ordinary notions and 
wishes of Hindus with respect to the dis¬ 
posal of property. In oases of persons, who, 
like the resjiondent, his father and brother 
in the present case, would, if they succeed 
eventually, take as tenants-in-oommon, 
under the Hindu Law .there is no reason to 
suppose that the testator knowing this 
faot intended them to take as joint ten¬ 
ants; it is more reasonable to presume that 
he wanted them to take the ordinary es¬ 
tate they would have taken if they sue- 

intestaoy and to require express 
^ords if a contrary were intended by the 
teefeator. There is, in my opinion, little 
i^ason. to apply the observation of the 


Privy Council to cases of bequest to per* 
sons who would not take the estate as 
joint tenants if they succeeded on intes¬ 
tacy and much less to persons who would 
not be heirs in any event. In Rewun Per- 
sad v. Mt. Radha Beehy (17) the 
testater gave his widow a life estate in all 
his property and after her decease he gave 
one-half to his brother and his sons. It was 
held that the sons took a vested interest 
in the property as tenants-iu-common and 
not as joint-tenants. The facts of this case 
show that at the date of the death of the 
testator the brother and his sons to whom 
one-half was given were members of an 
undivided family and that the division 
was only afterwards, and their Lordships 
of the Privy Council observed : 

The testator after the death of his 
widow gives the property to his brother 
Beekhary Das. After his death it becomes 
divisible into two parts. We apprehend 
that they would take as tenants-in-com- 
mon ; in fact, that they had each of them 
a vested interest in one-fourth share not 
to come into actual enjoyment till the 
death of the widow.” 


It is difficult to distinguish the facts of 
that case from those of the present one 
with the exception that the sons were 
named by the testator in Rewun Persad v. 
Mt. Radha Beehy (ll) but in the pres¬ 
ent case the gift was to the father and his 
sons, the sons not being named ; but I do 
not think that makes any difi'erence. In 
Karuppai Nachiar v. Sankaranarayanaxt 
Ghetti (18) Sir Arnold White, C.J., Subra- 
mania Aiyar and Bashyam Ayangar, JJ., 
who constituted the Full Bench, observed 
at page 300 : (27 Mad.) 

It would be revolutionary to hold 
that all property which comes to two or 
more persons who happen to be members 
of an undivided family is taken by them 
with benefit of survivorship and there is 


no warrant whatever m the Mitakshara 
for such a general proposition. It has 
been held in more oases than one that pro¬ 
perty which conies to members of an un¬ 
divided family by devise or gift is not 
taken by them with benefit of survivor¬ 
ship." and after referring'to the decision of 
Uieir Lordships of the Privy Council in 
Venkayyamma Garu v. Venkataraviana- 
yamma Bahadur Garu (l9).thev observed: 
(17) L1S4G-50] 4 M. 1. A. 137=7 W. R. 35 
(1«) [1904] 27 Mad. 300 (F. B.) 

(19) [1902] 25 Mad. 678=29 I.A* 156—4 R t 

fp. M i; j. ioy; 
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Bufc their Lordships have abstained 
from laying down that, as a universal 
rule, a heritage which devolves upon co¬ 
heirs who happen to be all or some of the 
members of an undivided family under the 
mtakshara is taken by them with benefit 
of survivorship.” 

Refei*ence has been made by Mr. Alladi 
Krishnaswami Aiyar to Chakkara Kannan 
V. Kunhi Pokker (20), which was a case of 
gift by a person to his wife and children 
following the Mai’umakkatayam Law and, 
it was held that the donees took the pro¬ 
perty with the incidents of tarwad pro¬ 
perty. Here again it is a case where the 
gift is by a father to his wife«and children, 
and even though there was no marriage in 
the strict sense of the term in Malabar 
the same intention can be assumed where 
a father gives property to his wife and 
children as was assumed in Nagalingam 
Pillai V. Raviachaiidra Tevar (o). 
Moreover it would he unsafe to apply t«'^ a 
joint family under the Mitakshara the 
j»ame principle as would apply to tarwads 
in Malabar where partition is, except by 
consent of all parties, impossible. 

The view I take is that in ‘cases where 


jthe donees are the sons and grandsons and 
|would succeed to the property of the tes- 


(tator in the absence of any testamentary 
|disposition and take the property as an- 
jcestral property, the presumption may be 
tdrawn where the Will is silent as to the 


inature of the estate conferred, that they 
iwould take it as unobstructed heritage 
with tlie same incidents as would follow if 
there was no Will. But where the donees, 
[though members of a joint undivided 
|family. are not related to the testator or 
'though related to him would in the ab¬ 
sence of any Will either immediately or at 
a later stage take tlie property as obstrue- 
'ted heritage and only as tenants-in- 
'comnmn, there is no reason for applying 
ithe presiimiition that the testator by de- 
;vising the property to them intended that 
'there should he a joint tenancy. As 
pointed out by their Lordships of the 
Privy Council in tTotjoswar Naraifi Deo v. 
Hama Chimdra Dutt (12), which overrules 
'he decision in Vydidnado- v. Nayavivial 

the principle of joint tenancy isquit.e 
foreign to Hindu Law and that the ordi¬ 
nary rule is that where property is given 
‘o twi> or more persons they take it as 

“ri915]'3i}‘jradT''3r7=29 M.L.J. 481=18 
M.UT. -255-^(1915) M.W.N. 740 (F.B ). 
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tenants-in-common. It is no doubt true, 
as pointed out by Subramania Aiyar, J., 
in Yethirajulu Naidu v. Mukunthu Naidu 
(ll), gifts may be made to a joint family, 
but I think that unless the gifts are made 
in such terms as would clearly indicate 
that the donees should take them as joint 
family members with the rights of survi¬ 
vorship, the mere fact that the donees are 
members of a joint family ought not to 
determine that they take it with benefits 
of survivorship and with all the liabilities 
cf properties which are joint family pro¬ 
perties. 

I think the decision of the learned trial 
Judge is correct and would dismiss the 
appeals with costs. 

Krishnan, J.— The point for decision 
in these appeals is. What estate did plain¬ 
tiff and his brothers and his father Kadir* 
velu Mudaliar take in the suit properties 
under the Will of his father’s divided 
brother Kandaswami Mudaliar, Ex. F. 
Was it a joint estate with incidents of 
joint family property attached to it or did 
they take each a one-sixth share separately 
as tenants-in-oommon ? 

The decision turns on the words of the 
Will. The Will says in paragraph 4 : 

“ Items Nos. 4, 5, 6, 7, 8 and 9 under 
assets in paragraph 1, above, I bequeath 
and leave to my brother Kadirvelu 
Mudaliar and his sons.” 

It is not denied that under this clause 
the five sons and their father are joint 
legatees of the properties mentioned, some 
of which are the suit properties, 
it is not argued that the words 
“ and his sons ” are mere words of 
jnirchase. As the testator was dealing 
with his self-acquisition it is clear that it 
was open to him to give the properties to 
Kadirvelu and» his sons as joint family- 
property just as it was open to him to 
give them separate shares in the property. 
The question is : What did he do in this 
case ? 

A good deal of argument was addressed 
to us as to what the proper presumption 
to be drawn is in such a case. It has been 
held in Madras that where a father,-gives 
his self-acquisitions to his sons by a wHl, 
the proper presumption to draw is that he 
gave them a joint estate with the inci¬ 
dents of joint family property, unless the 
contrary is clear from the words of the 
Will or otherwise. This was so laid down 
in Nagtilinf/avi Pillai v. RamackandTa 
Tevar (5) and that view has since been 
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this Goort. The same view is 
t^llBn in Calcutta, but in Bombay and 
^ahabad, the presumption is. held to be 
i^ favour of the view that the sons take 
snob property as self-acquired property. 
This conflict of opinion was brought to 
the qotice of the Privy Council in the 
recent cases of Lai Ham Singh v. Deputy 
Commissioner of Partabgarh (i) ; but 
while their Lordships set out what they 
consider the views of the different High 
Courts to be on page 601 (of 45 All) they 
decided it unnecessary to pronounce on 
the point. We must therefore follow the 
Madras view on the point. The present 
case, however, is not on all fours with 
Nagalingam Pillai v. Ramachandra 
Teuar (5) as here we have a bequest 
by a Hindu to his divided brother and his 
sons, and not one by a Hindu father to his 
sons. The Privy Council point out in p. 
605 (45 All) that ; 

The principle upon which it is con¬ 
tended that such property (that is pro¬ 
perty bequeathed by the father to his 
sons) should be deemed ancestral property 
is that the son is only getting by his 
father’s Will that which, but for the Will, 
he would have received by descent ac¬ 
cording to the Mit^k^hara Law.” 

Now, this pTincijile obviously cannot 
apply to the becjuest by the divided bro¬ 
ther as the legatees will not get the pro¬ 
perties by inheritance except for the be¬ 
quest. The remote ontingency of their 
taking as reversioners does not aftect the 
question. 

On the oljher hand, it is argued that in 

all oases where property is given to more 
than one person the donees take sepa¬ 
rately as tenants-in-common and not as 
joint-tenants and reliance is placed on the 
ruling of the Privy Council in Jogeswar 
Narapnpeoy, Rain Chandra 
No doubt that oaso layi down that the 
pri^iple of joint tenancy is quite f )reign 
to Hindu Law and that where property is 
given to two or more donees they take as 

tenants-in-oommon. But as pointed out 
by Subramanialyer, J.. in the case of 

iSTaidrt v, Maknnthn Naidu 
Ui;, the Hindu Law is quite familiar with 

?oinf tenancy, namely, the 

by nierabei's of an undivided 
property is therefore 
exproisly to a joii.t Hindu 
thmiy in luy opinion, the family would 

the incidents of ancestral 
or joint family property. There is noth¬ 


ing in the Privy Council decision or in 
the principles laid down by their Lord- 
ships contrary to the above view. If the 
gift is to the family, the family will take 
the property and hold it as other family 
property and it would not matter who 
made the gift The question therefore 
has to be decided on the words of the 
Will, whether the bequest was to the joint 
family or to the members of it individu¬ 
ally, in which case they would, no doubt, 
take in severalty. I do not agree with 
the learned Judge that Kadirvelu and hi» 
sons did not constitute a joint family on 
the ground that they had no property at 
all. The learned trial Judge has accepted 
the argument that the existence of joint 
property is an essential requisite to con¬ 
stitute a joint family. With respect, I 
am unable to accept this position. Hindus 
get a joint family status by birth and the 
joint pro^rty is only an adjunct of the 
joint family. So long as the status con¬ 
tinues, the family constitutes a joint 
family. The plaintiff’s vakil concedes- 
that even according to his argument the 
existence of a chembu or a pot common to 
all the members is sufficient to constitute 
a joint family. That shows to my mind 
the unreal character of the contention. 
When asked what the position of the 
family is before it gets joint property, 
whether it is a divided family or joins 
family, the plaintiff’s vakil could not say. 
According to him the joint family ceases 
every time when joint property is wholly 
lost, and revives again when anv joint 
property is again acquired. We'eannot 
accept a contention leading to such a posi¬ 
tion. The possession of joint property is 
no doubt a normal incident of a joint' 
Hindu family, hut it is not in mv opinion 
a pre-requisite for its constitution. In, 
the pvssage in Sir Bhashyam Aiyangar s 
judgment in Sudarsanain Maistri v. Xarn- 
sifuhuhi paistri quoted by the 

learned trial Judge, he was discussing the 
Mitakshara doctrine of joint family pro- 
|>erty and not the reciuisites uf a joint 
family. 1 have no doubt that Kadirvelu 
and his sons constituted a joint Hindu 
family when the Will took effect. But it 
cannot be said that there is anything in 
the Will to show detinitely and clearW 
that the btHiuest was to the family and 
not to the individual members tliereot 
separately. The ordinary presumption 
tha^i^i U^are several ioint 
(Xx) (WO:.! X5 Mad. U\^n - 
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thev take as tenants'in-common must 
therefore prevail. I agree with my 
learned brother that these appeals fail and 
must be dismissed with costs. 

Appeals dismissed. 
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Spencer and Madhavan Nair, JJ. 

Hamasami Goitndan — Defendant 1 
Appellant, 

V. 

Ala(jia Smgaperxcmal Kadavid and an* 
9 the) —Plaintiff' and Defendant 2 — Res¬ 
pondents. 

Appeal No. 330 of 1924, Decided on 7th 
September 1925,iagainst an order of remand, 
by the Addl. Sub."J., Coimbatore, in A. S. 
No. 3 of 1924, D/- 30th June 1924. 

Civil PC..S. 0^—Founder apjyointlng himself to 
be trustee and after his death, his heirs — Founder's 
vidow aHcnating trust property — Beversioner, to 
challenge alienafion by ivUlou\ must obtain sanc¬ 
tion under .S’. 9*2 and get the widow removed from 
trusteeship. 

The founder of a trust appointed himself as 
manager during his lifetime and his heirs after 
his death. Founder’s widow after his death 
alienated the trust property. The plaintiff, who 
was the reversioner to the estate of the founder 
sued to recover property alienated by the founder s 

wife. 

Tfcld : that the widow could not be transposed 
as plaintiff and the plaintiff could not claim to be 
trustee. The proper remedy for the plaintiff was 
to sue for the removal of the widow from the trus¬ 
teeship by a suit properly framed under S. H2, 
Civil P. C.. after obtaining Advocate-General s 

permission. 

Held: further that plaintiff could not bo allow- 
vd to do that in this suit as that would alter the 
nature of the suit. [P 280 C 2] 

T. M. lirishnaswaini Aiyar and T. G. 
Jlainasirami Aiya) for Appellant. 

.S'. Srinivasa Aiyar and T”. Subramania 
Aiyat —for Resi)ondents. 

Judgment. —This suit was brouglit by 
a male reversioner to the estate of the 
founder of a trust for the temple of Alagia 
Singaperumal Kadavul to recover property 
alienated in favour of ist defendant by 
the act of tbe founder’s wife, who is 2na 
defendant. The District Munsif lield that 
the plaintitT was not entitled to maintain 
the suit and dismissed it. The Additional 
Siil)ordinate Judge was of a contrary opi¬ 
nion and ordered the suit to go on. 

He relied on two cases Ciiitniah Clietty 
V. Rainannjnchariar (l) and Srinivasa- 
. harhi v. Snhuthih i ( 2 ). Both o f these de . 

(1) j 21 M.fJ. 481^11913} M.W.N. 368. 

(•2) ir.)12l 23 M.L.J. 348. 
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cisions were given in suits instituted 
when the Civil Procedure Code of 1882 
was in force. When the amended Act of • 
1908 came into force, it contained a new 
provision in Cl. 2 of S. 92 barring , suits 
in respect of charitable and relig^o^us 
trusts without first obtaining the perpais- 
sion of the Advocate-General. 

We have been referred in the course of 
the arguments to two other cases, Subra¬ 
mania Iyer v. Nagarathna Naicker (3) 
and Ma^igasioami Naidu v. Krishnaswami 
Aiyar These were cases in which a 
number of persons had a common interest 
in a temple or charitable institution, and 
a representative suit was allowed by 
the Court to be brought on behalf of all, 
under S. 30 of the Code of 1882 (now O. 1, 
R. 8). When a village temple is owned 
in common by all the villagers of a 
certain village, this is the proper form of 
suing. In the present case the founder of 
the trust appointed himself as manager 
during his lifetime and his heirs after his 
death. His widow who is second defend¬ 
ant, is his nearest heir, and as she aliena¬ 
ted the trust property, she cannot be 
transposed as plaintiff. The reversioner 
cannot claim at present to be trustee. 
The proper course is for' the plaintiff, 
together with one or more interested 
pei'sons, after obtaining the required 
sanction under S. 92 to sue for 2nd defen¬ 
dant’s removal from the trusteeship, and 
for appointment of himself or some other 
fit person to be trustee in her place. In 
such a suit the validity of the alienation 
could be decided. 

Tlie person who becomes trustee or a 
Receiver appointed in the suit may then 
sue on behalf of the idol for the recovery 
of the property improperly diverted 
from trust purposes. It is suggested 
that we might allow some time for 
the plaintiff to apply and get per¬ 
mission to proceed either under O. 1, 
R. 8 or under S. 92, Civil Procedure Code, 
but we think that this cannot be done as 
it would alter the nature of the suit. The 
appeal is accordingly allowed with costs 
to be paid by 1st respondent in this Court 
and the lower appellate Court, and the 
decree of the District Munsif dismissing 
the suit w'ith costs is restored ; 2nd res¬ 
pondent to bear her own costs. 

Appeal allowed. 


(3) [1910] 20 M L.J. 151=8 TiI.L.T. 114, 

(4) A.I.R. 1923 Mad. 276. 
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Phillips, J. 

► ^ X 

«! ■■ 

K. S. Kuppuswami Aiyai —Plaintiff— 
Appellant. 

V. 

Tlie Corporation of Madras —Defen¬ 
dant-Respondent. 

Appeal No. 140 of 1923, Decided on 
‘ 10th March 1925, against the decree of 
the City Civil Court, Madras, D/- 16th 
August 1923, in O. S. No. 204 of 
1923. 

Madrafi CUy Municipal Act (4 of 1919;, S. 169 
{5)’~^Co7nmittee can fix different ‘maximum for 
different conditions. 

Oa the language of S. 169 (5) the Standiug 
Gommittee has power to determine what should be 
the free supply of water under varying condi¬ 
tions, and the very fact of the word “ a ” in the 
section having been used before “ maximum ” 
.shows that there was not intended to be one and 
only one maximum. [P 281 C 1, 2] 

K. Bashyani Aiyangat —for Appellant. 

S, Rangaswami Aiyangat —for Res¬ 
pondent. 

Judgment. —The main point argued 
in this appeal is that the regulations 
passed by the Standing Committee of the 
Madras Corporation in respect of the 
rates levied for the supply of water are 
ultra vires. Under S. 169, Cl.(5), 

“ for all water supplied under this sec¬ 
tion, in excess of a maximum determined 
■by regulations of the Standing Committee 
payment shall be made 

The section relates to private water 
supply for domestic oousumption and the 
contention for the apjjellant is that 
there can only be one maximum for the 
supply of such water. He takes no ob¬ 
jection to the regulation in so far as it 
provides a varying maximum in accor¬ 
dance with the rental value, but yet he 
contends that there can be only one 
maximum. The very fact of the word 

a having been used before '* maximum’’ 
would show that there was not intended 
to be one and only one maximum ; 
btherwise the words would be ** the 
maximum.” If the latter were the 
wording it might possibly be contended 
that the maximum must be a definite 
.number of gallons for every consumer 
irrespective of the size of the house ho 
occupies. That is not the contention 
.iww raised and, in fact, it would reduce 
ithu.oase to an absurdity. I i|m satisfied 
•nat,.onvtha language of the section, the 

1926 M/86 


Standing Committee has power to deter* 
mine w^hat shall be the free supply under 
varying conditions. They have deter¬ 
mined this by regulations framed on the 
15th of April 1921 and these have been 
communicated to the plaintiff. As these 
regulations are not ultra vires of the 
Standing Committee, the plaintiff cannot 
object to their enforcement. 

The next point raised is that these 
regulations were not approved by the 
Council. The evidence of the only witness 
examined shows that the regulations were 
put before the Council and it is clear even 
from the extract from the minutes which 
is now before me that the Council did 
not take any objection to these regu¬ 
lations. The power of framing them is 
vested in the Standing Gommittee and 
that that was done is proved by the pro* 
ceedings of that body. 

A further objection is taken that the 
regulations have not been published in 
the manner determined by the Council. 
This point was not raised in the plaint, 
but apparently was taken at the time of 
argument. It is contended that to every 
regulation should be appended the manner 
in which the Council determines to 
publish that particular regulation. Such 
a proposition, I think, requires no argu¬ 
ment; for obviously if the Council decides 
to publish regulations generally in a 
particular manner that complies with the 
povisionsof S. 355 of the Act. There 
is evidence that this regulation was 
published in the usual manner ordered b\' 
the Commissioner and there is no evi¬ 
dence to show that it was not the way 
in which the Council determined that it 
should be published. If really this 
objection were to bs pressed, it should 
have been mentioned in the plaint : for it 
is a question of fact to be determined b\ 
evidence which evidence was nafcarally 
not available at the hearing. As this 
point was not raised in the plaint or in 
the issues, I think that the learned Judge 
was wrong to consider it at all without 
an amendment of the plaint. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 


T 
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Odgers, J. 

(Gonyiahnth ula) Th ammayya —Plain¬ 

tiff—Appellant. 

V. 

Gojinahathula Chinnayya and others— 
Defendants—Respondents. 

Second Appeal No. 51 of 1923, Decided 
on 4th September 19_5, from the decree 
of the Addl. Sub-J., Vizagapatam. 

Evidence — Admissibility — Waiver or consent 
does not make inadmissible evidence admissible— 
It affects the mode of proof only. 

Neither an omission by an advocate to object 
to the giving of irrelevant and inadmissible 
evidence, nor the failure of the tribunal to exclude 
it of its own motion ivill validate a decree based 
on material which the Evidence Act declares to 
be inherently and in substance irrelevant to the 
issue. But a wholly different question arises 
where the objection is not as to the nature and 
quality of the evidence in itself, but merely as to 
the mode of proof put forward : 43 Mad. 609 (J*. 
B.)'Pel on. [P 283 C Ij 

P. Somasiindarain —for Appellant. 

V. Govindarajachari —for Respondents, 

Judgment. —The question in this suit 
was whether the plaintiff had been 
adopted by one Chinnayya before his 
death in September 1918. The District 
Munsif came to the conclusion on the 
evidence before him that the plaintiff 
was so .adoptod. On appeal to the 
Subordinate Judge, the Subordinate 
Judge came to a different conclusion on 
the evidence. It is contended in second 
appeal that the conclusion which the 
Subordinate Judge came to was influ¬ 
enced by the reception in evidence of 
Ex. A. and Ex. II. These were attempted 
to be put in before the learned District 
Munsif but were rejected. Therefore, 
application was made to the Subordinate 
Judge to admit theso. Ex. A is a public 
copy of the deposition of P. W. 3 (4th 
defendant herein) before the Revenue 
Inspector. The request to admit this 
Ex. A was made by the respondent, and 
on that application the learned Subordi¬ 
nate Judge makes this note : 

“ P. L. N., who argnes the case for the 
appellant's learned vakil, has no objection 
to have the document marked. Mark 
tliis as an exhibit on the plaintiffs 

side A.” 

As to Ex. 11 this is a statement made 
liy the natural father of the adopted boy 
and the Judge’s note on the petition to 
admit tliat is: 


There is no objection to the statement 
made by the natural father.” 

The question I have to consider is 
whether the consent or want of objection 
by which Exs. A and II were admitted 
in evidence by the Subordinate Judge is 
valid or whether, as contended for by 
Mr. Somayya for the appellant, the 
documents would naturally become 
evidence if and when they were put to 
the witness either to corroborate or 
contradict them. In other words, is the 
consent to the reception of these matters 
simply a waiver of formal proof or does 
it go to the root of the matter ; and is it 
an attempt to make evidence of what is 
really not evidence under the provisions 
of the Evidence Act. I may at once say 
that Ex. A is sought to be put in under 
S. 157 and Ex. II under S. 145. Several 
cases have been quoted, for instance, 
Bhavamma v. Bama^nina (.1). By S. 145 
of the Indian Evidence Act, the credit 
of a witness may be impeached by proof 
of his former inconsistent statements, and 
before a witness can be impeached .he 
must be given an opportunity of making 
any explanation which is open to him. 
And further in Bal Gangadhar Tilak v. 
Shrinivas Pandit (2), documents 
had been used for the purpose of 
contradicting witnesses without calling 
their attention to the portion of the 
documents so used. These depositions 
in a criminal case were imported in bulk 
into a civil enquiry as to a question of 
adoption. Their Lordships of the Privy 
Council held that there were no circum¬ 
stances in that case to bring the matter 
within the purview of S. 33 of the 
Evidence Act, nor any warrant, for using 
the documents for the purpose of either 
contradicting or discounting the evidence 
of the witnesses given in the suit. Therp 
is no question there of any consent or 
waiver of objection, On the other hand 
in a Full Bench case in this Court, 
Jainah Bihi Salxeha v. Hyderally Sahib 
(3), it was held that the evidence recorded 
in a previous proceeding between the 
same parties may be made admissible in 

(1) A.^. R. 1924 Mad. 537. 

(2) [1915] 39 Bon^. 441=42 I. A. 135=13 A. L. 

J. 570=19 C. W. N. 729=17 B. L. B. 

527=22 C. L. J. 1=29 M. L. J. 34=18 

L. T. 1=(1915) M. W. N. 484=2 L-W* 

611(P.C.). sort-Qft 

(9) [1920] 43 Mad 609=38 M. L. J. ^2— 

, M. L. T. 23=(1920) M. W. N, 360=12 L. W» 

64 (F. B.). 
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subsequent proceeding by their 
^niKut.* Gourts-Trotfcer, J., there said : 

It is clear that in this country 
neither an omission by an advocate to 
object to tbe giving of irrelevant and 
inadmissible evidence, nor the failure of 
jthe tribunal to exclude it of its own 
{motion, will validate a decree based on 
material which tbe Evidence Act declares 
to be inherently and in substance irrele¬ 
vant to the issue. A wholly different 
question arises where the objection is not 
as to the nature and quality of the 
evidence in itself, but merely as to the 
mode of proof put forward." 

And the learned Judge holds that : 

Consent can cure what would other- 

* 

wise be a defective method of letting in 
evidence in its substance and context 
relevant and germane to the issue." 

I am of opinion that this is what has 
happened in the present case, namely, 
that there has been confront or waiver of 
p objection to the mode in which these 
statements, which are admittedly relevant 
under the Evidence Act, should be admit¬ 
ted to the record. An earlier case 
jn Sri Rajah Prahasarayanim Garu v. 
Yenkata Rao {4:), to the same effect. 
!rhere the learned Judges say : 

The facts admitted in evidence being 
themselves relevant, the provisions of 
law intended to test the credibility of 
witnesses or to enable the trying Judge 
to make the test himself are not of such 
an important character that parties 
cannot waive the benefit of those pro- 
• visions.” 

I am, therefore, of opinion that the 
learned Subordinate Judge was justified 
^ in receiving these statements, Exs. A 
and 11, and in estimating the oral state¬ 
ments made by the witnesses in the light 
of the statements made by them in those 
documents. 

The second appeal must, therefore, be 
dismissed with costs. 

Appeal dismissed' 


t 
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M, N. 800. 
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BAMESAM and BEIIiLT, JJ. 

(Kancherla) PushJcaramha and another 
—Petitioners. 

v. 

Kancherla Nagaratnamma — Bespon- 
dent. 

Civil Mis. Petition No, 2356 of 1924, 
Decided on 26th August 1924, against 
the decree of the Sub-J,, Bezwada, in 
O. S. No. 48 of 1921. 

Civil P. C., O. 41, jR. 22— Day for appearance 
mentioned in notice of appeal under Madras 

O. 41-A. is not day fixed for hearing. 

The da}'^ of appearance of respondent mentioned 
in the notice issued in the form No. 0-A appended 
to O. 41-A (Madras High Court) cannot be regar¬ 
ded as the day fixed for hearing as contemplated 
by O. 41, R. 22. [P. 283, C. 2] 

P. Satyanarayana Rao — for Peti¬ 
tioners. 

K. Kameswara Rao —for Bespondent. 

Judgment. —In this case a notice in 
the form (No. 6-A.) appended to O. 41-A., 
Sch. 1, Civil P. C., made by the High 
Court was received by the 1st respondent 
(1st petitioner) on 21st December 1923, 
and the 2nd respondent (2nd petitioner) 
on 5th January 1924. A memorandum 
of cross-objections was tiled on 11th 
February 1924. The respondent’s vakil 
claims that he is in time as he has not 
yet received a notice fixing the date of 
hearing and it is only within 30 days 
from the receipt of such a notice that 
he was to file his memorandum of cross¬ 
objections. In framing O. 41-A., and Form 
6"A. fixing time for appearance, Civil 

P. C. O. 41, B. 22, seems to have been 
overlooked. 0.41, R. 12, requires that 
a day for hearing should be fixed and 
even if we can construe O. 41-A as 
making this unnecessary, there must be 
some rule guiding the litigants as to 
how O. 41, R. 22, should be complied 
with. There is no rule saying that the 
day fixed for appearance shall be regar¬ 
ded as the day fixed for hearing within 
the meaning of O. 41, R. 22, Civil P. C. 

The actual notice now in use cannot 
be construed as fixing a day for hearing 
by impHoation. The appellant's (res¬ 
pondent's) vakil contends that the 25th 
day from receipt of notice should be 
regarded as the day fixed for hearing. 
This cannot be, as the case cannot bo 
heard on the 25th day. It cannot be 
earlier than the 26th, But R S9 d 
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ihe Rules of the High Court, Appellate 
Side, shows that it cannot be within 
3 months after the admission of the 
appeal. This last consideration shows 
the undesirability of implying the date 
fixed for hearing. Either 0.41, R. 22 
must itself be modified by the High 
Court, or some other rule must ])e made 
to provide for its working. 

We are constrained to hold that the 
memorandum of cross-objections is not 
out of time. 

The attention of the Secretary to the 
Rule Committee will he drawn to this 
order. 

Petition allowed. 
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Phillips, J, 

Thoijam vial —Plaintiff—Appellant. 

V. 

Perumal Chetti and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 14 of 1923, Decided 
on 66h August 1925, from the decree of 
the Dist.-.T., North Arcot at Vellore, in 
A. S. No. 149 of 1920. 

(rt) Tru^t Act. Ss. 5, G—Tn(<f—Specific property 
not bequeathed—Document purporting to hr. a Will, 
not signed by te<^tntor—No Will nor a trust there' 
under is created, 

PlaintifT, alleging that hor deceased father had 
deposited a sum of Tiiouey with the 1st defendant 
out of his self-acquisitions aud directed 
her uncles, 2nd and 3cd defeudauts. to 
pay her marriage expenses out of that 
anioiint and hand over the balance to 
her cn attaining majority, sued for the recovery of 
the s ime. A document was produced puipocting 
to bt a Will of her father, but not signed by him. 
and at the end of it there was a recital that as it 
had become impossible for him to sign the docu¬ 
ment alter it had been written out. his brothers 
liad agreed to act In accordance with the recitals 
contai»icd in the alleged Will. Defendants 2 and S 
had signed the document. The Courts below 
found that th .• plaintiff i: father had no self- 
acquisitions, that he and his brothers wore mem¬ 
bers of an undivided family whose whole property 
was held as joint family property : and that there 
was no entrustmenb to tlie 1st defendant. 

lleUi. there was no specific property assigned in 
trust, that there was no effective Will at all and 
that it was at the most a voluntary agreement on 
the ]).art of Defendants 2 and 3 which in the ab.seuce 

**t i-onsideration was not legallv binding. 

CP 284 C2] 

[h) Tru’^t Aet.S. i\—Express trust and Interest 

to be affected by trust must exist. 

To constitute a trust there must be a trustee 
with an express trust and an estate or interest in 
lands vested In the trustee and which the trust 
must affect. [P 285 C 1] 


(c) Hindu Law — Will—Father can beqiieath a 
reasonable pofdion to ■ daughter with coparcener^s 
consent, {obiter). 

Obiter : A father in a joint Hindu family can 
with the consent of all the other coparceners be¬ 
queath a portion of his ancestral property to his 
daughter provided the portion is reasonable in 
extent; 40 Maxi. 1122, Ref. (P 285 C 21 

A. Krishnaswami Aiyat —for Appellanfc, 

T. M. Krishnaswami Aiyar —for Res* 
pondenfcs. 

Judgment. —The appeal only deals 
with the question of interest, but a 
memorandum of objections has been filed 
by Respondents 1 and 2, Defendants 2 and 
3, in which the whole decree is sought to 
be impeached and it will be necessary to 
deal with the memorandum of objections 
first. 

The plaintiff is the daughter of one 
Ramu Chetti, whose brothers, Perumal 
Chetti and Gopal Chetti, are Defendants 
2 and 3. In her plaint she alleges that 
lier father deposited with Madar Saheb, 
Ist defendant, a sum of Rs. 4,000 out of 
his self-acquisitions and directed that 
Defendants 2 and 3 should, out of the said 
sum and its interest, pay the plaintiff's 
marriage expenses and hand over the 
balance to her on her attaining majority. 
Both the lower Courts have found that 
Ramu Chetti had no self-acquisitions and 
that he and his two brothers were mem¬ 
bers of an undivided family whose whole 
property was held as joint family pro-, 
pevty. It has also been found that there 
was no entrustment to the 1st defendant 
whose legal representatives are conse'^ 
(juently not impleaded here. In the plaint 
the plaintiff states that the arrangement 
pleaded by her was referred to in a Will 
executed by hor father. This Will is 
Ex. A, dated 28th January 1906. It is 
not signed by Ramu Chetti, but at the 
end of the document we have the recital: 
“as just when writing of this Will was 
finished, it became impossible to sign it as 
roferi-ed to above. Nos. 1 and 3 agree to 
act as stated in the Will.” This is signed 
by Defendants 2 and 3. By that recital 
they undertook within two years from the 
date of the document to marry the plain- 
tift' and to pay her for her stridhanam 
Rs. 3,794-0-6 out of their self-acquired 
and ancestral properties. Both the Courts 
have found that the arrangement was as 
recited in Ex. A, and it is in evidence that 
on the date of the Will the 1st defendant 
was indebted to Ramu Chetti s family in 
the said sum of Rs. 3,794-0-6. The 
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Court ' has exonerated 
defendant and his legal repre* 
sendatfivesi* but^ has held that Defendants 
2^nd^ 8 are trustees, and are bound to 
repay this sum with interest from the 
dote, of the plaintiff’s marriage. It is 
now argued that the lower appellate 
Odurt is wrong in holding that any trust 
was created and I think this contention 
must be upheld. No specific property 
was assigned in trust for the plaintiff, but 
a sum of money was to be paid to her out 
of the whole family property of Defen¬ 
dants 2 and 3. The entrustment to 1st 


the other band, he is not bound to keep 
the money separate, but is entitled to mix 
it with his own money and can deal with 
it as he pleases, and when called upon to 
hand over an equivalent sum of money, 
then, in my opinion, he is not a trustee 
of the money but merely a debtor.” If 
there is no trust, the plaintiff’s suit would 
bo barred by limitation. Under Ex. B 
the money was to be paid within two 
years from .28th January 1906, and co- 
sequently the plaintiff’s cause of action 
accrued on 28th January 1908. She was 
then a minor, but it has been found that 


defendant having been found against, it 
foll6ws that there was no specific money 
or property which was assigned in trust. 
The lower Court also finds that the suit 
is one for an account, but gives no reasons 
for this finding, and I do not understand 
how a suit to recover a specific sum of 
money, with accumulated interest, can be 
deemed to be a suit for an account. 

As pointed out in Cunningliartt v. Foot 
(l), to constitute a trust ** there must be a 
trustee with an express trust and an estate 
or interest in lands vested in the trustee 
and which, therefore,the trust must affect.” 
In that case an annuity was bequeathed 
jto the testator’s wife to be paid “out of 
all profits arising from all and every part 
of my estate and property whatsoever” 
and it was held that although this might 
create a charge and a liability in favour of 
the annuitant, the charge and the liability 
together do not amount to an express 
trust or establish fiduciary relations 
which such a trust implies, because the 
charge was general and the liability 
affected everything bequeathed or devised. 
The ^ very same arguments appear to be 
applicable in the present case ; the be¬ 
quest, if any, to the daughter was to be 
made out of the whole family property 
and no specific property was set apart as 
trust property, I may also refer to Henn/ 
v. Hammond (2). At page 521 Ghaiuiol, J. 
observes : “ It is clear that if the terms 

upon which the person receives the money 
are that he is hound to keep it se^mrate, 
either in bank or elsewhere, and to hand 
that money so kept as a separate fund of 
the person entitled to it, then he is a 
trustee of that money.If, on 


{ 1 ) [1878] L. R. a A. 0. 974=38 L, T. 889=26 

L. J. K. R 8T6=10S 


she has brought this suit more than three 
years after attaining her majority. The 
suit is therefore barred by limitation. 

It is then contended for the plaintiff’ 
that Ex. A is an effective Will. In the 
first place a member of an undivided 
family has no power to devise property by 
Will. In the second place the will has 
not been executed, as it is not signed by 
the testator. As regards the second point, 
it is urged that even an unsigned Will may 
be effective. Reliance is placed on the 
ruling in Tara Chand Bose v. Nobeett 
Ghander Milter (3), but in that case nob 
only was the unsigned document i)roduced, 
but there was also evidence of the wit¬ 
nesses who were present when it was drawn 
up that the Will was drawn ui) according 
to the instructions of the testator, and that 
ho signified in their presence his assent 
thereto. This would in effect he good 
evidence of an oral Will. Such circum¬ 
stances and evidence are absent in the 
present case ; for there is no suggestion 
that the testator assented to the terms of 
Ex. A before he died or that he made an> 
oral Will. 


As regards the first point: reliance is 
placed on the decision of a Bench of this 
Court in Patra Ckariar v. Sriuivas.f 
Chariar (4), where it was held tliat a 
father in a joint Hindu family can, with 
the consent of Ins adult son and with the 
consent of his relati^)ns wlio are interested 
in his minor son, he(\uoath a portion of 
his ancestral pro|>erty to his daughter pro¬ 
vided the portion is reasonable in extent. 
The validity of this decision has been 
4|uestionod in a later case Subharami 

Bontomma (o), bat not defin- 

(8) 3 \V. R, iss. 

(4) [19171 40 >T:va. 1122- 38 M. L. J = s 
U \V. 544 ai M.UT. 40e=(1917) if. \Y. N. 


(5) fl9aOJ 43 Mad. 824 —19 
M. W. N. 599. 


1^ W. 249 — ^1920) 
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ifcely dissented from on the ground that 
the testator obtained the consent of all 
his coparceners. In the present case it is 
alleged that there were sons of Defendants 
2 and 3 in existence on the date of the 
Will and we have no evidence that the 
assent of their guardians was obtained. 
The decision in Patra Chariar v. Srini¬ 
vasa Chariar (4) is not therefore applica~ 
hie to the facts of the present case. I 
may also add with reference to the claim 
based on the Will, that no such claim is 
put forward in the plaint, the plaint being 
based entirely on an arrangement. It is 
unnecessary to decide the point, but it 
appears to me that the agreement evi¬ 
denced by Ex. A being purely a voluntary 
agreement on the part of Defendants 
2 and 3, for there is no evidence that they 
obtained any consideration for it, it would 
not be legally binding upon them, 
although they might be under a moral 
obligation to pay the money. It would 
appear that Defendants 2 and 3 were will" 
ing to pay the amount decreed against 
them for they did not appeal 
against the decree and offered to pay 
plaintiff the money if 1st defendant 
would pay them. Unfortunately the 
plaintiff has been sufficiently ill-advised 
as to press her claim for further interest 
and consequently has given the defendants 
an opportunity of setting aside the whole 
decree,but possibly they may yet recognize 
their moral obligation to pay the plaintiff 
some money as stridhanam. 

In the result the memorandum of 
objections must be allowed and the second 
appeal dismissed. The plaintiff s suit is 
dismissed with costs throughout. 

Appeal dismissed. 
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Jackson, J. 

(Muthi/ala) Venkobanna —Suret> 
Appellant. 

V. 

Finn of ?tI}jacliand-Vsnichand''P\e^rii\^^ 

—Rospondouts. ^ , 

Appeal No. 117 of 1922. Decided on 

I'itli March 192-1, against an appellate 

order, of the D/- J-, Bellary, in Appeal 

No. 97 of 1921. , ^ 

Civil P. C., .S'., 55 (i)—Judgvicnt-dMor not 
apnhjbw within ono month to he declared insolvent 
—J\„ charge, of falling to appear when 
to do yn. atjahtst Judgment-debtor Surety is liable 

—Time ea^xnol he extended. , , , 

Under S. 55 (4) surety dofc.s not merely undertake 
tbul the jiulgineut-debtor will appear when 


called upon to do so, but also that the judgment^ 
debtor will apply to be declared an insolvent 
within the prescribed period. If the judgment- 
debtor does not apply to be declared an insolvent 
within the prescribed one month, the surety can 
be proceeded against. The Court has no power to 
extend the period for the judgment-debtoris filing 
a petition to be declared an insolvent, beyond the 
prescribed month. 

Obiter, The surety is liable even after the dis¬ 
missal of the execution proceedings against the 
judgment-debtor. [P, 286, 0, 2] 

A. Viswanatha Aiyai —for Appellant. 

K. Bajah Aiyay'^for Respondent. 

Judgment. —Appellant stood surety 
for a judgment-debtor under S. 55 (4). Civil 
P. C. The judgment-debtor filed his insol¬ 
vency petition one day after the pres¬ 
cribed month. The District Judge held that 
the Court has no power to excuse the 
delay and ordered execution to preceed 
against the surety. Hence this appeal. 

I agree with the lower appellate Court 
that where the Code prescribes one month 
the Court cannot grant a longer period. 
Even if it has such discretion cf. Abdul 
Hussein Essufalli v,D,J. Mistri & Co, (l) 
I should not exercise it in this case, for 
there was no need for the judgment-debtor 
to postpone filing his petition till the last 
moment. 

It is then urged that under S. 55 (4) 
Civil P. C., if the judgment-debtor fails to 
present his petition, he must be called 
upon to appear and only upon his failure 
to comply \vith that summons, is the 
surety liable. I find no warrant for this 
interpretation. The surety undertakes 
that the judgment-debtor will apply to be 
declared an insolvent and that he will 
appear when called upon in any proceed¬ 
ing upon the application or upon the 
decree, which certainly is not an under¬ 
taking simply that he will appear when 

called upon the decree. 

It was lastly urged that the bond is not 
in the terms of S. 55 (4), Civil P. C. This is 
not raised in the grounds of appeal, and I 
find that to all intents and purposes it 
corresponds. 

That the surety is liable even after the 
dismissal of execution proceedings against 
the judgment-debtor is ruled in Dedhraj 

V. Mahabir Prasad (^). 

The appeal fails on all grounds and is 

dismissed with costs. 

Appeal dismissed. 


% ■ ■ 

(1) A. I. R. 1922 Bom. 340 ^ n r 

<2) [1920] 5 P. L. J. 417=(1921) P. H. C. 0 
19=1 P. L. T. 604. 


CoMMB. Income-tax v. Narayan 
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OouTTs-T rotter, C. JI, and Beasley, J, 

The Commissioner of Income'tax, 
Madras —Referring Officer. 

V. 

Sri Krishnachandra Ganapathi Naray- 
ana Deo, Majah of Parlakimidi — 
Assessee. 

Refs. Nos. 3 of 1924 and 8 of 1925 by the 
Cfommr. of Income-tax, Dh 17-8-1925. 

^ (a) Iticome-tax Act (11 of 1922), S. 9— House 
ready for residence hut not lived In, ts assessable. 

If a man owns a house ready for his own occu¬ 
pation, ready for him to live in when he chooses 
to do so, he is assessable, though he may not 
reside in it.one day in a year. Queen v. Assess¬ 
ment Committee of St. Paneras <2 Q. B. D. 581) 
on. [P 287 O 2, P 288 O 1] 

(6) Income-tax Act (1922), S. Q4r~"Escaped as¬ 
sessment* means wrongly assessed as well ns omitted 
from assessment. 

The words “escaped assessment” in S. 34 apply 
to the cases where the Income-tax Officer has 
deliberately adopted an erroneous construction of 
the Act, as well as to a case where the officer has 
not considered the matter at all, but simplr 
omitted the assessable property from his view and 
from his assessment. [p 288 O 1, 2] 

M. Patatijali Sastriar — for Comissioner. 

T. B. Bamchandra Aiyar for L. A. 
Govindaraghava Aiyar and L. S. Veera- 

ragkava Aiyar — for Assessee in both 

oases. 

Coutts Trotter. C. J.— The short 
point here is whether certain bungalows 
which belong to the Rajah of Parlakimidi 
are, or are not, assessable under S. 9 of 
the Indian Income-tax Act 11 of 1922. 
The sub-section material to this question 
IS aub-S. I (vii) :— 

respect of vacancies, such sum as 
the ^ Income-tax Officer may determine, 
having regard to the circumstances of the 

oase, is to be the tax payable by the 
assessee.” 

The question we have to determine is 
what the section means by “vacancies.” 
The executive authorities have issued, for 
the guidance of their officers, a manual, 
and the case has been put forward in-the 
of asking us to say whether S. 82 
of the Manual is in consonance with the 
words of the Act. Ordinarily, we should 
not view the matter from that point of 
viewbebause the Manual, which is called 
notes of instruotiond, is obviously merely 
a dooument for. the guidance of offioials. 
All we have to determine is two short 
(lUMtioA9; first, whether these bungalows 
in the oirounastanoes of the oa^ can be 
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described, within the meaning of the sec¬ 
tion, as being vacant ; the second question 
which I shall deal with separately in a 
moment is whether the assessment in this 
case can be made retrospective for one 
year under the provisions of S. 34. To 
take the first question : the Manual says 
outright, that the sub-section only applies 
to property which is usually let to a 
tenant. Without deciding whether that 
is correct or not, and whether a man 
who had a house that he never let, but 
who dismantled it and locked it up for 
the year would or would not be assessable, 
it is clear that these houses are, in fact, 
never let. The description of the case 
stated by Mr. Strathie is quite clear ; 

“Bungalow No. 1 is kept by the Rajah 
as a guest-house for Government officers 
and others visiting Parlakimidi. Bungalow 
No. 2 is only used by the Rajah or hife 
officers visiting Berhampore. Bungalow 
No. 3 is occupied only about 2 months in 
the year when the Rajah visits Madras, 
during the season. Bungalow No, 4 is 
occupied during the hot weather, obviously 
by the Rajah.” 

It is clear from the way in which the 
case is framed that the contention put 
forward was that, although these bun¬ 
galows were ready for occupation and 
therefore must necessarily have been 
equipped with the furniture necessary 
for the occupation of the Rajah, they 
are not assessable, if, in fact, it so 
happened in any one year, that they 
were not lived in by the Rajah or the 
other persons in question, guests or 
officers of the Rajah s staff. In my opi¬ 
nion there is nothing in the section to 
warrant that construction, and, if a man 
owns a house ready for his own occupa¬ 
tion, ready for him to live in when he 
chooses to do so—and there is a statement 
here that not only was that the case, hut 
that servants of the Rajah were actually 
kept on the premises, in order to get it 
ready for occupation whenever he wanted 
to go there—he is assessable. In these 
circumstances, I think that the case falls 
within the exact words of Lush, J., in 
Queen v. Committee of St. 

Paneras (l). The words are to be found at 
p. 588. whore the learned Judge says this 

If. however, he (that is the owner) 
furnishes it (that is) the vacant house and) 
keeps It ready for habitation whenever, 

h^lease^^^o^ ojo jfc, he is an occupier 

(1) 2 Q. B. D^ 58L ^ - 


Devasikamaki V. Nabayaka 
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though he may not reside in it one day 
in a year.” 

That seems to me to be conclusive and 
I respectfully agree with that view and 
think that that is the proper construction 
oi t\ie statute. In my opinion, therefore, 
the assessee is liable for assessment in 
respect of all the bungalows referred to 
in rhe case. 

The next point is whether the assess¬ 
ment can be male retrospective. It ap¬ 
pears that in the previous year the 
Income-tax Officer had to consider the 
Question and come to the conclusion that 
the Rajah was not assessable in respect 
of these bungalows. The section of the 
English Act of 1918, S. 1'2o, is quite clear, 
because it provides ex])ressly for the case 
where an allowance or exemption or 
abatement unauthorized by the Act has 
been deliberately made by the predecessor 
of the surveyor with whom the section 
is concerned. The Indian Act (S. 34) is 
not quite so explicit. What it says is 
this : 

“If, for .any reason, income chargeable 
with income-tax lias escaped assessment in 
any year or has been assessed at too low 
a rate, the Income-tax Officer may, within 


a year, serve a notice.” 

It is said that ‘escaped assessment 
must mean, not tliat the question has 
been considered and decided in favour of 
the assessee, but that the Income-tax 
Officer has omitted to consider the ques¬ 
tion at all or was unaware of the existence 
of tlio property now sought to be taxed 

and, therefore, passed it over, and that it 

does not apply to cases where the 
Income-tax Officer, on consideration, came 
to the conclusion, ex hypobhosi, an erro¬ 
neous conclusion, that the propeibj in 
question was not assessable. It seems to 
me. that construction is forbidden by the 
alternative case pub in the section . 

"Where the income .... has been 

assessed at too low a rate. 

That cannot be a matter of more inad¬ 
vertence ; that must refer to a deliberate 
assessment made by the Income-tax 
Officer, in the preceding year, with know 

ledge of the facts and circumstances. It 
appears to me that a similar view must 

be taken of tlie previous words escaped 
issessment’ and that it applies to the 
-asos wlioro the Income-tax Officer has 
deliberately adopted an erroneous con- 
istruction of the Act just as much ao to a 
‘case wbore the officer has not considered 


the matter at all, but simply omitted the 
assessable property from his view and 
from his assessment. In my opinion, 
the question referred to us must both be 
answered adversely to the assessee, and it 
must be held that the property referred 
to us is not property describable as vacant 
during the year of assessment and that 
there is nothing in the statute to prevent 
the assessing officer from recovering 
income-tax for the previous year as 
allowed by S. 34. Rupees 150 will be al¬ 
lowed for costs in each case. 

Beasley, J.—1 agree. 

Questions answered in affirmative. 
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Venkatasubba Rao, j. 

Devasikamani Mudaliat —Petitioner. 

V. 

Narayana Prasad —Accused. 

Cri. R. No. 221 and Cri. R. P No. 190 
of 1924, Decided on 2nd April 1924. 

Criminal P. C. Sy. 202 and 203—Co7npIalnt 
against Police—Every facility should be given for 
proving complainant's allegation. 

OompUiiits agnost Policj 0.ficer should be 
handled with the greatest care. In such oases the 
complainant should be given every facility to 
prove his allegations. 

T.G Aravamuda lyengar-ior Petitioner. 

K. M. Ganapatlxi —for the Accused. 

K. P. Krishna Menon —for the Crown. 

Order. —Serious allegations have been 
made against the accused who is a Head 
Constable. If the complaint is true, the 
accused abused his official position in order 
to benefit his mother who had dealings 
with the soiccar and also to benefit him- 

self. ^ , , 

The complainant should have been given 

every facility to prove his allegations. He 
mentioned that be had witnesses but none 

of them was examined. 

It has been held that complaints against 
Police Officer should be handled with the 
Greatest care. See Shama v. Ejaz Ahmad 
fO, liarihar Prasad Emperor (2). Apart 
from the Magistrate’s order being legal or 
illegal, the question relates to the pro¬ 
priety of the exercise of his discretion 

under Ss. 202 and 203, Cr. P. C. 

The Magistrate’s order is very laconic. 

I direct the Chief Presidency Magis¬ 
trate being one of the Magistrates subordi 
nate to him to make further enquiry into 
the complaint. The order is set aside. 

Order set as%d^* 

lU [1920) i8 A. L,. J.vai's^rc^- L. 

(2) [1920] 21 Or. Ij .J. 343. 
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. 1 *', 

Dbvadoss and ‘Wallace, JJ* 

Vistanuika Mudali and another —Ap“ 
psllftnts. 

V. 

DoraiswAmi Mudali and another —Kes- 
pondents. 

Appeal No. 39 of 1924, Decided on 12th 
February 1925, against the ovdei* of tlio 
Didt. Court of North Arcot in Appeal Suit 
No. 544 of 1922, 

^ ijc Hindu Law — SucMstion — Lcfjiliniafe 
desee^idanU of different sons of a dafictn^^woman 
—One branch can Inherit to the other—Hindu 
La\o—Ap^ilc(d>lllty. -a 

^be rule of coUataral succession obtains amoug 
the legitimate descendants of the two sons of a 
danding'Woman whose paternity is unknown, i. e., 

. each branch can inherit to the other. 

It is a lomer to call the son of :v dancing- 
woman, whose paternity is unknown, an illegiti¬ 
mate son. The illegitimate son is one bom out of 
wedlock, i.o., where uo marriage is solemnized bet- 
we^ the father and the mother. In the case of 
*80118 of prostitutes or dancing-women the, pater¬ 
nity is unknown and it is only an euphemism to 
sail them illegitimate sons. 

People who have^:cn bom in India and who 
are of the Hindu faith, and whose customs and 
manners hre those of Hindus, are governed by the 
Hindu Law. In the case of a dancing-woman or 
a Hindu prostitute her religion is Hindu and her 
customs, manners and observances are Hindu, 
and her sons are Hindus, and the Hindu Law 
therefore is applicable to them. It is consonant 
with reason and principle that .when a particular 
system of law is male applicable to u sot of per¬ 
sons, the whole of that system should be applied 
and not portions of it, unless any custom, valid 
and binding. Is proverl to the contrary, or else the 
application of that system is modified either by 
statute or by anything contained in the rules of 
that system. It is not necessary that in order to 
havb herifabl^^lood inheritance should be traced 
• through the father. It logically follows that the 
sons of a danoing-woman or a prostitute .have heri¬ 
table blood between them. Hence, there is heri¬ 
table blood between the lines of their legitimate 
deBQendants (Case [P 289, 0 2 

P «00. 0 1; P 291. 0 1; P 292, O 1; P 298,0 1] 

3f^ J.*—Illegitimate ohildrou inter xc 

when there is no contest between them and legiti¬ 
mate children, inherit to their mother and to one 
aaofhor. [P 395, c 21 

Govindaraijhaoa .lef/a)—for Ap* 
])6lllint8. r 

A, Ct Sampath Aiyanyat —for Rosjion* 
denta. 

Devadoss, J.— The plaintiffs sue for a 
(leolarabion that the sale of the plaint 
property in favour of Defendants 1 and 2 
iaoiot binding on them ns they are the re* 
versioners of ope Murugesa Mudali. They 
omim to be the grandsons of Methusami 
M\ids4i, the divided brother of Knohi 

1996 M/37 


Muniappa Mudali. The District Miinsif 
held that being the sons of a prostitute 
there Was no heritable blood between 
them and the plaintiffs had no reversion¬ 
ary ri.fijht to the estate of Murugesa 
^lu'hilt and • i.-srni'5e»l the suit. The 
Subordinate Judge has reversed the decree 
of the District Munsif holding that the 
plaintiffs are reversionary heirs to Muru¬ 
gesa Mudali and has remanded the suit 
tor disposal on the merits. Defendants 1. 
and 2 have preferred this api)ea]. 

Miahusami Mudali and Kaciii Mut.i- 
appa Mudali were the sons of a daiieiug- 
woman called Than.ii Animal. It \r^ 
admitted that the plaiiitill’s are the legiii- 
mate grandsons of Muthusanii Mudali 
and that Murugesa Mudali was tlie legiti¬ 
mate great-grandson of Kachi MuniapTm. 
The question for decision is: Does the 
rule of collateral succession obtain among 
the legitimate descendants of the two 
sons of a dancing-woman whose paternit y 
is unknown 7 There is no authority on 
the point in the Hindu Law hooks. Wo 
have not been referred to any decision in 
which the question was raised or decided. 
The principle applicable to tlie present 
case has to be deduced from the texts ot 
the Hindu Daw books and some of tlio 
decided cases. 

A good deal of the argument in this 
case was with reference to the rights atul 
disabilities of the illegitimate sons t)| 
Sudras. It is well settled that tlm 
illegitimate son of a man belonging to tho 
twice-born class cannot inherit to his 
putative father ; he 1ms only a right U> 
maintenance, but in the case of Sudras 
the illegitimate son inherits to his father’ 
his share being half of that of the legiti ’ 
mate son, and he takes the whole in 
certain circumstances : West and Hubler 
82, 194, 3rd Ed. Courts have gone tho 
length of holding that a man’s legitimate 
grandson by an illegitimate son snooeetU 
to him in preference to a divided brother’ 
on the theory of ropresontation ; Harno- 
lingn Mtippan \\ Povadai Gonndan (l). 

It is unnecessary to consider in detail all 
the decisions that have been quoted at 
the Bar with regard to the rights of the 
lUegitiniato sons. It is a misnomer to 
call the son of a dancing-woinan wluise 
paternity is unknown an illegitimate son 
ihe illegitimate son IS one born out of 
weaiook. i e no marriage was soleiuniye.! 
between the father and t he mother i n 
(U 119081 2Tm^. 519=U MrirJ~39^~ 
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the case of sons of prostitutes or dancing- 
women bi\e paternity is unknown and it is 
only a euphemism to call them illegiti¬ 
mate snns. In Roman Law they are 
called liu'Iiua filiua. Dancing-women have 
tlieir poculiar customs. Their status is 
recognized in Hindu society. Their cus¬ 
toms have received the sanction of judi¬ 
cial decisions and the adoption of girls by 
them is recognized by law, and the daugh¬ 
ters of dancing women inherit in - prefer¬ 
ence to their sons. 

Tl>e 'luesbion in tins case is : What is 
the law wliioli is applicable to the descen¬ 
dants of the sons of a dancing-woman 
assuming that the parentage of tiie sons is 
unknown and that they are not tlie sons 
of an individutl *.* In S/ihbar-itna M/idali 
V. B 'llakisthv-asiv tint N-iidit (2) a Bencli 
of tliis Court lield that the male members 
of tlie dancing-girl c iste are Hindus and 
are usually governed by the Hindu Law 
and usage. At page 208 (of h3 M. Tj. J.) 
the learned luflges observe ; “All the 
women apjieai* t > have followed tlie pro¬ 
fession of a prostitute. That members of 
this caste are Hindus is certain, thougli 
the ancient writers and their modern 
exponents tind some difficulty in fixing 
them in one of the four castes ; but whe¬ 
ther they belong to tlie Siidra or fourth 
c-iste or to a separate fifth caste is im* 
rnatorial. That male members of this 
caste are usually governed by the Hindu 
Law at d linage does not seem to have been 
questioned : so also when female member.s 
inirry and h ive children, as they some¬ 
times do, their family relation is governed 
by the Hindu Law and presumably the 
oniinary Hindu Law of Inheritance will 
govern succession to their properties. At 
tlie same time their female children may 
remain unmarried and bejeome prefessional 
without any degradation or stigma 
attaching to them so long as they observe 
the caste custom<.'■ This decision is con¬ 


sonant with r(*ason. 

'L’ho ])laintiffs and the defendants in 
this ease arc Hindus by religion, as well 
a-s by their customs and manners. If the 
Hindu Law is not applicable; to them, 
what oth(;r law' is applicable Iliough 
the Srublds and the Smribhis are apjilica- 
hle only to the Aryans, yet the toxt" 
writ'M’s Irive extended the law' to all tlie 
vesi lents of Indiri, ami the Courts liave 
n])plii-d the Hindu Ijaw to all th e races 

(•*1 noiTj ’• 1.- iHi—.\i. i.. r. lu—aa 
M. ]. J. ‘^07 - \v. N. 


inhabiting this vast country in .the ab¬ 
sence of proof of any special or local 
custom. The Dravidians of Southern 
India who are of Turanian origin had 
settled in India long before the, Aryans 
entered it. They had their own laws and 
customs which are prevalent even to-day. 
The Aryans, when they settled in this 
pari of India, attempted to introduce 
their customs and laws, but they iwere 
never completely successful. The laws 
relating to family relations and succession 
and inheritance laid down by Manu and 
the commentators like Yagnavalkya and 
Vignaneswara were never accepted as 
binding by all tlie people. It was the 
East India Company’s Courts that held 
for the first time that the laws con- 
t lined in tlie ancient Sruthis and 
Smrithis w'-ere apiilicable to all Hindus in 
Southern India in the absence of anj' 
custom or customary law governing any 
class of people. Manu, in order to extend 
the influence of the Aryans, compen¬ 
diously uses term Sudras” to the people of 
tiii.s country who are not Aryans in the 
-lame way as the Europeans use the word 
native ” to all those who are not of 
European descent, and postulates that 
they are all Sudras wlio have fallen away 
from the higli place once occupied by 
them in the Aryan polity as the following 
verses show : Chap. lO, verse 43 : ‘ the 
following races of Kshatriyas of theii 
omission of holy rites and by Seeing no 
Brahmins have graduvlly sunk among 
men to the lowest of the four classes.” 
Verse 44 Paundrakhas, Oodra Dravidas, 
Kamhojas, Yavaniias and Sakeas ; Para- 
das, Pahlavas, Chinas, Kirates, Deradas • 
and Chasas.” Verse 45 : “ All those tribes 
of men who sprang from the mouth, 
the arm, the thigh and the foot of Brah¬ 
ma, but who became outcastes by having 
neglected their duties are called Dasyus 
or plunderers, whether they speak the 
language of the Mlechchhas or that of 
.•Vryas.” Tliis attempt on the part of the 
lawgiver Manu to extend the influence 
of the Aryans among the races w*!io in¬ 
habited this land was always pusiied in 
the direction of influencing their religion 
and the rules of succession. • When the 
East India Company's Courts were estab¬ 
lished. tlie Judges took the law from -the 
jjandifcs who naturally relied upon the 
texts of the ancient law-givers and com' 
montafcors as authority for thf iv opinions. 

In course of time the Courts have come to 
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and the commentators as 
anlhc^tative exponents of the law appli* 
daSis' tb all the inhabitants of this 
obahiiy'who don*t profess any distinc' 
tivis faith like Muhammadanism or 
Christianity. The customary law was 
considered as an exception to that contai* 
ned in the Sruthis and Smrithis. Under 
the loose term ** Hindu ’* all classes of 
people are brought within the pale of 

Hindu Law ” as expounded in the texts 
of the various Sruthis and Smrithis and 
their commentators. It therefore follows 
that people who have been born in India 
and who are of the Hindu faith, and 
whose customs and manners are those of 
Hindus, are governed .by the Hindu Law. 

In the case of a dancing-woman or a 
Hindu prostitute her religion is Hindu 
and her customs, manners and obser¬ 
vances are Hindu, and her sons are Hindu, 
and the Hindu Law therefore is appli¬ 
cable to them. 

The caste and persuasion of the mother 
determine the rights of her son, if illegiti- 
/* Lingappa Goundan v. Esudar 
sa7i (3) it was held that the illegitimate 
son of a Hindu by a Christian woman was 
nob entitled to maintenance from the 
estate of his Hindu father. Benson and 
Bhashyam Aiyangar, JJ., observe at 
p. 14^: The Hindu Law lays down 

certain rules for determining the caste of 
offspring of unions between parents 
belonging to different castes (amongst the 
four recognized main castes) and gives 
separate names to the mixed castes to 
which such offspring will belong. In all 
these oases the dharma or religious rites 
applicable to the offspring are those pres¬ 
cribed for the mother’s caste : Brinda- 
vana v. Badhamani (4). The plaintiff, 
therefore, cannot be regarded as a Hindu 
by birth, and he is, therefore, beyond the 
pale of, and nob governed by, the Hindu 
Law. There is no text of Hindu Law, 
^der which an illegitimate son of a 
Hindu, by a woman who is not a Hindu, 
can claim raaintonanoo, and in none of 
the reported oases has maintenance been 
ever awarded to an illegitimate son who 
was not a Hindu by birth.” 

^\ith all due respect it is dittioult to 
see why the illegitimate son of a Hindu 
la nob a Hindu when he follows the Hindu 
ouaboms and manners. It is the Hindu 
father who is bound to support his illegi- 

tlOOAJ 37 Mod. 18. 

(*) {18893 19 Mad. 79. 


timate son and the inothera’s religion has 
nothing to do with his liability to main¬ 
tain him. It is unnecessary to question, 
the soundness of this decision in this ease. 
The principle of the decision is the 
mother’s religion determines the rights 
of her children. If the mother is a 
Hindu the children are Hindus, and 
the Hindu Law therefore is applic ible to 
them. In Myna Bayee v. Uttaram (5) the 
facts briefly are : one Hughes kept two 
married women as his concubines ; one 
of them was a Gowda Brahmin. Two 
sons were born to the Brahman woman 
and he bequeathed his property to the 
sons. One of the sons died and the other 
son claimed to succeed to him. The 
Pi*ivy Counert held »that the illegitimate 
children of a Brahmin married woman 
born to a European father were to be 
considered as Hindus and their rights 
governed by that law’. On remand the 
Madras High Court held (2 Madras High 
Court Beporis, 196) that the sons of an 
Englishman by a Brahman v/oman living 
apart from her husband were Hindus and 
their rights were to be determined by the 
rights of the class of Hindus to which they 
belonged ; and they also held that, they 
were to be regarded as Sudras or a class 
still lower, and in the absence of prefer¬ 
able heirs the two sons inherit the pro- 
l)erty of the mother and of one another. 
It was not possible to plead any custom 
in support of the claim. The learned 
Judges observed at page 203 : " Our rea¬ 

soning, therefore, is that there is no 
authority agiinst the existence of horit" 
able blood between the woman and her 
illegitimate offspring. Toukurani aiid liis 
brother are decided to he Hindus. They 
ure the Hindu sons of a woman who wa^ 
eitlier a woman of a class lower than the 
fourth of Manu’s classe-^, and in tins case 
sons are cognate to her anti to one an¬ 
other, as the children of a class not twice- 
born out of wedlock, and tntitled to 
inherit to their mothtr and only not Cap¬ 
able of inheriting to their fatlier because 
he is not a Hindu at all. If not so she is 
a mere prostitute, umi of the cognation 
between her and her offspring there exists 
no doubt whatever.” They relied ujjon 
the Romm Law which recognized the 
relationship between unerring motln r 
and her sons and of the sons towards one 
another. It was the influence of Christi. 
anitv in the \Vest that_stfv>d in the wav of 
(&) tl850J 8 M. I, 400 “'i W. R. (P, 0.)~4. 
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the claim of illegitimate son on his puta¬ 
tive fatlier. The principle deducible 
from these decisions is that if the mother 
is a Hindu and the children follow the 
Hindu religion and adopt Hindu manners 
|and customs, the law applicable to them 

is the Hindu Law and it does not matter 

* 

whether the father is a Christian or 
Muhammadan, European or an Indian. 
It necessarily follows that persons whose 
paternity is unknown and who are the 
descendants of Hindu mothers are 
governed by the Hindu Law. In a recent 
case lA.I.E. 1924 Patna ^20^] the Patna 
High Court held that the sons of the 
daughters of Hindus of the Naick caste 
who \fere converted to Muhammadanism 
hut who lived with their Hindu grand¬ 
parents and wero'brought up as Hindus, 
are governed by the Hindu Law even 
though they have adopted the profession 
of dancing and have become prostitutes. 
.Iwala Prasad, J., after an exhaustive con¬ 
sideration of the texts contained in the 
Srutbis and Smrithis relating to the point 
and the decided cases bearing on the 
point, has come to the conclusion that 
the sons of the prostitutes converted to 
Muhammadanism who were brought up 
by tho Hindu grand-parents as Hindus are 
governed l)y the Hindu Law. It follows 
from this decision that the Hindu Law is 
tlie proper law which governs the rela¬ 
tions and the inheritance of persons who 
are Hindus in faith and in customs and 
manners. Though it is stated that a 
Hindu is horn and not made, yet when 
Hie (juostion is what is the law applicable 
f.o persons who are Hindus in fact, the 
unly answer is that tho ordinary Hindu 
Law is applicable, and it tho ordinary 
Hiruiu Law is applicable, unless time is 
some prohibition, statutory or otliorwiso, 
the whole of that law isapplicable. In this 
rase supposing Muniappa Mudali had died 
■vilbout issue and the widow alienated 
ids property improperly would not 
Muthusami Mudali if lie survived 
Muniai)pa, he entitled to bring a suit 
that tiic alienation was not binding 
on Iiim as reversioner If Muthusaini 
Mudali could l)ring such a suit, could not 
iii-i son liring such a suit ? And if he 
>■ juld, bis legitimate descendants can cor* 
rainiy bring such a suit- It is consonant 
vitli reason and principle that when a 
|)irticuhLr system of law is made applic¬ 
able ti> a sot of ijorsons, the whole of that 
system should he apjilied and not portions 


of it, unless any custom valid apd biuding 
is proved to the contrary or else the 
application of that system is modified 
either by statute or by anything contain¬ 
ed in the rules of that system. From the 
decisions in 8 400 and 2 M.RXjJR, 

196, it is clear that Muthusami Mudali 
and Kachi Muni appa Mudali had heritable 
blood between them. This is not seriously 
disputed by the appellant. The question is 
whether their descendants can inherit to 
one another, in other words, whether the 
principle of collateral succession applies 
to the descendants of these two persons. 
The contention of Mr.- Govindaraghava 
Aiyar for the appellant is that collateral 
relationship is traceable only through the 
father, in other words, it is only in case 
of agnatic relations that the principle of 
collateral succession is applicable, that an 
illegitimate son cannot inherit to his 
father’s collateral relations and that in 
the case of Muniappa Mudali and Muthu¬ 
sami Mudali tho father being unknown 
agnatic relationship does not exist and, 
therefore, there can be no collateral suc¬ 
cession among their descendants. Keliance 
is placed on the following cases in support 
of the appellant’s contention. Amongst the 
Sudras governed by Mifcakshara an illegi" 
tiraate son cannot inherit collaterally in 
preference to legitimate heirs, Ravsi 
Valad Mahadu v. Sakuji Yalad Kolosi 
(6). Amongst Sudras governed by Mitak- 
shara an illegitimate son does not inherit 
collaterally to the legitimate son by the 
same father : S/tome Shankar Eajcndra 
Varorc Y. Bajesar Sioami Jangarti {"). 
The illegitimate son is under Hindu 
Law excluded from all collateral succes¬ 
sion : Dharma Lakskman v. Sakharam 
Ramjiras (8). The son of the legitimate 
son of a Sudra could not inherit to his 
illegitimate son : Zipru wBomtya (9). It 
is well settled that an illegitimate son 
cannot claim to inherit to his fathers 
collaterals. He cannot claim to succeed 
to the ligitimate son of his father, but 
can succeed only to liis father, and the 
father can succeed to him. The relation 
sliip is tberfore only between an illegiti¬ 
mate son and his father. In Suhrajnama 
Auuar V. Rathnavclii Chetti (10) it was 


(G) [1910] 34 Bom. 321^-12 Boin. L. R. 204. 

(7) [Ifiyyj 21 All, 99--(189ft) A. \V. N. HJ. 

(8) [1920] 44 Horn. 185^=22 Bom. L. R. 52. 

(9) A. I. R. 1922 Bom. 176. 

(10) [1917] 41 Mad. 44. 
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&a‘fatiber was entitled to succeed 
'^liis^legitiinate son who left no issue, 
widow or mother. In all the cases where 
i^e illegitimate son was denied the right 
toeneoeed to his father’s collateral rela* 
tions the following text of Manu was 
rdied upon : ' The son of the 

^onng woman unmarried, the son of a 
]uregnant bride, a son bought, a son by 
a twice married woman, a son solf-given 
and a son by a Sudra are the six kinsmen 
but no heirs to collaterals” : Manu, Chap. 
.IX, verse 160. 

But for this text the illegitimate son 
would have the right to succeed to his 
father’s collaterals. The question of 
succession to the putative father’s col¬ 
laterals does not arise here and the ca<^es 
noticed above have, therefore, no applica¬ 
tion to the present case. 

In the time of Manu a woman was 
allowed to marry more than once as is 
clear from Manu, Chapter IX, verso 191. 
The sons of a.mother, though by different 
fathers, were considered to have heritable 
blood between them ; for Nanda Panditha 
gives the order to precedence among 
brothers and sisters of whole blood and 
half blood thus : (l) brothers of the 
whole blood (2) sisters of the whole 
blood, (8) sons of the same father by 
different mothers and (4) sons of the 
same mother by different fathers. The 
existence of heritable blood between sons 
of the same mother by different fathers 
cannot, therefore, be through tho father 
and is attributable only to their being 
f^ona of the same mother. It is not, tbere- 
forCt necessary that in order to have 
heritable blood inheritance should bo 
traced through the father. It logically 
Collowa that the sons of a dancing-woman 
or a prostitute Imve heritable blood l>o- 
tween them. 

If A can succeed to B in tho ahsonoo 
of preferable heirs why should not A’s 
legitimate son succeed to B if A pre¬ 
deceases B in the absence of law or 
custom to the contrary ? If two men are 
sons of the same-moUier they have heri* 
l%ble blood bet^Yeen them unless such a 
principle is opposed to any distinct text 
either in Man\i or in the Mitakshara or 
in any one of the various commentaries. 
There is uo text of Manu or any of his 
Qommentatora against the descendants of 
the sons of a prostitute having heritable 
blood between them. Both Mutbusami 
Mudali and Kaohi Muniappa Mudali wore 


brothers and tbeir descendants are all 
legitimate ; i. e., the plaintiffs ape the 
legitimate sons of the legitimate son of 
Mutbusami Mudali ; similarly Murugesa 
Mudali was legitimate in descent from 
Kacbi Muniappa Mudali. There was no 
bat' sinistar so far as he or his father or 
grandfather was concerned. Seeing that 
tliere wa^ heritable blood between 
Muthiisawjni Mudali and Muniappa 
Mudali, did the tie cease to exist between 
Muthusami’s son and Muniappa’s son ? 
If there was heritable blood between the 
fathers, it is difiioult to understand why 
that should not continue in the case of 
the sons. If Mutbusami Mudali could 
succeed to Kacbi Muniappa it is difficult 
tc see why the legitimate son of Muthu- 
sami should not succeed to Kachi Muni¬ 
appa. Tlie principle of representation, as 
enunciated in 25 Mad. 519, is against the 
appellant’s contention. In that case it 
was hold that the legitimate son was 
entitled to succeed to a man in prefer¬ 
ence to his divided brother. Bhasbyam 
Aiyangar, J., who delivered the judg¬ 
ment in the case observed with regard 
to Kris\nayyan v. Muilianami (il) ; 
Ranoji v. Kandoji (12) and Parxiathi 
V. Thirivmalai (13). ” The effect 

of these decisions is that it is only when 
the father dies a seperated house-holder 
that an illegitimate son is entitled to 
inherit to his separate estate, but that 
when the father dies an avibhakta ” 
(undivided from his brothers or other 
collaterals) he is entitled only to main¬ 
tenance. Tho principle of these decisions 
is explained as follows in Thangam Pillai 
V. Siippa Pillai (14). But these decisions 
proceeded on the view that he had 
no claim by survivorship against his 
father’s oo-paroeners by jus representa^ 
tionis, and that lie was neither a coheir 
with his father nor a sapinda in relation 
to his father’s ooparc6noi*s.’ The learned 
.Fudge goes on to observe at page 52.S ; 

.Assuming, as explaided in I'kangavi 
Pillai V. Suppa Pillai (14), that by reason 
of his illegitimacy an illegitimate son can- 
not claim his father s share as against his 
father’s coparceners by jus representationis 
that principle will not be applicable to a 
legitimuto son i*eviroseuting his father 
though tho father was the illegitimate son 

(11) [lesil 7 Mad. 407. ~ 

iU) flSSS] 8 Mad, 567. 

(13) 11SS7] 10 Mad, SS4. 

(14) LIS89] la Mivd. 401. 
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of the grandfather. If a Sudra dies, leaving 
a legitimate son and a grandson or great- 
grandson by a predeceased illegitimate son 
can it be contended that the legitimate 
son is not bound to allow half a share to 
the son or grandson of his deceased illegiti¬ 
mate brother just as he would be if the 
illegitimate son did not predecease the 
father ? If the grandson, as representing 
his father though not claiming under him, 
would be entitled as against his uncle to 
claim his father’s share it can hardly be 
maintained, thougli his father predeceased 
the grandfather, that he cannot claim the 
grandfather’s estate as against the grand¬ 
father’s divided brother. An illegitimate 
son’s right of inheritance to his father’s 
property, or at least to a part of it, is not 
contingent but absolute, as in the case 
of a legitimate son since if he lias legiti¬ 
mate half-brotliers or other heirs of his 
father down to a daugliter’s son, lie 
get^ a half share, and in the absence of 
such heir the whole estate. The Sudra’s 
illegitimate son therefore, in a position 
more analogous to that of a legitimate son 
than to tliat of otlier relations whose right 
of inheritance is liable to obstruction. 
The princi])los, therefore, applicaide to the 
succession of sons and grandsons of legiti¬ 
mate sons may Ijy analogy be aiiplied to tlie 
sons and grandsons of an illegitimate son, 
viz., tliat tin y .should he considered ca- 
jiahle of representing the illegitimate son 
and in case he dies before his father, of 
taking the share which would have fallen 
to !iim if lie had not so died” Tlie learned 
Judge relies for his opinion nnon West 
and Buhlcr, III "Rdition, pj). 72, 82, 83 and 
: arid Mr. Jolly’s Work on Hindu Law, 
PI). l8o, 188. I respectfully adopt the 
ro<as()ning of that very learned Judge and I 
am of ojiinion tliat tlie legtimate descen¬ 
dants of Mutliusami ^fudali represent 
]\Tutliusami Mudali a»'.d the legitimate 
descendants of Muniappa M^udali rejn’esent 
l\Tu niappa. 

if Muiiiapjia Mudali’s son iiad died 
without issue wouhl not Mutliusami 
Mudali. if lie was alive, have succeeded to 
the proport> of tiiat son ? And if it is once 

granted that ^ruthusarni’s son represents 
liiiri and ^Muniafiiia’s son reju'esents idm 
then it dillicult to iinderstind how 
tfuiir soils cou]<i not rojirisent Muthusami 
and Muniappa respectively. If that is so 
then Muu’t' is lieritiable blood between 
them and (Uio line can succeed to tlie 
other line according to the iirinciple ot 


collateral succession. It is immaterial to 
consider whether Thanjai was a dancing- 
woman or only a prostitute, Whefeherl 
tlie mother be a dancing-woman or an 
ordinary prostitute the legitimate*descen¬ 
dants of her SODS have heritable blood 
between them, and this decision does not 
turn upon any custom or law peculiar 
to dancing-women. On a careful consi¬ 
deration of the cases quoted at the Bar 
and the various passages in the Hindu 
Law books touching on this point, I have 
come to the conclusion that the plaintiffs 
are the reversionary heirs to Murugesa 
Mudali. 

The appeal is dismissed with costs. 

Wallace, J .—I am of the same opinion. 

It appears to me that on the plaintiff's 
own case, the mother of the two brothers 
was of the dancing-girl caste. Both P. Ws- 
Nos. 1 and 3 state that this woman was a 
dancing-girl and had no fixed husband. 
She was not, therefore,' a married woman 
who had fallen from lawful wedlock. The 
law first of all to be applied is then the 
law founded on usage which governs in¬ 
heritance to women of the dancing-girl 
caste, the pxternifcy of whose children is 
unknown and is not a fact for consider*- 
tion at all. 

So far as appears further from the evi¬ 
dence, these two brothers lived in caste, 
married wives according to the Hindu 
caste customs jmd had legitimate off¬ 
spring. 

Authority regarding the law of succes¬ 
sion of natural offspring of a dancing- 
giv] there is, so far as 1 can find, none. 
■Though a recent case Giuhlati Hafhli v. 
Ganapati Kanilama (i fi) lays ^ down 
that the degraded married woman is not 
for purposes of the law of succession 
in the position of a d-incing-girl, I dp 
not think it is incorrect to say tliat, if 
the natural sons of such women take 
tlieir place in Hindu society as respect*’ 
able members of such and live as caste 
Hindus following the laws and customs of 
such, they must he taken as having ad¬ 
opted the usages and customs of the 
Hindu people with whom they associate. 

It does not appear to have been pleaded 
in this case that the law of succession of 
male offspring of a dancing-girl differed 
in essence from the law of offspring of 
a degraded married woman and in fact 
lioth sides proceeded on the footing that 

f.-^5779^=11912“M. W. K* 
1138=11^ M. L. T. 4C7. 
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the lflSi£Sp8Gs:iiracih~tEe aamd. I may 6ake 
it then[>without wasting time by further 
remand of the oa-^e, that the usage and 
custom of succession to their mother and 
inter ^ of male offspring of a dancing* 
girl’’are those of. such succession of the 
male illegitimate offspring of a degraded 
married woman. It may also be taken 
as not in question that male offspring 
will not belong to any of the three 
higher castes, whatever their paternity 
may have been and that if they are in 
caste at all, they must be in the Sudra 
caste. 

I do not think that the placita from 
various, ancient texts really assist this 
case because they are not, in my opinion, 
dealing with the rights of succession or 
inhei’itance in favour of illegitimate 
children at all, except in the case of the 


ciple in this narrow form has never, so 
far as I can ascertain, been challenged in 
succeeding cases, and it is alsb, in my 
opinion, reasonable and equitable and in 
consonance with the general spirit of. 
if not prescribed by, the letter of the law 
of the Mitakshara wherein heritability fol¬ 
lows propinquity of blood and sapinda 
relationship is determined by the pos¬ 
session of particles of the same 
body, whether father’s or mother’s : 
see Mitakshara quoted by Setlur in 
his Hindu Texts 1911, Edition, Aiv 
pendix-A. page o43 and the view of 
Sadasiva Iyer, J., in his letter of reference 
in Suhramfuiia li/er V. Rqtnnvphi CheUi/ 
(lO). do not fcliink that there is any 
authority in Madras for tlie proposition 
that sapinda relationship cannot exist 
without a father. 


illegitimate son of a Sudra ; that is, in 
those texts ‘son’ means a legitimate son 
and daughter’ means a legitimate daugii* 
ter. This applies even to the‘passage 
from Napda l*andita quoted at page 207 
of Jolly’s Hindu Law, (lH8h Edition) : 
illegitimate cliildven have no place in 
Hindu Law when there are legitimate 
hejr.s except in the special case already 
^ referred to : see Meenakshi v. Mmtiamli 
V'anihkan (16). I also find very few of 
the oases cited before us of any real lielp 
since tliis is not a contest between an 
illegitimate offspring and a legitimate, 
or a case of a claim by an illegitimate 
oSspring to succeed to his putative 
father s collaterals. The question is 
purely whether two illegitimate sons 
of the same mother liave between fclieiu 
heritable blood. Tl\e rule laid down in 
Mayna Bai v. Uttaram (17) that the 
ohildi’en of a prostitute, when the con¬ 
test is purely between themselves, suc¬ 
ceed to the property of their mother and 
Jo .ope auotlmr, is, I think, the rule to 
ha followed in this case. As 1 read that 
ease, the principle did not in the sliglitest 
degree depend either on the facts, tliat 
the father was kno\vj» or on the fact tlnvt 
the father of hotli illegitimate sons was 
the same person. It rested not on the 
oommou paternity, but on the common 
maternity of illegitimate sons : (Gompai'e 
ftlao the ratio decidendi of LiHtp»pi>a 
Qoaudfia V . Esiifhts in (8)). That prin* 

Tl^) >rad. 1U4--1 I. W. 704-rlfi M 

^ r' T: M. W. N. M. 1 ' 

958. 

(17) [IR64] \1 M. H. C R. 1%. 


The only reported cases wliieli I can 
find of contest between illegitimate 
children inter se are Mayna Bai v, 
Uttaram {17). I already dealt with, and 
Arnnayiri MuAali v. Uanaanayaki Ani¬ 
mal (18) in wliich latter ease neither 
side appears to have raised any general 
contention that tlie Hindu Law jirinciple 
which gives preference to daughters over 
sons as heirs of their mother could not 

be applied liocause Hindu Law generally 
could not be applied. 

1 think the net result of ti\e author¬ 
ities and the case-law is tl)is, that Hindu 
Law texts have no application to 
Illegitimate children except in tlie case 
of the illegitimate son of a known Sudra 
father, tli.u so far as the Hindu Law 
canon yoes illesitiinate children have 
no n«ht of succession to either parent, 
but that the general prinoiides of Hindu 
Law will bo applied to such a case 
unless such ai>plioation would violate 
e<iuity and good conscience and that ap¬ 
plying those the Courts will l,old tliat 
Illegitimate oiuldren inter se, when there 
IS no contest hetween them and legiti¬ 
mate children, inherit to their mother 
and to one another. 


-- V..XU ira iut>re oiiiicuit \\t thc 

Court holds that outside Hindu Law 
there IS h.-ntahle blo .d hetween any two 
illegitimat.- elnldren, will that he’ritahi- 
ity carry with it all the adjuncts of 
hentahihtv under Hindu Law, so that 
the legitimate male descendants of .me 
hraiicli can claim as reversioners to oust 
the le^iliiiiale widows an.l locitinito 
tl 8 ) isixsj SI 40^ - 
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descendants of tlio other l)ranch ? That 
is the point now before us. In essence, 
Arxniagifi Mndali v. Ranganaijahi 
Ammal (18) has approved of that principle 
although the general, question does not 
appear to have been then argued at all. 
But it was there taken for granted that 
Hindu Law principles would be extended 
to the illegitimate children of a Hindu 
woman. In Mayna Bai v. Uttaram (17) 
as I read it, it was clearly laid down that 
the illegitimate children of a Hindu 
mother are to be considered to be Hindus 
to wViom Hindu Law, so far as it can 
be analogically applied, will be applied, 
and it is not open unless and until 
special custom to the contrary is proved, 
for persous who are in the eye of the law 
Hindus, to plead that the ordinary ad¬ 
juncts of the principle of Hindu Law, 
for example that of the restricted nature 
of the estate taken by a widow from the 
last male owner, do nob apply or that 
they are entitled to set up new rights 
of succession and inheritance not known 
to Hindu Law. I cannot see that 
such an analogical application of 
Hindu Law to persons living as Hindus 
and following Hindu customs and usages 
can in any way offend the general prin¬ 
ciples of equity and good conscience. 
I hold, therefore, that the legil prirciples 

to be applied are those set out above. 

It is nob denied before us that these 
parties are, so far as they can. conform¬ 
ing to the Hindu Law governing their 
neighbours, that, for example, their 
wives were legitimately married to them 
according to the forms of Hindu Law, 
and that their wives derive their status 
as lawful wives and their children their 
status as lawful children from the fact 
that their families are conforming to the 
general usages and customs of Hindus. 
No special custom derogating from the 
applicability of Hindu Law pyinciples to 
doBCondants of these two illegitimate 
hrotheis has been pleaded or proved in 
tho case. It follows in my view that the 

ordinary principle; of Hindu Law should 
ho applied to them. That the lower 
(Jourt lias done. My opinion, therefore, 
is tliat tlio decision of the lower Court 
is correct and I agree that this appeal be 
dismiased with costs. 

Appt^d (lisviisfttrd. 
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Devadoss and Waller, JJ* 

//. K. Kaliappd Goimdan and othfir.f — 
In re. 

Criminal Revisions Nos* 411 and 412 of 
1925 and Criminal ttev. Petitions Nos* 
345 and 346 of 1925, Decided Oh 7th 
August 19:^5, from the order of the AddL 
S. J,, Coimbatore, D/- 26tb June 1925, 

Crt7ninal P. C.. S. 494— Sessions Judge re- 
fusing permUsion to withdraw—High Court would 
he rehictant to Interfere, 

Where the Sessions Judge has exercised his 
discretion in refusiog permission to withdraw 
a case under S. 494, the High Court would be 
very reductant to interfere with his discretion. 4S 
Cal. 1105, Cons. 

jS. Swaminaihan —for Petitioners. 

J, C. Adam —for the Crown. 

Order. —These are applications to 
revise the order of the Additional Ses¬ 
sions Judge of Coimbatore refusing per-, 
mission to withdraw Sessions Cases Nos. 
51, 52 and 53 of 1925. Dr. Swaminathan 
contends that the learned Judge has mis¬ 
directed himself as to what he should do 
in a case of this kind. The application 
was made by the Public Prosecutor under 
S. 494 and he gave certain reasons for 
the withdrawal of the cases. The Ses¬ 
sions Judge has considered the reasons 
and has come to the conclusion that these 
wero nob fit cases for withdrawal. He 
n lies upon the decision in Rajani KanUc 
Slxalia V. Idris Thalciir {!) and says thac 
where there is evidence against the 
accused which, if believed, would end in 
conviction, it would not be proper to give 
permission to withdrawn a ca^e under 
S. 491. But that is not the only reason 
wliich should guide a Court in granting 
or refusing ])ermission. In this c^se, the 
learned Additional Sessions Jiidge has 
exercised his discretion in refusing pei - 
mission, and we cannot say that he has 
improperly exercised his discretion. The 
reasons that he gives may not he the only 
reason for an order of this kind but that 
is no ground for saying that ho has not 
exercised a judicial discretion in granting 
or refusing permission to withdaw a case, 
Where a Judge has exercised judicial' dis¬ 
cretion in the proper way the High Court, 
will be very reluctant to interfere with; 
his discretion and we, therefore, declinej 
to interfere with his order. The petitions, 
are dismissed. 

Petitions dismissed. 

a) fl9i!l3 48 Cal. 1105=25 C. W. 

C. L. J. 51=22 Or. L J. 7g0. 


Kaliappa GdtiNDEN, l7l re 
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' ^Oi)GBRS Ind Madhavan Nayar, JJ. 

• Mohammad ^aza Sahth Belgami — 
Petitioner. 

» 

V. 

Sadasiva Boo and others — Bespon* 
dents. 

Civil Kevision Petition No. 165 of 
1923, and Civil Miso. Petition No. 3407 
of 1922, Decided on 27th April 1925, 
against the order of the Dist.-J., Guntur, 
in O. P. No. 131 of 1921. 

(a) Madras Dtst. Municlpcdlttes Act (5 of 1920)> 
S, 13— Ex^ente^ made mi unrecognized schools is 
iUegal and can he surcharged on the person mak’ 
Ing iU 

a 

Government can proMbit by passing spe* 
cial orders the ezj^nditure of the Muncipal fund 
on schools of which it does not approve and, 
therefore, payments made by a Municipal Chair¬ 
man for defraying the expenses of these schools 
subsequent to an order of Government withdraw¬ 
ing recognition of such schools are illegal, being 
made contrary to Government orders prohibit¬ 
ing such expenditure and the Auditor is entitled 
under R. 60 (1) of Part 2, Soh. 4 of the District 
Municipalities Act, to surcharge the amount on 
the person making, or authorising the making 
of such illegal payments. ]P. 303, C. 1] 

{h) Oovernmcnt of India Act (1919), 5. 49 ( 1 )— 
Orders meant to be Issued by Governor in respect 
of educational matters, iss%ied by Secretary to 
Government-—Orders are valid. 

The Government orders issued “by order o* 
the Government, Ministry of Local Self-Govern¬ 
ment’* and signed by the “Secretary to Govern¬ 
ment,” though required by R. 37 to be issued 
by the Governor in Council are valid in view 
of S. 49 (1), Goveinmeut of India Act. 

. % w , CP. 304, C. 1] 

(o) Afoaroa Dfafrfo^ Muyitclpalittes Act (6 of 1920), 

SoK 4, R. 61—Remedp by fssite of certiorari writ 
fs not open under the Act, 

The remedy by way of an issue of a writ 
of certiorari is not open to aggrieved persons 
under the District Municipalities Act, 

,,, ^ [P. 305. C 1] 

(a) Oerttorari^Other rmnedy open—Writ £s not 
generally granted (AfodAavan Nayar, J,). 

NVrIts of certiorari are not* generally granted 
when other equally eflloaoious remedies exist 
under the law for the satisfactory redress of the 
grievances complained of. [p. 305, C. 1] 

^ A, Knshnaswami Ayyat —for Peti¬ 
tioner. 

0. V, Ananthakrishtia Ayyai —for Res¬ 
pondents. 

J—Civil Sevisioti Petition 
No. iSa of 1923—This is ft petition to 
Wise the order of the District Judge of 
Uuntur oonfirniing a surcharge order 
made by the Bxamiuox' of L^al Puud 

1926 M/38 A 39 


Accounts (Ex. A) on the petitioner as 
Chairman of the Guntur Municipal Ooun* 
oil. The ground for the surcharge is that 
the petitioner illegally- issued cheques 
against the Municipal , funds under the 
powers given him by R. 56 (l), part 2 
of Sch. 4 of the Madras District Munici¬ 
palities Act (5 of 1920), for the mainten¬ 
ance of 25 elementary schools managed 
by the Guntur Municipal Council, such 
objects not being authorized objects under 
Act 5 of 1920. On 13th July 1921, the 
Guntur Municipal Council passed a reso¬ 
lution (Ex. I), (a) to introduce the 
national system of education in all the 
institutions under the management of 
the Council ; (b) to dispense with the 
annual grant by Government ; (c) to con¬ 
duct Municipal primary schools indepen¬ 
dently of Government control. 

On 19th August 1921 (Ex. II), a 
committee of the Guntur Municipal 
Council was appointed to formulate the 
methods of working the national system 
of education. The 25 elementary schools 
had been up to this date recognized by 
Government under the Educational Rules 
and Government had made a grant to¬ 
wards their maintenance. On 15th 
August 1921, the Government issued two 
Government orders. No, 1583 (Ex. IV) 
was issued under R. 37. Sch. 4 of the 
Madras District Municipalities Act (5 of 
1920) as a special order. This Govern- 
ment order ran as follows : 

“No portion of a Municipal fund shall 
be applicable to the purpose of maintain¬ 
ing or aiding any educational institution 
which IS not recognized or approved by 
the Gi^ernment. the District Educa¬ 
tional Council or any other authority 
duly authorized by the Government in 

tins behalf to grant such recognition or 
approval. 

(By order of the Government, Ministry 
of Local Self-Government.”) 

It may be hero stated that R. 37, Sch 4 
of the Madras District Municipalities Act 
1920, reads as follows • * 

“The purposes to whicli the Municipal 
fund may be api>lie<l include all objects 
expressly declared obligatory or discre¬ 
tionary by laws or rules, and in general 
everything necessary for or conducive to 
the safety, healtli, eonvenienoe or educa¬ 
tion of the inahabitants or to the ament- 
ties of the Municipality and everytlun- 
incidenta to the administration : and 
fund shall be applicable thereto within 
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the Municipality subject to these rules 
and such further rules or special orders 
as the Governor in Council may prescribe 
or issue ; and shall be applicable thereto 
without the Municipality if the expendi¬ 
ture is authorized by this Act. or spe’ 
cially sanctioned by the Governor-in- 
Council.” 

So the Municipal fund is applicable to 
these objects within the Municipality 
*‘subjeet to these rules and such further 
rules, etc.” The other G. O. No. 1584 
(Exhibit P) was an order on the resolution 
of the Guntur Municipal Council set out 
above and reads as follows ■ 

‘‘Recorded. 2. The Government pre- 
-sume that the Municipal Council does 
not require any financial help from the 
Government for any purpose. 

(By order of the Government Ministry 
of Local Self-Government).” 

The Guntur Municipal Council consi" 
dered on 14th October 1921, these Govern¬ 
ment orders and on No. 1584, passed 
the following resolution : 

“This Council decided to dispense with 
Government grants only in regard to the 
national schools, but it is inexpedient 
that the Government should put a wrong 
interpretation upon it and presume that 
the Council does not require financial 
help from them for any purpose. The 
Council is of opinion that under these 
circumstances it is worthy only not to 
ask for financial help from the Govern¬ 
ment.” 

G. O. No. 1583, they considered and 
merely recorded. They also considered 
a letter from the Inspector of Schools 
(Ex. IX), requiring whether the Council 
intended to apply for recognition for the 
newly nationalized elementary schools 
and resolved that such recognition was 
unnecessary. On 22nd October 1921, the 
District Educational Council of Guntur 
met and adjourned a resolution (Ex. B} 
to withdraw recognition from the 
newly nationalized elementary schools 
‘*in accordance with G. O. No. . . , 

dated - . . “ Previously, on 8th Octo¬ 

ber 1921, the Sub-Assistant Inspector of 
Schools informed the petitioner that he 
intended to 'inspect the schools of the 
Municipality ‘ as per my annual pro¬ 
gramme of work” (Ex. 0), and, on 
ii7fch October 1921, the Chairman issued a 
meino.(Ex. 0-1) to head masters and head¬ 
mistresses to that effect. The Inspector 
attended and extracts from his inspection 


book are (Ex. E), dated 31st October 
1921. On 9th November 1921 (Ex. VII) 
the Government drew. the attention of 
the Guntur Municipal Council to G. 0. 
No. 1583 (Ex. IV) and added : it 

“Since the Council has decided not to 
seek recognition for its schools, expen¬ 
diture of Municipal 'funds on such schools 
is illegal.” / 

That is the evidence on which the 
District Judge has <come to the conclu¬ 
sion that as from the passing of Ex. I 
on 13th July 1921, the Municipal schools 
ceased to be recognized by Government. 
The first contention addressed to us for 
the petitioner is that as these schools 
never ceased to be recognized, they did 
not fall within the mischief of G. Os. 1683 
(Ex. IV)i or 2208 (Ex. VII). , The facts 
that the District Educational Council 
adjourned consideration of the resolution 
to withdraw recognition and that the 
schools were inspected as usual by the 
Government Inspector in October 1921, 
are cited to support this construction. 
It is to be observed as regards the first of 
these that the District Educational Coun’ 
cil proposed to act in accordance with a 
a certain G. O. (Probably No, 1583 is 
referred to). If so, it is quite possible 
that the Council-thought that any action 
on its part was unnecessary as Govern¬ 
ment had already treated these schools 
as unrecognized. That this latter is true 
there can be no doubt. It is perfectly 
clear from Ex, IV that Government 
rightly or wrongly purported not to recog¬ 
nize or approve the schools after the 
proceedings of the Guntur Municipal 
Council on 13th July 1921 : see also Ex. 
IX. Exhibit IV clearly shows that 
Government assumed equal or superior 
powers to the District Educational Coun¬ 
cil to recognize or approve. Section 41 
of Act 8 of 1920' (Elementary Education) 
is relied on to show that recognition of 
elementary schools is to be applied for 
through the Inspector to the District 
Educational Council, which is the recog 
nizing authority subject to an appeal to 
the Director of Public Instruction. Sec¬ 
tion 124, District ^Municipalities Act, 
makes the rules, etc., in Sch 4 part of 
the Act. Section 304 gives the Governor- 
in-Council, power to amend or gance 
the schedule. R. 37, Sch. 4, has been set 
out above and appears to me to ® 

Government a final control over ths ©x 
penditure of the Municipality. It sai 
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for the petitioner that so long as the 

latter are educative. Govern* 
Hfeat has no control over the kind of edu* 
cation which is provided. The objects of 
Qsp^diture*of Municipal funds are set 
out in B. 40. The ways in which the 
Council may provide instruction are set 
out in B. 48. This and B. 47 (as to the 
duty of providing education generally), 
are part of Part II of the schedule of 
which R. 37 (above) is the first rule and 
which sets out the authorized object's of 
expenditure. Beading these rules and 
S. 304 together, I feel no doubt that 
the clause “subject to these‘rules, etc.’* 
in R. 37 would also apply to control R. 48. 
Therefore Government cannot only refuse 
its own grant to schools of which it does 
not approve but can control the expen* 
diture of the Municipality on such 
schools. I do not think the fact that a 
'Government inspection of these schools 
itook place in accordance with the Sub- 
Assistant Inspector’s programme, no doubt 
arranged long beforehand, as indeed he 
states, has any bearing on the question. 
The Govsrnment did not wish to pro¬ 
ceed to the extreme and it was not till 
9th November 1921 (Ex. VIl) that they 
definitely pointed out that expenditure 
on the schools was illegal. It appears to 
me that recognition is a matter of assent 
on both sides. Government must accept 
recognition and the Educational authority 
must desire it. As soon as either side 
withdraws, recognition is at an end. This 
is not an appeal. It is not necessary for 
me to say whether on the evidence I 
should have come to the same conclusion 
as the Distidot Judge, but it appears to 
me there is evidence on which the Dis¬ 
trict* Judge could come to the conclusion 
he 'did with x*egard to this matter, viz., 
that the schools were unrecognized at 
any rate at the date from which the sur¬ 
charge begins, viz., 10th August 1921. 

The next point is as to the liability of 
the Chairman petitioner. It is said that 
under S. 22 of the District Municipalities 
Act the Chairman was bound to give effect 
to the resolution of the Council of 13th 
July 1921. Section 13 lays down the 
general duties of the Chairman ; by S. 13 
(c) ho is to carry into effect the resolu¬ 
tions of the Council and by S. 13(e) 

The Chairman of the Municipal Coun¬ 
cil shall perform all the duties and exer* 
0186 all the powers specifically imposed 
or conferred on the Chairman by this 


Act, and subject, whenever it is herein¬ 
after expressly so provided, to the sanc¬ 
tion of the Council, and subject to all 
other restrictions, limitations and con¬ 
ditions, hereinafter imposed, exercise the 
executive power for the purpose of carry* 
ing out the provisions of this Act, and be 
directly responsible for the due fulfilment 
of the purposes of this Act.” 

The power of signing cheques on Muni¬ 
cipal funds is given to the Chairman by 
R.55(j)of Sch. IV. 

By R. 56 to 62, the audit of accounts is 
controlled. By R. 60 the auditors are to 
charge against any person making or 
authorizing the making of an illegal pay' 
ment. Rule 62 provides that the Chair' 
man shall apply to the Court for pay* 
ments of any sum certified as 
surcharged and it is said that this cannot 
apply to a case where the Chairman is 
surcharged himself. It no doubt applies 
where the Chairman recovers, from other 
members or from a former Chairman as 
might be done in this case. Section 353 
of the Act renders the Chairman as well 
as the other members liable for loss, 
waste or misapplication of municiixal 
money. On the other hand, it is said 
that S. 22 is opposed to S. 13 (e) where 
the words ” subject to all other restric¬ 
tions, limitations and conditions herein¬ 
after imposed ” occur. This would bring 
in the restrictions already referred to in 
R. 37, Sch. IV. It is perfectly clear 
to my mind that the Chairman is as 
liable as any member for misapplication 
of moneys. It may be hard that he be 
rendered so liable because he merely 
carrying out a resolution of the Council 
though I think it is on record that ha 
voted for that resolution himself. 1 
think S. 13 (e) and Rr. 37 and 55 (l) 
apply to this case. The Chairman can¬ 
not be obliged to carry out illegal resolu¬ 
tions and S. 22 provides that he is relieved 
from carrying out a resolution modified, 
suspended or cancelled by a conti'ollin<^ 
authority. If the resolution of 13th July 
1921 is to be construed as authorizing 
him to spend municipal money on the 
schools after the Council had dispensed 
with Government aid and control, it may 
be said that resolution was afterwards 
cancelled by a controlling authority - 
there are, however, no specific words to 
this effect in the resolution and there 
does not api^ar to be any subsequent re¬ 
solution to that effect. The Chairman 
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signed the cheques and, as I have already 
found, he did so for an illegal purpose. 
He is, therefore, in my opinion liable ; 
■whether he has any remedy over against 
the other members is of course not open 
to discussion here. 

A third point is raised for the peti¬ 
tioner. It has not been taken below. 
That is, that the G. Os. were signed thus 
by the Secretary to Government ; By 
order of the Government. Ministry of 
Local Self-Government." It is of course 
well known that eduction is a transferred 
subject under S. 45-A, Cl. (l), sub'Ol. (d) 
of the Government of India Act which 
came into force on 17th December 1920. 
The date of the District Municipalities 
Act is 29th June 1920. It is said that 
R. 37 of Sch. IV of the District__Munici- 
palities Act provides that the^ Special 
orders" must be prescribed or issued by 
the '* Gov^rnor-in-Council and that as 
these G. Os. were signed as set out above 
they are invalid as they do not conform 
to this express statutory i^rovision. 
Section 49 of the Government of India 
Act provides as follows : 

“ All orders and other proceedings of 
the Government of a Governor;^s province 
shall be expressed to be made 
Government of the province and shall be 
authenticated as the Governor may by 
rule direct, so. however, that provision 
shall be made by rule for distin^ishing 
orders and other proceedings relating to 
transferred subjects from other orders 


and proceedings. 

Orders and proceedings authenticated 
as aforesaid shall not be called into ques¬ 
tion in any legal p-ocoedings on the 
firound that they were not duly made by 
the Government of the province. 

In my opinion this provision was made 
expressly to meet a case like this and 
mist be taken to override the provision 
ir. "R ^7 There is thus no substance in 
'this objection. These , are the points 
raised in the Civil Revision Petition anti 
in my opinion they all fail and the Civil 
ReviLn Petition must be dismissed with 


MiscManeoas Petition No. 3^07 0 / 
j,),,o_-Xhis relates to the same subject 
Inaucr and is a petition for the issue of 
writ of certiorari to bring m and 9 “^^ the 
auditor's order of 

my judgment in Civil Revision Petition 

Ko. 1G5 of 1923. 


That this remedy is open under the 
English procedure is undoubted. The Pub¬ 
lic Health Act, 1875, S. 247 (8), pro'vides 
that: “ Any person aggrieved by disallow¬ 
ance made (under (7)3urcharges) may apply 
to the Court of Queen's. Bench, for a writ- 
of certiorari to remove the disallowance 
into the said Courts etc.." cf. Bex v. 
Boberts (l), Bex v. Boherts^ Ex 
parte Scu7’r (2). The question is r 
la.such a remedy open under the District 
Municipalities Act ?' Sch. IV, R. 60, cor¬ 
responds to the Public Health Act, 1875, 
S. 247 (7), but sub-S. (8)-of the Statute 
runs as already set out above, whereas 

R. 61 runs thus : 

“ Any person aggrieved by disallowance, 
surcharge or charge made, may, within 
fourteen days after he has received or 
been served with the decision of the 
auditor, apply to the Principal Civil 
Court of original jurisdiction to set aside 
such disallowance, surcharge, or charge, 
and the Court, after caking such evidence 
as is necessary, may confirm, modify or 
remit such disallowance, surcharge or 
charge with such orders as to costs as it 
may think proper in the circumstances 
or in lieu of such application any person 
so aggrieved may appeal to the Governor* 
in-Council, who shall pass such orders 
as he thinks fit." 

Rule 62 corresponds generally with 

S. 247 (9). It seems to me therefore 
that the remedy by certiorari in this 
particular matter is not open under the 
District Municipalities Act and that a 
substituted remedy has been provided in 
that Act for the remedy by certiorari 
given by the Statute. Therefore what¬ 
ever may be or may not be the general 
powers of the Court to issue this writ, it. 
seems to me that that power, if it ever 
existed in the present case, has been by 
implication removed by the Act,, which 
provides another and specified remedy. 
Further, even if the power exists in the 
present case, no prima facie case has m 
my opinion been made out for its exercise 
by ns. The petition must be dismissed 

with costs, 

Madhavan Nayar, J.— Civil Revision 

Petition No. 165 of 1923. - Tt® 
necessary for the decision of this Civil 
Revision Petition and the Civil Misce 
laneous Petition a re fully set out m ^ 

‘“(irTooyjlTi^* P- 

(•2) [L92-lj 2 K. P. C95. 



1926r Md. Baza Saheb v. Sadasiva Bao (Madhavan Nayar, J.) Madras 301 


learned brother’s judgment with which 
1 agree. 

The Civil Bevision Petition is against 
the order of the District Judge of Guntur 
refusing to set aside the order made by 
the Examiner of Local Fund 'Accounts, 
Madras, surcharging the petitioner, the 
Chairman of the Guntur Municipality, 
with Bs. 1,771*6-0. The surcharge certi¬ 
ficate was issued by the first respondent 
under R. 60 (l) of Sch. IV of the Madras 
District Municipalities Act (V of 1920) 
which empowers every auditor to : 

“ Disallow every item contrary to law 
and surcharge the same on the person 
making, or authorizing the making of, the 
illegal payment.” 

^ The case against the petitioner, as men¬ 
tioned in the surcharge certificate, is that 
he issued cheques against the Municipal 
funds on different dates between the 10th 
|r of August 1921 and the 31st of October 
1921 for amounts aggregating to Rupees 
1,771-6-0 towards the salaries of teachers 
and for expenses in connexion with the 
maintenance of 25 educational institu¬ 
tions within the Municipality contrary 
to special orders issued by the Govern¬ 
ment under R. 37 of Part II of Sch. IV of 
the District Municipalities Act, which 
made such payments illegal. The Guntur 
Municipal Council, by its resolution, 
dated the 13th of July 1921. Ei&hibit I. 
decided to introduce ; (l) the national 
system of education in all the institutions 
under management of the Council ; (2) to 
dispense with the annual grant by the 
Government; and (3) to conduct the Muni- 
I oipal primary schools independently of 
Government control. On the 10th of 
August 1921 the Government passed the 
following G. O. No. 1583 (Exhibit IV) 
under B. 87, Sch. IV of .the District 
Municipalities Act (V of 1920) as a special 
order and communicated it to all Chair¬ 
men of Municipal Councils including the 
Chairman of the Guntur Municipal 
Council. 

No portion of a Municipal fund shall 
be applicable to the purpose of maintain¬ 
ing or aiding any educational institution 
which is not recognized or approved by 
^ the Government, the District Educational 
Council or any other authority duly 
autborieed by the Government in this 
uehalf to grant such recognition or 


(By Order of the Government, Ministry 
of Local Self-Government.) 

(Sd.) P. J. RICHARDS, 
Secretary to Government.” 

On the same date, reading the resolu¬ 
tion of the Municipal Council, Exhibit I, 
the Government communicated to the 
Chairman, G.O. No. 1584 (Exhibit P) in 
which it was stated that : 

The Government presume that the 
Municipal Council does not require any 
financial help from the Government for 
any purpose.” 

On' the 9th of November 1921 the 
Government passed and communicated to 
the ‘Guntur Municipal Council G. O. 
No. 2208 (Exhibit VII) in which, after 
drawing its attention to Exhibit IV, the 
Government stated that 

“ Since the Council has decided not to 
seek recognition for its schools, expendi¬ 
ture of Municipal funds on such schools 
is illegal.” 

The question for our decision is whe¬ 
ther the expenditure of Municipal fund 
by the Chairman on the educational in¬ 
stitutions mentioned in the surcharge 
certificate subsequent to Exhibit IV is 
illegal. 

Throe arguments have been advanced 
before us by Mr. Krishnaswami Ayyar 
on behalf of the i>etitioiier : (l) since the 
schools i*n question, which were already 
recognized schools (i. e., prior to Exhibit 
I), never ceased to be recognized, they 
did not fall within the ban of G. O. 
No. 1583, or of any other Government 
order passed in connexion with this 
matter and, therefore, the expenditure of 
Municipal funds on such schools is not 
illegal ; (2) according to law, the Chair¬ 
man of a Municipality is not liable to bo 
surcharged for making illegal payments ; 
and (3) G. O. No. 1583 and the other 
G. Os. issued by the Government are not 
valid orders as they were not issued by 
the Governor-in-Council as retiuirod 
under R. 37, Part II, Sch. IV of the 
District Municipalities Act. I shall 
examine these arguments, separately. 

(l) The 25 educational institutions 
under the control of the Guntur Munici¬ 
pality were “ recognized institutions ” 
prior to the passing of the Madras Ele¬ 
mentary Education Act III of 1920). 
After the Elementary Education Act 
came into force, these continued to re¬ 
main as recognized institutions (see S. 11 , 
Cl. I\ of the Act), and the |.>owor to with- 
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draw recognition or to confer it afresh 
was vested by ' the Act in the District 
Educational Council. It is argued by 
the learned vakil for the petitioner that 
the Government had, therefore,-no power 
to withdraw the recognition already con¬ 
ferred upon the schools and, since the 
District Educational Council did not 
specificilly withdraV the recognition 
consequent upon the passing of the 
Resolution, Exhibit I, the expenditure of 
the Municipal fund on these institu¬ 
tions is not illegal. 

The various resolutions of the Council 
and the G. Os. passed by the Government 
are referred to in detail in my learned 
brother's judgment. I have no doubt 
that by Exhibit IV the Government 
purported not to recognize or approve 
of the Municipal schools after the Coun¬ 
cil bad passed the resolution dated the 
13th of July 1921, Exhibit I. In pur¬ 
suance of it the Government on the 
same date communicated to the Munici¬ 
pality the order, Exhibit V, in which they 
presumed that the Municipality did not 
require any financial help. The proceed¬ 
ings set out in my learned brother’s judg¬ 
ment show clearly that the order of the 
Government passed on the 10th of August 
1921 was understood as an order with¬ 
drawing recognition and prohibiting the 
expenditure of the Municii^al fund on 
the schools in question which ceased 
to 1)6 recognized on that date. The in¬ 
tention of the Government was, however, 
made absolutely clear by Exhibit VII, 
which clearly declared that expenditure 
of Municipal funds on the said schools 
was illegal. In my opinion, it is not 
necessary, for the purpose of this case, to 
consider whether after the passing of the 
Madras Elementary Education Act (VIII of 
1920), the Government still had the power 
of granting recognition to the elementary 
schools or withdrawing it from them ; that 
the Government thought that it still had 
the power to grant recognition for the 
Municipal secondary schools is clear from 
its order, Exhibit VI.G.O. No. 1942, dated 
the 5th of October 1921, which is to the 
following effect: in G.O. No. 1583, D. & M., 
dated lOth August 1921, the Govern¬ 
ment issued a special order under R. 
37, Sch. IV of the Madras District 
Municipalities Act, 1920, prohibiting the 
oxpenditui'3 of Municipal funds on educa¬ 
tional institutions which are not recog¬ 
nized or approved by the Government, 


the District Educational Council or any 
other authority duly authorized by the 
Government in this behalf to grant sucb 
I'ecognition or approval. Under S. 41 
of the Madras Elementary Education 
Act, 1920 ; 

“ District Educational Councils are 
empowered to grant recognition to Muni¬ 
cipal elementary schools. The Govern¬ 
ment are now pleased to authorize 
the Director of Public Instruction to- 
grant recognition for Municipal secondary 
schools for tbe purpose of this order.” 

Rightly or wrongly, the Government 
purported to withdraw the recognition 
of the elementary schools in qtiestion 
and consequently passed orders ilrohibit- 
ing expenditure on those schools. The 
real question to be considered is whether 
the Government have the power to con¬ 
trol the expenditure of Municipal funds 
by passing special orders prohibiting the 
expenditure. If such power is vested 
in the Government, whether the exer¬ 
cise of it in any particular case is justi¬ 
fiable or not, it is clear that exi)enditure 
contrary to such orders will be contrary 
to law and illegal, and the auditor wilU 
therefore, be entitled to surcharge the 
same on the person making, or authoriz¬ 
ing the making of, such expenditures 

under R. GO (l) of Part II, Sch. IV. 
Rule 37 of Part IT. Sch. IV of the Madras 
District Municipalities Act provides that: 

** The purposes to which the Municipal 
fund may be applied include all obieet& 
expressly declared obligatory or discre 
tionary by laws or rules, and in general 
everything necessary for, or conducive to^ 
the safety, health, convenience or educa¬ 
tion of the inhabitants or to the ameni¬ 
ties of the Municipality and everything 
incidental to the administration ; and the 
fund shall be applicable thereto within 
the Municipality „ subject to these rules 
and such further rules or special orders- 
as the Governoi-in-Council may prescribe 

or issue.” 

Section 124 of the Act makes the 
rules and tables embodied in Sch. IV 
as part of Ch. VI which relates to 
taxation and finance. Under S. 304 
The Governor-in-Gouncil may make 
rules altering, adding to, or cancelling 

Sch. II, Sclu V, Sch. VI or Part II of 
Sch. IV.” . . • T- 

According to the District Municipally 
ties Act, the expenditure of the Muni 
cijal fund is limited to purposes 



SSIf Baza Sapeb y. Sadasiva 

“ Qiiucation specified in B. 37 
7jr^^erred to in detail in the sub* 
jBegnent' rules and “ the fund is to be 
epplied'tbereto within the Municipality, 
eubjept to these rules and'such further 
rules, or'Special orders as the Governor* 
iU} Council may prescribe or issue.” 

This makes it clear that the Govern¬ 
ment can prohibit by passing special 
orders the expenditure of the Municipal 
fund on schools of which it does not 
approve; it, therefore, follows that the 
payments made by the Municipal Chair¬ 
man for defraying the expenses of these 
schools, subsequent to the 10th August 
1921, are illegal inasmuch as they were 
paade contrary to Government orders 
proliibiting such expenditure. The 
Auditor was, therefore, rightly entitled, 
under B. 60 (l) of Part II, Sch. IV of the 
District 'Municipalities Act, to surcharge 
the amount on the person making, or 
'authorizing the making of, such illegal 
payments. 

The second question for consideration 
is.as regards the liability of the Chair¬ 
man of the Municipality. Mr. Krishna* 
Bwami, Ayyars argument to show that 
the Chairman is not liable to be sur¬ 
charged are based on Ss. 13 (c), 22, 40 (l) 
and B. 62 \pf Sch. IV of the District 
Municipalities Act. According to S, 13 
01. (o) : 

“ The Chairman of the Municipal 
Council shall carry into efiect the reso¬ 
lutions of the Council.” 

S. 22 states that: 

“ The Chairman shall be bound to give 
effect to every resolution of the Council 
unless such resolution is modified, sus¬ 
pended or cancelled by a controlling 
- authority.” 

S. 40 U) lays down that: 

“The Qovernor-in-Counoil may. by 
notification, remove any Chairman, if ho, 
without an excuse sufficient in the 
opinion of the Governor-in*Counoil, omits 
or refuses to carry out any resolution 
of the Muniqipal Council.” 

These seotiona show that the Chair¬ 
man of a Municipality is bound to carry 
out the resolutions of the Municipal 
Council and, if he refuses to do so. he 
18 liable to be removed by the Qovornor- 
in-Oounoih If so, it is argued that he 
ift not liable to be surcharged for giving 
effect to the roiolution, dated the 13th 
duly 1821. This argument is sought to 
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be supported by an inference drawn from 
B. 62. This rule provides that; 

Every sum certified to be due from 
any person by auditors under this Act 
shall be- paid by such person to the 
Chairman within 14 days after the inti¬ 
mation to him of the decision of the 
auditors unless within that time such 
person has appealed to the Court or to 
the Governor-in-Council against the 
decision ; and such sum, if not so paid, 
or such sum as the Court or the Govei- 
nor in-Council shall declare to be due, 
shall be recoverable on an application 
made by the Chairman to the Court in 
the same way as an amount decreed by 
the Court.” 

It is pointed out that since this rule 
makes provision for the Chairman to 
recover fx*om persons sums certified to 
be due from them by the auditor, it is 
to be understood that the Act does not 
contemplate that the Chairman is liable 
to be surcharged by the auditor. In 
x'eply to this argument the learned 
Government Pleader relies on S. 13, 
Cl. (e) and points out that the suggested 
inference of the non-liability of the 
Chairman does not follow from E. 62. 
S. 13, Cl, (e), states that; 

The Chairman of the Municipal 
Council shall perform all the duties 
and exercise all the powers specifically 
imposed or conferred on the Chairman 
by this Act, and subject, whenever it 
is hereinafter expressly so provided, to 
the sanction of the Council, and subject 
to all other restrictions, limitations and 
conditions hereinafter imjxjsed, exercise 
tlie executive jxxwers for the purjx)se of 
carrying out the provisions of this Act, 
and be directly responsible for the due 
fulfilment of the purposes of this Act,” 

The words “subject to all other res¬ 
trictions, limitations -and conditions 
hereinafter imposed," introduce the 
restriotious referred to in R, 37 and thus 
impose limitations on the Chairman’s 
duty to carry out the resolutions of the 
Council. I think Ss. 22 and 13 of the 
Act should bo read together and subject 
to the limitation imposed by B. 37 ; and, 
if 80 read, it would follow that the 
payments made by the Chairman in this 
oasedn carrying out the*resolution of tho 
Council, dated the 13th July 1921, in 
view of the special orders of the Govern¬ 
ment prohibiting the expenditure of the 
Municipal fund would be illegal pay- 
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ments, and as he was the person who 
made such illegal payments by issuing 
cheques under E. 55 (l), Sch. IV of the 
Act, the auditor would be entitled to 
surcharge him for making such illegal 
payments. E. 62, Sch. IV of the Madras 
District Municipalities Act does not 
warrant the inference that the Chairman 
is n6t liable to be surcharged. The rule 
only points out how the Chairman may 
recover the surcharged amount. Under 
that rule a Chairman may recover, in the 
way indicated therein, the surcharged 
amount from any person from whom the 
sum is certified to be due by the auditor 
under the Act including a former Chair¬ 
man as in this case. I am, therefore, of 
opinion that the Chairman of a Munici¬ 
pality is liable to be surcharged under 
the Act for making illegal payments. 

The third and the last argument 
addressed on behalf of the petitioner 
relates to the form of the Government 
order. The Government orders in ques¬ 
tion were issued " By order of the 
Government, Ministry of Local Self- 
Government’' and signed by the 

Secretary to Government." Under 
E. 37, Sch. IV of the District Munici¬ 
palities Act, further rules or special 
orders referred to therein should be 
prescribed or issued by the Governor- 
in-Council.” 

It is argued that, since the Govern¬ 
ment orders in this case were issued 

By order of the Government, Ministry 
of Local Self-Government ” and not by 
the ‘‘ Governor-in-Council," the Govern¬ 
ment orders are invalid as they do not 
conform to the express statutory provi¬ 
sion Jcontained in the District Munici¬ 
palities Act. There is no force in this 
contention. The District Municipalities 
Act was passed on the 29th June 1920, 
and the Government of India Act came 
into force in Madras by notification 
on the 17th December 1920. Under 
S. 45-A, Cl. (1), sub-CI. (d) of the 
Government of India Act, education has 
been made a " transferred subject. 

S. 46 (]) provides that the presidency of 
Fort St. George shall be governed, in 
ralation to reserved subjects, by a 
Governoi-in-Council, and in relation to 
transferred subjects, by the Governor 
acting with Ministers appointed under 
the Act. S, 49 (l) of the Government of 
India Act lays down that ■ 


All orders and other proceedings of 
the Government of a Governor's province 
shall be expressed to be made by the 
Government of the province, and shall be 
authenticated as the Governor may by 
rule direct, so, however, that provision 
shall be made by rule .for distingnishing 
orders and other proceedings relating to 
transferred subjects from other orders 
and proceedings." 

The Government orders in question 
have been authenticated as mentioned 
in this section. It is stated in the same 
section that: ’ 

‘ Orders and proceedings authenticated, 
as aforesaid shall not be called into 
question in any legal proceeding on the 
ground that they were not duly made 
by the Government of the province.” 

In view of this provision, the objection 
that the Government orders in this case 
are invalid, as they do not conform to 
the statutory provision of the District 
Municipalities Act cannot any longer be' 
entertained in any legal proceeding and 
must be overruled. 

In the result, I agree that this Civil 
Eevision Petition should be dismissed 
with costs. 

C, M. P. No, 3407 of 1922.—This 
Civil Miscellaneous Petition has been 
filed for the issue of a writ of certiorari 
to bring in and quash the certificate of 
surcharge made by the auditor. Eeliance 
has been placed by the learned vakil for 
the petitioner on the decisions in Rex v. 
Roberts (l), and Rex v. Roberts Ex 
parte Scurr (2), to show that in England 
such writs are issued for quashing 
surcharge orders. These decisions are 
under the English Public Health Act, 
1875, which contains provisions relating 
to surcharge and also provides for appli¬ 
cations by aggrieved persons to the Court 
of King's Bench for writs of certiorari 
to remove their disallowance in the 
said Court : see S. 247, 01s (7), (8) and 0). 
The rules in the District Municipalities 
Act relating to surcharge seem to be 
framed on the analogy of the provisions 
of the English Public Health Act with 
this important difi’erence that for the 
statutory remedy by way of certiorari 
provided for in S. 247, Cl. (8) of the 
English Act, the Indian Act by E. 61 
substitutes application to the principal 
Civil Court of Original Jurisdiction, or 
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hi of Buoh appliofttioD, appeal to the 
Goyernor-in'Counoil as remedies of per¬ 
sons aggrieved by saroharge orders : (see 
61). The English decisions, being 
b(^d upon a specific provision of the 
English Public Health Act which pro¬ 
vides for the making of applications for 
writs of certiorari, are not of much use 
in considering the question arising under 
the Indian Act which does not provide 
for any such applications. On the other 
hand, the absence of such a provision in 
our Act coupled with the substitution 
of another provision in its place rather 
suggests , that the Legislature thereby 
intended that this remedy should not 
be open to aggrieved persons under the 
District Municipalities Act. Writs of 
certiorari are not generally granted when 
other equally efl&cacious remedies exist 
under the law for the satisfactory 
redress of the grievances complained of. 

Such being the case, the petitioner is 
nob entitled to ask for the issue of a 
writ. I have already shown in my 
judgment in the Oivil Hevision Petition 
that ho has nob succeeded in showing 
that the order of the learned District 
Judge is wrong. I do not say anything 
about the general powers of this Court 
to issue writs of certiorari in relation 
to such matters as we are now consi¬ 
dering : nor do I express any opinion on 
the question whether the general power 
of this Court to issue the writ, if it ever 
existed in the present case, could be 
taken away by implication by the Dis 
triot Municipalities Act. I may also 
state that it has not been argued with 
reference to authorities whether this 
very ancient remedy, which is the ordi¬ 
nary process by which the High Court 
brings up for examination the acts of 
bodies of inferior jurisdiction and which 
is frequently spoken of as being appli¬ 
cable only to “ Judicial acts ” and not 
to purely ministerial acts (see Bex v. 
Woodhouse (3), does exist in respect 
to certificates of surcharge made by 
auditors. 

I agree that this petition also should 
be* dismissed with costs. 

Petitions dismissed. 


(8) [1900] 8 K. B, 601=76 L. J. K. B. 746=95 
L. T. 899=70 J. P. 485=89 T. L. B. 603, 
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Phillips, J. 

(Mattapalli) Venkata^ratuam and an' 
other —Plaintiffs—Appellants. 

V. 

Veppi& Sitaraviayya —Defendant—Res¬ 
pondent. 

Second Appeal No. 1800 of 1922 and 
Miso. S. A. No. 36 of 1922, Decided on 
28th July 1925, from a decree of the Sub.- 
J„ Cocanada, D/— lObh August 1922. 

(а) Civil P. C., O. 34, R. 7 — Decree partly 
final and partly preliminary—Question of viesne 
profits undecided—Application is competent to 
ascertain mesne profits. 

Ordinarily in a redemption suit there should' 
be a preliminary decree, followed by a final decree. 
But where a decree is partly final and partly 
prelimin ary, that is final in so far as it was a 
decree for possession and preliminary in so far it 
left the question of mesne profits undecided, an 
application under O. 34 for ascortainmant of 
mesne profits is maintainable. [P 306 C 2] 

(б) Practise—Omission to specify provision of 
law In an application is not a serious objection. 

Omission to specify the provision of law in an 
application is not a serious objection, which can 
deprive the plaintiff of his rights, [P 306 C 2] 

K, Kumaraswami Bao —for Appellants. 

P, Soma Su7idaram —for Respondent. 

Judgment. —The appellants in this 
case brought a suit for redemption and a 
decree was passed in 1917. The appeal 
against the decree was decided on 22nd 
February 1918. In that judgment the 
appellate^ Court passed the following 
order ; In a redemption suit there 
should be a final and complete adjustment 
of all the accounts between the parties 
up to the time of actual redemption and 

no claim for mesne profits can be kept 

outstanding or can be enforced by the 
mortgagor subsequently. Account should, 
therefore, be taken down to the date to 
be fixed in tlie decree for redemption. 

A fresh enquiry was. therefore, hold by 
the District Munsif, and on 5th December 
1918 he passed a decree finding that the 
mortgage amount deposited was in excess 
of the amount due to the mortgagee and 
that it was, therefore, unnecessary to pass 
decree for payment of the amount and 
possession to be given on payment. He 
accordingly gave a decree to the plaintiff 
for possession of the suit land and furtlier 
held that the question of mesne profits 
was loft undecided. Both the lower 
Courts have held that this is in itself a 
final decree and that this question of 
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having been decided the is clear that it was interpreted as^ a pve* 
plaintiff IS precluded from asking the liminary decree by the appellants when 
Court to ascertain what those profits are. they put in their subsequent application. 
Ordinarily in a Redemption suit there No doubt their prayer for ascertainment 
should be a preliminary decree, followed of mesne profits should have been put in 
by a final decree. It seems to me that under O. 34, but I do not think that the, 
this decree is in fact partly final and omission to specify the provision of law 
partly preliminary. In so far as it is is a serious objection. If necessary, an^ 
a decree for possession it is final, and in amendment of the petition might have' 
so far as it leaves the question of mesne been ordered to bring it into conformity 
profits undecided and expressly states with strict procedure but the omission to 
that it was so left, it, is preliminary to an specify O. 34, cannot deprive the plaintiff 
ascertainment of those mesne profits. The of his rights. 

jilaintiff put in an application which pur- A large number of authorities have 
ports to be under O. 21, R, 11, for deli" been cited before me in this respect but I 
veiy of possession and for attachment of do not think it is necessary to deal with 
moveables under O. 21, R. 35 and O. 21, them here because of the interpretation 
R. 43 and added a prayer to ascertain the that I put upon this decree. I may refer 
mesne profits from tiie date of suit. This to a Privy Council case Muhdinmdd 
petition was put in on 3rd November Abdul Majid v. Muhammad Abdul Aziz 
1919 and it came before a different Mun- (l) in which the question of mesne profits 
sif. He held that it was not open to the was reserved when the decree was passed 
plaintiff to ask for mesne profits and, and although thei’e was final dis}K) 3 al of 
therefore, dismissed the petition. On one portion of the subject-matter of the 
appeal to the Subordinate Judge, his order suit, it was held that it was open to the 
was confirmed. If the Munsif intended Court to subsequently ascertain the mesne 
by his order to have the ascertainment of profits and pass further decree. It seems 
mesne profits adjourned to a future date, to me that that is in accordance with 
these orders of dismissal are clearly what I propose to do now. I, therefore, 
wrong. The language of the decree say- allow this appeal and remand the Execu* 
ing that the question of mesne profits is left tion Petition No. 529 of 1919 to the Dis" 
undecided is somewhat unusual and it is trict Munsif for disposal according to 
contended for the respondents that it must law. The respondents will pay tho 
be taken to mean that the relief was appellant’s costs in A. A. A. 0. No. 
refused and that no effect can be given to 36 of 1922 throughout. In this 
the order leaving the mesne profits view the suit filed by the plaintiff to 
unascertained. When we consider that recover tfie mesne profits is not maintain- 
the appellate judgment directly ordered able and, therefore, the second appeal 
the Munsif to take an account and ascer* must be dismissed. Under the circum- 
tain the mesne profits and has given as a stances I award no costs, 
ground therefor, that the mortgagor 

would have no right to obtain any relief No, 529 of 1919 alloxoed, 

in a subsequent suit, it is hardly conceiv- No, 36 o/1922 dismissed, 

able that the Munsif would have acted 

exactly contrary to the orders given by 

the appellate Coui't, even though he might 

have been personally of the opinion that 

that order was wrong. That fact has to 

he taken into account in considering the 

suggestion of the respondents. On the 

other hand if the interpretation put upon 

the decree by the appellant is correct the 

^Munsif would not have been guilty of this 

disrespect of the appellate Court’s order. 

Although this order is not strictly in 
accordance with the form that it should 
have taken, I think we must look to the 

circumstances whicli led up the decree (i) [1897] 19 All. 165=24 1. A. 22=7 Sar. Ill 
and interpret it accordingly. I think it (P. C.). 
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U: PHILIiIPS and Odgers, JJ. 

(Sait) Siva Pratapa. Bhattadtc —Appel¬ 
lant, 

V. 

A, E. L, Mission and others — Respon¬ 
dents. 

Appeal No. 382 of 1923, Decided on 
19th December 1924, against the decree 
of the Acting Dist. J., Godavari, at 
Rajahmundry, in Original Petition No. 
116 of 1922. 

^ (al Lan^ Acquisition Act, S. S (6) -— At’ 
tacking creditor is a ‘ person interested,* 

A psTsoQ may ba ‘ iaterested * withia the mean¬ 
ing of the Act without holding any legal estate iu 
the land. An attaching decree-holder is a person 
* interested * in the land within the meaning of 
the Act: 37 Bom. 76, Itef. [P 307 C 2] 

^ (6) t Civil P. C., S. 73 —Compensation under 

Land Acquisition Act Is ' assets.* 

Compensation money awarded under Land Ac" 
quisition Act comes within the meaning of * assets 
held by the Court ’ either from the date of re¬ 
ceipt pr at least from the date of the final award : 
41 Mad. 616 and A. J. R. 1922 Cal. 19, Appr ; 30 
Bfim, 160, Expl, [P 308 C 2] 

(e) Civil P. C., S. G1—' Enforceable ’ does 
not necessarily mean In process of enforcement. 

The word " enforceable ” in the explanation to 
&. 04 does not necessarily mean * in process of 
enforcement.’ : 38 C. L. J. 7, Dissent ; .4. I. It. 

1922 Bom. 241, Poll. tP«308 C 2] 

G. Lalishvianna —for Appellant. 

P. C?ie«c/ua/i, 0. Rama Rao and K, 
Ramamurthi —for Respondents. 

Phillips, J .— This appeal relates to 
the oonHioting claims of the parties to 
money awarded, as compensation for land 
acquired. The appellants are the fourth 
mortgagees of the owner of the land and 
the respondents are the attaching oredi- 
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Judge, although an attempt has been made 
to show that he was wrong. 

The first questiom raised for the appel¬ 
lants is that the attaching decree-holders 
are not persons * interested in the land " 
within the meaning of S. 9 of the Iljand 
Acquisition Act, and it is contended that, 
in order to come within the definition, it 
is necessai’y that the party should have 
some legal interest in the land. The 
definition in the Act, however, is as fol- 
lows: 

“ The expression, ‘ i^ersons interested 
includes all persons claiming an interest 
in compensation to bo made on account 
of the acquisition of the land under this 
Act.” 

This definition does not seem to con¬ 
template that a person interested need 
have a legal interest in the land, because 
it Specifically alludes to interest in the 
compensation to be made, and it has fre¬ 
quently been held that a person may be 
interested within the meaning of the Act 
without holding any legal estate in the 
land ; and in two cases, Ghhuttan Lcil v. 
Mul Chand (l) and J. C. Galstaun v. 
Secretary of State (2), it was held 
that a person who held an agree¬ 
ment for sale from the owner was a per¬ 
son interested within the meaning of the 
Act, although such 'agreement creates no 
legal estate ; and In re The Land Ac- 
quisition Act, In the matter of Pestonji 
Jehangir Modi (3), it was held that a per¬ 
son may be intex'ested in the compensation 
money without having any interest in the 
land in the legal sense of the term. Here 
it is clear that an attaching decree-holder 
who seeks to satisfy his claim out of the 
land is certainly interested in the compen¬ 
sation that has to be paid for that laud, 


tors of the owner and have attached the 
land in execution of their decrees. The 
fourth claimant (the first respondent) 
attached the land in 'execution of his 
decree on 9th October 1920. The mort- 


as it is a matter of considerable impor¬ 
tance to him that a suftioient amount of 
compensation should be paid iu order 
that he may be able to satisfy his decree, 
and I think there can l>e no doubt that 


gagejn favour of the appellants was exe¬ 
cuted on 12th November 1921, and the 
attachment by the seventh and ^eighth 
ulaimants (Respondents 2 and 3) was in 
October 1922. The award of the Collector 
ia dated Slat July 1922, but that does not 
decide the respective rights of the several 
olaiUiants, but I'eferred the question to 
the District Court for decision. The 
compensation money was not received in 
the District Court until after October 
1922, as distinctly stated by the District 


an attaching decree-holder is a person in¬ 
terested in the land within the meaning 
of the Act. 


The next objection relates to the en¬ 
forceability of the claims of the decree- 
holders. The District J«dge has held 
that the alienation in favour of the apjiel- 
lants iiending attachment by the fourth 
claimant was vojd against him, and that 


(1) [1917 19 P.R. 1917=28 P.W R 1'>17 
(9) [1905] 10C.\V.N.a95. * ' 

(3) [1913J 87 Bom. 76 = 14 Bom. L.R. 607 
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Claimants 7 and 8 are entitled to come in 
before the alienee as persons entitled to 
rateable distribution. It is quite clear 
that an alienation made during attach* 
ment is void under S. 64, of the Civil 
Procedure Code, as against all claims 
enforceable under the attachment, and, in 
the explanation to that section we find 
that claims enforceable under an attach¬ 
ment include claims to rateable distri- 
tiution of assets. Under S. 73, where 
assets are held by a Court and more per¬ 
sons than one have, before the receipt of 
such assets made applications to the Court 
for execution of decree against the same 
judgment-debtor, the assets shall be rate- 
ably distributed among all such persons. 
Claimants 7 and 8 undoubtedly come 
within the meaning of this section and 
they would be entitled to share in the 
distribution of the assets along with the 
fourth claimant who made the first at¬ 
tachment. 

The difficulty, however, arises as to 
whether this compensation money can 
be deemed to be assets held by the Court 
within the meaning of S. 73. Under S. 
295 of the Civil Procedure Code of 1882 
it was necessary that the assets should be 
realized by sale or otherwise in execution 
of a decree, but under S. 73 of the new 
Code there is no definite provision that 
the assets must be realized by sale or 
otherwise in execution of a decree. In 
the present case, it cannot be said that 
the money paid as compensation has, in 
the strict sense of the term been realized 
in execution of a decree, and it has been 
held in Sorabji Coovarji v. Kalci Maghu- 
nath (4) that assets within the moaning 
of S. 73 must be assets hold in the pro¬ 
cess of execution. This view has been 
dissented from in this Court in Tkiravi' 
yam Pillai v. Lakshmayia Pillai (5) and 
this latter case has been followed in 
Ghisulal Agarioalla v. Todarmull Agar- 
iralla (6), If it were necessary that the 
assets siiould bo realized in the process of 
execution, it is difficult to understand why 
tlieso words have been deliberately omit" 
ted from the new S. 73. It appears to me 
that it will bo sufficient if the assets are 
lield by a Coux't and are assets which 
may ho allotted towards the satisfaction 
of tho decree by t)io Court and that the 

(i) f.l!U2] 36 Horn. 156=1.3 Bom. L.R. 1193. 

(5) [1918) 41 MaJ. G1C=35 JI.L.J. 160=(1918) 
M.W.N. 524. 

(6) A.l.Ii. 1922 Cal. 19. 


manner in which they may have been 
realized is immaterial. This interpreta¬ 
tion gives some force to the change of 
language in S. 73, which omits all refer¬ 
ence to the method of realization. In 
the present case, the compensation money 
in the District Court when originally 
received, may be said to be money belong¬ 
ing to the owner in the hands of the 
Court in its capacity as a Court of cus¬ 
tody, and nob as Court of execution ; but 
when the decree-holder’s claim to partake 
in the compensation money was decided 
then at least the money held must be 
deemed to be assets of the judgment-debt¬ 
or held by the Court, for they were held 
from the date of the Court’s award subject 
to the claim of the decree-holder. I am, 
therefore, of opinion that this compen¬ 
sation money comes within the meaning 
of * assets held by the Court ’ either 
from the date of receipt or at least from 
the date of the final award. Claimants 7 
and 8 are entitled to come in under S. 73, 
if the provisions of S. 64 are also fulfilled. 

It is, however, argued that, under S. 64, 
an alienation made pending attachment is 
not void against the decree-holders claim¬ 
ing rateable distribution unless, at the 
time of the alienation, the claims were 
actually being enforced. This view has 
been taken in Barendra Nath Mitter v. 
Martin & Co, (7) where Mookerjee, Ag. 0. 
J,, holds that the word ‘ enforceable’ in 
the explanation to S. 64, must be treated 
as meaning ‘ in process of enforcement.’ 
With all respect it seems to me to be 
adding something to the Code which is 
not there and there is a prior authority in 
the Calcutta High Court in Kali Kuvia)' 
Saha v. Kali Prasanna Majumdar (8) 
that the decree in respect of which rate¬ 
able distribution is sought need not have 
been in process of execution at the time of 
the alienation. The same view has been 
held in Bombay in GKunilal Devaji v. 
Karamchand Shrickand (9) ; and in this 
latter case it was further held that it is 
unnecessary that the decree should have 
even been in existence at the date of the 
alienation. These cases follow the view 
taken in Sorabji Ediilji Warden w.Govind 
Ramji, F. N. Wadia (10). In accordance 
with this view, which I accept, Claimants 
7 and 8 are entitled to rateable 

(7) [1921) S3 C.Ij.J. 7. 

(8) 11916] 33 I.C. 492. 

(9) A.I.K 1922 Bom. 241. 

(10; [1892] 10 Bom. 91. 
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distribution along with the fourth claim' 
ant, whose claim must be preferred to that 
of appellant. 

The appeal must, therefore, be dismissed 
with costs ; separate vakil's fee for each 
respondent. 

Odgers. J .—This appeal raises ques¬ 
tions under the Land Acquisition Act. 
The Government acquired for the Imperial 
Bank certain lands and houses in Bajah* 
mundry, and the question arises as to who 
is entitled to participate in the money 
paid as compensation for the acquisition. 
The appellants before us represent the 
fourth mortgagee. The first question is 
whether the attaching creditors repre¬ 
sented by Claimants 4, 7 and 8 take 
precedence over the fourth mortgagee. 
The fourth claimant, as attach¬ 
ing creditor, was prior in time tq^the 
fourth mortgagee, but the attachments of 
the seventh and eighth claimants are 
subsequent, and the question arises whe¬ 
ther by S. 73 of the Civil Procedure Code 
they are entitled to priority over the 
fourth mortgagee so as to give them a 
right to rateable distribution. It should 
be noted that the claims of the seventh 
and eighth claimants were made prior to 
the receipt of the assets in the lower 
Court, as the Acquisition Ofifioer, by his 
order of the Slat July 1922, left the ques¬ 
tion of the apportionment of the compen¬ 
sation to the decision of the District 
Court and also the amount of compen¬ 
sation to be deposited therein. Some 
attempt was made to argue that Claimants 
7 and 8 were not entitled to be heard as 
they had not appeared before the Land 
Acquisition Officer. In his letter, dated 
25th September 1922, the Land Acquisi¬ 
tion Officer refers the case to the District 
Judge for adjudication and the District 
Judge in his award, dated 27th January 
1923,'states that " the various claimants 
have been referred to the Court.” He 
also states it is admitted as a fact that 
. the attachments l>y Claimants 7 and 8 
were prior to the date when the assets 
came into the custody of the District 
Court. There is therefore nothing in that 
point. 

The first serious point urged for the ap- 
ppllants is that an attaching creditor is 
not a person intoi-ested under S. 3 (b) of 
the Land Acquisition Act. The definition 
of ' a person interested ' includes all 
persons claiming an interest in oompen- 
sation to bo made on account of the ac¬ 


quisition of land under the Act and in S.- 
9, 8ub-S, 2, notice is to be given and the 
notice shall require ** all persons interest¬ 
ed in the land to appear personally, etc.,. 
. . . . to state the nature of their 

respective interests in the land.” In S. 
10 (l) the Collector may require, etc., “ a 
statement containing as far as may be 
practicable the name of every other per¬ 
son possessing any interest in the land.” 
On the strength of these quotations it is 
argued that as an attachment of land 
gives no interest in the land, or what in 
the English Ij%w is called real interest, 
the attaching creditor is not a person in¬ 
terested in the land within the meaning, 
of the sections quoted of the Land Ac¬ 
quisition Act. It IS to be observed that 
in the definition a person interested in¬ 
cludes a person claiming an interest in 
the compensation and it is to my mind 
perfectly clear that an attaching creditor- 
does this ; for it is obviously to his advan¬ 
tage that his debt should be paid out of 
the sum deposited in Court as compen¬ 
sation for the acquisition of his debtor^s 
land. By S. 9l (f) of the Transfer of 
Property Act, a judgment, creditor of the- 
mortgagor, who has obtained execution by 
attachment of the mortgagor’s interest, is 
allowed to redeem. That is to say, he 
stands in the position of the mortgagor- 
with regard to an equitable interest in 
the property, i. e., the right of redemp¬ 
tion. It is urged by the appellants here 
that this is an exceptional ■ right and does 
nob thereby confer on a judgment-creditor 
an interest in the land. That an attach¬ 
ing creditor acquires no charge by liis 
attachment, scarcely needs authoi hy : See 
ph^niiyappa Th ai'agan v. Hama Ayyav 

(11) and Nachiappa Chettiar v. Suhbier 

(12) . In Chhnttan Lai v. Mul Chajtd U) 
it was held tliat a person who entered 
into a valid agreement for the ]>urchase of 
land which under the Transfer of Pro¬ 
perty Act gives no interest in the land 
itself is a jiorson interested within the 
meaning of S. 3 (b). In In rc The Land 
Acquisition Act, In the matter of Pestonji 
Jehangir Modi (3), Macleoil, J., as he 
then was, observed tliat it is quite possi¬ 
ble that a person may be interested in the 
compensation money without having an 
interest in the land in the legal sense of 
Mie^enn. 1. therefore, think that the 

M. >\.iS4 53. 

(12) A.l.R, 192SM.\d. 505. 
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objection, that an attaching creditor is not 
a person interested under S. 3 (b) of the 
Land Acquisition Act, cannot be main¬ 
tained. 

By S. 53 of the Land Acquisition Act 
the provisions of the Civil Procedure Code 
are to apply to proceedings under • the 
Act save in so far as they may be inconsis¬ 
tent. 

The next point is that S. 73 of the 
Civil Procedure Code does not apply, be¬ 
cause the compensation money has not 
come into Court as the result of an at¬ 
tachment. so that there are no assets held 
by the Court within the meaning of the 
section. The words of the Code of 1882, 
S. 295,ran : 

“ Where the assets realized by sale or 
.otherwise in execution, of a decree.*' 

These words have been omitted in the 
present Code and the section begins ; 

Where assets are held by a Court.” It 
■appears to me that if meaning is to be 
given to the amendment it must be taken 
that the Legislature meant to extend the 
meaning of 'the word ** assets’* in the 
section and the^*^ are not, therefore, now to 
be regarded as confined to assets realized 
by sale or otherwise in execution of the 
decree. If the word “ assets” is still to be 
•read in its narrow sense, there is no doubt 
that this compensation money is not 
” assets.” If on the other hand, assets may 
•mean any fund held by a Court to the credit 
•of a person, then assets may include com¬ 
pensation money as here. In Sorabji Coo* 
varjl V. Kala RaghtoJiath (4), it was held 
■that tlie assets referred to in S. 73 are 
•assets held in the process of execution. In 
this case money was paid into Court 
under O. 21, B. 55, and it was 
held that when money was paid into 
Court for this particular purpose it could 
not fall under the words of the section. 
This has been dissented from in Thiravi- 
yam Pillai v. Lakshmana ^^Pillai (5), 
where the facts were these : “The judg¬ 
ment-debtor obtained permission of the 
Court under O. 21, B. S3, to raise 
money by private alienation of the pro¬ 
perty and thus pay the amount due on 
one of the decrees. The money was ac¬ 
cordingly paid into Court by the alienee. 
It was held that the money, having been 
paid into Court pending the execution 
application, was assets under S. 73 of the 
Code and liable to rateable distribution. 
The Bombay decision is expressly dissen¬ 


ted from. In Ghisulal Agaricalav, Today- 
mull Agarwala (6), a single Judge of the 
Calcutta High Court held that the 'natu¬ 
ral interpretation of the wide language of 
S. 73 would allow assets to be applied to 
any assets in the possession and at the 
disposal of the Court for the purpose of 
satisfying a decree obtained against the 
judgment-debtor. The case *in Sorabji 
Coovarji v. Kala Baghunath (4) was re¬ 
ferred to and the judgment in Thu'avi- 
yam Pillai v. Lakshmana Pillai (5) 
adopted where it says the intention of 
the Legislature is to afford a creditor 
equal opportunities of ,'obtairing a rate¬ 
able advantage in the available assets of 
the judgment-debtor.'It, therefore, appears 
to me, having regard to the change in the 
language of the section and to the autho* 
rit^of the Madras ruling quoted, that 
thiffcompensation money may be regar 
ded as assets within the meaning of S. 73. 

The third point is one raised under 
S. 64 of the Civil Procedure Code, name¬ 
ly, that the claims must be good and 
valid claims at the time when the aliena¬ 
tion was made. The argument derives 
force from the judgment of the Calcutta 
High Court reported in Barendra Nath 
Muter v. Martin & Co, (7), where it was 
held that a claim for rateable distribu¬ 
tion cannot be recognized under S. 64 of 
the Civil Procedure Code unless it is in 
actual existence at the time of the aliena¬ 
tion and it cannot ripen into such a claim 
unless the necessary conditions formula¬ 
ted in S. 73 have been fulfilled. One of the 
conditions laid down in the judgment is 
the presentation of an application for 
execution before the receipt of 
the assets. The 'meaning given in the 
same judgment to the words enforce¬ 
able claim” in S. 64. Civil Procedure 
Code, therefore, is that there is no claim 
till there is an application. Now as 
against this view there is a decision in 
Kali Kumar Saha v.Kali Prasanna Ma^ 
jumdar (8), also of the Calcutta High 
Court, where it is held that it is immate¬ 
rial for the application of S. 64 whether 
the decree of the plaintiff bad or had not 
been passed before the time when the 
transfer was effected. And in Chunilal 
Devaji v. Karamchand Srichand (9), the 
Bombay High Court held following a 
prior decision of the same Court in So" 
rahji Edulji Warden v. Govind Bawjit 
F. N, Wadia (10), that under.S. 64 when 
an attachment* has been laid on property 



9926 TiAKR mjA TJA Aiyar V. Sankarapandiam PiiiLAi (Spencer, J.) Madras 311 


in^l^axecuMon that attachment includes 
tnotrpnly the claims of creditors attache 
before a transfer but also includes the 
tclaims of any other * execution creditors 
who may apply for attachment before 
lasssts are realized. The case referred to 
in Sorahji Edulji Warden v. Govind Ra-^ 
mjit F. Wadia (10), is the judgment of 
-a single Judge, Mr. Justice Telang ; but 
the judgment and the reasoning are ex¬ 
tremely elaborate. There seems no reason 
to differ from this body of opinion on the 
strength' of the opinion expressed in 
Barendra Nath Mitter v. Martin & Co. 
(7), and until that decision has been 
•adopted either by the Privy Council or 
by this High Court, I prefer to rest my 
/judgment on this part of the case on the 
‘Other cases I have cited. I, therefore, 
think that the appeal fails on all points. I 
agree as to costs. 

Appeal dismissed. 
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Spencer and Odgers, JJ. 


Spencer, J. —I agree with my learned 
brother’s construction of the document 
(Ex. V) which is before us. As observed 
by him, this is a very extraordinary 
document, because, if it purported to be 
an absolute sale and if it purported to 
pass the rights of a full owner, there was 
no occasion to recite the transfererr’s 
enjoyment of the land under mortgages 
and sub-mortgages which had not been 
redeemed. For the respondents two cases 
to which I was a party have been cited: 
Kannusami Thanjirayan v. Muthusami 
Pillai (l) and an unreported case, Appeal 
No. 182 of l921.[FewAit Shettitlii v. Ram- 
chandrayya (2).] The principle upon 
which those suits were decided was tliat 
if a defendant in possession of immov¬ 
able pi'operty puts forward a defence of 
limitation under Art. 134 against a suit 
for redemption, there is no onus on him 
to first prove that he obtained a transfer 
in good faith of that property, or, as 
stated in Kannnsami Thanjirayan v. 
Muthusami Pillai (1) : 

It was not incumbent on the pur¬ 
chaser to prove that he had no notice of 
the restricted nature of the vendor’s 


T. li. Lakshmana Aiyat —Plaintiff—■ 
-Appellant. 

V. 

Sankaj'apandiam Pillai and others — 
Defend ants-Respondents. 

Second Appeal No. 324 of 1922, Do* 
oided on 13th October 1925, from the 
•decree of the Addl. Sub-J., Tinnevelly 
in A. S. No. 162 of 1921. 

^ LUnUaHon Act, Art, 134— Infentl07t of 
2 )arties should be looked to, to decide whether th^ 
transferrer transfers fnortgayee interest or ful^ 
ownership—"Ti’ansferee's knotvledge of trans/errei'^s 
Hmtted right negatives Intentloti to take full 

ownershi}). 

Where both the transferrer and "the transferee 
knew the that transferrer was unable to confer a 
higher right than that of a sub-mortgagee ou' tho 
transferee, and neither the transferrer nor the 
transferee honestly believed that the full owner- 
•ahlp was being passed, the mei*o insertion of some 
woMb ia the dooumont, which might bo cou‘ 
Btruod as if they were tho words of a person, 
capable of passing a title of full owner to his 
transferee, do not confer full ownership on the 
traoRferoe: [84 itf. L, J. 431, Rel. otr.] Tho question 
pother the transferee from a mortgagee took an 
absolute interest or only a mortgagee interest is 
a question of inteution. [P 3 n, c 4J 

0, F. w4nanfaXrnskna Ap¬ 

pellant. 

Aiva>~for Besnoiv 


title.” 

No issue was raised in tlie present case 
as to whether Kadir Mohideen Rowtlier 
acted in good faith when he took Ex. V 
The circumstances of the case are such 
that both the tiansferrer and the trans¬ 
feree must have known that the trans¬ 
ferrer was unable to confer a higher right 
than that of a sub-mortgagee on the 
transferee, and if -neither the transfei'rer 
nor the transferee could have honestly be¬ 
lieved that the full ownership was being 
passed by this document, it will not be o? 
any avail to tlie defendants, who derive 
their rights from Kadir Mohideen Row- 
ther, to show tliat there are some words 
in that document, as altered before i ciis- 
tration, which might l)o construeil as if 
they were tho words of a person possessing 
such right as would enable liiiu to pu^s a 
title of full owner to his transferee, while 
leaving the consideration for tho transfer 
unaltered. Under tlioso circumstances I 
do not think that it can bo maintainWl 
that there was an animus to pass any¬ 
thing more than an assignment of the 
mortgage rights which'were vestetl in the 

transferrer. 1 therefore, agree that tlu^ 

allowed and the District 

( 1 ) [mill 5 L. w. 860 =( 1917 > - 

(a) A. I, R. Mad. St " • o. 
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Munsif Court; s decree restored with costs 
in this Court and the lower appellate 
Court. 


Odgers, J. —The first thing to be de¬ 
cided in this appeal is the character of 
Ex. V. The preceding documents are 
two undisputed usufructuary mortgage 
deeds, Exs. C and C (l), Ex. C being of 
1873 and being effected by one Sankara- 
pandiyam Pillai in favour of Madappa 
Muppan. It is in the ordinary form of 
a usufructuary mortgage for 3 years, the 
mortgagee to pay the assessment and at 
the end of the period the ordinary 
covenant to repay and redeem. Ex. C. 
(l)is a sub-mortgage of 1883, in favour 
of Shanmukham Pillai by Madappa Mup¬ 
pan. It recites that the usufructuary 
mortgage of 1873 is for a period of one 
year with the stij^ulations that the sub¬ 
mortgagee shall pay the assessment and 
the usual covenant to redeem. The 
equity of redemption on Ex. C was at¬ 
tached and sold in Court auction in 1875 
and the predecessor-in-title of the plain¬ 
tiff purchased it as evidenced by Ex. B, 
so that at the date of Ex. V, 1893, we 
have the equity of redemption outstand¬ 
ing on the head mortgage in the plain¬ 
tiff or his predccessor-in title and we 
have the equity of redemption outstand¬ 
ing on the sub-mortgage Ex, C (l) in 
Madappa Muppan. In 1893, the son of 
Shanmukham Pillai, the sub-mortgagee 
in Ex. C (l), Paramasivam Pillai, exe¬ 
cuted Ex. V to the defendants. Ex. V 
is called a sub-mortgage deed, sets out 
the head mortgage Ex.C, the sub-mort¬ 
gage Ex, C (l), and the consideration 
therefor, Rs. 1,500, and xn-oceeds : 

“ And I had been enjoying it (blie land 
in virtue thereof (i. e., the sub-mort" 


f t\ 

tjage. ) 

It further recites disputes between the 
executant of the document (Ex, V), to 
give him a neutral name, and the exe- 
cutees which culminated in O. S. No. 
,353 of 1892. Stated shortly, the defen¬ 
dants hero set up a prior title to the 
mortgagors in Ex. C by virtue of a sale- 
deed in 1864. This was found to 
forgery and they lost the case, 
ilocument, Ex. V, further recites: 


be a 
The 


As I have also become entitled to 
that land as full owner in virtue of the 
statement made in that suit by the sons 
of tlic original jiattadar Sankarapandiyam 
Pillai, that they did not wish to have any 


right to the same and that the otfcidars 
themselves might enjoy it as full owners.*’ 

Now that is a peculiar statement to find 
in a sub-mortgage deed as this document 
originally purported to be. To begin 
with, it is untrue, because, whatever the 
sons of the original mortgagor said in 
the course of Suit No. 353 of 1892, the 
equity of redemption which they or their 
father originally possessed had passed 
from them by the execution proceedings 
in 1874 or 1875. Further the statement 
completely ignores the equity of redemp¬ 
tion still outstanding in Madappa 
Muppan, the suh-morfcgagor in Ex. 0 (1.) 
It is curious to find a statement of titift 
of that sort, particularly after he has 
carefully recited his title as sub-mort¬ 
gagee in this document which originally 
purported to be a sub-mortgage and 
nothing else. After reciting this so- 
called title to full ownership he con- 
tinues : 

* I have sub-mortgaged to you the 
right belonging to me in the said 
land and received Rs. 1,500’- which 
it will be noted is the amount of the 
original mortgage Ex. 0, and also the 
amount of the prior sub-mortgage Ex. 
0 (l). The executant covenants at the 
cost of the mortgagee to obtain and de' 
liver to him the records connected here¬ 
with “which are in Courts and other 
places," Now before its registration this" 
document was corrected and the correc¬ 
tion states that the description of the 
document as a sub-mortgage is a mistake, 
and as to the recitals on the 4th page of 
the document, the proper translation 
runs somewhat as follows : 

" As shown on the 4th page will you. 
enjoy it in sole right. I have sold to yoa 
full rights." 

Now the question arises, as I have 
stated at the begnining, of what ^exactly 
was purported to be passed by the trans¬ 
ferrers by this document. That they 
intended something more than sub-mort¬ 
gage is obvious from the alterations.. 
But there are fstill two alternatives. 
They may have intended that the sub¬ 
mortgagee should drop out and there- 
should be what in English Law we should 
call an assignment of the mortgage right; 
or as contended by the respondents, and 
as found by the Subordinate Judge’ in 
this case, the second alternative is that the 
parties may have intended an out and out 
sale of the full ownership or fee simple 
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WM a - ljarty : Appeal No. 182 of 1921 
\y^^hu:SiiettithiT V. Ramachandrayya (2)3 
appfru^tly not yet reported. The oases 
I, have already referred to were referred 
to iq- their judgment and my learned 
brother there stated : 

1 I think that both seller and pur¬ 
chaser must have honestly believed that 
the entire interest of the owner was being 

transferred by < the document.’* 

J.i cited < the passage from 

Seshagiri Aiyar, J’s judgment that I have 

already cited. Now how does the so- 

called purchaser in this ease prove that 

what was purported to'be transferred to 

him was really an absolute title ? He 

relies on the recital in the document 

about the acquisition of full rights to 

which, for the reasons I have given, I am 

unable to attach any weight. He also 

refers to the second alteration which 

purports to transfer full rights. But 

when this is taken in conjunction with 

the recital which is unaltered setting out 

the prior transactions, Exs. C and G (l), 

and definitely reciting that the executant 

has been enjoying ‘in virtue thereof. 

It seems to me that fche transferee cannot 

be heard to say that under those circum- 

stances he thought he was acquiring an 

absolute title to the land. The question, 

as I have already said in Uuthaya Shetti 

V. Kanthappa Shetti (3), is one of inten- 

tion and Seshagiri Aiyar, .1., there says : 

The real test would be, did he i e 

the transferee, ask for and obtain' an 

absolute right in the property and believe 

himself that ho was having an absolute 
interest m it ? 

_ It seems to me, on the best cosideration 
I can give to the terms of this document, 
that no reasonable man. particularly a 
man in the position of the defendLts 
here, ybo had already fought the question 
of their title to this land in 1892 and 
failed, could possibly have supposed that 

this document was transferring to him or 

purported to transfer to him. an absolute 
interest in the land. The price, it will 
be observed, is the same as in the pre¬ 
vious undisputed mortgage. One would 
have expected that if the entire interest 
as owner of the land were purported to 
be passed, the price would have been 
increased. As a matter of fact thn 

Rs”‘floO beoauM the 

Rs, l,o00 was nob only the original 

amount of the sub-mortcatfe hufc 

included ooeta and faesne IW 


in >?aestion. I do'not think 
on eojamining the document, that n!iuofa 
helpneanh be* obtained by the recital 
as''^lihe full ownership having been 
acgnix^ by the disclaimer of the 
originiil mortgagor's sons in the 
suit in 1892. Why it should have been 
inmrted in a deed which obviously at 
fint was a sub-mortgage I cannot con¬ 
ceive. It was there obviously out of 
place. It was also, as I have pointed out, 
xmtrne. Now the question is : Did the 
exeontant of Ex. B purport to represent 
that he had the full ownership in the 
land and that he was passing it by this 
deed ? Did the mortgagee think that he 
was 'obtaining the full ownership by 
mean* of this deed? The matter has 
h^n well put, if I may say so, in Muthaya 
Shetti V. Kanthappa Shetti , (8), a case 
decided by Seshagiri Aiyar and Bakewell, 
JJl, where they say r ’ 

' *The question whether the transferee 
from a mortgagee took an absolute inter¬ 
est or only a mortgage interest is a 
question of intention.” 

They there refer to the Privy Council 
case in Radanath Ross v. 'Gisbotne (l) 
where their Lordships held that the 
burderi of proving that the purchaser 
acquired an absolute interest in the pro¬ 
perty lay on such purchaser. And the 
learned Judges in the case under reference 
further point out that : 

“If the transferee bargained for and 
believed he was bargaining only for the 
interests of the mortgagee, he cannot 
acquire title as absolute owner of the 
'property.** 

And Bakewell, J., said : 

Mi on the other hand, the title adduced 

■by the vendor and the deed of transfer 

to the pumhaser are consistent with an 

intention to transfer an absolute interest. 

the burden will lie upon the plaintiff to 

Show that the oirouinstanoes of the 

transfer negative such an intention ” 

_In Vferabadra Tivan y. Veerappa 

Temn (5), Wallis and Sankaran Nair. JJ 
said : . * 

It was for the defence to prove a 

puwhase affirmatively to bring the case 
under Art. 184.” 

^ The toaatter has been lately considered 
case j o which my learned hroth^r 

* W tma] 7 L. W, 488=04 M. L. J7" 481=a3ltf 

1926 M/40 
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^eems to me, to be a very significant 
circumstance against the full ownership 
of the land being passed. The learned 
Subordinate Judge, who camo to an 
opposite conclusion reversing the decision 
of the District Munsif who held that 
Bxv V was an assignment of whatever 
rights the transferrer possessed and that 
lihose rights were not those of a full 
owner, held that it was more iirobable 
that Paratnasivain Pillai wanted to treat 
the property absolutely as his own. I 
cannot agree, and in my opinion, on the 
grounds that I have pointed out, I think 
that all that was transferred by Ex. V 
was the full interest of the mortgagee. 
That is to say. Ex. V was converted from 
a sub-mortgage into an assignment of 
the fights of the sub-mortgagee. In ray 
opinion, for these reasons the appeal 
should be allowed and the decree of the 
Subordinate Judge reversed with costs 
here and in the lower appellate Court, 
and the judgment of the District Munsif 
restored with his directions as to costs in 
that Court. Time for redemption : four 
months from this date. 

Appeal allowed- 
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KrilSHNAN, J. 

NaUsa T/irrau- Defendant No. 1 
Appellant. 

V. 

District Board of Plaintiff 

Respondent. 

Second Appeal No. 744 of 1921 , Decided 
on 7tli October 1924, from a decree of the 
Sub'J., Tanjore, in Appeal Suit No. 4 of 

Transfer of Pruperti/Acf, S. 
hmiafide kiking posi^essioyi oj more land ^ 

'mvrovcvients (o -plalnlW s knoiclcdoc—Ilainh/; 
^ejeina In cjerl defcndanl from excess must pap 
'ompeLa-rJi for ■Improve^nents axcordnig to S. ol 
19 also under (jenernt principles. 

Defendant purchased a large plot of land ni 
niibUe auction when the District Board of Tanjore 
' is sVlhv- certain plots of Ivnd. In being given 
possession of the land that he had purchased, 
iie wvs ^iwn 2 acres and odd of the Und more 
hun ^^hut ho. purchased. Defendant was not 
^‘Oiiscious that there was any such mistake and bo 

ofi po-ession cf the whole of the land as being 
• 1.6 Vmd that ho purchased. He ?^ad^ improvc- 
;iient on thb'whole land when the Board, 

;h 6 phiintifi,.finding that the defendant has in his 
oo^sission more hind tUan'G acres 24 cents which 


4 

he purchased, sought to eject him from the rest 
of the land; < 

Held ; that S. 51 applied, because the defendant 
was a transferee of the property as a whol^ and. he 
believed in good faith that he was absolutely 
entitled to the whole and made the improvements 
bona fide on the property. 

Held further that even apart from S. 61, on 
general principles of equity, his claim cduld be 
supported, more especially as the District Board 
knowing that the defendant was making improve¬ 
ments on the land, did nothing to prevenfit. 

[P 31G, 0 1, 2] 

N. It. Govindach ariar —for Appellant. 

K. S. Eamchandra hjer-iov Respondent. 

4 , • 

Judgment. —The first point- taken in 
this second appeal is that the lower 
Courts had no jurisdiction to try the case 
as the plaint land is raiyati land and, 
therefore, governed by the Madras Estates 
Land Act. I think that the decision of 
the lower Courts is correct on the point, 
for they find that the land was tank-bed 
land and is still tank-bed land. The 
evidence is clear on tho point and the 
finding come to by the lower Courts is a 
finding of fact, which I must accept in 
second appeal. Nothing turns upon the 
definition of the words "tank-bed” in the 
Estates Land Act, so far as this case is 
concerned. That being so, the plea of no 
jurisdiction fails, and must be rejected. 

The next question argued before me is 
as regards the compensation which the 
defendants claim for improvements made 
on the land. That, no doubt, depends on 
the application of S. 51 of the Transfer of 
Property Act. The District Munsif , has 
found that the defendant did not act bona 
fide in making the improvements; but the 
Subordinate Judge has not discussed the 
point at all. The Subordinate Judge has 
disposed of the matter by merely saying 
that he thinks that the learned District 
Munsif has dealt with the point coiTCctly. 
I cannot accept that as a proper jjisposal 
of the question. I must, therefore, ask 
the Subordinate Judge to consider the 
matter on the evidence in the case and 
return a revised finding on the question 
whether tho defendants are entitled to 
improvements and, if so, what the value 
of the improvements is. The finding will 
be on the evidence already on record, ;aud 
will be returned in six weeks from ; this 
date. Objections in ten days thereafter. 

[Tho finding of the -Subordinate Judge 
was as follows :—] .. . ^ 

In this case I am asked to Submit 
revised finding on the followiDg.i8sno.i:»^ 
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rtfe the defeQdants are entitled 

tp^ 4 |npto¥emeQts and, if so,^hat the 
Tajtb^jQi^he improvements is/’ 

. ho evidence shows that the District 
Board sold certain plots of land by public 
apcfcion (vide Ex. E.) The 1st defendant 
purchased^ acres and 24 cents of land 
out of the total (area vide Ex«G.) In 
taking possession h6 seems to have entered 
also on'the suit land which immediately 
adioins on the south the land purchased 
by him. It is on this piece of land that 
cocoanut trees have been planted. It has 
been found that the suit land has been 
encroached upon by him and that it must 
be restored to the District Board. The 
question is whether he is entitled to the 
yelue of the impx*ovements made by . him 
in the shape of the cocoanut trees men" 
tioned in the evidence. 

If S, 51 governs the case the answer to 
the issue must be in the negative. That 
section deals with improvements effected 
on property which has been transferred 
to the person effecting the improvements. 
The language of the section is "When the 
transferee of immovable property makes 
any improvement on the property . . . 
(The italics Are mine). This makes'it 
clear that the ■ first pre-requisite for the 
application of the section is that tlie 
improvement must be made on the very 
property conveyed. But in the present 
case, the improvement has been made not 
on any portion of the 6 acres and 24 

cents, conveyed to the 1st defendant but 
on land not included in the same. The 
case, therefore, does not come within the 
purviesy of S. 61 and if the section were 
to be held to be exhaustive of cases of 
claims for improvements by transferees 
there ia at once an end of the Ist defen¬ 
dant's claim. 

% 

The faots as I find them are those. The 
1st defendant after purchasing the G acres 

-r^ land at the public sale by 

the Distnofc Board went and took posses¬ 
sion of not only the above land but also 
of the land in suit. I am satisfied on the 

that he did not deal with the 
additional land with knowledge that he 
was oommitting a trespass, but owing to 
^ confusion as to tl^ correct boundaries, 
u Pi’opared by the District Board 

sno\^ how hopeless it would be for a 
purchaser to identify the particular extent 

Mil'Ex. H.) 

.511^ District Boai'd was oonsoioua 


that there was likely to be confusion and 
mistake.in the ascertainment of the boun¬ 
daries of the several plots sold by public 
auction is apparent from one of the con¬ 
ditions fixed by it for sale (Ex. F, condi ¬ 
tion IV.) The karnam states that previous 
to the sale the land was plotted by means 
of pegs di'iven into the land (this state¬ 
ment is badly misprinted in the printed 
record), but he was not considered to be a < 
satisfactory witness by the trial Court 
and »I am not prepared to accept his 
statement. Even if pegs had been placed 
I do not think in a large extent of land 
like that sold, the pegs would have served 
to dispel the confusion. The karnam also 
says that when 1st defendant trespassed 
upon the suit land he made a report tc 
the District Board. But the report i.s 
not produced and I do not believe the 
karnam’s testimony on this point. i 
take it then that the 1st defendant entered 
on the disputed land in the belief that it 
was part of the property purchased by 
him at the auction. That the District 
Board did not take steps at once to 
disabuse him of his mistake (as it could 
and ought to have done) served to con¬ 
firm the 1st defendant’s belief, in his owr 
right, and in this belief he proceeded t(. 
plant cocoanut trees and incurred expense 
I am further of opinion that in makint; 
the improvements it cannot be said that 
the 1st defendant was wanting in “gooo 
faith.” This expression occurring in S. 51 
has been the subject of judicial cousidera’ 
tion in Narayana Aiyar v. SanJearanara• 
ycina Aiyar (l) and this case shows that 
want of good faith cannot he attributed 
to the 1st defendant. If the latter knew 
that he was committing tresiiass it 
scarcely likely that he W'ould Iiave sjKint- 
a large amount in making permanent iin- 
ptovements knowing all the time that lu- 
was liable to be turned out at an> 
moment. 

That S. 51 cannot be held to include 
all possible cases of the kind now nude: 
consideration appears from tho fact that 
the Transfer of Projierty Act il.self hn.-i 
not been hold to ho exhaustive : Ami. 

Bi Bi V. Arokiam (2), i>er Seshagiu 
Ayyar, Jand Subharaya Rowther Mindt* 
i'^ainar v. Knppusami Aiyangar (3). ] 

would also refer to the standard work c: 

(1) [19U1 1 L. ■ 

(2) [1918] 34 M. Jj. J. 184, 

(3) [1909] 34 Mad. 443=5 M, L, T, 27ii 


316 Madras 


Venkatesham Chetty V. Mothichand 






Dr. Gour on the Law of Transfer in 
British India, Volume I, S. 687, wherein 
there is a discussion and classification of 
cases of improvements not coming under 
S. 61 of the Act. 

If, therefore, the 1st defendant's claim 
can be considered as not coming under. 
S. 51 but that it is governed by general 
rules of equity, then it appears to me 
that as he entered on the suit land in the 
bona fide belief that it formed part of the 
land purchased by him, and the improve¬ 
ments were made by him under such a 
belief, and the District Board did not 
promptly take steps to disabuse him he 
would be entitled to the value of his 
improvements. The witnesses give differ¬ 
ent figures regarding the value ranging 
from Rs. 200 to Rs. 1,000. Making allow¬ 
ances for error and exaggeration on both 
sides I would assess the value at Rs, 300. 

' On the question remitted my finding is 
that th 3 1st defendant is not entitled to 
any compensation for improvements if 
the case is governed by S. 61 and that if 
S. 51 be held not to cover this case he is 
entitled to recover Rs. 300 for the value 
of improvements on the principle .enun¬ 
ciated in Hamsden v. Daysoii (4), 

[After the return of the finding the 
following judgment was delivered. ] 

Judgment.—In this case a finding was 
called for from the lower Appellate Court 
on the question whether the defendant 
was entitled to improvements on the 
portion of tho land from which he was 
boing ejected anH, if he was entitled, what 
the value of those improvements was. 
The Subordinate Judge has returned a 
finding in which he seems to think that 
S. 51 of the Transfer of Property Act 
would not apply, but he says that, on 
general principles of equity, the defendant 
would be entitled to the improvements 
made by him. He assesses t^he value of 
those improvements at Rs, 300. 

Tliis is a case whore the defendant pur¬ 
chased a large plot of land in public 
auction when the District Board was 
selling certain plots of land In being 
given pijssession of the land that he had 
purchased, he seems to have been 
two acres and odd of land moie 
ho purchased; but the Subordinate Jud^e 
finds that he was not conscious that theie 
was any such mistake and that he took 
possession of tlio whole of ^he land as 

■{lyiTHodi T n7u iTyTru Jur. 

(N. S.) 500. 


• \ 

being the land that he' purchased. He 
made improvements on the whole land^ 
and now the District Board, the plaintiff, 
finding that the defendant has in his 
possession more land . than 6 acres 24 
cents which he purchased^ has brought 
this feuit to eject him' from the rest ■'’•of- 
the land.. 7'' - = ■ ; ; jd ) j i- • 

The question is whether the defendant' 
is entitled to compensation for- thedm^ - 
provements that he has made^ The Sub*'* 
ordinate Judge finds that he made^ the* 
improvements bona fide and I accept'that 
finding in second appeal. To my mind, 
this is a case to which S. 51 of the 
Transfer of Property Act can be prdperly 
applied; because the defendant was a 
transferee of the property as a whole a'nd 
he believed, in good faith, that he ^as 
absolutely entitled to the whole' and 
made the improvements bona fide on tbe 
property. When he is ejected he must, 
therefore, be paid compensation for .the 
improvements. Even apart from S* 51 
of the Transfer of Property Act, I think,? 
as the Subordinate Judge states, that, ort 
general principles of equity, his claim- 
could be supported, more especially as the; 
District Board, knowing that the defen¬ 
dant was making improvements on the 
land, did nothing to prevent it. I find 
that the defendant is entitled to the value 
of the improvements he has made., ! 
accept the finding of the Subordinate 
Judge that their value should be assessed 

at Rs. 300. 

Decree modified, 

I 
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Coutts-Trotter, O. J., Krishkan • 

AND Beasley, JJ. 

Magam D, Venkatesham Chetty and 
anoth er—Defendants—Appellants. 

v. 

Mothichand Gulabckand — Plaintiff- 
—Respondent. 

Stamp Reference Kos. 5433 and 7519 
of 1925, in O. S. Appeals Nos. 88 of 1924 
and 22 of 192-5, Decided on 27th October 
1925, against the decree of pevadoss and- 
Waller, JJ., in Original Suit No, 376 of 

I9l8 

vjs {a) ClrU P. C., O. 41, E. 

Side Appeal—Memo of qbjectlotts can be 
A. I. E. 1925 Mad. 725, Overruled. 

It IB competent for the respondent in an 
from the Original Side to file a memorandum 
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of'Ob^kons against the ^dfecree appealed from t 
48.76. on; A.J^ J3.19S5 Mad: 725, Over- 

(ft) GtvU f*. C\, p. 41-r!-Or<itr applies to 
Ori^ij^Side appeals. .[P.818, 0.1 J 

'Theprottsiona of 0. 41, apply to Original Side 
app^S’Hndet the Letters Patent; .[P.319, G.l] 


V. "Radkakrishnayya arid K, S. Nara' 
tjana Aiyangai —-for Respondents. 



Order of Reference 



Kumaraswami S'astri, J.~In fcKis 

case the question raised is, whether a 
memorandum of objections can be filed in 
an appeal from the briginal Side. The 
petitioner before us filed a memorandum 
of objections but it was returned by the 
office on thd grOurid that no memoranduni 
of objections could . be filed, relying on a 
decision of the Chief, Justice and Srinivasa 
Aiyangar, J., in Bhimasena Rao v. Venu’ 
gopat Mudali (l). Wo find it difficult to 
see why a. memorandum of objections 
should not be filed in an Original Side 
appeal. Their Lordships of the Privy 
Council have in Sahitri Tkaknrain v. 
Savi (2), [bo which the attention of the 
learned Judge does not seem to have 
been ; .drawn, and which overruled the 
vipw in Sesha Aiyp^r v. - IdagaraQxna 
La^A(3jli held that the fact that Letters 
Patent appeals from judgments on the 
Original Side are not from one Court ta 
another bub from one Judge of the High 
Court bo two or more Judges does not 
prevent sections of the Code as to security 
for posts from being applicable and the 
main ground given by Srinivasa Aiyangar. 
J.r does nob therefore hold. Turning bo 
the rules of our Court and the Code, 
R. 1 of. O. 4LA of the Civil Procedure 
Code which refei’s to appeals to the High 
Oourb from the original decrees of Sub¬ 
ordinate Courts says that “ the rules con¬ 
tained in O. 41 shall apply to appeals in 
the High Court of Judicature at Madras 
with the modifications contained in this 
order." So, except for the modifications 
there, the whole of,the Code applies, and 
under this order there ia provision made 
for memorandum of objections being filed. 
Then R. 1, of O. saya that "the 

rules of O. 4l“A shall apply 'O far as may 
bo to appeals to the Higli Court of Madras 
under 01, 15 of the Lettr rs Paten t of the 
(1) A. I. R. I9‘i6 Mad. 79ft. 


% 
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[10911 48 Oal. 
[1908) 27 Mftd. 
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said Court; provided that it shall not be 
necessary to file copies of the judgment 
and decree appealed from." Then R. 2 
of that order says that ** notice of the 
appeal thall be given in the manner pres¬ 
cribed by O. 41-A, R. 6." So that 
O. 41-B distinctly applies to appeals 
under Cl. 15 of the Letters Patent. So 
far as the Civil Procedure Code is con¬ 
cerned, S. 117 says that: “ Save as pro: 
vided in this part or in Part. X or in 
rules, the provisions of this Code shall 
apply to such High Courts ......" 

Section 120 of the Code refers to the 
provisions which will not apply to the 
High Court in the exercise of its original 
jurisdiction. Then S. 121 refers tothq. 
rules in the body of the Code and says 
that those rules shall be in force until 
they are annulled or modified in accord¬ 
ance with the rule-making powers given 
in the Code. Section 129 gives the High 
Court power to make rules not inconsis¬ 
tent with the Letters Patent to regulate 
its own procedure. Order 49, R. 3 gives 
the rules which will not apply to the 
Original Side of the High Court and, so 
far as O. 41 is concerned, the only rule 
which is not applicable is R. 35 about the 
signing of the decrees. 

Turning to the Original Side rules, we 
find that specific provision is made for 
filing memorandum of objections. Rule 351 
expressly refers to the respondent’s case 
being printed and refers to the memoran¬ 
dum ot objections specifically. So that 
tho rules contemplate the filing of a 
memorandum of objections. Article 37 of 
the Fee Rules provides a foe for the filing 
of a memorandum of objections—Rs. 75. 

Tho only objection that can he taken is 
that an appeal from the Original Side to 
the Appellate Side is not an appeal frr^in 
one Court to another but an ai^peal from 
one Judge of the High Court to one or 
move Judges of that Court, but this 
objection has been considered by the 
Pi'ivy Council and has been overruled, 
so far as it relates to security fo:- costs, 
in Sahitri T^akurain v. Sari (2), Their 
Lordships of the Privy Council dealt with 
the various sections of the Code and said 
that the fact that the appeal was from 
one Judge of the Court to another under 
the Letters Patent is no ground for not 
applying tho provisions of tho Code. 

This decision overrules the judgment 
of Bhashyam Aiyangar, J., in Srslia Aivar 
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V. .Nagarathna Lala .(3)^ Evidently 
Srinivasa Aiyangar, J., who delivered the 
judgment in Bhimasena Bao v. Venugopal 
Mudali (l), had in mind the decision of 
Bhashyam Aiyangar, J., in Seslia Aiyar 
V. Nagarathna Lala (3). When he speaks 
of an appeal under the Letters Patent as 
not being an appeal from one Subordinate 
Court to another and his attention evi¬ 
dently does not seem to have been drawn 
to the decision of their Lordships of the 
Privy Council in Sabitri Thakurain v. 
Savi (2), and to the various rules referred 
to above both in the Civil Procedure Code 
and in the Original and Ai)pellate Side 
Rules of the High Court. It seems to me 
that the argument that an appeal, under 
the Letters Petent from the Original Side 
is not governed by the Code could not 1)8 
entertained after the decision in Savitri 
Thakuravi v. Savi (2). With all respect 
I do not agree with the decision in 
BhimaseJia Bao v. V enugopal 
(lali (l). But in view of the fact that a 
Bench of this Court has hold otherwise, 
and that the question is one of procedure 
whici^ is likely to arise very frequently 
I think the case should be referred to a 
Full Bench so tliat there may bo an 
adjudication once and for all on tho 
matter. I would, therefore, refer for 
the decision of a Pull Bench the following 
question : “ Whether it is competent for 

the i*es))ondont in an a!)poaI from tlie 
Original Side to file a memorandum of 
objections against the decree appealed 
li'om." 

Krishnan, J. —I agree wifcli my learned 
])rotlier that the question whether a 
memorandum of objections could be filed 
in an api)eal from the Original Side 
should he decided by a Full Bench. Tho 
practice has always ijcen to allow such 
memoranda of objections. Till recently 
there was nothing contrary to it ; but our 
attention has been drawn to tlic decision 
'if the Chief Justice and Srinivasa 
Aiyangar, J., in Dhhtiaseiia Bao v. Venir 
• ropal Mudali (l). where it was held that 
such n memorandum of objections was 
not competent in tlie ease of Original Side 
appeals. It SGonis to itie that this matter 
;-e{juires further consideration. Order 41-A 
■’ftlic Civil P. C., deals with appeals to 
tlie High Court from original decrees of 
subordinate Courts, Rule 12 of that order 
refers bo memorandum of objections. 
' >vdor Jl-B says that ’’the rules of 
O. 41-A shall aiiply, so far as may bo, to 


appeals to the High Court of Madras > 
under CL 15 of the Letters Patent of the'"- 
said Court, provided that it shall not be 
necessary to file copies of the judgment 
and decree appealed from.” This order 
seems to contemplate that a memorandum 
of objections can be filed in Original Side 
appeals in the same manner as jn mofiusil 
appeals for there is nothing in O. 41-B to, 
prevent it being considered to be wide 
enough to include .memorandum of objec¬ 
tions. This view is supported by the 
practice that has been hitherto followed. 
The sections of the Code giving power to 
the High Court to make rules for regula¬ 
ting its own procedure have been referred 
to by my learned brother and I do not 
want to cover the same ground again, 
It is clear that the rules of practice 
referred to by my learned brother 
contemplate the filing of memoran¬ 
dum of objections to one of them 
which fixes the Court-fee payable. They 
are rules made with autboi’ity and it 
would, therefore, seem that a memo¬ 
randum of objections is competent in the 
case of Original Side appeals as well. 

The question regarding the taking secu¬ 
rity for costs in an Original Side appeal 
was considered by the Privy Council and 
the attention of their Lordships was 
drawn to the case reported in Sesha 
Aiyar v. Nagarathna Lala (3), in which 
Bhashyam Aiyangar, J., had held that the 
Civil Procedure Code did nob apply to 
appeals from tho Original Side and that 
security could not be taken in an Original 
Side appeal. Their Lordships dissented 
from that v'iew and held that the Code 
applied in such a case. There are obser¬ 
vations in that case which make it 
clear that the Code will^ apply not only to 
security proceedings which was the matter 
which was being dealt with by their 
Lordships, but also other matters arising 
in appeals under the Letters Patent- 
After that decision it is difficult to say 
that there is anything wrong in allowing 
a memorandum of objections to be filed 
in an Original Side appeal. I, therefore, 
with all respect thinic that the decision 
of the Chief Justice and Srinivasa Aiyan¬ 
gar. J-, retiuires reconsideration and 1 
agree to -the question proposed by my 
learned brother being submitted bo 
the Full Bench. 

• / 

Opinion. —The judgment of the Privy 
Council in Sabitri Tkahurain v: Sdvi (2), 
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makQS'n'diesf tBat tbe pi;ovisions of 0^41 
will apply to Ori^nal Side appeals under 

Fatent. Kule 22 of that order 
expressly provides for oross'objections 
being raised by respondents. If there 
yigl(et; eta^fv doubt about it, it would be 

the provisions of our own 
►r^ey g. 4 XrA and 4 I B. See also 0.49, 
ft. 3.^ He^^ the Privy Council case been 
ci)^ .'before the Court in the case 
jre'porte^ inBAimaseua .Hcio v. Veiiiigopal 
Mudpl^ (i), jit would no doubt have come 
to ; a different conclusion. We decide 
acoordingly that the memorandum of 
objections in this case is competent. 

Courts will be costs in the cause. 

- . \ 

Re/erepce answered in the aff irmative. 
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Odgers, J. 

A. Doraswami Nadat —Petitioner, 

V. 

Joseph L. Mother and another —Res¬ 
pondents. 

Civil Revision Petitions Nos. 940 and 
941 of 1923, Decided on 12th Septem- 
lier 1925, against the orders of the Sub-J., 
Tutioorin, in Original Suits Nos. 7 and 8 
of 1923. 

(а) Madra% District MunicivaXUies Act (5 of 
1920 )—require ncyinination paper to he 
signed hg party and not Uts agent. 

Object and scope of the rules require' that the 
signature on the nomination paper should be put 
in by the very party concerned and not by his 
ProKy- [P. 319, 0.2] 

(б) Jurisdiction—Coitrt can declare an election 
void. 

^he Oourb has jurisdiotion to enquire into 
eleotion matters and if necessary declare the 
eleotlon void as the sanotity of a nomination 
paper which has been accepted by the Chairman 
can be questioned after the election. [P. 820, C. 1] 

(o) Civil P, C., S. 115 —Error by Court in 
coasfrt^in^ rules for election In disposing of a»» 
yiMlion petition U mo ground for reolstou. 

A m^e error committed by a Court iu coustru- 
jug the eleotiod rules whilo disposing of an elec- 
tion petition is not a ground for the High Court’s 
lateclerenoe in revimon. [p. 320 , C. 1 ) 

T. it. Vehkaiarama Sastriar and A’, S. 

‘for Potitibner, ' 

i2. i^ama /ye?—-for Respondents. 

J^dii«ietft;--Theso are revision pefei- 
Xiona to revise the decision of the learned 
wubordmate Judge of Tutioorin in peti- 


Nadar v; Joseph L. MoWer (Odgers, J.) • Madras 319 
,11 ,I A - ! 

tions presented to him under the^ Madras 
Municipalities Act, 1920. , It •. appears 
that in an election for the Tuticorin 
Municipality, 8th ward, which was tp be 
held in January 1923, a nomination paper 
was put in for Mr. A. Doraiswami...Nadar, 
which was admittedly not signed by the 
candidate but the name of the candidate 
was written in the nomination - paper i by 
his son owing to his (candidate’s absenpe) 
at the time. The learned Subordinate 
Judge has found that the son was autho¬ 
rized to sign his father’s signature for 
this purpose but it has to be-observed 
that the signature purports to be that of 
the candidate and there is no indication 
that it is written by somebody else. The 
learned Subordinate Judge has held that 
the SOD was in fact authorized so to sign 
but under the Election Rules to which 
reference \yill bo made in a moment such 
a signature by the agent is not recognized 
and, therefore, the nomination pajier was 
invalid. 

For the i^etitioner two points are urged: 
.( 1 ) that not only under the Common Law 
but under many English Statutes signa¬ 
ture by the agent, even orally authorized, 
is perfectly good and sufticient ; (2) that as 
the nomination paper has been accepted 
by-the Chairman no question as to its 
validity is now open. The learned Sub¬ 
ordinate Judge has carefully gone into 
the provisions contained in the rules and 
ho has come to the conclusion that their 
object and scope require that the signa¬ 
ture should be pub in by the very party 
concerned and not by his proxy. Rule 2 
(2) runs thus : 

“Every nomination paper shall be sub¬ 
scribed by two such electors as proposer 
and seconder and the candidate shall sub- 
scribe a declaration on it expressing 'hi^ 
willingness to stand for election.” 

I am of opinion that it is no guide to 
refer to various English cases such as 
In re Whitley Partners (X), which is a 
case under the Companies Act or the 
dictum hi 1 Halsbury’s Laws of England 
page 157, that an agent may be authorized 
to sign for another orally, wAioU' of 
course cannot he disputed, nor has the case 
oitied m Pritchard v. Bangor Corpora¬ 
tion (2), anything to do with this matter 
Lj .m no t dist.>osed to disagree wif.V. fi.. 

(11 [1886] 82 Oh. u. 887=84 W R. 505—ss » 

J. Ch. 540=54 UT. 912. ^ 

(2) [1888] 13.4.C. 241=59 J P 5G4-S7 w 
R. 103^58 L.T. 502=57 la. ' 
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construction ' placed on R. 2 (2) by the 
learned Subordinate Judge. 

As to the second point, that once the 
Chairman has passed the nomination 
paper it is beyond question, that I think, 
is disproved by the rules for the decision 
of'disputes. Government Order 1134, D/“ 
30th November 1920. Under R. 11 (c) 
“if in the opinion of the Judge the result 
of the election has been materially 
affected by any irregularity in respect 

of a nomination paper.the 

election of the retuimed candidate shall 
be void“<. That must refer to a nomina- 
ion pai)6r after it has been accepted by 
the Chairman and what turns out to be 
tinvalid or irregular. The Judge is there 
'given juris iction to enquire into the 
matter, and if necessary, declare the elec¬ 
tion void. That is a strong argument 
against the sanctity of a nomination 
paper which has been accepted by the 
Chairman. 

Another point has been argued with 
reference to these revision petitions and 
that is that they do not lie and in the 
latest Full Bench decision in C. R. P. No. 
541 of 1923 the Chief Justice, Phillips 
and Kumaraswami Sastri, JJ., in a very 
similar case to this, held in a decision as 
to the construction of rules which are 
similar that there was no question of 
jurisdiction or of acting illegally, 
“that the learned Judge had a point of 
constructicn before him and he decided it 
to the best of his ability” and that the 
question of doubtful construction of a 
rule is not one that would enable the 
Court to interfere in revision," In my 
opinion these rules are strictly within the 
purview of tho^e remarks in the latest 
Full Bench case. Even if they are not 
and civil revision petitions do lie, I am 
of opinion for the reasons given above, 
that the learned Subordinate Judge is 
correct in tlie decision tliat lie arrived at. 
There is no doubt that in this case if an 
invalid nomination paper was in fact 
received and admitted the result of the 
election would be materially affected. 

The civil revision petitions must be 
dismissed : C. R. P. No. 940 without costs 
and C. R. P. No. 941 with costs. 

Petitions dismissed. 
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I 

Jackson, J. 

Sundarappier s,nd.l*others —^Defendants 
4 to 6—Petitioners. 

V. 

Krlshnaswamy Iyer and awoMer-Piain- 
tiff and Defendant No, 3—Respondents, 

Civil Revision Petition No. 240 of 1923, 
Decided on 11th September 1924, from a 
decree of the Small Cause Court Judge, 
Tanjore, in S. C. Suit No. 140 of 1921. 

Provincial Small Catise Courts Act, Sch. 2, Art. 
43-A— to recover moveable property taken 
forcibly by the defendants fcUls within the Article. 

A suit to recover value of certain Bovereigne 
delivered by plaintiff to one of the defeodant and 
alleged to have been illegally, forcibly and fraudu* 
lently wrested from the latter by another 
defendant with knowledge of plaintiff^s title in 
them, and without any legal title or valid claim 
thereto falls within Art. 43'A. (P. 320, 0. 2] 

N, S. Srinivasa Iyer —for Appellants. 

A.C. SampatK lyengar'iot Respondents. 

Judgment. —This revision petition 
comts very late and though the c.ise was 
decided ex parte, I sliould not ordinarily 
interfere ; but it appears to me that the 
Special Small Cause Judge has clutched 
jurisdiction in contravention of Art. 43“A 
of the Second Schedule to the Provincial 
Small Cause Courts Act. The plaint sets 
forth that the pl.aintiff delivered 9 
sovereigns to the Ist defendant and 2nd 
defendant being })erfectly aware of the 
fact, illegally, forcibly, and fraudulently, 
having no legal title or valid claim to be 
in possession of the same, wrested them 
from from 1st defendant. This amounts 
to an offence under Ch. 17. of the I. P. C. 

The Court finds that it was not in¬ 
cumbent on the plaintiff to prefer a 
criminal complaint and he could not have 
figured as a complainant. Why he could 
not is not explained. In the circum- 
stauces the order of the lower Court must 
be held to have been passed without 
jurisdiction and L reverse it. 

One vakil’s fee is allowed in this and 
Civil Revision Petition No. 241 of 1923. 

This case having been posted again for 
being spoken to the Court delivered the 
following 

Order. —The plaint may be returned 
and the plaintiff is directed to present 
the plaint, if so advised, in the proper 
Court. 

Petition allowed. 
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WAIiliACE, J, 


» » a 


Paroib&af HBvusxooni {TTUsteez K, P. 

'VeerartBfjhava Aiyar and others) —Appel¬ 
lants. 



Venkatachalam Vadhyar and others — 
Respondents. 

Appeal No. 102 of 1923, Decided on 
27th February 1925, from the appellate 
order of the Dist. J., South Malabar, in 
A. S. No. 523 of 1922. 


(а) LtniUafioti Act, S. 10 — Original trustees, 

until from po'i^cssion of trust property, are 

the proper judg^nent-debtors to he proceeded 
against In execution. 

So long as the original trustees are uot removed, 
•and they remain in control of the property, it 
be contended that they are not the proper 
judgment-debtors to be on record in the execution 
petition. The crucial date on which, the trustees 
cease to he actual judgment-debtors is that on 
which they are ousted from the control of the 
trust property. [P. 322, C. 1] 

(б) Ijtmltatton Act, Art. 182— Step-ln-aid—A 

party contending an execution application to he 

not bona fide must prove It. 

* 

A bona fide application to execute a decree 
against a particular judgment-debtor is in accord¬ 
ance with law, and the parties who oonteud that 
it is not, are bound to prove it. [P. 322, C. 1, 2] 

K. Muttikrlshna Mciion —for A])pel- 

lants. 


N. A. Krishna .liv/zirand T. S. Anantha^ 
rasnan —for Respondents. 


Judgment. —The question in this ajr 
peal is whether the execution iietition is 
barred by time. The decree sou^iht to bo 
executed is the final decree in O, S. No. 
36 of 1912 on a hypothecation bond exe¬ 
cuted by certain persons. Tlie bond was 
executed by them as trustees or owners 
of a certain dovaswom. At the time tinit 
the suit was pending*, another suit, O. S. 
No. 12 of .1912, to declare that the trust 
was a publio trust and to remove tlie above 
persons, was f*oin« on. On 9tli July 1914. 
a decree to remove them was pas-nvl. The 
final decree in O. S. No. 36 of 1912,—the 
hy|)othecation decree ai»ainst the property 
—'was passed on 30t}\ Soptornher 1914, 
Three execution petitions wore put in to 
execute tliis final deoi'oo. The first was put 
^lu'on 20th July 1915 and was dismissed, 
beoause batta was not paid. The stioond 
was put in on 2Cth Juno 1918, and was 
Tejdoted for the same reason. The thinl 
waa put in on 20th June 1921 and is the 
*exeevitton petition now under appeal. 
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The appellants are the present trustees 
who were put into ofiRoe in the pla e of the 
original judgment-debtors by force of the 
<^cree in O. S. No. 12 of 1912 at some 
time which is not known. , They contend 
in liminie that the decree in O. S. Ko. S6 
of 1912 now under execution was not 
against the trust property at all ; but I 
am not prepared to accept this contention 
for the decree clearly is in the first 
instance agiinst the trust property. Jt is 
further contended that the decree is a 
nullity, it being pointed out that the 
decree removing the original trust es was 
passed some two months before the final, 
decree against them. But it is cleir that 
this contention cannot arise unless the 
respondents show that the judgment- 
debtors in O. S, No, 36 of 1912 had been, 
as a matter of ficfc, removed in conse¬ 
quence of the decree in O. S. No. 12 of 
1912, some time prior to the final decr“e 
in O. S. No, 36 of 3 9 9, and that some other 
trustees or Receiver h id been appointed in 
their place who could have been brought 
on the record as the legal represent itives 
of the original trustees b foro the fin il 
decree was passed. This fact the appel¬ 
lants have nob attempted to show. It is 
a question offict which ought to have- 
been heard and d cided by the first 
Court; and in the absence of any evidence 
to prove that fict it cinnob be reasonably 
contended that the decree in O. S. No. 36 
of 4912 is a nullity. 

The next contention is based on very 
much tlie sime argument. Appellants 
contend that tlm execution petiti m. dated 
JOth July 1915, was not in aco ird tnee 
with law, bociuso the proper ju igm^nt- 
debtors were nob on record in that peti¬ 
tion as that petition wai put in agiinst 
tlie judgment-debtors named in tiie decree 
a year or so after the decree for their 
removal had been passed. Tb is said that 
a Receiver w is appoint'^d in O. S No. 12 
of 1912 on 16th F hruiry 19i^, some five 
months before the date of the first execu¬ 
tion petition; hut again the appellmts 
have not jitternp‘^ed to show that this 
Receiver to'.k ch'»rg> or that the truste-s 
who wore thn original judgment-d btors 
were actually ousted by him from the 

property p-ior to the date of this first exe¬ 
cution jietition. 

The lower ..pp lUta Court aooepta the 
view th.t the ori«in»l iodgroent-.Jebtors 
wore not t -n pro^-r par^y r.8,«. dents to 
the execution petition beoauae they had 
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been dismissed by the decree in O. S. 12 
of 1912 on the 9bh July 1924; but it 
nevertheless held that the execution peti¬ 
tion was in accordance with law. I do 
not agree with the lower appellate Oourt 
in its view that the removal of the origi¬ 
nal trustees came into operation from the 
date of the decree and not from the date, 
whatever date it be, on which the trustees 
were removed from actual possession. So 
long as they were not removed, and they 
remained in control of the property, it 
cannot be contended that they were not 
the proper judgment-debtors to be on 
record in the execution petition. Suppose, 
for example, that no Eeceiver or new 
trustee was appointed for some months 
after the passing of the decree in O. S. 
No. 12 of 1912. It could not be held 
that there was no judgment-debtor at all 
against whom any execution petition 
could be brought and that, therefore, no 
execution petition could be brought during 
that period. The crucial date on which 
the trustees cease to be actual judgment- 
debtors is that on which they were ousted 
from the control of the trust property. 
What that date is does not appear. It 
is clear that the duty of the appellants 
was to establish that date and they have 
not chosen to do so. It cannot, therefore, 
be concluded that on the date of the exe¬ 
cution petition of 1915 the original 
trustees were not the proper judgment- 
debtors. Therefore there is no proof that 
this execution petition was not against 
the proi>er judgment-debtors. 

Even if it wt-re against the wrong judg¬ 
ment-debtors, it would nob be invalid as a 
step-in-aid so long as the executing decree- 
holders bona fide believed that they were 
still the iiroper judgment-debtors. Accord¬ 
ing to law, so far as laid down in this 
Presidency, a bona lidt application to exe¬ 
cute a decree against a particular Judg¬ 
ment-debtor IS in accordance with law, 
even though it is subsequently discovered 
that the judgment-debtor dead at the 
time of the ai.plic.ition : see Sarnia PiUa^ 
V. CUckalinoa CUttiai il) 

ed ca-e of this Court, C. M. A. No. of 
190 has been bronglit to my notice which 
takes an opposite view. But m such 
cases tlie proper course is to follow 11 e 
reported decision. The same pnne.p e 
has been laid down in Balhshen Das v 
Bedmati Ko^r{: ).J'liere it^w^as, held_Jdiat 

Til fit- 4j I'i '<t=4 M.li.J. 6. 

(i) ‘.iO Ciil. 3B8. 


an application made against persons who 
were not the legal representatives of the 
deceased judgment-debtor was valid if the 
decree-holder bona fide believed that they 
were the legal representatives : see also 
Hamaswami Chettiar v. Oppilar/iani 
Chetti (3). The High Court of Allahabad 
takes a different view which this High 
Court so far, has nob accepted : see 
Gyaaendra Nath Basu v. Bani Nihalo 
Bibi (4) ; but compare this with Muham¬ 
mad Hussain v. Inayat Hussain (5). 

Now as the application of 1913 was pub 
in against the judgment-debtors named in 
the decree the executing Court in the 
absence of evidence to the contrary, could 
nob but decide that the execution petition 
was in accordance with law. It is not 
its business to go outside the decree and 
enquire whether the judgment-debtors 
named in tl at decree were still the proper 
judgment-debtors in 19io. The presump¬ 
tion is that the execution petition was in 
accordance with law, and it was admitted 
as such by that Oourt and notice issued 
thereon. The parties who now wish to 
contend that it was not were bound to 
prove it ; and for that purpise they must 
first establish that the judgment-debtors 
named in the decree were no longer the 
judgment-debtors. That, as not* d, they 
have not attempted to do. Unless and 
until they proved that fact, it was not 
the real business of the df cree-holders to- 
prove that they nevertheless bona fide 
believed that the judgment-debtors named- 
in the decree were still really the judg¬ 
ment-debtors. lb is not, therefore, open 
to the appellants who have not established" 
the fact necessary to throw on the decree- 
holders the onus of proving their bona 
fides, to put forward now any contention 
that the execution petition of 1915 was- 
not bona fide. 

A further contention has been put for¬ 
ward tliat the d* cree under execution was 
a fraudulent decree come to by collusion 
between the mortgag* e and tlie original 
trustees. But, obviou4y, that objection 
cannot be taken in execution. The real 
judgment-debtor is the trust ; and the 
representatives of the trust, ca^ not attack 
it in execution proceedings. If they want 
to set aside the decree they must institute 
appropriate proceedings. _ 

(3) [1910] 33 Mad. 6=6 M-L.T. 260 ^19 

671. _ • • 

f4) [1910] 32 All. 404=1 A. L. J-512 

(5) [1914] 36 All. 482=12 A. L. J. 830. 
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. 1 iKjpa, ^feherefore, of the opinion that the 
ordoe: of thejDistriob Judge is right, and 
dismiss this 'appeal with costs of Bespon- 
denis 1 and 2. 

Appeal dismissed. 
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Goutts-Trotter, C. J., akd 

ViSWANATHA SaSTRI, J. 

Nidavolu, Alchutavi and others —Defen¬ 
dants Nos. 3 to 5—Appellants. 

V. 

Ratnajee .and others —Plaintiff and 
Defendants ! and 2—Hespondents. 

Appeals Nos. 436 of 1922 and 362 of 
1923, Decided on 22nd October 1925, from 
the decrees of the Addl. Sub-J., Kajah- 
inundry, in O. S. No. 2) of 1920. 

Hindu Law — Dehtfi—Sons arc liable for 

commercial dtbts of father. 

The pious obligation of sons to pav father’s 
dobts exte jds to commercial debts. 

Per Coum-TrolUr, C. J.—The whole- doctrine 
of the pious obligation is itself a relic of anti- 

quity basadorginally on a religious and not a 
legal cone jpbio i but it has been controlled and 
moulded into shape by a series of decisions which 
make It a world ig rule which in its actual an- 
plioation is neither incoavonieut nor unjust. 

. ^ ^ [P 323. 0 2] 

A; batyanarayana —for Appellants. 

G. Ljakshmanna and Viyyanna—iov 
Respondents. 

Cou«8-Trotter, C J.— in this case 
the father of the appellants embarked on 
hardware trade in 1911 and was sued 
along with them in respect of debts con¬ 
tracted by him in the conduct of that 
venture. The appellants’ vakil relied on 
a text of Gautama XII, 41 which runs 
as follows: 

' surety for a oommer- 

oial debt, a fee duo to the parents of a 
hndo. debts contracted for spirituous 
uquor or in gambling and a fine sliall 
not involve the sons of the debtor 
and the bMd contention is put forward 
that the pious obligation does not ex¬ 
tend, therefore. to commercial debt 1 
have discussed this subject at length in 
paragraph 803 of the 9th Kdition of 
Mayneon Hindu Law and I have very 

hbtle to add to what I said there. This 

Court has held i„ r. 

(1) that sons are 


Uuio^ii ,aa. i6?i=3a 
(lOlfl) M. W. N. 678. 


M. U J. 2^'^ 


liable in a case of a surety bond executed 
by the father for payment as distinct 
from obligations as surety for appearance 
and for honesty, and there are other 
decisions of the Calcutta and Patna 
Courts to the same effect. This appears 
to me to be based upon the view that 
the governing provision in the texts is 
that which excludes from the rule debts 
that are not Vyavaharika an expression 
taken from Usanas (tpud Mitakshara 

Vyasa (apud Jaginnadha 
I. /, 203). Prom 1871 onwards'the deci¬ 
sions of the Privy Council have adopted 
this view and have crystallized the 
translation as illegal or immoral. ” It 
appears in Girdharee Gall v. Ka^Uoo Gall 
(z) and has been repeated in many subse¬ 
quent cases. If this be correct, it will 
follow, as I have said, tliat the particular 
instances given in the Smrities must be 
treated as a mere expression of opinion 
on the part of the authors as to what 
classes of debts would fall under general 
words. A modern Court would, there' 
fore, be free in interpreting the general 
term to consider the particular instances 
given as obsolete under the conditions 
of to-day. I am clearly of opinion that 
commercial debts fall into this category' 

and that we ought to sty that the pious! 

obligation extends to them. It may well- 
be that lu the time of Gautama, it wasi 
thought that to engige in trade was 
degrading at any rate in the case of the 
higher castes. No one could pretend 
that that view would be entertained to- 

fw ^^asons I am of opinion 

that the sons are liable in this case and 

that the appeals must be dismissed with 
costs. 

Of course the whole doctrine of the 
pious obligation is itself a, relic of anti¬ 
quity btuod originally on a religious and 
not a legal conception but it has been 

controlled and mould, d into shape hv a 

series of decisions whu-h, in inv opinion 

make it a working rule which iu its ao- 

'ithtr inconvenient 

nor unjust. 

Viswanatha Sasiri. J.—,Vo 4S6 

1922. .Appeal by defendants 3 to 
• ) against the d<vroe of the Court 
of the Additional Subordinate Judge 
najahmuiidry in O. S, No. ^iof 19 ^ ^ ' 
Appellants are the sons of the 1st 
defendant an,) the 9nd defen,is t'-nir 
(HI 1 i. .V iwt ir ^ 

R. 137 =3 Saf. 330 (P. 0,1. 


ii. 
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maternal uncle. The suit was laid for 
the recovery of a sum of money 
fRs. 0,898-11-6) due in respect of money 
.lealiuf's between Defendants 1 and 2 
and idaintiff. Defendants 1 and 2 are 
said to have carried on in partnerslup a 
trade in hardware for the jmrpose of 
which money was being borrowed from 
time to time from jdaintiff. It was also 
alleged that the 1st defendant and Defen¬ 
dants 3 to 5 were undivided, and that 
the trade was being carried on by the 
1 st defendant for the benefit of the 
family Defendants 3 to 5 contended 
that as they have become divided from 
their father (1st defendant) they liad 
nothing to do with the trade, that the 
trade was never an ancestral trade nor 
a joint family trade and that they \\evo 
not liable. They also contended that 
the settlements of account alleged in 
the plaint, between plaintiff and Defen¬ 
dants 1 and 2, were .false. The Subordi¬ 
nate Judge held that the settlements of 
account were true, that the partition set 
up was brought about to defraud ere- 
ditors and he )»assed a decree against 
Defendants 1 and 2. and against the joint 
lamily properties in the hands of Defen¬ 


dants 3 to 5. . 

The contentions urged m appeal are : 
fl) that the trade not being an ancestral 

trade and the 1st defendant bavin;; 
started it only in 1914. amiellants could 
not be bold liable for sums said to have 
l,eeu borrowed for tlie I^n^ses ol the 
trade; (-) ft,at as lis. 1 OdC-b-d and 
Hs f)9’)-3-0 were due from third persons, 
ami as the partnership look them over 
they (defendants 3 to o) were m any 
event not liable for these sums.^ The 

contention thflt Defendants 3 to 

separated themselves from then fathei 

was not pressed before us. 

Taking the second contention hist, the 

allegation in paragraph 0 

is that on January h f thl 

,nd2 “made themselves liable m the 

sum of Rs 1,926-6-3 for the ° E. 

Venkatasubbarayuau in the khata debt 

,hie by him and another K. \ enkata 
narayana Row ; and the promissory note 

debt of the said E. 

in the sum of Rs. 695-3-0. In the case 
of a suretyship for iiayment. it “nay oe 
taken as well settled that a Hindu son 
is liable. See Sitara77iayya> v. venkat 

ra'ma^ina (3). Thaiigail^i'f nal v. Arun a^ 

"(3) [1888} 11 Mad. 37 3. 


c\alam G\ettiar (l), Titkaramhlx at v. 
Gangaram (4) and Rasik Lai Mandal v. 
Singht^sii^ar Rai (5). The decision in 
Narayan v. Venkatacharya (6) relates 
to the liability of a guardian and has 
no application to the case before us. 
The text of Gautama (Sect. 4l) was re¬ 
ferred to by the vakil for the appellants, 
but it appears to me that Gautama simply 
repeats Manu (8. 159) and that he 
refers only to a suretyship for appear¬ 
ance. In t'he case of a suretyship for 
payment, the text of Yajnavalkya recog¬ 
nizes the liability of a son. This conten¬ 
tion, therefore, cannot jirevail. 

Coming to the first contention it was 
urged that the father was not continuing 
any ancestral trade, but was starting a 
now trade, and tliat tor debts contracted 
for a new trade, the sons were not liable. 
That under ancient texts a son was under 


ts 


in Pon~ 
Accord- 
be long 
be dead 


i legal obligation to pay bis father’s deb 
A'as the opinion held by that eminent 
Judge (Muthuswanii Aiyar, J.), 
tiappa V. Pappuvayyangar (7). 
ing to Yajnavalkya if a father 
ibscnt in a distant country or 
ihe debt must be rejuid by the son. It 
is equally well settled that the son was 
not under any such liability in the case 
A debts contracted for illegal or immoral 
[jiirposes. According to Yajnavalkya, a 
,on was not bound to pay a debt, even 
ihough hereditary, if it was contracted 
for the jmrpose of drinking. debaucher> 
n- gambling. According to Gautama a 
;on was not bound to discharge a debt 
incurred bv bis deceased father if due by 
Him to a wine shop or a gambling saloon. 

“Bv the Hindu Daw the freedom ol 
the son from the obligation to discharge 
the father’s debt, has res])C0t to the nature 

>f the debt.” , r* 7 

See Hiinoomanpcrsuad randay ^,1^11. 

[iahooee Mnnraj Koonwcrec ( 8 ). In Sitm; 

Bunsi Koer v. Shco Persad Singh {o) their 

Lordships of the Privy Council refer m 

the appeal to the following dictum of 

Westropp, C. J., in the c\se ol Udaravi 

Sitarani v. Rana Panduji (lO)* 

“Subject to certain limited exception s 

^(4) [1899] Bom. 454. ^ t 

(5) [ 1 <J 12 T 39 Cal. 843— 10 C. h, J. 107— H 

C. W.* r. 1103. ^ 

[1004 J 28 Bom. 408=0 Bora. Tx R. 434. 

1882] 4 Mad. 1 (F. B.). ^ -o qi ir 

;i8.'i4-57] 6 M. I. A. 393=18 W. B. 81 (1 - 

[l^^O^SCal. 148=6 T. A. 88---^ 4 C. L. K- 
226=4 Sar. 1(P.'C.). 

10) IIB.H.C. 76(831. 


0 ) 

7 ) 

8 ) 


VBNfcATANARASIMHA V. SCTRYANARAYANA (Phillips, J.) 


■ ... 

(ii|iira^!9Bbapoe ddbts^ oontraoted for im- 

Bt£d^^«or illegal purposes) the whole of 
tHift &mily undivided estate would be, 
when in the hands of the sons or grand- 
sons, liable to the debts of the father and 
grandfather." 

In the oase before us the trade the 
father ‘ carried on was a trade in hard¬ 
ware, and there was nothing illegal or 
immoral about it. There is not even any 
suggestion to this effect in the written 
statement, and all that is alleged is that 
the business was neither an ancestral nor 
family business; that the sons had be¬ 
come divided from their father ; and that 
the business was carried on by the father 
for his sole benefit. The finding is that 
the business was carried on for the benefit 
of the family and that the partition was 
fraudulent. In I^amkrishna Trimbah v- 
Narayan (ll) it was held that a son can¬ 
not escape liability for payment of the 
debts of his father contracted in fish 
trade. The decision in the Official As¬ 
signee of Madras v. Palaniappa CkeMy 
(12) is no authority for the proposition 
that where a Hindu father starts for the 
first time a new trade, and for the pur¬ 
poses of the trade contracts debts his sons 
cannot be held liable for the debts so con¬ 
tracted. In that case the question arose 
in^ bankruptcy proceedings whether a 
Hindu son can be adjudicated insolvent 
in respect of debts incurred in a business 
newly^ started by his father during his 
minority, and in which ho actively pai'ti- 
oipated after attaining majority, and 
there was no question as to the liability 
of joint family properties for such debts. 

I would, therefore, dismiss tho appeal 
with costs. 

Appeal No. 362 of 1923.—Appeal by 
defendants 2 to 4 against the decree of 
the Court of the Additional Subordinate 
Judge of Rajahmundrv in O. S. No. 24 of 
1923. 

Appellants are the sons o:' the first de¬ 
fendant, and tho suit was laid for tho 
recovery of a sum of money (Rs. 3,050) 
■cine in reapeut of money dealings carried 
on between plaintiff and 1st. defendant. 
It was alleged that the dealii^gs were for 
the purpose of financing a trade in hard- 
V^ate which first defendant was carrying 
for tho benefit of tV^ undivij^^ family 

iiqI fJSfSi 196—17 Bom, U R, 956. 

41 Mad. 824 -35 M, I*. J, 473 24 

I- 580-^(1918) M. W. 
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consisting of himself and bis sons. Ap¬ 
pellants contended that they had become 
divided from their father; that the trade 
was not an ancestral trade ; and that it 
was never carried on for their benefit. 
The Subordinate Judge held that the 
dealings were proved ; that the partition 
was brought about to defraud creditors : 
and that the joint family properties were 
liable. 

The contention urged in appeal is that 
the trade not being an ancestral trade, 
and the 1st defendant having started it 
only in 1914, appellants could nob be 
held liable for sums said to have been 
borrowed for purpose? of the trade. The 
contention that they had separated from 
their father was nob pressed before us. 

This appeal was heard with Appeal 
No. 436 of 1922, and, for reasons given in 
my judgment in that appeal, I would 
dismiss the appeal with costs. 

Appeals dismissed. 
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PHcnntPs, .1. 

jK. Voikatanarasimha Rao—1st Defen¬ 
dant—Petitioner. 

V. 

Hemadri Suryanarayana —Plaintitt*— 
Respondent. 

Civil Revision Petition No. 1014 of 
1924, Decided on 24th August 1925. 
Against the order of the District Munsif, 
Avanigadda, at Masulipatam, in M. P. 
No. 1271 of 1923. 

Civtl P. C., O. 9— O, 9 applies to applications 
under O. 9 itself by virtue of Clr.il P. C., S. 141. 

Order 9 applies by reason of S. 141 to appUca- 
tioas made under O, 9 itself : 17 All. 106 (P. C.) 

Pel. on : 4 P, L. J. ‘i87. 44 Cal. 9S0, 1 Lah. 

339 and 18 Bom. 69, Bef. fl> 826 0. 11 

P. S(ttya7i(irayatia —for Petitioner. 

P. Soviasimd(travi —for Rt'siK)ndent. 

Judgment —The only .luestion that 
arises here is whether O, 9 applies only 
to suits or whetlier by reason of S. 141 it 
also applies to applications made under 
O. 9 itself. In this case an application 
to restore a suit was dismissed for default 
and a subsequent i>etition was filed to set 
aside that dismissal. The subsequent 
petition has been allowed and the original 
portion under O. 9 is now under enquiry. 

4.1 i.”fi appellant is 

that the Court had no jurisdiction to 
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treat the second application as one to 
which O. 0 is applicable. In Thahir 
Prasad v. Fakir Ulla)\ (l) it was laid 
■down by the Privy Council that S. 647 of 
the Code of 1882, which is equivalent 
to S. 141 of the present Code, included 
original matters in the nature of suits, 
such as proceedings in probate, guardian¬ 
ship, and so forth, and did not include 
executions. The <iuestion at issue in tliat 
suit was whether execution petitions were 
included in that section and it was 
definitely laid down that they were not 
so included. Wliat was held to he in¬ 
cluded were original matters in the 
nature of suits, bub this statement is nob 
exhaustive. It is argued that an appli¬ 
cation under 0. 9 is not an original 
matter in the nature of a suit. It 
certainly is not a petition in a suit, for 
the suit is no longer on the file. It relates 
to a question quite independent of the 
suit and one which has to be determined 
on evidence as to matters which would 
be quite irrelevant to the suit. In this 
sense it seems to me to come witliin the 
meaning of the Privy Council s observa¬ 
tions that S. 647 includes original matters 
in the nature of suits. This view has 
been taken by the Calcutta High Court in 
Be.pin BeJiari Shah a v. Abdul BariJe'i-) : 
by the Lahore High Court in Abdul 
Bahviau Shah v. Shahanna (3); and by 
the Bombay High Court in Lallubhai 
Vajeram v. Bai Maqamjax'ari (4). There 
is one authority to the contrary, i. e., 
Raniffuhnn Sin(jh v. Sheo Dp.ouarahi 
Singh (5) which purports bo follow a 
Full Bench of that Court reported at 
p. 133 of the same volume; 1)ub tliab Full 
Bench ruling in effect only repeated the 
decision of the Privy Council in Thakur 
Prasad v. Fakir (Jllah (l) where the 
question for determination was whether 
an execution petition would come under 
O. 9. The Division Bench which pur¬ 
ported to follow the Full Bench ruling 
have nob discussed the question at length 
but merely purport to follow the Full 
Bench, which with all respect, hardly 
covered tliG point in issue. \Vith all res¬ 
pect I agree with the rulings I have men¬ 
tioned :ihove and hold that the Court had 

(1) [18'J5]~J7 .Ml. 106^=22 lTa. 44-5 M. L. J. 

3 -6 Sar. 520 <P. C.). 

(2) [1917] 44 Cal. 950=21 C. W. N. 30=24 C. 

Ij. J. 440. 

<3) [1919] 1 T,ah, 339. 

(4) [1893] 18 Bora. 60. 

f5) llOlOj 4 Pat. 7 .. J. 287. 


jurisdiction to entertain this petition. 
The i*evision petition must, therefore, 
be di&mij^scd with costs. 

Petition dismissed. 


^ ^ A. I. R. 1926 Madras 326 

4 


Kumaraswami Sastri anp 
Krishnan, JJ. . 


{Diwan Bahadur) Govindoss Chathur- 
bh ujadoss Co. — Defendants ^— Appel¬ 
lants. 

V, 

Siikdevadoss Ramprasad —Plaintiffs — 
Respondents. 

Original Side Appeal No. 102 of 1923i 
Decided on 29th April lS2o, from the 
decree of CouttS'Trotber, J., reported in 
A. /. R. 1924 Mad. 378. 

i'ojc Contract Act, S. 30— Watering contract — 
Cniirt hafi to tee real l)ifentIon—Contract Is tvager- 
hig if differences only arc intended to be paid — 
Ajipearance of the contract is not real test—That 
ihlh'cry could be asked for is not necessarily a test 
to the contrary. 


In deciding whether a contract is o,! a wagering 
lature, what the Court has to see in each case is 
•he real nature of the transaction. However, legal 
iiid genuine may be the appearance of the contract 
)n the face of it, it is still wagering contract if it 
A'as intended by both the parties that differences 
>nly were to be paid and that the contract was 
lot to be performed by delivery of goods or pay- 
nent of price. If a contract is a wagering contract 
n its inctptioQ. the mere fact that in certain cop" 
.iugencies delivery could be asked for would still 
render the contract unenforceable as a wagering 

•ontract. (Ca^c Law discussed.) 

[P 329. C 2 ; P 331, C 2 ; P 332, C 2] 

J, Krishnasicami Aiyer and T. B. 
I."y.7-.-. -in/■» .‘1 i Annellants. 


S. Srinivasa Aiya7i<jar and V. C, 
(ropalaratnam —for Respondents. 

Kumaraswami Sastri, J. —The appeal 
arises oub of suit filed by the respondents 
against the appellants for the recovery of 
Us. 65,250-2-3 claimed in respect of 135 
bales of Japan twist alleged to have been 
sold and delivered by the plaintiffs to the 
defendants. 

The case for the plaintiffs is that the 
hales of twist mentioned in the schedule 
and amounting to 135 in number were 
sold and delivered to the defendants on 
the dates and at the prices mentioned in 
the schedule, that Rs. 9,115-5-0 was paid 
for 15 hales and that the balance o 


Rs. 65,255-2-3 claimed is due. 

The case for the defendants is that 
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there-was no sale and delivery as alleged 
in bhe plaint and that the contracts ^ere 
merely wigering contracts and as such 
-are unenforceable. They state that they, 
the plaintiffs, and certain other merchants 
formed a group and it was agreed bet¬ 
ween them that the transactions had 
^mong them should be on the footing that 
no deliveries should be required but 
havala chits passed on, that patta patties 
or delivery orders should he issued to the 
respective purchasers, that after the deli¬ 
very orders were sent round and the same 
ultimately reached the hands of the 
original vendors, patta patties should be 
settled and that accounts should he taken 
on the footing of differences in prices. 
They state that the goods covered by the 
delivery orders were ultimately purchased 
by various persons from whom the plain¬ 
tiffs purchased the identical goods covered 
by the delivery orders and that in no 
case were the goods actually delivered nor 
was it ever intended that actual delivery 
of goods should take place, but that it 
was distinctly agreed between the parties 
that only the differences in prices should 
he adopted after the exchange of patta 
patties. 

The learned trial Judge decreed the 
plaintiffs’ claim on the ground that there 
was no proof that the contracts were 
wagering contracts. He states in his 
judgment that it was not contended that 
the actual goods contracted for were deli¬ 
vered and that it was admitted that docu¬ 
ments purporting to hedeliverey orders on 
which delivery of goods could be demanded 
pissed between the various parties. He 
also finds on the evidence that the goods 
after passing from the plaintiffs to the 
defendants and going through other hands 
ultimately reverted by purchase to the 
plaintiffs and states that **however 
much one may suspect that the speculative 
element entered into these transactions, 
as no dou*'t it did” the evidence is in¬ 
sufficient to prove that the contracts were 
wagering contracts. As regards the ex- 
‘planation for the goods ultimately coming 
hack to the plaintiffs after passing through 
various hands the learned Judge says : 

* A buyer may sell with the knowledge 
that the person to whom he sells will pass 
tin the goods, and if the market is rapid 
and transfers take place quickly he may 
well contemplate that the person 
Mjho nltlmately claims the goods may be 
ana last of a long chain of buyers, and if 


the market were against him when he is 
called upon to deliver he might well think 
it to be the wisest course to buy back the 
goods at the end of the circle and wait for 
an advance in the market pi*ice. Thus it 
may happen that a perfectly legitimate 
series of transactions take place without 
the goods having physically left his pos¬ 
session and it may well be that the state 
of the market was such that the docu¬ 
ments of title to the goods, in this case 
called patta patties, changed hands so 
rapidly that the seller in each particular 
case may have thought it extremely im¬ 
probable that he would ever be called 
upon to give delivery to his immediate 
buyer.” 

This is the chief explanation which the 
learned Judge gives for the hales passing 
back within a week to the plaintiffs and 
to hold that the transactions were not 
wagering contracts. There is, however, no 
evidence to suppport any of the assump¬ 
tions made by the learned Judge. Al¬ 
though the goods passed through nearly 
ten hands, no witness suggests that the 
reasons given by the learned Judge were 
the reasons for not asking for or taking 
delivery of any of the goods. Mr. Srini¬ 
vasa Aiyangar who appeared for the res¬ 
pondents stated that he did not rely on 
any of these facts to explain the fact of 
the goods coming back to plaintiff’s within 
so short a time. The other reason given 
by the learned Judge is that all the de¬ 
fendants’ witnesses negative the suppo¬ 
sition that thrre was any understanding 
that the difference in price should be paid 
and he states that all the defendants’ 
witnesses agree that they would have 
been compelled to take, or entitled to ask 
for, delivery as the case may be, unless 
and until they had passed a patta patti, 
which was in fact a document of title to 
the goods to their sub-purchaser. Here 
aeain the learned Judge seems to have 
fallen into an error as it is clear from the 
evidence that all the defendants’ witnesses 
are not agreed on this ^Kiint. There are 
only two witnesses called for the defen¬ 
dants who state that if deH\'ery was de¬ 
manded it ought to have been given where¬ 
as the other witnesses for the defendants 

state that no goods oould. according to the 

agreement between the parties 
manded at all. The^ are the two^il 
emphasized by the learned .Tudge in his 
judgment for coming to the conclusion 
that the eontraots were not wagerinu 
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confericfcs and unforbunately both these 
points cannot be supporfeed. 

The appeal is mainly concerned with 
100 bales which were agreed to be sold 
by the plaintiffs to the defendants. The 
contract for 100 bales was entered into 
on the 21st of November 1922, and Ex. 
VII is the contract. The goods agreed to 
be sold under this contract are 100 bales 
4,000 bundles of No. 40s. Japan any ticket 
without “Warsliip" November Yaida, 
delivery from 21st November 1922 to 30th 
November 1922 at Rs. 15-4-6 per bundle. 
There are other terms mentioned in the 
contract which it is nob necessary to consi¬ 
der. On the face of it this contract no 
doubt like all wagering contracts cannot 
be differentiated from contracts for supply 
of goods so far as the terms on the i^aper 
go. The price of these 100 bales, accord' 
ing to the contract, would be the large 
sum of Rs. 61,1 l 5. It is conceded that 
as regards these bales there was no de¬ 
livery given or taken of the goods though 
patta patties or delivery orders in respect 
of the bales passed through several hands 
and in the short space of seven days all 
the 100 hales which' passed through 
various hands came back to the plaintiff. 

So far as patta patties or delivery 
orders are concerned, it is common ground 
before us in appeal that these 100 l>ales 
in smaller lots passed through several 
liands before they ultimately came to the 
hands of the plaintiffs. As regards 20 
bales, they passed through the hands of 
A. K. Jusub, Amrufch Lai, the plaintiffs 
and the defendants. As regai'ds 5 bales 
they passed througli the hands of Sesha- 
chalam Chetfci. Amrufcli Lai, the plaintiffs 
and tlie defendants. As regards 10 bales 
they passed through the hands of 
Ragavayya Chefcti, Chofca Lai, Amruth 
Lai, Kapurchand, the plaintiffs and the 
defendants. As regards 5 bales, they 
passed through tlxe hands of Umedmal. 
the plaintiffs and the defendants. As 
regards 15 bales, they passed through 
bho hands of Jusub, Raghavayya Clxetti, 
the plaintiffs and the defendants. As 
regards 20 halos, they passed through the 
hands of Raghavayya Chetti, the plain¬ 
tiffs and the defendants. As regards 
anothor 20 bales, ttiey passed through 
the hands of d, Hussain, Raghavayya 
Chetti, tlio plaintiffs and the defendants. 
As regax'ds 5 bales, they passed through 
tlio liands of Gv)caldass M >gaDlal, Ragha¬ 
vayya Ghetty, the plaintiffs and the 


defendants. It appears that, though in 
some cases contracts relating to a few 
bales were entered into before the 21st 
November 1922, when the patta patties 
and adjustments were made, the bales 
relating to the earlier contracts were 
appropriated tow'ards the 100 bales which 
are the subject matter of the agreement 
of the 21st November 1922. It is clear 
from the documentary evidence that be¬ 
fore disputes arose as regards the contract 
of the 21st November what was done was 
that each of the above parties simply 
jiassed on delivery orders and an un¬ 
stamped bill for the alleged price of the 
goods—nobody paid any money or deli' 
vered any goods—and these in turn passed 
on to the intermediate persons. (The 
judgment then dealt with the oral evi' 
dence in the ca.se and came to the follow- 
ing conclusion.) 

I think it is difficult on this evidence to 
come to the conclusion that as regards 
100 bales there was any intention actually 
to deliver the goods and receive actual 
cash payments. On the contrary, I think, 
the evidence makes it clear that the in' 
tention of the parties was simply to adjust 
the differences. I have given the names 
of the various persons who were interested 
in these various bales. It is significant 
that from the 21st to the 30fch November 
(the period during which the contract had 
to be performed) nobody makes delivery 
of a single bale and nobody receives a 
rupee in cash. Delivei'y orders are passed 
on, orders for payment are passed on and 
we find ultimately that what was done 
was that patta patties were made. It is 
significant also that the havala chits 
which are supposed to represent the 
amount of the actual cash payable under 
these contracts ai’e not even ' stamped as 
bundles when passed : they are not even 
endorsed so as to negotiate them; they aie 
not so drawn up that they could be nego¬ 
tiated : and tliey are nob stamped proba¬ 
bly to prevent any action being brought 
on them but are merely passed on from 
hand to hand to facilitate adjustment 
of differences. This shows to my mind 
that these were drawn up simply for the 
purpose of adjusting differences and len 
ing an air of reality to the transaction. 
The parties must have known that these 

memoranda would be very useful ; bu i 
is hardly likely that the large sums whio»» 
if the plaintiffs’ case was true, represented 
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the4ofeiUhl value of the goods which were 
sold would have been made imyable in 
this manner if feho agreement was that 
the goods should be actually delivered and 
the payments should be made in cash. 
There is no reasonableexplanation why al¬ 
though so many pei-sons were concerned in 
these 100 bales, these 100 bales ultimately 
came to the hands of the plaintiffs 
according to the chits and patta patties, 
and why it is that not one of these per¬ 
sons wanted a single bale or rupee out 
of these various transactions, but were 
content to pass havala chits and to make 
patta patti settlements. 

A^eat^de^:{wa3 Said by Mr. Srinivasa 
Ayyangar.for-the respondents about fchree 
other transactions which are referred to in 
paragraph 3 of the defendants' written 
statement. The case for the plaintiffs 
was that they sold to the defendants 135 
bales, that out of these bales 15 hales 
were adjusted by setting them off against 
the^ 10 bales which the defendants had to 
deliver to the plaintiffs, and that the 
balance of 120 bales were aotuallv deli¬ 
vered either by delivering the goods or by 
the passing and acceptance of delivex'y 
orders. The defendants’ case was that 
there four contracts : (1) Contract No. 
153, dated 9th October 1922, for 25 bales 
at Bs. 15-5-6 per bundle in respect of 
which 15 bales were set off as aforesaid 
and 10 bales were adjusted by the ex¬ 
change of patta patties': Contract No. 

154 dated 9th October 1922, for 10 bales 
at Es. 15-6-0 per bundle in respect of 
which all the bundles were delivered : (3) 

October 

1922, for 10 bales in respect of which 5 
bales were delivered and the balance of 5 
bales were adjusted by making patta 
patties ; and (4) Contract No. 172, dated 
21st November 1922, for 100 bales which 
1 have referred to. The plaintiffs, in 
order to give,colour to their case, have 
clubbed together other contracts and 
claimed for the whole after giving credit 
for what they have received. The defen¬ 
dants, in order to support their case as 
regards 100 bales have attempted to show 
that all the four contracts referred to 
were wagering contracts. Both the plain¬ 
tiffs and the defendants and the other 
intermediate merchants are in fact deal- 

!!! purely 

«paQulators gambling in differences. It is 

^6^ uncommon among merchants who do 

ouamess also to enter into gambling 


contracts and the fact that in respect of 
some of the contracts goods were actual lyi 
delivered is no ground for assuming that 
the other contracts were real transactions, 
and not mere agreements to adjust differ¬ 
ences. What the Court has to see in each 
case is the real nature of the transaction, 
In Kong Yee Lone & Co. v. Lowjee Nanjce 
(l), Lord Hobhouse observes : 

Two parties may enter into a formal 
contract for the sale and purchase of 
goods at a given price, and for their deli¬ 
very at a given time. But, if the circum- 
.stances are such as to warrant the legal 
inference that they never intended any 
actual transfer of goods at all, but only 
to pay or receive money between one an¬ 
other according as the market price of the 
goods should vary from the contract i)rice 
at the given time, that is not a commer¬ 
cial transaction, but a wager on the rise 
or fall of the market.” 


I do not think that as I’egards the 100 
bales the transaction was one where goods 
intended to pass, but was really one for 
adjustment of differences. 

A number of cases were cited on both 
sides but I think that beyond laying down 
certain principles which guide Courts in 
arriving at a conclusion as to whether a 
contract is a wagering contract or one for 
actual delivery of goods the cases are not 
of much help. As observed by Batchelor, 
•I., in Motilal v. Govindrant (2), each case 
must depend on its own evidence and a 
study of the i*eported decisions can afford 
little help except as indicating the classes 
of facts upon which the Courts have based 
their judgments. 

As in the case of benami transactions 
up to a certain point there can be no dis¬ 
tinction in form or in the recitals which 
would differentiate a wagering contract 
from a bona fide agreement to sell and 
deliver goods. The i)artie.s scrupulously 
keep up to the forms. There is a contract 
to sell which is couched in the usual 
terms relating to forward contracts for 
sale and delivery of goods. The concern 
of the jjarties in the case of wagering con¬ 
tracts is to give such appearances as 
would enable people to gamble in such a 
way as to evade the provisions of the law. 
In this connexion the observations of 
Lord Horschell in Universal Stocl 


(1) [1902] a9 Cal. 401=28 I.A. 239=5 O.W N 
714=3 Bom. UR, 476=8 Sar. 101 (PC» 

(2) [1900] 30 Bom, 83^- 7 Bom. l.R, 385. 
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Exchaiuje v. Strachan (3), are instructive. 
Dealing with the terms of business which 
-the customers were called upon to sign 
and which were to constitute the con¬ 


tractual relations between the parties, 
the learned Judge observes as follows : 

The proposition amounts to this: that 
partiec who intended to gamble with one 
another, but wanted to have the security 
against one another of being able in a 
Court of justice to adjudicate and secure 
to them their bets by a judgment, if only 
they inserted in their contract a provision 
which might in certain events become 
operative to compel the goods to be deli¬ 
vered and received, although aieither of 
them anticipated such a contingency : the 
purpose of inserting the provision creat¬ 
ing an obligation being only to cloak the 
fact that it was a gambling transaction 
and enable them to sue one another for 
gambling debts." 

In such cases great ingenuity is exer¬ 
cised to make it appear that there w’as a 
real transaction when there was none. In 
Doshi Talakshi y. Shah Ujafnsi Velsi (i), 
the merchants, to give an air of reality to 
the ti'ansaction, framed rules w^hich were 
to govern the contracts made between 
them and which provided with an un¬ 
qualified emphasis bliat cotton must l)e 
dplivered, that all gamblers in differences 
should be excluded and that they were to 
find no |)lace among the cotton dealers of 
Dhobi'a. All the contracts which were 
entered into contained these rules. Sir 


Lawrence Jenkins, C. J., observes : 

’’ Now, if only we could stop at this 
convenient spot, look only to the con¬ 
tracts and the rules, all would be well, for 
they repel the idea of anything that 
savours of a wager. On fortunately, how¬ 
ever, that cannot be ; for the law says 
that we must find, as best we can, the 
true intentions of the parties ; we must 
not take them at their written word, but 
we must probe among the surrounding 
circumstances to find out what theyreallj 

meant. This I take to be the result of 
the decision of the House of Lords in the 
case of Universal Stock Exchange, 
nimitrd v. Strachan- (3). which has since 
been followed in the more recent case ot 
In re Girve (5). We are not and we mus t 

“ (BrTl^OOl A C. 100=^0XP. 468 -05 L.J., Q.B. 

428—74 L.T. 408:--44 W.R. 497. 

(4) flOOO] 24 B m. 227 — 1 Bom. L.R. 786. 

!5) [1809] 1 Q.B. 794-^15 I'.B.R. 251-6 

son 136=^47 W.R. 441=80 L.T. 488—68 
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not be, bound by the mere formal recti¬ 
tude of the documents, if in fact there 
lurks behind them the common intention 
to wager, and parties cannot be allowed 
to obtain from the Courts any sanction 
for their wagers merely because they use 
a form which is nob a true expression of 
their common purpose and. intentions. 

The formality of the various trans¬ 
actions and the passing of chits providing 
for payments of money and passing of 
delivery orders purporting to cover the 
goods which were sold and which passed 
through various hands until they came 
hack to the plaintiffs cannot by them¬ 
selves show that the transaction as to 100 


bales was nob a wagering contract. As I 
said before, we find that the 100 bales, 
the price of which according to,the con- 
ti*act would be a very large sum, were 
contracted to be sold by the plaintiffs to 
the defendants on the 21sb of November 
1922 under the contract Ex. VII delivery 
to be given on any date between the 21sb 
and the 30bh of November 1922. The 
plaintiffs did not have these goods to 
deliver. To keep up appearances a tele¬ 
gram was sent to Calcutta to despatch 75 
bales, but the plaintiff's agent admits 
that these 75 bales were nevn* despatched 
and that they could not reach Madras in 
time to be delivered. We find that ulti¬ 
mately these 100 bales came back to the 
plaintiffs and that r-ot one of these 
several merchants ever delivered one bale 
of these 100 bales or received one pie in 
cash for the price in respect of the various 
transactions entered into. It was all a 
question of passing on delivery orders and 
bavala chits. I do not think that this 
was merely a coincidence, each party 
having a real contract for sale and deli¬ 
very and each party accepting mere deli¬ 
very orders and unstamped havala chits 
for large sums of money without receiving 
a rupee. I am clearly of opinion that all 
that the parties intended was bo settle 
differences. In all these cases the real 


luestion is whether there was any inten¬ 
tion to deliver goods. No doubt, as poin¬ 
ted out by their Lordships of the Privy 
Council in Bhagwandas Parasram v. 
Biirjorji Euttonji (6), even if one party 
to a contract were a speculator who 
never intended to give delivery, and that 

“76) ”[1916] 42 Bom. 373=45 1.A 99=23 M 
T. 203=34 M.L.J. 305=4 
A.L.J. 241=27 C.L.J. 358={1918J 
315=11 Bur. L.T. 211=7 L.'W 677=20 
Bom. L.R. 561=22 C.W.N. 625 (P.C.).' 
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lAol^ was known to the other party, yet in 
iihh absence of any bargain or under¬ 
standing, express or implied, that the 
^oods were not to be delivered, that 
would nob convert a contract, otherwise 
innocent, into a wager : nor would the 
mere fact that as to the greater part of 
the goods there was no delivery but an 
adjustment or claims vitiate the transac¬ 
tion, but the question remains “ whether 
an actual delivery was contemplated or a 
mere adjustoieDt of differences.” Great 
reliance was placed by the respondents’ 
vakil on the evidence of two witnesses 
whom I have already referred to, that if 
one party insisted on the goods being 
-delivered, delivery should be made ; but 
they state that in these cases nobody 
wanted delivery but that everybody was 
satisfied with chits. If the contract was 
a wagering contract in its inception, the 
mere fact that in certain contingencies 
delivery could be asked for would still 
render the contract unenforceable as a 
wagering contract : see Univers'il Stock 
Exchange v. Strucka^v (3) and In re 
Gieve (“>). 

As regards the plaintiffs’ claim for the 
price of the goods, I find it difficult to see 
how on the evidence they can sue for the 
price of the goods unless there was actual 
delivery or tender, or unless it is proved 
that the defendants agreed to accept the 

delivery orders on third persons as equi¬ 
valent to delivery so as to exonerate the 
plaintiffs from delivering the goods and 
limiting the recourse of the defendants to 
the persons on whom delivery orders were 
drawn up. A delivery order is mt rely an 
authority to the buyer to take possession 
of the goods in the hands of a third party 
und ordinarily at the back of the delivery 
order there should he goods which could 
be delivered under it. In this case 1 am 
satisfied on the evidence that there were 
no goods in the possession of the plain¬ 
tiffs which could be delivered or tendered 
and it was not seriously disputed before 
us in the arguments that the actual goods 
never existed with the plaintiffs for deli¬ 
very. Nor is the evidence sufficient to 
support the view that the defendants 
aooeptod those delivery orders aS equi¬ 
valent to the actual delivery of the goods 
‘vnd undertook to pay a large sum of 
about Ks. 70,000 without getting delivery 
•of a single bale. In the absence of any* 
thing that may be equivalent to a nova¬ 
tion and the disoharge of the plaintiffs 


from the obligation to deliver, and the 
acceptance of an equivalent obligation by 
third persons to deliver goods, the plain¬ 
tiffs would not be entitled to sue for the 
13'"ice. In this case I do not think that 
any such facts have been established. 
Even assuming, therefore, that the con¬ 
tract was not a wagering contract, the 
plaintiffs can only get the difference 
between the contract rate and the market 
rate on the date of the performance and 
this, it is admitted, would bo a very small 
sum of about Rs. 600 or 700. I am of 
opinion that the plaintiff’s claim in res¬ 
pect of the 100 bales fails as the contract 
was merely a wagering contract and that 
they are only entitled to any sum that 
may be due in respect of the first three 
contracts referred to in the defendants’ 
written statement. As regards these con¬ 
tracts, as pointed out already, patta pat¬ 
ties were made in respect of 10 bales of 
Contract No. 153. As regards Contract 
No. 154, all the bales were delivered. As 
regirds Contract No. 157, five bales were 
delivered on 14bh November 1922, and 
patta patties were cxclianged in respect 
of five bales on 27th November 1922. All 


uili^ Will uc enDiLiea lo is 
the amount due on tlie hales delivered. 
Th^re will be a dt eree only for Rs. 
2,325-4 0 with interest at 6 per cent, from 
dite of decree in favour of the plaintiffs. 
We allow the appeal in so far as it relates 
to lOO bales and dismiss the plaintiffs’ 
suit as regirds the balance. As the ap¬ 
pellants have succeeded substantially the 
respondents will pay the appellants’costs 

here and in the Court below. 

Krishnan, J. The question for deci¬ 
sion in this appeal is whether the suit 
transactions are wagering agreements not 
enforceable in law or whether they are 
proper commercial dealings. 

The plaintiff and the defendants are 
both merchants who carry on business in 
Madras of various kinds including trade in 
yarns and cotton goods. The plaintiff’s 
case in the plaint is tl^at he sold and 
delivered to the defendants 136 hales of 40 
bundles each of Japan yarn of 40 counts 
under 3 contracts—the 1st. dated 9th 
October 1922, tor 25 bales at Rs 15-5-6 a 

1922 for 10 lilies at Rs. 14-4-0 a bundle 
and the t nrd. dated 21st November 192'^' 
for 100 bales at Rs. 15.4 6 a bundle* 
and he sues for the price of these 
go*>ds Contracts were forward contracts 
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for delivery ab the end of Novemher. He 
also raenfcion«i another contract of 24feh 
October 192% whereby lie purchased from 
the defendants 15 hales of similar ^oods 
deliverable ab the same date at the end 
of November at Rs. 14-15-0 a bundle. He 
states that this last conti'act was settled 
between the parties by being set ofl* 
against 15 biles of the hrst contract above 
mentioned and he claims in this suit as 
one of the item.s due Rs. 243-1*2-0, the 
calculated difference hetweec the buying 
and selling prices. As regards delivery of 
the balance of 120-bales, the allegation in 
the plaint is that they w'ere delivered 
partly by actual delivery of the goods and 
partly by “ the passing and acceptance of 
delivery orders. ” 

The defendants pleaded that there was 
a practice among certain merchants in 
the Madras market of making contracts 
ostensibly for sale and purchase of yarn, 
biib with no intention whatever of per¬ 
forming them by delivev\ of goods or pay¬ 
ment of price, the sole intention being to 
pay differences on the due date. No deli¬ 
veries were to be asked for, but tokeopui> 
ii,I>pearances what are called patta 
jiatties ” in the form of delivery orders 
were given to the buyers by the sellers 
addressed to their own vendors and 

liavala cliits ” in the form of orders foi 
payment were given tliei’eafter by the 
buyers for the prices and where a man 
hail a havala chit given i)y a previous 
bxiyer from him he merely handed it over 
to his seller as eQuivalent to the amount 
mentioned in it. On the due date fixed 
for performance, contracts would have 
been HO mafie that patta would 

h.ave ultimately reached the hands of the 
original vendors and a completed ring of 
<lealers formed : blie parties will then 
meet together and compare their havala 
chits and settle tlie differences payable 
:ind will pay and receive amounts due by 

or to each on chat footing. 

It is stated in the defendants 'vi-jbben 
statement that there was a local 
usage or custom in the market as above 
described :md that neither dehvm*y oi 
goods nor payment of price was made, hue 
only difTorences were paid. The defen¬ 
dants pleaded th it the suit contracts were 
;ill contracts of the above character and 
were, therefore, unenforceable in law 
being wagoring agreements. As regards 
the 15 hales which were actually deli¬ 
vered, they pleaded that tliose bales bad 


nothing to do with the suit contracts but 
were delivered towards other contracts 
which were ordinary commercial trans¬ 
actions between the parties. 

The question raised has ohidously to be 
decided on the evidence as to the exact 
nature of the contracts and the under¬ 
standing between the parties when they 
were made. The law on the point is 
fairly clear as it has been laid down in 
numerous cases which have been cited to 
us. All authorities are agreed that how¬ 
ever legal and genuine may be the appear¬ 
ance of the contract on the face of it, it 
is still a wagering contract if it was in¬ 
tended by both the parties that differ¬ 
ences only were to be paid and tliat the 
contract was not to be performed by deli*^ 
very of goods or payment of price. It is 
then clearly a gamble on the fluctuations 
of the market i>i ice of the x>avticular goods 
dealt with. While no doubt the Court 
should exercise great care in discrimi¬ 
nating between mere speculative trans¬ 
actions in trade and gambling transac¬ 
tions, it should not be misled by mere 
appearance of things, but must look 
beneath the surface and find oufc.if it ca^n. 
the real nature of the transactions. In 
the first case cited to us which is the 
leading case on the jioint, namely : that 
of The U^iiverfial Stock Exchattge 
Strackan (3), their Lordshii)s pointed out 
that in such cases the whole transaction 
has to be looked to to find out Rs true 
nature. Lord Hevschell said at p. I‘p * 

‘‘ The proposition amounts to this that 
l>arbie 3 who intend to gamble with one 
another, but wanted to have the secunU 
against one another of being able in a 
Court of justice to recover their bets, 
could compel a Court of justice to adjudi¬ 
cate and secure to them their bets b> a 

judgment if only they inserted in their 
contract a provision which might in cer 
tain events become operative to compe 
the goods to be delivered and received. 

although neither of them anticipated sued 

a, contingency, the puipoae of 
the provision creating an obligation 8 

only to cloak the fact that it was a gam 
hling transaction and enable them o su ^ 
one anbther for gambling debts. Th 

proposition contended for by ^ ii,. 

counsel tor the appellants would reaU> 
leid to that result, and I should 
much consideration before I 8*^6 
assent to a proposition involving 

con.sequences.'’ 
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'Ebis-eaio was followed in In re Crieve 
(5), wliere the Courb held thab in spite of 
an alternative arrangement that stock was 
to be aOtnally delivei*ed on payment of a 
Small extra pricey the main contract was 
One to pay differences and the whole trans* 
action was vitiated as a wagering agree* 
ment. These two cases were followed by 
Sir Lawrence Jenkins, C.J., and Candy,M., 
in the case of Doshi v. Shah Ujanisi 
( 4 ), where their Lordships referred to the 
previous Bombay cases of J. H. Tod v. 
Ijakhmidas Purshotamdas (7) and Perosha 
Cursetji V. Manekji Dossahlxoy (8), which 
were both cases which dealt with specu* 
lative bub real commercial transactions as 
the learned Judges found that the inten¬ 
tion to gamble was not established on the 
evidence. The learned Chief Justice says : 

Wo are nob and we must not be bound 
by the mere formal rectitude of the docu¬ 
ments if in fact there lurks behind them 
the common intention to wager. ” 

And again observes : 

They (that is, the surrounding cir¬ 
cumstances) and the position of the par¬ 
ties and the history of dealings of this 
class are legitimate though not exclusive 
matters for our investigation into tho true 
intention of the parties. ” 

In the case next cited of Kontj Yee lone 
A Go. V. houjee Nmjee (l), their Lord.- 
ships of tho Privy Council held tliat the 
suit contracts were wagering transactions 
as from the evidence it appeared that tlio 
parties could nob have intended purchase 
and delivery of goods, but only the pay¬ 
ment of differences tliough between them 
there were other contracts of a real com¬ 
mercial character which were performed 
by delivery of rice and they reversed the 
decree of the Court below which had held 
^that those were not wagering contracts 
having regard to tho fact that the rice 
was in certain instances delivered and 
paid for. 

In Madras a case arose in 1895 regard¬ 
ing dealings in Government promissory 
notes, hJshoor Doss v. Venkatasublta Dau 
V9). It was held that as the intention of 
parfcioa-was that no delivery of tho stock 
should bo made, but only dift'oronoes were 
be paid, the agreement was void as a 

wagering one under S. 30 of tho Contract 
Act. 

The question had to he ooiisiderod again 

BoinTJ^L ~ ~ ~ -- 

IS tI898] 22 Bom. SOU, 

W- [189511« Mftd. 806 {Y\ n.). 


by the Privy Council in the case of 
Bhagtoftndas Parasram v. Burjorji Rut- 
toiiyi (6). In that case their Lordships 
point out that speculation does not neces¬ 
sarily involve a contract by way of wage)' 
and that to constitute such a contract a 
common intention bo wager is essential. 
They also point out that even where one 
party is a speculator and did not intend 
to deliver and the other knew it, yet in 
the absence of a bargain or understand¬ 
ing, express or implied, that the goods 
were not to be delivered, a contract other¬ 
wise innocent will nob become a wager 
and that the mere fact that as to the 
greater part of the goods there was no 
delivery but only an adjustment of claims 
will not vitiate the transaction. This 
case lays down what should be consi¬ 
dered to be only a speculative bargain as 
distinguished from a wagering one and is 
in a line with the eases in B, Tod v. 
Lakhmidas Purshotamdas (7), Peroska 
Gicrsetji v. Manekji Dossahhoij (8). Ajudhia 
Prasad v. Ijahnan (lO), -Toslxi Narhadar 
skankar v. Mathnradas Ol) and Manila! 
Dharamsi v. Allikkai Ghagla (12). 

The only other case thab need be re¬ 
ferred to is b!ic case of Mayiilal Ragk unath 
V. Radhakisson Ramjhoayi (13). In that 
case the learned Judges held that the 
contract was a wagering one. That case 
was referred to principally for the dis¬ 
cussion in it of the Privy Council decision 
in Bhauaioandx-s Parasram v. Biujorji 
RiUtonji f6) above cited. We are, how¬ 
ever. l>ouiid to follow the Privy Council, 
iho question for us in the present case is 
whether on the evidence it falls within 
the class of cases dealt with in Bkagwaji^ 
das Parasram v. Burjorji Ruttonji (6) 
and similar cases above cited or under 
Strachan s case and other cases of wager- 
loS agreements. 

Before considering the evidence as to 
the nature of the suit transactions it will 
ho convenient to state what 1 understand 
to ho the meanings of the two expressions 
patfca patti ” and “ havala chibs ” which 
are frequently used in this case. “ Patta 
patti " is a Gujarati word recently intro¬ 
duced into Madras from the north • it 
moans literally “ adjustment ** or *' settle* 
mont.'* Ex. VI series which are some 
of tho iiatta ivitties tiled in the case show 
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what they are like. They are in the form 
of delivery ord-as given by the seller to 
the buyer for the goods mentioned in 
them, on some third pj,rty who has made 
a contract to sell the same goods to the 
seller. Ex. VI is a patta patti with one 
K. G. Raghava Chetti which plaintiff 
gave to the defend ints for 10 bales of the 
100 bales contract he mide. The defen¬ 
dants accepted the patta patti for those 
bales and it is signed by their agent, 
Trinabik Lai. Although c illed delivery 
orders these patti patties are not really 
delivery orders but are merely what may 
be called token delivery orders as no goods 
are deliverei under them They are used 
only as a S'*ttlement or adjustment of 
delivery. As in these trinsactions where 
patta pittiesare u-el the origin l 1 seller 
becomes the ultimate buyer before the 
“ vaida ” or the d ite fixed for perform¬ 
ance no ac^iual delivery is contemplated 
or is necessary. Witnesses have been 
asked about the meining of patta patti 
and there is a bo ly of evidence on the 
point. The defendants’ second witness 
Rupsingh has explaine l what he under- 
stinds by paHa patties. He says that it 
is not intended tint goods should be deli¬ 
vered under a pitta patti. In fact it is 
issue I when there are no corresponding 
goods aviilable for delivery. The evi¬ 
dence of Righ'ivalu Ghetti, D. W. 4, fur¬ 
ther explains how patta patties are uti¬ 
lized. D. W. 7, a clerk of one of the 
merchants who book pirt in the sales and 
purchases in this case says th it patta 
patti “means” sending i*ound delivei'y order 
to several pers-jns without goo Is.” Plain¬ 
tiff's own igent Govinda. P. W. 1, says 
” pitta pitti ” means ” adjustment of deli" 
verici” and that if ill pirties agree patta 
patties are made. P. W. 2 says patta 
patti “ meins ” if a per-on sells and the 
samecontrict is sold to different persons 
and again it comes to the seller and if the 
parties agree then to save labour pitta 
patti is mide.” Plaintiff-’s vikil natur¬ 
ally trie 5 to make out that the issu-'. of 
*' patta picti ” is merely an adjustment of 
delivery in an ovdi-'ary commercial trans¬ 
action'if the parties agree to it at or 
liefore the ” vaida ” date. But I am in 
dined to think on the evidence that patta 
l>attifs are not generilly used unless the 
contract in its inception was understood 
as not retiuiring performance by delivery. 
It may be that in exceptio'^al circura 
stances a real contract is subsequently 


settled by the issue of patta patties and 
payment of difference. Plaintiff has 
shosvn one such case Dut one may safely 
infer that the giving of patta patties by 
the sell; r, at any rate, where the seller 
does not get the permission of the buyer 
to do so beforehand but gives it as a 
matter of course, indicates that the par¬ 
ties did not intend "ro give or receive 
delivery of the goods. 

Havala chits are given in such trans¬ 
actions by the buyer to the seller for the 
price just as patta patties are given for 
goods. It is in the form of a letter by the 
buy^r to the seller addressed to the for¬ 
mer’s buyer to pay a certain sum of 
money representing the price of goods to 
the addi-essee of the letter, and to debit 
the am )unt in the former’s account. They 
are not promissory notes as the levrned 
trial Judge seems to have thought but are 
in form orders to pay to a named person. 
They are not ordinary hundies and they 
are not negotiable instruments in form. 
Ex IV is a sample of them. They are 
written on pieces of piper and are issued,, 
according to the evidence in the case, in 
connexion with patta patties when money 
is not intended to be paid. They are also- 
really mere tokens. The fact that they 
are written often on dirty and torn pieces 
of plain paper without any stimp or any 
other formality would seem to indicate 
that they did not represent money but 
were mere tokens to show the price agreed 
to, so as to enable the parties to calculate 

the differences afterwards. 

There is a good deal of evidence in 
the case which there is no reason to 
distrust that some of the merchants 
in Madias did enter into extracts 
ostensibly for the purchase of goods 
but in reality only bo pay or receive 
difference on the “Vaida” date and in 
connexion with such transactions patta 
patties and havala chits were exchanged 
without any idea of delivering the goods 
or paying the price. There cm be no 
doubt on the authorities that such trans- 
aebi )ns are wagering transactions unen¬ 
forceable in law as tHey are really a form 
of gimbling on the fiuctations of prices 
in the market. The defend tat s contended 
that all the three plaint transactions 
were of this nature but plaintiff asserted 
them to be real and valid commercial 
transactions. The main dispute between 
the parties is, however, as regards the 
third contract of 100 bales. As regards 
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th^B^l^Baoe of' 20 bales, 15 bales ' were 
sefe61ed>by ekohange and plaintiff claims 
Bgts^^6-‘14“0 as due on that account. 
Plaintiff also claiths the price of five 
bales acfrUaHy delivered which defendants 
admit. The defendants admit in all 
Rs. 2,325'4"0 as due and plaintiff has not 
attempted to prove more is due. The 
30 bales are thus accounted for and the 
dispute is thus confined to the 100 bales’ 
contract. It is not, therefore, necessary 
to consider the other two contracts 
except perhaps in so far as they have a 
bearing on the nature of the last con¬ 
tract. 

With regard to the 100 bales’ contract 
what happened is this. Plaintiff made 
an agreement with defendants on 2i8t 
November 1922, for sale of 100 bales to 
him at Rs. 15-4-6 a bundle, Vaida being 
at the end of November. No goods were 
delivered by the plaintiff in pursuance 
of this contract bub plaintiff gave patta 
patties for the whole lot. There was 
some confusion raised in this connexion 
with reference to a lot of five bales which 
plaintiff actually delivered because of a 
mistake made by defendant’s clerk Rup- 
singh who entered these goods in defen¬ 
dants* book as having been delivered 
towards the 100 bales’ contract. The 
goods were sent by plaintiff for one of 
the other contricts as appears from his 
books and Ex. XVI. The delivery, it is 
clear, was not made by the plaintiff for 
this contract and the entry in defendants’ 
book is purely a mistake as explained by 
Rupsingh I do nob think that this mis¬ 
take can properly he relied on as showing 
that the 100 bales’ contract was to be 
performed by actual delivery of goods 
as was attempted to be done by the 
plaintiff’s vakil before us. I have no 
doubt that whole of 100 bales’ contract 
was settled by delivery of patta patties, 
llaintiff hkd no goods to deliver except 
some nine bales in his godown as shown 
by his stock book Ex. E. Plaintiff’s 
agent says he sent two telegrams, D 1 
and D2 for go)ds from his Calcutta 
hvanch bub it is very doubtful whether 
they refer bo the goods of the 100 bales* 
Qontraot. In any case it is admitted that 
he obuld ^ nob have gob the goods from 
UalotHain time by the “ Vaida” date 
which the end of November. When 

contract he had not 
patties with him to make 
P thb 100 bales,. He had patta patties 
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only for 25 bales with him and he pro"^ 
ceeded, therefore, to make contracts with 
other dealers for 75 bales. He arranged 
to get from Raghavalu Chetti patta 
patti for 60 bales for this contract, ten 
biles from Kapurchand and five bales 
from Umedmal who were all dealers who 
had similar contracts with the defendants 
through intermediaries. The defendants 
filed before us a list of these contracts 
the gemral correctness of which was 
admitted by the plaintiff’s vakil. Of the 
patta patties for 25 bales which plaintiff 
hid in hand when he made the 100 
bales’contract, 20 of them be got from 
Amritlal Mangildas who got them from 
one A. K. Jusub who gob them from the 
defendants. The remiining five also he 
got from Amritlal who got them from one 
V. C. Seshachellam Chetti who got them 
from defendants. He obtained all these 
in October. The 60 bales he obtained 
from Righavalu Chetti after he made 
his contract with defendants ; the latter 
had got 20 from defendants directly, 20' 
from one J. Hoosain to wiiom defen¬ 
dants had sold, lo from A. K. Jusub who 
had got them from defendants and five 
from one Maganlal who had got them 
from defendants. The ten bales patta patti 
which plaintiff got from Kapurchand, he 
got from Amritlal who had got them from 
Chotalal who got tlmra from Raghavalu 
Chetti who had them from defendants. 
The remaining five bales he got from 
Umedmal who gob them from defendants. 
Nob one of these men had any g ods 
corresponding to the contracts. Several 
of them who have been called say that 
they had no idea of delivering goods at 
all or paying the price. Havala chits 
were given in token by all these dealers, 
the plaintiff having refused to take them 
when tendered to him by the defendant'^ 
under Ex. XX. Plaintiff’s agent does not 
say that the defendants agreed with him 
to take patta patties for the 100 bales 
before he proceeded to provide himself 
with such pat^ patties. Ho did it as a 
matter of course and when they were 
tendered to the defomiants they accepted 
them without any demur. It is only 
when plaintiff refused to take havala 
obits and the amount of the differences 
tendered by the defendants but insisted 
on payment of price that trouble arose. 

She plaintiff s conduct in bavin-v un 

Who had them 
direobly or mdireotly from the defendant 
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and thus completing- the ring, without 
obtaining defendants’ consent beforehand 
that they would accept such patta patties, 
and in tendering them to defendants in 
lieu of the goods and the conduct of the 
defendants and of the various dealers 
who are involved in these transactions, 
who gave patta patties and received 
havala chits and who had none of them 
any goods to deliver and who say they 
had no intention to do so or to pay the 
prices show clearly to my mind that the 
defendant’s version is true, that the con¬ 
tract for 100 bales was a mere wager and 
the only idea was to settle differences 
on the Vaida date. Plaintiff was not play¬ 
ing the game when he turned round and 
refused to accept the havala chits and 
insisted on the payment of the price. 
Tt is explained that he did so because 
Raghavalu Ohetti, from whom be got 
patta patties for 60 bales and to whom 
ho would owe about Rs. 30,000 if prices 
were to be paid, had become his debtor 
to the extent of Hs. 60,000 or Rs. 70,000 
on account of other dealings, and was in an 
insolvent condition. If he could get the 
price from defendants he could set-off this 
Rs. 30,000 against the Rs. 70,000 and thus 

reduce’his claim against Raghava,lu and 
reduce to that extent tlie loss he may 
suffer hv Raghavalu’s insolvency. In 
fact he has broughc a suit claiming such 
a set off. Plaintiff has attempted to 
rtive a colour of reality to his dealings after 
disputes arose by tendering the purchase 
money to some of the pei^ons from whom 
he got patta patties. One of them is 
Atnritlal ■ his gumastah D. W. 5 says 
plaintiff sent a cheque for Rs. U,79.o-^-0 
on 4th January 1923 , and when a-ked 
whether his master had paid Seshachellam 
and Joosaf from whom he had got patta 

!he money hut wanted ha\ala chibs. 
D. W. B.the agent of Kapurchand. was 

also paid the price Rs. 6,064_6-0 on 16th 
iLemher 1922. B. W. 9. Umedmal says 

IhTt plaintiff forced him to ^ 

Rs 3 031 on 4th January 1923, and he 

put it in the suspense 

once in favour of the J^^hin- 

drawn from these payments, if anythin^ 

tlVo; show the plain tiff's anxiety to mate 
a wacering transaction look real. 

Z^tU whole of the eviderce. I have 
come to the conclusion that it is proved 
that the contract in question 
purely wagering one and is unenforceable. 
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The suit so far as it refers to it must be 
dismissed. There will be a decree in 
plaintiff’s favour for the amount admitted 
Rs. 2,325-4-0 and further interest at 
6 per cent, from date of decree. The rest 
of the plaintiff’s suit is dismissed with 
defendant’s cost in both Courts. 

By Court .—By consent of both par¬ 
ties the figure in the decree which is 
given as Rs. 2,325-4*0 will be altered into 
Rs. 2,975-15-0. To this will be added 
Rs. 24 3*12-0 the sum which is admitted 
to be due in paragraph 3 of the written 
statement. 

Decree modified. 
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Kumakaswami Sastrt and 

KKISHNAN, Jrl. 

K. G, Muhammad Hussain i^ahib and 
others —Defend ants— Appellants. 

V. 

P. Baha Sah and others —Plaintiffs— 
Bespondsnts. 

Original Side Apjieal ISo. 1J2 of 1923, 
Decided on lOth March 1925, from a 
decree and judgment of Goiirts-Trotter. 

C. -1., D/-12th July 1923. 

Tort — Isuisancc—huilding oj temple or man- 
tapam is Usd / not an actionable nuisafiee. 

In the absence of evidence the mere fact that 
a temple is built would not justify an assumption 
that the temple, if built, would be v 

nuisance to the neighbours of the locality , 
less can it be held that the building of a manta- 
pam annexed to a temple would be sueb^ a r^m- 

sancc. ‘ ' 

E. Narasimha D/er—for Appellants- 

G. Krishnasamy Iyer—for Respondents. 

Kumaraswami Sastri, J. This is 
an appeal against the judgment of the 
Chief Justice restraining the defendants 
by an injunction from preventing the 
plaintiffs from building upon their lands. 
The plaintiffs are Dharmakarthas of the 
Balasubraraaniswami temple in Pudupet 
situte in Rarayara Naicken Street. J-he 
defendants aie interested in a mosque 
^vhich was separated from the temple 
by three houses and a road which was 
about:6 feet broad where it took off 
from Narayana Naicken Street ^ j 

tapering off. It was about 13 feet broal 
bv the time it reached the end of the 
ra'osque The temple originally was m 
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btitF^ stabseqnentiy the 
Dbaima^rSbas w^^tiired' febree bouses 
wKiefa.‘biotight the temple pr6perfcy to 

‘ Whioh separated the mosque 
fr^mthe three houses. Having purchased 
the t^perty the Dharmakarthas wan- 
t^'fto erect a mantapam after demolish¬ 
ing the three houses which adjoined the 
original temple. In this they were 
obstructed by the Muhammadans who 
were interest^ in the mosque. There were 
police proceedings and the plaintiffs had to 
go to Court because they were restrained 
by the order of a Magistrate from build¬ 
ing upon the temple property. The suit 
was originally tried by Mr. Justice Bake- 
well who thought the plaintiffs had no 
cause of ’action and dismissed it. On 
appeal it was remanded by Justices Ayling 
and Odgers and the suit finally came 
on for trial before the Chief Justice. 
There was no evidence left in on remand 
and, so far as the evidence in the case 
goes, there is no evidence that the build¬ 
ing proposed to be erected would necea- 

^ nuisance. In the plaint 
which was filed in the suit all that is said 
in para., . 10 is with a view to meet 
the essential requirements of the temple 
and its worshippers, the plaintiffs demo¬ 
lished the house marked B just next to the 
temple with a view to build on its side 
a mantapam to be used for various pur¬ 
poses connected with the temple”, I said 
before there was no evidence to show 
that this building, if erected, would 

necessarily amount to a nuisance so as to 
entitle the Court to prevent the building 
in anticipation of a nuisance that was 
likely to be caused. Mr. Narasimha Iyer 
argues that the very fact that a temple is 
going to be built necessarily would be a 
nuisance to the adjacent inhabitants 
owng to the music and the tom-tom and 

other accompaniments of a temple. I do 

not think we can hold in the absence of 
evidence, that the mere fact that a 
tomple is built would justify us in as¬ 
suming that the temple, if built, would bo 
an actionable nuisance to the neighbours 

much less can we hold 
that the building of a mantapam annexed 
^ a temple would be such a nuisance. 
Xhq temple according ?to the plaintiffs, 
aha ^t,is not found agoinst, whs an old 

A. several years. 

It^e aboutr’ three houses off this mosque 

ana any^ tom-tom must have been a 

nuisanoe ibr several Vaars, There ik no 
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objection now to the worship which is 
conducted in the temple, but it is com-^ 
plained that the building of that manta¬ 
pam will create such an actionable wi’ong 
as to justify its prevention. As I said 
before, I do not think we can hold, in the 
absence of any evidence, that it will be 
a nuisance. Several cases were cited by 
Mr. Narasimha Iyer, but they were all 
cases where there was evidence that 
there was a nuisance or that the proposed 
building^ was of such a character as 
necessarily to ^ amount to a nuisance if 
completed; but in the case before us those 
eleinents are wanting. Wo think that 
Justice Ooutts-Trotter has correctly de¬ 
fined the rights of the parties. He says 
in his^ judgment : the Oharmakarthas 
are entitled to alter and extend the pres¬ 
ent temple building marked A in any 
lawful manner they choose and to erect 
on the sites marked B.G, D and E any 
buildings which shall conform to the 
requirements of the municipal law now 
or hereafter to be in force, and that the 
defendants are not entitled to interfere 

of plain- 

tins. Ihis IS the sole declaration which 
the learned Judge says he makes. As 
regards the argument that it may be a 
nuisance -later on, the Judge observes; 

1 am not going to make any declaration 
touching the user of the building, and 
when I restrain the Muhammadans from 
interfering I mean from interfering by 
physical acts.” It is difiScult to sea W 
any objection can be taken to the -iniunc- 
actually granted by the learned 

in which that 
injuot on IS embodied unless we can hold 

that the mere building would be such 
act as necessarily to amount to a nui- 

to which there is no evidence 
To^t tbrnk circumstances I do 

not think there is any reason for inter- 

V’® i^^Sment of the learned 
’’i? oonfined the injunction 

tins rights are concerned. The appeal 
therefore, fails and is dismissed 

The plaintiffs have filed a memorandum 
of objections, but I do not think ^ 
anything in it. So far as tL orfcof 

the ^egistretd ivre conoerned .a 
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tion. So {ar as the costs are concerned 
I do not see any principle which the 
learned 'Judge violated. The plaintiffs 
expressly asked in their plaint, prayer 
C, to set aside the orders, and the learned 
Judge held that he had no power to do 
so. To that extent the claim failed and 
the learned Judge was right in giving 
the defendants some benefit in respect of 
the reliefs which the plaintiffs asked in- 
fructuously. The memo, of objections 
fails and is dismissed with costs, 

'Krishnan, J.—The facts of this case 
are all set out in the judgment of the 
learned Chief Justice and also by my 
learned brother who has just delivered 
his judgment. The appellants’ argument 
is based on the contention that the build* 
ing of a temple is in itself a nuisance 
to the neighbourhood as there is likely 
to be some music and other noises emana* 
ting from the temple when the worship 
in the temple goes on. The appel¬ 
lants’ vakil, therefore, wanted us to hold 
that the building of a temple, particularly 
in a street in a city like Madras, must be 
treated as in itself a nuisance and be 
prohibited by an injunction order. I am 
entirely unable to agree with the learned 
vakil for the appellants that the building 
of a temple can be treated as in itself a 
nuisance. If afterwards, in the way in 
which the temple authorities use the 
temple an actionable nuisance is commit¬ 
ted by them, it will be time enough for 
the appellants then to take action. The 
declaration that has been given by the 
learned Judge in this case will nob pre¬ 
vent their rights being put forward in 
any Court if they do have any such rights 
resulting from the action of the plaintiffs. 
So far as I can see the declaration that 
has been given to the plaintiffs is 
that cannot be objected to at all. The 
learned Judge declares that plaintiffs are 
entitle 1 to build in a lawful manner 
whatever building they like to pub upon 
tl.esibe they have acquired and that 

is a right which every owner of 

has got. It is nob pretended that the 

building in this case will in any way 
interfere with the light and air or other 
rights of anv neighbouring owners, ihere 
is no ground whatsoever for objecting 
to the declaration granted. The learned 
Judge says expressly in his judgment 
that he was not going to make any 
declaration touching the user of the build¬ 
ing and, as I say, if the user proves to 


be a nuisance, it will be time ei^ough, lon^: 
the defendants: to. take action. t 

In the memorandum of' objeotionsf 
it was urged by the plaintiffs that nothing 
is said in the decree about, their . right.tjO) 
build a gate. Although' there, may be- 
Dothing express}.y ip,the decree^the leartn.' 
ed Judge has stated in Jiis judgment that 
^*the plaintiffs can build what they lilce; 
they can build,a gate if they like.. 7; 
Evidently the,- right to. build .a.gate is 
included in- ;the. right, to ’build, givenj 
by the decree. There wasno object 
in filing the memo; of ,objections on 
that point. As regards the costs I agree 
that this is not a casei in which we .oan. 
properly interfere with the disoretion 
exercised by the trial Judge. The appeals 
fails as also the memorandum of objep* 
tions, and they are dismissed with costs. 

Appeal dismissed. 
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Devadoss and Waller, JJ. 

I 

(BohiseUi) Mamayya —Appellant. 

V. 

The Official Receiver, Guntur —’Res¬ 
pondent. 

Appeal No, 450 of 1923, Decided 
25th August 1925, against ‘the order ot 
the Disb. J., Guntur, D/- 19th April 
1923, in Insolvency Appeal No. 32 of 
1922. 

Proinnclal Insolvency Act (5 of 1920). S. 54— 
Fraudulent prefer^'nce—Official Receiver need 
not tnaJee out undervntu'itlon of the f^roperty, but 
only tile Intention of the insolveyit—Intention of 
iruji'^feTee is Immaterial. 

In a case of fraudulent preference, it is not 
necessary for the Official Receiver to make out 
that the property alienated was undervalue^ 
The gist of fraudulent preference lies in 
preferriug one creditor to another when the 
iusolvent is unable to meet his liabilities fully. 
In such cases the Official Receiver has only to 
make out the intention of the iusolvent. The 
intention or motive of the transferee ia 
immaterial. Even tf the creditor has taken a 
bona fide sale from the insolvent in dischar^ 
of a debt to him that does not make the 
transaction a valid transaction if the intention 
or the view of 'the insolvent is to prefer that 
creditor to others. [P 33^, C 1, 2J 

S. Varadachariar, fC. Ramamurthi and 
K. Kameswara Rao —for Appellant, 

N. Rama Rao—hr Respondent. 
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^iitdgniettt>.^This appeal is'^ agaitis& ^ 
theviOtddV- -df ^ ®i3fer'ldfr '' J%dg^'' of 

GniifcUlif a^Se '^the aHenatiottiti^' 

favour of bhe appellant made -by * 

insolvent ^oib' the 35&h Sepbombet 1918 

udder Ex.^I*' Ittr.'Varadacharij.r for'fehe 

• ^ 

appellant ‘conbendo that the sale is a 
hoda fide sale for adequate consideration. 
Tho learned. Judge has attached impor* 
‘tanoe to the faOt that the properties sold 
wore undervalued. »In a ca3e of 
fraudulent preference, it ‘ ■ is not 
necessary for fche '*©fiioiaI Eeoeiver to 
make out that the pi^operty alienated 
was undervalued. The gist of'fraudulent 
preforenoe lies in' preferring one creditor 
to another when the insolvent is unable 
to meet his liabilities fully. In this case, 
the creditor j)r6senbed a petition to 
adjudieaiie the' insolvent on the 196h 
December'I 91 8, and on the lObh Mai*ch 
1919, the insolvent presented an applica* • 
w "tio'n for boihg adjudicated an insolvent, 
lb is also in evidence that the insolvent 
alienated almost all the ,properties in his 
possession between the date oE Ex; 1 and 
iihe date on which the petition for 
adjudication was filed by the creditor. 
The appellant is a relation of the'insol¬ 
vent, his wife 'being the niece Of the 
insolvent's wife. and. as the learned 
Judge remarks, there was no pressure by 
the appellant on’ the insolvent for the 
ipaymenb of hia debt. The consideration 
for Ex. 1 is partly a debt due to the 
appellant and parbly a debt due to the 
Dank which the appellant was asked to 
a)iy.^ As A considerable portion of the 

n was a ddbt due to the 
^ -appellant, the sale to him of the in3ol- 
'vent'a property was with a view to 
prefer him to other creditors. There 
■is another oirourastance Which also goes 
to show that tho sale was nob a bona fide 
sale. Tho ineolvent who sold his 
■dwelling-house to tho appellant is now 
in possession of the same under a rental 
•agreement, Ex. IX, taken in tho name 
-of his son. A person in embarrassed oir- 
•oumsbanoes, who has a number of 
Umbilitios to meet, does nob think of 
selling his dwoUing-house first unless it 
bo to put it out of tho reach of his 
oredUors. The insolvent sold not only 
^ ‘the dwelling house, hut also about 21 
ftorea of land and bricks, about 50,000, and 
the standing crops which tho learned 
Judge values at Rs. 750, All these are 
^iroumstanoes going to show that the 


■ obleot^J the-insolvent was only to prefer 
thb'kippell'int to'other creditors; In:cases 
^ of ' fraudulent preferences Jthe JOfiQoial 
Eeoeiver : has .only to make . out the 
intention of the insolvent. The'intentdon 
■or motive of the appellant is immaterial 
Even if the creditor takes a bona fide 
sale from the insolvent, in discharge 
of a debt to him that does not make the 
transaction a valid transaction if the 
intention or the view of the insolvent 
is to prefer- that creditor to others. 

We agree with the learned Judge in, 
holding that the transaction is void as 
being fraudulent and we dismiss the 
appeal with costs. 

' Appeal dismissed: 
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Devadoss, J. 

Bajaoopala Iyer —'Defendant 
—Petitioner. 

. 1 

V, 

S. K. Muthuramier —Plaintiff—- 

Respondent. 

Civil Revision Petition No. 525 of 1924, 
Decided on 4th March 1925. against the 
order of the Dist. Court. Madura, D/- 1st 
February 1924. 

^ Cti’iZ p. O., O. 7, P. 10 — Defendant'ohjecll'ng 

that plalnti/ft clafm is purposely overvalued 
by hifuding i'eni wUkoat any title Court cannot 
invfi'iyiga*e and decide the U^ue for considering 
whether it has Jurhdictlon. — Jurisdiction, 

The Court for the purpose of considering whe¬ 
ther It has jurisdiction or not cannot decide a 
a ^atenal issue in the case. In order to find 
out whether the claim of the plaintiff is bona 
fide or.not, when a pUiutiff claims two items 
of property and the defence is that there is some 
dispute as r'gards one item of the prept-rtv and 
the other Item has been included iu the idaint 
to give jurisdiction to a higher Ccurt. the 
Court would not bo justified iu deoidi 'c whether 
tho haH a title U, tho other Uou,: and 

whether tho Court would have juristliction if the 
other item was excluded. The more fact that the 
cL.nn to tho other item is unterabJe is not a 
sufficient reason for tho Court to say that the 
olium ia an inflated claim and the suit should 
havo bron fih-d in :i Court , f lower monetary' 
jurisdiction ; -il Mad. i71, JW. on: 8 JSotn 81 

CP. 340. 0. i,i}. 

B. Siiirama ;?ao and S. B. Muth 
Iyer —(or Pi'titiorer. ' 

Ji. Biijiih lyct —for RespoDd^fc,' 

*3 *ti •fiplioatioD la 
revtso tho order of tha District Jiulce of 

Madura, who reversetl the orrier of tho 
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Subordinate Judge of Madura directing 
the plaint to be returned to the plaintiff 
to be filed in a Court having jurisdiction 
to try the suit. The plaintiff valued his 
claim at Es. 3,078 and filed it in the 
Subordinate Judge’s Court at Madura. 
The defendant contended that the suit 
was overvalued and the Court had no 
jurisdiction to entertain it. In support 
of his contention he produced a letter of 
demand written by the plaintiff to the 
defendant on 21st November 1922 claim¬ 
ing interest at 12 per cent, per annum in 
case the defendant was not willing 'to 
transfer the 20 shares alleged to have 
been contracted to be sold to the plaintiff. 
Eelying upon this, the Subordinate Judge 
held that the claim for interest at 18 per 
cent, was not a bona fide claim and that 
the suit was purposely overvalued for the 
purpose of giving jurisdiction to the Sub* 
Court. On appeal the District Judge held 
that the plaintiff had a right to value the 
suit at any figure he liked and the 
question whether the interest claimed 
was legitimate or not was one of the 
issues in the case and should not have 
been decided for the purpose of consider¬ 
ing the- question of jurisdiction. It is 
urged by Mr. Muthuswamy Iyer that the 
plaintiff purposely ovexwalued the suit in 
order to give jurisdiction to the Sub-Court. 
It looks as if the plaintiff claimed 18 per 
cent, interest in the plaint in order to 
bring the suit within the cognizance of 
the Subordinate Judge’s Court of Madura. 
But the question is whether the Court, 
for the purpose of considering whether it 
has jurisdiction or not, could decide a 
material issue in the case. In order to 
find out whether the claim of the plaintiff 
is bona fide or not, when a plaintiff 
claims two items of property and the 
defence is that there is some dispute as 
regards one item of the property, and the 
other item has been included in the plaint 
only to give jurisdiction to a higher Court, 
would the Court be justified in deciding 
whether the plaintiff has a title to the 
other item, and whether the Court would 
have jurisdiction if the other item was 
excluded ? When a plaintiff -comes into 
the Court claiming damages he can put 
the amount of damages at any figure he 
likes. The mere fact that the claim is 
untenable is not a sufficient reason for 
the Court to say that the claim is an 
inflated claim and the suit should have 
been filed in a Court of lower monetary 


192 ^: 

jurisdiction. The observations of the- 
learned Judges in Koti Pujari v. Manjaya 

(l) apply to this case. The learned Jndge^ 
observed : 

These are the very questions con- i 
nected with the proper valuation of the 
subject-matter of the suit. Very grave 
inconvenience and confusion would result 
if pleas raised by the defence as to the 
right of the plaintiff , to portions of the 
relief sought'by him, and which he would 
be entitled to on establishing the allega¬ 
tions of ;the plaint, were allowed to be 
treated as preliminary questions affecting 
the valuation of the suit, and which ought 
to be determined in order to ascertain the 
Court in which the suit should be 
brought.’* 

The facts in Lakskman Bhatkar v. 
Babaji Bhatkar (2), are distinguiBhable^ 
from the facts in Mima Hyder Alii Sakib^ 

V. Hussaia Baza Sahib (3). In Lakshman 
Bhatkar v. Babaji Bhatkar (2) it was held 
that the plaintiff had intentionally valued i 
the claim too high in order to bring the , 
suit within the higher jurisdiction. In 
Mirza Hyder Alii Sahib v. Hussain Baza 
Sahib (3) a certain relief was asked for 
which was neither incidental nor neces¬ 
sary to the main relief in the case,. 
Mr. Justice Bakewell held that that relief 
was purposely put in to oust the juris¬ 
diction of the City Civil Court. In this 
case it cannot be said that the claim for 
interest at 18 per cent, is on the face of 
it a false claim. It may be an untenable 
claim. It may be that the plaintiff will 
not be able to substantiate his claim for 
interest at that figure but that should not, 
weigh with the Court in determining 
whether the plaint is properly valued or 
not. I, therefore, consider that the order • 
of the District Judge is correct, and there 
is no reason to interfere with his order; 

The petition is dismissed with costs. 

Petition dismissed. 


(1) [1898] 21 Mad. 271. 

(2) [1884] 8 Bom. 31. 

(3) [1914] 1 L. W. 398, 
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^ i Kumaraswami Sastri, J. 

’ (B/ Baja Bajestoara) Muthttirapialinga 

Avergal —^Plaintiff—Pe6ifcioner. 

Secreta'i'y of State andi‘another—'DeienA’" 
—Eespondents. 

Civil Revision Petition No. 607 of 1924, 
-Decided on 12th . March 1925, from the 
^rder o^ the Diet. Munsif, Bamnad, D/- 
I5th August 1924. 

^5^ (c) Civil P, C„ O, 1, B. 10— Suit comprc- 
■mised—Court cannot add party thereatter^Clvll 
P. C., O. 28, P. 3. 

Under 0.'23, R. 3, the Court is bound to pass a 
-decree in terms of the compromise if it is legal and 
- -’valid and it cannot addaiparty to the proceedings if 
the original partjies, terminated the suit, by such a 
Jawful compromise. [P 341 C 2] 

(6) Madras Local Boards Act, S. 38’—‘Contracts 
iMued on resolution subsequently set aside—Con’ 
Iracts are not ', in valid. 

Quaere : S. 38 by necessary implication do not 
'necessarily render all contracts invalid where such 
•contraota^re based upon the resolution which has 
«>een set aside by th6‘,Government. £P 342 O 2] 


^ A. Krishnaswami Aiyar — for Peti 
iioner. 


Got;^. Pleade }—for Respondents. 

.Judgment.— This is an application to 
, Tevise the order of the District Munsif 
j -of Ramnad directing the Secretary of 
'State for India in Council to be made 

• a party -to'the suit which was filed 
%y the Rajah of Ramnad against the 
Dnion Board of Bamnad for a deolara* 
"tidn that certain streets around his palace 

4 belong to him and ard liot vested in the 
'Union Board. Trouble seems to have 
arisen from the fact that during the 
survey under the Survey Act these 
*^®ds were classified as public streets. 
The suit, however, as appears from 
*the note of the District TVIunsif, was 
‘hot a suit under the Survey Act but 
was a suit by the plaintiff to esta¬ 
blish his title to the roads. There 
-Was a compromise entered into between 

* *‘^6 Rajah of Ramnad and the Union 
Board and this compromise was entered 
‘into after a resolution of the Union 

^ joint petition was put in under 

^ ^ Procedure Code 

'On the ^6th of April 1924, where it was 

.waved that the (parties had oome 
jjo an agreement and 'that a deorea should 
®e pasaeddn terms.of the mainamah^^ By 


that tazinamah the defendant Board re- 
eognized the ownership of the plaintiff 
over the lanes A, B and C mentioned in 
the commissioner’s plan ; the plaintiff 
. was to allow the public free use of the 
lanes from 6 a. m. till 9 P. M. for ever ; 
and the plaintiff was given the right to 
close the lanes except during the hours 
when the public were allowed access ; 
each party was to bear its own costs. It 
was prayed that a decree be passed in 
terms of this razinamah. This petition 
was put in on the 26th of April but no 
order was passed on it. It appears from 
the affidavit filed on behalf of the Seore" 
tary of State for India in Council that 
the Government on the 4th of July 1924, 
long after this petition was presented, and 
purporting to act under S. 38 of the 
Docal Boards Act rescinded the resolution 
of the Union Board to enter into a com¬ 
promise. On the date the petition to 
record the compromise came on for hear¬ 
ing, the Secretary of State for India in 
Council put in a petition to be made a 
party to the suit and the District Munsif 
without deciding the petition already 
filed to record the compromise passed an 
order making the Secretary of State for 
India in Council a party to the suit. The 
present revision i)etition is filed against 
that order. 

The contention of Mr. Krishnaswami 
^yar for the petitioner is that, under 
O. 23, R. 3, Civil Procedure Code, the Court 
was bound to pass a decree in terms of 
the compromise, such compromise being 
legal and valid, and that it was not com- 
,pet0nt;to the Court to add a party to the 
proceedings where the original parties 
terminated the suit by a lawful compro¬ 
mise, O. 23. R. 3 runs as follows :— 

Where it is proved to the satisfaction 
of the Court that a suit has beeu adjusted 
wholly or in part by any lawful agrae- 
noent or compromise, or where the defen¬ 
dant satisfies the plaintiff in respect of 
the whole or any part of the subject- 
matter of the suit, the Court shall order 
such agreement, compromise or satisfac¬ 
tion to be recoi-ded, and shall pass a 
decree in accoi'dance therewith so far ac 
it relates to the suit.” 

It seems to me to be clear that if this' 
compromise between the Union Board^ 

one. the Diajnet Munsif had no i>ower to 
add any i»rty but he had only power to 
imsa a decree m terms of the compromise 


84%^,ftJ^4ra8 Sethupathi v. Sect? op S 3 ?ate CKutnarawami -Sasbri, J.) 

Lotfal Boacd, <&ti bd'^eierj)ised so long 
as fchemabfcer rests in the stage of a mere 
resolution which as between the Board 
.and the. Government, the Government 
,,pan interfere with, and that so long as the- 
rights of third parties are validly created 
under a contract which cannot be im¬ 
peached on the ground«of fraud or misre¬ 
presentation or ultra- vires, the contract 
is enforceable irrespective of what the 
Government may do under, S. 38. Eefer- 
ence has been made to the ^^cisions in 
Allen V. Gold Reefs of West Africa (:)t- 
Britisk Mui'ae Syndicate^ Ltd. v, Alperton 
Rubber Company^ Ltd (S) and Baity v. 
British Equitable Assurance Company (4) 
and to Vol, VIII of Halsburys Laws of 
England, p. 381. It is argued by Mr. 
Anantakrishna Aiyar that S. 38 by neces¬ 
sary implication renders all contracts 
invalid where such contracts are bas>ed 
upon the resolution which has been set 
aside by the Government ; in other 
words, that all contracts which are enter¬ 
ed into by Local Boards will, by virtue 
of S. c8, be of no . effect if the Govern¬ 
ment later on rescind tho resolution by 
virtue of the powers vested in them 
under that section which gives no timi 
within which the contract may be res¬ 
cinded. This would really mean that al) 
contracts are liable to ihe risk of beir-i 
cancelled at any period irreipective of ti t 
rights -of the parties. As at preset 
advised, I am not prepared to coii- 
cede -so wide a proposition, but it i 
unneces-ary , for me to give any decision 
on the point at this stage of the proceed¬ 
ings especially as any decision passed by 
me on this point would not be subject to 
an appeal. If the case goes to the 
trict Munsif for adjudication as to the 
validity of the compromise and should be 
pass any order one way or the other, it 
wpuld be subject to an appeal As it- i-^» 
is difficult to uphold the order of the Dis¬ 
trict Munsif who adds a party without 
determining whether the compromise has^ 
put an end to the suit. There is no¬ 
question about the effective addition of 
parties. I also refrain from saying whe¬ 
ther should, he hold that the compromise 
is invalid, this is a case in which the 


Sankaralinga Nadan y* Raja Rajes- 
n)ara j Dorai (j) has no application, Jn 
that case ,the defendants, \vho were 
Shapars,-were sued as representing their 
community. The High Oourtfound that thp 
compromise after decree passed in favour 
of the trustee by the Subordinate Judge 
was a breach of trust on-the part of the 
trustee and that third parties interested 
were entitled to intervene. Their Lord- 
ships of the Privy Council upheld the 
order of the High Court. In the present 
case there is no such charge.and the . suit 
is nob filed by or against either party, in 
a representative character. 

The fact that the petitioner claims a 
right or interest in the matter cannot, rif 
the suit was terminated lawfully by the 
original parties thereto, allow third 
parties to agitate their rights in the 
suit. If third persons have any inte¬ 
rest in the matter, their remedy is to 
file a separate suit. The District Munsif 
has passed no orders on the validity of 
the compromise and I think that the order 
which he has passed making the Secre¬ 
tary of State for India in Council a party 
is clearly premature. The first question 
to be determined was whether the com¬ 
promise was legal. On this part of the 
case I have heard the arguments both of 
Mr. Krishnaswami Aiyar for the peti¬ 
tioner and of Mr. Anantakrishna Aiyar 
for the Secretary of State. Mr. Krishna¬ 
swami Aiyar argues that the Local Boards 
Act constitutes the defendant, the Union 
Board of Kamnad, as a corporation with 
all rights of suing or being sued, or acquir¬ 
ing, holding or transferring property, 
miveable or immovable or to contract 
and do all other things which it considers 
proper or expedient for the purpos s for 
which it was constituted. The streets 
vested in tho Board under the Act and 
that/ Board w ls, leaving regard to the 
allegations in the plaint, the proper 
party to be impleaded, Tho contract 
therefore which resulted in the razi- 
namah was a contract entered into by 
a body which had authority bo enter into 
the contract. Such being the case there 
could be no question of the contract not 
being enforceable. It is contended by hiin 
that the provisions of S. 38 of the Act, 
which gives the Government the power 
to suqiend or cancel an y«resolution of the 

(1) ClOuHj SI Marl. 280=35 l.A. 176=12 C.W. 

N. 940=4 M.L.T. l01=8 C.F.J. 230=10 

Bom. ER. 781=18 M.L.J. 387 (P. 0.). 


( 2 ' 

(3) 

(4) 


[1900] 1 Ch. 666=16 T.L.R 213=7 MaD»“ 
417 = 48 \V. R. 452=82 L. T. 210=69 L-.J- 

I 916) 2 Ch. 186=84 L.J. Ch. 635-3^- 
T.b.R. 391=59 S.J. 494=118 l-.T. 8?3-. 
[1904] 1 Ch. 374=73 Ii.J.Cb. 24a 
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■". "y DEyADOSS,^ J. 

Punnc(>yya —Defendant 

■ 7 •; ' 

■• • V?- ,• k- 

.' Chi^lahalapudi Venhatappa Rao — 
Plaintiff—Respondent. 

Second Appeal Ko. 1471 of 1922, De“ 
oided ' on Tch November 1924, against a 
decree of the Dist. J., Kistna, Masuli- 
patam, in A. S. No. 101 of 1921. 

' TVan^fH of'Properly Act, S. 3 — Maie- 

rtiaU of'standing Ttou^^e sold—Sale is one of Im- 
mpvdUe^proper.ly—rliegisirallQn AcU S* ,2 (6). 

. A .. bpoM id built oi;i a site with founda- 

tioQS laid i i , it is immovable property. A 
houte which iis sold for the purpose of enjoy¬ 
ment as a house with au option to pull it down 
if the Vv) >dee likes, Is immovable property for 
ith^ purpoops of the Transfer! of Property Act. 
In the case cl a sale or^ any pthor contract it 
bhs to be seen in what state the property sold 
or dealt with nnder h contract was at the 
time of sail or contract. What the parties 
inte.'ided should be dono with the property after 
the sa 6 or pbntract should not be taken into 
oonsfderatio in deciding whether the sale or 
‘bontriiot is of "nioveable property or of immov- 
ahla4>ropert^ : 8 Ij, W, d4^ii>lsf. [P. 844, 0, 1 ; 2] 

' ('■i Tran fet tf Prof>erty Act, S,‘ 66—PwrcAafer 
of mortgaged property demoH^hlng strwfure there- 
pn and 1 ep^i^g fnatftri/gJifS liable Jo the mort- 
gageo (nr tfte mortgage d«6 /—LimltaHon Act^ 
Ari, I8i-^T. P- A6\ S. 7S. 

Bven if tht* purchasers of the mortgaged pro- 
^rty nhllod >down the house aud utilizad the 
mattrinls for ' other building ox otherwise dealt 

tbey oaupot escapoitheir liability as 
vendee's «.•! the mortgaged property. The mere 
fAct that morl^g^d^roperty exists in a different 
ah Ape v< from that ii which it was at the time of 
'Uitlrtgage would not extinguish the mortgagee's 
right aminst^he property in its converted date, 
an^ If the persm who has converted it has appro- 
yMatbd It to his own us^s either in the shape of 
inn ey of in' the shape )>of materials he would 
aHU: he . liable as a raor^tgoffor, and the period of 

*^1 »hoh pases is the^ psual period of 
|3^1tatiop^applioab]o to the oase pf a 'nor^ge. 

la. ^ ,. , ’’ . fP. 846, 0.‘1] 

*F, ^ishnd Apii^llanfe. 

K* Kriahnufthaoh aviar-^ios JK^apondont. 




' Judgtn'ent.—Tbe plaintiff's suit is on 
a hyixjbhecabion bond executed by the 
Ist defendant on the 16th May 1908. 
The 2nd defendant is impleaded on - the 
'ground that he purchased the hypothe¬ 
cated house after the date of the hy“ 
potheoation bond. Both the lower Courts 
have given a mortgage decree in favour 
of the plaintiff against both the defend" 
ants. The 2nd defendant pleaded in hia 
Written statement that the Tst defend" 
ant sold only the house to his father and 
not the site for a debt due by the 1st 
defendant to his father. It is unneces¬ 
sary for the purposes of this case to con¬ 
sider whether the purchase of the house 
was by the 2nd defendant or by his 
father. 

The contention of Mr. Krishna Menon 
for the appellant is that the suit is 
barred by limitation inasmuch as it is 
brought more than three years from the 
date of the sale to the 2nd defendant's 
father. His argument is that the 2nd 
defendant’s father purchased only the 
materials of the house and that Art. 36 
of the First Schedule of the Limitation 
Act is the proper article applicable to 
the oase. Before considering the conten¬ 
tion it is necessary to make it clear 
what was it that was actually sold by 
the 1st defendant to the 2nd defendant's 
father. Exhibit 1 is the document under 
which the sale was effected. It is dated 
12th January 1910. It is headed “ Sale 
deed of moveable property for a sum of 
Rs. 600 ” What was conveyed under the 
document was the site and “ all the 
wood materials, brick, walls, foundation 
etc., belonging to the house of 14 full 
gadees built of brick-walls herein and 
the different kinds of materials belonging 
to the said house.” In the body of the 
document the recital is : “ Therefore, 

henceforward you, your heirs and re¬ 
presentatives may enjoy the said property 
as you please and we, our heirs and re¬ 
presentatives will never raise any dis¬ 
pute in respect of the same.” Readipg 
the document as a whole it is quite clear 
that which was conveyed under it was 
the hou'^e and not the materials of the 
house after it was pulled down- It is 
admitted that when the sale deed was 

executed, the hou^^e was standing on the 
site. The 2nd defendant’s contention is 
that it was pulled down after the pur¬ 
chase and the materials were sold or 
utiliised by him. When the house was sold. 
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granfcing that under the document this, 
superstructure alone was sold, the sale was 
a sale of immovable property ; for the 
house was built on foundations laid in 
the earth and the house, therefore, is im¬ 
movable property even though it was con¬ 
veyed apart ;from the site on which it stood. 
The expression immovable ‘ property ’ 
is defined in the General Clauses Act 
thus: “ Immovable property shall in¬ 

clude land, benefits to arise out of land, 
and things attached to the earth, or 
permanently fastened to anything at¬ 
tached to the earth.” According 
to the Indian Registration Act 
XVI of 1908 immovable property 

includes land, buildings . and 

things attached to the earth or per¬ 
manently fastened to anything which is 
attached to the earth, but not standing 
timber, growing crops nor grass.” In the 
Transfer of Property Act immovable 
property does not include standing tim¬ 
ber, growing crops or grass. It is clear 
from the definition of the expression 
“ immovable property ” in the three 
Acts that a house which is built on a 
site with fondations laid in it is immove¬ 
able property. A house which is sold 
for the purpose of enjoyment as a house 
with an option to pull it down if the 
vendee likes, is immovable property for 
the purposes of the Transfer of Property 
Act. 

Mr. Krishna Menon’s argument is that 
the object of the sale was for the purpose 
of allowing the vendee to remove the 
materials of the house by pulling it down 
and, therefore, the sale is of moveable 
property. I am not satisfied that that was 
the intention of the parties to Ex. 1. 
Granting for argument's sake that the in¬ 
tention of parties was that the house should 
be pulled down and the materials should 
be removed by the vendee even then, what 
was sold was the house and not the 
materials and, therefore, the property 
that was sold was immovable property 
at th« time of the sale. In the case of 
a sale or any other contract we must see 
in what state the property sold or dealt 
with under a contract was at the time 
of the sale or contract. What the parties 
intended should be done with the pro¬ 
perty after the sale or contract should 
not be taken into consideration in decid¬ 
ing whether the sale or contract is of 
moveable property or of immovable 
property. Mr. Krishna Menon relies 
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upon the decision in Sv/rapudi J^utUdppd 
V. Noohald Seshayyd (l) as supporting 
his contention. The facts in that ease 
were, 1st defendant mortgaged certain 
immovable property with cas^iarina 
plantation on it. After some time the / 
casuarina trees became fit for cutting 
and they were out and sold. Defendants 
Nos. 12 and 13 were impleaded on the 
ground that they purchased the casuarina 
plantation. It was held in that case 
by Ooutts-Trotter and Srinivasa Ayyangar, 

JJ., that so far as Defendants Nos. 12 
and 13 were concerned, the suit was barred 
after 3 years from the date on which ^ 
the casuarina trees were cut. This case 
has no application to the present case. 

In that case it was found that the casu¬ 
arina trees were grown for the purpose 
of being cut, and Srinivasa Aiyangar, J., 
held that the mortgagor had a right to 
fell the casuarina trees for they were 
planted and grown only for the purpose j 
of being out for fuel. The finding was 
that the land was mortgaged and not 
the trees. Though in the case of a 
mortgage of land trees also are included, 
yet it was held there was no separate 
mortgage of the trees. The provisions 
of the Transfer of Property Act do not 
apply to a sale of casuarina trees, for, 
according to the definition of the expres¬ 
sion “ immovable property ” in the Act 
standing timber, growing crops or grass 
are not immovable property. It was 
also held in that case that Defendants 
Nos. 12 and 13 were in no sense 
alienees of the security of a portion 
of it and the learned Judges were of 
opinion that what the Defendants 
Nos. 12 and 13 did, only amounted to a 
tort and the proper period of limitation 
was the one applicable to the case of a 
tort. Srinivasa Ayyangar, J., was of opi¬ 
nion that Art. 36 was the more appro¬ 
priate article applicable to the facts of 
the case. The principle of the decision 
is that, if trees which are not the sub¬ 
ject of a mortgage are sold and the 
vendee cuts them down the mortgagee 
cannot proceed against him on the 
ground that he is the alienee of the mort¬ 
gage property. The case is distinguish¬ 
able from the present. In the first 
place the trees were not mortgaged and in ^ 
the second place Defendants Nos. 12 and 
13 were not the alienees. In this case 
the 2nd defend ant's father was the 

(1) [1916] 3 L. \V. 341. 
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oiAtieei^ oiutfaa piopraty and the ' ^rd^erfcy 

sold'waa immovable property 
-fits fehotude of the sale. 

hiijf 2 ^^ defendant or his father 
*^^*pnlIea;do*ii the honse and utilized the 
' «natei*ials • for other building or other- 
"Wise dealt with them, they cannot escape 
their liability as vendees of the mort- 
‘ ^gea property. The mere fact that the 
mortgaged property exists in- a different 
'*ehapo from that in which it was at the 
1:ime of the mortgage would not extin- 
^ •guish the mortgagee’s right against the 
property in its converted state, and if 
^he -person' who has converted it has 
appropriated it to his own use either in 
■ 'the shape of money or in the shape of 
Materials he would still be liable as a 
'mortgagor. Supposing a person mort¬ 
gaged his house without mortgaging the 
■site on which it stands, if he pulls it 
'down and sells the materials, can he 
reasonably contend that the mortgagee 
should only sue the mortgagor as ■ a tort- 
feasor'?^;S. 66 of the Transfer of Pro- 
■perty ^ Act prohibits a mortgagor from 

L 3 or from injuring the 

mortgaged property. But the period of 
limitation available to the mortgagee 
to proceed against the mortgaged pro¬ 
perty is not reduced to 3 years by reason 
of the mortgagor pulling down the 
house, and selling the materials. The 
mortgagor would be liable for the mort¬ 
gage debt if ho destroys the mortgaged 
property, and the period of limitation is 
not in any way curtailed by the mere 
CMt that the mortgagor wilfully destroys 
the mortgaged property. If the vendee 
from a mortgagor destroys or pulls down 

* ■?! ?“°Fjeaged property, the liability 
'Will still attach to him, and the period 
of limitation in such oases is the usual 

poriod of limitation applicable to the 
oase of a mortgage. 

; t have held in a recent case, Krishna- 

^hirUmalai Iyer 
p. ifiharfi a person who attached and real- 
an execution of a money-decree the 
spr^us Wooeeds in Court was liable 

*^“^ount in order to 
the ulaliU of the subsequent mort- 
5^00 who was nqt a party to the mort- 
"5!?® execution of whiuh the sale 

pmQae^ were realized. As observed by 

^ydshipB of the P rivy Oounpil 

«<!*) i..p. laas. Mad. m, ^ 
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in Barhamdeo Prasad v. Tarachand (B). 

The surplus moneys of that sale re¬ 
presented the security which the plaint¬ 
iffs had under their mortgage of the 
19th September 1887 and did not cease to 
represent that security owing to the fact 
that Earn Barhamdeo Prasad and Bama 
Sumran Prasad had wrongfully and in 
fraud of the • plaintiffs drawn them out 
of the Court in which they had been 
deposited. In this case the mere fact 
that the 2nd defendant or his father 
pulled down the house, sold the materials 
or used the materials for building another 
house would not take away the right of 
the plaintiff to proceed against the 2nd 
defendant as being in possession of the 
mortgaged property. The proper article 
of the Limitation Act applicable to such 
a case is Art. 142, 

The direction in the decree that the 
sale-proceeds of the hypothecation in the 
hands of the 1st defendant should be ap¬ 
plied in discharge of the mortgage-debt 
and the balance, if any. should be re¬ 
covered by the plaintiff from the 2nd 
defendant s property, is a proper direc¬ 
tion. 

In the result the second appeal fails 
and is dismissed with costs. 

Appeal dismissed. 

I. A. 45=26 M. L. J 
243=(1914) M. W, N. 38=16 Bom. L. R. 

h C- W. N. 345= 

12 A. L. J.,82=16 M. L. T. 62 (P.C.). 
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Madhavan Nair, J. 
Mahalakshmi Petitioner. 

V. 

Venkata Naicker and another —Res¬ 
pondents. 

Civil Revision Petition No. 216 of 1925 
Decided on 18th August 1925. against the 
order of the Principal Sub-J., Coimbatore. 
in Insolvency App. No. 234 of 1925. 

• ^ ^—VTJindW resttfino 

is efUUled to 

»he oiang him is to 

nU^issu^forhis.x«n,“ronf“ 

A. S. Destkan for Respondents. 
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Judgment. —The plaintiff-petifciorier 
asked the lower Court to issue a com¬ 
mission for examining one Srinivasa 
Aiyar on the ground that the witness was 
residing in Madras. 

The application was supported ,by an 
affidavit stating this fact,. A;/counter 
affidavit was filed, wherein it was stated 
that the witness was understood to be in 
the Coimbatore District, where the suit 
had been institute:!, Tlie learned Sub* 
ordinate Judge says: It is not clear 

that the witness is a. resident of Madras”; 
on that ground, as well as on the ground 
that the application was vexatious, he 
jdismissed it. The Subordinate Judge has 
not distinctly found whether the witness 
resides in Madras or not; and there is 
nothinto show that the application is 
vexatious. I set adde the order of the 
Subordinate Judge and remand the appli* 
cation to .the lower Court. It is not denied 
that the witness is a material one. The 
Subordinate Judge is at liberty to take 
fresh evidence if he is reque->ted to do so 
as regards the residence of the witness. 
If he is satisfied that he resides in Madras, 
then the plaintiff is entitled to the issue 
of a oommis ion. I do not make any 
ort er a j to costs. 

Order set aside. 
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Jackson, J. 

K^niasami Chetty in re. 

Criminal Revision No. 431 of 1925 and 
Cr. Rev. Petition No. 357 of 1925, Decided 
on L2nl July 19.^5, from the order of the 
Sub-Divl. Mag., Pollachi, D/* 28th April 

1925. 

(a) Cr’mna' P. C., S. ^S8-Beal/hy and 
dble-bvdied hu. band is a 2 )erson with means 
within S, 48B. 

The word "means” in S. 488 does not signify 
only visible means, as re;\l property or defi¬ 

nite eraploymeul. If a man is healthy 
bodied ho must bo taken to have *-^1, 2] 

support his wife t ■* , • 

(M Criminal P. C„ S. iS&-Perrons aggrieved 
by order under, should go lo civil Cour 
‘ Persons aggrieved by tho magisterial orders 
under S. 48S arc expected to take their case to the 
civil Courts. S. 4B8 provides a speedy remedy and 
lifeguards a d.-serted wife or child from staivatiom 

but when other issues are raised they should be 
soUloil in the cndl Courts, and not ky Protracted 
Jitigation in tho criminal Courts. |.P. o4d, 

S. T. Srinioasciyopalaclxari for Peti* 
tioner. 


Order. —Petitioner '•seeks to revise ’ the 
order of the Subdivisional ■ Magistrate, 
Pollachi, under S.-488 of the Code of Cri¬ 
minal Procedure, by which,he is directed 
to pay Rupees ten (R 4 . 10), per mensem as 
maintenance to his first wife. -The order 

4 

contains no clear issues or findings and the 
Magistrate should understand that vitu¬ 
peration adds nothing to /the,/ fo^oe of a 
judicial pronouncement, ,;ir ' 

Apparently, upon the evidence of oopn- 
ter-petitioner ard her. three witn sgea 
the Magistrate finds that sbo was diiiven 
out of her home, not aRowed to opme 
back, and , refused maintepance. ( He 
rejects , the defence . evidence jtOi tjio 
contrary because ho thii ks , the rple^ 
of enmity ** rather mamoolj* . meanmfi 
presumably that it is a,false plea often 
advanced. He finds that though, slightly 
lame, the counter-petitioner is, able to 
work, and accordingly he orders him 'to 
provide for his wife at the, rateiof Rupees 
-ten (Rs. 10) per mensem, not an extra* 

vagant rate for people in, decent oircum* 

stances. He also hopes tliat the family 
will assist the husband to: find the money* 
Of course, maintenance -can only r,'be 
levied.from the husband'and in expressing 
this hope the Magistrate passes no order 
agair.sfc the husbind's famil'y.. The pomt 

most strenuously pressed by petitioner-is 

that since the husband is only 19 years 
old and unemployed, -he has no ^means to 
support his wife. 1 do not take 
in S. 488 of the Code of Criminal P. O 
to signify only visible means such as real 
property or definite employment, it a 
man is healthy and able-bodied be must 
be taken to have the means to support 
his wife. I therefore find no absolute 
ground for interft rence ; but I agree with 
the- petitioner that this order is not Jilto* 
ge'ihersitisfictory. It should have been 

more clesrly set forth whether the wife 
his merely left the house upon the arrival 
of the Mcond wife or has been actually 
driven out. If petitioner s remedy were 
concluded, there m'ght be reason for^ re* 
opening the matter. But it is obvious 
from the statute itself that persons ag 
grived by these magisterial orders are 
expected to take their c ise to the^ civ 
Courts. S. 488 of the Code of Criming 
Procedure provides a speedy remedy 
safeguards a deserted wife or child f ■ 

starvation ; but when -^^^itt' divil 

raised they should be settled in the 

Courts, and nothing is to be gained 


f.C 



3see6 

% 

'irproijraobQdv: litigation in^ the criminal 
r>Ohnrts.' Donbtlra^ it i® withthat-i inten* 
'^fiibh'tthat noia’ppeahhas been allowed from 

'ord^underS. 486.' ( a1 .1 : 

'( ^erefore/ I decline to interfere, and 
^petition is refused. 

' ' '' 'Petition dismissed. 


V. PARVATHI: (Jaofcson, ^f.) 
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Jaokson, J. 

(7/i eUia^~l^t Defen¬ 


ce idamharam 
dant —Petitioner. 
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Parvathi Achi 
OiVil 'Hevision 


•Respondent. 

Nd: ' 108 of 


V. 

» . 

■Plaintiff-^^ 

Petition - -- 

“1926; Decided on 2l8t August 1926, from 
order bf the Sub-Judge, Mayavaram 
D/* 6tb F< bruary 1926, ■ ’ * 

‘ Civil P.C..O.-l%Rr. X knd'Fir^t hear- 
eng inean<i day of framing Usiie^—Trial CourCs 
<*hfreHo}t In .a^lofolng documents after that date 
final and noi^revl'ab',e. 

Thrt first hearing in O. 13. B, 1 means the daX 
on which tfio issues are framed 12 C. W, N, 312 
and A. L Ji, 1924 Pa'na 517, Ref. 

pooume.its ca-i only be prcdused after that 
aate on good cause being shown under O. 13 R 2 
Under that lule the Court of trial is judge of the 
fact whether the cauRj shown is good and 

for revision after the fioding 
that the oausd la bad. [P. 348, C. 2, P 349 C 1] 

S./ayaiama Aiyar—for Petitioner. 
O. A^S^.sl.agirt ^aslri—ior Respondent. 

' Judgment. —Petitioner is defendant in 

1923 on the file of the 
Sub^Oourt. Miyavaram. Plaintiff is suing 
in forma pauperis for maintenance due to 
• Hindu widow after the lapse of 

20 year^, for her husband died in 1902. 

;The*petitioner obntended in his 'written 
vBtabement that she had gone to the home 
of.hehown pebple at the time of her 
nu>band s deci.th, and they came to an 
oral arrangement that she should keep 
iier jewels in li« u of maintenance. Issues 
wore framed on 30bh October 1923 and 
the suit was jrosted for hearing to 11th 
MDaoeml-er 1928, and adjourned to 29th 
^January i9i4. In the interval, on 9th 

4anu iry 19:4. the petitioner applied to 

«le certain documents which hg swore he 
hud been unable bo 6nd earlier. The 
~Hubordinate Judge observing that the 

accepted rejected the 

cpplibation. Tlu^ .Court ordered a re¬ 
hearing, as the Subordinate Judge had 


- not apparently directed* his mind to the 
'truth, of the: statement. Accordingly the 
application has been ro-heardv and again 
rejected, and-petitioner once again comes- 
up in revision^. 

' r The learned. Subordinate Judge has 
stated as the points for determination : 

Whether the reason given by the 
petitioner for his failure to produce the* 
documenfcs.on the date of first bearing 
is true : and 

Whether it is sufficient within the 
meaning of Oi 13, R. 2, Civil. Procedure’ 
Code. 

He finds that the reason is untrue, and 
that concludes the matter. No one sup¬ 
poses that a deliberate falsehood is a 
good cause under O. 13. R. 2, and the 
question whether supposing the story had 
been true, it would be acceptable as good' 

cause becomes merely academici 

■ But of course the question of fact is 
only concluded as regards this revisional 

case , it may come up again on appeal, 
and the countur-petitioner must bear in 
mind that by refusing to- allow these 
documents, to go in at this stage, she may 
be jeopardizing her whole suit, and may 

find herself, after she has obtained a de¬ 
cree, referred back for a fresh trial. The 
admission of these documents is not 
disputed because they are possible 
forgeries, or because they establish a new 
ca-te for the defendant, but because they 
are entirely irrelevant to the defence. If 
so it would seem simpler and would cer¬ 
tainly have been quicker-to have allowed 
them to go iu for what they are worth. 
Bub if, after all, they are relevant to the 
defence it will’certaiuly be argued that 
they were wrongly rejected, and what rea¬ 
sons for the objection have been adduced ? 
The learned Subordinate Judge propounds 
the question whether the statement that 
a party was searching for documents and 
was unable to find them earlier is credible 
and finds it to be incredible. Apart from 
the possibiliy of forgery which is not now 
m question, only two things are likely to 
have happened ; either the party found' 
the documents before the issues were 
framed and owing to soma negligence 
Ruled to produce them, or he found them 
after the issues were framed. Neither 
version seems incredible -and ordinarily 
one story irould serve as well as the other 
for, as this Court has already pointeii out, 

•n remaodn^ the previous petition no one 
was prejudiced, by the delay, and it is the 


I 
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sorb of negligence which in the circums¬ 
tances is usually condoned. Therefore 
there seems to be small room for assuming 
either incredibility or mendacity, and the 
reason which the learned Subordinate 
Judge gives for making this assumption is 
curious. He says that parties who have 
failed to produce documents at the first 
day of hearing have often pleaded before 
him that they were searching for them 
and could not find them. That might 
ordinarily be supposed to point to credi¬ 
bility and truth. It is usually then a 
Judge hears a thing for the first time in 
his experience, that he is inclined to be 
incredulous. No doubt the learned 
Subordinate Judge regards this case as 
belonging to the category of those where a 
person charged with some fault, resorts 
to a familiar and discredited excuse as 
for instance the alibi in a criminal trial, 
-But here there is no charge and no 
substantial proof of another version of 
the facts. It is not as though it were 
proved that the petitioner for his own 
purposes deliberately kept back these 
papers till January. So he has nothing 
to excuse ; only something to explain : 
and if the explanation is familiar it would 
only seem to point to the fact that 
several Indians bundle up and stow away 
their papers in an unmethodical manner 
and find difficulty in laying their hands 
on the right paper by the right time. 
However, I am not prepared to find that 
the Subordinate Judge has committed 
any material irregularity in approaching 
the facts of this case in his own way, and 
I merely comment on his finding in order 
to put the counter-petitioner upon her 
guard. Neither she nor anyone else 
wants time to be wasted by a re-ti*ial, 
but of course it I’ests entirely with her 
and her advisers. It would be open to 
her, if so advised to arrange to put the 
documents in herself subject to proof. 

The judgment 'concludes with an^ in¬ 
quiry based on various authorities, 
whether O. 13. R. % can apply to docu¬ 
ments which are neither public nor re 
gistered and the learned Subordinate 
Judge finds that it cannot so apply. No 
doubt in several cases having regard to 
particular facts, it has been found ad¬ 
visable not to admit unregistered 
private documents at a late stage, but 
this circumstance cannot be taken as 
creating an absolute restriction upon the 
Judge’s discretion under O. 13, R. 2. If 


the statute allows a discretion, not one 
jot or tittle can be taken away or added 
to the plain and express provisions of the 
Legislatures by any decision of the Court: 
An Attorneyt In re (l). There may be 
cases where good cause is shown for ad¬ 
mitting an unregistered, and there may 
be cases where no good cause is shown for 
admitting a registered, document. The 
Court acting under O. 13, R. 2 has full 
discretion in every case. 

Finally Mr. Jayarama Aiyar has 
pleaded that in law the documents were 
produced by the due date, and the pro¬ 
visions of O. 13, R. 2, are not attracted. 
O. 13, R. 1 enjoins production at the first 
hearing of the suit, and it is argued, the 
defendant then waits for the Court 
acting under R. 64, Civil Rules of Practice 
either to call for the production of the 
documents or to direct him to file a list 
of documents to be produced at a later 
date. By January 1924 no such list had 
been ordered and, therefore, the 
petitioner did not file his documents too 
late. This plea might be arguable if it 
were the petitioner’s case that he did 
produce his documents at the first hearing 
and, misled by R. 64, did not file 
them, as be was awaiting the Court's 
action. But it was never suggested that 
he produced the documents before Janu¬ 
ary 1924, which was after issues had 
been framed, and after the case had been 
posted for trial in December 1923, and 
adjourned. Petitioner is then driven to 
his last position that the first hearing of 
the ^uit means the first time that witness¬ 
es are examined. A Bench of the Calcutta 
High Court has held the first hearing to 
mean the day on which the isues are 
framed. Talewar Singh v. Bhagwan 
Dass (2), and a Patna High Court Bench 
has held the same, Taibunnissa Begum v. 
Jagdip Bandey (3) and I should infer 
that Rr. 63 and 74, Civil Rules of 
Practice, were framed on the same as 
sumption. A single Judge in Calcutta 
has held [Taran Mandal v. Bam Chandra 
Mandal (4)] that the first hearing means 
when the case is really gone into and the 
case then in question (on previous occa 
sions) had not been gone into at all. 

' Gone into ’ is rather a vague phrase 
which may refer to the framing of issues 


(1) [1914] 41 Cal. 446. 

(y) [1908] 8 c. L. J. 147=12 C. W. N. 312. 

(3) A. I. R. 1924 Patna 617. 

(4) [1919] 50 I. C. 296. 


t 


“ Abdto'Ali V. Amiruddmh (Dovadoss, J.) 


OT'tirtfthe finuninafcidn of witnesses, and 
thjJs case does not shskke the authority of 
tbo^already quoted. 

Liind that ‘ first hearing * in. O. 13, 
K. I, means framing of issues and doou* 
menta can only be produced after that 
date on good cause being shown under 
0,13, R. 2, for Rr. 63 and 64 have not in 
my ^ experience led ■ to any confusion. 
Ordinarily a Court should frame issues, 
and on that day if any party wants the 
immediate discovery of a documqpt it 
should be filed. Otherwise the Court shall 
order a list'to be filed and give a date for 
the production. The reason for having 
all the documents produced on the day 
when the issues are framed is mainly to 
prevent misguided parties fabricating 

issues. The other 
side has its preventive by being able to 
call for the document at once. The 
reason for not finding all the documents 
on the day when the issues are framed is 
that it is only after the framing that the 
parties can aoourafcely decide which docu¬ 
ments are essential, and unessential 
documents iftfiled in a case are a nuisance 
to every one concerned. In the present 
ease there was no question of calling for 
documents or of listing them, for the 
defendant at the time when the issues 
were framed did not profess to have any. 
His subsequent application proceeded 
and could only proceed under O 13* 
R. 2. Under that rule the Court of 
trial 18 judge of the fact whether the 
cause shown is good and there is no 
ground for revision after the finding that 

aggrieved party must 
abide hia remedy by appeal. Accordingly 
1 dismiss this petition with costs. 

Petition dismissed^ 
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Devadoss, J. 


Ahdul AH Sahib and another 
*^Ds. 1 and 2—Petitioners. 


Accused 


V. 

Complainant 


Bespon- 


dmin4dd*n - 

dent. 

Kevision Petition 
laojfon 16 th April 

iudsment of the Sub-Divl 
Mte., Onddalore. in 0 . S. No. 6 of 1924 


Madras 349^ 

Penal Code, Ss. 447 and 352~Purchase of land' 

/rom osle^Wle owner^Person In possession under 

a bona fide claim of right does not commit an 

Offence tender eWter section If he objects to an- 
assatUi^ 

ostensible title 

SntLwf another and that man goes and. 

1 that he commits 

criminal ftrespass, and it is a bona fide claim 

of civil right on the part of the acensed and their 

offence under 

S. 447; nor IS It an assault if the ,person objects, 
to an assault m maintaining possession of the 

CP 349,C2. P 350, Cl]i 
, Ethiraj and T. E. Bamahhadrachari'— 
for Petitioners. 

K» Bamasioami Goundan —fer Resnon- 

dent. 

Order.— This is an application to 
revise the order of the Sub-Divisional 
Magistrate of Cuddalore. The petitioners 
have been convicted of trespass and 
assault under Ss. 447 and 352, Indian 
^enal Code, and sentenced to pay fine' 
Ihe contention of Mr. Ethiraj for the 
petitioners is that the petitioners acted 
in the bona fide exercise of their civil 

the field in question 

and that their act does not 'amount 
to an offence. There is a good 'deal of 
evidence-on both aides, but there 'is the 
outstanding fact that the propertv 
belonged to Kathifabi under the sale- 

bef Septem- 

oei i«86, which is marked Ex I 

ihe petitioners claim under Kathifabi ’ 

she executed a sale-deed on llfch 

December 1922. Ex. 7, to one Mali 

Hasan Saheb. The oomplainant’s case is 

tha,t he got an oral sale from his mother- 

m-law Kathifabi of the wholL p“oJX 

and has been enjoying the property fo^ 

^e'^ Zr *>i^ ‘=aseis 

true , but when a person who has an 
ostensible title sells -a land to anoLei 
and that man goes and ploughs it it 
cannot be said that he eomiiitsl 
criminal trespass. There is a bonTTde 

claim of civil right on the part of the 
petitioners, and their act in ploughing the 
fieW m question is not an offence under 

If the land was the land 'of Kathifabi 
then the act of the accused would not 
amount to an offence. In the state of 
evidence it cannot be 'said fnr no*.* ‘ 
that the complainant is the owner 


•350 Madriks Mcjthuvenkatarama v. Offii. Receivek (Devaidoss, J.) 192661 


plainant was entitled to tbe land or the 
petitioners. If the petitioners were 
entitled to the land they'have a right to 
plough it, and if a person objects to it-, an 
assault of the kind now in question‘would 
be justified in maintaining possession, of 
the land. 

f • ^ 

I set aside the conviction and sentence 
and direct the fines, if paid, to be 
refunded. 

Conviction set aside,. 
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De'vadoss and Waller, JJ. / - • 

Mutliuvenlcatarama Reddiar 9>nd othey's 
—Appellants. 

V.. 

* 

Official Receiver of South Arcot and 
thers —Respondents, 

Appeal No. 1 of 1925, Decided on 24th 
September I92n, from the order of the 
Dist. J., South Arcot, at Guddalore, 

D/- 17th November 1924. 

Prnvhicial Tn^oJve'iicy Act (5 of 1920), S. 2S 

Large lamled proprietor U not agricuVurUt 
hU Itcu^e U not exempt from, attachment under 
S. 60 (c), Civil P. C,—Such house does vest in 
Pccetvet—Civil P. C., S. 60 (c). 

The term ‘agriculturist’ is not useddn Cl. (c) in 
its etymolr-gical sense, but it is used to denotes 
person making h5s living by tillirg the soil. It 
and includes a small holder cf who 
tills the soil and cultivates it; but a large landed 
proprietor, e. g., one owning 300 acres of land, 
even though his sole income is from land, is not 
.an agriculturist within the meaning of Cl. (c). 
The word ‘agriculturist’ in the clause must be 
interpreted in a strict sense; 12 Bovt. 363 

Appl. 


declaration that thetwo-items oi ipro-io 
perty, a terraced hdus6 and a eattlo-shedv*!! 
did not vest in the Ofi&oial Eeceiverif The'*' 
District Judge dismissed their pebitioti, 
and they have preferred this appeal;; ,l .Jf 

The contention-jof the appellants is thatuf 
they are agriculturists and the two items* »• 
which are buildings which they'; .occupied^ 
are exempt from the operation of^theff 
Insolvency Law by reason of S. 28; OU’5, (■ 
of the Provincial Insolvency Act, The; 
appellants are large landed proprietoran 
owning about 300 acres of land worth 
nearly a lakh and their 'dehts amounted 
to Rs. 4.3*'’,000 and odd. The two items f 
are valued by the appellants them^^elves 
at Rs. 6,000 and Rs. 1,000 respectively. 
Under S, 28, Cl. 5, all properties which; ■ 
are exempt by reason of S; .60'of the ' 
Code of Civil Procedu-re, or by any other 
law, from liability to attachment and sale 
in execution of a decree do not vest in 
the Ofificial Receiver and are therefore 
not liable to be sold to satisfy the claims' 
of the creditors. The question for deter- 
minafcion is whether the two buildings 
come within S. 60, Cl. (c) of the Code of 
Civil' Procedure. Cl, (c) is in these' 
terms : 

■‘Houses and other buildings (with the 
materials and the sites thereof and'the 
land immediately appurtenant thereto) 
and necessary for their enjoyment belong¬ 
ing to an agriculturist and occupied by 
him. 

In order to claim exemption under 
S. 60, Cl. (c). two points shmild be found 
in favour of the appellants ; 0) the appel¬ 
lants are agriculturists within the mean¬ 
ing of Cl. (c) ; and (0 the house and 
cattleshed are such as are mentioned in 


The expression “and occupied by him” gives 
•the duo to the meaning of Cl. (c), i. e., that tho 
houses for which exemption is claimed are occupied 
bv the agriculturists as such. A raansicn in a 
larce vi'lage in which the owner lives, even though 

he has no other source of inemno except that from 
land, is not such a house as is contemplated by 
Cl (c) ; nor is the house of an ordinary agricm- 
turist situated at a considerable distance from the 
land which he cultivates and which is not neces¬ 
sary for (‘nective or conve' i-'nt cultivation of the 
land : 7 Born. 530, Bet, on. [P 350 C 2. P 3ol C 1.2] 

S. T. Srinivasagopalachari—ioT Appel- 


C. Pafhnanatha Aiyangar and l.Lf 
Srinivasachari — for Respondents. 


D^vadoss, J.—The appellants were 
adjudicafed insolvents on their own peti¬ 
tion in 1922. They applied to the Dis¬ 
trict Court on 24th July 1924, fora 


The term agriculturist means ety¬ 
mologically o'-^e ver-ed in agriculture and 
is pot used in Cl. (c) in its etymological 
sense, hut it is used to denote a person 
making his living by tillirg the soil ; in 
other words, one whose sole means of 
livelihood is gained by cultivating land ; 
and does nob nece'^sarily mean only a 
person who works with his hands. But 
it means and includes a small holder of 
land who tills the soil and cultivab^ 

Cl. (c) has to he read in the light of Cls. 1 
and 2. Whafr is exempt from attachmen 
is what is ab-iolufcely necessary to enable 
a person to live, such as wearing apparel. 

cooking vessels, bedding, etc., ^ 
artisans, implements of husbandry, etc. 
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Aflai:^ llbnd6d>i;propirietor, even though 
his; aolO'itic(imO'j)3r>&fDm land, is not?-an 
agrionlbucUt) w4tihin Ithe meaning of 
OL- {c);>i j Mr< SviniTasagopalachariar's con- 
tentiop^is bhat a ^man whose sole' inoome 
istfrpm land,'-.whateverdls oxtMt toay be, 
whe6her.be enUivates the landfeftnself or 
leases it is an agriculturist, dfi 4ihi3 is 
the correct meaning of the word “agri- 
«Hl^risb,*’.a man owning, say 1,000 acres 
oiwet land is an agriculturist provided 
he has-no other source of income. It 
could not have! been thei intention of the 
Legislature to give protection to such 
people. The protection is given to small 
owners of lands as well' as actual tillers 
of the soil. . The word “agriculturist** 
must be interpreted, in a strict sense. In 
Jivan Bhaga v.^Sira Bhaiji (l), West, J;, 
observes.: , 

“It was for agrioul turists in the strictest 
sense and for.an agriculturist in that sole 
oharaober that the protection of S. 266 (c) 
ofithe Oivil ip. O. was intended.” 

Wa hold that: the appellants are i not 
agfionltarists within the meaning of 
OK:(o)Qf 8. 60. . . , 


Even if the contention of the appel¬ 
lants that they are agriculturists is up¬ 
held, they would not succeed in the appeal 
unless, they make out that the house and 
oattleshed are houses and buildings with¬ 
in the meaning of Gl. (c). In order to 
make out that the house and cattleslied 
come within the meaning of Cl. (c), they 
must be shown to have been occupied for 
purposes of agriculture, that ij, in order 

to enable the owner or occupier to culti¬ 
vate land.^ The expression ^‘and occupied 
nT Sives the clue to the meaning of 
01. (oj, ii e., that they are occupied by the 
agriculturists as such, such as houses or 
buildings as are necessary for pursuing 
the occupation of agriculturists—a shed 
in a field or a house in the midst of fields 
whioh U occupied so that the agricultural 
oooup'ition may bo carried on effectively 
and wi-bhout loss of time, or, in other 
words, without such buildings and houses 
the agdoultural operations would suff er. 
A mansion in.a large village in which the 
owner, lives, even though ho has no other 

itiooma;exo3pt that from land, is 
;\WjHuoh ft house as is contemplated by 
5o}> nor is the house of an ordinary 
^pjoulburiat situated at a considerable 
liatanoe from the Iftnd whioh he oulti- 

a|T\d which fa pot n^xeesgarv fnr 

U) XH Bom, gS8« 


effective or convenient cultivation of the 
land, A man ' may have a house in a 
town and a small holding at a consider¬ 
able distance from the income of which 
he maintains himself. As the house in 
the town is not-occupied by him for pur¬ 
poses of agriculture, it is not exempt from 
attachment and* sale under 01. 6. 

^ We are glad to find that the view that 
we hold is in accordance with the view 
expressed by West and Nanabbai Hari- 
das, JJ,, in Badhakisan Sakuviji v. 
Balvant Rainji (2). The learned Judges 
observe at page 531 : 

The exemption is of a house or build¬ 
ing occupied by an agriculturist, and this, 
we think, means a house dwelt in by an 
agriculturist as such and the farm build¬ 
ings appended to such dwelling. It does 
nob include other houses, which in one 
sense may be occupied ; what is meant is 
a physical occupation hy an owner of his 
house as a dwelling appropriate or con¬ 
venient for his calling.” 

The house and cattleshed are in the 
midst of a village containing, it is said, 
about 300 houses and cannot bo said that 
they were occupied by the appellants for 
purposes of agriculture, and they do not 
come within the meaning of “houses and 
other buildings belonging to an agricul¬ 
turist and occupied by him” within the 
meaning of S. 60, Cl. (c), of the Code of 

Civil Procedure. 

The decision in Devote Hegde v. 
Vaikunt Subaya (3), does not help the ap¬ 
pellants. The learned Judges cite with 
^proval the passage in Badhakisan 
Bakumji v. Balvavt Bamji (2) extracted 
above, and hold that if the building came 
within the exemption given bv S 60 
Cl. (c; at the time of the attachment, the 
benebb thereof would not be lost by the 
death of the judgment-debtor. 

That the present contention is an after¬ 
thought is clear from the fact that the 
appellants mention the two items in their 
schedule as assets available for distribu¬ 
tion among the oreditoi-s and delivered 
possession thereof to the Official Receiver 
two years before they made the applica¬ 
tion to the lower Court. 


J. — — - laiis and 

aismissed with costs. 

W'ftller, J. 1 do not consider th 
api^Ilants can any longer be described 
agnouU unsts. Their lend has vesteil 

18) [igfssi t Bom. 6^0. - 

(8) [1917] n Bum, «T3=19 Bom. L. R -isi. 
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the Official Receiver and there is nothing 
to show that they cultivate any other 
land as labourers or tenants. A house, 
to be exempt from attachment under 
S. 60 of the Code of Civil Procedure, 
must belong to or be occupied by an 
agriculturist as such, i. e., for the purpose 
of agriculture. Apart from that, appel" 
lants placed the Official Receiver in pos‘ 
session of goods before the adjudication 
and I do not think that they should now 
be allowed to plead exemption. I agree 
that the appeal should be dismissed with 
costs. 

Appeal dismissed. 
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ViSVAKATHA SaSTRI, J- 

Seetlxamma Nrt?d?4‘—Plaintiff— Appel¬ 
lant. 

V. 

Govindasami Chettiar and another — 
Defendants-—Respondents. 

Second Appeal No. 566 of 1923, Deci¬ 
ded on 25th September 1925, from the 
decree of the Sub-J., Tanjore, in A. S. 
No. 43 of 1922. 

Madras Estates Land Act (1908), S. IBQ—Eeal 
ovmer caH site In civil Court to have a rent sale set 
aside. 

The rsal o^vne^ of a ryotwari holding can sue in 
a civil Court for a declaration that certain lands 
belong to him and that the registered holder is 
only a benamidar: A. I. i?. 1923 Mad. 6, (F. B) 
Bel. on. 

S. Muthiali Mudaliat —for Appellant. 

A. Kuppxisiuami AiyaJ — for Respon" 
dents. 

Judgment. —The question in this se¬ 
cond appeal is whether the real owner 
of a ryotwari holding can sue in a civil 
Court for a declaration that certain lands 
belong to him, and that a sale under the 
provisions of the Estates Land Act was 
"fraudulent, illegal, invalid and not bind¬ 
ing on him." Plaintiff, who is the appel¬ 
lant in second appeal, alleging that he 
was the real owner of the lands, and that 
the registered holder Rangasami Naidu 
was only a benamidar, sued to have a rent 
sale, held at the instance of the first 
defendant, at which the second defendant 
became the purchaser, set aside on various 
grounds. The District Munsif found as a 
fact: (l) that the notice Ex. X did not 


specify the. holding in respect ofl which' ' 
the arrear was due ; and (2) that'a largef | 
numbqr of fields and a larger extent than >' 
necessary were sold in contraventioh bf . 
the provisions of S. 126 of. the Estates ' 
Land Act. ■ these findings he f’hel3*^f 
that the ^alp was- invalid and gave the 
declaration asked for. The second defen-1 
dant appealed and the appellate Court i 
allowed the appeal on two grounds c (I)/'.* 
plaintiff, not being the ryot who was • 
liable to pay rent on the holding, could 
not maintain the suit ; and (2) no suit, as 
contemplated by S. 112 of the Estates 
Land Act having been filed, the validity 
of the sale cannot be disputed. j 

Both the Courts have found that plain¬ 
tiff bad failed to get his name registered 
as a pattadar; and this finding has to be 
accepted. But the question is whether 
the circumstance prevents him from im¬ 
peaching the sale in a civil Court. That 
such a suit will lie in a civil Court at ' 
the instance of a ryot (pattadar) has beem' 
held by a Full Bench of this Court in 
Hajah of Bamnad v, VenJeataramiyer (l)t 
No case has been referred to in which 
has been held that such a suit will not 
lie at the instance of a person who claims^ 
to be the real owner of a ryotwari hold¬ 
ing. I am of opinion that such a suit is 
equally open to him. 

The contention that S. 189 of the Es¬ 
tates Land Act barred the suit is 'soughb 
to be supported by the ruling in l7'ulap~ 
pan SoTvai v. Kaluva7ida7i Sexvai ^(2)- 
In that case it is stated that: to- 
allow a person who has not takenaction 
under S. 146. to ignore a rent sale at 
the time it was held, and subsequently 
to dispute its validity in a civil suit 
would run counter to both these princi¬ 
ples. S. 189 does not seem to me to- 
allow of such a construction." If a. 
ryot who has not instituted ptoce^- 
ings under S. 112 can come in with- 
a suit in a civil Court, as has been held 
in the Full Bench case above referred 
to, it is difficult to see why a person 
• the position of plaintiff cannot be allowed 
to do so. The case in Irulappan Serva-i^ 

V. Kaluvandan Servai (2) does not 
to have been brought to the notice of^s 
learned Judges who decided the Fm 
Bench case; but nevertheless it 
to me that the ground on which tne 


(1) A. I. R. 1923 Maa. e (F. B.). 

(2) [1921] 15 M. L. W.. 

(1922) U. W. N. 67=81 M. L. T. 71. 
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deoisioD. proceeded is no longer tenable, 
haviiBg regard to the' PuU Bench ruling. 

tberefdre, allow the second 
.and remand the base to the lower 
^$^late Court for decision upon the 
other issues raised in the case. Appel' 
,laht will get a refund of the Court'fee 
pdid on the memorandum of appeal. Ap¬ 
pellant will have the costs of the second 
appeal, and the other costs will abide and 
follow the result. 

Appeal allowed. 
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PHILIilPS, J. 

{^$^jpisi):^ata>samma —2nd Defendant 
—Appellant;. 

V, 

Banjoisi Sarasaviman and a^iotk — 
Plaintiff and 1st Defendant—Respon¬ 
dents. 

Second Appeals Nos. 543 and 1067 of 
1922, Decided on 24th March 1925, from 
the decree of the Dist. J., Bellary, in 
A. S. No. 94 of 1921. 

ijs (a) Civil I*. C,, O, *21, 7{. 97— Hjile apiyllcft to 
decrees for possession under Specific Relief 

Act, S.9. . . 

There is nothing in R. 97 which preveuta its 
being applicable to a decree fpr poeses^ioii under 
S. 9 of the Specific Relief Act : 25 Bom. 478 and 
A. I: R. 1924 All. 804, Corjs. [P. 353 , C. 21 

^6) PartlUoyi—of all parties may 
he defined but a ^crec In favf^tr of all cosharers 
need not to given. 

Although ordinarily in partition suits it is the 
pratotiM to declare the shares of all the parties to 
thesniVahd to give a decree aooordingly, it is 
nowhere laid down that in all oircurastanoes must 
a decree be given in favour of all the oosharers • 
31 Rom. 271, Ref. [p, 354. C. ij 

S. Doraiswavii Aiyar and A, Bagku- 
natha Bao —for Appellant, 

V, S.Narasimhachar and IJ. Soriayya 
—^for Respondents. 

Judgment. — S. A. N». 1067 of 192^ 

The plaintiff and Defendants 1 and 2 
arb siafeera, and plaintiff brings this suit 
to recover her one-third share in the suit 
house which has been found to belong 
originally to plaintiff’s father. In 1918 
the first defendant, who api>ears to have 
been in possession of the suit house 
brought a suit under 8. 9 of the Specific 
^liei Act against her sister, the 2nd 
wonaont. In executing the decree she 
ODUined obstruction was caused and she 

2926 M/45 A 46 
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came into Court with an application 
under O. 21, R. 97, Civil Procedure Code, 
in which the plaintiff and her alleged 
tenant were counter-petitioners. An en¬ 
quiry was held and finally an order was 
passed in E. A. No. 599 of ' 1918 which 
runs as follows : 

The obstructor did not intervene in 
that suit. Now she has been evidently 
set up by her defeated sister. Remove 
obstruction and deliver.” 

The obstructor can only refer to the 
plaintiff, the second counter-petitioner 
and by the use of the word “ obstructor *’ 
the District Munsif must be deemed to 
have found that she was the person who 
caused obstruction ; otherwise the word 
would be meaningless. It would appeal, 
therefore, from his order that he held 
that the plaintiff caused obstruction and 
he passed an order which would appear 
to be under O. 21, R. 98. As the plaintiff 
has faiiea to bring her suit within one 
year from the date of that order the 
lower appellate Court has dismissed ifc 
as barred by limitation. 

In appeal it is urged that the order 
directing removal of obstruction was not 
passed under O. 21, R, 98, because the 
plaintiff did not actually obstruct but 
obstructed through her tenant who was 
the first counter-petitioner in the applica¬ 
tion. There is no evidence to support the 
contention. I think, in the face of the 
order defining the plaintiff as the ob¬ 
structor, it is unnecessary to consider 
that question here. 

It was then contended that the order 
could not have been passed under O. 21, 
R. 98, because the decree passed under 
b. 9 of the Specific Relief Act is not a 
de^ee for possession within the meaning 
of R. 97. Reliance is placed upon an old 
case, Gobind Ch under liagdee v. Gobind 
Gkose Mundtilii), bub that case was not 
one under the Specific Relief Act nor 
under the present Civil Procedure Code 
I can see nothing in R. 97 which prevents 
Its being applicable to a decree for pos¬ 
session under the Specific Relief Act. 
That decree for possession undoubtodlv 
declared the jdaintiff s jKJssessory right 
It did not purport to decide that title but 
It confirmed the lessor riglit in the 
plaintiff and it was a conclusi^-e determi 
nftt.on of that right. 1 no reason whv 
O. 21 should not bo appliod in this e xso 
consequently it must be held that'the 
(IJ 7 W. R. la. 
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order of the District Munsif was passed 
under 98 and, thetefore^ the plaintiff s 
present suit is barred by limitation. 

There are observations in Mancharam 
V, Fakirchand (2) and in Santi Lai v. 
Faj Narain (3) which go to show that 
the person obstructing under O. 21, R. 97 
must be physically present on the spot. 
In neither of the cases was this observa^ 
tion necessary for the determination of 
the suit, and in one case there was a 
conflict of opinion. Reading O. 21, Kr. 97 
and 98 etc,, we find no reference to the 
present obstructor, but only reference to 
the person obstructing • or resisting execu¬ 
tion. With all respect, therefore, if these 
two cases intended to lay down that 0.;21, 
R. 97 is inapplicable to a case in which 
the obstructor was not actually present, 
I think it goes too far but, in view of the 
finding in this case that the plaintiff did 
obstruct, it is not really necessary to 
determine the question. 

The plaintiff’s appeal (S. A. No. 1067 
of 1922), therefore, fails and is dismissed 
with costs of the first defendant. 

•S'. A. No. 543 of 19.i2—The first defen¬ 
dant also filed an appeal against the por¬ 
tion of the decree which declares that the 
2r.d defendant is entitled to one-third 
share in the suit property. Ordinarily in 
partition suits it is the practice to de¬ 
clare the shares of all the parties to the 
suit and to give a decree accord¬ 
ingly. This is to avoid multiplicity 
of litigation and that is the reason why 
all the sharers have to he made parties in 
such suits but I do not think that it is 
laid.down anywhere that in all circum- 
jStances must a decree be given in favour 
of all the cosharers. Aahidhai v. Abdulla 
(4)‘is a clear authority to the contrary : 
but reliance is placed on a decision of this 
Court in S. A. No. 1493 of 1920. The 
point was not really considered in that 
case but the suit was remanded for fresh 
disposal on the ground that the parties to 
the suit were entitled to obtain their 
shares although they were not members 
of a Joint Hindu family. The question 
whether the circumstances must justify a 
refusal of such reliefs to the defendant 
was not considered at all. In the present 
case the plaintiff's claim to one-third 
share has been dismissed, and apparently 
tlioro are now only two other sharers 

(2) [1001] 25 Bom. 478=3 Bom. L. B. 68. 

(3) A. I. R. 1924 AIJ. 804. 

(4) [1907] 31 Bom. 271 = 8 Bom. L. R, 652. 
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entitled to the property ; and it is net 
clear what their respective shares are. 
The 2nd defendant in filing .a \tritfcen 
statement only claimed one-third share 
on the assumption that one-third of the 
property would.be allotted to the plainr 
tiff. That, not having been done, the . 
right of the’ other two sharers may be 
altered. I think ,;j therefore, that there 
should be no decision of this question in 
this suit because the question, has not 
been put in issue and there has been no 
determination of the share of the two 
remaining sisters. I would, therefore, 
allow the appeal and set aside that 
portion of the decree leaving the 2nd 
defendant to establish her right in a 
fresh suit if so desired. 

In the circumstances I make no order 
as to costs in this appeal (S. A. No. 543 
of 1922.) 

Ajypeals allowed:^ 
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Devadoss, J. 

Dyta Seetharainayya — In Re. 

Criminal Revision Case No. . 908 of 
1924 and Criminal Rev. Petition 
No. 759 of 1924, Decided on 20th March 
1925, against an order of the S. 'J., 
Guntur, T>h 4th Sep^mber 1924, in 
Criminal Revision Petition No. 14 of 
1924. 

Crbninal 2\ C\, S. 15—Chairman of Bench 
differing from 'majorily-~^ne of the oljier Magis¬ 
trates sJiould write Judgment. 

In cases wherever the Chairman of the Bench 
Magistrates is opposed to the majority, and where 
he is not prepared to write a judgment for the 
majority, one of the Magistrates ought to be 
asked to write the judgment which should form 
part of the record. CP- 855. C. 11 

K. Bamastoami Gounder for N. Bala- 
sundaram —for Petitioner, 

Public Prosecutot —for the Grown. 

Order.—This is an application to re¬ 
vise the order of the First Class Bench 
Magistrate of Bapatla. Two of the 
Magistrates found the accused guilty 
under S. 352, Indian Penal Code, but the 
Chairman of the Bench wrote a dissenting 
judgment holding that the accused was 
not guilty. No reasons were given for 
finding the accused guilty and, thorefo^.- 
there is no judgment as required by laW, 
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th# ‘ VsonViotiou otight to be set 
‘^fel68 Ifris a t)etty ease, it is 

-^hile sending the ease back for 
O^he fine, if p^d, will be re- 
ffidded. I must here indioate my view, 
in cases wherever the Chairman of 
thC' Bench Magistrates is opposed to the 
majority and where he is not prepared to 
write a judgment for the majority, one of 
the Magistrates ought to be asked to 
write the judgment. Otherwise the 
Chairman, if he happens to differ from the 
majority would write only his view of the 
case, whether it be for conviction or ac¬ 
quittal; and the rest of the Magistrates 
would not be in a position to place on 
paper their reasons for their opinion. In 
such oases the rule ought to be that, 
where the Chairman is opposed to the 
.majority of the Bench, one of the major- 
iity ought to be askqd to write the judg- 
'ment and that should form part of the 
record so that the Court in revision may 
know the reasons for the opinion of the 
majority. 

Conviction set aside. 
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Wallace and Madhavan Nair, JJ. 

Lingam Veera Raglxava Bao —Defen' 
dant—Appellant. 

V. 

Mallapragdda Gurnnatha Bao —De¬ 
cree-holder—Respondent. 

Appeal No. 233 of 1928, Decided on 7th 
tlanuary 1925, against an order of the 
Diet.-J., Ganjam, at Berhampore, in E. A. 
jNo. 166 of 1922. 

I (a) Ctvtl J?. C., O. 21, J2. tiS'~“EnQuiry under— 
IRmw appflas only tv7ien propef'ty Is clainied as not 
pelongtng to Judgmmt'Oebtor, 

Th6 enquiry under R. 58 is designed to cover 
oaBes where c third party comes forward with a 
eUim to the property on the ground that it is 
not attachable as the property of the judgment* 
debtor or liable for the decree. (P. 366, 0. 

(5) Civil P. C., S, 47—“Apfwol oh plea of (oanf of 
HofCce in.oxecuttoH—Projudico must be shoum, 

& considering whether an appeal from an order 
Under 8> 47 should be allowed merely on the 
jK>Una of want of notice in the-execution peti* 
Court must consider whether that want 
wuotioe has in any way prejudiced the appel* 

CP.866, oTa} 


^ Smlbasiva Roc—*for Appellaot. 
Siktygmarayanfi'^i^ l^poadcnt. 


Judgtnent.—This is an appeal against 

the order of the District Court, Ganjam. 
in a claim petition under O. 21, B. 68, 
The circumstances briefly are as follows : 

The plaintiff sued in 1903, fcfr the re¬ 
covery of certain lands, the chief defen¬ 
dant being one Subba Bao, the second 
defendant in the case. He got a decree 
which was confirmed by the High Court 
on appeal in 1909. He got delivery in 
1911 and in 1913 he filed E. P. No. 67 of 
1913, for mesne profits due under the 
decree. Subba Bao died while the appeal 
was pending and his mother was brought 
on record as his legal representative. 
She died before the execution petition 
was filed. In the execution petition, the 
brothers of Subba Kao were added as 
legal representatives and the father 
of Subba Bao, the third defendant in the 
suit was also made a counter-petitioner. 
The assets of Subba Bao, in their hands 
were attached. On 3rd November 1914, 
this execution petition was struck off the 
file with directions to the decree* holder 
to renew it after the appeal against the 
first Court’s order was disposed of finally 
by the High Court. Ou 16th Novombei' 
1915 the decree-holder put in another 
E. P. No. 59 of 1915 against the same 
parties. In that execution petition the 
brothers claimed the property as the joint 
family property of themselves and Subba 
Bao. This claim was dismissed by the 
District Judge and by the High Court 
also on 23rd January 1920 and those deci¬ 
sions declared unequivocally that the 
property was Subba Bao’s separate pro¬ 
perty. This execution petition was dis¬ 
missed on 18th November 1921 as the 
decree-holder elected to proceed with * 
fresh execution petition which he had 
filed. This was E. P. No. 16 of 1920 
put in on 28th April 1920 for the same 
relief against the same propertv and 
the property was attached as*^ the 
property of the judgment-debtor, Subba 
Bao, in the hands of the oounter- 
-petitioners on 25th July 1922. To 
this execution application, for some 
reason or other, the third defendant 
the father of Subba Bao, was not 
made a party. Taking advantage of this 
he put in a claim petition against the 
attachment on the ground that he had 
had no notice. The hearing of this claim 
I»bation went on pari passu with a peti- 
Uou by the decree-holder to add the fcbirii 
defendant as a party in the execution 
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petition. The District Judge dismissed 
the claim petition and added the third 
defendant as a party to the execution 
petition on 23rd April 1923. Against the 
order dismissing the claim petition the 
present appeal is filed. He has not ap’ 
pealed or moved in revision against the 
order adding him as a party to the exe* 
cution petition, although in the course 
of the hearing before us, he contended 
that that order was contrary to law 
because the Court could not bring him on in 
the execution petition more than 12 years 
after the date of the decree. We are 
here, however, strictly confined to deal¬ 
ing with the appeal against the order on 
the claim i> 0 tition. 

Now, the High Court’s judgment on 
23rd January 1920 made it clear to both 
parties that the true legal representative 
of Subba Rao was his father the third 
defendant. The third defendant does not 
deny that the property attached is the 
estate of Subba Rao in his hands and 
that it is liable to be proceeded against 
in execution for the decree amount. His 
claim, therefore, is not that he holds this 
property in any right of his own, but only 
as the legal representative of the judg¬ 
ment-debtor and the ground on which he 

put in his claim petition 13. A. No. 166 
of 1922, was not that the property 
was not that of the judgment-debtor 
and not liable for the decree, but 
the purely technical one that the holder 
of the assets of the judgment debtor had 
not been brought on record in the execu¬ 
tion petition and given notice therein. 

The District Judge went elaborately 
into the case and dismissed the claim 
petition on two grounds, first that the 
third defendant iiad already in a counter 

put in by him in E. P. No. 67 of 1913, 
on 18th December 1924 as guardian of 
two of the brothers of Subba Rao, Defen* 
dants Nos. 36 and 37, declared that he 
had no right to the property, and was. 
therefore, estopped from now putting 
forward the contrary ; and second, that 
the estate of Subba Rao was sufficiently 
represented in the execution petition for 
purposes of execution by the brothers of 
Subba Rao even though thay were not the 

true legal representatives. 

As to tlie first point, it was disclosed 
during the course of the argument before 
■usthat tho District Judge was in error in 
supposing that the counter of Defendants 
Nos. 36 and 37 was put in by the third 


defendant. They were then actually 
majors and put in their counter as such. 
The statement therein that their father 
has no right whatever to the property, 
therefore, was not made by the father at 
all and cannot form an estoppel against him. 

As to the second point, the question 
whether the placing on record of a wrong 
legal representative will bind the estate 
in such execution proceedings was gone 
into to some extent before us, but we 
stopped the argument on that point as it 
seemed to us unnecessary to go into it 
further for the decision of the case. 

We are of opinion that the third defen¬ 
dant’s present petition was unsustainable 
under O. 21, R. 58. The enquiry under 
that order is designed to cover cases 
where a third party comes forward with 
a claim to the property on the ground 
that it is not attachable as the property 
of the judgment-debtor or liable for the 
decree. Now, the third defendant has all 
along admitted and admits now that this 
property is the property of the judgment- 
debtor in his hands and liable for the 
decree. In such an enquiry the Oonrb 
can release the property from attachment 
only if the conditions of R. 60 are found, 
and that is not the present case at all. 
The Court could not then in law under 
this enquiry allow the third defendant’s 
claim. 

The petition of claim, however, was put 
in also under S. 47 of the Civil P. C., 
and possibly the question of want of 
notice might fall to be considered if it 
is taken to be a case under that section ; 
but, in considering whether an appeal 
from an order under that section should 
be allowed merely on the ground of want 
of notice in the execution petition, the 
Court must consider whether that want 
of notice has in any way prejudiced thd 
appellant. In the present case we cannot) 
conceive how it has prejudiced the ap'l 
pellant, nor is he able to 'suggest to us of 
what benefit it would have been to him 
if he had got the notice. He admits that 
the property is liable for the decree and 
has admitted it all along. He has been 
a party to two previous execution pro¬ 
ceedings in which the property, which 
was in his possession all along, was 
attached as the assets of Subba Rao and 
he raised no objections to that, because 
he obviously could not, and has never 
denied that these assets were liable for 
the decree. So far back as 23rd Apn 


10S6; Ided as a parfcy fib this 

ei£S5il€StfSi <^titioh and'he has’ not yet 
stoghtP to have that order set aside. He 
igeohiHOTisly now endeavouring merely to 
take'advantage of a mistake made by the 
^ deoreo'holder in omitting his name from 
the execution petition—a mistake which, 
in viewef his attitude throughout, cannot 
in any way profit. him or get rid of the 
cardinal fact that the property attached 
is liable for the decree, unless the decree- 
holder's claim is barred by time. His 
own claim, therefore, is obviously unsus¬ 
tainable, for, even if he was on record in 
B. P, No. 16 of 1920 no plea which he 
could raise would avail him. The only 
object of putting him on record and giving 
him notice is to give him an opportunity 
to put forward any claim which he has 
in his own right to the property or any 
question of limitation barring the execu- 
tion petition. As to the former he was 
9 in no better position than he had been 
when he was on record in the two pre¬ 
vious-execution petitions ; and as to the 
lattev, there is no question of E. P. 
No- 16 of 1920, being time-barred. 

No question of the oontinuance of 
attachment in E. P. No. 67 of 1913. for 
the benefit of E. P. No. 16 of 1920, need 
be raised here. In B. P. No. 16 of 1920 
there was a valid fresh attachment on 
26th July 1922 and E. P. No. 16 of 1920, 
was not time-barred. 

We can therefore, see no reason to in¬ 
terfere with the order of the lower Court 
and dismiss this appeal with costs. 

Appeal dismissed. 
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Jackson, j. 

O. 5- ^ctmachandra Aij/ar —Petitioner, 

V. 

Sankara Aipar and others —Respon¬ 

dents, 

Civil Revision Petition No. 7 of 1925, 
Decided on 2nd October 1925, from the 
order.of fthe Dist. J,. West Taojore. D/~ 
sard October 1924. 

W CMI P.C., O. 91. /t, 99-^lH/ertm receiver 
WVxWjnS ^*®**‘~'^^*'*®*«* Insolvency Act 

***i”te Receiver by virtue of his appoint- 

Proviuolftl Insolvpuoy 

JW po^ lo aot under O. 9l. a 80, ©vll 

Oh In absonoa of the Court's order authorishig 


.sHKarA AtYAR (Jackson, Jj, '' MadriiC 857 

him to so ifcot i A. I. i). 1899 Mad. 51 and 26 Mad. 
Xbl, Did. . [P 357 C,2 ; P 358 C 

(5) Practice — Precedents—Indian Act clears 
English ca*es need not he referred. 

Where the Indian Statute is olear and sufficient 
nothing is to be gained by a reference to English 
<^se law. . [P 358 G 1} 

(c) Civil P. C.tO. AO, R. 1 —Receiver put in 
po^i^e^sion under O. A0\ R. 1 {c)—lt Is doubtful 
whether he'can arrogate powers under R. 1 (d). 

It is doubtful whether in India a Receiver put 
into mere possession under O, 40, R. 1 (c) can 
arrogate to himself powers to be conferred under 
O 40, R. 1 (d). [P 358 0 2] 

O. F*. Ananthakrishna Aiyar — for 
Petitioner. 

S. Varadachariar, K. Balasuhramanio, 
Aiyar and A. Y, Yistvanatha Sastri —for 
Respondents. 

Judgp'ient.—The petition is to. revise 
the order of the District Judge oif West 
Tanjore in 0. M. A. No. 29 of 1924. 

One V. Mahadeva Aiyar was judgment- 
debtor in O. S. No. 407 of 1923 on the 
file of the Court of the District Munsif of 
Mannargudi. On 7th April 1924, a 
creditor applied to have him adjudicated 
insolvent. On 8th and 9th April pro¬ 
perty of his was sold in execution of the 
decree. On 24th April the Official Re¬ 
ceiver was appointed interim receiver 
under S. 20 of the Provincial Insolvency 
Act. On 9th June the interim receiver 
deposited moneys under O. 21, R. 89, 
Civil Procedure Code, to have the sale 
set aside and the District Munsif of 
Mannargudi set it aside. The District 
Judge reversed the order of the District 
Munsif, Hence the petition. 

The point for determination as cor¬ 
rectly stated by the learned Judge in his 
second paragraph is whether the interim 
receiver by virtue of his appointment 
under S. 20 of the Provincial Insolvencv 
Aot, had iiower to act under O. 21 R 8^-* 
Civil Procedure Code. He was apj^Kiinted 
after the sale and, therefore, cannot be 
said by his appointment to have been 
vested in an interest by virtue of a tithi 
acquired before such sale. He can onlv 
come in under O. 21, R. 89. Civil Pro¬ 
cedure Code if he is held to be “ owninc 
such property.” if. that is to say. bv 
virtue of his appointment under S. 20 of 
the Provincial Insolvency Act. he stands 
m the place of the owner. 

Section iO of the ^vinoial Insol 
yenoy Act attracts the provisions of a 
40 of the Coefe of Civil “k"} 

appoint a receiver, W oonimit the v-osses- 
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sion, custody or management of such pro¬ 
perty to the receiver (d) confer upon the 
receiver certain powers including the 
protection of the property. 

In the present case the Court appoin¬ 
ted the Official Receiver, receiver of the 
properties with no other provision except 
that he should take steps to see that the 
jH'operties were not sold for Government 
last. It is difficult to see how this order 
could possibly make the receiver a quasi 
owner of the property. It is argued that 
that some one had to protect the pro¬ 
perty, and since it had been taken out of 
the owner’s hands, the receiver must be 
presumed to have been the proper person 
to act. Even assuming that the owner 
had been removed from the possession 
and had no right to protect the property 
and the receiver considered it his duty 
to act, his proper ordinary course would 
be to apply to the Court for power to act, 
and as a matter of fact this is exactly 
what he did. He wrote on 28th May 
1924, requesting sanction to move the 
Munsif to set aside the sale. This letter 
was mislaid by the Judge till 26th June 
Meanwhile the receiver had informed the 
Judge on the 9th June that he was about 
to file his application under O. 21, R.’89. 
Civil Procedure Code, in anticipation of 
sanction; and on lOth June he filed such 
application with an affidavit asserting 
that he was entitled to present, it as the 
interest of the judgment-debtor had 
vested in him. It does not appear from 
the record that any expost facto sanction 
was ever accorded by the Judge. In 
those circumstances, it is impossible to 
bold that the receiver’s action was 
authorized. The statute entirely provides 
for the contingency, and he attempted to 
obtain sanction as contemplated by the 
statute ; and there is no room for assum¬ 
ing that inherent power vested in the 
(receiver from the mere fact that he 
ihad been appointed as such. 

Where the Indian Statute is clear and 
sufficient nothing is to be gained by a 
reference to English Case Law. OffictaL 
Receiver of Coimbatore v. Jfanfira (L is 
not directly in point for there the re¬ 
ceiver whose powers aro discussed is one 
ni)polntocl after adjudication under Act 
111 of 1907. Petitioner relies upon the 
phi’aso “ the obtaining of leave is a 
matter between the receiver and the 
On urb " The receiver had the power 

(1j a. i. E. 1022 Ma.d. 51. 


vested in him under S. 18 of that Act^ 
and he was in the position of a receiver 
under 8. 28 of the present Act ; he had 
in himself the power to sue, and whether 
he obtained permission of the Court wag 
a matter between him and the Court. 

In the present case without the order 
of the Court he has not the power. 

In Alcula Paradesi v. DhelU Jagan‘ 
nadha Bow (2), it is held apart from 
any express power to sue conferred by 
the Court, receivers would have a right 
of action by virtue of mere possession." 
This is an obiter dictum following upon a 
consideration of English authorities with 
little bearing upon the point actually in 
question in that case. 

The word confer " in sub'Cl. (d) of 
O. 40, R. 1 would seem to suggest that 
until the Court made specific provision 
the receiver is not inherently endow^ 
with a right to sue. But even if it is 
held that ” mere possession " gives such 
a right, it is doubtful if it would extend 
to making an application under O. 21» 
R. 89, Civil Procedure Code. At any rate, 
in this case the receiver can only apply 
qua owner and mere possession cannot be 
said to put the receiver in the position of 
the owner. If he were claiming an in¬ 
terest by virtue of title acquired before 
the sale his mere ijossession would more 
easily support such a claim, but I confess! 
to considerable doubt whether in India 
a Receiver put into mere possession under 

O. 40, R. 1 (o) can arrogate to himself 
powers to be conferred under O. 40, 

R- 1 (d). 

Nor do I think that he can be invested 
with such powers by operation of S. 56 
of the provincial Insolvency Act. This 
section provides for the appointment of 
a receiver for the property of the insol¬ 
vent at the time of adjudication or after¬ 
wards. Such property shall thereupon 
vest in the receiver and the section allows 
the Court to demand security from such 


receiver and to provide for his remunera 
tion: it also allows the Court to eject a 
tx’espasser, and also to mulct a 
for malfeasance. There comes the fifth 
sub-clause on which the petitioner 
** The provisions of this section ^ sna 
apply, so far as may be, to interim re¬ 
ceivers appointed under S. 20. It 
hardly be argued from this that und.^ 
S. 56 the property vests in 
receiver with* all the incidents. 

(2) [1906] 28 Mad. 157. 
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interim receivers powers and he shall 
only have'Scoh of the powers con f err able 
. on a,receiver appointed under the Code 
^ of Civil Procedure as the Court may 
direct. 

Accordingly there is no ground for 
revision. The petition is dismissed with 
costs of the 1st respondent. 

Petition dismissed. 
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Srinivasa Iyengar, J, 

Mula Naramma —Petitioner. 

V. 

Mula Rengamma —Respondent. 

Civil Miso. Petition No. 4052 of 192^. 
Decided on 19th January 1925, praying 
for a transfer of the case. 

Civil P, C,, 8. ^^—^Prejiidlee of Judge agaln&t 
'party's pleader Is no ground for transfer 
Mftfess it Is likely to affect judicial attitude of 
Judge towards the party or the case. 

^ It may poselbly be tliat it would ba incumbent 
Qn a higher Oouit to transfer a case from tho 
me of a particular tribunal to another tribunal 
the tnoinent it is clear that some prejudice has 
been created and that a fair hearing and an 
in^partial adjudication could not reasonably 
b^ expected even though such a state of things 
has been brought about by the conduct of the 
very party applying for the transfer; but it 
cannot, however, be assumed that' prejudice 
against a particular pleader is or will operate 

PJ^ojudioe against the party or his case. It 
may no doubt, and perhaps often does, and one 
can only do his bast to form his own judgment 
taking that and all other oiroumstanoes into 
consideration. It would be a dangerous principle 
f’O ^fiahlish that the moment a Judge falls out 
with a pleader or vice vewa the case should 
bo trAHsfovrcd from that Judgd «to some otlxor » 
but if, on-the other hand, there is any reasonable 
^ound for supposing that the prejudice against 
pleader has in any manner or measure 
imeoted tho judicial attitude towards the 
petitioner or his case, transfer would certainly bo 
ordered. [P 869* C 2, P 360 C 2] 

B. S, Narain Rao- —for Appellant. 

S. T, Srinivasa Qopalachariar and 
R. Qopalastoami Iyengar —(or Resixjn* 
dent. 

After talnng time to consider 
oxy order, and giving the matter my very 
oareful consideration, I have come to the 
oonolusion that this petition for transfer 
ohould be dismissed. 

, The transfer that has been applied for 
w 01 Original Petition No. SO of 1922 
Ott the file of the Diatriot Court of 


Anantapui; to another , District Court. 
That original petition was filed under tho 
Guardians and Wards Act more than two 
years ago and ■ has been pending all this 
time and is now 'part'heard* The most 
curious feature about the application for 
transfer is that the affidavit in support 
thereof has been filed not by the 
petitioner, who is also the petitioner in 
the lower Court, or any agent’or relation 
of hers, but by her vakil who has been 
appearing for her in that original 
petition. In the view that I have taken 
of this case it is unnecessary for me to 
deal in detail with the various allegations 
made and denied on one side or the 
other. It is sufficient to state that the 
application for transfer and the grounds 
alleged therefor, are due entirely to 
several regrettable passages and incidents' 
in the course of the hearing of the 
petition between the learned vakil for 
the petitioner and the present learned 
District Judge of Anantapur. 

Having regard to all the circumstances, 
there is reason to believe that the present 
petition for transfer was itself not the 
act and motion of the party, but was 
largely prompted by that very vakil. 
In spite of it, I should have been 
disposed to order a transfer if I were 
satisfied that on the merits and in the 
interests of justice it was a proper case 
for transfer. But I am not so satisfied. 
When a transfer is applied for on the 
ground that an impartial hearing of the 
case and proper adjudication could not be 
obtained because the Judge hearing the 
case has shown himself as prejudiced 
against or in favour of one side or the 
other, all that has to be ascertained is 
whether the allegation of the absence of 
an unprejudiced judicial mind is ti*ue in 
fact there and then and any enquiry into 
the causes that brought about such a 
state of things would, in my view, be not 
only irrelevant but be calculated to 
misdirect. The hearing of the application 
is not an occasion for the apportionment 
of an blame or any enquiry about the 
origin and causes, and it may possibly 
be that it would be incumbent 'on a 
higher Court to transfer a case from the 
file of a particular tribunal to another 
tribunal the moment it is clear that 
some prejudice has been created and that 
a fair hearing and an impartial adjudi¬ 
cation could not reasonably be expected 
even though such a state of things has 
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been* brought about by the conduct of 
the very party applying for the transfer. 
In the present case there is, no doubt 
abundant evidence of a great deal of 
prejudice in the mind of the District 
Judge not against the petitioner or her 
ease, but against her pleader, due 
altogether, as I cannot help thinking, to 
proceedings and incidents in this very 
case. I cannot, however, assume that 
prejudice against a particular pleader 
is or will operate as prejudice against 
the party or ‘ her case. It may no doubt, 
ind perhaps often does, and one can only 
do his best to form his own judgment 
taking that and all other circumstances 
into consideration. It would be a dan¬ 
gerous principle to establish that the 
moment a Judge falls out with a pleader 
:>!• vice versa the case should be 
transferred from that Judge to some 
other. If, on the other hand, in this 
case there was any reasonable ground 
for my supposing that the prejudice 
against the pleader has in any manner or 
measure affected the judicial attitude 
towards the petitioner or her case, I 
shoxild certainly have given effect to it 
by ordering a transfer even at the risk 
of such an order being supposed to 
establish a wrong precedent. But no' 
such reasonable ground or apprehension 
has been made out to my satisfaction, and, 
what is more, I should not let myself 
under the guise of doing justice to the 
petitioner perpetrate an injustice against 
the respondent. Further, the petitioner 
would appear to have on the record 
another pleader also appearing for her. 
If, therefore, even after the lapse of all 
this time the temporary heat ' and 
irritation of the moment should not have 
subsided so as to allow of the learned 
Judge and the learned pleader resuming 
their normal functions and proceed with 
the hearing of the case even then any 
dilhculties that the petitioner may in 
consefjuonce bo put to would not he of 
such a nature as to warrant my ordering 
a transfer of the case on that ground. 

I have, therefore, come to the conclu¬ 
sion that tlie transfer applied for should 
not ho ordered and the petition is, 
therefore, dismissed with costs. 

Petition dismissed. 
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Devadoss and Waller, J. 

{Alcella) Ramasomayajullu and others — 
Appellants. 

. v. * 

Official Receivert Godaveri^ at Rajahs 
mundry —Eespondent. 

Appeal No. 434 of 1924, Decided on 
29th September 1925, against the order of 
the Disfc. J., Godaveri, at Rajahmundry, 
D/- 28th October 1924, 

Provincial In-iolvency Act (5 of 1920), 5. 4— 
Insolt}ent*s title to property queHioned by hU 
sons—Property should twt be sold before deciding 
the objection. 

Where the eons of the insolvent object to the 
sale of iasulvent's property by the Official 
Receiver on the ground that they were divided 
from the insolvent, and that their shares shpuld. 
not be sold, the property should not be sold before 
deciding the question under S. 4. [P. 360, C.2. 

P. Somasundaram —for Appellants. 

2). Appa Rao~(oY Respondent. 

Devadoss, J. — The appllanfcs are the 
sons of the insolvent. They applied fco' 
the lower Court for stay of sale adver¬ 
tised to be held on 29th August 1924 by 
the Official Receiver of Godaveri, on th^. 
ground that they were divided fco^ the'; 
insolvent and that their shares should 
not be sold. The learned Judge has nobj 
considered the question whether the!' 
shares of the appellants are liable to 
satisfy the debts of the insolvent. He- 
has allowed the Official Receiver to sell 
the insolvent’s interests in the property 
leaving to future litigation to determine 
the rights of the parties. We consider, 
in a case like this, it is not proper that 
the insolvent’s property should be sold 
when there is a cloud on the title which 
could be removed by a proper proceeding 
under S. 4 of the Provincial 
solvency Act. We, therefore, set aside' 
the order and direct the District Judge 
to restore the application to file and 
treat it as an application under S. 4 
of the Act and dispose of it according to 
law. The Official Receiver has the power 
under the Act to sell the shares of the 
sons of the insolvent, and it would be Jor 
the sons to make out that their, shares 
are not hound to liquidate the debt con 
tracted by their father, ^ . 

Costs of this appeal will abide the 

result. 

Appeal allowed* 
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^Ohinnappan Chettiar — 
-^Respondenfc. 

Orimit^l Revision Case No, 687 and 
Qriiniaal Revision Petition No, 578 of 
1924, Decided on 2Q,th March 1925, 
against the judgment of 1st Glass Bench 
Mag. Pa^ghat, in Summary Case No. 395 
0(1924. 

'^ Criminal. C., (1923), S. 244 (2) — Ma^ls- 
tfaU Hot hound to re-Jswe suviinona — It ts in 
hts dlseretton under the Code a9 ametided. 

The Magistrate is not bound to re-issue the 
sammouB if a witness summoned by him does not 
care 'to appear. It is in the disoretion of the 
Magistrate to iasue fresh summons if he likes, but 
the Oode does not compel him to issue fresh sum¬ 
monses to the witnesses to whom summonses 
have once been sent: SO Cal. 121, Di&t. [P 361, C 2] 

r. M, Kris\na Nambiar -— for Peti¬ 
tioner* 

Order. — This is an application to 
revise the order of the First Glass Bench 
of Magistrates. Palghat. The point raised 
by Mr* Nambiar is that the Bench of 
tli^-agistrabes.ought to hav.e.senl fresh, sum- 
nionses to the witnesses cited by the peti- 
ijipner. The petitioners cited the Extra As¬ 
sistant Gonservator of Forests and a fores¬ 
ter as two of bis witnesses to prove the 
evidence of alibi set up by him. The Bench 
M^gisi^rato did issue sommonsos to them, 
hi^t they refused, to accept service, as the 
s^n^onses had not been sent through 
their aupei^iQr officer. The petitioner ap- 
pU^ to the Bench at a late stage for is^u- 
iilg fresh summonses but the Bench re¬ 
fused the request. It js contended before 
cpo that the Bench had no disoretion to 
refuse to issue fresh summonses for the 
wjltnesses. Reliance is placed upon a 
demsion in Daulat Singh v. Brinda Beider 
(1). There, the learned Judges held, that 
if ^ Magistrate sent summonses to the wit- 
qi^ea in a summons case the Magistrate 
uo discretion afterwards to refuse to 
i| 9 ue freqh summons if the witnesses did 
not ^ppMr in obedience to tbd/jmHjamons, 
decision was based uu^r th^ old 
In tho old Code the words we^ ; 

k* The Magistrate may, if he thinks fiti 
qn the application of the plaintiff or the 
Moustj^ iqsue p^xjoess to oompal the at- 


tendance of any witness or the production 
of any document or other thing.’* 

There has been a change in this para* 
^aph in the new Oode which reads thus ; 

“The Magistrate may. if he thinks fit, 
on the application of the plaintiff or- the 
accused, issue summons to any witness 
directing him to attend or produce any 
document or other thing.” 

Under the old Code there was the 
phrase “ Compel the attendance of any 
witness or the production of any docu¬ 
ment,’! but in the present Code, the 
words used are : “ Summon any witness 
directing him to attend or produce any 
document.” Under the present Code 
evidently, the Court cannot compel a wit¬ 
ness to appear before it. if the witnsss 
refuses to appear. If the witness refuses 
to appear, probably, he may be liable for 
disobedience of summons, but the ques¬ 
tion is whether a party, complainant or 
accused, is entitled to ask the Court as a 
matter of right, to compel attendance of 
any witness, who does not care to attend 
in obedience to a summons. In the Cal¬ 
cutta case the witnesses summoned bad 
received the summonses and failed to ap¬ 
pear and the learned Judges held that the 
Court bad no discretion under S. 244 to 
refuse to compel attendance of a witness 
to whom the Court had already issued 
process. It cannot be said that under the 
present Code, the Magistrate is bound to 
compel the attendance of a witness who has 
received the summons. Considering the 
change in the wording of sub-S. (2) of 
S. 244, I think the present case is dis¬ 
tinguishable from the Calcutta decision. 
I hold that the Magistrate is not bound 
to re-is ue the summons if a witness sum¬ 
moned by him does not care to appear. 
It is in the disoretion of the Magistrate] 
to issue fresh summons if he likes, but 
the Code does not compel him to issue] 
fresh summonses to the witnesses to 
whom summonses have once been sent. 

The petitioners must have known that 
the officers to whom he wanted summons 
were subordinate to some other officer and 
it was bis duty to have informed the 
MagUti'ate of that fact when he askadUfor 
summonses for the two witnesses. He not 
having done so. the Magisttate’s declin¬ 
ing to grant time and aonvi<4;ing him is 
correct. 

The petition is dismissed 

PHiiion dismissed. 
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Phillips, J. 


iV oviula Ramayya —Plaintiff—Appel¬ 
lant. 

V. 

Nadipineni Appayya and another — 
Defendants 2 and 3—Respondents. 

Second Appeal No. 1771 of 1922, Deci¬ 
ded on 5fch August 1925, against the 
decree of the Addl. Sub.-J., Guntur, in 
A. S. No. 23 of 1922. 

Reytstration Act, S. iQ—JJnregl&tered document 
seeking to prove a previous sale deed to he nomt- 
nal -Js admissihle. 

An unregistered document which seeks to prove 
that a prior sale deed is not a real transaction' is 
admissible in evidence though unregistered : 26 
M, L. J, 151 (F.B.), Dtst. [P. 363, C. 1] 

A. C, Sampath Aiyangar —for Appel* 
lant. 

V . Suryanarayana —for Respondents. 

Judgment. The main question at 
issue in this appeal is whether a docu¬ 
ment marked as Ex, J., is admissible in 
evidence. The District Munsif rejected 
the document, but it has been admitted 
by the Subordinate Judge. On the 9th 
October 1918, the 2nd defendant executed 
a sale'deed, Ex. H. in favour of the plain¬ 
tiff. The plaintiff claimed the lands 
sold in some execution proceedings but 
his claim was dismissed, and therefore, 
he had brought this suit to declare his 
right under the sale-deed. Defendants 2 
and 3 contend that the sale to the plain¬ 
tiff was a purely nominal transaction 
which was not intended to take effect 
and in order to prove this, they rely on 
this document Ex. J. The plaintiff says, 
amongst other things : “ I am entitled 
only to money not to lands.” This 
recital was made almost immediately 
after the sale-deed for the lands had been 
executed in plaintiff’s favour. I cannot 
possibly conceive that, if the plaintiff had 
really purchased those lands, he would 
liave made this statement immediately 
afterwards. It was, I think, clearly made 
in order to protect the 2nd defendant’s 
interest, the sale-deed having been exe¬ 
cuted for the same purpose, namely, to 
l)rotect the 2nd defendant against his 
creditors who were then pressing him. I 
agree with the learned Subordinate 
Judge that Ex. J is very strong evidence 
of the nominal character of Ex. H, and I 
most certainly think that there is no 
reason to set aside his finding on this 
(luestion of fact, as it is justifiable on the 


im: 

evidence of Ex. J. If he is entitled to 
rely on Ex. J., his-finding that the sale 
was only nominal would be justified and 
must be accepted. As regards the ad¬ 
missibility of Ex. J, the appellant-plain¬ 
tiff relies on the Eull Rench decision re¬ 
ported in Pyinda Venkatackelapathi y. 
Muthe Venkatackelapati (l). He relies on 
the following passage: 

Assuming the plaintiff is entitled po 
sue for possession on the ground that no 
title passed to the defendants under ■ the 
sale-deed (Ex. A.), in order to succeed he 
must show that by virtue of the unregis¬ 
tered letter the sale-deed does not affect 
the immovable property which is com¬ 
prised both in the sale-deed and in the 
unregistered letter, in che way in which 
the sale-deed purports to affect the pro¬ 
perty, if the unregistered letter had never 
been written. This being so, it seems to ua 
the unregistered letter is relied on as 
evidence of a transaction affecting im¬ 
movable property and, being unregistered, 
is inadmissible in evidence.” 

The facts of the case are not given in 
the report, but on reference to Muthe 
Venkatacli ela 2 )athi v. Pyinda Venkata' 
chelapathi (2), the judgment of 
the Division Bench shows that the con¬ 
flict in that case was whether the docu¬ 
ment evidenced a .sale or merely a mort¬ 
gage. There was no suggestion that the 
transaction was wholly nominal, the case 
on one side being that it was an out¬ 
right sale and the case on the other, that 
it was only a mortgage. In Mr. Jus ice 
Miller's judgment he cites the Pull 
Bench case in Raja of Venkatagiri v. 
Narayana Reddi (3), which he summa¬ 
rizes as follows : 

“It does not matter that the docu¬ 
ment may have the effe«.fc of proving a 
transaction affecting immovable property 
if it is used for the purpose of proving a 
transaction which does not affect im¬ 
movable property in any way then it may 
be received in evidence.” 

If the summary of the Pull Bench 
judgment is correct, and I see no reason 
to think it is not, then it must be applied 
to the present case where the facts are 
gtmilAr. What the defen^nts seek to do 
is to prove that there was a transaction, 
namely, the execution of a document 
which does not aft^ect immovable property 

(1) C1914J 26 M.L.J 151=1 L.W. 157=11914) 

M.W.N. 178 (F.B.). 

(2) [19123 23 M.L.J. 662=12 M.L.T. 579. 

(3) [18943 17 Mad. 466=4 M.L.J. 198 {P.B.). 
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Oourt, however, may on a proper application 
being made under S. 4 of the Act, try the issue 
whether the insolvent is entited to the property 
or not. But, in order to enable the Court to do 
that a proper application ought to be made under 
S. 4, and the other side should be asked to plead 
there'to. Wheu an order is passed under S. 66 
(3), it does not determine the rights of the parties, 
and though the Judge may incidentally determine 
the question, yet it cannot be said that the 
gue^ion is finally determined. 

[P. 363, C. 2. P. 364, O. 1,2] 


tbe intention ot t^e 
thaiiir shoQld not do so. There- 
to prove that fact or that 
this unregistered document, 
J^ffHvould be. admissible in evidence, 
^^other case of this Court relied on by 
‘ plaintiff is that rexiorted in Putti 
SfishOt Aiyar v. KwppacKar (4), where 
again there was a dispute as to the 
nature of the interests that passed and no 
question of the nominal character of the 
transaction was raised. There is a case 
exactly in point reported in Yerraguntla 
Seshaoharlu v. Muhkumalla Ghinniah (5), 
where it was held that an unregistered 
doeument purporting to be a sale-deed 
wae admissible in evidence, because it 
Was thereby sought to prove that a prior 
sale'deed was not a real transaction. 
That is the very point at issue in this 
case, and if that is correct, and it is no¬ 
where dissented from, Ex. J. is clearly 
admissible in evidence. 

I have already found that if Ex. J. is 
admissible in evidence, the Subordinate 
Judge’s finding that the sale-deed was 
merely a nominal transaction is justifiable 
and consequently this second appeal 
must fail and is dismissed with costs. 

Appeal dismissed. 


(4) 

( 6 ) 


[19193 10 L.W. 1=(1919) M.W.N, 87=20 
291. 

[1914] 26 I.O. 721. 
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Devadoss and Waller, JJ. 

CKiUammal and another —Appellants. 

V. 

Ponnxiswamy Naioher and another — 
Beaiiondents. 

Apfteal No. 438 of 1924, Decided on 
22nd September 1925, against the order 
of the Dist, J., Tinnevolly, D/- 4th 
November 1924. 

PravtncfoJ Insolvency Act (6 of 1920). S. 6G 
(8)-—TIfla odverM to ffuolwttt sot up — Cctir^ 
pass order utMtot' S, 66^Is$ue of title fnay 
b$ trtM t4tui«r 4 if applioaiion Is tnade 
^Provhsoiol Ixmlveney Act (1920), S, 4. 

Unda^8 66 (8) an order oamiot be passed 
against Dersons who claim' adversely to the iiisol' 
^nt« The Oourt cannot, acting under S. 66, 
dliaot any person to deliver up property in hia 
pQHeillon to the Official Receiver uiUess' the in- 
wveat 1% entitled on the date of such application 
tp the possession of such property* If a title, 
aewaVsY 'flitnsy, is set up by the pmon in poseea* 
aho,^a Court ahould not act under 8. 60. The 


K. Baskyam Aiyangar and S. Baja* 
gopalachari —for Appellants. 

K. B. Bangaswami Aiyangar and 
B. Krishnaswami —for Respondents. 

Devadoss, J. —This appeal is against 
the order of the District Judge of 
Tinnevelly directing the appellants to 
hand over possession of the property 
in their possession to the Official Receiver 
and his lessee. The 1st respondent herein 
is the lessee of the i)roperty from the 
2nd 1 ‘espondent who is the Official Re¬ 
ceiver of Tinnevelly. The appellants 
were in occupation of the property in 
dispute from the year 1897. The res¬ 
pondents applied to the District Judge 
for an order under S. 56 of the Pro¬ 
vincial Insolvency Act directing the 
appellants to hand over jiossession of the 
property in dispute to the respondents on 
the ground that the property was the 
property of the insolvent. The learned 
Judge has passed an order under S. 56 (3) 
in favour of the respondents. The 
question for consideration is whether 
such an order can bo passed against per¬ 
sons who claim adversely to the insol¬ 
vent. S. 56, 01. 3, second para is in 
these terms : 

"Provided that nothing in this section 
shall be deemed to authorize the Court 
to remove from the possession or custody 
of property any iiersou whom the insol¬ 
vent has not a present right so to remove. ' 

An application under S. 56 is made 
(or the purpose of realization of the pro¬ 
perty of the insolvent. If a person is in 
possession of the pro|>erty on behalf of 
the insolvent, or claims under the insol¬ 
vent, possession of such property may be 
taken under the orders of the Court by 
the Ofiioial Receiver. But where the 
person in possession claims adversely to 
the insolvent, or whete he is able to show 
that the insolvent is not entitled to 
present possession, the Court ' has no 
power to prooeed undw S. 66 ; for the 
second paragraph of Cl. 8 spooifically 
says that: 
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Kotihing in this section shall be 
deemed to authorize the Court to remove 
from the possession or custody of pro^ 
perby any person whom the insolvent has 
not a present right so to remove/* 

The corresponding provision in the 
Presidency Towns Insolvency Act is 
S. 68 and 01. 2 of that section puts 
the matter beyond doubt. It is as 
follows : 

The Official Assignee shall, in relation 
to and ior the purpose of acquiring or 
retaining possession of the property of 
the insolvent, he in the same position as 
if he were a Receiver of the property' 
appointed under the Civil Procedure 
Code, 1908, and the Court may, on bis 
application, enforce such acquisition or 
retention accordingly.” 

The position of the Official Assignee is, 
therefore, the same as that of a Receiver 
apppointed under the Civil Procedure 
CWe. O. 40, R, 1 ( 2 ) is as follows : 

“Nothing in this rule shall authorise 
the Court to remove from the possession 
or custody of i)roperty any person whom 
any party to the suit has not a present 
right so to remove.” 

The power of the Court under the 
Provincial Insolvency Act, S. 56, is 
not any higher than the power of the 
High Court under the Presidency Towns 
Insolvency Act. S. 58. Tlie Court, 
[therefore, cannot, acting under S. 56. 
dirfct any person to deliver up property 
in his possession to the Official Receiver 
unless the insolvent is entitled on the 
date of such application to tlie possession 
of such property. If a title, however 
flimsy, is set up by the person in posses¬ 
sion, the Court should not act under 
S. 5 lC. It is open to tlie Court on a 
proper application being made under 
3. 4 of the Provincial Insolvency Act 
to try the issue whether the insolvent is 
entitled to the jiroperty or not. But, in 
order to enable the Court to do tliat, a 
proper application ought to be made 
under *3. 4 of the Provincial Insol¬ 
vency Act, and the other side should be 
asked to plead tliereto. 

In this case, it is suggested for • the 
respondents that, though the application 
was made under 'S. 56, it must be 
deemed that the enquiry was held under 
S. 4 and the order was made under 
that section. Bub it is clear from the 
6tb paragraph of the District Judge’s 
order that he passed the order only under 


S. 56 (2), and we cannot import into it i 
something which is not tKere. i 
If the application was one under S. 4, 
the Isfc respondent should not have been 
made a party. Nobody other than the 
Official Receiver can move under S. 4 
unless the Official Receiver is unwilling 
to act and the Court authorizes a creditor 
or any other person intersted in preserv¬ 
ing the insolvent’s estate to act und^ 
that section in the name of the Official 
Receiver, 

It is again urged that the question of the 
title of the appellant has been gone into 
and has been found against, and, there¬ 
fore, it is unnecessary that there should 
be a fresh proceeding under S, 4. When 
an order is passed under S. 56 (3), it 
does not determine the rights of the 
parties and though the Judge may in¬ 
cidentally determine the question, yet it 
cannot be said that the question is finally 
determined. It would not 'be right to 
allow a loose procedure to obtain in 
insolvency proceedings. The law of 
insolvency is not properly understood in 
the mofussil, and it would not be right 
on the part of the Court to adopt a loose 
procedure for the purpose of realizing the 
estate of the insolvent. Such a proce¬ 
dure would lead inevitably to hardship 
and to an unsettled state of the law. 

In regard to the merits it is unneces¬ 
sary to say much. The appellants were 
in possession of the property from 1897. 
They claim to have been in possession of 
the property by virtue of an arrangement 
in the family. It is urged by Mr. Bashyam 
Aiyangar that no registered document is 
necessary for a family arrangement. If 
the appellant could ^how that there was 
a proper arraugement, they would bo 
entitled to retain possession of the pro¬ 
perty against the insolvent and against 
the Official Receiver. 

On behalf of the respondents, it is. 
urged that the 1st appellant is dead and 
therefore, the 2nd appellant, the 
daugliter of the 1st appellant, has no 
right to be in possession of the property.- 
This question again will have to be gone 
into fully, and in the absence of an in¬ 
vestigation into the title of the 2n,d 
appellant it would not be right to deprive 
her of the possession of the property and 
drive her to a suit. If the order is to 
be construed as an order under S. , 4^ 
a suit would be barred ; if it is eonstru^ 
as an order S. 56 (3), the order ia 
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{^^g|J..jb.aff muoh as j^he insolvenir is not 

to f present possession rof the 

'iln 8^ recent case, it was decided by 
Spenoerj J,, and myselE that the power 
^von - by S. 4 of the Insolvency Acfc is 
subject to the provisions of the Act, one 
of which is the proviso to S. 56 (3) 
which is in the way of the Court re¬ 
moving any person from the possession 
of property, whom the insolvent has no 
present right to remove. 

• The appeal is allowed and the order of 
the lower Court is set aside with costs 
throughoutf 

Waller, J .—I agree that, where there 
i^ ^ dispute as to the insolvent’s title, 
S, 56 cannot be invoked. For, in order 
that that' section may be resorted to, the 
insplvent must have an immediate right 
to remove from possession. Proceedings, 
therefore, should have been taken under 
S. 4. 

Appeal allowed^ 
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Devadoss and Waller, JJ. 

K, Kaliha Sahib and others —Plaintiffs. 

V. 

jS4*66aroi/a Defendant. 

Beference No. 12 of 1924, Decided 
on Ist September 1925, • made by the 
District Munsif of Negapatam in S. C, S. 
No. 159 of 1924. 

Provinolal Small Cause Courts Act, S. 28— 
Order of District Court passed on appeal from 
revenue Court Is not binding on District Munsif 
acting as Sniall Cause Court Jtidge. 

The Distriot Munsif acting as a Small Cause 
Court Judge is subject to the administrative 
control of the Distriot Court under S. 28, but he 
IB not bound by an order of the Distriot Judge, 
holding that a certain suit is not triable by a 
revenue Court, and passed in his judicial capa¬ 
city on an appeal from the revenue Court, 

. [P. 865, C. 2] 

S* Kuppusarni Aiyat —for Plaintiffs 
li 8 and 7. 

K, .K, Srinivxsa Aiyatiija }—for Defen¬ 
dant* 

‘ Judgment.'-^This is a reference by 
the District Munsif of Negapatam under 
04 46. Br.l and 6 of the Code of Civil 
Pvooedure, and the cjueation referred is 
terms : 

Is" not this ,Qonrt competent to pro¬ 
ceed with the trin.! nf _ 


Sitbbaboya Aiyab 

suance of the order oi the District Court 
in C. M, A. No, 101 of 1923 preferred 
againsc the order of the Bevenue Divi¬ 
sional Ofl&cer when this Court on its 
small cause side had already held that it 
had no jurisdiction to try this suit ? ” 
The suit was brought in the District 
Munsif s Court orr its small cause side 
by the trustees of Nagore Durga for rent. 
The defendant contended that the pro¬ 
perty in his possession formed part of an 
estate and that a civil Court had no 
jurisdiction to try the case. The Dis¬ 
trict Munsif held that he had no jurisdic¬ 
tion to try the ease and directed that the 
plaint be returned to the plaintiffs for 
presentation to the proper Court. The 
plaint was presented to the Revenue 
Divisional Officer and he held that the 
ddfe.ndant was not a ryot under Act I of 
1908- and directed the return of the 
plaint to the plaintiffs. Against this 
order of the Divisional Officer the plain¬ 
tiffs appealed to the Distriot Court of 
Negapatam and the District Judge held 
that the revenue Court had no juris¬ 
diction and that the civil Court had 
jurisdiction to try the case. The plaint 
was again presented to the District 
Munsif. The District Munsif was con¬ 
fronted with his previous order 
that the civil Court had no jurisdic¬ 
tion and the order of the District 
Judge that the revenue Court had no 
jurisdiction and that the civil Court had 
jurisdiction to try the case. The order 
of the District Court on appeal from the 
Bevenue Divisional Officer is not binding 
on the District Munsif. The District 
Munsif evidently was under the impres¬ 
sion that he being subordinate to the 

was bound by his order 
The District Munsif acting as a Small 

Cause Judge is subject to the administra 
tive control of the District Court under 
S. 28 of the Provincial Small Cause 
Courts Act. but he is not bound by an 
order of the District Judge passed in 
his judicial capacity on an appeal from 
fche revenue Court. As we are of opi- 
mon that the order of the District Judge in 
C. M. A. No. 101 of 1923 is not binW 

upon the District Munsif, he is at liberty 
to pa^ any order he likes. Either party 
will be entitled to move the High Court 
against the order of the Distriot Munsif 
and the aecision of the High Court in 
^vision will bind the District Munsif as 
well as the District Court, It is not 
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necessary that the question referred to 
us should be answered at this stage. 

The papers will be returned to the 
District Munsif. 

Papers returned. 
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Spencer, J. 

K. Narayana Iyengar and anotket 
Appellants. 

V. 

A. Trippayya —Respondent. 

Second Appeal No, 1831 of 1923, Deci* 
ded on 27th October 1925, from the 
decree of the Sub-J., Bellary. in A. S. 
No. 18 of 1922, 

Civil T. C., Sch. 2, pam. 15—Arbitrators going 
beyond scope of reference and giving award on a 
■matter to which all parties agreed—Award on this 
part is enforceable by suit. 

A reversioner sued for a declaration that the 
mortgage by a widow and a sale of a house were 
invalid beyond her lifetime and made the mort- 
gagee*purchaser and the decree-holder )>arties. 
The matter was referred to arbitration by order of 
Court on consent of parties. The arbitrators wont 
beyond the scope of reference and declared the 
reversioners to be entitled to obtain iminediate 
possession of the house during the widow s life¬ 
time upon pa>*meut of a certain sum. 

Held ■ that this part of the award can be 
enforced in a separate suit as an award 
trators on an agreement b}' parties : 23 All. 394 

iP C.) and A. I. 1924 Cal 5G7, Dtst. 

[P 366. C 1, 2] 

C. V. Ananiakriskna I}/e7 —for Appel¬ 
lants. 

B Somayya—ioi' Respondent. 

Judgment.—In O. S. No. 208 of 1916 
in the District Munsif's Court, Bollary, 
the plaintiff sued for a declaration that a 
mortgage by a widow named Snbba- 
lakshmamma and a sale of a house weie 
invalid beyond bor lifetime, he being the 
reversioner to the estate. The mortgagee 
purchaser and the decree-holder m a 
money suit hied against the widow were 
made parties. The matter was referred 
to arbitration by order of Court on tbe 
consent of the parties. The arbitrators 
went beyond the scope of reference and 
declared the plaintiff to be entitled to 
olitain immediate possession of the house 
during the widow’s lifetime on payment 
oi Rs. 900, which was not a m&tter re- 
feried to their decision through Court. 
The Court that tried the suit, therefore, 
rightly refused to embody that part of the 
award in its decree. In the present suit 


im 

the same plaintiff has sued for possession 
of the house alleging that he has tendered 
Rs. 900 within the period provided in the 
award which was one year from the date 
of the award. The suit was dismissed 
with costs, the District Munsif holding 
that there was no consent on the part of 
the defendant that the arbitrators should 
settle the question of immediate delivery 
of the house. Uiion appeal the learned 
Subordinate Judge held that although the 
question of immediate possession was not 
a matter referred to the arbitrators 
through Court, yet the allegation in the 
plaint, that the arbitrators were privately 
asked to decide this question, and that the 
parties agreed to abide by their decision 
was true. He disagreed with the finding 
of the District Munsif, who believed tbe 
evidence given by the defendant, and he 
found as a fact that the defendant accep¬ 
ted the terms of the entire award not 
only in respect of the matters referred 
through Court but also in respect of the 
matters which the parties themselves 
invited the arbitrators to decide. This is 
a finding of fact by the appellate Court 
which had jurisdiction to decide it and 
I must accept the finding. 

The leaimed Subordinate Judge on the, 
question of law held that this part of the[ 
award could be enforced as an agreement* 
between the iiarties. I think he was| 
right. The decision in Muhammad 
Mumtas AH Khan v. Jfarkat AH Khan (l) 
dealt only with an ultra vires award upon 
a matter which was uot referred to arbi¬ 
trators either through Court or other¬ 
wise, aud Rampi’atap Chamria v. Pv/rga- 
prasad Chamria (2) may be distinguisherl 
on the same ground. These cases do not 
decide that if there is a private agree¬ 
ment to refer to arbitration and tbe arbi¬ 
trators pronounce an award, that award 
cannot be enforced in a subsequent suit. 

The only other point is whether the 
plaintiff made a tender of Rs. 900 within 
one year of the date fixed in the award. 
It was found that he gave a notice 
through his vakil ofi'ering the money un¬ 
conditionally before the due date and he 
applied for a challan for remitting Es. 900 
to the treasury on the 10th April 
which was the last day for the tender. 
The Subordinate Judge was, thei^fore* 
right in holding that tbe plaintiff ha^ a 

(1) [1901] 23 All. 394—28 I. A. 190=5 C, W 
N. 881=8 Sar. 85 (P. C.). 

(2) A. I. R. 1024 Cal. 667. 
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wtfch the'oonditioa undeir whidh 
kgi^d^ in adjoBfement of the parties* 
l;ha‘6'the plaintiff should pay 
get ^sses^ion of the property. 
Sfte redphd appeal fails and is dismissed 
costs.- The amount deposited in 
'OhUi^t may be paid to the respondent's 
vhkil in adjustment of the respondent's 
costs. 

Appeal dismissed. 


Ap- 


De 
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Phillips, J. 

. Pazhania/ndy Tarakan —Plaintiff- 

pell ant. 

V, 

Muruhappa Tarahan and obhers- 

fehdants’^Respondents. 

Second Appeal No. 1635 of 1922, De¬ 
cided on 24th August 1925, against the 
decree of the Diet - J., South Malabar, 
in A. S. No. 652 of 1921. 

Trusts Act^ S. 88— Trustee cannot maintain a 
suit In derogation of trust, hut if In possession 
can recoup himself what Is speyit on trust. 

Under 8.88 a trustee is bound to hold the 
property on bchtilf of the trust and cannot thex-e- 
fore bring a suit in his personal capacity in 
derogation of the trust, but if he is in possession 
of the trust property he can out of it recoup 
himself what he has spent for the benefit of the 

[P. 3G7, C. 1,2] 

P. S. Narayanasami Ahtar^iov Ap* 

pellant. 

K, BasKyam Aiyangar and C. S. 
Stoaininadhan —for Respondents. 

Judgment.^— In this case the plaintiff' 

And his family obtained a Saswatam 

lease of certain property which was 

dedicated in trust. The plaintiff' was 

appointed the managing trustee and in 

pursuance of that appointment he gave 

notice to the person in possession of the 

deliver it up. The title of 

plaintiff 8 transferror was disputed and 

subsequently plaintiff' purchased the 

Saswatam right from the rival jenmi in 

Uis own name. He now sues for damages 

for trespass and an injunction. The 

lower appellate Court dismissed his 

Jtait ^ the ground that under S. 88 of 

the Trusts Act. plaintiff was bound to 

now the property on behalf of the trust 

oould not» therefore, bring a suit 

^ oapeoity in dei'ogation 

tt the trust. 


• The fil^t argument put. forward in 
appeal is that in asmueh as the plaintiff 
did not obtain actual physical possession 
of the property, S. 83, does not apply. 
In S. 88, there is no recital as to the 
possession of the property and in the 
cases relied on by the appellant Muni- 
sa7ni V. Mavuthammal (l) and Stinivasa 
Moorthy v. Venhata Varada Aiyangar (2), 
there is really nothing to support this 
contention. .In fact in Munisami 
Marutiiammal (l) it was held that: 

If an executor accepts the office and 
acts as executor with full knowledge of 
all the circumstances bearing on his right 

.he is estopped from subsequently 

repudiating the Will.” 

Here the plaintiff" accepted the trust 
and acted upon it and consequently he 
is now estopped from disputing the 
trust. 

The next point put forward is that the 
plaintiff is entitled to be reimbursed 
out of the trust the money which he paid 
out of his own pocket and that, therefore, 
until that is done the property is his- 
own. This is no doubt true and would 
be applicable in a case where the bene¬ 
ficiaries sought to take the possession 
out of -the plaintiff’s hands, but in the 
present case this is not even a suit against 
the beneficiaries, but a suit against a 
co-trustee, and when S. 88 lays down 
that the plaintiff must hold this property 
for the benefit of the trust I do not think 
that any Court would allow him to sue 
m his own capacity as being solely 
entitled to the property. If he does sue 
in such capacity he is, in effect, com- 
nutting a breach of trust. Plaintiff' is 
admittedly in possession of the trust' 
property and can, out of it, recoup 
himself what he has spent for the benefit 
of the trust. Consequently, I think that 
the lower appellate Court is quite right 

la dismissing his suit. The second appeal 
IS dismissed with costs. 

Appeal dismissed. 


(1) [1910] 84 Mad. 211=90 M. L 3 ~~^^ 
8 M. L. T. 194=(1910) M, W. N SBS 

M. W. 

A. li. J. m =15 a W. N, 741 (P. C.). 




368 MadrM Commr. Income-tax Madras v. Kino. & Partridge 

^ A. I. R. 1926 Madras 368 


Full Bench 

Codtts'Trotter, C, J., Krishnan 
AND Beasley, JJ. 

Commissioner of Income^tax^ Madras ^— 
Referring Officer. 

V. 

King and Partridge —Respondents. 

Ref, Case No. 3 of 1925, Decided on 
29th October 1925. 

Income-tax Act (1922), S. 11— Dcductioyi canywt 
he allowed f?? respect of amount paid as profes^slon 
tax under Madras City Municipal Act (4 of 1919), 
S. 111. 

Profession tax paid under S. Ill of the Madras 
City Municipal Act cannot be allowed as proper 
deduction from the taxable income as an expendi- 
ture\jhcurred solely for the. purposes of the pro¬ 
fession of the a,ssessees ‘ within the meaning of 
8. 11 of the Income-tax Act. 

The profession tax is a payment made out of the 
income of the tax-payer and is quite different 
from license fee though the payment is to be 
made in the manner of a license fee. The ques¬ 
tion, however, depends upon the nature of the pro¬ 
fession tax levied. [P, 868, C. 1, 2 ; P. 369, C. 1.] 

Patanjali Sastri —for Referring Officer. 

i2. N. Aingar and T. D. Narasiah .— 
for Respondents. 

Order.—This is a reference under 
S. 66(2) of the Indian Income-tax Act 
(XI of 1922) and the question submitted 
for our opinion is whether profession tax 
paid under S. Ill of the Madras City 
Municipal Act should be allowed as a 
proper deduction from the taxable income 
" as an expenditure incurred solely for 
the purposes of the profession" of the 
assessees within the meaning of S. 11 of 
the Income-tax Act. 

The assessees are a firm of attorneys 
practising in Madras and they claim that 
they are entitled to the deduction above 
mentioned. The Commissioner of In¬ 
come-tax was of opinion that the deduc¬ 
tion claimed was not an allowable item. 

I The answer to the question put to us 
'depends in our opinion upon the nature of 
ithe profession tax levied by the Munici- 
jpality. If the profession tax is a contri- 
ibution from the income of the assesses to 
itliG Municipality it will stand on the same 
footing as income-tax itself which is such 
a payment to tbe Government* It is 
clear, in assessing the income of a person 
the income-tax he pays could iiof’ 
deducted, for what is paid is a part of the 
income itself and not an expenditure for 
earning that income or profit. It was 


vm 

so ruled in Ashton Gas Co* v. Attorney^ 
General (l) a,Dd the-proposition ijs 
ceded before us. What then is the pro^ 
fession tax ? Is it a payment made 
of the income of the tax-payer or 
expenditure which he has to inpur .tq 
enable him to eai-n his income ? -We are 
of opinion that it is the former and; :no& 
the latter. 

Under the City Municipal Act (IV of 
1919), S. Ill, every person not liable for 
the Companies tax who, within the City 
and for a period of 60 days in the half- 
year, exercises ** a profession, art, trade 
or calling or holds any appointment, 
public or private, bringing him within 
the taxation rules of Sch. IV,’* is liable 
to pay the profession tax. Now Sob. IV 
makes it clear that the anaount .of tax 
payable is dependent on the income of the 
person taxed, the minimum being an in¬ 
come of Rs. 100 a month, except in the 
case of hotel-keepers, etc., dealt with 
under Class IX. Professional men are 
taxed not because they carry on their 
profession but because they do so and 
earn income. The amount of tax varies 
with the income and if a person is over¬ 
taxed he has a right of appeal. 

Now the nature of the tax cannot vary 
with tho individual taxed. In the case 
of persons holding appointments under 
the Government it seems to us impossible 
to predicate that they pay profession tax 
to enable them to earn their salary. 
S. Ill, Explanation 2, makes even pen¬ 
sioners liable for profession tax as if they 
were holders of appointments carrying a 
salary equal to the pension. In their 
cases it is still more difficult to treat the 
profession tax as a payment by them to 
earn their income. It is clear in these 
cases the Municipality is claiming a part 
of their income as a tax. A different 
rule, it seems to us, cannot be applied in 
the case of men who make their income 
by professional services. It is argued 
that because S. Ill uses the ■words ‘ by 
way of license fee '* we must hold that 
the payment of the profession tax is for 
the purpose of obtaining a license to 
carry on one’s profession in the. City. 
We are unable to accept this argument. 
The Act deals with several matters in 
which the obtaining of a license is a pre-' 
requisite to the carrying on of a business ; 

(1) [1906] A. C. 10=75 L. J. Cb. 1=22 T. L. 

82=18 Manson 35=70 J. P. 49=93 K T.i 

676. 
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ni^BglM8Mm --wifcbm> Mnnicipal limits. 
' in Chap. ^II of 

.^ere' is no incovision in the 
makes the carrying on of one*s 
^ TH^g^W^on iyithout paying the profession 
^ illegal; and no formal license is 

. isini^iai' payment. The tax, if unpaid, 
no, doubt be collected by coercive 
prboe^ses of distraint, etc., but the carry- 
, ing on of the profession is not interfered 
I mth. It is clear, therefore, that the Act 
idfoes not treat the profession tax as a 
I)ayment for a license. The words by 
way of a license fee *'seem to us to show 
that the payment is to made in the 
manner of a license fee, but do not imply 
thatin iteelf the tax is a license fee. It 
is true that under Part II, Sob. lY, K. 9, 
the tax is estimated on general considera¬ 
tions and not on the exact amount of 
ascertained income of the person taxed. 
This merely provides a method of esti- 
mating ohe*s income to avoid the trouble 
of having accounts produced and ex¬ 
amined in every case. The fact that when 
an over-estimate is made liberty is given 
to the person taxed to produce his 
accounts and prove his income and get 
his tax reduced indicates that the proper 
basis of the tax is the income earned. 
In this view the payment of the pro¬ 
fession tax cannot be held to be “ an 
expenditure for the purpose of such pro¬ 
fession ” though it is incurred in con¬ 
nexion with it. The words “ for the 
purpose of were construed by Lord 
Davey in the case of Strong and Co., Ltd^ 
V. Woodifield (2), where the expres¬ 
sion was '* for purposes of the trade,” 
4 His Lordship observed : " These words 
appear to me to mean for the purpose of 
enabling a person to carry on and earn 
profits in the trade, etc. I think the 
disbursements permitted are such as are 
niade for that purpose. It is not enough 
that the disbui'sement is made in the 
course of, or arises out of, or is connected 
with,.the trade, or is made out of the pro¬ 
fits of the trade. It must be made for 
purpose of earning the profits." 
Following that view we consider that the 
payment of profession tax does not fall 

yrity^in S, 11. 

^ oases of Smith v. Lion Brewenj 

*** «8=76 U J. K. B. 864=22 

* ail ^ W4=s5 Tftx Oas. al5—96 1.. T. 

1926 M/47 & 48 


Co.. Ltd-. (3) and of Usher*s Wiltshire 
Breweryt Ltd. v. Bruce (4)‘ were cited by 
the learped counsel for the assessees. 
But, instead of helping him, they show 
what may properly be treated as money 
spent for purjxwes of trade. The ex¬ 
penses referred to in those cases were 
directly incurred for the purpose of in¬ 
creasing the income of the trade and 
were therefore allowed to be deducted. 
These cases do not apply here in the 
view we take of the nature of the pro¬ 
fession tax. Along with these cases 
should be considered the case of money 
spent for an anti-prohibition campaign 
by a brewer which was disallowed as a 
deduction as it was held that it was not 
money directly spent for increasing the 
brewer’s income though it may have in¬ 
directly that effect: Ward and Co. v. 
Commissioner of Taxes (5). 

The case of Commissioner of Income- 
tax V. Nedungadi Bank (6) referred to 
the Companies tax and not to the profes¬ 
sion tax. The observation in it regard¬ 
ing profession tax that it stands on the 
same footing as income-tax, supports the 
contention of the Government, but we do 
not look upon it as any authority on the 
point before us as the observation is 
only an obiter dictum. The case is iiofc 
otherwise applicable. 

Biherington e case (7) referred to excess 
profits duty which stands on a different 
footing altogether ; as pointed out by the 
learned Judge there it was declared by 
statute to be an admissible deduction. 
Furthermore, the case was one of net 
profits of the Company on which dividend 
was payable to the manager and not an 
income-tax case. 

For the above-mentioned reasons we 
have come to the conclusion that the 
amount of profession tax paid is not a 
proper deduction for assessment of in¬ 
come-tax and we answer the question 
submitted in the negative. The assessees 

will pay the Commissioner’s costs and 
vakil s fee, Rs. 250. 

Reference answered in the negative. 

tmij A. O. 150=80 L. J. K. B 
Tax C,vs. 668=.a7 T. L. R, 261==5fi a "t 
26U=75 J. P. 273=104 L. T. 321 

(4) [1918] A. C. 433=84 L. J. K B 417— 

T. L, R. 104=59 S. j. 144 ;=^‘t^"7?,^ 

399=112 L. T. 651. " 

(a) 11923] A. 0.145. 

Si ^*8. 693 (S. B » 

(7) [1919] 2 Ch. 254. 
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(yollayan) Amhalam ard others ,— Id re. 

Criminal Appeal No. 351 of 19‘25, Deci¬ 
ded on 19th August 1925, against the 
judgment of the S. J., Ramnad, in Case 

No. 50 of i9zl. 

{a) Criminal P. C., S. 297— Mi'^direcHon, 

^Vhere a charge is, as a whtle, disti ctly favour¬ 
able to the deie ce, it is a matter of great diffi¬ 
culty to say that there is a y misdirection which 
has mi4cd the jury into givi g the verdict. It is 
rrt enough to s-ay that ihe Judge might have 
laid much moie stress than he has laid or the 
■defects in the prosecution case ia order to establish 
misdirection. [P. 370 C. 2] 

(6t Criminal P. C., S. 423 (2 )—Defence ca e not 
adeona'e y crp’a'ncd to jury—Evidence impro- 
perly admiHed—Verdict ojl guilty mu'^t he ^e> a^ide. 

\Vbore the d* fence case was n. t adtquately put 
before the jury and evt ie ce was admitted which 
should hav b^en excluded, the verdict of guilty 
must bo s-*t aside. [P. 370. C. 2] 

V. 0, FAliv'^i a^^d K.P. Ramakrishna 

lyet —f )r Appellants, 

Pnl lic Prcisvcntoi —for the Crown. 

Judgment. ” Appellants have been 
convicted <>f dac’ity by a jury. The 
charge against them briefly is that they 
accused V, W. ^o. 1 of having stolen 
some timber and extorted from him a- d 
bis two sons one of whom, strat gely 
enough, is a miror. a promissory-r ote for 
R 3 . 200. The Sessions Judge summed, 
upon the whole case in favour of the 
defence laying though, as it turned 
out, insullicient emphasis, on the 
defects in the prosecution case which 
were both numerous a* d striking. The 
jury, however, elected, while acquitting 
the Itb accused, to cm vict the hve ap¬ 
pellants. The acquittal of the 4th ac¬ 
cused is ]ierhaps the most it explical»le 
ffature of a highly unsati-factory tase. 
The evidence agai' st him was pv cisely 
as strong or as weak as that against the 
appellants. If he was innocent, so ob¬ 
viously were they. The Judge having 
agreed with the Jury that he was inno- 
ctu't ai d doubtii g. as he evidently md, 
the trath of the pro-iecution case, should 
certai' ly have referred the rest of the 
verdict as flagrantly ptrverse. 

A; a result, aj’pillants are now driven 
to alh go luisdin ctiot; in the charge and 
irregularity in the seledion of the jury. 
Wo may oiy at or ce that the alleged 
irrigularity has not been made out. No 


11926 

doubt, some- sort of objection was^ fcaJiao 
to one of the jurors and it is i-aid tlab 
that objeotiou’ was not waived ; but the 
affidavit filed by the Counsel who ap* 
pt ared at the trial is studiously silent on 
the point. Whtre a charge is, as aswibole 
distinctly favourable to the defer ce;it is 
a matter-of' gnat difficulty to say tha" 
there is any misdirection which has 
mishd the jury. It is not. we tl-irk, 
enough to say tl at the Judge might have 
laid much more^ stress than he has laid 
on the dehets in the prosecution case. 
There are, however, two respects in which 
the Judges’ charge is extremely clefcc ive. 
The defence really was that P ■Ws. Nos. 1 
a» d 2 had executed a promi-isory note in 
favour of the 4th appellant, 40 days 
before the occurrence, and tl at the pro¬ 
secution had been lamchedin order to 
avoid this note. The note in question 
wa' produced in Court and P. W,. ho. t 
dei ied i avi' g signed it. He had, off 
course, to deny, because it bears; a date 
earlier tl an that of the alleged extortion 
is signed by himsi lf at d only onesor and 
is dirt'erently attested from the extorted 
note. It is, however, very i^Tohable as 
Mr. Adam conceded that there nally was 
or e note ar d that Ex. V is the rote that 
is alleged to l^ave been extorted. How¬ 
ever, Ex V was an importer t feature of 
the case ai d the Judge, in our opi' ion, 
did not sutiiciently impress the Jury with 
its importai ce. He should have asked 
the Jury to consider whether a note 
really had jassed 40 days before the 
alleged extortion and whether the pro¬ 
secution \va^ not merely a device to 
deffat that rote. The other matter is 
thi-i. The evider ce given b\ P. W. bos. 4, 
5 ai d 6 as to the statements alleged to 
have been made to them by P. W. No. 1 
was relevant only if those statements 
were made at or about the time of the 
occurrence. The Judge should, think, 
havt told the Jury ti at the statements 
in question were rot made under circum' 
s^ancts which justified proof of them 
being admitted in evidence. 

We corsidt r that the defence t^ase was 
not adequately put before the jury and 
that evidence was admitted which should 
have been excluded. The verdict must, 
therefore, br set aside. We see no reason 
to order a re-trial. The appellants are 

acquitted and discharged. 

Accused acQuittedi 


, m. > ^ 
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0ja^£TA9UBBA BaO AND BEILIiT. JJ. 
,A,Jafftrisamt Ptllai^Appellant* 

V. 

hakslimanan Clxetti and another — 
Decree-holder and Judgment-debtor — 
Bespondents. ' 

Appeal No. 108 of 1923, Decided on 
30feh July 1925, from the decree of the 
Sub-J , Dindigul, in A. S. No. 83 of J922. 

iS? ijc (a) Civil P.C., O. 21, Br. 16 and 58 and 
O.SS, R. 10— At/ached debt ripening Into a decree — 
Attaching creditor, can execute that decree and 
r^ecdise the amount of the debt attached. 

A attached before judgment a debt due from C 
-toB aodgot a decree against B. Then B sued 0 
and obtained a decree under which G paid up the 
amount to B ; 

He/d : that A's right to recover the debt was not 
destroyed a*)d he could recover it by executing the 
decree passed in ^'s favour, 


Venkatasubba Rao, J. —Befop deal¬ 
ing with the questions of law raised. J 
shall briefly set forth the facts, 

Lakshmanan Gbetty entered ixito a 
partition with his coparceners under the 
deed of division, dated 9bh February 
1918. A sum of money fell to his share 
and this sum was retained under the 
terms of that deed with his brother 
Bamalinga Chetty. The appellant filed a 
suit for money (O. S, No. 495 of J9i9) 
against Lakslimanan and attached before 
judgment the debt due to him under the 
pariition deed. The appellant, on Srd 
July 1919, obtained a decree in his suit. 
Lakslimanan, some time after this, filed a 
suit against Bamalinga (O. S. No. 772 of 
1920) for recovery of the money due to 
him under the partition deed and obtain¬ 
ed a decree. Lakshmanan and Rimalinga, 
within a month of this decree, entered 
into a settlement and Lakdimanan report* 




^ Venkatarubha Rao, J .—Thi attachment before 
judgment attached to B’s decree and A could 
execute it as assignee. 

The attachment placed on the debt fastens itself 

on the decree without'any furthe aot on the part 
’ of the attaching creditor ; 44 Mai. 919 (F. B.), 
Rel on : 17 All. 198 (P. C.l ; A. 1. i?. 19 ’4 ('aK 661 
. and A. X B. 1922 A//. 98, Dfsf. [P.372, C.l] 

Reilly, J .——A must attach B’s decree before exe* 
outing it. 

Attachments in execution or before judgment 
are in their nature merely means of getting the 
property oonoerued into the control of the Court 
and of restraining the party against whom they 
, are direotorl from transferring, delivering or des¬ 
troying the property. By special provisions u 
K. 63 of O. 21 an attachment in execution of any 
of certain special classes of decrees—not all decrees 
•“Carries with it a special privilege, namtlv, the 
, right to execute the decree attached. This is a 
peculiar privilege, in itself quite foreign to the idea 
of attachment and given only by special previsions. 
Unless those special provisions are complied with, 
.that special privilege cannot be acquired. 

[P.376, C.l] 

^ fb) ci^V' -P • C., O. 21, H. 16—“i?t*/e is not 

t restrtettvet 

• Venhata'iubba Boo, X—There is nothing in 
O. B. 16, prohibiting persons other thau those 
Mentioned in it from being treated as transferee 
'decree-holders. [P.379, t\2] 

(o) Olvl/ P. C„ S. 60 (m)—JVesenf gt/t with pay¬ 
ment postponed creates vested interest* 

It a gift and direction as to payment are distinct, 
the direction as to the time of payment does not 
postpone the veatii<g. If there is a present gift 
with a postponed payment, a vested interest is 
onated, A stipulation that interest shall be given 
^ in the meantime shows that a present gift was 
Intonded, CP.378. C.2J 


B« Sitarawa Bao and L* V, Krishna^ 
iwamt Aipar—tor Appellant. 

Aiyar^tor Beepondent^, 



ed satisfaction which was recordtd. 

The aecree was obtained l»y Laksli- 
manan in O. S.-No. 772 of 19i0 on the 
2nd February 1921, satisfaction WaS 
enter* d on 2nd Maicli 19:^1, and the 
appellant on 27th July 1921 applied to 
evpouie the decree in O. S. No. 772 of 
1920. 

xne first question that has to be deter¬ 
mined is : Can the appellant who has 
attached the debt, but who has failed to 
attach this decree, execute it as if he has 
attached the decree also ? 

Tlie attachment of a debt is effect* d 
under O. 21, R. 16 , Civil Procedure Code. 
It is made by a written order prohibitinj* 
the creditor from rtcovering the debt and 
the debtor from paying it. It is conceded 
that the attachment was in force on the 
date Ramalinga alleges ho satisfied the 
decree by payment to Lakshmauan. Rania- 
linga, in making the payment, acted in 
contravention of the prohibitory order 
and Lakshmanan in receiving the debt was 
equally guilty of disobedience of that 
order. 

Under S. 64, Civil Procedure Code, any 
payment to the judgment-debtor, contrary 
to the attachment, is void as against all 
claims enforceable under the attachment. 
For the appellant, Mr. B. Sitarama Rao. 
his learned vakil, contends that if it was 
incumbent upon him to follow up the 
attachment of the debt by atUching the 
decree, Ramalinga oouM successfully plead 
that bis payment was not void against 
the attachment of the decree. In other 
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words, if the appellant could trace his 
rights to the attachment of the debt, the 
payment relied on by Ramalinga subse¬ 
quent to that attachment would be void 
against it; but if the source of the appel¬ 
lant’s title should be held to be attach¬ 
ment} of the decree, Ramalinga could 
successfully rely upon the payment made 
prior to that attachment. To bring out 
the point of Mr. Sitarama Rao’s contention 
I shall take an illustration. A attaches a 
debt due from G to B. Then B sues C 
and obtains a decree. On the same day 
as judgment is obtained C pays up the 
amount to B. If the right rule is that 
the decree must be attached A may be 
easily defeated ; for even more than ordi¬ 
nary diligence on his part will not pre¬ 
vent B from receiving and C from paying 
tlie sum decreed. 

The Civil Procedure Code does not con¬ 
tain a provision to the effect that the 
payment shall be void not only as against 
the later attachment of the decree, but 
also as against the prior attachment of 
the debt. To this extent there is a lacuna 
in the Code. But by a distinct provision 
the creditor is prohibited from paying the 
debt attached. In the circumstances, 
what is the reasonable view to take ? I 
am prepared to hold that the attachment 
placed on the debt fastens itself on the 
jdecree without any further act on the 
part of the attaching creditor. The debt 
'matures into and merges in the decree, 
and the attachment gets naturally trans¬ 
ferred from the debt to the decree. Con¬ 
sistent with tlie policy and the provisions 
of the Code this, in my opinion, is the only 
I'easonable view to take. It has been held 
by the Judicial Committee in Beti Malxa^ 
rani v. Collector of Blaivah (l) that when 
a debt is attached a suit for its recovery 
is not stayed. The order of attachment 
is infringed only if the restrained debtor 
pays tlie debt to the restrained creditor, 
and it is pointed out that very often it 
may ho desirable to institute a suit. Can 
the attaching creditor’s rights be then 
defeated by tlie debtor converting the 
simjile debt into a decree debt and re- 
(^eiving payment ? The commonsense of 
tlic thing demands tiiat this cannot be 
countenanced. 

Tlic appellant’s learned vakil relies 
nj.on S. 146, Civil Procedure Code, which 
runs thus : 

(1) 17 AH. 198^22 I. Tv". 31—(3 Sar. 551 

(P. C.} 


Save as otherwise provided by this; 
Code, or by any law for the time being im 
force where any proceeding may be taken 
or application made by or against any 
person, then the proceeding may be takeni 
or the application may be made by or 
against any person claiming under him.'’ 

Lakshmana could apply to execute the 
decree. The appellant, as one claiming 
under him, could likewise execute it. This, 
contention seems to me to be perfectly 
sound. The respondents’ learned vakill 
urges that O. 21, R, 16 governs the case 
of a transferred decree-holder ; that that 
provision is complete and self-contained 
and S. 146 cannot be invoked. I oannotl 
accept this argument. Is there anything^ 
in O. 21, R. 16 prohibiting persons other 
than those mentioned in it from being' 
treated as transferee decree-holders ? . It 
is only in that case that S. 146 will not 
apply by reason of the words “save as 
otherwise provided by this Code.” To 
place a narrow construction on S. 146 wilt 
be to defeat the very object of that sec¬ 
tion. In the very nature of things, it is^ 
impossible to provide by express provision' 
for every conceivable set of facts that 
may arise. It is just to meet this con^ 
tingency that Ss. 146 and 151 have been 
enacted. I am against whittling down 
the scope of S. 146 by placing a too* 
limited and narrow construction upon it.. 
It must receive its full effect and I thinkc 
the appellant can invoke it in the present 
instance. 

The view I have taken receives strong 
supjxjrt from Muthia Chetty v. Govindoss 
Krisknadoss (2). The point that had to- 
be decided was • Could a- transferee of a 
part of the decree execute it? It was 
contended that he could not, and for that 
position reliance was placed on O. 21,. 
Rr. 15 and 16. The contention 'advanced 


may be put thus : R. 15 refers to a case 
of a decree passed jointly in favour of two* 
or more persons. In that case, application 
for execution of the whole decree may be 
made by one or more of the joint decree- 
holders. Next. R. 16 provides for the 
transfer : (l) of an entire decree ; and (2) of 
the interest of a decree-holder in a decree 


ised jointly in favour of two or more 
•sons. It was argued that the transfer 
a decree-holder of a part of a decree 
;s not fall either under R. 15 or R. 16. 
1 the transferee in that case cou ld no 

!) 44 Mai. 919=(lt)21J M. 

41 M. L. J. 316=14 li. W. 287 (P- B.). 
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ither^ora. exeoute (;be decree. It need by Lakshmanan will not in consequence 
be observed that this was a most be of any avail. 

Tirqiwt^sonteation; the Pull Bench hoM^ The other contention has reference to 

tthat S-146 was applicable rejected the certain facts which I have not so far 
4Hr^toei)it. Wallis, C. J., observes that mentioned. Lakshmanan, previous to filing 
4Ke section should receive a beneficial the suit (No. 772 of 1920) against Rama- 
interpret^ion, and as execution by a linga for the recovery of the corpus, had 
■trahsfOTee of a part of a decree is not instituted against him a suit for the 
j)rohibited by O. 2L B* 16, there is noth- interest on the debt. This suit was O. 
iihg to prevent S. 146 from receiving its s. No. 231 of 1919 and was decreed on 



iull efifect. With the observation of 
IBumaraswami Sastn, J., that the Courts 
•ought not to refufie relief on the ground 
tthat the Legislature has not made provi* 
^sion for a patiiieular case, I entirely agree. 

I do not. thirik it necessary to refer in 
■detail to the cases cited for the respond' 
«ent where the scope of S. 146 was res' 
tricte^. Mathurapore Zemindari Co. v. 
Bhasaravi Mondal (3) may be taken as 
Tepresenting a^class of cases. But this 
may be easily distinguished as what was 
assigned was property in the suit previous 
tto the decree. In Shib Charan v. Ram 
Chandar (4), which may also serve as a 
(type, there was a transfer of the property 
•subsequent to the decree and it was held 
that the transferee could not invoke 
S. 146. This case also is distinguished 
tfrom the present. But I must dissent 
very respectfully from the observations 
made in it in regard to the effect to be 
given to S. 146. It will be moreover 
Apparent that in the various cases relied 
on by the respondent '(of which these two 
are typical) the transferee could have safe- 
;guarded bis position by taking appropriate 
proceedings under the provisions of the 
Code, But in the present linstanoe. this 
•element is wanting, and ‘in my opinion 
this makes a very great diffBrenoe. 

I, therefore, h^d ;that the appellant can 
a^ely upon B, 146. Two minor'contentione 
I may^ now dispose of, Birst, it is argued 
that as Lakshmana who.oortified ithat the 
decree was satisfied could not execute it, 

the appoOllaint .could 'have no higher rights 
ninder S, 146. This argument ds based 
aipona masaipiprehenaion. The api>eUant 
claims under Lolksnmana in the sense 
that he acquired LDlkshmanan’s rights on 
the date of the deoreo. As I have re- 
ttarkei, the simple debt became mer ged 
Ml the decree debt, and the moment the 
was passed the attachment of the 
I automatically converted into 

^tTOo hment of the decree, and any dealing 

mi Oal. 661. -- 

W A. I. K im Alb 98. 


16th December 1919. The appellant 
attached this decree and realized on 27th 
July 1920 about a tenth of i*he amount 
due to him. It is urged that the rights 
under the original attachment of the debt 
became thus exhausted and the appellant 
rendered himself incapable to pursue 
further remedies. This argument is unten¬ 
able as what was attached was the entire 
debt and the recovery of a portion cannot 
bar the recovery of the balance. 

Then remains one of the main conten¬ 
tions raised, namely, that the attachment 
is void as Lakshmanan had only a contin¬ 
gent interest in the sum attached and 
S. 60, suh-Cl. (m). Civil Procedure 
Code, declares such an interest not liable 
to attachment. Whether Lakshmanan 
took a vested or a contingent interest is a 
question of intention, and on a construc¬ 
tion of the partition deed I find no diffi¬ 
culty in holding that his interest was 
vested. It recites that the sum fell to 
Lakshmanan’s share, but is to be x'etained 
by Ramalinga who is bound to pay it over 
to the former at his marriage. Ramalinga 
cannot in the meantime alienate his pro- 
l>erty and is enjoined to pay Lakshmanan 
interest at a rate fixed. 

It is a well-known rule of construction 
that if the gift and dii-ection as to pay¬ 
ment are distinct, the direction as to the' 
time of payment does not postjx)De the 
vesting. The question is : Are there words* 
constituting a gift independent of the' 
direction to pay? If there are, the in-| 
terest is a vested interest. In the deed in! 
question, there is a present gift with a 
postponed imyment and a vested interest 
is thus created; Bartholomew's Trusts 
(l Mac & C 354 Re Hart's Trusts 3 De G 

J 195 at 202; Hawkins' Wills, 2nd 
Kdn., 1912, p. 2/0 at 272). A stipulation 
that interest shall be given in the mean¬ 
time shows that a present gift was inten¬ 
ded. A bequest to A, to be jmid on 
his marriage with a clause that interest 
shall be paid till then, is vested 
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Vize Y. Stouey ( 5 ). Tbe result is that the 
last cjntertiou also fails. 

My learred brother thinks that the 
attachment of the debt cannot become 
automatic illy transferred into an attach¬ 
ment of the decree. Although we take 
different ^dews on this point our conclu¬ 
sions do not materially difiPer. According 
to my view, attachment of the decree in 
the circumstances is not essential ; 
according to my learned brother’s view, 
this attachment cannot he dispensed with; 
but neither the alleged payment by Rama- 
linga nor the order of the Court recording 
satisfaction is an ol^stacle in the way of 
the appellant executing ithe decree. On 
the pjint, namely, whether the appellant, 
if he lelies as a source of his title upon 
the attachment of the decree, can ignore 
a payment made prior to tliat attach¬ 
ment, I would prefer to express no opinion 
at present. Althoxigh we give different 
reasons for our conclusions, we are agreed 
that the appellant has not lost his remedy 
and that he is not bound by the alleged 
payment or the recording of satisfaction. 
1 have, therefore, no objection to the 
appellant being directed to amend his 
execution petition by asking for attach¬ 
ment of the decree, and I accordingly 
agree to the order being in the terms 
suggested in my learned brother’s judg¬ 
ment. 

Reilley, J.- -I agree that Lakshmanan 
Chetti s interest in the Rs. l,2f-3, to 
which ho was entitled under the partition- 
deed, Ex. Ill, was a vested intertst and 
not a continf’ent interest, and it was 
attachable under S. 60, Civil Procedure 
Code, and R. 6 of O. 38, Civil Procedure 
Code, on 17th June 1919, as a debt due 
to him, tliough on tliat date he could not 
enforce payment of it. But with great 
respect I find myself unable to agree that 
the appellant was entitled on the strength 
of his attaclunent before judgment to 
execute the decree for tliat amount which 
J_jiikslunanai 3 Chetti afterwards obtained 
in O. S. Ko. 772 of 1920 on the District 
Munsif’s file without attaching that 
decree. 

My view of the position in this case is 
as follows : The aiipellant instituted 
O. S. No. 495 of 1919 on the District Mun¬ 
sif’s lile, a suit for money, against Laksh- 
inanan Chetti (Respondent j) and on 17th 
June* 1919, obtained in that suit an 
attiichuKu ^t before judgment of the deb t 

(5) 1 Pr HMtl War. 3-37. 


due to Lakshmanan Chetti from his bro¬ 
ther, Ramalinga Chetti (Respondent 2),. 
under Ex. III. The attachment order is 
not before us ; but it is admitted that it 
was in the usual form, prohibiting Laksb-; 
manan Chetti from recovering the- 
Rs. 1,233 or the interest on it and Rama- 
linga Chetti from paying that amount or 
the interest on it until the further order 
of the Court. On 3rd January . 1920^ 
the appellant obtained a decree in his suit 
against Lakshmanan Chetti for Rs. 624.. 
It is not disputed that the attachment 
order prohibiting Lakshmanan Chetti and. 
Rainaling i Chetti from recovering and pay' 
ing the debt respectively was not affected, 
by that decree but remained in full force, 
after the making of that decree. Mean¬ 
while Lakshmanan Chetti, who had filed , 
O. S. No. 23i of 19l9 against Ramalinga- 
Chftti for the whole debt due to him 
under Ex. Ill, had, on i6th December 
1919, obtained decree in that suit only 
for the interest on the principal amount r 
his claim for the principal amount being, 
dismissed as premature on the ground. 
that he had not then been married and^ 
therefore, had not fulfilled the condition 
on which the principal was to become, 
payable. The appellant’s attachment be¬ 
fore judgment did not prevent Lakshmanan 
Chetti from prosecuting that suit to a 
decree ; but it did prohibit him from. 
recovering any amount under his decree- 
The appellant then attached in execut.on 
of his own decree the decree for interest, 
which Lakshmanan Chetti had obtained 
in O S. No. 231 of 19 1 9, executed the 
latter decree under R. 53 of O. 21, Civil 
Procedure Code, and realized the amount, 
due under it, Rs. 68-1-0, from Ramalinga 
Chetti. It has been suggested before us. 
for Ramalinga Chetti tl-at the execution 
of this decree of Lakshmanan Chetti 
again^^t him for the interest, so far due on. 
the Rs. 1,233 somehow extinguished tbe 
appellant’s attachment before judgment 
of the whole debt. 1 agree that that 
could not be so and that the order prohi¬ 
biting Lakshmanan Chetti from recover¬ 
ing and Ramalinga Chetti from paying 
tho debt persisted after the execution by 
the appellant of Lakshmanan Chetti a 
decree in O. S. No. 2cl of 1919. Latei^ 
on Lakshmanan Chetti fulfilled the corwi 
tion of marriage and instituted another 

suit, O. S. No. 772 of 1920, on the 
Munsif’s file, against Ramalinga: Gnetta 
for the principal amouht of Rs. 1,233 an 
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on it aot so (far recovered, 
v^eas entitled to do,dn sp te of the 
ampU^D^!e attachment befor^e judgment ; 
a:^Jhe'^htained a decree for the whole 
apojimt .'C .aimt d ^d costs on ^nd E\eh- 
ru^ry l,il21. That decree the appe lant 
^ ooiild tiaKp.attached and e&ec-uted under 
B. ^3 Ql O 2L, Bki he had already attached 
and executed the decree in Lakshmanan 
Ohetti's previous suit, u. S. Ko. 23i. of 
19i9 But before he bestirred himself to 
do so, Lakshmanan Chetti, on 2*znd Feb¬ 
ruary 1921, took out an arrest warrant 
against Ranaalinga Ohetti, who appears to 
have been arrf sted under it. On 2nd 
March i92j,Lakshmanan Ohetti reported 
to the Court that Bamalinga O'letti had 
paid the full amount of the decree to him, 
and the District Munsif recoi’ded full 
satisfaction. On 27th July .921, the 
appeil lut applied for permission to exe¬ 
cute under R. IK of O. 2j,Civil Procedure 
Code, Lfikshmanan Ohetti's decree against 
ji^ Ramalinga Ohetti in O. S. No. 772 

of That is the pi tition against 

the dismissal of which, after contirmation 
of the dismissal by the Subordinate Judge, 
the present appeal is preferred. 

The appellant claimed to execute the 
decree under R. 16 of O. 21. He did not 
attach Lakshmanan Chetti’s decree under 
R. 5b of O. 21, and in explanation of his 
failure to do so it is suggested that he 
could not do so because the recording of 
satisfaction on 2nd March 1921. stood in 
his way. 1 may remark that, if the record¬ 
ing of satisfaction stood in the way of his 
attaching the decree in July 1921, it 
equally stood in the way of the appellant 
executing the decree as a transferee under 
R. 16 of O. 21. But I cannot see that 
the recording of satisfaction was a bar to 
execution of the decree by the appellant. 
There is nothing sacrosanct about the 
reoordj.ng of satisfaction. As between 
Lakshmanan Ohetti and Ramalinga Olietti 
the admission of Lakshmanan Oheti that 
he has received the full amount of the 
decree may be conclusive. So far as the 
purposes of the Court are oonoerued, the 
Teoording of satisfaction is a mere matter 
of office business, a note that those pro¬ 
ceedings are closed. In my opinion it 
cannot be supposed for a momenc that by 
settling the deori o between themselves, 
♦ and getting the Court to record satisfac¬ 
tion as between them, Lakshmauan Chetti 
Bamalinga Chebti were able to defeat 
the rights of third parties, still less that 


they were able by so doing to evade the 
prohibitory ordi r against them, which 
was still .in force. .To allow them 
so to defeat the ortier obtained by the 
appelLnt would be to allow a clear abuse 
of the process of the Court and a cl»ar 
fraud upon the Court, lb is nod disputed 
that the District Munsif recorded satis¬ 
faction in ignorance of the appeliante 
attachment before judgment, which was 
not brought to his n)tioe. fiven between 
the partii'S to a decree an order recording 
sitis'action winch has b en obtained by 
fraud may be vacatjd : [see P.iranjpe v. 
KamJe (6) and VHakathaLa Raman y. 
V ay ilit Pacha [111]. As stated in Syed 
Taffazzool Husain kkan v. Rayhunath 
Pershad (8), which was quoted before us 
for another purpose, “ to proceed so far 
as the practice of his Court will allow him 
bo reciJl and cancel an invalid order is hob 
simply permitted to, but is the duty of a 
Judge who should always be vigilant nob 
to allow the act of the Court itself bo do 
wrong bo the suitor.” That principle is 
now clearly recognized in S. Idl, Civil 
Procedure C )de. In my opinion, had the 
appellant in July i9^i, applied for the 
attachment of Lakshmanan Ohetti’s decree 
in O S. No. V72 of iy_0, and had 
Ramalinga Chetti then objected that he 
had already satisfied the decree by pay¬ 
ment to Lakshmanan Chetti, the answer 
would have been that that payment made 
in defiance of the prohibitory order 
obtained by the appellant and still in 
force, could affect the appellant in no 
way ; and, if it had been further objected 
that the formal order of the District 
Munsif made on 2nd March 1921, record¬ 
ing satisfaction of the decree stood in the 
app'dlanb's way an objection of which \.i r* 
sonally 1 see of very little force—it would 
obviously have been within the District 
Munsif’s power under S. IH, Civil Proce¬ 
dure Code, to cancel that order. In my 
view the proper course for the appellant 
in July 192i, was to attach the decree in 
O. S. No. 772 of 19 ‘j 0 under R. 53 of 
O. 21 and proceed to execute it against 
Ramalinga Chetti. who could have rai^od 
no effective bar to his doing so. Section 
64, Civil Procedure Code, would not per¬ 
haps have been applicable, as the appellant 
would nob have been enforcing his decree 


(H) 

i^) 


6 Bom. 14a 
11914] a? M. L. J, 17a, 

[ISU] U M. i. A. 40=7 B. U R. 186 
a Suthcr 4Si=a Sar, 656 (p, C,;. 
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under his original attachment before judg* 
ment, but under his attachment of the 
decree itself. But,'as the satisfaction of 
the decree by Kamalinga Ohetti could 
not have been pleaded successfully against 
the appellant, the road to the execution 
of the decree by the ordinary procedure 
of attaching it would have been open to 
him. 


1^26 

tally I may poiht out as a minor did- 
culty in the theory that the attachment 
of the debt automatically develops into 
the attachment of any decree in that 
debt that the decree in most cases includes 
an amount for costs to which the attach- 

4 

ment of the debt itselt cannot apply. In 
the present case the costs awarded to 
Lakshmanan Chetti by the decree in 
O. S. No. 772 of 1920 were considerable. 


Alagirisami V. Lakshmanan (Reilley, J.) 


It has been contended before us that it 
was unnecessary for the appellant to 
attach Lakshmanan Chetti’s decree on 
the debt in O. S. No. 772 of 1920 because 
on the making ol that decree the appel¬ 
lant’s original attachment of the debt in 
some way developed into an attachment 
of the decree. With respect I am unable 
to accept the contention. Attachments 
in execution or. before judgment are in 
their nature merely means of getting the 
property concerned into the control of 
the Court and of restraining the party 
against whom they are directed from 
transferring, delivering, changing or des¬ 
troying the property. By special provi¬ 
sions in R. 53 of O. 21 an attachment in 
execution of any of certain special classes 
of decrees—not all decrees—carries with 
it a special privilege, namely, the right 
to execute the decree attached. This is 
a peculiar privilege, in itself quite foreign 
fco the idea of attachment and given only 
by special provisions. Unless those 
special provisions are complied with, I do 
not'imderstand how that special privilege 
can be acquired. In the present case 
what the appellant got when the debt 
was attached at his instance was an 
order i)rohibitiDg Lakshmanan Chetti 
from recovering it and Ramalinga Chetti 
from paying it. He acquired by that 
order no right to sue on the debt or to 
collect it or to give a valid discharge of 
it. How can the prohibitory order which 
he obtained grow or ripen into or be 
converted into something quite different, 
namely, the right to execute a decree 
obtained on the debt ? It appears to me 
that that is impossible without some 
provision of law to that effect. The 
special jnivilege of executing Lakshmanan 
Chetti’s decree—it is something quite 
different in nature and effect from the 
jirohibifcoi'y ordor””wa3, in my view open 
to the ai)i>ellant only if he took, as he 
could have taken, the special step neces¬ 
sary for obtaining that privilege, namely, 
the attachment of the decree. Inciden- 


I do not think it necessary to consider 
in this case the question whether the 
appellant should be regarded as claim¬ 
ing under ” Lakshmanan Chetti in any 
sense within the meaning of S. 146, Civil 
Procedure Code. As the case appears to 
me, the appellant might have proceeded 
under the definite provisions of R. 53 of 
0. 21, and it therefore is unnecessary 
and indeed impossible—for him to call in 
aid for his present purpose the provisions 
of S. 146. Similarly the appellant is, in 
my view, mistaken in attempting to re¬ 
present that he is in any sense a trans¬ 
feree of Lakshmanan Chebti’s decree 
under R. 16 of O. 21 instead of claiming 
his right to attach that decree and then 
execute it. If I may say so the appellant, 
in attempting to make use of S. 146 and 
R. 16 of O. 21, in this case appears to be 
taking a very circuitous route to gefc 
round an obstacle which does not really 
lie in his path or which at the worst 
would crumble at a touch, namely the 
District Munsif’s order recording satisfac¬ 
tion. 


I do not think that the appellant’s 
jtition under appeal should have been 
smissed. The proper course would have 
jen to allow him to amend it by ad- 
nfi a prayer for the attachment of the 

joree in O. S. No. 772 of 1920 I 
free that the present appeal should be 

lowed with costs, that the dismissal of 
le appellant’s execution petition should 
3 set aside and that the petition should 
! remanded to the District Munsif for 
esh disposal ; bub I would add a direc- 
on that the District Munsif should allw 
le appellant to add a prayer for the 
itachment of Lakshmanan Ohetti s 

3 cree in O. S. No 772 of 1920. 

• - - • 

Appeal alloxoed. 


£t 
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ViSVANATHA .SaSTRI, J. . 

X^addadi) Butchiraju and others — 
Ap^Ilants. 

V. 

Doddi Seetharamayya and others — 
Respondents. 

Second Appeal No. 327 of 1923, Deci- 
-ded on 5feh October 1925, from the 
•decree of the Addl. Sub-J., Yizaga- 
patain. in A. S. Nos. 196 and 198 of 1922. 

(a) inam — Mortgage—Land unenfranchised — 
Mortgagee remaining In •possession over 12 years 
heqpmes usufructuary and as such can be re- 
‘deetned—OrtgtncU character ts not changed by 
subsequent assertion of absolute purchase which ts 
4»watd'. 

Whare unenfranchised land is mortgaged and 
the tfloEtgfligee remains in possession for over 
12 years, he acquires by prescription the right of 
a usufructuary mortgagee and is liable to be 
r^eemed as such ; and the taking of a sale in 
-discharge of the mortgage does not alter the 
nature of the possession of the mortgagee when 
■the alleged purchase is not valid : 44 Mad. 946 * 
14 Bom. 279 and 14 Mad. 38, Bel. on. 

[P. 377, C. 2] 

^ (6) Htffht of 'mCLtuTtnq duvUiQ 

'SUltr^Bellef should be granted. 

y^ere a suit is premature on the day it is filed 
but it matures subsequently before final disposal, 
.grant-of- relief f^ould not be refused * 7 Ij W 
403 ; 40 Mad. 308 34 Jlf. L. J. 268.' 

[P. 377. C. 2] 

y. Suryanarayana —for Appellants. 

B. Satyanarayana —for Respondents. 

Judgment.— The suit was for the 
recovery of lands which originally for¬ 
med karnam service inam, and which has 
first been mortgaged and subsequently 
aoJd by the karnam to Defendants 
1 and 2i The 3rd plaintiff, is the karnam 
and Plaintiffs 1 and 2 are his sons.' The 
ttioirtgake (usufructuary) was under Ex¬ 
hibit II on 8 7—1907 ; and the sale was 
pder Exhibit I on 5—4—1910. The 
inam was enfranchised in April 1911. The 
Diatriot Munsiff held that the alienations 
'laving been made before enfranchisement 
'ore invalid, that the defendants had, on 
le date of the suit (3—7—1920) praecri- 
for a mortgagee's interest ; and that 
daintiffs were entitled to possession on 
payment of Ra. 700. Rs. 800 and Rs. 1,000 
or 1,600. Both sides appealed, the ap* 
peal by plaintiffs relating to their liability 
w pay Rs. 1,600 before getting possession, 
ihe l^ned Subordinate Judge held that 
fietandauta had prescribed only for a 
mortgagee's interest ; .and that plaintiffs 
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were entitled only to r-edem as per the 
terms of Exhibit II, And for the reason 
that Exhibit II allowed 15 years for pay¬ 
ment, he held that the suit filed on 
3—6—1920 was premature, and, allowing 
the appeal, dismissed the suit. 

It was contended before me that the 
sale was in discharge of the mortgage ; 
that on the date of the sale the mortgage 
had become extinguished ; that conse¬ 
quently defendants could have prescribed 
only for vendees’ interest ; and that as 
the suit was filed within 12 years from 
the date of the sale, it was not pre¬ 
mature. 

It was held in Sontyana Gopala Dasu 
V. Inapatalupula Rami (l) that where 
unenfranchised land is mortgaged and the 
mortgagee remains in possession for over 
12 years, he aCc^uires by ptescription the 
right of a usufructuary mortgagee and is 
liable to be redeemed as such. The ques¬ 
tion is whether the taking of a sale in 
discharge of the mortgage alters the 
nature of the possession of the mortgagee. 
I am of opinion that the original charac¬ 
ter of the possession as mortgagee is not 
changed by an assertion of an absolute 
purchase of the property when the al¬ 
leged purchase is not valid : see Bkag- 
want Govind v. Kondi (2) ; Byari v. Put- 
tanna (3). 

The rights of the parties have there¬ 
fore to be considered on the basis of 
Ex. II. Under it the sum secured was 
payable in 15 years from its date, and so 
the right to redeem accrued only on 
3 7 1922. It was urged before me 

that the Court could take into considera¬ 
tion the circumstances prevailing on the 
date of the decree and decide accordingly. 
In support of this contention reliance was 
placed on Rayhavachariar v. Srinii\tsa 
R^havachariar (4) and Dnraiswannj 
Pillai Chinniah Goundan (5). These 
and other cases have been referred to by 
the learned Subordinate Judge and there 
can be no doubt, as observed by him, 
that although a sum of money has not 
become payable on the date of the suit, 
but became payable since, the Court can 
pass a decree for Us r ecove ry 

[1921] 44 Mad. 946=41 M. L. 


se€ 


( 1 ) 



<5) 


a921)M. \V, N. 3S5. .14- 

[IWK)] 14 Bom. 279. 

18^>1] 14 Mad. 38. 

1916J 40 Mad. 308=31 M. L. J. 

L1918J Si L* 868=7 L, \V — 

(lais) M. W. N. 89=aa M. L.\ 5S8 “ 
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Siibbmya Chetty V. Nachiar Ammal (6). 
But the learned Subordinate Judge has 
refused to apply this principle on the 
ground that by the time tlie claim for 
redemption matured, i. e., on 3 7*“1922, 

the defendants had prescribed for a 
vendees’ title on foot of their sale-deed, 
Ex. 1, of the date 5—4—^910. I am un¬ 
able to accede to this view. The sale 
being »^oid, and possession having com¬ 
menced under the mortgage deed, defen¬ 
dants prescribed only for a mortgagee’s 
rigiit even after the sale—dei d came into 
exiobence- lb has never been held that 
they could prescribe for mortgagee’s right 
under Ex. 11 and for a vendee's right 
under Ex. I. Such being the case there 
can be no question of their having fully 
prescribed for a vendee’s right on 
3—7—i922. 

I, therefore, allow the appeal and setting 
aside the decree of the lower appellate 
Court, restore the decree of the District 
Mun^ih with costs both here and in the 
lower appellate Court. 

A 2 }peal alloxoed. 

(b) [lyr^rTu vv. if. ^v. js. lyy. 
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Phillips, J. 

Sinnanna Kone and oi/icrs—Defendants 
3, G to 12 —Appellants. 

V. 

Miit^'inpalcLni Chetti and anothey 
Plaiutiti & Defendant 1—ResponOents. 

Secontl Appeal No. 1413 of 1922, De¬ 
cided on 17th April 1925, against a decree 
of the 2nd Addl. Sub-J., Madura, in A. S. 
No. 93 of 1921. 

r>rll P. C., s. Decrees in connected 

One decree appealed against—Decree not appealed 

from is not res Judicata. 

Where in two connected suits tried and decided 

tnl^ther an appeal is filed against one decree but 
togethur a FP appealed 

against tbe^o ncr.^^^ and so does not uff.ct 
tC^’ln-Ling of tbeappcal against^he other 

29 Mad. 333. FolU A. L P. 1923 P. C. 

T. fj. Venkatarama ly&t Appel- 

A'^V. Sesha lyengai —for Respondents. 
Judgment. —The appellants set up a 

jjeculiar custom in their community that 
widows and dauglibers were excluded by 
the roversionors of tlie last male member 


of a family and this^ custom h^ been 
found by the lower appellate Court not 
to have been proved. 

The finding is objected to on the ground 
that it is bad in law, but I have not been * 
referred to any statement in* the judgment 
in which the law has been wrongly pro¬ 
pounded and the arguments here have 
mainly been directed to showing that 
adequate weight has not been attached 
by the learned Subordinate Judge to 
certain portions of the evidence. It ie . 
also contended that two important state¬ 
ments made by the plaintifi’s witnesses- 
have nob been considered at all. The: 
evidence of these witnesses has been . 
dealt with by the Subordinate Judge and, 
there is nothing so vital in these so-called 
admissions as to make it obligatory on 
the Subordinate Judge to deal with them 
in greater detail. The whole of the 
evidence is oral although the custom is 
said to be one which is in accordance 
w'ith the law which prevailed before the 
present system of Hindu Law came into- 
being and consequently must have been 
in existence for an incredibly long period, 
The Judge, therefore, rightly relies on the 
argument that notwithstanding this fact, 
there is no documentary evidence to sup* 
port the custom. Certain documents are 
alleged to be in existence which have not 
been produced and the appellants rely 
entirely on oral evidence. The Sub¬ 
ordinate Judge has found that to be to¬ 
tally inadequate and 1 see no- reason 
differ from liis conclusion. An attempt 
is made bo support the custom by a state¬ 
ment in the District Gazetteer whera^ 
similar custom in this community is. 
referred to. bub the custom there set out- 
is nob in accordance with the custonn 
pleaded in this case and therefore, does- 
nob ad all corroborate the existence of 
the custom pleaded. I see no reason for 
not accepting this finding of the Subordi-. 

nate Judge and, therefore, confirm it. 

A further point is argued namely, that 
the question at issue in this appeal was 
res judicata becaufe in a connected suit 
tried with this ore and decided at the 

same time no appeal was preferred, ihu 
question has been expressly decided by a 
Bull Bench of this Court in Panchanadt^ 
Velanv.Vaithinatha Sastrial (1} and i 
am bound by that decision. It is argued 
that that decision has been overruled by 

the Privy Council decisionJn_Bow^^ 
""(ij [I90<jj 29Tlad. 333=16 M. U J. 63. 







vara Naganna Naidu Bahadur Yi Ravi 
Venkatappayya •(.). I ba e already 
considered jbhis point in a previous ca e, 
Second Appeal No, 16 c3 of 19i;2, whe -o I 
came to the conclusion that Paichinada 
Velan^:^..^,aiihitiatha Sastrial (l) was not 
expressly overruled and 1 am still of the 
same opinion. Applying Paaclanada 
Velan.Y^ VaUhinatha Sastrial (j)the Sub“ 
ordinate Judge is right in hearing tliis 
appeal and deciding it on the merits. 

. The second ^ appeal is, therefore, dis¬ 
missed with costs, ■ 

Appeal 

(2) A. L R. 1923 P. C. 167. 
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. .. Krishnan, J. 

Marappa Goundan —Defendant No, 3 
Petitioner, 


l 


V. 
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ex parte and the Srd defendant appi ared 
at d pleaded that the 1st defendant was 
entitled to sell and that the plaintiffs 
had no share and that the suit ought 
to be dismissed At the trial the Munsif 
held that the plaintiff's claim for a half 
share in the property was well-founded 
and gave a decree against all the 
defendants for partition of the property 
into two equal shares, and for plaintiffs 
being put into possession of one of such, 
shares on their paying 'Rs. 30. It was 
also decreed that def’endants do xjay 
plaintiff's pas mesne profits and future 
mesne j^rofits for a period of three years. 
Against this decre e, the crd defend mt 
put in an appeal to the District Judge. 
But, som time after the decree was 
passed, plaintiffs di cove red that the 
Ist defendant had died five days prior 
to the date of the d^-cree. Apprehending, 
therefore, that some difficulty might 
arise, so far as the claim against the 1st 
defendant was concern« d in the c i<e,. 
they put in an api^lic ition to have the 
legal rejjresentative brought on record 
and the case re*opened hy the.Munsif. 
The District Munsif accepting the 
plaintiff's explanation for not being aware 
of the death of the 1st defendant, allowed 
their petition and set aside the whole 
decree and re-oxjened the ca'<e not only 
as against 1st defendant’s legal 
representatives but also ag»inst Defendants 
Nos. 2 and 3. The 1st and 2nd d- ftrdants 
were originally ex parte in the case. 
The 3rd defendant was alone contesting 
the case, and it is he who has come up 
herein revidonand objects to the case 
being re-opened a<- against him for the 
purposes to get what relief h* can hy his 
appeal to the District Judge. If the 
order as to re opening the case against all 
the defend ints were to stand, he will 
have to wait till after the ^a o is 
disposed of again and file a fresh ai'j'oal. 
It seems to me that the Munsif’s order 
setting aside the decree against all the 
defei'dants cannot be supported. The 
property had passed to Defendants Nos. 2 
and 8 by the sale hy 1st defendant. 
That being so, the 1st defendant was not 
inbere-ited at all in the suit, so far as the 
claim for p issesMon of the half share 
in the pr )perty is oonoerned. The only 
claim in wlueh ho might have been 
interestcnl is the claim for mesne profits ; 
for the Munsif has {massed a decree against 
all the defendants jointly for mesne 


V. Suhrdmania Iyer and others —Plain¬ 
tiffs and Defendant No. 2—Opposite 
Party, 

.Oivil Revision Petition No. 929 of 1924, 
Decided on 27th April-1925, from an 
order qf the Dist. Munsif. Gobichetti- 
palyam, in I. A. No. 486 of 1924. 

Civil P. C., O. ‘22, R. 4— Aba*evient of suit a? 
a whole or in part depends upon the necessity of 
the deceased party*!* pre'<e^\ce or absence. 

Where one of the defendants dies during the 
pendenoy of a suit, the decision on the question 
whether whole suit abates, or it abates only as to 
that defendant, would depend uoon the question 
whether the deceased person was such a necessary 
party that his abse oe fro n the record should 
lend to-the dis-nis'ial of the suit its-*lf : A. I. R. 
1924 Cal. 399, Dlst. [P 380 C 1] 

T.M. Krishnaswami Iyer —for Peti¬ 
tioner. 

S. S'. Ramachaudra Iyer —for Opposite 

Party, 

Judgmeiit. —This is an application 
to revise an order passed by the District 
Munsif of Gobiohettipalayam in O. S, 
No. 1162 of I #22. The suit was brought 
by the plaintiffs for the recovery of a 
half share of the suit property on 
payment of Rs. 80, their share of the 
Mortgage amount, witl\ mesne profits, 
fwm the defendants. There were origi- 
pallv three defendants. The property 
hftd been sold by the Ist defendant to 
PafeudantaJ^^os. 2 and 3 longlprior to suit. 
Th^ let and 2nd defendants remained 
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profits. That is a matter in which it 
•cannot he said that the defendants are so 
[jointly interested that the absolving 
of one of them from liability to pay 
mesne profits would necessarily absolve 
the other defendants also. There 
as no connexion between the case 
o^ the 2nd and 3rd defendants and that 
■of the 1st defendant. I am 'of opinion 
that the order of the Munsif 'setting aside 
the decree originally passed against 
IDefendants Nos. 2 and 3, as well as against 
1st defendant, cannot stand ; that he 
-ought not to have set aside the decree 
against Defendants Nos. 2 and 3 at all 
and that he ought to have done so only 
.against 1st defendant. There is no fear 
•of any conflicting decision in‘this case. 
There are circumstances where such 
■conflicts cannot be avoided. But those 
circumstances do not justify the re* 
opening of a ease against all the defen¬ 
dants. Some eases have been cited before 
me from the Indian Cases, namely, 
Balaram Pal v. Ka^iysha Majhi (l), Kali 
Dayall v. Nagendra Nalh (2) and Sheikh 
Dendoo v. Sheikh Sachoo (3). The 
decision in Kali Dayal v. Nagendra Nath 
(2), I think, puts the matter correctly and 
I am prepared to- adopt the view taken 
there. I am not prepared bo agree with 
the ruling in Sheikh Dendoo v. Sheikh 
Sachoo (3), which seems to imply that 
in every appeal, if a respondent dies and 
no legal representative is brought 
on record, the ai>p9al abates. I think the 
abatement of the whole appeal would 
depend upon the question whether the 
deceased person was such a necessary 
‘ party that his absence from the record 
should lead to the dismissal of the appeal 
itself. ’In these circumstances, I must set 
aside the order of the District Munsif, 
60 far as he allows the case to be re¬ 
opened‘against Defendants No. 2 and 3, 
and direct him to proceed with a fresh 
trial only as regards the legal represen¬ 
tative of the 1st defendant. 

The petitioner will have his costs in 
the High Court against the plaintiffs, 
but I do not interfere with the order 
passed in the lower Court as to costs. 

Order' partly 


(1) [1919] 53 1. C. 548. 

12) [1920] 24 C. \V. N. 44=30 C. 
(3) A. I. B. 1924 Cal. 399. 


L. J. 217. 
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Jackson, J. 

M. E. M, Bamasawmy Ghetty —Peti^ 
tioner. 

V. 

F. S. Chengalroya Pillai — Opposite 
Party. 

Criminal Revision No. 18 of 1926, Deoi" 
ded on 9th September 1925, from the judg" 
ment of the 2nd Presidency Mag., George 
Town, Madras, in C. C. No. 20052 of 1924-. 

Co7n2)Cinies Act (7 of 1913), S. 104 (6) Ratificor 
tio7i by Board of Directors Is. not a contract within 
S. 104 (5). 

Ratification of previous contract with venaore 
of busiDess by the Board of Directors cannot w 
described as a contract in ‘writing constituting the 
title of the allottee within the meaning of 

S. 104 (b). [P- 380. C. Si] 

V. L. Eihiraj —for Petitioner. 

F, Eajagopalachari —for the Crown. 

Order. —Petition to revise the judg* 
ment and sentence of the 2nd Presidency 
Magistrate in C. C, 20052 of 1924. 

The petitioner sold his business to 
certain persons under a contract dated 
lat October 1922. On 7fch October 1922 
these persons registered themselves as a, 
company. The company furnished a 
turn of allotment of shares under S. 104, 
Act 7 of 1913. The Registrar acting 
under S, 104 (B) called for the contract- 
in writing entitling the vendor of the 
business to certain shares allotted 
wise than in cash. The petitioner thought 
that the contract entered into before 
the company was registered would 
be sufficient; but the Registrar de¬ 
manded a contract entered into by 
the company, and since such a contract 
was not in writing he called for pres 
cribed particulars under S. 104 KA). in 
stead of furnishing these duly stamped 
the petitioner produced the previous con¬ 
tract ratified at a meeting of the direc¬ 
tors. The Registrar held that this was 
not a compliance with his demand, and 
prosecuted the petitioner under b. 104 
(3). He has been fined Rs- 100. Hence the 
petition. I do not think that this ratifa' 
cation by the Board of Directors can be 
described as a contract in writing con¬ 
stituting the title of the allottee and m 
the absence of any such contract in wrir 
ing the petitioner was bound to f^rnisn 
the prescribed particulars duly stamped. 
There is theuefore no ground for revision. 

The petition is dismissed. 

Petition dismissed* 
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-Defendant 


Phillips, J. 

P. S, Kesavalu Naickei— 

Appellant. 

V. 

Corporation of Madras — Plaintiff " 
' Bespondent. 

City Civil Court Appeal No. 22 of 1924, 
'Decided on 9th October 1926, from the 
decree of the City Civil Court, Madras, in 
Original Suit No. 68 of 1923. 

(а) Madras City Municipal Act (4 of 19I9)» 
S. 226— Section does not apply to licenses for keep’ 
ing ice depot, 

8. 226 deals with temporary obstructions, which 
would be an offence unless permission is granted 
for making them. It has nothing whatever to do 
with giving licenses for keeping an ice depot. 

[P. 382, C. 1] 

(б) Madras City Tenants Protection Act (8 of 
^922), S,^(^)—Tenant is a tenant though Jie accepts 
license from Corporation in absence of evidence 
that he agreed to be licensee. 

In the absence of evidence that a tenant who 
held the land as tenant for many years agreed to 
be a mere licensee, the mere issue of licenses 
under the Municipal Act would not be sufficient 
material to raise a presumption of a change in 
the nature of his possession. [p. 382. 0. 2] 

City Tenants Protection Act (3 of 
1922), 6’. 2 (4)— Person building pucca structure 
must be presumed to hope that he will not be 
evicted. 

When a man has spent a considerable sum of 
money in erecting a pucca masonry building on 
another’s land, there is a legitimate inference to 
be drawn, that he did so in the hope that ho 
would not be evicted, an inference, which may be 
rebutted by other circumstances, which show that 
he could not have had such a hope, 

Ml r . , , . 383. O. 1] 

{d) Interpretation of Statutes—Provtsiofis must 
supersede intention of Legislature—Words should 
be^gtven natural meafitng. 

When the Legislature passes an enactment its 
provisions must be looked to rather than the 
intention or the Legislature as revealed in the 
disousmon which preceded the passing of the Act. 
It is doubtful whether the meaning of definite 
and unambiguous words oau be strained because 
their natural interpretation would seem to extend 
the alleged scope of the Act. 

[P. 882 C. 2 ; P. 383, 0. IJ 

K.Duraiswami Aiyanga} —for Appel¬ 
lant. 

S. Eangastoami Aiyangar -for Respon¬ 
dent, 

Judgment. —In this case the facts are 
^ follows: The defendant's uncle. 
Muthuawami Naioker, put up the building 
m suit 48 years ago, on the roadside land 
^ the Pantheon Road, for the purpose of 

waters and ice. The 
omwing IS a puooa masonry »one and the 


plaintifiF, Corporation of Madras, now 
wishes to eject the defendant, to whom 
the property was given by his uncle about 
1908. The defendant obtained lease deeds 
for this property in 1908, 1911 and 1914 
for a period of 3 years each. At the end 
of the last lease, the Corporation proposed 
to sell the right to occupy the building 
and site at auction and notice was issued 
on 18th April 1917, (Ex. IV). The 
defendant protested against this by a 
lawyer’s notice (Ex. II) and put in a 
petition (Ex. Up on 30th April, 1917. 
As a result of this, a fresh lease for one 
year was granted to the defendant and 
this was renewed for a second year in 
1918 for the year 1918-1919. When the 
new Municipal Act was passed, the Cor¬ 
poration seem to have tliought?^’ that it 
could not grant a lease of the suit 
property and they proposed to auction 
the property and grant a license. On 
21st February I9l9, the date of the 
auction, no bidders turned up. On 24th 
February 1919, the defendant went to the 
Revenue Officer and agreed to pay a rent 
of Rs. 3-8'0 per mensem in respect of the 
suit land, and on 14th July 1919, the 
Corporation granted him the lease Ex. 
E'l. On I7tli March 1920, a notice was 
issued by the Corporation, that the right 
of putting up a bunk on the suit site 
would be sold by auction. But as a 
matter of fact no auction appears to have 
taken place, and on 9th October 1920, 
the Corporation issued Ex. F, which 
purports to be a permit under S. 226 O); 
Act 4 of 1019. Under this the defendant 
was permitted to occupy the suit site for 

the purpose of keeping an ice dejjot for one 
year. A similar permit was issued on 
4th 19^^ for the year ending 31st 

March 1922. On 2nd March 1922, the 
Corporation again proiiosed to auction 
the site and then finally on 11th Novem¬ 
ber 1922 the Corporation gave a notice 
to the defendant to quit. The defendant 
replied stating that he had held the land 
for a very long period and that he wa». 

entitled to compensation under the City 
Tenants Protection Act. ^ 

The main question for consideration 
vhhi'n'Vh • is a tenant 

not ^ that he was 

not a tenant but merely a licensee. W. 

rVkl*" the defen¬ 

dant had been obtaining leases from the 
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CJorporation for fche use of the site and 
was undoubtedly up to that time a tenant. 
It,i-i suggested that for the year 1920 the 
^Corporal ion had no power to gra» t a lease 
of the suit land as it comes within the 
•definition of public street contained in 
the Act. Such public streets are vested 
in the Corporation ard although the 
Corporation has not the full owner-ihip in 
them yet they have a certain proprietary 
right in the soil, and this has been 
recognized in 5. Smidaro-Tti Aijyar v. 
JJuiiicipal Council of Madarn. (l) in 
wf'icii it vv.is held that the Corporation 
hiid a certiin proprietary right in the 
soil of public streets. Under the new 
Municipal Act, of 1919 the Corporation is 
authorized to lease any Corp u-ation ira- 
mcvable property and if the Corp')ration 
has a proprietary right in public streets 
to the extent of that right it can grant a 
lease, ind even, if it had no right to grant 
a lease, 1 do not think the Corporation 
can now contend that the lease actually 
granted by thim in 1919 was void as 
being prohibited by law. Up till March 
1920, therefore, the defendant was a 
(jenant. Bub it is contended for the res* 
, ' nts that by the mere fact of his 

accepting ® 

Q o /'/M '•'came a mere licensee. 

S 2.6 (1) he o. 

When we turn to o. . j 

it deals with persons makint, 
causing obstruction in the streec, 
provides that persons are forbidden to 
make holes or cause any obstruction in 
any street unless the consent of the 
'Commissioner is obtained. Clause 2 pre* 
scribes that when such permission is 
granted such peixons shall cause such 
holes or obstruction to be sufficiently 
fenced and enclosed, and shall cause such 
hole or obstruction to be sufficiently 
lighted during the night. It is not 
suggested that the plaintiff s uuiJding was 
in any sense an obstruction to the street, 
and the idea of allowing him to occupy it 
for the purpose of keeping an ice depot 
from year to year has no connexion with 
■the provisions of S. 2z6. S. 226, deals 
with the temporary ob^tructions, which 
would he an offence unless permission is 
graTited for making them. It has nothing 
whatever to do with giving licenses for 
keeping an ice depot. The defendant 
never even expressed his consent to be a 
licensee. Ho and his predecessor had 
'en »r*ts of tho Co'' ora*‘iort *'o»* 

U/ Had. o35—1^ M. L. Sm 


40 years and' the mere <act that these 
extraordinary permits were issued to him 
and w* re not lefused, cannot convert that 
tenancy into a holding by mere license. 
In the absence of evidence that the 
defendant agreed to be a mere licensee, 
I think that the mere issue of licenses 
would not be sufficient material to raise a 
presumption of a change in the nature of 
his possession which had for many years 
been that of a tenant. The present case, 
where the license is obviously a license 
which the Corporation has no power to 
issue in such form and in the circum* 
stances that existed, is much stronger and 
the defendant must be deemed to have 
been liolding on as a tenant alter expiry 
of his last lease. Even on lOth April 
19.0, he was treated by the Tahsildar as 
a tenant of the Corporation. No attempt 
was made to disturb his possession and 
his possession has all along been of tke 
same nature. Whenever any change was 
propost d to he made, the defendant has 
protested and no change has actually been 
made in the nature of his possession. The 
question tlien arises whether the defen“ 
diint is a tenant within the meaning of 
S. 2. Cl.(iv). Act 3 of 19^2. That clause 
reads as follows : 

" Tenant " means tenant of land liable 
to pay rent on it, every‘other person deriv* 
ing title from him and includes persona 
who continue in possession after the 

,y7;^matioD of the tenancy.*' 

Ti e dehn lant certainly would seem to 
enme v' itbm fche definition. It is, however, 

tin order to understand this 

definition, whi. ^ preamble of the 

ous, one must refei ^ 

Act which says : ^ 

“ Whereas it is necessary ^'«-ructed 
tection to tenants who have consi.. 
buildings on others’ lands in the hop. 
that they would not be evicted so long 
they pay a lair rent.” 

The rule of consti’uction is that the 
preamble of the Act may be referred to in 
a case of ambiguity or where it is neces* 
sary to interpi ':t the Act itself so as to 
give effect to its purport ; but it is doubt¬ 
ful whether the meaning of definite and 
unambiguous words can be strained be' 
cause their natui'al interpretation wouJn 
seem to extend the alleged scope of the 
Act. In any case, I do not think, that in 
the present instance it can be said that 
the Act does not refer to persons in the 
position of the defendant Nor am 1 


^‘■1126 


% 
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sacisiied that defendant’s position is not 
-thatjcontemplated by the preamble. It 
ds difficult now to adduce evideoce that 
*the person who constructed the suit 
building 48 years ago did so in the hope 
that he would not be evicted. The oral 
evidence of the actual builder to that 
effect would not be of much value when 
given for the purpose of such a suit as 
this : but I think that, when a man has 
f spent a considerable sum of money in 
f erecting a pucca masonry building on 
another 8 land there is a legitimate in¬ 
ference to be drawn, that he did so in 
the hope that he would not be evicted, 
an inference, which may be rebutted by 
other circumstances, which show that he 
could not have had such a hope. In the 
pre>ent ca^e there is something rather 
more than a mere inference ; for, as the 
learned Judge points out “the defendant’s 
predece?sor-in-title apparently ventured 
upon a brick-built structure in view of 
the favour that he then enjoyed frnm very 
high officials who-got ice from him " If 
he enjoyed the favour of high officials 
‘(possibly officials in the employ of the 
plaintiff Corporation) it is difficult to 
suppose that he spent his money without 
hoping that he would be allowed to reap 
the benefit of the exi>enditure. In that 
view the defendant would come within 
the meaning of the Act. It is urged that 
If the provisions of the Act are applied 
literally, the scope of the Act would he 
very materially widened beyond that 
expressed in the preamble. This may be 
^o : but when the Legidature passes an 
enactment, its provisions mu-^t be looked 
to rather than the intention of that 
Legislature as revealed in the di^scussion 
which preceded the passing of the Act 
Construing the Act as it stands, I must 
bold that the defendant is a tenant with¬ 
in the meaning of the Act and conse¬ 
quently under S. 3 is entitled on eject- 
ment to be paid compensation for his 
buildup. He did make an applicatiui 
pnder S. 9, bub that is not pressed. This 
18 intelligible when wo remember that 
tllfe plaintiff Corporation is not the ab- 
:80lufce owner of the plaint site, and oonse- 
•quoptly what blie defendant could nur- 
under S. 9 is only the limited 
•intereat of his landlord. The suit will 

remitted to the lower Court 

JWdanta superatruoture and when that 
*8 been determined tlie decree will have 


to be modified by awarding that amount 
to the defendant as compensation. A 
finding as to the amount of compensation 
payable to be submitted within 3 weeks. 
Objections, 7 days. The defendant will 
have his costs of this appeal and costs of 
the lower Court will be provided for in 
the revised decree. 

In compliance of the above order the 
City Civil Judge, Madras, submitted the 
following finding : 

Finding. This suit has been remanded 
for an enquiry a< to the am mnb of c )m- 
pensafcion payable to the defendant in 
reipecb of the superstructure on the 
plaint site. As this required local inspec¬ 
tion and investigation, ttie taking of 
measurements and finding out of values, 
I remitted the question with the consent 
of parties to a commissioner who has a 
great deal of experience in such matters, 
being the person most often entrusted 
with a vcertainment of values in dispute 
between parties. He has suhmibtei a 
rep >rt with full pirticulai’s to me isure- 
ments and values He assewes tlie 
present value of the superstructure at 

Rs. 468-1O-0. 

Both parties have filed objections. 
The de‘‘endanfc’s principal olijecti in, or at 
any rate the point argued hoiore me, was 
that the ground rent charged hy the 
Municijiality for the <uib su|er tructuro 
13 Rs. 3 8*0 ; that the building itself will 
fetch a rent at least of Rs 8 and that if 
the said sum is capitalized his client 
would he entitled at least to Rs. 900. 
This method of arriving at value has 
been found hy experience to he extremelv 
unsafe in a city like Madras. It is 
within my experience that a pace of 
land 8 feet hy 3 feH, on wldc’i a hunk is 
put up at an expen liture of <a> Rs. 0 
fetches a rent of Rs. 8 or R10 per 
mensem. If the said sum was capitalized 
m the manner suggested hy the dnre’^dant 
the valua ion of the structure w’ould run* 
up to K.. 700 or R.. 800, The re“ t 

chars^d in re<,. ct. of a site depends ui»n 
iK eliMhihty a trade site and its sui a- 
hility for the j.articular trade sousht to 
be oari io,l on and has no reference in 
most oases to the actual v.lue of either 
t e land or the sui>erstructuro ereo e,l 
^ereon. The method adopted hy th 

^mm.ss.o,.or of ending, out the ditVe.ont 

k nds of materials employed in tl e Iniild- 
ng, and then assessing them at tlieir 
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present value, seems to me to be the 
most fail' one as between the parties. ~ 
The plaintiff’s main objection was 
that the defendant’s building is a very 
old one ; that it is not plumb or straight 
from top to bottom ; that it bad numerous 
cracks wliich had been recently concealed 
by colour washing ; and that the commis" 
sioner has not made any allowance for 
these defects. He further says that the 
Municipal Engineer has valued the build¬ 
ing only at Rs. 200. I am not able to 
pay any serious attention to the valua¬ 
tion of the Municipal Engineer, which is. 
moreover, not on record, as the said 
Engineer has not been submitted to 
cross-examination, and after all the valua¬ 
tion can only be regarded as one suggested 
by on© of th© j)ai'fci©s to the suit. I 
that the commissioner has not suggested 
rates for a new building, but expressly 
admitted that it is an old building re¬ 
cently furnished up and makes allowance 
lor its age and wear and tear. I submit 

a report to the effect that the structure 
put up bv the defendant on public Muni¬ 
cipal land is worth Rs. 468-15-0 and that 
he is entitled to compensation at that 

rate before he is evicted by the plaintiff 
I may also add that the defendant took 
some time in order to ascertain whether 
the Commissioner of the Corporation 
would allow him to continue as tenant on 
Municipal land on the same terms as 
those on which he has been a tenant till 
recently. Apparently there was an agree- 
nient as to the terms, hut as plaintiff 
wanted the entire cost of the suit nego¬ 
tiations apjiear to have fallen through. I 
mention this as this incident is responsi¬ 
ble for the delay m submitting this 

^^iTlie ii.i>peal came on for (inal hearing 
after the return of the finding before 

Phillips, J.l 

Judginent. 

The petitioner is noo entitled to I'ontal 
value, lu.t only to the value of the budcl- 
iiv‘ The finding that it is 
K,7pe<.s 4(;H-15.0 is. therefore accepted 

and plaiutiff will have a 

session of the land and 

pavn.ont of this amount less 

, outal ,luo hy defendant «P f ® 

flelivering possession. ’ pi* Court 

hear his own costs in the lowei Coi . 

The time for delivery is one month. 

Appeal allowed. 
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Coutts-Trotter, C. J., and Viswa- 

NATHA SASTRI, J. 

{Komminen^ Appalaswamy and an- 
othet —Plaintiffs—Appellants. 

V. 

Kommineni Simhadri Appadu and 
others —Defendants—Respondents. 

Appeal No. 349 of 1922, Decided on 
27th August 1925, from the decree o£ the 
Sub-J,, Vizagapatam, in O. S. No. 46 of 

1918. 

Practice— WUncst—Statements o}' oppo&ite^ 
party as a witness is evidence on tJtc part of the 
party calling him. 

There is uo objection whatever to an advocate 
peeking to prove his case out of the mouth of the 
opposite party; but if be puts the opp^ite 
party into the box be takes the risk of making 
statements made by that witness part of hi6 o\m 
evidence. fP- ^5^’ 

P, Soviasundara77i —for Appellants. 

V. Govindarafachari —for Respondents. 

Coutts-Trotter, C. J. — This is a 
hopeless appeal and I do not desire to 
waste my words on it except on one 
matter. The onus was rightly found by 
the learned Subordinate Judge to be on 
the defendants : accordingly they opened 
the proceedings and called evidence first. 
The defendants adopted the objectionable 
practice of calling the Ist plaintiff as 
their witness, objectionable for this reason, 
that they were obviously bound to follow 
it up, and it appears clearly from the 

judgment that they did follow ^ 

asking the Judge to disbelieve and set 

aside all the evidence given by Jst 

plaintiff. This practice has frequently 
been unfavourably commented upon by 
this Court and indeed also by the Privy 
Council. There is no objection whatever 
to an advocate seeking to prove his case 
out of the mouth of the opposite party: 
but if he puts the opposite party into the 
box he takes the risk of making state¬ 
ments made by that witness part of his 
own evidence. It is possible that in a 
proper case the Court would be satisfy 
from the witness’ demeanour that he 
was hostile and might in such 
stances even allow the advocate to c 
examine him ; but that very rate y 
happens. This course was ‘‘d°P‘ed in 
this case apparently because ‘be v^i 
said that he wanted to elicit some fw 
from this witness before he beard any 
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otp^evidei^Ge in the suit. Ho was 
evM^tly suspicious that the witness 
might ithprove upon facts in the light 
of Bruy other evidence that might be 
adduced if he was not examined first. 
There is no warrant for any such pro- 
cedure whatever and I regret that. the 
Subordinate Judge permitted it to ne 
done. But, in my opinion, in this parti¬ 
cular case it cannot be allowed to affect 
the result because the answers the 
witness did give were sufficient in the 
opinion of the learned Judge, and suffi¬ 
cient in my opinion, to show that the 
whole of this story about an undivided 
family property is a concoction from start 
to finish. That is all I desire to say 
about this appeal which will be dismissed 
with costs. 

Viswanatha Sastri, J. —I agree. 

Appeal dismissed. 
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Dbvadoss and Waller, JJ. 

{.Sree Hajah Vadrevxi) Visxoasitndara 
Uao Bahadur —Appellant. 

V, 

Vanuam Paidigadu and others —Res¬ 
pondents. 

Appeals Nos. 55, 130 and 70 of 1923, 
Decided on 24th July 1925, from the 
appellate orders of the Sub-J., Oooanada, 
in Appeals Nos. 27, 26 and 28 of 1922. 

(n) Limitation Act, Art. 180— Art, 180 applies 
to application by purchaser for deliverij of posses^ 
£fon a»id not Art. 181. 

Art.180 if? applicable to ail application by the 
purchaser of immovable property of a sale in 
exooutiou of a decree for delivery of possession 
and not Art. 181. There is no warrant forextend¬ 
ing the period of limitation by applying Art. 181 
to a case where, owing to the auction-purchaser’s 
default, delivery could not be effected. ppLilen 
of Oldfield, J.. in (1918) M.W.N. 214, Foil and that 
of Abdul Rahim, J„ Dhs. [P 385 C 1, P 386 C 2] 

(6) Cfvtl P. C. 0. 21, R. Q&—Courts duty. 

The Court is not bound under R. 95 to see that 
delivery is actually effected. [P 385 C 2] 

K. Kamesioara Bao —for Appellant. 

P. Somasundaravi and Y. Gangaraju — 
for Respondents. 

Judgment. —The only iioint involved 
in this appeal is whether Art. 380 is 
applicable to an applioation by the pur* 
chaser ^f immovable property at a sale 
iQ^es^ution of a decree for delivery of 
PoaseasiQe. or Art. 

1826 W 49 4k 50 


The appellant purchased property in 
execution of a decree and the sale was 
confirmed on 29th June 1918. The appli¬ 
cation out of which the present appeal 
arises was made on 30th July 1921. 
Both the District Munsif and the Sub¬ 
ordinate Judge have held that the appel¬ 
lant’s application is barred by limitation 
under Art. 180 of the Indian Limitation 
Act. It is contended by Mr. Kameswara 
Rao before us that an application for 
execution was made in June 1920, and 
the District Munsif ordered that the 
property sold should be delivered to the 
purchaser and that this order was not 
carried out by the Court and therefore 
should be considered to be in force. He 
urges that when a Court passes an order 
for delivery it is the duty of the Court 
to see that the delivery takes place, and 
he relies upon the wording of O. 21, 
R. 95, and contends that the words “ the 
Court shall, on the application of the 
purchaser, order delivery to be made by 
putting sucli purchaser, or any person 
whom be may appoint to receive delivery 
on his behalf, in possession of the pro¬ 
perty ” lay upon the Court the duty to 
see that delivery tabes ])lace. O. 21, 
R. 95 makes it obligatory on the Court 
to make an order for delivery on an 
application by the purchaser. The Court 
is not ’bound to see tliat delivery is 
actually effected : for delivery may not 
take place notwithstanding the order of 
the Court by reason of a tliird person 
being in possession or by some resistance 
offered by a t)erson entitled to object to 
delivery, or the delivery cannot take 
place owing to misdescription or wrong 
description or owing to the absence of the 
purchaser or his man. In this case the 
application of June 1920, was dismissed 
as the warrant of delivery was returned 
unexecuted as there was no one to take 
delivery. The contention that the order 
for delivery is in force till actual deli- 
very takes jilaoe is not sup[>orted by the 
wording of O. 21, R. 95, or Iw any decided 
case. The contention that when an order 
for delivery is made tiiat order is to 
remain in force till actual delivery takes 
place is tantamount to saying that an 

oixler for delivery is a decree which can 

kept alive by jieru^ical applications, 
io uphold this contention would be to 
apply Art. 189 to orders passed for delh 

very. Art. 180 is ole*r in its terms, it 

gives three years time for makins 
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application for delivery of possession 
from the date when the sale becomes 
absolute. When there is a specific pro¬ 
vision applicable to the case, it is not 
proper to overlook that article and apply 
Art. 181 of the Limitation Act which is 
a residuary article applicable to cases 
not provided for elsewhere in the First 
Schedule to the Limitation Act or by 
S. 18 of the Code of Civil Procedure. 

There is only one reported decision of 
this Court on this point; Nandur Suhbaijya 
V. «S'W yenhatdramayya Apparao Bahadur 

(1), and the learned Judges who decided 
tliat case took different views on the 
question. Abdur Rahim, J., held that in 
a case like this Art. 181 is the proper 
article to apply. His view is that when 
an application for delivery of possession 
is made and the Court passes an order 
for delivery that order should be con¬ 
sidered to be in force till actual delivery 
is effected, and lie holds that if the Court 
wanted to dismiss the application it 
should give notice to the applicant to 
show cause why the order for delivery 
of possession should not be dismissed, and 
that if no notice is given to the auction- 
purchase* to show cause why his applica¬ 
tion sliould not be dismissed, the dismissal 
sliould bo considered as shelving the 
petition for statistical purposes. Where 
the Court is unable to give effect to its 
order by reason of the absence of the 
petitioner, who is bound to be present in 
order to take delivery, or owing to causes 
over which he has control, it is not the 
duty of the Court to give notice to show 
cause why the petition should not be 
dismissed. It would be different if the 
delivery was obstructed by the judgment- 
debtor; if owing to anytliing that the 
judgment-debtor does, or owing to causes 
which are beyond the control of the 
auction-purchaser, the delivery is not 
off'ected : it may be said that the order 
for delivery remains in force and a sub- 
scfiuenb application to execute that order 
is a valid application oven if that applica¬ 
tion may he more than three years after 
the date of the sale being made absolute. 
Oldfield, took the view that Art. 180 
was tlie ])roper Article applicable to the 
case. Ho observes at page 218 : 

" It lias been recognized in a long senes 
of cases : T/i ft/,-/ir Prasad v. Abul Hasan 

(2), already referred to, that a decrec- 

“Ur W. N. 214=7 r*. W, 16. 

(2) llOOOj 23 All. 13. 


holder’s proceedings can only be held to 
be legally continued when the interrup¬ 
tion to them was not occasioned by any 
fault of his own but either by successful 
objection of a judgment-debtor, or a third 
party, or by some obstacle interposed by 
the Court.” 

With very great respect we are unable 
to follow the reasoning of Abdur Rahim, 
J., and we respectfully adopt the reason¬ 
ing of Oldfield, J. Oldfield. J., and Bake- 
well, J., held in a similar case that Art. 
180 was the proper article applicable to 
the case in 0. M. S. A. No. 75 of 1916. 
The decision in Jit Mai v. Jwala 
Prasad (3) has no application to the 
present case. In that case the arrest of 
the judgment-debtor could not be effected 
as he concealed himself. It was held that 
the application was pending as the arrest 
could not be effected owing to the conduct 
of the judgment-debtor. But where owing 
to the default or laches of the auction- 
purchaser delivery of possession could not 
be off'ected, the Court would be justified 
in dismissing the application for deliver^' 
of possession even though an order for 
delivery has been made. Art. 180 was 
enacted in the Act of 1908 and the article 
is clear in its terms. There is no warrant 
for extending the period of limitation by 
applying Article 181 to a case where 
owing to the auction-purchaser’s default 
delivery could not be effected. We hold 
that Art. 180 of the Limitation Act has 
been properly applied to the facts of the 
case and we dismiss this appeal with costs. 

The point involved in C. M. A. No. 130 
of 1923 is the same and the judgment in 
this appeal governs that case also. C. M. 
A. No. 130 is dismissed with costs for the 
reasons given in our Judgment in C. M. A. 
No. 55 of 1923. C. M. A. No. 70 of 1923 

is dismissed without costs. 

_ Appeals disviissed. 

(3) [1899] 21 All. 155=11899) A. W. N.^ 
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Odgers and Madhavan Nair, JJ. 

P. T, Ramalinga MudaJia} Appel* 


lant. 


V. 


Arunachala Mudaly and others Res¬ 
pondents. 

Letters Patent Appeal No. 137 of 1924, 

Decided on 29th September 1925 , against 
the judgment of Devadoss, J., in C. • 

A. No. 33 of 1922, D/- 22nd July 1924. 
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(а) 2*. P. Aeif S. 60— Mortge^s between 1658 
ISBUSguity of redemption must be recog^ 

^iaed. 

As to mortgages executed between the years 
1858 and coming into force of the Transfer of 
Property Act in 1882 the equity of redemption 
which had been originally imported from the 
English Courts and enunciated by the Sudder 
<jOUrt in Madras must be recognized: 1 Mad. 

l,PoK. CP.387,C.23 

(б) T. P. Act, S. 68 —Mortgage vierging into 
sale—Mortgagor undertaking repayment within 
fixed period covenanting to convert the mortgage 
Anto sale if it not repaid by the period fixed 
—Some otlier transaction must be proved dehors 
to rclitiquish equity of redemption. 

Where a mortgagor undertook to repay the 
mortgaged amount within a certain period toge* 
ther with interest thereon and in default of 
such payment the mortgagee was to treat the 
mortgage, as an absolute- sale and eujoy together 
with rights to water, trees, minerals, etc., therein 
from generation to generation so long as the sun 
-and moon exist and with power of alienation by 
way of gift, exchange or sale : 

Held : that there must be some transaction 
proved dehors the document before the Court 
can be satisfied that the equity of redemption 
had been relinquished or disposed of by the 
mortgagor. [P. 387, C. 1,2] 

S. Krishnamurthy Aiyar —for Appel* 
lant. 

S. T. SrinivaBagopalachari —for Res¬ 
pondents. 

Judgment. —This is an appeal from 
the judgment of Mr. Justice Devadoss 
confirming the judgment of the Judge of 
the City Civil Court. On the 18th June 
1862, one Mannappa Mudaliar mortgaged 
a oawnie of land situated in Peraiiibur in 
this city to Velayuda Mudaliar for 
Rs, 50. By the document of mortgage, 
Bx. B, he undertook to repay this sum 
within the end of February 1870 together 
with interest thereon at Rs. 2 per cent, 
per mensem. “ In default of such pay¬ 
ment you are to treat this itself as an 
absolute sale and enjoy together with 
rights to water, trees, minerals, etc., 
therein from generation to generation so 
long as the sfin and moon exist and with 
powers of alienation by way of gift, 
exchange or sale.” At the end of 1920 
the grandson of Mannappa Mudali, the 
present plaintiff brought a suit in the 
City Civil Court to redeem this property 
which had been unquestionably and 
admittedly in the {xjssession of the mort¬ 
gagee and bis descendants since some time 
in 1870. The exact time may become 
important and it will be considered by 
and by. So that the plaintiff about 
oO years after the execution of this mort¬ 


gage is now coming to redeem a piece of 
land said in 1870 to be worth Rs. 50 or 
Rs. 60 and which may not unreasonably be 
supposed to have by this time enormously 
increased in value. The defendants 
alleged in their written statement the 
terms of the document which I have set 
out and said that, after the date fixed in 
the said deed, Mannappa Mudali finally 
relinquished his interest in the property 
and in 1874 Singara Mudaly obtained a 
Collector’s certificate in bis name after the 
publication of the usual notices etc. 
That document is Ex. I. The application 
for the certificate is Ex. II and is 
dated 15th January 1874, wherein the 
applicant sets out that the land was pur¬ 
chased by his father Velayutha Mudaliar 
from Mannappa Mudaliar on 15th 
June 1869. It has been long established 
since Thambusami v. Hosain (l), that 
as to mortgages executed between the 
years 1858 and the coming into force of 
the Transfer of Property Act in 1882 the 
equity of redemption which had been 
originally imported from the English 
Courts, and enunciated by the Sudder 
Court in Madras, must be recognized and 
it is admitted that if a right of redemp¬ 
tion in the case still exists the plaintiff! 
is entitled to succeed. It is also 
admitted by Mr. Srinivasa Gopalachariar 
for the respondents that there must be 
some transactions proved dehors the 
document Ex, B before the Court can be 
satisfied that the equity of redemption 
has been relinquished or disposed of by 
the mortgagor. Our attention was called 
to _ Athaii Kutti V, Subhadra (2) 
which distinguished Usman Khan v’ 
Dasanna (3). It is really of little use 
to refer further to the law in the matter 
asm my opinion the question resolves 
itself really into one of fact. We have 
to consider what was the ciiaracter of 
this mortgage set out in Ex. B. The appel¬ 
lant contends that it is a usufructuary 

possession 

was delivered to the mortgagee at the 
date of the mortgage. The argument on the 
other side is that there is no statement in 
the document tliat possession has bean 
delivered. Further there is a personal 


( 1 ) 

(a) 

( 3 ) 


[187«] 1 Mad. 1^2 1 ^ 241*-^^ Qi.tv. 

198=3 Sar. 531 (PC) ^ 

[1917] 82 M. L. W 

(1917) M. W.N. 9. ' “ I- 4M- 


Cl9iaj 37 M.d. 545=23 M T j 

M. U T. 330=(1912) M. W. X. 295 
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covenant to repay and a stipulation for a 
certain rate of interest both of which are 
indicia of what we now call simple mort¬ 
gage or hypothecation. The learned City 
Civil Court Judge who dismissed the 
plaintiff's suit held that possession was*not 
transferred to the mortgagee but that at 
the expiry of a year or thereabouts the 
mortgagee made no demand on the mort¬ 
gagor for the interests due to him and as 
the latter was unable to pay either 
interest or principle relinquished the 
title in favour of the mortgagee and 
referring to the decision in 32 U.L. J. 
the learned Judge says that decision 
could have no application to a case like 
the present where the defendants did not 
come into possession on the date of the 
mortgage but on a later date. The learned 
City Civil Court Judge comes to the con¬ 
clusion that sometime after the date of 
the mortgage there was an oral sale of 
the equity of redemption by the mort¬ 
gagor to the mortgagee and that the 
mortgagee was then for the first time put 
in possession of the mortgaged proijerty. 


Appeal was taken to Mr. Justice 
Devadoss, who after examining the evi- 
3 ence as he was entitled to do, came to 
bhe conclusion agreeing with the learned 
Sriivl Judge that the mortgage evidenced 
by Kx. B was a simple mortgage and that 
after the due date for repayment the 
mortgagee asked for his mopey ^ and the 
mortgagor said the mortgagee might take 
ihe land as his own. whereupon possession 
was handed over to the mortgagee. The 
learned Judge furblier remarks the con- 
Lliict of the parties goes to show that the 
property was treated by both the 
iis the property of the defendants.’ We 
have been taken through the evidence 
adduced in the case and have examin^ it 
with care. The evidence is to the eftect 
that when the mortgagee demanded his 
money the mortgagor said : I cannot pay, 
take the land.” D. W. 3, who is the son 
of the moi-tgagov says that lor one yeat 
the land was in their possession and 
lieeause the father was unable to pay, the 
land was given up to the defendant s 
ancestors relintiuisliing for ever according 
to Ex, B. He also says: There was 
no gejiarate sale as the mortgage deed 
itself made it into a sale at the end of the 
year.” That expression is strongly relied 
on by the learned vakil for the appellant 
:ls showing tliat there was no independent 
transaction and had that stood alone I 


think it would-have deserved a good deal 
of consideration. To complete the evidence 
D. W. 4says: “At the end of the year 
when the land was given up to Velayudha 
they started improving . the land. When 
the mortgagor was aoked for money he 
replied : “ You better have the land, I have 
no money to pay/’ On this evidence I 
think one must come to the conclusion 
that possession was not given under 
Ex. B, but that the mortgagee was put 
into possession after the mortgagor had 
distinctly relinquished or sold or trans¬ 
ferred to him the equity of redemption 
on being unable to pay the principal 
money and interest. There was, therefore, 
a separate transaction dehors the instru¬ 
ment such as was kibsequbntly embodied 
in the requirements of S. 60 of the 
Transfer of Property Act. There is a 
concurrent finding on the points I have 
discussed by both the City Civil Court 
Judge and Mr. Justice Devadoss, and 
I can see no reason to come to a different 
conclusion. In my opinion the appeal 
must be dismissed with costs. 

Madhavan Nair, J.—I entirely agree 
and have nothing to add. 

Ajypeal dismissed. 

• f ’ 
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jVIadhavak Nair, J. 

Challa Lakshmakka ■— Plaintiff 
Appellant. 

V. 

Ch alia Bala Ranaairpa —Defendant- 
Respondent. 

Second Appeal No. 445 of 1922^ 
Decided on 26tli January 1925, from a 
decree of tlie Sub-J., Anantapur, in Ap¬ 
peal Suit No. 36 of 1921. 

Hindu Latv — Partition—Recital in deed of 
muWitiarnama by all members that they u'cre al¬ 
ready living separately evidences severance of 

status. 

Where all coparceuers of a joint family prior 
to final division executed a mukhtiarnama appoiut- 
inc certain persons as arbitrators for pirtitiou and 
recited in the document that they had already 
been living separately : 

Held : that the document cvideuced a 
of status between the parties. [P.390, t.lj 

L, A. Govinda Baghava /yer—foi 
Appellant. 

Rajagopalacharia'i for Respondent. 


V 

HSSI LAKSHMAKK'A V. 

i jJudgiQeiit. —The plainfcftf (appellant) 
instituted this suit for the recovery of 
the suit properties on the ground that 
they belonged to her deceased husband 
V7ho obtained them for his share in a 
partition between himself and his three 
brothers, one of whom was the father of 
the defendant. The defendant’s case is 
that the defendant’s father and the 
plaintiff's husband were.given a joint 
share while the other two brothers took 
each a separated share and on account of 
the death of the plaintiff’s husband the 
properties survived to him and that she 
has no right to them. The necessary 
issue for trial was first recorded by the 
District Munsif as follows : “ Whether 

the plaintiff’s husband was divided 
from defendant’s father and whether 
defendant has, thei’efore, no right 
to resist plaintiff’s suit ? ” Some 
time after, this issue was amended 
by the District Munsif in the 
following form Whether plaintiff's 
husband was not divided from other mem¬ 
bers of his family, ” As the amended 
issue stands, it is clear that the burden 
of proving that there was no division as 
alleged lay on the defendant. The 
District Munsif held that the defendant 
did not prove that the plaintiff’s husband 
did not get divided from the other mem¬ 
bers of the family as set up in the 
written statement and that the evidence 
slunved that the plaintiff’s husband got 
divided from each of his other brothers. 
On this finding the plaintiff’s suit was 
decreed. On appeal the learned Sub¬ 
ordinate Judge held that the burden of 
ju'oof as regards partition was wrongly 
thrown on the defendant and that it was 
the duty of the plaintiff to prove that 
her husband .effected an out and out 
severance from the defendant’s father 
apd his other brothers and since she had 
not done so he reversed the decision of 
tbo District Munsif and dismissed the 
plaintiff's suit. 

It is ai’gued before me byMr, Goviu-. 
daraghava Aiyar that, in the circum- 
stances of the case, the lower appellate 
Oourt’s decision as regards the party on 
whom the burden of proof lay is wrong 
and that this fact vitiates the whole 
judgment. In order to understand this 
argument, it is necessary to mention that 
all the bi*oth6rs^ prior to the actual 
division of the praperties executed 
Ex, IV, which is oalled a mukhtiarnama, 
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appointing some arbitrators to effect a 
final division of their properties. The 
material iwrtion of this mukhtiarnama 
runs as follows : “ Already, three years 
ago, not having been on good terms 
among ourselves, we were living sepa¬ 
rately and the lands and the debts due by 
us to outsiders were, however, held in 
common ; but dispute having arisen 
among us thereby we have ai)pointed you 
this day for the purpose of putting a stop 
to our dispute and for finishing the divi¬ 
sion of our assets and liabilities. There¬ 
fore, we shall abide only by the decision 
given by you. If we, however, do not 
act according to your advice but raise 
objection, the Court of Justice need 
not accept our statement. This mukh¬ 
tiarnama has been executed with our 
consent. ” (Note. -“In this translation 
of mukhtiarnama after the word “ and 
I have substituted “ for finishing the 
division of our assets and liabilities ” in 
the place of “ for making a settlement of 
division in respect of our assets and 
liabilities ” (as I am informed that tliat is 
the correct translation of the document.) 
It is clear that it is this Ex. IV to 
which reference has been made in para. 3 
of the plaint and also in i)ara. 2 of the 
written statement, though there may be 
a slight discrepancy with regard to tlie 
date of the transaction as given in those 
l)aragrai>hs of the pleadings. The argu¬ 
ment tliat is now advanced is that this • 
document effects a complete severance of 
interest betwetn the various brothers on 
account of the unequivocal declaration 
contained therein liy the four brothers of 
their intention to divide tlie properties ; 
in short, that it amounts to a partition 
between the brothers to be followed up 
later on by actual division of Ibo luo- 
jierties. If this construction of the docu¬ 
ment is accepted, it would tlien follow 
that the jilaintiff has proved the separa¬ 
tion of her liushand from his otlier 
brothers by ]iartition, and then it would 
be for the defendant to j>rove that no 
such out and out jHirtition took place, 
what actually liaitpened being that the 
defendant’s father and the plaintiff's hus¬ 
band were given a joint share while the 
other hrotliers took each a sep-avateil 
shai-e; in other words, the burden o! 
proof will he on the defendant to slum 
that the plaintiff s husband was not 
dividetl from the other members of lus 
family as alleged in the plaint. 
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Numerous cases were cited to me by 
Ml*. Govindaraj hava Ayyar to show that 
this reference to arbitration really amoun¬ 
ted to a severance of interest between 
the brothers. As we are concerned 
solely with the construction of the 
document, no useful purpose will be 
served by a discussion of those cases ; but 
I would refer to one case, namely, Kasam 
V. Joraivar Singh (1), in which their 
Lordships of the Privy Council had to 
construe an arbitration agreement which 
is very much like the present one. In 
that case the substance of the document 
is given as follows : “On December 4, 
1905, all the members of the family 
signed a kararnama appointing one Ghasi 
Ram as arbitrator to partition the pro¬ 
perty and agreeing to accept whatever 
partition he might make. ” Later on it 
is stated in the judgment that the 
arbitrator divided the property into two 
lists . . . The formal division was 
not at once carried out . . . but 
alter his death the lists appear to have 
been acted upon by all the persons 
interested. ” Their Lordships held that 
this document effected a severance of the 
joint estate. In the same way it ap¬ 
pears to me that a severance of interest 
has been created by Ex. IV, and the 
arbitrators were appointed simply to 
linish this severance already effected 
by the division of tlie assets and liabi¬ 
lities. It is argued by Mr, Rajagopala- 
chariar for the respondent that no sever* 
ance of interest can be said to have taken 
])lace in this case inasmuch as it appears 
from the arbitrator’s evidence that when 
tliey divided the properties a joint share 
was given to the plaintiff’s husband and 
the defendant’s father. In my view, 
this difference does not affect the ques* 
tion whether under Ex. IV there was a 
severance of interest between tlie various 
brothers. 

The severance of interest being thus 
proved by the plaintiff, it will be for the 
defendant to prove the special plea that 
he lias set up. In my view, the _ issue 
was ))ro])evly amended by the District 
Munsif, though this amendment was 
made very lata. As I consider that the 
learned Siiltordinate Judge’s judgment is 
vitiate<l on account of the burden of 
jiroof being wrongly jdaced on the plain¬ 
tiff, I tliink the District Court of Ananta- 
pur should be called upon to reconsider 
“(1) A. r R. 19‘22 P. C. 353. 


the evidence on record in the light of the 
above remarks and submit a fresh finding 
on the amended issue. I order accord¬ 
ingly. No other point was argued before 
me in the second appeal. The finding 
should be submitted before the 1st of 
August. Time for objections : ten days^ 
[In compliance with this order the 
District Judge of Anantapur submitted 
the finding that there was a complete 
partition between all the four brothers 

in 1909. 

After the return of the said finding the 
judgment of the High Court was follows] 
Judgment. —It has been now found 
by the lower Court that there was a com¬ 
plete partition between all the brothers in 
1909. It cannot be said that this finding 
has been arrived at without considering 
the defendant's case or bis evidence ; for 
the learned District Judge says in para. 
8 of his order that the defendant s evi¬ 
dence about the partial partition is either 
worthless or false. It may also be 
pointed out that no specific case of re¬ 
union was ever set up by the defendant, 
Accepting the finding, the lower (ap 
pellatej Court’s decree is set aside and the 
decree of the District Munsif is restored 
with costs here and in the Court below. 

Order accordinglv • 
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Vbnkatasubba Rao and Madhavan 

Nair, JJ. 

Koygalaniudi Subhanna and auothe* 
defendants 2 and 3 Appellants. 

V. 

Eoduri Subharayttdu and another 
laintiffs—Respondents. 

Letters Patent Appeals Nos. 64, 65 and 
S of 1924, Decided on 28th August 
925, from the judgment of Krishnan. L, 
/-22nd February 19 l 4. reported in A.l-n. 
925 Mad. 371. 

(a) EegotiahJe Insfntmcnts Acf, S, 28 Scoi^c. 

The principle in S. 28 applies to c^s 

an and ward. 4G Cal 663 (P.C.).Fo7/. [P 392. 0 2] 

(b) J^egoliohlc Inslntvienis Acr. Ss, 28' and 29— 

Thrianguage of S. 29 is widely different from 
lat of S. 28. Under S. 28 it is sufiicient 
ite that personal liability is jjjg 

ability, and under S. 2B i % the 

a altogether excluded, but under S. 29 
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eze!OU.tox'B oftn only be limited to tho 

extent of the assets. [F. 392,0. 2] 

(e) Negotiable Instruments Act, S. 29— Alleged 
txeeulor need not he executor tn fact. 

It is not necessary for the applicability of S. 29 
that the alleged executor should be executor in 
feet. [P. 390, 0. 1] 

(d) Negotiable Instruments Act, S. 29 — Legal 
representative. 

The term ‘‘legal representative’‘ in S. 29 includes 
executors or administrators, [P. 394, 0. 2] 

A. Krishnaswami Aiyar, B. Satyanara- 
yana and K. N, Rajagopala Sastri —for 
Appellants. 

P. Somasundaram —for Bespondents. 

Venkatasubba Rao, J. —These three 

appeals have been filed against the judg¬ 
ment of Krishnan, J. Defendants 2 and 3 
are the executants of the promissory notes 
in question. In some notes they described 
themselves as the guardians of the Ist 
defendant, in others as executors under his 
father’s Will. The Ist defendant was and 
continues to be a minor. The 2nd and 
3rd defendants are respectively the 
maternal uncle and the brother-in-law of 
the 1st defendant. The plaintiffs in these 
suits-asked for a decree against the 1st de¬ 
fendant to the extent of the assets of his 
father’s estate and against Defendants 2 
and 3 personally. It is not necessary to 
say what the decision of the trial Court 
was, but the Subordinate Judge dismissed 
the suits against Defendants 2 and Sand 
passed decrees against the 1st defendant 
to the extent of the assets of his father. 
The plaintiffs preferred second appeals 
to the High Court and Krishnar, J., in all 
the three suits passed decrees against 
Defendants 2 and 3. As the first defen¬ 
dant had not appealed to the High Court 
the decree against him was not disturbed. 
Defendants 2 and 3 have filed the present 
Letters Patent appeals. They contend 
that they are not liable on the promissory 
notes. 

On a negotiable instrument only the 
executant is liable. This proposition ad¬ 
mits of no doubt. The question'that has 
in each case to be determined is, on a 
fair oontruotfon, who is the executant of 
the document? As Chalmers says: 

It is often difficult to determine whether 
a given signature is the signature of tho 
principal by the Hand' of an agent, or the 
signature of the agent naming a principal.” 
See Law of Bills of Exchange, 8th Edn. 

P. 91, 

The law relating to negotiable instru¬ 
ments differs from the ordinary law of 


contracts in several respects. The liabi* 
lity must be determined on the wording 
of the note and in each case the question 
is: Is the instrument so drawn in form as 
to make the executant liable or the prin¬ 
cipal liable? In other words, who is the 
real executant of the documents? Is the 
executant in truth the principal although 
the agent’s signature appears on the hill, 
or is the executant the agent although the 
principal is named ? 

So far as the Indian Law is concerned, 
S. 28 of the Negotiable Instruments Act 
enacts the rule of law applicable to agents. 
The material portion of the section runs 
thus: 

An agent who signs his name to a pro¬ 
missory note without indicating tliereon 
that he signs as agent or that lie does not 
intend thereby to incur personal liability 
is liable personally on the instrument.” 

Under the section an agent signing the 
note prima facie is liable but he may ex¬ 
clude his liability by indicating on the 
note that he signs as agent or that he 
does not intend to incur personal liability. 
In each case the question is: Are the 
words sufficiently unequivocal to indicate 
that the agent has not made himself 
personally liable ? 

S. 28 of the Indian Act is in one respect 
strikingly different from S. 26 of tlie Bills 
of Exchange Act, 1882. The English Act 
requires that the words indicating that 
the personal liability is excluded must be 
added to the signature itself. The Indian 
Act is less rigorous and from the wliole of 
the instrument the intention may he in¬ 
ferred. 

The most useful case on the subject is 
Sadasuk Janki Das v. Sir Kishatt Prasad 
(l). Their Lordships of the Judicial 
Committee point out that as the document 
passes from hand to hand it is of the ut¬ 
most importance that the responsibility is 
made plain and can be instantly recogniz¬ 
ed. The English theory of hills, as Chal¬ 
mers observes in his introduction to the 
work already quoted, is the banking or 
currency theory and in England, hills 
have developed into a perfectly flexible 
paper currency. It follows, therefore, that 
as the note passes from hand to hand the 
real name of the person liable u|xm it 
must be disclosed. 


(1) fl919] 40 Cal. 663^^29 C. U J. 340 17 \ 
li, J. 405-25 M. L. T. 258=36 M. 1.. ,1. 429 

28 C. W. N. L. W 148 P.O.l. 
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In the light of this principle I shall 
first examine the promissory note in 
Letters Patent Appeal No. 66 of 1924. 
The note is signed by -the two guardians. 
Their representative character is not dis¬ 
closed in the signature. In regard to the 
body of the note, the following points are 
no doubt in favour of the appellants :— 

(1) Tlie debt is mentioned as having been 
originally due by the minor’s father : 

(2) It is stated that their ward is a minor 
and that they were appointed guardians. 

But the language in the opening i>or- 
tion of the note is ambiguous. It is sus¬ 
ceptible of two meanings : literally it 
means that the guardians are executing 
the note because their ward is a minor. 
What may be said to be the idiomatic 
meaning is, that the guardians are exe¬ 
cuting tlie note on behalf of the minor. 

In the operative part of the note, they 
make themselves unconditionally liable. 
They say :— 

“We shall pay, either of us, on de* 
ij^and.” 

Who are referred to by this word ‘We’. 
The words in the preamble being doubtful 
and there being no ambiguity in regard to 
the signature, the proper view to take is, 
tliat anyone reading the note 'will rea¬ 
sonably connect the word We’ with the 
names apjfearing at the bottom of the 
note. 

It is true that the debt of the minor’s 
ijitlier is mentioned in the body of the 
document. But, on this, does it necessa¬ 
rily follow that the executants are not 
] crsonally liable? Supposing the guardians 
liad ])een ])ressed for j>ayment of the debt 
and they undertook to pay the amount per¬ 
sonally themselves, can it be said that 
such a note as tlio present could not have 
been passed ? In my opinion, a mere allu¬ 
sion to the pre-existing debt does not 
clinch tlie question. On the whole I think 
that the wording does not clearly unequi¬ 
vocally exclude the personal liability of 
the executants and that Krishnan, J.’s 
decision in regard to ‘this note must be 
upheld. 

Before passing on to the next note,^ I 
desire to make one observation. Unlike 
S. 25 of the English Act, which deals 
^'■nevally 'with the liability of persons 
signing in any rejjresentative capacity, 
S. 28 of the Indian Act in terms applies 
only to single case of agents and princi¬ 
pals. But it seems to mo that there^ is 
no reason to make tlie scope of the section 


so narrow and indeed their Lordships of 
the Judicial Committee in the case already 
quoted [Sadasuk Janki Das v. Sir Kish an 
Prasad (l)], first state the principles as 
of general application and then proceed 
to say that the sections of the Negotiable 
Instruments Act contain nothing incon- 
sistant with those general principles. In 
Pamastvami Mudaliar v. Muihuswami 
Aiyar (2) and the unreported Appeal 
No. 306 of 1922 on the file of the High 
Court, the principle of S. 28 is tacitly 
assumed to be applicable to cases of guar¬ 
dian and ward. 

Now I pass on to the note in L. P. Ap¬ 
peal No. 65 of 1924. This hears a very 
close resemblance to the note which I 
have just dealt with. But there is a 
striking difference in one particular^ that 
in the signature portion it is made to 
appear that the guardians are signing the 
note on behalf of the minor. The point 
is thus left no longer in doubt, and, on 
the construction of the note, I find that 
the guardians have clearly indicated that 
they did not intend to incur personal res¬ 
ponsibility. In my opinion, therefore, 
Krishnan, J.’s decision in regard to this 
note is wrong, and cannot be supported. 

I shall next deal with the promissory 
note in L. P. Appeal No. 64 of 1924. To 
my mind, these present no difficulty. The 
appellants do not describe themselves as 
guardians but as executors, and the section 

that applies is S, 29 of the Negotiable 
Instr.uments Act. The relevant portion 
of that section is as follows : 

“A legal representative of a deceased 
person who signs his name to a promissory 
note is liable personally thereon unless he 
expressly limits his liability to the extent 
of the assets received by him as such. 

The language of S. 29 is widely differ¬ 
ent from that of S. 28. In the first place, 
under S. 28 it is sufficient to indicate that 
personal liability is excluded. Under S. 29 
there must be express words limiting the 
liability. Secondly, under S. 28 the agent s 
liability may be altogether excluded, but 
under S. 29 the executor’s* liability can 
only be limited to the extent of the 
assets. 

These notes purport to have been exe¬ 
cuted by the appellants in their capacitj 
as executors. When S. 29 specificallj 
deals with the case, it is not pcf 
missible to invoke the princip® 
of S. 28, The apue llant’s learned 

(2) [1915] 30 J. C. 481 
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' -bas contended that his clients were not 
-in fact executors because the minors 

- father could not have made a valid ap- 
' pointment of executors. Granting this 
■ to be so, it does not in my opinion make 

the slightest difference. We are con¬ 
cerned not with the fact whether they 
are executors, but only whether they have 
described themselves as executors. It is 
not to be expected that when the paper 

- passes from hand to hand every succes¬ 
sive holder is to satisfy himself as regards 

. the truth of the statement in the note ; 
and I am not prepared to accept the con¬ 
tention that the section has no applica¬ 
tion unless the executant happens to be in 
fact a legal representative. I am, there¬ 
fore, of the opinion that Krishnan, J.'s 
judgment in regard to this note is right 
and must accordingly be confirmed. 

I feel that it is necessary that I must 
add one word. The lower Court has 
passed a decree against the minor and he 
has not filed an appeal challenging its 
correctness. We are, therefore, not con¬ 
cerned with the propriety or otherwise of 
the decree against the minor. But never¬ 
theless it seems to me that although the 
agent is personally liable on the note, 
there is nothing to prevent the Court 
from passing a decree against the minor 
himself provided that the plaint is framed 
in an alternative form suing the guar¬ 
dian on the note and the minor alter¬ 
natively on the consideration : see 
Sadasuk Janki Das v. Sir Kish an Prasad 
(l) and Krishna Aiyar v. Krishnastva 7 ni 
Aiyar (3). This question, however, 
does not here arise and need not be pur¬ 
sued further. 

I may state in conclusion tliat Mr. 
Alladi Krishnaswami Aiyar, the learned 
vakil for the a|>pellants, desired to raise 
a ne\y point, one relating to the rule of 
election as laid down in French v. Tloivie 
a7id ( 4 ) and Jhoorc v. Flanagan and 
( 5 ), hut that we did not permit him 
to raise this point as he did not raise it 
before Krishnan, J., and attempted to do 
so for the first time before us. 

The result is that L. V, Appeals Nos. 
64 and 66 of 1924 are dismissed with 
costs and h, P. Appeal No. 65 of 1924 is 
allowed and the suit dismissed with costs 
^roughout a gainst Defen dants 2 and 3. 

(JO [1000] SI 8 Mad. 697. 

W 11906} S K. B. 674. 

W I K. B. 910^89 U J.. K. R 417 ^123 
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Madhavan Nair, J. —These Letters 
Patent Aiq^eals are directed against the 
decision of Krishnan, J., in three second 
apjieals which arose out of suits instituted 
by the plaintiff for the recovery of the 
money due to them on promissory notes 
executed by Defendants 2 and 3. The 
1st defendant is the minor son of one 
Veeranna who died leaving debts. Though 
the property belonging to him is joint 
family x^i'operty, Veeranna nevertheless 
executed a Will naming Defendants 2 and 
3 as executors. Though the document is 
invalid, so far as it purported to deal witli 
joint family property, Defendants 2 and 
3 entered upon the management under 
the Will and executed the various suit 
promissory notes to Veeranna’s creditors. 
The plaintiffs in these suits claimed 
decrees against Defendants 2 and 3 per¬ 
sonally as the makers of the jiromissory 
notes and against the estate of the 1st 
defendant. The District Munsif gave a 
decree against Defendants 2 and 3 person- 
aljy and dismissed the suits against tlie 
minor s estate. Both the jdaintiffs and 
Defendants 2 and 3 preferred aiq)eals to 
the Subordinate Judge who gave decrees 
against the estate of tlio minor dismissing 
the suits against Defendants 2 and 3. 
The minor, i, e., the IsL defendant, did 
not appeal to the High Court, hut tlic 
plaintifls preferred second apjieals claim¬ 
ing personal decrees against Defendants 2 
and 3. The learned Judge, Krishnan, 
set aside the decrees jnisscd by the Sub¬ 
ordinate Judge with the result that tlic 
plaintiffs in tlio High Court succeeded in 
obtaining the decrees against Defendants 
2 and 3 iiersonally. 

The question for determination in all 
these Letters Patent api)eals is the same, 
namely, whether Defendants 2 and 3 are 
l>ersonally liable under tlie suit promis¬ 
sory notes. 


l-£r incie IS 

some Clifferenoo in tl>o language of the 
lU'omissory notes in tlie varimis suits, and 
as the argument ad\ anct\l by the learned 
vakils on both sides liad reference to the 
language, it will ho useful to refer to-thest> 
pixunissory notes at tlu> very commence¬ 
ment. Exs. A. B, K and F are the font 
pivimssory notes in this Lettei-s Patent 
api>eal Hgainst S. A. No. 998 ofDL*! 
Ex. A states in its preamble that it i> 
exeouttyl by Subbanna and Satvanara 

yana (nefoiuUnts 3 ard S) jointlv .s ex. - 

outers aj.iK.iutod in aooordance xviti, .he 
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registered Will of the late Ghinna Vee- 
ranna, his son Viswanatham being a 

minor.’* In its body it states : 

‘*On demand we promise to pay to you or 
to your order the sum of Rs. 113-2-0 only, 
the amount borrowed to serve our need, 
i. e., the amount we have agreed to pay 
on behalf of the aforesaid Ghinna Vee- 

ranna.” This promissory note is 

signed by the two defendants without the 
qualification as executors being added to 
their signatures. Ex. B is similar to 
Ex. A, e.scept that in its body the state¬ 
ment “the amount we have agreed to pay 
on hehalf of the aforesaid Ghinna Vee- 
ranna” is absent. It simply says : ‘On 
demand we promise to pay to you or to 
your order tlie sum of Rs. 585-10-6 only, 
the amount borrowed to serve our need, 
i. e., the amount of principal and interest 
on the promissory note executed by the 
late Ghinna Yeeranna.” The preambles 
of Bxs. E and F are similar to those of 
Exs. A and B, with this difference, that 
in the preamHe of Ex. F "his son Viswa¬ 
natham being a minor” is absent. In the 
body of these two promissory notes, 
Exs. B and P, we find the expression : 
"We both individually promise to pay to 
you or to your order the sum of 
Rupees.” which does not ap¬ 

pear in Exs. A and B. These promissory 
'notes run thus : “We both individually 
])romise to i>ay to you or to your order 

tiie sum of Rupees.on the 

promissory note executed by the late 
Ghinna Yeeranna.” In the signature 
I>ortion of all these promissory notes the 
names of Defendants 2 and 3 appear with¬ 
out any qualification. Though these pro¬ 
missory notes thus present some special 
features they agree in this respect that 
each of them is stated in the preamble 
to have been executed by Defendants 2 
and 3 "as executors” and signed by them 
without disclosing their representative 

cai)acity. 

Mr. Krishnaswami Aiyar, the learned 

vakil for the appellants, argues that the 

language used in these promissory notes 
distinctly shows that the appellants have 
not undertaken any personal liability to 
pay tlie promissory note debts and that 
tlie learned Judge was wrong in applying 
S. 29 of the Negotiable Instruments Act 
in deciding this case, inasmuch as it is 
clear that Defendants 2 and 3 cannot in 
law be considered executors as the de¬ 
ceased Yeeranna bad no power to execute 
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a Will, the property being joint 
family property. S. 29 being inappli¬ 
cable, and the language of the documents 
showing that there was no personal lia¬ 
bility, the learned vakil argues on the 
analogy of various decisions which he has 
brought to our notice that in this case 
the only decree that could be passed is 
one against the estate of the deceased 
Yeeranna. 

The important question for con¬ 
sideration is whether S. 29 of the Negoti¬ 
able Instruments Act applies to this case. 
S. 29 runs as follows : 

“A legal representative of a deceased 
person who signs his name to a pro¬ 
missory note, bill of exchange or cheque 
is liable personally thereon, unless 
he expressly limits his liability to the 
extent of the assets received by him as 

such.” , . 

The term “legal representative' nv[ 

eludes executors or administrators. If 
this section is applicable, Defendants 2 
and 3 are liable personally on these pro¬ 
missory notes, as they say in the pre¬ 
amble of the notes that they have execu¬ 
ted them "jointly as executors appointed 
in accordance with the registered Will of 
the late Ghinna Yeeranna.” The argu¬ 
ment that Defendants 2 and 3 are not, 
strictly speaking, executors and therefore 
S. 29 is inapplicable cannot be accepted ; 
for we are dealing with promissory notes 
and it is well known that those are in¬ 
tended to pass freely from band to hand 
and a party who takes a negotiable in¬ 
strument of the class we are dealing 
with is not expected to decide for 
himself whether the person who lias 
executed the instrument in his capacity 
as an executor is really an executoi 
in the eye of the law or not, before 
accepting the note. If this principle is 
not given effect to the very object of 
a negotiable instrument would be defea¬ 
ted. Defendants 2 and 3 having described 
themselves as executors, persons dealing 
with them on the promissory notes will 
naturally treat them as executors, and 
the promissory notes will be passed on 
from hand to hand distinctly on that 
understanding. It is necessary, there 
fore, that S. 29 should be applied m a 
case like the present one ; and if so. 
Defendants 2 and 3 are clearly liable 

personally, unless they are able to show 

that they have expressly limited the 
liability to the extent of the asse 
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r6<$eived by them as such. The language of 
tne promissory notes that I have already 
referred to speaks with no uncertain 
voice. In none of them is the liability of 
the executants expressly limited in any 
% way to the extent of the assets received 
by them as such, while in all of them 
there is a distinct promise to pay made 
by the executants. The eases cited by 
Mr. Krishnaswami Aiyar in this conne¬ 
xion need not be considered in detail, as 
most of them deal with the question how 
far can recourse be had to the estate on 


notes executed by an executor, or guar¬ 
dian of a minor or trustee of a property. 
The decisions in Ki-ishna Chettiar v. 
Nagamani Ammal (6), Ramajogaya v. 
Jagannadhan (7) and Ammalit Ammal v. 
Nainagiri Ammal (8) and the other cases 
cited by him do not deal with the ques¬ 
tion with which we are here concerned. 
As the executants of the promissory notes 
in question have not in any way ex¬ 
pressly limited their liability to the ex¬ 
tent of the assets received by them, I 
must hold that 8. 59 of the Negotiable 
Instruments Act applies to this case and 
that the decision of the learned Judge is 
right. I dismiss this Letters Patent 
Appeal with costs. 


L. P. A Nos. 65 and 66 o/ 1924.—The 
I langugage of the promissory notes in 
these appeals is different from the langu¬ 
age of the notes already examined. The 
preamble speaks of these notes as jn-o- 
missory notes executed by guardians 
under the Will of the late Veeranna, as 
Viswanatham happens to he a minor." 

L.P.A.No. 66 0 / 1924.—In L. P. 
No. 66 the body of the note, amongst 
other things, contains the statement that: 

On demand the amount of principal and 

interest aoorued up to date.will be 

paid by either of us. In this appeal the 
two executants signed the ]>romissory 
note with their names without desorihing 
themselves as guanlians. The language 
of the promissory note, Hx. A, which I 
have noticed above, distinctly shows that 
the executants intendcii to incur iwrsonal 
liability on this note. Though there are 
no speoido provisions in the Negotiable 
Instruments Act vegaixling the liability of 
* guar dian on a prt>mis8ory note executed 

(«) [19161 89 Mad. 916^18 M.L.T. aid. 

(T) Cl9l6]4aMad. 185:=>d6M.l.,J. m 

J ^ir^?* *** *'^**^®^®* M \V,N. 14S 

UlTlJMM.LJ. 631a=99 M.T.T «oi 

1. W.f 
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by him, it seems to me that the principle 
underlying S. 28 regarding the liability of 
an agent signing a promissory note may 
well be applied to such a case. S. 28 of 
the Act deals only with the case of agents 
and principals, in this respect differing 
from S. 26 of the English Act which deals 
generally with the liability of persons 
signing in a representative capacity. In 
two decisions of this Court the principle 
underlying S. 28 of the Negotiable Instru¬ 
ments Act has been applied in deciding on 
the liability of a guardian executing a 
promissory note on behalf of the minor- 
Ramasivami Mudaliar v. Muth usivami 
Aiyar (2). The 2nd defendant who was 
described in the body of the note as the 
guardian of the 1st defendant wlio was at 
its date a minor, and the necessity for 
borrowing was stated in it as arising 
from the 1st defendant’s father’s debt. 
The learned Judges state : “We are not, 
however, prepared to treat tliose facts 
alone as sufficient to indicate that 2nd 
defendant signed as 1st defendant's guar¬ 
dian or did not intend to incur jiersona! 
liability. The 2nd defendant was tiiere- 
fore held liable on the promissory note. 
The extract from the judgment shows 
that the loariuHl .ludges in deciding the 
case have assumed that the i>rinciple ol 
S. 28 of tlie Negotial)li* Instruments Act 
is applicable to the case of the guardian 
and ward: ,Sfv also tin* nnreporte<l 

decision in Ai)peal No. 306 of 1922 on tlie 
tUo of the High Court. The decision in 
the Privy Council in Sadasuk Janki Das 

V. Sir Knihart Prasad (l) sup|>tirts tlie 
view tlu\t a gener.il application can he 
given of the principle underlying 8. 2^ ot 
the Negotiable instruments Act. Defen¬ 
dants 2 and 3 in this case have not indi¬ 
cated that they signet! the pioini^^. tA 
note as agents or that they did not intend 

to incur perstmal liability. On tlieothei 

hand, tlie language of tin' piomwsoiy 
note, in my opinion, di'^tinctU s!io\v< that 
they are personalh liable. Tlie decision 
ttf the learned .lutigo is, t lieretoi e, right 
and this l-etteis I'ateiit \ppeal No. 66 
slumld he dismissed N\ith iv'Sts. 


. t. tw ./ 1924.—In tltis 
apjwal the language ustM in tlie preamble 
and inlhekvly of the note 

indicating the liabilit> iff IMendants 2 
and 3 is like tlie language in the niomis 

a^n-Miote in 1.. P. A. No, 66. hut the 

exfiouUuU in signing the pnuuiasorx note 
deacnixvl them^^Jx^ t^e sicnUure 


A. .Ve. 6‘» 
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portion as “guardians of minor Viswa- 
nafcham.” This is a distinctive feature of 
this note and in this respect it differs 
from the promissory note, Ex. A, just 
noticed. When we read the promissory 
note bearing this feature in mind, the 
conclusion is irresistible that the execu" 
tants have signed this note merely as 
guardians excluding thereby their per¬ 
sonal 3ia1)ility. It therefore follows that, 
on tiie language of this note, Defendants 
2 and 3 are not personally liable. As the 
construction that I am putting on the 
language of this promissory note is diffe¬ 
rent from that given to it by the learned 
Judge, the decision in S. A. No. 999 of 
1921 must he set aside. Tlie plaintiff in 
this case will only be entitled to a decree 
against the minor's estate and not against 
the guardians personally. This Letters 
Patent Appeal is allowed with costs 
throughout. 

As pointed out by my learned brother, 
we hav^e not allowed tlie learned vakil for 
the appellants to argue a new point 
wiiich he desired to raise in these ap¬ 
peals. 

.1. Nos. 61 and 66 of 1924 dis7nissed, 

A. No. 65 of 192'4 allotted. 
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Ramesam, J. 

]). A. Kandasami CheUifO —Petitioner. 

V. 


G. F. F. Foiilkes —Respondent. 

Civil Revision Petition No. 921 of 1921, 
Decided on 21th September 1925, from the 
order of the Dist. J., Salem, D/- 11th 


November 1921. 

(a) Madya-i Local Boards Act (14 of 1020). S. 56 
U)—Member restored hu resohitlon need iwf take 
fresh oath—Taluk Board Member ceastng to be 
D'. Board Member for non‘attcndanc£^ Is not res- 
;<oedfoDt. Board membership on his being les- 


:ored to Taluk Board. 

The ofiect of the restoratiou of a member 
though it may not be,retrospective, is certainly 
to restore him to the omce of membership for 
the balance of the period for which ho was ori- 
ginallv elected or nominated, including the rest 
ol the'.lav on which he was restored. It 
that he becomes a'now member getting a iresn 
(nil period of office from the date of the restora¬ 
tion, he is restored to his former membership, 
ihat is, the niombarship he previously kad bv 
election or bv nomination completed by the 
oath of allegiance which ho had previously taken . 
A. I. II. 1025 Mad. 1034, lid. on. 


Where a member of the Taluk Board, 
had been elected to the District Board, lost Ms 
membership of the Taluk Board by absence for 
three consecutive months and thereby lost his 
membership of the District Board also, and he 
was then restored to the membership of the Taluk 
Board. 

Held ; that the resolution of the Taluk Board 
cannot have the effect of restoring him to the 
membership of the District Board which he lost; 
A. 1. R. 1925 Mad. 1034, Bel. on. [P. 397, 0. 1, 2] 

(b) Election—Conrt may allow amendment of 
objection petition. 

An application for an amendment of the peti¬ 
tion filed after the expiry of the days allowed for 
an objection petition may, in the discretion of 
the Judge, be allowed. [P- 397, C. 2] 

(c) Madras Local Boards Act (1920), S. 35 
Election. 

S. 35 does not apply to an election petition. 

[P. 398, C. 1] 

T. M. Krishnasivami Iyer and V . 
Ganpatht lyei —for Petitioner, 

S'. Varadackari —for Respondent. 

Judgment. —This is a revision peti¬ 
tion against the order of the District 
Judge of Salem refusing to set aside the 
election of the President of the District 
Board of Salem held on 29th July 
The first ground alleged in the petition 
and repeated before me here is that five 
of the voters, namely, Arunachalla Goun- 
dan : 2. Bommanna Chetty ; 3- Bahu ; 
4. Chinappa Goundan ; and 5. Vasudeva 
Reddi have ceased to hold their office as 
members of the District Board by reason 
of their non-attendance at the meetings 
of the District Board for three consecu¬ 
tive months. Four of these were 
and one was nominated. Though all the 
five were restored to their ^ 

resolution of the Board under S. 56 (4) 
of the Act, it it said (1) that they cannot 
exercise the functions of the members of 
a Board at the meeting at which they 
were restored : (2) that they ought to 
take a fresh oath of allegiance and until 
a fresh oath of allegiance was taken, 
they cannot exercise the functions of 
members of the District Board and m 
this case no such fresh oath or allegiance 


7as taken. , . , . 

The District Judge was of opinion tuac 

hese members were not disqualified an 
heir membership did not cease as ® 
vere not absent for three 
neetings. It appears that four of 
vere absent from one meeting 
ifth absent from two consecutive meetings. 

mt in two of the three months 

ing the meeting of the 29th ^*1 7* . g 

Board had not met at all. infringing 
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® regulating- the proceed- 
of Local Board (Sch. II of the Acfc). 
Ijb/is unnecessary to consider this ques¬ 
tion^ as the members were all restored 
to^the office and as I have come to the 
cbnclusion that the other objections 
a^ihst their membership cannot stand. 
If, at the meeting of the 29th July, they 
were first restored to membership and 
afterwards the Board proceeded to the 
election of the President, I do not see 
any thing irregular or illegal in this 
procedure. Therefore, there is no sub¬ 
stance in the first ground. 

The second ground is that a fresh oath 
of allegiance must be taken. The effect 
of the restoration of a member, though 
it may not be retrospective as to make 
him a member of the Board during the 
preceding three months or so as to restore 
to him any privileges besides the mere 
membership such as presidentship or 
vice-presidentship which he lost along 
with the membei'ship, as was held by me 
n Devasigamoney v. Sethuratna Iyer (l), 
is certainly to restore him to the office 
of membership for the balance of the 
period for which he was originally elec¬ 
ted or nominated. It is not that he be¬ 
comes a new member getting a fresh 
full period of office from the date of the 
restoration. Whenever there is a fresh 
election or fresh nomination no doubt a 
fresh oath of allegiance ought to be taken. 
But in the case of a restored member he 
is restored to his former membership, 
that is, the membership lie previously 
had by election or by nomination com¬ 
pleted by the oath of allegiance which 
he had previously taken. If it be said 
that he does not get the benefit of the 
prior election or nomination and the oath 
which ho had taken, it would be creat¬ 
ing a fourth olass of members not con¬ 
templated by the Act. The Act con¬ 
templated only ex officio members, elec¬ 
ted members and nominated members. 
W is clear, therefore, that the restora¬ 
tion makes him the elected or nominated 
member he previously was. If so, lie 
gets also the benefit of the previous oath 
nf allegianoe. I do not think, therefore 
there is any substanoe even in the second 
g^uud. The result is, that, so far as 
theae^flve voters are oonoerned, the peti- 
fails. 

•** one 

iPiUa i a member of the Taluk 

1084. --- 


Board Salem who had been elected to 
the District Board lost his membership 
of the Taluk Board by absence for three 
consecutive months and thereby lost his 
membership of the District Board also. 
He was then restored to the membership 
of the Taluk Board, by a resolution of 
the Taluk Board dated the 29th of 
March 1924. The contention is that the 
resolution of the Taluk Board cannoc 
have the effect of restoring him to the 
membership of the District Board wliich 
he lost. On this matter I do not agree 
with the view taken by the District' 
Judge that the restoration of Mekha! 
Pillai to the membership of the Taluk, 
Boaid also restores him into the member¬ 
ship of the District Board. I adhere to 
the view I have taken on this matter in 
my judgment in Devasigamoneg v. Sethn- 
ratana Iyer (l). But this does not help 
the petitioner for the respondent got 
22 votes, and the petitioner got 19, li¬ 
the first i^Iace, it is not clear that Mekha 
Pillai voted for the respondent ; vide the 
judgment of the District Judge in para. if*. 
But assuming that he voted for the 
respondent and tliat his vote is invalid 
the respondent has still got a majority. 


The next objection taken is that there 
are two cases like the case of Mekha 
Pillai and others who were elected to the 
District Board and who have lost their 
membership of the District Board by 
ncn-attendance at the Taluk Board and 
losing the membership of the Taluk 
Board and whoso restoration to the mein- 
berslnp of the Taluk Board does not. 
according to my view, restore them to 
Mie membership of the District Board 
This objection was not taken in the ori¬ 
ginal petition. It was sought to be in¬ 
troduced into the case by an application 
for amendment dated the 1st November 
that IS during the hearing of the petition* 
I hough I do not hold that an application 
for an amendment of the petition filed 
after the expiry of the days allowed for 
an objection ^tition is never maintain- 
able and I think that such an amendment' 
^tition may, in the discretion of th©^ 
Judge, be allowed, even after the expiry- 
of that period, I cannot say that the 
discretion has been improperly eiseroised 
by the District Judge in this ease. If 
the petition oainiot now be allowed to 

be amended, It IS obvious that the peti- 

tion must fail. ^ 
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It has been contended by Mr. Yarada* 
chari who appeared for the respondent 
that S. 35 of the Act cures all the above 
defects in the election alleged by the 
petitioner. I adhere to the view I ex¬ 
pressed in Devasigatnoney v. Sethuratna 
Iyer (l). Mr. Varadacbari has called my 
attention to S. 57 (3) and to the fact 
that the English Act, on which the de¬ 
cision in Nell v. Longbottoni (2) \yas 
passed, there is a section (S. 84) which 
shows that an election petition did not 
■come under the scope of S. 42 of the 
English Act similar to S. 35 of the 
Indian Act, and that in the Indian Act 
Tjhere is no section similar to S. 84. He 
also urged that it is inconvenient to hold 
that, the acts .of a Board the naembers 
of which consist of persons like Mekha 
Pillai in this case are invalid. I agree 
with this view in all acts of the Board 
other than election, S. 35 cures such a 
defect. But I do not think that S. 35 
applies to an election ijetition. I think 
the rules regarding election petition al¬ 
lowing the improper receipt or refusal 
of a vote to be questioned correspond to 

S. 84 of the English Act. Were it not 
so, the election petition becomp a farce. 
I do not think that S. 57 (3) can help 

us in this matter. It relates to the case 
of a dispute being raised as to the mem¬ 
bership of a member himself and provides 
that he should be deemed a member 

pending such decision. 

But, as I have already held, the petition 
must fail and is, therefore, dismissed 

with costs. 

Order will follow. 

Petition disviistted. 

‘ f-i) r“l 894 yi 490=70 

L. T. 409 -10 R. 193. 
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PHILLU'S and Ramksam. JJ. 

R. Rama Vadhyat — Plaintiff— Api>el- 


T. Krishnan Nair and others Defen- 

dan ts-’-Respondents. 

A,,],oal No. 21 of 1924, Decided on 14th 
Octobei- 1925, from the decree of the 
Suh'J., South Malaliar, at Palghat, in 
• O. S. ISo. 20 of 1921. 


(o) Contract Act, S. 64— Malabar tanvad—^ 
Money borrowed for iarwad htU not so sfyent-^ 
Tartoad property is not liable. 

Where there is no evidence to show either that 
the money borrowed was spent on tayazhi pur¬ 
poses or that there was such a lack of tavazhi 
money that it was necessary to borrow, the mere 
fact that it was borrowed by karnavan for expenses 
of tavazhi, does not render the tarwad 
property liable: '■l2Mad. 289 and 35 M. Tj,J. 
96, Blst. [P. 400, C. 1] 

(6) Malabar haw—Debts by karnavan in ex- 
cess of his powers under family karar does not 
bhtd Tarwad. 

A loan borrowed in excess of the powers of the 
karnavan as determined by a family karar can¬ 
not be a charge on the Tarwad property: 35 
Trava7U'ore L, Ji. 110, Appr. : 22 Mad. 269, Dtst. 

[P. 400. C. 2J 

T. R. Ramclxandra Aiyar and S. Sri¬ 
nivasa Aiyai —for Appellant. 

C. V. Anantakrishna Aiya'i for Res¬ 


pondents. 

J udgm enl. —The appellant, plaintiff 
brought this suit to recover money lent 
under a usufructuary-mortgage deed, 
Ex. A, and a subsequent mortgage deed, 

Ex. C. He also sought to include in the 
mortgage money, the rent due under a 
lease Ex. B. His claim was made not 
only against the karnavan of the tavazhi 
of Defendants I to 16, but also against the 
properties of the tavazhi. The members 
of the defendant's tavazhi and the other 
members of the tarwad entered ^ 

karar in 1914 under which certain debts 
were allotted to the several tavazhis and 
power was given to charge the tavazhi 
properties with the repayment of those 
debti, but it was expressly forbidden to 
charge the tavazhi properties with any 
further debt. Rs. 3,000 was thus allotted 
to the tavazhi of Defendants 1 to 16 an 
they were authorised to borrow money to 
pay off the debt, but it was expressly 
provided that they should not borrow for 
the interest thereon, which interest had 
to be paid out of the current income. B 
it became necessary to borrow, all the 
adult members were to join in borrowing 
and if they did not do so, the debt would 
not be binding on the tavazhi properties. 
When the plaintiff entered into the 
plaint transactions, he was fully aware 
of the terms of the karar and knew, 
therefore, that unless all the ^ _ 

members of the tavazhi joined m bor 
ing, the loan would not be binding on 
tavazhi properties except in ^ 

theBs. 3.000 mentioned in „ 

At that time tliere were 6 adult mcm 
of the tavazhi, i. e., Defendants 1 to o. 


19261 Eama Vadhyar v. Keishnan Naib Madras 399 


first, defendant being the karnavan. Ao- 
obrdingly Ex, A. was executed by Defen¬ 
dants 1 and 4 on 30-4-1914 for a sum of 
Rs, 3,000 and in order that interest 
should not accrue on this sum, 29 out of 
46 items of pro^rty mortgaged were put 
into the possession of the plaintiff mort¬ 
gagee so that out of the proceeds he could 
repay himself the interest due. On the 
same date as Ex. A, the plaintiff re-trans¬ 
ferred the 29 properties to the mortgagors 
stipulating for payment of a rent of 
Rs. 225 the equivalent of the interest on 
the Rs. 3,000 borrowed under Ex. A. 
This lease, Ex. B. was for one year only 
and it provides that the rent due under 
it should be a charge on the tarwad 
perty. These two documents Exs. A and 
B, were executed by Defendants 1 and 4, 
the karnavan of the tavazhi and the 
eldest female member. They were also 
attested by two other male members. 

So far as Ex. A is concerned it cannot 
be disputed that it is binding on the 
tavazhi property, for it is executed for 
tavazhi necessity by the karnavan and it 
is within the karnavan’s powers under the 
family karar. The charge for rent 
accrued under Ex. B cannot, however, be 
binding upon the tUvazhi properties. In 
the first place the only rent which has 
been charged on the property is one year’s 
rent from Kumbam 1090, a^.d it is admit¬ 
ted that that year’s rent has been paid. 

It is now argued for the api>ellants that 
inasmuch as Defendants 1 and 4 continued 
to hold over as tenants tlio rent for the 
subsequent years is also a cliarge on the 
property. This i)oint was specifically 
dealt with in Kutti Umma v. Mahadeva 
(1), where it was held in almost 
indentioal circumstances that such rent 
could not bo a charge and that the lessor’s 
only remedy was to recover three years, 
arrears of rent from the lessees. Kutti 
Umttia V. Mahadevd Mcuon (l), was 

followed in Mamambath Vettiyvth v. 
Oheria Uthalamma (2), and in accor- 
danoo with- these decisions wo must 
hold that the plaintiff has no charge 
on the properties for arrears of rent. The 
claim for 3 years’ arrears cannot ho en- 
forood against Defendants 5 and (> and is 
^6 a charge on the tavazhi projiorties. 
Further Ex. B is in excess of the kar- 
Uavan's }>owers under the karar, which 
ex premly a tipulgted that the intei-est on 

“liriioOl iTi M. iTJ, X 81 . 

cm>3 Id 1.0. &6a 


the Rs. 3,000 was to be pajid out of the 
current income ; admittedly there was 
no necessity for execution of Ex. B which, 
therefore, cannot be binding on the 
tarwad in any event. So far as the claim 
under Ex. B is concerned the plaintiff’s 
appeal must fail. The subsequent mort¬ 
gage deed Ex. 0 was executed by Defen¬ 
dants 1 to 4 alone and the debt has been 
found by the Subordinate Judge to have 
been borrowed for the purpose of the 
tavazhi. It appears that it was borrowed 
for the expenses of litigation between the 
first defendant and Defendants 5 and 6 
who were claiming separate maintenance. 
The borrowing, however, is in excess of 
the powers of the karnavan under the 
karar and would, therefore, not be binding 
upon Defendants 5 and 6 and the tavazhi 
p’operty unless all the adult members 
joined. The suggestion that Defendants 
o and 6 impliedly joined in the borrowing 
cannot be held proved on the mere asser* 
tion of plaintiff that they told him he 
could borrow from first' defendant if he 
liked. It is, however, contended that in¬ 
asmuch as the ‘money was borrowed foi' 
tavazhi purposes tlie tavazhi properties 
are liable. Mr. Ramcluindi'a Aiyar relies 
for this proi>osition on Puzhahkal Edom 
\. ^lahcidcviX Pcittdf : in tluit case an 
injunction liad been granted against a 
karnavan restraining him ap]>arently from 
borrowing money. Notwithstanding this 
injunction, he borrowed money and it was 
lield tliat because the loan was contracted 
for tarward puriwsos it was binding on 
the tarward proiunties. The reasem for 
tliut decision is tliat the eftVet of the 

injunction was merely wliut is laid down 
in the Civil P. C. and that, therefore, h 

could not 1)0 hold that wlien mone> was 
borrowcHl and utilised for tlie henelit ot 
the tarwad, the turuad would not he 
liable. Reliance is also placed on Snuiya 
ItfUu y.Mums.imi Ayyan uherean 
alienation made by a guardian api..>inted 
by Court, without the sjuu-tion of the 
Court, was held to he \alid and binding 
on tile minor in accv>idaneo with the 
principle laid down in S. (14 of the Indian 
Contract Act. Other cases cite.! in sup- 
|>ort of tlie proiH>sition are cases in which 
suits biMught against receivers are held 
to be mamtainalde although the leave oi 
the Umrt had not |irevioush boon 
ootmntHi, sueli as V««,- 

ISj [191-1 S4 M, ' 

(4) Si Mad. S8»=9 M 1 . J. 64 


400 Madras Rama Vadayar v. Krishnan Nair 1926^ 


vikraman (5). JChe latter class of cases 
is hardly analogous to the present one. 
The first case PazhaJckal Edom v. Maha^ 
deva Pattar (3), related to injunction and 
may be distinguished on the ground that 
the disability imposed on the karnavan 
was a question between the Court itself 
and the borrower, the Court having full 
power to deal with disobedience of its 
order and, therefore, could not be 
allowed to affect the undoubted rights of 
a third ])arty. The case of the guardian 
in Sinaifa Pillai v. Mimisami Ayyan (4), 
is dependent on S. 64 of the Indian Con¬ 
tract Act and wo were asked here to 
apply that section to the present case. 
That section is in terms applicable to 
parties to contract and on equitable prin¬ 
ciple is extended to others who are not 
parties, but the principle underlying 
that section is that the person made 
liable to refund must have received a 
benefit under the contract. In the case 
in Sinaya PiUai v. Mnnisami Ayyan (4), 
the minor had undoubtedly received such 
benefit, but it cannot be said that in this 
case Deiendants 5 and 6 have received 
benefit. The contention is, that inasmuch 
as the tavazhi as a whole has received 
benefit the Defendants 5 and G must be 
deemed to have received the same. The 
words in the section are “ shall restore 
any benefit received.’ What is the 
benefit received by Defendants 5 and 6 
that can be restored or even what benefit 
has been received by the tavazhi as such 
which can be restored? The money 
which ai)pavently is all the benefit 
received lias not been received by anyone 
except the ionv members of the tavazhi 
who executed Ex, C. It, no doubt, was 
borrowed for exiienses of the tavazhi, but 
there is no evidence to show either that 
it was sjient on tavazhi jiurposes or that 
tiiere was such a lack of tavazhi money 
that it was necessary to borrow. In 
these circumstances we think it must be 
lield that S. 64 is inapplicable. If it 
were to he applied, it would render the 
lamily karar entirely nugatory, for, it 
would emiiowcr the karnavan to spend 
tlie current income of the tavazhi, and 
then to borrow for tarwad purposes 
witliout obtaining the consent of the other 
adult members. A similar ca‘»e has been 
-ioeided in Travancore, Sekharin v. Pafw 
lath '} {V>), in wiiich it was held that a 

~ 75)“Clh2dr43 Mad" 793—1-2 L. W. 331. 

(0) 35 Travancore L. R. 110. 


loan borrowed in excess of the powers of i 
the karnavan could not be a charge on > 
the tarwad property. In that case the 
powers of the karnavan had been restric¬ 
ted by a family karar, as in the present 
case, and we entirely agree with that 
decision and must hold that the money 
borrowed under Ex. 0 cannot be made a 
charge on the tavazhi properties. This 
decision is also in accordance with Second 
Appeal No. 615 of 1882 (unreported) 
where the same conclusion was arrived at. 

The result is, that so far as the tavazhi 
properties are concerned the Subordinate 
Judge’s decree is right. But it is con-, 
tended for the respondents that the 
tavazhi properties have been made liable 
not only for the Rs. 3,000 due under 
Ex. A but also for the interest thereon. 
This is clearly wrong, for, the interest 
was provided for by the document Ex.* B 
which is certainly not binding on the 
tavazhi. The plaintiff appears to have 
been out of possession of these properties 
and will probably lose a great portion of 
his interest, thereby suffering some hard-' 
ship but this loss is entirely due to his 
own negligence in taking such a document 
in contravention of the terms of tlie 
karar of which he was fully cognizant. 

The lower Court’s decree must, there¬ 
fore, he modified by substituting for the 
figure Rs. 4,105-13-0 the words Rs. 3,000 
with interestat 7 and 1/2 per cent.from the 
date of the decree to 3 months from this 
day to which date the time for the pay¬ 
ment of the money is extended and pro¬ 
portionate costs on Rs. 3,000. 

The appeal is dismissed with costs of 
respondents 5, 7 to 9, 11 and 12 and the 

jMeinorandum of Objections is allowed 
with costs. 

Decree modified. 


* 
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. " PHILLtPS, J, 

- 4 

Arulanandam Pillai —Plaintiff—Appel¬ 
lant, 


V. 

Malaya Pillai Nadan and others — 
Defendants—Respondents. 

Second Appeal No. 1621 of 1922, Deci¬ 
ded on 28th April 1925, against a decree 
of the Addl. Sub-J., Madura, in A. S. 
No. 59 of 1921. 


(a) Madras Estates Land Act (1 of 1908), S. 125 
^Mortgage, 

Where the mortgage is not effected with the 
permission of the landlord under S. 125 it is not 
binding on a purchaser in a revenue sale. 

, , CP 401 C 1] 

(b) Madras Estates Land Act (1 of 1908), S. 125 
— Princi-ple requiring tlie landlord taking advan¬ 
tage of special procedure, to p7-ove that requlre- 
ilients of the Act are complied with does not apiyly 
where a purchaser in revenue sale and not the 
landlord,seeks the relief. 

Where the landlord, does not seek to avail 
himself of the special procedure bv way of dis¬ 
tress or sale provided for by the Act but it is the 
purchaser iu a revenue sale whose rights are 
sought to be limited by imposing on him a mort¬ 
gage to which he would not be liable if the sale 
had been properly conducted, the priuciple that 
it is for the landlord who seeks to avail himself 
of the special procedure by wav of distress pro¬ 
vided for by the Act, to show that the' require- 
xueuts of the Act have been complied with, does 
not apply : 27 Mad. 94, List. 

[P 401 C 2. P 402 C 1] 

T. Aramarthatha Pillai and K. V, Sriui- 
vasa lysi —for Appellant. 

0, V. Anantakrishna Iyer and K. V. Ven¬ 
kata Sitbrahmanya lyet —for the Respon¬ 
dents. 

Judgment. In this suit the plaintiff- 
appellant seeks to enforce a mortgage 
on the plaint land which originally was 
in occupation of the first defendant and 
which was ^.ftpr^yards sold in a rent sale 
to the third defendant and by him trans¬ 
ferred to the second defendant. The 
fourth defendant is the landlord. 

The movtgage was not effected with 
the permission of the landlord and oonse- 
4iuently under S. 125 of the Estates Land 
Act it is not binding on a purchaser in a 
revenue sale. The second defendant is 
therefore, in no way bound by the mort¬ 
gage unless it is established that the 
revenue sale was invalid. The plaintiff 
made ^tain allegations in his plaint to 
the eneot that the sale was invalid 
heoauae it was oonduoted oolluaively and 
fraudulentrly. that there was no proper 
aotiOQ by beat of tom-tom and that 
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his mortgage right was not announced at 
the time of the sale or in the sale pro¬ 
clamation. 

When the issues were framed, Issue 
No. 2 was framed on this allegation as 
follows .* 

Whether the rent sale, under which 
the second defendant claims, is invalid 
for all or any of the reasons alleged in 
the plaint." 

Although the issue was framed in this 
way, the District Munsif appears to have 
allowed the plaintiff to adduce evidence 
as to the alleged irregularities in the 
conduct of the sale, such as, that the time 
and place of sale were not in accordance 
with the sale proclamation, and the 
District Munsif held that the sale was 
not invalid, and dismissed the suit. 

In appeal it was contended tliat the 
plaintiff had proved these irregularities 
and that was argued before the lower 
appellate Court, and the lower appellate 
Court held tliat the plaintiff had not 
proved these additional irregularities and 
decided that there was no evidence as to 
the exact time when the sale commenced, 
or as to the exact distance from the 
notified place of sale to the place where 
the sale was held. 

It is now contended here that the 
burden is upon the fourth defendant, the 
landlord, to prove every condition neces¬ 
sary for the validity of the sale and 
reliance is placed on Dorasamy Pillai v. 
Miitkusaviy Moopan- (l). It was no doubt 
held in that case that it is for the land¬ 
lord, who seeks to avail himself of the 
special procedure by way of distress 
provided for by the Act, to show that 
the requirements of the Act have been 
complitd with. 1 do not think that there 
is any need to question this pro])osition 
of law, hut, even if it is applicable to the 
facts of this case, of which I am very 
doubtful, I do not think that, in the 
circumstances, the plea can l>o taken now. 

An issue was framed as to certain 
allegations and no others, and conse¬ 
quently the defendant had no opportunity 
of adducing evidence to prove that the 
sale was conducted properly with re¬ 
ference to the time and place mentioned 
in the sale i>roclamation. The plea that 
second defendant failed to prove all the 
facts necessary to prove a valid sale has 
■never been raised until this second apj^l 
and, theref ore, if relie f were to be given 
U) Ui>04J a? Mad. 94c=l3 M. lTj. 479 . 
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to the plaintiff, it would be necessary to 
re-try the case from the beginning. As 
a matter of fact the evidence in the case 
is not before me, but evidently the i^osi- 
tive evidence for the plaintiff was in¬ 
sufficient to prove any irregularity in the 
sale as held by the lower appellate 
Court. I see no reason now for re-trying 
the case de novo. As a matter of fact, 
it appears to me that in this case the 
fourth defendant, "who is the landlord, 
does not seek to avail himself of the 
special procedxire by way of distress or 
sale provided for by the Act. It is the 
purchaser wliose rights are sought to be 
limited by imposing on him a mortgage 
to which he would not be liable if the 
sale had been proijerly conducted. The 
landlord has but a very small interest in 
the matter; for it merely means that he 
has one tenant instead of another and 
there is nothing to show that that would 
benefit him in any way. The second 
defendant, under S. 125, is entitled to the 
whole property free of this mortgage 
which the plaintiff deliberately took 
without getting the sanction of the first 
defendant’s landlord, although he ought 
to have known that such a mortgage 
would not be an encumbrance binding 
on the property. In this view I do not 
think that Dorammy Pillai v. Muthu- 
samy Afoopa/i (l), is applicable. In 
either event, I think that the lower 
appellate Court’s decree must be upheld. 

The second appeal is dismissed with 
costs of the second respondent. 

A p pea I (I iam isncd. 
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K UM A R ASW A M V S A ST UI A NI > 
VKNKATASUIiBA EAO, dJ. 

Uaviti Ghctty and othcra —Plaintiffs- 
A p))ellants. 

V. 

}'*a}u:hainnia! and another Deten- 
dants—llespondonts. 

Appeil No. 189 of 1923, Decided on 
;j) d Novoml)er 1925, from the decree of 
tdie 8ub-.T., Vellore, in Original Suit 
No. 88 of 1921. 

(r/l Kvulvnu- Act S. \)2—J>ivhlon of .statua may 
hr proved by vicnifi of unrvyi.sfercd 2 >arfUlou deed^ 

Division of can be proved even though 

liicreisan unregistered partition deed in e\illcnce 
which ma.y he used to duteriniiac the nature of the 


possession held hy a party : A. 1. E. 1922 P. C. 
266. Appl. [p. 402, C. 2, P. 403, C. 1] 

(6) Ei'ldence Act, S. 91— Section does not apply 
if a party does not attempt to prove the terms of 
the document {per Venkatasubha Eao, J.). 

S. 91 does not apply if a party has not attempted 
to give evidence in proof of the terms of the 
document. 

T. 3/. Krishnasu'amy Aiyai —for Ap¬ 
pellants. 

K. Ramanadha Shenai and K. Sanfivi 
Kamath —for Respondents. 

Kumaraswamy Sastri, J. — The 

plaintiff is the appellant. His case is 
that the 1st defendant and some others 
were members of a joint Hindu family ; 
that on the death of the 1st defendant’s 
liusband he became solely entitled to the 
property ; that the 1st defendant is in 
wrongful possession of the items men¬ 
tioned in the plaint. His claim is for a 
declaration of the plaintiff’s right to the 
items mentioned in Schedules A, B and C 
of the plaint, for delivery of possession 
for injunction and other reliefs. 

The case of the defendant is that her 
husband was not a member of the joint 
family with the plaintiff* on the date of 
his death, hut that he was a divided 
member of the family and he was enjoy¬ 
ing certain properties in his own right, 
and on his death he is in possession of 
and tliem in her right. 

The Subordinate Judge has found on 
the evidence adduced that the defen¬ 
dant’s husband was divided iu status and 
that she was in enjoyment of the pro¬ 
perty and dismissed the suit. 

The appellant’s vakil frankly admits 
that he cannot disimte tlie correctness of 
the finding, hut liis contention is, liaviug 
regard to S- 92 of the Evidence Act, tlie 
finding is not admissil>le liecause there 
was an unregistered partition deed bet¬ 
ween the members of the family in 19H. 
.\nd there l)eing an unregistered deed all 
the evidence of the conduct of tlie parties 
and the rights of the various members is 
inadmissible. ■ I am unable to agree with 
him in his contention. So far as the 
division of status is conceiTied a recent 
decision of the Privy Council in Kajam 
Iyer’s case Rajanyam Aiyyar v- Rt^jan-l 
r/<7jn 7//er (1) is clear to the effect that aj 
division of status can be proved even 
tliough the document has not been regis¬ 
tered. It has also been held by tlieii 
Lordships of the Privy Council that an 
unregistered docum ent may be use d— 
“(1) .A. 1. R. C. 266. 
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determise the nature of the x^ssession 
held by a party. The Subordinate Judge 
has not relied upon any unregistered 
partition deed. For the purpose of com" 
ing to the conclusion he has arrived at, 
he takes the conduct of the parties into 
consideration, and ‘comes to the conclu¬ 
sion that not only has the division of 
status been proved, but all the properties 
claimed have been enjoyed by the defen¬ 
dant’s husband in his own right. I do 
not see why the evidence as regards the 
conduct of the parties in their dealings 
with each other and with regard to 
specific items of property should not, 
cbupled with the finding of a division of 
statusi be used and relied upon to show 
that certain properties which the plain¬ 
tiff claims are not in wrongful possession 
of the defendant but belonged to the 
defendant s husband. I do not think that, 
on ^ the facts of this case, S. 92 of the 
Evidence Act is necessary to be invoked 
by any of the parties. The plaintiff 
comes into Court and says that he is the 
absolute owner of the property, because 
he is a member of an undivided family. 
The defendant says that her husband is 


not a member of an undivided family, 
that he was divided in status, and that 
he enjoyed certain properties separately, 
as a divided member of the family. This 
is not A case when a claim is made by 
the defendant to any property on the 
allegation that it came to her by virtue 
of a deed of partition which is unregis¬ 
tered and so inoperative. The plaintiff’s 
claim as a member of the joint family 
could not be sustained. I think the deci¬ 
sion of the Subordinate Judge on the 
faets^ of the case is correct and would 
dismiss the axipeal with costs. 

Venkatasubba Rao. J.—I agree. Ac 

cording to the plaintiff he and the defen¬ 
dant’s husband were undivided. On that 
looting he claimed possession. The defen¬ 
dant pleaded that there was a division. 
The lower Court has dismissed the plain¬ 
tiff s suit. In the course of the trial it 
appeared that there was a writing evi¬ 
dencing the partition, but it was not regis- 
^red, and no attempt was made to file it 
Thelearned Judge has found that there' 
was a partition relying mainly upon cir- 
oumstanoea. He has inferred partition 
from oiroumstanqes such as these. The 
defendants husband lent moneys and 
realised ^ them in his own name. H 
eait with the property as if he was the 


absolute owner of it. He carried on a 
separate business and was assessed to in¬ 
come-tax individually. From these and 
similar circumstances the Judge has in¬ 
ferred a partition. It is now contended 
for the appellants that under S. 92 of the 
Evidence Act evidence of partition ought 
not to have been received. S. 92 has 
clearly no application. The appellant’s 
learned vakil probably intends to rely 
upon iS. 91. As the terms of the parti¬ 
tion have been_ reduced to the form of a 
document, no evidence can be given under 
tbat^ section to prove the terms of that 
partition ^ except the document itself. 
This section does not equally apply as 
the defendant has not attempted to give 
evidence in proof of the terms of the 
document. The evidence was directed to 
prove that the parties lived as members 
of a divided family. From tlieir conduct 
the Judge, as I have said, inferred a parti¬ 
tion. It was not necessary to decide 
what the terms were on which the parti¬ 
tion was made, nor does the Judge pur¬ 
port to decide those terms. He merely 
finds that the parties became divided and 
I do not think that there is anything in 
the Evidence Act to prevent him from 

J .J , ^ in effect, says : “ The plain¬ 
tiff says the family was undivided. I 
find they were divided in interest.” The 
Judge says nothing more. The plaintiff’ 
having come to Court with the case that 
the family was undivided and his ease 
having been found to be false, his suit 
was liable to be dismisseci. The plaiwtifl’ 
does not ask in his plaint that if there 
was a division in status, tlie Court shouh 
determine wliat the properties are to 
which he is entitled. On tlie finding that 

parties became divided the 
plaintiffs ease was untrue and it was 
open to the Judge to dismiss the suit. 

J1 IS not in the defendants* way and 
the decision of the Judge is perfectly 
correct. I agree tliat the ai)peal should 
be dismissed witli costs. 


Appeal (iisviissed. 
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Spencer, J, 

^leer Mokainmad Nooritlla Sahib — 
Appellant. 

V. 

Mari Nanjappa Nainivaru —Respon- 
d en t. 

Second Appeal No. 1583 of 1923, De¬ 
cided on 27th October 1925, from the 
decree of the Dist. J., Salem, in Appeal 
Suit No. 81 of 1921. 

Madra'i Estate'^ hatid Act (1 o/ 1908), S. 56— 
hand<i (jranted for services—Services discontinued 
—Lands become ryoti land. 

Lauds orgiually granted by a landlord of an 
estate for enjoyment upon service tenure, auto¬ 
matically become ryoti lands when services are 
discontinued by holders of such land, and no 
question of limitation arises in a suit by the 
landlord to enforce acceptance of a patta. 1 
iJoHj. .580 and 2H Bom. ])iA. ; 41 Mad. 554, 
iLcf. fP 404. C 2] 

S'. Vaiduanadha li/e )—for Appellant. 

7i. Kutlilrish na Mcnon —for Respon¬ 


V, Mari Nanjappa (Spencer, J.) 1^26' 

Courts that the land was granted • origi¬ 
nally to one Karim Shah as Masjid or 
Fakir inam, and the Ajmash account and 
Exhibit III support this conclusion. 
From these both the Courts drew the 
conclusion that the grant was one of a 
service inam and it is not suggested that 
any service is now being rendered. 

Under S. 3, Cl. 16 of the Estates Land 
Act ‘ Uyoti land does not include lands 
granted on service tenures either free of 
rent or on favourable rates of rent if 
granted before the passing of this Act. 
But when services are discontinued the 
lands become ryoti lands. In Baja Ven¬ 
kata Bamayya v. Vceraswamy (l) we 
held that no particular formality or pro¬ 
cedure was required in case services are 
discontinued for putting an end to ser¬ 
vice tenures in order to make the lands 
ryoti lands in cases where lands which 
were once ryoti lands have been given 
to the occupancy ryot on a favourable 
rent in consideration of services to be 


dent. 

Judgment. —This suit was brought 
under 8. 50 of the '\radras Estates Land 
Act by a landholder to enforce the accept¬ 
ance of a patta by the defendant, who 
i.s according to him, a ryot in one of 
the villages comprised in his estate. 
Tlie period of limitation for such a suit 
is three months, after the expiration 
of ono month from the defendant s fail¬ 
ure to accept a 'patta. Ko question of 
limitation 'was raised in the Courts 
below, and as the District Judge says, 
no question can possibly arise in the 
circumstances. As this is not a suit for 
declaring blie plaintiff's right to rcsiime 
or assess rent'frcc land, it is unnecessary 
to api)ly Art. 130 of the Limitation Act, 
nor has bhiit article lieen suggested in 
tlie grounds of ai>pcal or in the argu¬ 
ments. The defendant is admittedly in 
possession of cultivable lands other than 
private lands in the plaintiffs estate, 
fie alleged at the trial that they had 
been granted bo his grandfather by the 
jilaintiff’s predecessor, free of rent, 100 
voars ago. The Court of Wards, who are 
in charge of this estate, directed the 
resumption of the inam under Exhibit A 
<jn the 24th January 1920. The defen¬ 
dant, liaving raised tlie defence that the 
land had been granted to his ancestor 
to he enjoyed free of service and free of 
any assessment for over, failed to prove 
it. It was found by both the lower 


rendered. 

The burden lay on the defendant in 
this case to prove that the lands held by 
him were exempted from the class of 
ryoti lands and that he was entitled to 
hold them free of rent. For this pur¬ 
pose he relied upon Exhibits 1 to III, 
the effect of which, if genuine is to show 
that in 1808, 1815 and 1829 orders were 
issued tliat the Karim Shah inam \yas to 
be continued to Ghulam AH who is said 
to be the defendant’s grandfather and 
confirmed (jari) in his name. But there 
is nothing in these documents to imply 
that the grant was exempt from future 
services or that it was to be held per 
manently exempt from payment of rent. 
Assuming that Exhibit I is admissible 
being unsigned, the District Judge has 
found for reasons stated that there is no 
connexion shown between the docu¬ 
ment and the suit lard. The defendant 
also relies on his long enjoyment for 
about 100 years, during which time he 
says he has paid no rent. There is no 
evidence as to the date when the ser 
vices ceased to be rendered. 


Keval Kuher The Taluhlari Settle¬ 
ment Officer (2) and Lakhampavda y. 
Keshav Annaji (3) are cases in _wm£i 

(1) [19183 41 Mad. 554=34 M. L J. ^==23 
M. T.. T. 251=7 L. W. 508= 1918) M. W. 


( 2 ) 

(3) 


N S27. 

[18773*1 Bom. 586. r 

[1604} 28 Bom. 805=6 Bom. L, K. 
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the grshitees of an inam succeeded on the 
strength of their long enjoyment in 
resisting the claims of the landholder to 
.impose rent. In 1 Bom, 586 (2) nothing 
was known as to the nature of the grant 
and the terms being unknown the 
Judges were unable to accept the argu¬ 
ment that the grantor or his representa- 
.tive were entitled to take back the lands 
or dispense with the performance of the 
services. 

In 28 Bom. 305 (3) the landholder in 
a similar case claimed to dispense with 
the defendant’s services of his own free 
will, whether the defendant was willing 
to continue to render them or not and 
those learned Judges held that he was 
not entitled to do so, as the landlord 
bad not proved his right to resume and 
as the defendants had proved long and 
undisturbed possession for a number of 
years and they were unwilling to dis¬ 
continue the service. 

The present ease is quite different. 
Here all the evidence that we have 
points to the grant having been one for 
a service inam and admittedly the ser¬ 
vice is not being rendered and has not 
been rendered for a long time. The 
defendant, having failed to prove that 
he was entitled to enjoy the land rent 
free, the lower Courts were justified in 
directing him to accept a patta at the 
rate fixed in the accounts. 

The second appeal is dismissed with 
costs. 

Appeal dismissed. 
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Phillips, J. 

Vasteva Holla and anothe )—Defendants 
—Appellants. 

V. 

P, Mahahala liao —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 711 of 1924, Decided 
on 11th August 1925, against a decree of 
the Sub-J., South Kanara, in A. S. No. 89 
of 1923. 

2*. P. Act, S. 16—Mortgagee Is botind to pay 
enhanced assessment t»wi from the vrovt- 

aUm of ttie Act. 

Even if the T. P. Aot does not apply, a mort- 
gagee bound to pay enhanced assesameut in the 
•DBence of a provision to tho contrary in the deed 
on We grouna that It is his duty to manage the 


property with ordinary prudence. A. I. B. 1924 
P, C. 102, Foil. [P 406. C 1] 

(6) Civil P.C., O. 34, li. 10— Costs of mortgagee 
in redemption suit are discretionary where he raises 
questions denying mortgagor's right to redeem. 

Ordinarily a mortgagee would be entitled to 
his costs in a redemption suit, but it is subject to 
the discretion of the Court where he raises que.s- 
tions which involve a denial of the mortgagor’s 
right to redeem. [P 406, C 1] 

K. Y. Adiga —for Appellants. 

B. Sitarama Bao —for Respondent. 

Judgment. —In this appeal against a 
redemption decree, the defendants, mort¬ 
gagees, raise three points for considera¬ 
tion. The first point urged is that the 
mortgagees are entitled to set-ofi' the 


enhanced assessment which has been paid 
by them and add it to the mortgage 
amount. Under the Transfer of Property 
Act, the mortgagee is bound to pay en¬ 
hanced assessment unless there is a con¬ 
tract to the contrary, and if this principle 
is to be applied, although this particular 
mortgage was executed before the Transfer 
of Property Act was passed, I think that 
the mortgagees would be bound to pay 
the enhanced assessment themselves, be¬ 
cause I can read no contract to the 
contrary in the document. There is a 
provision that the mortgagees sliall pay 
assessment and that they should get tlie 
revenue registry in their own names, in 
virtue of which they would themselves 
be called upon to pay the assessment 
leviable at any particular time. Two 
cases were relied on by the appellants 
Stibbaroxv v. Venkata Narasimhan (l) and 
Panigatan Kanaran v. Bamaii Kair (2). 
In the first of these cases no facts are 
given in the report and it is very ditiicult 
to say what in that particular case was 
the contract to the contrary ; for we do 
not know what the contract contained. 
In the second case, tho amount of leuc 
which 'was receivable by the mortgagee 
was directed to pay the assessment lixed 
at a certain definite amount to tlie inort- 
gagoi and enjoy tho balance as inteiest. 
These terms do not appear in tho suit 
contract. In fact, so far from the suit 
contract containing a contract to the 
contrary within the meaning of S. 70, it 
seems to me that it almost amounts to a 
si>ecific contract to pay the assessment 
whatever it was ; at any rate. I am not 
prepared to say that the lower Courts are 
wrong in finding that there was no cou- 
traot to t ho c ontrary. Even if the Trans- 

(1) [1904] 27 Mrtd.l68=l4M i f~is 

(2) 11907] 17 M.L.J.fll7 ‘ 
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fer of Property Act does not apply, it has 
been held in a recent case decided by the 
Privy Council in Ahid Husain Khan v. 
Kaniz Fatima (3) that a mortgagee is 
bound to pay enhanced assessment in the 
absence of a provision to the contrary in 
the do‘v], on the ground that it is his 
duty to uiiLiuige the property with ordi¬ 
nary prudence. On this ground also, the 
decree must be confirmed in this respect. 

The second point relates to improve¬ 
ments on kumaki land which have been 
disallowed by the lower Courts. The 
kumaki land is not included in the pro¬ 
perty mortgaged, but is land over which 
the adjacent wargdar has certain rights 
in the way of taking leaves, etc. Im¬ 
provement to this kumaki land is, there¬ 
fore, not necessarily improvement to the 
mortgaged property : for it is quite possi¬ 
ble that the mortgagor will never get 
possession of the kumaki land and its 
improvements. It has not been suggested 
that the improvements made on the 
kumaki have themselves enhanced the 
value of the mortgaged property, and, 
therefore, that question need not be con¬ 
sidered. It is next argued that the 
commissioner in determining the amount 
of compensation payable for improve¬ 
ments has adopted the rate of w'ages 
applicable at the date the improvements 
were made, and reliance is placed on one 
sentence in his report. Whether this is so 
or not is nob quite clear, but the deduction 
made by him from the present day rates 
may be due to the fact that the improve¬ 
ments have deteriorated since they were 
made. The point was not raised in either 
of the lower Courts and there is no 
material here for its determination. 
Tlie objection must be disallowed. 

The last objection relates to the costs in 
the trial Court. Ordinarily a mortgagee 
would be entitled to his costs but this is 
subject to the discretion of the Court 
where he raises questions which involve 
a denial of the mortgagor’s _ right to 
redeem. Here there was a denial that a 
portion of the property was mortgaged ; 
thm-e was also an excessive claim tor 
improvements and also a claim for en 
lianced revenue. In these circumstiinces 
I c-annob say that the lower Court has 
wrongly exercised its discretion. 

Fn the rosult. the second appeal tails 

and is dismissed with costs. 

A 2 )peal dismissed. 

(3) A. iT R. 1924 P. C7T02. 
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Devadoss and Waller, JJ. 

{Mulugu) Chengayya —Plaintiff—Ap - 
pellant. 

V. 

Aruvela Devasanamba Garu and 
oth er5—Defendants—Respondents. 

Letters Patent Appeal No. 90 of 1924, 
Decided on 9bh October 1925, from the 
judgment of Krisbnan, J., D/- 12tb March 
1924, in Second Appeal No. 895 of 1921. 

Hindu Law—Alienation by de facto manager — 
Question as to whether wJiole interest passed or any 
coparcener*s share was reserved not cleared — 
Interest of whole family passes. 

Where a vendee purchases property from a 
de facto manager of the joint Hindu family and 
there is nothing in the document to show that 
the manager conveys only his share or that he 
reser\-es the share of anybody from being con- 
veyed, both the parties to the conveyance should 
be presumed to have intended that the whole in¬ 
terest of the family should be conveyed by it, 
although the vendor does not describe himself as 
the managing member of the family *- 34 AU. 296 
(P. a). Dlst. [P 407 0 1] 

B. Somayya —for Appellant. 

N. Chandrasekhara Aiyar and S* 
Kumaraswamiah —for Respondents. 

Judgment. —The question in this ap¬ 
peal is whether the plaintiff s share was 
sold by the 6fch defendant to the Ist de¬ 
fendant under sale deeds, Exs. VII and 
III. The contention of Mr. Somayya for 
the appellant is that the 6th defendant 
sold the property as his and that he did 
not sell the property as the manager of 
the joint Hindu family and therefore he 

could not have validly conveyed the share 
of the plaintiff. He places great reliance 
upon the evidence of P. W. 3, the son of 
the Ist defendant. In his evidence he 
stated that it was believed at the time of 
the sale that the plaintiff had been adop¬ 
ted into another family. From this the 
appellant wants us to infer that the 6th 
defendant sold only his share of the 
family property. The circumstances are 
these : The plaintiff and the 6th defen¬ 
dant are brothers. The property of the 
family was sold for paying off the debts 
of their father and in the documents 
there is no mention that the right o 
6bh defendant alone was sold. douD 

there is no mention in it that the 
defendant conveyed the properties under 
Exs. VII and III as managing member oi 
the joint Hindu family. But the Q^e^t °n 
is where fche de facto manager of a J, . ^ 
Hindu family conveys the property 


% 
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oat any reservation and without restrict¬ 
ing the right conveyed to his own share, 
whether the Court should presume that 
the vendee contracts to buy and the 
vendor contracted to sell the interest of 
the whole family in the property. The 
proper presumption in such a case would 
be that where a vendee purchases pro¬ 
perty from a de facto manager of the 
joint Hindu family and there is nothing 
in the document to show that the manager 
conveys only his share or that he re¬ 
serves the share of anybody from being 
conveyed both the parties to the convey¬ 
ance intended that the whble interest of 
the family should be conveyed by it. 
Here in this case there is an additional 
circumstance that the debt for which the 


the oases quoted by Mr. Chandrasekhara 
Aiyar such as Maharaj Singh v. Balwant 
Singh (3), Surapd Rajiv v. Venkayya (4) 
and Aivdimula Mudali v. Alamelu Ammal 
(5) in the view we have taken of the case. 
We consider the judgment of the learned 
Judge to be correct and dismiss the 
Letters Patent Appeal with costs, two 
sets, one to the 1st defendant and the 
other to the 5th defendant’s legal re¬ 
presentatives. 

Appeal dismissed. 

13) [1906] 28 All. 508=3 A. L, J. 274=(1906) 

A W K 1 17 

(4) [1915] M. W.’n. 908. 

(5) [1916J 4 L. W. 126=(191G) 2 M. W. N. 115. 


sales were effected was a debt binding 
both upon the plaintiff and upon the 6th 
defendant. The purpose being one which 
could bind both the plaintiff and the 6th 
defendant, the mere fact that the vendor 
did not describe himself as the managing 
member of the joint Hindu family is not 
a circumstance which should be taken as 
militating against the i^resumption that 
what the bona fide purchaser bought was 
the whole interest of the joint family in 
the property conveyed to him. 

Mr, Somayya places great reliance upon 
Balioant Singh v. R, Clancy ^). The 
facts of that case are different from those 
of the present. In that case the vendor 
claimed the property as impartible pro¬ 
perty belonging to himself alone. It was 
held that he could not have intended to 
convey the interest of the younger brother 
whose right he denied in the document 
itself. Their Lordships of the Px-ivy 
Council found that the brother was a 
minor at the time and therefore his con¬ 
sent to the sale was of no avail to the 
vendee. They also found that the mort¬ 


gage was not made by Sheoraj Singh a; 
the manager of the family or in an^^ res 
peot as representing Maharaj Singh. Hen 
when the 6th defendant conveyed th< 
property, he did not deny the right of th< 
plaintiff, nor did he hold out that he wai 
the only person interested in the pro 
petty. The case in .dmmani Ammal v 
iJamaswami Naida (2) does not help th* 
appellant. It is unneoes aary to oonsidei 

(l) 84 All. 296-39 I. A. 1U9.=(191^ 

M, W, N. 463=11 M. L. T. 344=9 A, L. J 
609=16 0. L. J. 475=16 0, W. N. 677=21 
18=14 Bom. L. R. 433 (P. 0.). 

<8) 110191 10 Ii. W. 76=87 M. U J, 113 = 
UOlO) M. W. N. 866. 
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Ramesam, J. 

Kuchu lyei —Appellant. 

V. 

Vengtt Ammal and aMO^/ier—Respon¬ 
dents. 

Second Appeal No. 617 of 1923, Decided 
on 2nd Daoember 1925, from the decree 
of the Addl. Sub-J., Tinnevelly, in Appeal 
Suit No, 83 of 1922. 

Succc'i-iton Certificate Act {7 of 1889), S. 1C— 
Payment by debtor to person really entitled before 
grant of certificate Is complete defence to a suit 
by certtfica'e-holder. 

Where the debtor has paid the debt before the 
graut of the certificate to the; p-rsm really 
oQtitled to the debt (other thau the holder of the 
certificate), it affords a complete defence to the 
suit by the certificate-holder. The only effect 
of S. 16 is if the debt remained unpaid up to the 
grant of the certificate, the certificate is conclu¬ 
sive and compels the debtor to piy it to the 
certificate holder : 35 Mad. 162, Foil. : 8 Bom. 

H. C. R. 152 (F. B.). Appr. ; 7 Bom. H. C. R. 31 : 
7 L, M\ 380 and 26 Mad. 224, Dlst. [P 408 C ij 

C. V. Ananthakrishna Iyer and K. Ven- 
kateswara lye )—for Appellant. 

K. Rajah Iyer and P. V. Krish iv iswaviy 
lyei —forRespondents. 

Judgment.— The respondents now 
agrees to the second appeal being allowed 
and they admit that the succession oerti- 
ficate has been rushed but plead that 
they are not liable for costs as the decrees 
in the Court below were obtained on the 
footing of the succession certificate which 
was then subsisting. 

Ml. Ananthakrishna Iyer argues tliat 
even on the footing of the suocession 
oertihoate. he could plead and prove 
payment before the grant of the 
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certificate to the person lawfully entitled 
and the decision of the Courts below is 
wrong. I agree with him. The decisions 
relied on by the Courts below do not 
support the view taken by them. In 
Damodhar Bapusi v. Zinga (1) the plea 
was not that the payment was made to a 
person (other than the holder of the 
certificate but) really entitled to collect 
the debt. 

^Vhethe^ it is correctly decided or not, 
it did not deal with the question arising 
in this case. In ^dailxiak Chettiar v. 
nainanaihrm ChettiarA^) there was no 
plea of payment to another and the 
sentence relied on is a mere casual obser¬ 
vation and was not meant to decide any 
point arising in the case. In I)IeenaJcshi 
Achiy. Ananthanaraijana Aijyar (S) no 
payment to another was pleaded. The 
only question w^as who should continue 
the suit of the creditor who died during 
its iiendency. The widow produced a 
succession certihcate and claimed to 
ju-oceed with it. The defendant said 
that the undivided brother of the deceas¬ 
ed was the proper party but he disclaimed 
any such right. The point arising now 
did not arise there. On the other hand 
the ease in Purshotavi Mansukh v. Ranched 
Piirshotma (4) (a decision of Westropp 
C J., Melvill, Gibbs and A\est, .IJ.) 
decides that the debtor can show that 
he paid to the person really entitled 
to receive tliough not to the holder oi 
:the certificate, before grant of the certi¬ 
ficate. In my opinion this case lays 
dowm the correct principle and I agree 
with it. and hold tliat where the debtor 
has paid the debt before the grant of the 
certificUe to the person really entitled to 
'the debt (other than the holder of the 
certificate^ it atVords a complete defence 
to tlie suit by the certificate-holder The 

.only effect of S. IG of the Act, is, if the 
debt remained unpaid up to the grant ot 
tlie certificate, the certificate is conclusive 
and compels the debtor to pay it to the 
certificate holder. [See Onental Oov 
rnnnrnt SecuyUi/ Life Assurance Co. Ltd. 

w(liitcflAvwiiydjII \^)^\ 

The District AlunsifC ought to have 

matie the defendant's wife a party and 

fninied an_issuers to the genuine ness oj 

(1) 7 II. H. C A. C. HI. ^ 

(2) Il'JlHl 7 Ij. W. HH0--(1918j M. 'V* 24-. 

(3) 11-J03I Hy Miul. •2‘24 12 M. E- J- 3^0* 

(4» H H JI. C. A. C. ir>2 (F.B.). 

H5 Mad. 102 0 M. E. T. 451—(1911) 

1 M W. N. 270. 


the Will and then tried the case and the 
suit together. Instead of this he made a 
suggestion which if not actually absurd 
verges on it. The defendant’s petition to 
make his wife a party was dismissed 
erroneously. 

. Apart from all this, there are no bona 
tides in the plaintiff’s claim. Her main 
object was to attack the Will which has 
now been found genuine. Her attack 
against the Will was frivolous having 
regard to the history of the family and 
of the circumstances under which the 
Will was executed. 

The second appeal is allowed and the 
plaintiff must pay the costs of the ap¬ 
pellant in all the three Courts. 

Appeal allou'cd. 
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Ramesam, J. 

M, Venkatakrishnier — Plaintiff Ap" 
pellant. 

V. 

Secretary of State and anothe) —Defen¬ 
dants—Respondents. 

Second Appeal No. 309 of 1924* 
Decided on 15th July 1925, against a 
decree of the Dist. J., Ramnad, at Madura, 
in A. S. No. 199 of 1922. 

Civil P.C., S. S0~Object of section is fo 
inform defendant of tlic ground of covwlaint 
I^oilcc must not be construed too strictly and n 
may not set out all f^ls — Informing general 
nature of suit is sufficient. 

The object of S. 80 is merely to inform the 
defendant substantially of the ground of com¬ 
plaint and it must not be too strictly or too 
narrowly construed and must not be construed 
as if it is pleading. It need not set out all the 
details and facts of the case which the plaintiff 
intends to prove and the notice must be con¬ 
sidered sufficient if it substantially fulfils its 
object in informing the parties concern^ 
ceuerallv of the nature of the suit intended to be 
filed : Jones v. Bird, 24 B. B. 579 ; 24 A/od. 279 
and 27 Bom. 189, Foil. [P 409, C 2] 

Watrap Sahrahmanya Iyer—for Ap¬ 
pellant. 

Govt. Pleadey — for Respondents. 

Judgment.—This second appeal aris^ 
out of a suit brought by ,the plaintiff 
against the Secretary of State for India m 
Council and the President. District 
Board, Ramnad, for certain declarations 
and for recovering damages. The plain¬ 
tiff is the hakdar of the Mangammal 
Chatram and of certain mam lands- 
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at tabliec to it. Through irhe said lands 
passes a District Board Road No. 11, 
'namely, the road from Thenkasi to 
Madura. The dispute between the 
parties relates to the eastern avenue of 
trees on the side of the said road. The 
dispute between the parties relates to 
the ownership of the ground of the 
avenue and of the trees. On a i^erusal 
of the pleadings in the case it is clear 
that the plaintiff says that he is the 
owner of the ground and avenue and as 
the result of it also of the trees growing 
on it. He also as a corollary claims the 
right to plant fresh trees at anyplace he 
likes on the avenue either in substitution 
of fallen trees or at other places. The 
defendants claini that the avenue is jjart 
of the road and as such the surface is 
vested in the District Board. But the 
first defendant claims the right to the 
sub'soil. It is obvious that the root of 
the difference between the parties is one 
relating to ownership. The right to cut 
the trees is merely an auxiliary of the 
title subject to one small exception 
which will be mentioned later on. The 
District Munsif has dismissed the suit 
on the ground that the notice issued by 
the plaintiff prior to the suit was not 
sufficient. On appeixl the District Judge 
held that the only relief to. which the 
first defendant’s attention was directed 
was the declaration of the plaintiff’s 
title to plant new trees on the roadside 
within the limits of the plaintiff’s inam 
lands and to enjoy tiieir usufruct. He 
held that the suit ought not to have been 
dismissed so far as tliis declaration is 
concerned and, as for the rest, as the 
other reliefs wei’e not mentioned in the 
notice he held the suit was rightly dis¬ 
missed. In the result he partially re¬ 
manded the suit for trial. Plaintiff files 
this second appeal. 

As I already pointed out the right to 
cut the trees is alleged only as the 
result of the right to the land itself. 
The notice, Ex. 1, certainly alleges that 
the inn,m lands and the avenue trees 
standing on the side of the road belonged 
to the petitioner : see jiara 2. Paragi-aph 9 
says that the public road does not include 
the roads passing through the inam 
village. Paragraph 10 says that the 
wad is subject to rights of individuals. 
■Paragraph 11 says that it is unjust to 
Jirohibit him from planting trees in bis 
own inam. It is true that para. 13 
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mentions that he wants a declaration as 
to the right to plant new trees. But 
for this fact that he mentioned only one 
declaration in para. 13, there would have 
been no trouble. However, the question 
now is whether this is a proper notice 
according to law. In Jones v. Bird (l), 
it was said with reference to a similar 
section that the object of such a section 
is merely to inform the defendant sub¬ 
stantially of the ground of complaint. 
This was referred to with approval in 
Secretary of State v. Perumal Pillai (2) ; 
in Jehanqir v. Secretary of State (3) ; it 
was said “ these notices must not be too 
strictly or too narrowly construed. They 
must not be construed as if they were 
pleadings and that they need not set out 
all the details and facts of the case 
which the plaintiff intends to prove, and 
that the notice must be considered suffi-j 
cienfc if it substantially fulfils its object] 
in informing the parties concerned! 
generally of the nature of the suit* 
intended to be filed. ” The cases in 
Jones V. Bird (l) and Secretary of State v,' 
Perumal Pillai (2) were followed. In Bales 
V. Municipal Commissioners of Madras (4), 
Collins, G. J., and Shephard, J., observetl, 
adopting the language of Pollock, that 
we must imjjort a little commonsense 
into notices of this kind, ” tliough in tiiat 
case the question was regarding the 
address of the plaintiff. I, therefore, think 
that the notice is substantially sufficient 
in so far as tlie prayers resting upon the 
plaintiff's ownership of the land are 
concerned. The cause of action is stated 
to be the order of Government of 10th 
August 1910 and the attitude which the 
defendants Iiave now taken u]) was 
taken up in that order. Therefore there 
is no surprise to tlie defendants. 

There are only two matters whicii 
require to he 'specifically dealt with. 
One is prayer (c) wliioli relates to lopping 
off the branches where they cause tlie 
damage creating shade. In so far as this 
l^rayer rests on plaintiff’s ownersliip ot 
the land and tlie trees there can l>e no 
objection. But the Government Pleader 
apprehends,and rightly, tlnit the plaintiff 
may probably claim a right to cut off' 
the branches even if his ownership is 
myt es^aldKljod on the ground that the 

(1) [182*2.' :> B, ;iud .\id. 837=1 D and~K 

41)7 24 R. R. 579. ■ 

(2) [1901] 24 Mad. 279^11 M K .1 117 
(4) [1891] 14 Mad. 386, 
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defendant is not entitled to cause damage 
to bis crops by over-shadowing trees. 

I agree with the learned Government 
Pleader in thinking that this cutting 
should not be regarded as alleged in the 
notice and there is no reason why the 
notice should be so construed as to cover 
a claim of -this kind. Therefore prayer 
(c) of the plaint if it is urged in respect 
of trees found to belong to the defendant 
would certainly be disallowed. 

The only other point which requires 
to be specifically dealt with is the claim 
for damages in prayer (f). It is now 
conceded that it is not intended to be 
urged against the Government, the first 
defendant. It is enough to record this 
admission. So far as the District Board 
is concerned, the notice given to them, 
Ex. 2, does not mention this as one of 
the reliefs, but in para 3 of Ex. 2 plain- 
tilf mentioned that some wind'fallen 
trees were sold by the Local Fund 
authorities and the sale-proceeds were 
appropriated by them under orders of 
the Collector. I think this allegation 
of the appropriation of the proceeds 
relating to the ownership of the plain¬ 
tiff is enough to constitute a notice to 
District Board. It is unnecessary to 
discuss the question whether the act of 
the second defendant in approjiriating 
the proceeds falls within the language of 
S. 156 of Act V of 1884 and requires 
notice : vide Syccl Ameer Sahib v. Yeti' 
hatarama (O). 

With tliese remarks the whole suit 
will be remanded to the District Munsif’s 
Court for trial and disposal according to 
law. The })lainfciff will be entitled to 
refund of Court’feos both in this Court 
and in the lower appellate Court. 

Costs will abide the result. 

The memorandum of objections of the 
first defendant will he dismissed with 

oo.sts ot plaintiff. 

Case remanded* 
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Coutts-Trotter, C. J., akd Reilly, J. 

Manej>alli Satyanarayanamurthi — 
Defendant—Appellant. 

V. 

Thommandra Erikalappa —Plaintiff— 
Respondent. 

Appeals Nos. 141 and 196 of 1923, 
Decided on 23rd September 1925, from 
the decree of the Sub-J., Kistna, at 
Ellore, in 0. S. No. 145 of 1921. 

(a) Cfyixtract Act, S. 73— repudiating 
cannot charge seller that the latter was unable to 
perform his part of the contract. 

A seller is not to be defeated merely by its being 
shown that after repudiation by the buyer he had 
not the goods to implement the contract actu¬ 
ally in his physical possession. Ho can show that 
he oould supply the goods contracted for either 
from the open market or from any other wurce 
and he would be entitled to maintain a snit for 
damages for wrongful repudiation. British and 
Benlnqions Ltd. v. N. W, Cachar Tea Co., Lid.. 
1923 A. C\ 48, Bel on. [P, 410. C. 2] 

( 6 ) Contract Act, S. 74—Deposit cannot be 
forfeited irrespective of damage. 

It is never the practice in mercantile contracts 
to hold that whatever bo the damage suffered or 
not suffered the seller is to be entitled to keep the 
deposit. [P- 411, C. 1] 

5. Famdac/ian and V. S. Narasimha- 
chari —for Appellant. 

Patanjali Sastri and B. Somayya—toT 
Respondents, 

Coutts-Trotter, C. J— This case is 
really governed by the decision of e 
House of Lords in British and Benzngtons 
Ltd. V. N. 14'. Cachar Tea Co., Ltd. K^b 
As I understand that case, it lays down 
that a seller is not to be defeated merely 
by its being shown that after repudiation 
by the buyer he had not the goods to 
implement the contract actually 1 ° his 
physical possession. He can show that 

he could supply the goods contracted for 
either from the open market or from any 
other source and he would be entitled to 
maintain a suit for damages for wrongful 

repudiation. , 

In this case the contract was that tne 

buyer should take the goods between the 

20th and 30tli of April, 1919- He w 
do so and he set up a false defence that 
he sent two men to take delivery within 
the contract period. Those two ncen 

wore called and gave evidence 
learned Judges refused to believe thenu 

No Judge sitting as a jury , 

believed the m bec ause th^^ler^rote^n 

(I) [1923]'A. O. 4a 


(6) [18931 10 Mad. -.^96. 
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28th April 1919, reminding the buyer 
that the date of effluxion of the contract 
was drawing near and the buyer (plaintiff) 
did not answer that until as late as 6th 
May 1919, when he set up this lying 
story about the two men having gone for 
the rice and being sent away empty. Now 
a point has been taken in this Court by 
Mr. Patanjali Sastri which is certainly 
'ingenious, and it is this, that on the evi¬ 
dence before the Court which we have in 
the form of depositions it was never 
proved by the seller that the goods he 
had were goods which corresponded to the 
description of the goods to be sold, it 
being common knowledge of course that 
there are different brands and different 
qualities of rice, and indeed different 
qualities were mentioned at the trial. 
Two witnesses were asked whether they 
knew what sort of rice it was that the 
defendant proved to the learned Judge 
that he had at Ellore, and they spoke of 
some rice in somebody’s godown and of 
some more that he could have got delivery 
of against cash from the Bank Of course 
the people who were asked those ques" 
tions replied -there is no doubt that the 
vakil knew that they would reply—that 
they did not know. But unfortunately 
there is not a trace of that suggestion as 
to the quality not being right having been 
put to the defendant himself, the seller, 
who knew all about it. ^Ve are not to 
forget that the buyer’s ease at the trial 
was that he was entitled to have damages 
because he had asked for delivery and had 
not got it. In my opinion it would be 
quite wrong to act on a suggestion of this 
kind when it is clear that the defendant 
was never given a fair chance of explain¬ 
ing it at the trial. 

The buyer’s appeal (A. S. No. 195 of 

1928) will, therefore, bo dismissed with 
ooats. 

With regard to the seller’s appeal (A. 8. 
No» 141 of 1923) he says that, having got 
a deposit and there having been failure 
by the buyer to take delivery, ho ought to 
keep the deposit. His own ‘original sug¬ 
gestion was that he should return the 
deposit leas whatever he is entitled to 
ny way of damages. I can content myself 

with saying that it is never the praotioe 
in mercantile contracts, to hold that 
w^tever be the damage suffered or not 
suffered the seller is to bo entitled to keep 
the deposit. He is only entitled to such 
laamagea as the learned Judge sitting as a 


jury has suggested, namely, 12 annas a 
bag, and I do not think we ought to inter¬ 
fere in a matter which is eminently one 
for the trial Judge. 

With regard to interest, it sounds plau¬ 
sible to say, as Mr. Varadachari has argued, 
that a person who is in default cannot 
possibly be heard to say that he is entitl¬ 
ed to claim interest from the other side. 
The answer to it is the one that the learn- 
ned Judge has given, namely, that the 
seller should have made calculation of the 
damages he has actually suffered and 
tendered the return of the balance to the 
buyer. No doubt it puts a man in a diffi¬ 
culty and if he goes ultimately into a 
Court of law he might have to justify his 
fixing the figure as best he could. But I 
take it that almost any tribunal would 
have an indulgent eye on the arithemetic 
of a man who adopted that straightfor¬ 
ward course. In the result the seller had 
the buyer’s money in his hands for a good 
many years to the amount of the excess 
between what the Judge has allowed by 
way of damages and the amount of the 
deposit which was Rs. 4,001. I think here 
too the judgment of the learned Judge 
must be upheld, and this appeal also will 
be dismissed with costs. 

Reilly, J. —I agree. 

Appeals dismissed. 
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Yenkatasupb.v Rao and Madhavan 

Naih. JJ. 

MiUhiiveerasicariii Nayudu and oMers— 

Appellants. 



.1. Fj. Annauialai Chettiar and 
others —Respondents. 

Appeal No. 380 of 1923, and Civil Rev 
Petition No. 403 of 1924, Decided on 25th 
August 1925, from a decree of tlio Sub.-J. 
Madura, D - 8th August 1923, 


V., .J. — fuiy OT *^ourt—^ufstion. 
os /<! U'ho Icpil reprci^entiXtlvi'ti ami as to 
the bar of Uuatathm be dediied by Cotirt 

which pu'ised the decree. 

The questions as to who are the legal reprosenU- 
umi whether the decree was barred bv limi* 
trttjou or not, must ko ilotermioed bv the Court 
which pissod t ho dooroa befort. it transfers the 

aecre»'for cxooution to Another Court • yft 

460 (f. l>.) and .4, 1. K. lOa, d/od. 

[P.414 C 1 

H. StLinimc Rao and S. R. Muthu- 
sw(^»v Iyfr~tot Appellants, 

-V. Subharaya lytr-for Rosponde^t^. 
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Judgment. —The lower Court, with¬ 
out dealing with the objections raised 
has made an order directing the decree, 
to be transferred to another Court. The 
application was to bring on record the 
legal representatives of certain deceased 
parties and to transmit the deci'ee to 
another Court for execution. Notice was 
not served on all the persons on whom it 
should have been served. Defendants 
Nos. 4 to G raised the objection that they 
were not the legal representatives of 
Defendants Nos. 1 and 7. The learned 
Judge observed : “ In the natural course 
they will be the legal representatives of 
Defendants Nos. 1 and 7.” In this he is 
not correct. If the first defendant had 
left a widow for instance, Defendants 
Nos. 3 to 6 would not be his legal repre¬ 
sentatives in respect of his personal pi* 0 " 
perty. The learned Judge apparently 
(lid not bring to bear his mind upon the 
question, as he left it to be decided by 
the Court to which he directed it to be 
transferred. 

Another plea put forward raised a ques¬ 
tion of limitation. Even this the Judge 
did not deal with. 

In our opinion the objections must 
have been considered by the Judge. The 
/liiestion as to who are the legal repre" 
'sentatives must be decided by the Court 
'which passed the decree. See Swaini- 
■iiatha v. Vaidydudtha ScistYi (l). 

'whether the decree \Yas barred by limita- 
Ition or nob is also a question to be deter- 
'mined by the Court which passed the 
'decree. See HdjildffiyipcLtlxij v. BhdW(iiii~ 
mnlidran (^). 

The order is set aside and the lower 
Court is directed to deal with the appli" 

cation according to law. 

No order is necessary in tlie civil revi¬ 
sion petition. 

We make no order as to costs in either 

Order set aside. 


(1) 28 Mad. lOO-—l.'i M. L. J. 116 (F. B.). 

(2) A. 1. R. 1024 Mad. 073. 
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Devadoss and Waller, JJ. 

Kaliakkal —Petitioner. 

V. 

Paldni Koundan and another —Respon* 
dents. 

Civil Revision Petition No. 679 of 
1923, Decided on 16th October 1925, 
against an order of the Dist. Munsif of 
Namakkal, D/- 30th November 1922 in 
R. E. A. Nos. 943 and 902 of 1922. 

(a) Civil P. C., O. 9—AppllcabtlUy. 

Order 9 does not apply to execution proceedings. 
17 AH. lOG (P.C.) : 41 Cal 1 ; 1919 P. H. C. C. 75 
(F. B.U Foil; A.I.P, 1923 Pat. 239, Not foil. 

[P. 415, C. 11 

•5r (t) Civil P. C., 0. 21, Hr. 97 to 101—Pro- 
cevdings nnder arc in execution. 

Proceedings under Rr, 97, 98, 99, 100 and 101 
are executio7i proceedings and not original pro¬ 
ceedings. 19C. ir. 758 and 20 C. ir. iV. 1203, 
Diss. [P. 416, C. 1] 

G. S. Venkdtachari —for Petitioner. 

L. S, Veeraraghava Aiija }—for Res¬ 

pondents. 

Devadoss, J,—The only question in 
this revision petition is whether O. 9j 

R. 13 applies to execution proceedings. 

The District Munsif of Namakkal passed 
an ex"parte order on 26th October 1922, 
directing delivery of property free from 
obstruction. Defendants 5 and 6 ap¬ 
plied on 5th November 1922, to set 
aside the ex parte order. The District 
Munsif has set aside the exparte order 
and passed a fresh order. The auction 
purchaser who is also a decree-holder 
has preferred, this Civil Revision Peti 
tion. The question for decision is: as 

the order of the District Munsif setting 
aside his previous exparte order passed 

without jurisdiction ? 

The answer to the question depends 
upon the wider question whether O. 9 
applies to execution proceedings. There 
are several cases on the 
not all reconcileable. In Tu'thasd'nii v. 
Annappaya (l), Muthusami Aiyar, J.,held 
that Chaps. 7 and 13 of the old Code did 
not apply to execution proceedings. He 
rested his conclusion upon explanation to 

S. 647 of the Code of 1882. By S. 4, 

\ct 6 of 188*2 an explanation was added 
to S. 647. This explanation was enacted 
on account of the view held by the 
High Courts of Allahabad and 
that S. 647 corresponding to S. 141 of t^ 
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(1) [1895] 18 Mad. 131. 
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present; Code applied to execution pro* 
ceedings. The explantion is in these 
terms : 

This section does not apply to ap¬ 
plications for the execution of decrees 
which are proceedings in suits.” 

The Privy Council held in Thakiir 
Prasad v. Fakirullah ( 2 ), that indepen¬ 
dently of the explanation, S. 647 did not 
apply to aijplications for execution but 
only to original matters in the nature of 
suits, such as proceedings in probates, 
guardianships, and so forth. Muthusami 
Aiyar, J., held in Tirtkasami v. Annap- 
paya{X)t that the dismissal of an execu* 
tion petition did not bar a fresh applica¬ 
tion for execution. In Balasuhratnania 
Chetti V. Swarnammal (3), Benson and 
Sundara Aiyar, JJ., held that O. 2, R. 2 
did not apply to execution proceedings. 
They observe at p. 201 : 

It could not have been the intention 
of the Legislature to apply to execution 
proceedings provisions laid down with 
regard to suits only. The procedure to be 
followed in appeal and execution appli¬ 
cation is specifically laid down in the 
Civil Procedure Code. S. 141 is intended 
to apply to other proceedings in civil 
Courts, such as probate etc.” 


-Aylingand Seshagiri Aiyar. .TJ„ fol¬ 
lowed this decision in Sofiiasuudaram v. 
C’hokhalinyani (4). In KajiUuvi 
Sooryaaarayana Paju (5) Jackson J 
held that O. 9, R. 9 did not apply to 
orders passed in execution ' proceedings. 

There are several oases which support 
the contention that O. 9 is applicable to 
^xeoution proceedings. In Siibbiah 
Naicksr v. Pamanathafi Chettiar ( 6 ). 
Ayling and Sadasiva Aiyar, JJ., were of 
opinion that O. 9. R. 13 applied to exe¬ 
cution proceedings. The point did not 
directly aviso in that case, but the learned 
dadgeaheld: Orders in execution which 
came under S, 47. Civil Procedure Code. 

are decrees as defined in S. 2 of -the Code 
and hence ex parte orders passed 'in exe- 
tion are ex parte decrees and O. 9, R. 13 
provides generally for the setting aside of 
ex parte decrees and not only for 



C 1896 ] 17 All. 106 -= 9 a I.A. 44=6 M.L.J. 
=s 6 Bar. 626 (P. CJ. 

199 =( 1913 ) M.W.N. 685 
14 M.L.T. 196=26 M.L.J, 867 . 

Cion] 40 Mad. 780=6 L,W, 267 , 

A.I.R, 1926 Mad. 126 . 

V 2 W =26 M. 

J. 180 =( 1914 ) M.W.N. 205 . 
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segcing aside or those classes 
of ex-parte decrees which are nob 
also orders passed under S. 47 in 
execution proceedings. In Chidambaram 
Chetti V. Thevanai Ammal (7) the point 
was not decided, though Oldfield, J., in 
his referring order refers to the conflict¬ 
ing authorities on the point. The‘ learn¬ 
ed Chief Justice obsei'ved at p. 780 : 

^ I desire to say that our decision in 
this case must be taken to be confined to 
the particular facts of this case, that is 
to say, that where you have nothing 
more than the non-attendance at the 
hearing of an application to settle the 
terms of a sale proclamation, the respon¬ 
dent cannot be taken to be estopped by 
reason of that non-attendance on the 
principle of res judicata from thereafter 

denying the liability of the property to 
execution.” 

The decision in Kali Shettithi v. 
btnama Ran ( 8 ) relied upon by Mr Veera- 
raghavier does not help him. For in 
the former, the point was nob decided and 
in the latter Oldfield and Sadasiva Aiyar, 
JJ., held O. 9 of the Civil Procedure Code 
^ to execution proceedings. 

if ^ conflict of opinion in the 
other High Courts also. In Bari Ckaran 
y Banmatha Nath Sen (9) Jen- 

o- S'. 

K. 13 Civil Procedure Code wasnotau- 
plioable to a proceeding under Rr. 100 

Wf rf Chief 

dustice after going into the history of 

b. 047 and the reason for enacting S. 4 of 
Act VI of 1882, observes ; 

alteration in the 
^"7' Counoil by a case Thakui- 
Pia.sa<l V takirullah (i) decided on 

was added, that the section did not 
apply to execution proceedings. The luir- 
pose of the legislature in oinitting that 
explanation was to do away with that 
which was shown to ho uiiiHHiessary by 
the Privy Counoil decision and to rely 
upon the terms of the section as interpre¬ 
ted by .he Privy Council. " ^ 

This decision is a direct authority for 

he contention of Mr. VaradaohariaLor 

the petitioner that R. 13 does not apply 
to execution proceedings. 4 PnU i 
of the Patna High Coirt itmtaneZt 


17) 

( 8 ) 

( 9 ) 


UyiiJ 6 M.L.W. 124=91 M I T '>q'* 
Hai 4 ] 44 CM. 4=18 C.W.K S 43 : 
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Prasad Singh v. Tilakdhari Iial (10) held 
that O. 9, R. 9 did not apply to an order 
dismissing for default an application to 
set aside, under O. 21, R. 90, a sale held 
in execution of a decree. In that case, all 
the cases bearing on the question whether 
O. 9 applies to execution proceedings are 
collected. Though the learned judges do 
not discuss in detail all the cases, they 
give sufficient reasons for their conclusion 
that O. 9 has no application to execution 
proceedings. In Sheonandan Ghowdhury 
V. Dehi Lai Chowdh^iry (ll) it was held 
that O. 9, R. 4 of the Civil Procedure 
Code applied to an application under 
O. 21, R. 100 which had been dismissed 
for default. With great respect, I am 
unable to follow the reasoning of the 
learned Judges. They observe at p. 378 : 

“ An application under O. 21, R. 100 is 
not an application in execution proceed¬ 
ings, but is an original matter in the 
nature of a suit, and in my opinion, the 
decision of the Judicial Committee in the 
case cited is an authority for the proposi¬ 
tion that O. 9, R. 4. would apply by 
force of S. 141 to original matters in the 
nature of suits.” 

All matters in execution are governed 
by O. 21. O, 21 is headed “Execution 
of decrees and orders, ” and applications 
under Kr. 97, 99, 100 and 101 are appli¬ 
cations to the executing Court in the 
course of execution. It is difficult to 
understand why they cease to he pro" 
ceedings in execution by the more fact 
that tlie applications are made not by the 
decree-holder, but by other persons. It is 
the Court which executes the decree 
following the ])roceduro laid down in 
0.21, that entertains applications under 

Hr, 97, 100 and 101. The view that 

after sale, proceedings in execution are 
not strictly execution proceedings is held 
by some of the learned Judges of the 
Calcutta High Court. In Diljan Mitha 
fiihee v. Ilemanta luimar Ray (12) it was 

lield : 

“ An application for setting aside an 
execution sale is not an axipHcation foi 
execution hnt in the nature of original 
proceedings which is not excluded from 
the purview of S. 141 of the Civil^ Pro¬ 
cedure Code. Such application, if dis 

110) [VJV.i] 4 1M..J. 136- (1919) P. H. C. C. 75 
(F.B.). 

(1 U ‘2 Fat. 372 -A.i.K. 1023 Patua 239. 

(12) 11916] 19 C, \V, N. 768. 
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missed for default, can be restored under 
O. 9, R. 9 of the Civil Procedure Code.” 

In Bhuben Behari Nag v, Dhirendra 
Nath (13) the same view was held. In 
Ramappa Chettiar v. Ekambara Pada- 
yachi (14), Veukatasubba Rao, J, held, 

A petition to restore a claim petition 
dismissed for default of appearance of the 
petitioner, is maintainable and not barred 
by O. 21, R. 63, Civil Procedure Code.” 

When a decree-holder or an auction- 
purchaser is resisted in obtaining posses¬ 
sion of immovable property by a person 
in possession he may make an application 
to the Court complaining of such resis¬ 
tance or obstruction under R. 97. If the 
executing Court is satisfied that the 
obstruction was caused by the judgment- 
debtor, or by some other person at his 
instigation, it shall direct that the appli¬ 
cant be put into i)osse9sion of the pro¬ 
perty, and if there is still further resis¬ 
tance, it may make the necessary order 
to enforce delivery of the property. If 
the Court is satisfied that the resistance 
or obstryction was occasioned by any 
person other than the judgment-debtor 
claiming in good faith to be in possession 
of the property on his own account or, on 
account of some person other than the 
judgment-debtor, the Court shall make an 
order dismissing the application. (R- 99.) 
Where any person other than the judg¬ 
ment-debtor is dispossessed of immov¬ 
able property by the holder of a decree 
for possession or by the auction-purchaser 
he may make an application to the Court 
complaining of such dispossession. If the 
Court is satisfied that the applicant was 
in possession of the property on his own 
account or on account of some person 
other than the judgmeut-debter, it shall 
direct that tlio applicant be put in jjosses- 
sion of the property. R. 103 gives the 
right to the person against whom 
order is made under Rr. 98,99, or 101 

to institute a suit to establish the right 
which he claims to the present 
possession of the jn'operty, but 
subject to ths result of such suit, if 
any, the order shall be conclusive. In 
considering the question whether the pro¬ 
visions of the Code apply to execution 
proceedings, we must not overlook the 
fact that a right of suit is given under 
R. 103 to persons against wliom an order 
is passed. In the case of parties to t le 

’ (13) [1916] 20 O. \V. N. 120^ 

(14) .4. 1. R. 1924 Mad. 715. 
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decree, an appeal is provided under S. 47 
of the Civil Procedure Code, and in the 
case of persons who are not parties to 
the decree, against whom an order is 
passed in execution, and in the case of 
the decreo'holder or auction^purchaser 
against whom an order is passed in favour 
of persons not parties to the decree, a 
suit is provided. In the face of the clear 
wording of E. 103, it is difiScult to under¬ 
stand why any proceedings after the pro¬ 
perty is brought to sale should be consi¬ 
dered as something different from execu¬ 
tion proceedings under . O. 21. On a 
careful consideration of all the cases, I 
have no hesitation in holding that pro¬ 
ceedings under Er. 97, 98, 99, 100 and 
101 are execution proceedings and, there¬ 
fore, O. 9 does not apply to them. The 
order of the District Munsif setting aside 
an^ ex parte order was passed without 
jurisdiction, The Civil Eevision Petition 
is allowed and the order dated 30th 
November, 1922, is set aside and that 
dated 26th October 1922, is restored with 
costs throughout, 

Mi^aller, J. I agree and have nothinc 
to add. 

Petition allowed, 

:4c A. I. R. 1926 Madras 415 

Devadoss and Waller, jj. 

Bulkce Bee and Ai)pel!aiits. 

V. 

Kaka Hajee Muhammad Ummar Sahib 
and others —Eespondents, 

Appeal No. 255 of 1924. Decided on 
23rd September 1925, against the order 
of the Dist. J.. North Arcot. at 
Vollor©, D/- 20fch Deo 6 nil)er 19'jy, 

remain 

is not open ttll a decree under n. 0 is inis^ed. 

Under the present Code in the onse oi a inort- 

y. 34. If the mortgagor-defondant d<H>s not oav 
mto Court the amount mentioned in the prolimi- 
nary deoroe within the time hxtHi in the decree 
a final decree for aale has to bo p^rssed under 
K. 6 and if the proceeds of the sjilo of the mort¬ 
gaged property are not sumciont to cover the 
deoroe amount, a personal decree for the balance 
h.« to bo passed u,Klor R. G. It is th« dee"^. 
that i« passed under R. 6 that is e.xeeuUblo 
garnet the mortgagors personallv. In the 

to proceed against the propertv of the 

covon^l bv the 

AaortgogB '.A. I it. X939 AIL 888 . Dist. 

[T. 416.C8. P.41G.0 1] 


IP. 416, C 2] 
■for Appellants. 
Aiyangar —fo 
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^ {b Civtl P . C., 0. 34, R. 4 —Preliminary decree 
IS not capable of execution, 

A preliminary decree is not capable of execu- 
non* It is only a decree absolute under R. 5 of 
0, 84 that can be executed ; 33 AIL 264 IP. C) 

IP. 416, C 2] 

A, Viswanatha Aiyar —for Appellants. 

K, S. lirishnaswaivi Aiyangar —fo 
Eespondents. 

Devadoss, J. —Eespondents 1 and 2 
herein are the transferee decree-holders 
of the mortgage decree in O. S. No. 40 of 
1912 passed on the 5th IMarch 1914. 
The mortgaged properties were sold but 
the sale proceeds were not sufficient to 
cover the decree amount. They applied 
to the lower Court for execution against 
the property of the mortgagors not 
covered by the mortgage. The niort- 
gagors objected to the execution on the 
ground that there was no personal decree 
against them and that the application 
was barred by limitation. The learned 
District Judge overruled the objection 
and allowed execution to proceed against 
the property of the judgment-debtors not 
covered by the mortgage. The judgment- 
debtors have preferred this appeal. 

It is contended by Mr. Viswanatha 
Aiyar for the appellants that no decree 
was passed under O. 34, E. 6 , and, there¬ 
fore, there is no personal decree against 
the mortgagors and the order of the 
District Judge is wrong. The decree 
passed on 5th March 1914. was only a 
preliminary decree and the final decree 
was passed on the 27th August 1914 . In 
the final decree no provision was made 

other than those covered by the mort¬ 
gage ; and no personal decree was passed 
against the mortgagors under E 6 The 
question is whether the decree' as it is 
can he executed against tl,e properties cl 
the judgment-debtors other than those 
covered by the mortgage. 

Onder the jiresent Code of Civil Pro¬ 
cedure, m the case of a mortga-e nre- 

Uminary decree is jiassed under'R. q of 
If the mortgagor-defendant does 

not pay into Court the amount mentioned 
in the lu-ehminary decree within thel 
time hxed m the decree, a final deci-eej 
for sale lias to be passed under R 5 and' 
it the proceeds of the sale of the mort ! 
sageil pro,«rt\ are not sufficient to cover 
the decree amount, a i^rsonal dec!x^o for 
he balance has to be passed under R h ' 

It s the decree that is passed under K li 
that IS executable against the mortgagorsi 
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personally. In the absence of a decree 
under R. 6 the mortgagee is not entitled 
to iH’Oceed against the proijerties of the 
mortgagors other than those covered by 
the mortgage. 

It is contended by Mr. K. S. Krishna- 
swami Aiyangar that inasmuch as the 
final decree does not contain a provision 
for personal remedy against the mort* 
gagors the direction in the preliminary 
decree for payment of the amount should 
be taken to give a personal remedy and 
that decree could be executed -against 
them. The contention that a preliminary 
decree is capable of execution is on the 
face of it untenable : Rarn Brichh Bai 
V. Dcoo Teivari (l) is relied on. In that 
case the Court jiasssed a simple money 
decree for a portion of the claim which 
was not borrowed for legal necessity and 
a mortgage decree for the rest. The 
decree in that case gave two dift'erent 
reliefs to the decree-holders, one against 
the pi’ojerty and the other a simple 
money decree. The sim])le money decree 
was not a ])Ortion of the mortgage decree 
nor was it in consequence of the sale 
proceeds of the mortgaged ]iroperty not 
l)eing sufheient to cover the amount of 
the decree. That case, therefore, has no 
application to the prssent case. Chern- 
ralatk Kumhanari Vala Kathala 
Ercf'hnin v. Thec>/atath Kavaji (2) ; 
Poriifftsami Konfi v. Muthia Chetty (3) 

and najah of Kalahasti v. Varadachariar 
(4) do not help the rosjiondents. In all 
tliese cases tlie decrees were passed under 
the old Code of Civil Procedure. Under 
tliat Code it was usual to pass one decree 
directing the sale of the mortgaged pro- 
jterby and to provide that if the sale 
liroceeds of the mortgaged property were 
not suflicient to cover the decree 
amount, the other j)roperties of the 
mortgagors should he pi-oceeded 
against. Under the present Code no 
such decree could be passed. The case of 
Shiba Durga v. Gopi (5), relied on by the 
respondents, is against their contention. 
The learned Judges observe at page o7/ : 

“It may be more correct to say that it 
is the final decree which makes the pre¬ 
liminary decree operative and effectual 
and renders it enforcea ble in execution. 

"Tir A. I. 11. All. 388. 

[IDM] M. \V. N. 497. 

(8) C1913J 38 Mud. 677=15 M. L. T 232. 

U) [1911] 21 M. I.. J. 1036=10 M. L. T. 

4*29=(1911) 2 Td. \V. N. 458. 

'5) [1915] 23 C. L. J. 573. 


In that view it is the final decree. wbioh 

is executed.It is idle to say that 

the personal remedy which the decree- 
holder is seeking to enforce is to be found 
in the preliminary decree. The personal 
decree was not available till after the 
mortgaged properties had been sold under 
the decree absolute." 

It has been decided by the Privy 
Council in Ashfaq Husain v. Gauri Sakai 
{6j that a preliminary decree is not 
capable of execution and that it is only 
a decree abslute under R. 6 of 0. 34 that 
can be executed. This decision was 
followed by Miller and Sadasiva Aiyar, 
JJ. in C. M. S. A. No. 86 of 1910 and by 
Benson and Sundara Aiyar, JJ., in C.. M. 
A. No. 269 of 1911. 

Till the mortgaged properties are sold 
it is not possible to say whether the sale 
proceeds would be sufficient to pay off 
the decree amount. It is only when the 
sale proceeds are not sufficient to cover 
the whole of the decree amount that the 
personal liability to i)ay the balance 
arises, granting that the document sued 
on provides for personal remedy against 
the mortgagor, and a preliminary decree 
cannot therefore give a personal remedy 
against the mortgagor. 

InC.M.P. No.lll of 1920 Respondents 
1 and 2 applied to the District Court of 
North Arcot for a personal decree under 
R. 6 of O. 34. Mr. Hughes, who was 
then the District Judge dismissed the 
petition on the ground that there 
was already a personal decree. This 
order was not appealed against and is 
binding on tlie parties. Respondents 
1 and 2 hereto cannot now ask for pass¬ 
ing a final decree under R. 6 inasmuch 
as such relief was denied to . them by the 

order in 0. M. P. No. Ill of 1920. 

In the view we have taken it is un¬ 
necessary to consider whether the applica¬ 
tion of Respondents 1 and 2 is barred by 
limitation. 

In the result the appeal is allowed and 
the order of the District Judge is set 
aside with costs throughout. 

Appeal allowed. 


(6) [1911] 33 All. 264=38 I. A. 37=15 C. ^ 
N. 370=8 A. L. J. 332=13 C 
9M. L. T. .380=13 L. . 

Bur. L. T. 121=21 M. L. J. 1140-(191 1 

2 M. W. N. 177 (P. 0.). 
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Devadoss and Waller, JJ. 

[Addepalli) Venkata Gurunadha Rama- 
seskiah —Plaintiff—Appellant. 

% V. 

Akella Kesava Ramiah and others — 
Defendants—Bespondents. 

Appeals Nos. 256 and 269 of 1919, De¬ 
cided on Isc September 1925, from the 
order of the Dist. J., Kistna, at Masuli- 
patam, in A. S. No. 120 of 1918. 

^ Tran'ifer of Property Act, S. 6 {e)—Right to 
recover ascertained and definite debt is trans¬ 
ferable. 

If a certain sum of money is due from any 
person, that sum is recoverable on assignment ; 
and if it is to be ascertained only on taking 
accounts it might be that the right to take the 
account is not assignable : but where the allega¬ 
tion is that the defendant is in possession of 
funds belonging to a person or that the defendant 
is accountable for a definite sum of money to a 
person such a claim is transferable. In such a 
case the right to recover the money is not a mere 
^ tight to sue and the transfer of such a right does 
not offend against S. 6 (e) : A. I. R, 1924 P. C. 
162 and 16 All, 286, Foil, \ A. I. R. 1924 Cal. 1047 
and 38 Mad. 138, Dist, [p 419 c 1] 

T, Ramachandra Rao and K. Krish 7 ia- 
machariai —for Appellant. 

A. Krishnasioami Aiyar —for Bespon¬ 
dents. 

Judgment. — The plaintiff, acting 
secretary of Sri Kannika Paraineswari 
Visamsetty Venkataratnam Hindu High 
80 I 100 I Gommittee, sues for the recovery 
of Rs. 4,278- 5-9 from the defendants who 
are the sons of one Venkayya Garu. The 
plaint allegation is that Venkayya man¬ 
aged the affairs of the High School and 
was in possession of considerable funds 
A and that he rendered an account to the 
connnitfcee of the school, and that on 
going through the account if was found 
that the account rendered by him was 
incorrect and that a sum of Rs. 4,000 and 
odd was with him and that the defen¬ 
dants, who are his heirs, are bound to pay 
the amount to the plaintiff. The defen¬ 
dants raised various contentions and the 
Subordinate Judge of Bezwada dismissed 
the plaintiff ’3 suit on the ground that 
the plaintiff had no cause of action against 
the defendants. On api^oal the District 
Judge at Masulipatam reversed the 
doovoe of the Subordinate Judge and 
I'omanded the suit to the lower Court 
for taking accounts. Against the decree 
of the District Judge the defendants have 
preferred this appeal. 

1926 M/53 & 54 


The point for determination in this 
appeal is whether the plaintiff has a 
cause of action against the defendants. 
The Hindu High School at Bezwada was 
managed by a Committee, called Sri 
Kannika Parameswari Hindu High School 
Committee, till November 1915. The 
committee was registered under the 
Societies Registration Act of 1860. Ow¬ 
ing to lack of funds or other reasons the 
committee transferred the institution 
and its properties to Si*i Kannika Para¬ 
meswari Visamsetty Venkataratnam 
Hindu High School Committee which 
was also registered under the Societies 
Registration Act of I860. This transfer 
is evidenced by Ex. F., dated 28th Nov¬ 
ember 1915. The contention of the 
appellants is that when the first com¬ 
mittee transferred all its rights to the 
second committee it did not transfer any 
outstanding belonging to the first com¬ 
mittee and therefore the plaintiff, who 
is the secretary of the second committee, 
is not entitled to sue the defendants for 
any sum of money that might be found 
due to the first committee. From the 
terms of Ex. F it is clear that the first 
committee transferred all its assets and 
liabilities in connexion with the Hindu 
High School at Bezwada to the second 
committee. In paragraph 2 the recital is : 

“ Whereas the members of your Committ-ee 
applied on 6th September 1C15. praying that the 
management of Sri Kannika Parameswari Hindu 
High School at Rezwada and the entire properties 
thereof be transferred to your committee on con¬ 
dition of your committee dischargin.g the debts 
due by the said High School Committee aud in 
pursuance of the terms of the memorandum 
hereto attached, we have agreed thereto and 
the members of our general committee have 
pa^a resolution. No. 8. on 19th September 
1915, to the effect that our general committee 
should 02 dii^solv^dj thfit the iTiQ.u;igcineut of th^ 
school as well as the prop.'rties should be trans¬ 
ferred to your committee subject to the terms 
of the s;iid memorandum, etc.*’ 

and in the operative |K)rbion of the deed 
there is this clause : 

“ Therefore in acconlance with the s;ud resolu¬ 
tion we have hereby tr.insferred to you the man¬ 
agement of the school and delivered possession to 
you of the innnovable and moveable properties 
belonging to the said school worth about Rupees 
30.0(W and spi'cified in the schedules of moveable 
and immovable properties.” 

The appellant wants to rely ui>on the 
fact that in the schedule of assets this 
debt due from Venkayya is not mentioned 
but from the tenor of the document and 
from the recitals therein it is quite clear 
that the entire proi>6rtie8 of the school 
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were transferred to the second committee. 
As the learned Judge remarks though 
there is no list of debts in the schedule 
to Ex. F the debts of the old committee 
incurred in connexion with the school 
were discharged by the second committee. 
One of the recitals is : 

With this sura and with the sums which 
might be received hereafter the debts of the 
school should be discharged.” 

The second committee did underbake 
to dischai’ge the debts of the first com¬ 
mittee, and, though no list of debts was 
attached to Ex. F. the second committee 
was bound to pay all the debts of the first 
committee. It is not necessary that 
when one committee transfers all its 
assets to another committee there should 
he a list in order to pass the title of the 
first committee to the second committee 
with regard to the outstandings. In this 
ease the second committee book over all 
that the first committee possessed on 
behalf of the Hindu High School at 
Bezwada. The right of the first com¬ 
mittee to sue for and recover any amount 
duo to that committee did pass to the 
second committee and the plaintiff is, 
therefore, entitled to bring a suit. 


The next contention of the appel¬ 
lants is that the first committee bad only 
a right to sue Venkayya and a mere 
right* to sue cannot ho transferred by 
reason of tlio provisions of S. (e) 
of the JVansfer of Property Act. The 
more right to sue cannot be trans¬ 
ferred. Here what was transferred was 
not a mere right to sue, but the debt that 


was due by Venkayya to the first com¬ 
mittee, and tliorefore the transfer does 
not offend against the provisions of 
8. (i (e; of the Transfer of Property Act. 
The plaint, as laid, contains an averment 
that Venkayya was indebted to the first 
committee in tlic sum of Rs. 3,14o-13“8. 
Venkayya was in possession of the funds 
belonging to the Hindu High School. 
He romlered an account which was after¬ 
wards found to be false, and according 
f,o the plaintiff's, case Venkayya was in 
possession of the funds of the committee 
iiiid tliorefore he was bound to pay that 
:imount to that committee, and the 
second committee, having taken over the 
management with the rights and liabi¬ 
lities of the first committee, is entitled to 

sue for and recover the amount due to 

the first committee. The cases relied 
ui>on by the aiipollanb, Khetra Mohan 


Das V. Bistoa Nath Bera (l) and Varaha- 
sioami v. Bamcliandra Bajti (2) have no- 
application to the pvesent case. In 
Kh etar Mohan Das v. Biswa Natk 
Bera (l) it was held that a right to take 
accounts and to recover such sums as- 
may be found due is not assignable being 
a mere right to sue within the meaning 
of S. 6, Cl. (e) of the Transfer of Property 
Act. On the construction of the doou' 
ment and from the way in which the 
suit as framed, it was found that the 
plaintiff was not entitled to maintain a 
suit as he had purchased a mere right to 
sue for account. In Varahaswami v- 
Ramchandra Raju (2), it was held that a 
mere right to recover damages for the. 
negligence of an agent in f^iiling to- 
collect rents cannot be transferred. The 
mere right to sue for damages is not as¬ 
signable. In Varahaswami v. Ram' 
chandra Rajn (2) the cause of action was 
the negligence of the agent. If it was 
shown that the agent did collect a cer¬ 
tain sum of money on behalf of the prin¬ 
cipal the agent \vas accountable for the 
amount actually received by him ; and 
for what he had with liim, he was in the 
position of a debtor for he had the 
money of the principal in his hands. 
The assignment of the amount in the 
hands of the agent would not offend 
against S. (> (o) of tiie Transfer of Pro¬ 
perty Act : vide Madho Das v. Ramji 
Patak (3). In Prosser v. Edmunds (4) 
the Lord Cliief Baron held that a naked 
riglit to sue was nob assignable. In Hill 
v. Boyle {o) it w’as held that a mere right 
to sue a trustee for interest and profits 
of a trust fund in his liands wa.s not 


transferable. ( 

The observations of ^ Parker, J., in 
Gleua V. Broynley (6) are applicable to 
the present case. At page 4fi0 the 

learned Judge observes: 

It is to be observed that an equitiible as-signei* 
of a chose in action, whether it is legal or 
equitable, could institute proceedings and main¬ 
tain proceedings for its recovery. The questioii 
was whether the subject-matter of the assignment 
was, in the view of the Court, property with an 
incidental remedy for its recover)’, or was a bare 
right to bring an action either at law or in 
equitv. With regard to the assign ments of futu re 

(T)” A. I. ll. iWCah 1047. 

(•2) [lOlo] 3S Mad. 1:^8--24 M. L, -h ‘29^ 
1-^ M. L. T. 218;-(1913) M. \V. N. 2H5. 

(:i) [1894] 10 All. 2S0- (1894) W. N- 

(4) [1835] 1 Y. and C. 4-81. 


(5) 

( 6 ) 


[1807] -1 Eq. 260. 

[1912] 3 K. H. 474"81 L. J., K. 
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106 Ti. T. 825. 
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Nocnipyg j^kssesy eveQ in equity, 

oom^ into present existence. WALLER J 

this happens can ihe assignment ’ 

iin4«n interest pass. ” u, Bama i^ao—Petitioner. 


obsetTation is quoted with ap* 
pmyal by their Lordships of the Privy 
Oohnoil m SubKadrayamma v. Venkata- 
pcUkf B<vu (7). In that case the plain¬ 
tiff's bnshand advanced certains sums of 
money for litigation to the defendant on 
the express agreement that the money 
borrowed from the plaintiff should have 
a charge upon the moveable and im¬ 
movable properties obtained by means 
of the litagatioD. Owing to the disputes 
between the plaintiff and the defendant 
the plaintiff refused to advance any 
further inoneys. After a time the suit 
was compromised and the lender’s widow 
claimed that the advance and the in¬ 
terest thereon were a charge on the 
money ipaid under the compromise. 
The Privy Council held that the plaintiff 
was entitled to a charge on the amount 
obtained on compromise in the suit. 
Their Lordships held that the agreement 
■was an assignment of part of the fruits 
of the litigation, and even if they were 
to be regarded as non-existing property 
at the date of the agreement, the agree¬ 
ment attached upon the money being 
paid. The principle is that if a certain 
sum of money is due from any person 
that sum is recoverable on assignment ; 
and if it is to be ascertained only on 
taking accounts it might be tliat the 
right to take the account is not assign¬ 
able : but where the allegation is that 
defendant is in possession of funds 
belon^ng to a person, or that the defen¬ 
dant is aooountable for a definite sum of 
money to a person, such a claim is trans¬ 
ferable. In such a case the right to re¬ 
cover the money is not a mere right to 
suoi and the transfer of such a right does 
not 6ffend against S. 6 (e) of the Trans¬ 
fer of Property Act. In the result the 
appeal is dismissed with costs. 

A. A, O, No, 350 of 1919.—In view of 
our-jpdgmont in A. A. O. No, 369 of 1919 
the appellant does not press this appeal. 
It is dismissed with costs. 

.Ippeafv dismissed. 
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K. Rengastvamy Rao —Eespondent. 

Civil Eevision Petition No. 761 of 
1922, Decided on 10th October 1924, from 
the order of the Dist.-J., Nellore, D/- 
23rd January 1922. 

Chiardians and Wards Act, S. 41 (3)— Ctmrt 
can order investigation of accounts before dis¬ 
charge. 

When the Court orders a guardian nnder 
S. 41 (3) to deliver accounts and proparty in his 
possession, it caa also direct an invistigation int<) 
the accounts; 5 C. W. N. 207, Dist. 

[P. 419, G, 9] 

M. Patanjali Sastri —for Petitioner, 

K. KrisKnaswami lyengai —for Ees- 
pondent. 

Order.- -In January 19£0 respondent 
applied to be discharged from guardian¬ 
ship. Two years later the District Judge 
granted him a discharge under S. 40 of 
the Act, at the same time directing him 
under S. 41 (S) to deliver h is accounts 
and all property in his possession belong¬ 
ing ‘to the minor. In doing so, the 
District Judge expressed the opinion 
that he could not make an investigation 
into the accounts. The ruling he relied 
on Naha Bepari v. Sheikh Mahojjied (i). 
has no application here ; for it dealt with 
the case of a minor who had come 
of age. 

When the Court has ordered a guar¬ 
dian under S. 4i (3) to deliver accounts 
and property in his possession, there is 
still a further question to bo decided, 
that is to say, whether he is to be 
discharged from further liability under 
the next sub-section. I am unable to! 
see how it is to be decided without an 
investigation into the accounts. 1 
cannot for a moment concede that the 
Court is bound to accept without scrutiny^ 
any account he chooses to submit or to 
allow him to deliver only such property 
as he admits himself to i>ossess. 

In this case the District Judge has 
not yet passed any order under S. 41 (4). 
The records will bo i-eturned. The 
parties may apply to him for further 
i^rders. There will be no order as to 
costs in this Court. 

Pffifton afliitved. 

"UH19001 TcTW-N. kOT, ■ 
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Srinivasa Aiyangar, J., 


Arumicga Padayachi and others —Ac¬ 
cused—Appellants, In re» 


Criminal Appeal No. 151 of 1925, De¬ 
cided on 10th August 1925, against the 
ordei of the S. J., Trichinopoly, in Case 
No. 7 of 1925. 

Criminal P. C. S. 369— Judg- 

hicnt even of High Cotirt is final when signed — 
No review Is allowed—Judgment is delivered when 
read out and signed—Drawing up of formal order 
is a subs&iucnt clerical act. 

A‘judgment, even of a High Court, when it is 
signed, becomes final, and it is not thereafter open 
lo review. 

In the absence of any definition to indicate any¬ 
thing to the contrary, a judgment must be taken 
to mean and refer to the judicial act of the Court 
in finally disposing of the case and must, there¬ 
fore, indicate only the order of the Court when it 
is read out and signed by the Judge, and cannot be 
meant to refer to the formal order on the judg- 
iiient. subsequently drawn up and issued merely as 
:i clerical act bv the ministerial officers of the 
Court: *21 All. 177. Disf.: A. I. R. U2A Mad. 640, 

roll. [P 420 C *2. P 4*21 C 1.] 


V. L. Ethiraj and N. S. Srinivasa 
Aiya) —for Appellants. 

Picldic ProseciUo )—for the Crown. 

Judgment .—In this case I ordered 
originally that the matter might be 
posted before a Bench constituted by 
Venkatasubba Rao. J., and myself, be¬ 
cause I was under the impression that 
the order made by that learned Judge 
directing notice to the Public Prosecutor 
amounted, as generally it is understood^ in 
criminal matters, to an order admitting 
the ai)peal. But I liave since ascertained 
that the learned^ Judge never intended 
those words to convey that significance 
and that as a matter of fact the learned 
Judge did not admit the appeal and all 
that ho directed notice about was whe- 
tiior once a criminal appeal had been 
dismissed liy one Judge another appeal 
could be heard at tlie instance of the 
same appellant on the ground that on 
the previous occasion owing to some mis 
liikc. counsel did not appear for the 
:il)IJonant. In view, therefore, of there 
being no order of Venkatasubba Rao, J., 
ridiiiitting tlio ai)peal, it has become un 
necessary for any matter being beaiu 

liy a Bench of Judges. 

Tlie only Jiuestion before me, tberefoie, 
is wbotlier tlie learned counsel for the 
:i|il»ellant is entitled to be heard with 
regarii to tlio appeal, that is to say, 


practically by way of reviewing the judg¬ 
ment previously delivered by me. S. 369 
of the Criminal Procedure Code is de¬ 
cisive of the point and there is also the 
judgment of this Court in Tadi Somu 
Naidu, In Be (l) in which Odgers and 
Wallace, JJ. held that as soon as the 
judgment of the Court in a criminal 
matter is signed it becomes final and the 
Court is functus officio. The learned 
counsel for the appellants wished to pub 
it ingeniously in the following way* 
There was an order b^" Venkatasubba Rao, 
J., to the effect that the order of this 
Court dismissing the appeal should not 
be communicated to the lower Court 
until further orders are made by me. 
But by some inadvertence, and in spite of 
the order of Venkatasubba Rao, J., the 
order would appear to have been com¬ 
municated to the lower Court. Mr. 
Ethiraj argues that this was against the 
order of this Court and, therefore, must be 
treated as a nullity. Assuming it to be 
so, it comes to this : Have I the power to 
review my own judgment on the ground 
that there has been no formal order is¬ 
sued by the Court or communicated by 
this Court to the lower Court ? For 
this purpose he referred me to the case in 
Queen~Empress v. Lalit Tiwari (2) where 
it \vas held in a criminal matter that a 
judgment or order of the High Court is 
not complete until it is sealed in accor¬ 
dance with R. 83 of the Rules of Court 
and that up to that time may be altered 
by the Judge or Judges concerned there 
with without any formal procedure by 
way of review of judgment being taken. 

• This decision was in 1899 and before the 
present amendment of S. 369. It is, 
therefore, very doubtful whether, after 
the present amendment the same Court 
would have adhered to the conclusion or 
decision set out in that case. Further, it 
appears to me that that decision is based 
u])on a rule of the Allahabad High Court 
about the sealing of orders. I have not 
been referred to any such rule in this 
Court. In the absence of any such rule 
the words of S. 369 of the Criminal Pro 
cedure Code are clear and binding. 
According to that section a judgment, 
.when it is signed, becomes final In the 
absence of any definition to indicate *^^7' 
thing to the conti*ary. A judgment 
he taken to mean and refer to the judiciaj 


( 1 ) 

( 2 ) 


I. R. 1924 Mad. 640. 

99] 21 All. 177= (1899) A. W. N. 15. 
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act of the Coart in finally disposing of 
the ease and must, therefore, indicate 
only the order of the Court when it is 
read out and signed by the Judge and 
cannot be meant to refer to the formal 
order on the judgment subsequently drawn 
up and issued merely as a clerical act by 
the ministerial ofi&cers of the Court . I 
must, therefore, hold that when I deli¬ 
vered and signed the judgment it became 
final and that I have no power now to re* 
view my order or alter my judgment in 
any manner or to any extent. 

This appeal petition is, therefore, re¬ 
jected. 

Petition rejected^ 


(d) Practice — Procedure. 

important 

that the law should be certain than that it should 
be logical. rp 424 C 21 

^ {c) Civil P, C., S. 24— S. 24 applies to 

execution proceedings—Competency does not refer 
to territorial or local or pecuniary competency — 
Execution proceedings. 

In regard to suits competency is not referred 
to m the section in the sense of territorial or 
lo^l or pecuniary competency. There may be 
other kinds of incompetency so far as an execu¬ 
ting Court is concerned. S. 24 applies to execu- 
tion proceedings : [39 Mad. 485 ; 22 Bom. 778 and 

o (^),Foll.\ Contention that 

b. 39 give? to the Court that passed the decree a 
power to transfer, whereas S. 24 gives a similar 
power, and no higher power to a superior Court, 
IS wrong. This construction is far-fetched and if 
adopted will render S. 24. so far as execution pro- 
ceeimgs are concerned, almost useless* 


^ A. 1 . R. 1926 Madras 421 

Venkatasubba Bag and Madhavan 
^ Nair, JJ. 

Bajagopala Pandarathar and others — 
lat Defendant and others—Appellants, 

V. 

Tirupathia Pillai and anothej —As¬ 
signee Decree-holders—Eespondenfcs. 

Appeal No. 450 of 1924. Decided on 
28fch August 1925, from the order of the 
Sub“J., Tanjore, D/* 22nd September 
1924. 


A 


iji [a) JtirlsdtcUon—Objection to Inhere) 
jurisdiction only, cannot be waived, but irregular 
ties In Initial procedure can be waived. 

It is a settled principle that where a Court ha 

no inherent jurisdiction over the subject-mal 
ter of a suit no waiver on the part of th 
defendant can confer jurisdiction upon ii 
Blit where the Court has jurisdiction over th 
sub]eot-matter, but there are irregularities in th 
initial procedure, the defendant who withou 
objection goes to trial upon the merits cauuo 
aubs^uently dispute the jurisdiction of the Oouri 
S. 99, Civil P. 0., embodies the rule. The excep 
tions to the rule are contained inter alia in S. 1 
of Suits Valuation Aot and S. 21 of the Civi 
P« O, By virtue of these sections, certain de 
leots of lurisdiotioQ are put on a par with “ ir 
regularities in the initial procedure.” [P. 422, C. 1 

{b) Civil P. C,. S. 21-iVfuc£p?c. 

The principle underlying S. 21 has been appliec 
Jo oases which do not striotlv fall within ib 
terms : 43 Mad. 076 {F. B.), Foil. 42 .W 8i£ 

[p. 422,0.1, 2 ; 

ii? (c) civil P. C., S. S9~Mortgage decree. 

Pateed^u ® ? mortgage decree, a Court which 

Pt^fcv ? ^ ‘hat the 

P operty la outelde its jurisdiotion, bring it tc 

‘ CP. 424. 0. 2] 


S. Varadackariar and K. S. Cham'ia- 
kesa Aiyangar~tov Appellants. 

T. 'M. Krishnastoami Aiyar dnnd. N. Siva- 
ramakrishna Aiyar —for Bespondenfcs. 

Venkatasubba Rao, J.— The ques¬ 
tion argued in this case is one of jurisdic¬ 
tion, and it has been argued ably by 
Mr. Varadachariar for the appellants and 
the Advocate-General for the respon¬ 
dents. 

The suit is upon a mortgage and the 
final decree was passed by the Sub-Court 
of Tanjore on 23rd March 1917. The 
execution application with which we are 
concerned was filed in that Court on 
2nd August 1922. On 1st April 1923, tlie 
taluk where the property is situate was 
by a Government notification transferred 
as and from 1st July 1923, from the 
local limits of the Sub-Court of Tanjore 
to the jurisdiction of the District Court 
of West^ Tanjore. Notwithstanding this 
notification the Sub-Court proceeded witli 
Uie hearing of the execution application. 
OnethJuly 1923, objections were taken 

to the sale proclamation, but no objeo- 
tion on the ground of want of jurisdiction 
was raised. On 14th July 1923, the 
bub-Oourt made an order in regard to 
the objections raised. The decree-holder 
by this timie having realized that the 
District Court of West Tanjore was the 
proper Court ajiplied to that Court to 
withdraw to its own file the execution 
application. The District Court in its 
turn formally withdrew the application 

Zh o .1 ‘■®-‘‘'a“sferred it to the 

Sub-Court believing that by this process 

It oonferreil jurisdiction on the Sub-Court 
anvoh^e f •■e-‘'^a«ster. without 

any objection being taken to jurisdiction. 
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the Sub Conrfc made aa oi’der directing 
the sale of the property. On 22nd Octo¬ 
ber i9J3, the decree-holder himself pur¬ 
chased the property for Rs. 41,000, the 
amount due to him being over 113. 52,000, 
and thereupon the defendant, under O. 21, 
B. 90, Code of Civil Procedure, applied 
to the Sub-Court for the setting aside 
of the sale and ono of the main 
objections taken was in regard to the 
jurisdiction of the Court to sell the 
property. The learned Subordinate Judge 
disallowed this application, and in the 
present appeal the correctness of his order 
is attacked. 

I may at the outset observe that though 
the sale is impeached before us on several 
grounds, the only point seriously urged is 
the one relating to jurisdiction. 

On three grounds the order of the 
lower Court may be supported. 

First, the defendant did not object to 
the jurisdiction of the Court, and on the 
principle underlying S. 21, the objection 
must be deemed to have been waiv^ed. 
It is a settled principle that where a 
[Court has no inherent jurisdiction ovei 
jthe subject-matter of a suit, no waiver 
on the part of tho defendant can confer 
jurisdiction upon it. But where the 
Court has jurisdiction over the subject- 
matter, hut there are irregularities in the 
initial procedure, the defendant who 
without objection goes to trial upon the 
merits cannot subsequently dispute the 
jurisdiction of t^ie Court : See Cjedgard 
V. Bull (l)- Here tlien is tho rule as 
well as the exception. Turning to tho 
Indian Statute Law , S. 99, Civil P. C.. 
embodies the rule. Tho exceptions to 
the rule are contained inter alia in S. 11 
of tho Suits Valuation A^t and S. 21 of 
,thc Civil P. C. By virtue of these sec¬ 
tions, certain defects of jurisdiction are 
put on a i)ir with “ irregularities in the 
linitial procedure." In regard the 

pecuniary juri.sdiction of a Court, h>. XI 
of the Suits Valuation Act and in 1‘eg'rd 
to its territoidal jurisdiction, S. ..1. Civil 
1*. C.. rocogni/cs that there may be a 

waiver on the part of the^ defendant ancl 
tliat the ahsonco of jurisdiction docs not 
icndnr the decree a nullity. As 
Mr. Vara<lachariar contends, S. 21 does 
Innt in I<n*ius a])ply : hut the rule has been 
hcM to l>o of gtmoral application and 
liho principle underlying S. 21 has been 

(ij flHhO) 0 All. iUL - IM I. 134 -4 Sar. 741 
(K O.). 


applied to cases which do not 8tncfcl>4 
fall within its terms. 2amindfir oy 
ISttiyapuramY, Chidambaram Ohetty (2) 
is an authoritative ruling on the point. 
In that case the Court had jurisdiction 
to try the mortgage suit at the time it 
was instituted. It had jurisdiction at 
the time the preliminary decree was 
passed, but lost jurisdiction when it 
passed the final decree. Objection was 
taken to the validity of the decree in 
execution, but it was overruled on the 
ground that the objection must be 
deemed to have been waived. S. 21 runs 
thus : ^ . 

“ No objection as to the place of suing shall be 
allowed by any appellate or revisional Court un¬ 
less such objection was taken in the Court of 
first instance at th^ earliest possible opportunity 
and ill all cas 2 S where issuo.s are settled at or be¬ 
fore such sittlement and unless thero has-been 
consequent failure of justice.’* 

No objection could have been taken to 
the place of suing, because the suit was 
instituted in the proper Court : nor was 
it the appellate or revisional Court that 
disallowed the plea of want of jurisdic¬ 
tion. Zamindar of Ettiyapuram v. C/it* 
damharavi Chetty (2) is, therefore, a clear 
authority for the position that although 
S. 21 does not in terms apply, the prin¬ 
ciple underlying it holds good. 

In Chockalinga Pillai v. Velayudha 
MudaViar (3) a final decree was passed 
without objection in a mortgage suit by 
a Court which had by then lost terri¬ 
torial jurisdiction by reason of a Govern¬ 
ment notiBcation. In a subsequent suit 
brought to set aside tho decree on the 
ground that the decree was void for 

want of jurisdiction, it was hold that the 

defendant having waived the plea ot 
want of jurisdiction, it was no longer open 
to liim to raise it. I observed in my 
judgment in that case (page l59) : 

“ The section in terms no doubt dees not apply. 

because it refers to the disallowing of the objec¬ 
tion by an appellate or revisio 'al Court, enj 
the principle is of general applic.atioii and u 
iu appeal or revision the decree 

be impeached it is equally reasonable that m a 
collateral proceeding it should not be allow^ 
bo attockod 1 respectfully adopt 
of the law contained in ;?amtndar »/ 
y. Chidambaram Cheily (-J). to the effect that tM 
principle underlving S. 21 is that the 
territorial jurisdiction is cured not merely Jot the 
purpose of the appellat--or revisional Court 

cxired entirely and for all ^ 

iiion again, t.hi=i section aooli.’s w hen there i _ 

m i 448=A. I. R. 1925 Mad. 117. 
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o| not merdljr al the iQBlituliou of 

Uwdl tel •luk^rsl^a daring the progress of 
ll ti di ffi oo lt to h>Udve chat a oiore striugeut 
wrtg iot0.ided lo bj Applied to cas^ when* 
dwe tea oeoarred a eossAtton of juris fiction thno 
^ thOB® whore there has bejn iaitiAl Ahsence of 
jmiidiotkKi.'* 

Id the Letter-j Patent appeal from 
this deoisioD, No. 57 of 1921, this view 
was conhrmoLi. 

Mr. Vara lajhariar strongly contends 
that although the rule has been extended 
to a certain extent in these cases, still 
they only deal with objections that cDuld 
have been taken prior to the passing of 
the decree, or compendiously put, objec- 
tioDS lo the pla::e of suing. In tlie pre¬ 
sent case it is urged any plea of want of 
inrisdiction could have been taken for the 
first time only in execution proceedings 
and the learned vakil on this ground 
asks ns not to further extend the prin¬ 
ciple. I cannot accept the contention. 
If it is conceded that apj-rt from S, 21 
there is a principle of general application, 
I fail to see why we must limit it in the 
manner suggest^. I agree with Sir John 
Wallis’s observation in Zamindar of 
EUiyaptiram v. Chidaniharam Chfitty (2), 
that the decision of the Privy Council in 
Ramahhadra R'lju v. Maharajah of 
Jeypore (4), is not opposed to this view. 
The Judicial Committee were dealing 
with the case of a decree which ordered 
sale of land situate in a scheduled dis¬ 
trict, and their Lordships held that as the 
sections of the Code did not apply to a 
scheduled district, the principle of S. 21 
could not be invoked. All that has been 
decided by the Privy Council is, that if 
the Code itself does not apply, the prin¬ 
ciple recognized by it does similarly not 
^PPly. I am, therefore, clearly of the 
opinion that it is now no longer open to 
the defendant to object to jurisdiction. 

The order may next be supported on 
the ground that the rule of territorial 
jurisdiction does not apply to execution 
of mortgage decrees. In Maseyk v. Steel 
& Co, (5), a mortgage suit was instituted 
under S. 19 of the Code of Civil Proce¬ 
dure of 188:4 which gives jurisdiction to 
a Court to entertain a suit in respect of 
properties partly situated within its 
jurisdiction and-, partly out of it. Some 
of the properties were situated in the 
■district of N and some in the district of 
One property known as Mahal No. 20 

U) [1919] 42 Mad. 813=46 L A. 151 (P. C.). ~ 

(8) [18871 14 Oal. 661, 


was situated partly within the district 
of R. The suit waH brought in the Court 
at R and the decree was also passed by 
that Court. In pursuance of that decree, 
the mortgage properties, including Mahal 
No. 20, were sold by the R CourL The 
question that had to be decided was: 
Wtis the sile of this Mahal not wholly 
situated in the R district valid ? 

Petheram, C. J., observing that execu¬ 
tion of a money decree stood on a 
different footing from execution of mort¬ 
gage decrees, lield that tlie power of the 
Court in executing mortgage decrees was 
not limited by the territorial jurisdiction 
of that Court. In the case o( a money 
decree, the Court cannot attach property 
outside its jurisdiction, for, the decree 
merely awards a sum uf money and does 
not prescribe the method by which that 
sum shall be recovered. In tlie case of a 
mortgage deci’ee, however, the decree 
itself directs the sale of the property by 
the Court and it is practically in the 
nature of a decree for specific perform¬ 
ance. On these grounds, the learned 
Chief Justice held that the rule of 
territorial competency does nob apply to 
execution of mortgage decrees. The other 
learned Judge, Mr. Justice Ghose, was 
also of the same opinion. 

Section 19, referred to in the judgment, 
it will be seen, corresponds to S. 17 of 
the present Code. If immovable pro¬ 
perty is situate within the jurisdiction 
of different Courts, a suit in re 3 pect of it 
may be instituted in any Court within 
the local limit? of whose jurisdiction any 
portion of that property is situate. 

With reference to Masetjk v. Steel & 
Co, (5), I must make tvvo observations; 
first, some passages in the judgment may 
give the impression that the reason for 
the decision was that as S. 19 authorized 
the institution of the suit, the authority 
extended also to exe.;ufcion proceedings. 
But the decidon is not based on this 
narrow ground, nor is there any warrant 
for the position that the section which in 
terms refers only to the institution of the 
suit applies also to execution proceedings. 

The second observation I have to mvke 

is, that the judgment deals only with 
the actual cise that arose, that is 
to say, the sale of property partly 
within the Court’s jurisdiction and 
partly outside, and although there are 
some expressions of doubtful import, 
there is no definite pronouncement iu 
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regard to the law if the property sold is 
wholly outside the jurisdiction. 

In Kartick Nath Pandey v. Tilakdhari 
Lai (6) this principle was recognized and 
Maseyk v. Steel and Co. (5) was cited 
with approval. I may incidentally say 
that this case is on all fours with the 
present. At the time of the passing of the 
mortgage decree the property was wholly 
situate within the local limits of the 
Court, and after the decree the district 
within which the property was situate 
was transferred to the local jurisdiction 
of another Court. It was held that the 
Court which passed the decree had autho¬ 
rity to execute its decree and bring the 
property to sale. I am not now concerned 
with the wider point whether the 
Court can in all cases execute its own 
jdecree, I am referring to this case only 
ifor the more limited position that a 
:Court can execute a mortgage decree i^as- 
|sed by itself although the property to be 
sold is wholly or partly outside its juris¬ 
diction. 

Gopi Mohan Hoy v. Doyhahi Nundan 
Sen (7) is an instructive case. It was deci¬ 
ded by a Bench of which Ghose, J. who 
took part in Maseyk v. Steel and Co. (o) 
was a member. The suit was on a mort¬ 
gage and related to two properties each 
within the jurisdiction of a separate 
Court. The Court within whose juris¬ 
diction one of the properties was situate 
passed the decree and it was held that it 
could sell tlie other property also al¬ 
though it was outside its jurisdiction. 
Ghose, J., observed that he did not intend 
to lay down a contrary rule in the earlier 
case of Maseyk v. Steel and Co. (5). The 
fact that one item was wholly outside 
the Court’s jurisdiction was held not to 
make any difference. 

In Tiiiconri Dehya \.Shib Chandra 
Pal Chowdhnry (8), Prinsep and Ameer 
Ali, JJ. aftirmed Gopi Mohan Roy v. Doy’ 
haki Nundnn Sen (7) on the broad 
ground that it would be impossible to 
give effect to tlie provisions of the Trans¬ 
fer of Proi)erty Act relating to sales if it 
were lield necessary to apply to different 
Courts to obtain realisation of the mort¬ 
gage debt. 

In Ihyy, Dunlop and Co. Jayannath 
Mayaeaii (0) it was lield_tliat .a Court is 

(G) flHWSJ 15 Cal.' CGT. 

(7) (IHOl] 19 fill. 13. 

(8) I 1894] 21 Cal. G30. 

(9) flOll] 39 Cal. 104=U C.L.J. 228=16 C.W. 

N. 402. 


not competent in execution of a decree 
for money to attach a debt payable to 
the judgment-debtor outside the jurisdic¬ 
tion by a person not resident within the 
jurisdiction of the Court. Mr. Justice 
Mukherjea in the course of his judgment 
observes that an exception is recognized 
in the case of mortgage decrees to the 
general rule that no Court can in execu¬ 
tion assume jurisdiction over property 
outside its territorial limits. 

In some of the cases mentioned above 
[see Maseyk v. Steel and Co. (5) and Gopi 
Mohan Roy v. Doyhahi Nundan Sen (7)] 
the learned Judges tried to overcome the 
difficulty presented by S. 223, correspond¬ 
ing to S, 39 of the present Code. Under 
that section the Court which passed a 
decree may, on the application of the 
decree-holdei’, send it for execution to 
another Court and the section contains 
four clauses (a), (b), (c) and (d) showing 
when this procedure is to be adopted. 
The view that found favour with the 
Judges was that “ may ” in the section 
means '*may when necessary.” In the 
case of a mortgage decree, the Court 
which passes it directs the sale by itself 
of the property mortgaged and in such a 
case sending of the decree to another 
Court is optional and not compulsory. In 
the case of attachment in pursuance of a- 
decree there is assumption of jurisdiction 
for the first time after the decree and 
the section then operates compulsorily. 

The Calcutta High Court has thus uni¬ 
formly held (and there is quite a string cf 
decisions on the point) that in the case of 
a mortgage decree, a Court which passed 
it may notwithstanding the fact that the 
property is outside its jurisdiction, bring 
it to sale. We have not been referred to 
any case of the Madras High Court which 
has refused to follow this rule. _ In mat¬ 
ters of procedure it is more important 
that the law should bo certain than that 
it should be logical and whatever my 
own view may be, if the question has to 
be decided on principle, I am content tOj 
follow the Calcutta decisions not oniyj 
for the reason that some very eminent 
Judges have taken part in them but also 
because, what with the defective provi 
sions of Code relating to jurisdiction anci 
what with the constantly occurring tern 
torial re-distribution, there is scaicely 
question free from doubt and the view o 
the Calcutta High Court, in the circum- 
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<n^timstancea, affords some measure of 
protecMon to decree'holders. 

I shall now deal with the last of the 
three grounds I have mentioned. S. 24 
^ves the High Court or the District 
Court power to transfer suits and other 
proceedings. The material part of the 
section reads thus : 

'* The High Court or the District Court may * 
transfer any suit, appeal or other proceeding 
^nding before it for trial or disposal to any 
Court subordinate to it and competent to try or 
dispose of the same.** 


Mr. Varadachariar’s contention is that 
this does not apply to execution 
proceedings. He puts his argument 

thus : The test of competency in the 
case of execution proceedings is territorial 
jurisdiction. How can then an execution 
petition be transferred 'from a Court to a 
Court which has no such jurisdiction ? 
It can be transferred only under the 
section to a Court competent to dispose 
of it. A Court without local jurisdiction 
IS not competent to dispose of the 
execution application. He thus contends 
that the words of the section by 
implication show that the section is not 
intended to deal with execution appli¬ 
cations, I am not prepared to accept 
this argument. Under the section a suit 
pending in any Court may be transferred 
^ apy other Court competent to try it. 
To take a concrete instance : the High 
Court may transfer a suit pending in the 
District Court of Tinnevelly to the 
District Court of Rajahmundry. The 
Dietriot Court of Rajahmundry is not 
strictly competent to try the case as it 
IS wanting in territorial jurisdiction, 
^oes It then mean that a suit cannot 
be transferred to a Court not having 
local jurisdiction ? If this view be 
adopted, the very object of the section 
will be defeated, and possibly very few 
^ts, if any at all, can be transferred, 
ibis consideration makes it clear that 
in regard to suits competency is not 
referred to in the section in the sense of 
territorial or local competency. 

Now, coming to execution applications 
the scheme of the Code sbems to indicate 
that pecuniary competency in a Court 
need n^ esist. Mr.'Vavaliaohariar asks, 

«m the case of execution application 
Wouniery competency is always out of 

^ bold as 

authoriiing transfer to a Court not 


possessing territorial competency, what 
possible meaning can reasonably be given 
to the words “ competent to dispose of 
the same? *' It seems to me that this 
objection does not take count of the fact 
that there may be other kinds of 
incompetency so far as an executing Court 
is concerned. To take an instance, under 
O. 2, R, 4, a decree directing delivery 
of possession of immovable property 
cannot be transmitted to any Presidency 
Court of Small Causes for execution. I 
am therefore of opinion that S. 24 
applies to execution proceedings ; see 
Velliappa v. Siihramaniam (lO) ; Na&sar- 
vanji V, Kharsed}i (11) and Muhammad 
Habib-uUah v. Tikam Chand (12). 

Mr. Varadachariar next contends in 
the alternative that should S. 24 be 
held to apply to execution proceedings 
they can be transferred only to Courts 
competent under S. 39, Civil Procedure 
Code, to dispose of them. In other 
words, he urges that the only Courts to 
which decrees can he transferred are 
those mentioned in S. 39, because they 
are the only Courts possessing jurisdic¬ 
tion. In effect, his contention is 
that S. 39 gives to the Court that passed 
the decree a power to transfer, whereas 
S. 24 gives a similar power, and no higher 
power to a superior Court. This 
construction is far-fetched and if adopted 
will render S. 24, so far as execution 

proceedings are concerned, almosti 
useless. 

A fourth point is raised by the learned 
Advocate-General who appears for the 
respondent that on a right construction 
ofbs 37, 38 and 39 the Court which 
passed the decree, as well as the Court 
which lias jurisdiction owing to territorial 
re-distribution, both these Courts liave 
jurisdiction to execute the decree. 
Ibis argument extends to all decrees 
money decrees as well as mortgage 
decrees. It is very difficult to reconcile 
the decisions that have been cited on the 

^tUai (13), a judgment of three Judges 
Illustrates the range of conflict of opinion 
on this subject. As my decision on the 
previous i>oints disposes of this appeal 
I_would prefer to express no 

^OJ fP.as] 39 Mad. 

(11) C189U Bom. 77& ^ 

(12J A. I. R 1926 All. 976 (9) 

(lS)U9W4a M.U J, 284=20 

M. W^N «0 f?. R). ^ ' 
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this question. I may repeat what I 
said on a cognate matter in Chockalinga 
Pillai V. Velaytidha Miidaliar (3) that 
in view of the great uncertainty that 
prevails on this subject, the Legislature 
should, in clear and unequivocal terms, 
lay down as to which Court possesses 
jurisdiction in such cases. The appeal 
fails and I would dismiss it with costs. 

Madhavan Nair, J. —I have had the 
advantage of reading the judgment of my 
learned brother. I agree with him in 
holding that this appeal should be 
■dismissed with costs, but I prefer to rest 
judgment on the short ground that 
since the appellant did not object to the 
jurisdiction of the Court at the earliest 
opportunity, he is now precluded from rai¬ 
sing that question on the principle under¬ 
lying S. 21 of the Cede of Civil Procedure. 
Under that section, unless objection is 
taken to the place of suing at the earliest 
possible opportunity, no objection can be 
taken in appeal or in revision. As con* 
tended for by Mr. Vavadachariar in his 
able argument, the section in terms does 
not apply : but the decisions of this 
Court have on different occasions applied 
the general principle underlying S. 21 to 
cases which do not fall strictly within 
its scope. The most recent decision on 
Itho question is the one reported in 
Chockal'niga Pillai v. Velayiidl\a 
Mudaliar (3), by Phillips, J. and my 
learned brother. In that case a suit 
upon a mortgage was instituted in the 
Kumbakonam Court when that Court had 
jurisdiction over the place where the 
mortgaged property was situated. Owing 
Co the transfer of jurisdiction from that 
Court to the Mayawaram Court, the 
former Court lost the jurisdiction 
)ver the place where the mortgaged 
properties lav at the time of the 
passing of the linal decree. No objec¬ 
tion was raised as to the competency of 
‘he Court to pass the final decree. In a 
-uit brought bo set aside the decree on the 
ground that it was void for want of juris- 
iicbion, it was held that since the objec¬ 
tion was nob taken at the earliest possible 
>pporbuniby, it must bo deemed to have 
hoen waivod. Both th© learned Judges 
expressed the opinion that, though the 
section in terms does not apply because 
t refers to the disallowing of the 
objections l)y an appellate Court, oi 
fOvisional Oourb, still the principle 
is of general sijiplication and that blie 


validity of the decree then under consider¬ 
ation could nob be impeached in a suit 
brought to set aside the decree. It is 
stated by Phillips, J., that “ the princi¬ 
ple underlying the section is that waiver 
of territorial jurisdiction is recognized by 
law whereas it has been consistently 
held that other forms of jurisdiction 
such as jurisdiction of the subject-matter 
or pecuniary jurisdiction cannot be 
waived by consent of parties,” Por 
holding that the principle underlying the 
section is of general application, reliance 
WAS placed on the Full Bench ruling 
reported in ^amind&v of Ettiyapuram v. 
Chidambaram Chetty (2). In that case 
the Court which pissed the final decree 
in a mortgage suit had no jurisdiction to 
pass the decree and objection was taken 
in execution to the validity of the decree. 
In overruling the objection it was ^poin¬ 
ted out by the Pull B nch that the 
effect of the section is that objec¬ 
tions which the appellate or revisiopal 
Court is thereby precluded from allowing 
must be consider, d cured for all 
purposes unless taken before the passing 
of the decree in the original Coart, 
that the ordinary way of questioning a 
decree pissoI without jurisdiction ip 
appeal or in revison, and that, if this is 
forbidden, a Court of first instance cannot 
in execution do that which the appellate 
or revisional Court is precluded rom 

doing.” . ,, . 

Mr. Yaradachriar's contention tna 

since his plea as regards the want of 
jurisdiction could have been taken for bue 
first time only in execution proceedings 
in this cases. 21 of the Gode of Civil 
Procedure which deals only with the ob 
jection as to the place of suing should not 
he applied, cannot be accepted. As pom 

ted out by my learned brother, no reason 

is suggested for placing this limitation 
upon the general principle underlying 
S. 21. The decision of the Privy Cmn- 
cil in Eamahhadra Eaza v. Maharaja of 
Jeypore (4j does not support the conten¬ 
tion of the learned vakil for the appei 
lanb. In that case an order for sale ot 

tiie mortgaged property 
scheduled dishict to which the Civil Pro<je 
dure Code did nob apply was made by tjie 
Subordinate Judge’s Gourb of Vizaoa 

It was held by then- ^ordsh ^ 
of the Privv Council that the order 
sale was had as made under sections o 
the Code which did not apply to the 



Thimmappa 

sohedoled district and that S, 21 of the 
Code of Civil Ehrocedure did not apply to 
the case. As pointed out by Wallis, C. J., 
they had not to consider the application 
of S. 21, where all the mortgaged pro* 
pertiea were within the jurisdiction of 
the Courts governed by the Code of Civil 
Procedure. I am, therefore, of opinion 
that the appellant in this case rs not now 
entitled to take the objection that the 
Court had no jurisdiction to sell the pro¬ 
perty. 

I do not express any opinion on the 
other points dealt with by my learned 
brother in his judgment. 

Appeal dismissed. 
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Devadoss and Waller, JJ. 

(Guduthuru) Thimmappa —Plaintilff— 
Appellant. 

V. 

V. Balakvishna Mttdaliar and anothev 
Defendants—Respondents. 

Appeal No. 166 of 1923, Decided on 
bbh October 19-5, from the order of the 
Sub-J.. Bellary, in O. S. No. 16 of 1921, 
D/- 7th March 1923. 

Civil P, C., S. 1C —carried on <t/»o 
places—Courts In both 'placc'i can entertain a suit 
Jor dissolution of partyicrshlp. 

Whero partnership business' is carried ou at 
two plaoes, the cause of aotioa arises iu both the 
plaods and the Courts have jurisdiction to enter¬ 
tain tbo suit for dissolution of partnership in 
either of these places : 4 Jlf. if. O, li. 218, Foil. 

[P. 427. 0. 2J 

A, Visioanatha Aiyar —for Appellant. 

M, Subbaroya Aiyar —for Respondents. 

Judgoaent. —The question in this 
appeal is whether the Subordinate 
Judge's Court at Bellary had jurisdiction 
to try the suit. The suit was filed so far 
back as 5th March 1921, and tho Sub¬ 
ordinate Judge decided that the Court 
had no jurisdiction on the 7th March 
1928. The defendant raised the question 
of jurisdiction in Issue 15. A preliminary 
issue like this should have been disposed 
of at tho earliest opportunity. The 
learned Suboidinate Judge did not do 
that, but after a number of witnesses 
were examined on commission, and after 
fche defendant took time to adduce 
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evidence, he decided this question in 
favour of the defendant. 

The suit is for dissolution of partner¬ 
ship. The plaintiff, who is a resident of 
Bellary, entered into partnership with 
the defendant, a resident of Coimbatore, 
for the purchase and sale of ootton. 
Under the arrangement they were to 
share the profits. It is unnecessary to 
consider what shares the plaintiff and 
defendant had in the partnership as it 
is a matter which has to be determined 
in a suit. The defendant admits that 
partnership arrangement was entered 
into and that the plaintiff and he were 
partners. But his contention is that 
the partnershii) business was carried on 
only in Coimbatore and not in Bellary, 
and, therefore, the Court at Bellary had 
no jurisdiction. Under the arrangement 
the plaintiff was to purchase cotton not 
only at Bellary but in other places, 
but the sale of tho cotton was 
to be effected at Coimbatore where 
cotton mills are situate. The accounts 
of the business were maintained at 
Bellary as alleged in para. liO of the 
written statement. The defendant, 
though he denied that tho accounts were 
maintained in Bellary, did not choose 
to say where tho partnership accounts 
were maintained. His vakil now says 
no accounts were necessary as it was 
arranged that the profits of etch con¬ 
signment should be settled at once. 
This is a very strange arrangement of 
settling accounts of partnership in which 
very lai’ge consignments of cotton were 
made. Inasmuch as the defendant 
chooses to say that no accounts were 
kept by him at Coimbatore in connexion 
with the partnership it cannot be said 
that the partnership was carred on only 
at Coimbatore. The learned Sibordinate 
Judge has evidently made a nistake in 
holding that substantial i>ortion of the 
business should be carried on at Bellary 
in order to give jurisdiction to the Bellary 
Court. Where partnership business is 
carried on at two places, the cause of 
action arises in both the places and the 
Courts have jurisdiction to entertain 
the suit for dissolution of partnership 
m nithev of these plaoes. In this case 
both the Coimhato-e as well as the 
Bellary Court have jurisdiction to entei- 
Uin the suit. This suit was filed in the 
Mlary Court. That Court had jurisdic¬ 
tion to try the case. In Maak 
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Saib V. Khajee Meah Sahib (l), Bifcfcles- 
ton, J., observes at page 222: 

“As regards a suit of this nature, when it 
appears that the partnership business is carried 
on substantially iu two or more places, I think 
that the cause of action does partly arise in each 
of these places within the meaning of S. 12 of our 
charter.” 

Their Lordships of the Privy Council 
attach importance in connexion with the 
carrying of the business to the fact that 
the partnership accounts are kept at 
a particular place. In Luckmee Chwid 
V. Zorawur Mull (2) their Lordships 
observe: 

“ Where can it be said that the cause of action, 
supposing it exists for that balance, properly 
arose. Muttra was, undoubtedly, the central 
place of business; at Muttra the partnership 
books were kept; at Muttra the partners would 
have recourse to those books for the purpose of 
ascertaining the state of the transactions between 
them; and if. in the result, a balance was due 
to the appellants, Muttra would be the place 
where the payment of that balance would havs 
to be made. It, therefore, appears clear to their 
Lordships that if there is a cause of action arising 
out of the balance resulting from these partner¬ 
ship transactions, that cause of action arose at 
Muttra.” 

Here, as already observed, the books of 
the partnership were maintained by the 
plaintiff at Bellary. Therefore the cause 
of action for a suit of this kind did arise 
within the jurisdiction of the Bellary 
Court. The Subordinate Judge has 
entirely gone out of his way in consider¬ 
ing whether the accounts have been 
satisfactorily kept or not. That is a 
matter wjucb will have to be dealt with 
when the suit is tried on the merits. 

In the result we set aside the decree 
of the Subordinate Judge and direct him 
to restore the suit to file aod proceed 
with it according to law. The respon¬ 
dent will pay the costs of this appeal. 

Case remanded^ 

(1) 4 M.lL C. R. 218. ; ” ^ 

(2) [1859*613 8M. I. A. 291=1 W. R. 35 (P.C.). 
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Phillips and Ramesam, JJ. 


Tmani Sat)/a7iaraya7ia 
})ollants. 



and others —Ap- 


Devarnkonda Satf/cniaraijana Mootthy 
and another —Respondents. 

Appeal No. 184 of 1924, Decided on 
24th Soptemhor from the decree 

of the Sub-J., Kiatna, at Ellore, D/- I3fch 
December 1923, 


Hindu Law — Debts — Son's liability — Prevlou'i 
mortgage—Debt Is binding on sons, though father 
may not be personally liable. 

Any prior mortgage debt due by the father 
is valid as an antecedent debt and it is not 
necessary that the mortgage debt must also be 
enforcable as a personal liability; 42 Mad. 711 
and A. I. R. 1924 AIL 543, Foil. [P. 429, C. 1] 

A. Krishuaswamy Aiyar and V. 
Govindachari —for Appellants. 

N. Rama Rao —for Respondents. 

Judgment. —This is an appeal against 
a decree on a mortgage executed by the 
1st defendant, father of Defendants 2 
to 5. The mortgage was executed in 
order to discharge a prior mortgage deed 
executed by the 1st defendant in 1906, 
Ex. B, the suit mortgage being Ex, A 
dated 10-10-1915. The Subordinate 
Judge has given a decree, holding that 
the mortgage having been executed to 
discharge an antecedent debt of the 
father is binding upon the sons’ shares, 
and he relies on the Full Bench decision 
of this Court in Ariimugham Chetty v. 
Muihxtkowidan (l). 

For the appellants it is contended 
that the decision is not applicable 
because in the present case a portion of 
the previous debt could only be enforced 
as a mortgage debt and not a personal 
debt of the father. ■ This question 
has not been considered in the 
lower Court and it is not at all clear 
whether the personal liability is barred 
or not in respect *of the first three in¬ 
stalments. Whether it is barred or not, 
however, the case can be disposed of on 
another ground. It has definitely been 
held in Gouri Shankar Siayh v. Sheo- 
nandan Misra (2), that a mortgage debt 
whether the personal liability is barred 
or not, is an antecedent debt binding on 
the son’s shares. This same principle 
has been adopted in Arumugham Chetty 
V. Mnthukoundan{\), and although it 
may be said that in that case the 
l)ersonal liability had not been barred 
and that, therefore, the decision is not 
strictly in point, yet in view of the 
form of the questions propounded hy 
the referring Bench it is clear from tie 
judgment that the first of the questions 
was dealt with as a general qwesUon, 
and in effect the decision of the 
Bench is that any prior mortgage debt 


1) [1919] 42 Mad. 711=(1919) M. W N. 4^— 

.S7 M. L. J. 166=9 L. W. 565=26 M. L. T. 

96 (F. B.). 

2) A. I. R. 1924 All. 543. 
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dde l)y the father is valid as an an* 
teoedent debt and this decision is not 
qnali^ed by any expression of opinion 
that the mortgage debt must also be en¬ 
forceable as a personal liability. 

We, therefore, follow these two cases 
and dismsss the appeal with costs. 

Time for redemption is extended to 
three months from this date. 

Appeal dismissed. 
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. Madhavan Nair, j. 

Aj'iinachalaTn Clietty —Petitioner—Ap¬ 
pellant. 

% 

V. 

Abdul Suban Sahib —Respondent. 

Civil Revision Petition No. 971 of 

1923, Decided on 25th September 1925, 

from the order of the Small Cause Court 

Judge, Trichinopoly, in E. A. No. 1262 
of 1923. 

Civil P. C., S. 47— Decree against minor — 
Minor not represented in suit—Executing Court 
IS not bound to execute : Case-law dlsctissed. 

A minor against whom a decree is passed but 
who was not represented in the suit, can object 
to the execution of the decree, and the executing 
Oourt can entertain such objection. 

[P. 430, C. 1] 

K, Rajah Aiyai —for Appellant. 

T. V. Muthukrishna lyei —for Respon¬ 
dent. 

Judgment— The decree-holder in 
Small Cause Suit No. 3163 of 1919 on the 
file of the Court of Small Causes, 
Inohinopoly, is the petitioner. He 
obtained a decree against the respon¬ 
dent. The respondent was a minor and 
“ot represented in the suit in which 
the decree was passed against him. In 
execution of the decree, the petitioner 
arrested the respondent and then the 
amount mentioned in the warrant was 
deposited by his surety in the Court and 
he was set free. An application was filed 
by the minor respondent asking the 
Court not to allow the petitioner to take 
the money on the ground that, at the 
time when the decree was passed, he was 
a minor and as suoli the decree was a 
nullity and not binding on him. The 
lower Court, accepting this contention, 
auow^ his prayer and the present Civil 

Petition is filed against that 
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On behalf of the petitioner, it has been 
contended before me that the Court 
below as an executing Court was bound 
to execute the decree as ic stood and was 
not entitled to go behind the decree 
questioning its validity. In support of 
this contention, reliance has been placed 
by the learned vakil for the petitioner 
on a decision in Kalipada Sarhar v. Hari 
Mohan Dalai (l). In that case, the 
plaintiff was a lunatic and was repre¬ 
sented by his wife. The suit was 
dismissed and costs were allowed to the 
defendant. Execution was sought against 
the plaintiff’s son, the plaintiff having 
died in the interval. In the execution 
proceedings the lunatic’s widow was 
appointed guardian ad litem and she 
objected that when she was appointed 
guardian for the lunatic in the suit 
she was a minor. The executing Court 
overruled this objection. On appeal the 
High Geurt affirmed the decision. In 
the course of the judgment in that case 
the learned Judges made tlie following 
general observations which have been 
strongly relied upon before me : 

“ It ^ is indisputable that the Court 
executing the decree must take the decree 
as it stands and has no power to go 
behind the decree or to entertain an 
objection to the legality or correctness 
of the decree.” This case has been re¬ 
ferred to and distinguished by the Patna 
High Court in / unqli Lall v. Laddu Ram 
Manvari (2), In that case, it was held 
that when at the time of passing of final 
decree in a mortgage suit, one of the 
judgment-debtors was dead and his 
representatives had not been brought on 
record, it was open to such representa¬ 
tives to object to the execution of the 
decree on the ground that the decree 
was a nullity. The learned Judges base 
their decision on the ground that there 
IS a well-known distinction between 
voidable decrees and decrees which are 
absolutely void, and since tlie decree 
passed against a dt'ad person is a void 
decree, it was their opinion that the 

question of validity of the decree might 
be raised in execution proceedings The 
correct significance of the decision in 
KaUpada Sarhar v. Hari Mohan Dalai 
(1) IS poi nted out by the learned Judges 

(1) [1917] 44 Cal. 6^24 cTl J 
^ ^ 0. W. N. 1104. ’ 

(8) [1919] 4 Pat, L. J. 840=:(19i 9) p w p r 
105 (P. B.). ' 
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by drawing attention to the concluding 
sentence of the judgment in that case, 
which runs as follows :— 

“ This, no doubt, assumes that there 
is a valid decree in existence, that is, an 
adjudication by a Court of justice, a 
decree or order which has not ceased 
to be operative and is capable of execu¬ 
tion.*’ 

The question, therefore, to be considered 
is whether in the case before us, it can 
be said that there is an operative decree 
or a decree which is capable of execution. 
It has been held in Sahrnmama v, 
Vaithinatha Aiyar (3) that in a case 
where a decree was passed after tlie death 
of the defendant, and before the legal 
representatives were brought on record, 
that the objection raised really related 
to the jurisdiction of the Court that 
passed the decree and it might well be 
considered under S. 47, Civil P. O. As 
the decree is a void decree, it might be 
disregarded altogether without taking 
any proceedings to set it aside. 

On the authorities, therefore, it seems 
to me that the lower Court was right in 
allowing the respondent to raise the 
question under S. 47 of the Civil P. C. 
Arguments based upon the policy of S. 47 
might be put forward in support of the 
arguments advanced on either side. In 
my ojanion, the losver Court s decision 
is right and I dismiss this petition with 
costs. 

Petition dismissed. 

[I'JISYTs Ma^ds^r” 
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{Alampalh) 
tioner: 


Jackson, J. 

K risk 7i a n —Accused — Pefci ■ 


Municipal 
M unicipality 


v. 

Prosecutor, Cannanore 
-Complainant—Respondent. 

Criminal Revision Case No, 187 of I9i5 
a,ua Criminal Revision Petition No. 167 
of 1925, Decided on 20th October 192 j, 

from the judgment of the 

trate in S. T. No. 1 of 1925, D,- 10th 

i'^ehruary 1925. 

{a) Madras histricl MunidvalUxcH Act^ [boJ 
lOiiO), a. ‘219 —Machinery contemplafed *5 that 
ii'otkcd by jxnrcr such a*? steam Handlooms ate 

,'jciaded. 

Tho iiiacliinerv contemplated in the Act is 
jjiachincry worked by power such as steaun 
or electrical power, and should be confinea to 


such forms ot machioery as may reasonably be 
held to be in the same category as combustibles 
and unwholesome or dangerous trades, but 
machinery worked by hand such as handlooms 
or sewiug machines is excluded. [P. 431, 0.1] 

(6) Madras District Municipalities Act (6 of 
1920), S 5 (a)—Maggoms Is not machinery, 

A collection of maggoms is not machinery under 
8ch. 5 (q , and so a licence is not necessary for 
its use. [P. 431. 0.1} 

K. V. Peddi —for Petitioner. 

N, Govindan —for Respondent* 

Public Prosecutor —for the Crown. 

Order .—Petitioner seeks to revise 
the finding and sentence of the Bench 
Court, Cannanore, fining him Rs. 10 for 
failure to take out a license under 8. 249, 
Act 5 of 1920. 

It is admitted that petitioner has a 
weaving factory containing nine looms of 
the sort which the weaver works with 
his hands and feet, known as a 
maggo7n or European loom. The Bench 
has found that he was liable to 
take out a license for using for 
an “ industrial purpose ” machinery as 
provided in sub'Ol. (q) of Scb. 5, Act 5, 
19-0. The question for determination is 
whether those looms are machinery with¬ 
in the mischief of the Act. 

The learned Public Prosecutor argues 
that the sub-Cl. (q) covers anything 
which is likely to he dangerous to human 
life, or health or property, and any 
machinery used for an industrial purpose 
which is thus dangerous requires a license- 
On this interpretation of the clause, the 
word 'machinery* would be otiose. So 
long as the industrial process were danger¬ 
ous it would not matter whether it was 
performed by band, instrument or 
machine ; it would still have to be 
licensed. Something naore than a mere 
dangerous jn’oeess is evidently intended 
by machinery. " but the question is 
within what limits the word is 
employed. It cannot have been intended 
that anything which is commonly called a. 
machine must be licensed. For instance, 
no one has ever supposed that Singers 
sowing machines required license, and the 
literary sense of the word is too general 
to afl'ord any guidance. In old English, 
machine was synonymous with universe, 
and when Hamlet concludes his letter 
to Ophelia : “ Thine ever more most dear 
lady, whilst this machine is to him, he 
treats the word as the equivalent oi 
body. For a long time machine was useu 
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latl^ei^word for^ vehicle, a meaning 

in '* bathing machine,*’ 
still, 1 gather from the Public 
P^oseontor, prevalent in the more remote 
pai^ of the British Isles, and although 
snoh general sense are long obsolete and 
the term is now confined ‘to some sort 
of apparatus for applying mechanical 
power, it has within those limits a very 
wide application. Not only a handloom 
hot any hand instrument which involves 
more than one simple mechanical prin¬ 
ciple is a machine. For instance, though 
a hammer may be called an instrument, 
a nail extractor is a machine and a hand 
ginning apparatus is a machine. Thus 
even in its ordinary sense “ machine ” 
would seem to have a wider connotation 
than the clause intends. The statute 
itself affords no assistance by way of 
definition ; but I observe that S. 230 
refers to mechanical power and I think 
that this points to the right interpreta¬ 
tion. As observed by Professor Murray 
in the Oxford Dictionary in recent use, 
the word tends to be applied especially to 
an apparatus so devised that the result 
of its operation is not dependent on the 
strength ‘or manipulative skill of the 
workman. In other words, an apparatus 
driven by other than human and, I would 
add, animal posver ; 1 think that the 
machinery contemplated in the Act is 
machinery worked by power such as 
steam, water, or electrical power ; and 
machinery worked by hand such as 
handlooms, or sewing machines is exclu¬ 
ded, This, of course, is the limited sense 
in which machinery was understood at. 
the time oi the Luddite and siutilar riots. 
No doubt this is an arbitrary decision, 
aud it would be better if the statute 
contained its own definition, but it is the 
only definition which, after a careful 
consideration of the matter, seems to 
afford the licensing officer a clear 
criterion, and also to confine “ machi¬ 
nery in 01. (q) to such forms of machi¬ 
nery as may reasonably bo held to bo in 
the same category as oombustiblos, and 
unwholesome or dangerous trades. 

I find that a collection of jnagdonts is 
not machinery under Soh. 5 (q). The 
petition is allowed and the conviction sot 
aside. The fine should be refunded. 

Petition iiiiou'ed. 
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Devadoss, J. 

Ayyaru Pillai —1st Defendant—Peti¬ 
tioner. 

V. 

Varadaraja Pillai and another —De¬ 
cree-holder and 2nd Defendant—Respon¬ 
dents. 

Civil Revision Petition No. 1124 of 
1923. Decided on 30th September 1925, 
against the order of the Sub-J., Tanjore" 
D/- 15th September 1923. 

Ltmitafimi Act, Art. 182 {5)—AppUcatto7i 
oy atf^tgnee to transferee Court, for return of 
records—Application is sfep-ln-ald 

An application by assignee decree-holder to th*.- 
transferee Court prayii g for return of records 
to the parent Court for further ccnductirg the 
proceedings, i. c.. for his recegnitien as assignee 
IS a step-in-aid : 13 C.W.N. 633. lief. [P. 432 C. 1] 

S. Pamaswaitii Aiy^r foi' Petitioner. 

A. P. Pangaswanii Aiyangar —for 

Respondents. 

Judgment— This is a petition to 
revise the order of the Subordinate Judge 
of Tanjore recognizing the assignment 
of the decree in favour of the petitioner 
in the lower Court. The contention 
of Mr. Bamaswami Aiyar for the 
petitioner is tliat it was not competent 
for the assignee decree-liolder to make 
the application he did to the Court 
executing the decree. The decree wa- 
passed on 12th April 1915, by the 
Subordinate Judge’s Court, Tanjore It 
was transferred for execution to the 
District Munsif's Court of Tanjore by an 
application dated 18th July 1916 The 
assignee decree-holder applied to the 
District Munsifs Court on lOtb 
February 1920 for the issue of notice to 
one defendant under O. 21, R. oo and 
asked that the records mav he 
transferred along with the certificate to 
the Subordinate Judge’s Court, Tanjore 
for the purpose of furtlKn- conducting the 
suit. In It he also stated that the 
decree had been transferred to him bv 
assignment. The question is whether 
cnis IS an application which it is 

competent for the assignee decree-holder 
to make If he was competent to make 
the application ,t would he a step-in-aid 
of execution undei- Art. 182(5) of the 
Limitation .\ct. It is well settled that 
an a^ignoe decree-holder can apnlv oiil\ 
to the Court which passed the decree 
for being reoognued as the assignee of the 
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decree, and ifc is also settled that he 
cannot make an application only for the 
purpose of being recognized as an assignee 
decree-holder. His application must be 
one for execution and, therefore, if he 
does not apply for execution, his 
application would not be considered to 
be a proper application. In this case 
he asked that the records be sent to the 
otlier Court for the further conduct of 
what he calls a suit and I suppose he 
meant by it for the execution of the 
decree. It has been held in Krishnayyar 
V. Vflnkayar (l) that if a decree'holder 
(applies to the executing Court to send 
the records to the Court which passed 
the decree, that application is a step-in- 
iaid of execution and saves limitation. 
jWhether a transferee decree-holder can 
make a similar application is the question. 
In order that his claim as assignee 
decree-holder may be recognized, it is 
necessary that the papers should ho sent 
back to the Court which passed the 
decree. It is admitted that the assignee 
decree-holder was subsequentiy recog¬ 
nized to have got a proper assignment 
of the decree by the Subordinate Judge’s 
Court, Tanjore, which passed the decree. 
In order to get that relief his application 
to tlie executing Court to send back the 
papers to that Court is a competent one. 

1 tliink, in order to enable the Court 
which ])assed the decree to recognize him 
as the assignee decree-liolder, it was 
necessary for that Court to have the 
records sent up by the executing Court 
and an application for that purpose, I 
think, comes within the expression of 

step-in-aid of execution.” In this case, 
the application was not by assignee 
decree-iiolder for execution to the 
executing Court which no doubt be was 
incompetent to make till his assignment 
was recognized. But in order that the 
Court which passed the decree may pass 
an order under O. 21, R. 16, it was 
Ticcessary, though it might not ‘be so in 
every case, at least in this case that the 
papers should liavo been sent back. I 
hold, therefore, that tins application was 
a ]n'()pov one which the assignee decree- 
holder was comi>etent to make. In this 
eonnexion I would like to refer to the 
ea>^e reported in Monorathdas v. Ambika 
Kaitta Bose (2). In that case an 
application wliich was mad e by a person 

(1) [18H2] 0 Mild. 81. 

il) [UlOD] 9 C. I.. J. 413 ^13 C. W, K. 533. 


who got a title to a decree by operation 
of law, and who made an application 
before the Court which passed the decree, 
recognized him as being entitled to 
execute the decree, was a proper 
application. In this view of ‘the case I 
think the order of the lower Court is 
correct, and this petition is dismissed 
with costs. 

Petition dismissed. 
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Spencer and Madhavan Naib, JJ. 

C. P, S^thramania Aiyaj —Decree- 
holder—Petitioner. 

V. 

Official Receiver, Tanjore und another — 
Respondents. 

Civil Revision Petition No. 1140 of 
1923, and Appeal No. 140 of 1923, Decided 
on 23rd September 1925, from the decree 
of the Disb. J., West Tanjore, in A. S. 
No. 128 of 1921. 

{a) Provincial Insolvency Act {5 of 1920). Ss, 28 
ami 29— Vesting takes place only on adjudication 
and till then Court Is not boiotd to stay proceed¬ 
ings against insolvent. 

Under S. 28 vesting only takes place upon 
adjudication, and under S. 29 it is not till then 
that .V Court, in which proceedings are pending 
against a debtor, is bound to stay proceedings 
against the insolvent. [P 433 C 1] 

(6) Provincial In'^olvency Act (5 of 1920), S. 20— 
Interim Pecelver has not the potrers of Official 
Receiver, ^it has powers of Receiver under the 
Civil P. C. 

An interim Receiver does not possess the powers 
of the Olheial Receiver and has under S. 20 only 
the powers of a Receiver appointed under the 
Civil P. C. and is not clothed even with those 
powers till he takes possession of the debtor’s 
properties. [P 433 C 1] 

(e) Hindu Lan — Debts--Official Receiver can 
sell son*$ shares for antecedent debts of Insolvent 
father. 

The O.Ticial Receiver can exercise the right of 
the insolvent father to sell his son’s shf^res in 
immovable property to pav antecedent debts. 

' [P 433 C 2] 

T. R. Ramckandra Aiyat —for Appel" 
lant. 

S. Suhramania Aiyar and 0. A. Scsha~ 
cjiri Sastri —for Respondents. 

Judgment. —We are asked to revise 
the order of the District Judge of West 
Tanjore (Mr. Viswanafcha Sastri) setting 
aside a sale held in execution of a decree 
which had been confirmed by the Subor 
dinate Judge of Kumbakonam, The sale 
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3.0, 1910. Seven 
days .pPCBvionsly pn September 23rd, the 
first jndgment'debtor-Who is the father of 
^henther judgment-debtors, presented an 
inscnvency petition. An interim Receiver 
was appointed and he wrote and asked 
the Subordinate Judge to stop the sale. 
It was nevertheless held and confirmed 
by the Subordinate Judge on November 
27th. An adjudication order in insol¬ 
vency was made on December 15 th. A 
year later the adjudicition was annulled 
by the District Judge and the annulment 
was set aside by this Court on January 
23rd, 1923. 

At the outset it will be well to clear 
the ground of two errors. The learned 
District Judge states in his order that 
the adjudication took place on September, 
1920. The order which is before us is 


letter of September 2Sth, happened t6 be 
the Official Receiver of the Tanjore 
District, he was acting in the capacity of 
an interim Receiveri and, therefore, as he 
was not in possession of the debtor’s pro¬ 
perties, the Subordinate Judge was not- 
bound to stop the sale or to direct the 
property to be delivered to him under 
S. 52 : vide Secy, of State v. ChaTa 7 ijei- 
Lal (4). After the sale had been com¬ 
pleted there was no reason for setting it 
aside besides the suggestion that the price 
fetched was low. The encumbrances on 
the properties were all set out in the 
remarks column of the sale proclamation.. 
Instead of requiring evidence as to the 
value of the items sold, the learned Judge- 
was guided by hearsay information as to 
the prices of land prevailing in and near 
the town of Kumbakonam. It was not 


under the hand and seal 'of the Official 
Receiver of the Tanjore District and is 
dated Decenaber 15th, 1920. Next the 
affidavits filed in support of the petition 
under O. 21, R. 90 to set aside the sale, 
declare that the properties of the insol¬ 
vent had become vested in the Official 
Receiver. Under S. 28 of Act V of 1920 
vesting only takes place upon adjudication 
and under S 29 it is noc till then that a 
Oourt, in which proceedings are pending 
against a debtor, is bound to stay them. 

An interim Receiver has, under S. 20 
only the powers of a Receiver appointed 
under the Civil P. 0., and is not clothed 
even with those powers till he takes 
possession of the debtor’s properties. This 
is clear from the section, itself. A 
Receiver appointed under the Code must 
obtain possession before the leave of 
the Court is required for disturbing his 
^saession. Until he is actually in posses¬ 
sion A creditor is not debarred from pro¬ 
ceeding to execution (vide) Livinia Ashton 
V. Madhabmoni Dasi (l) ; Kanailal v. 
Nanoo Bibi (2), Rajah Jagadisk Chandra 
Deo Dhabal Deb v. Bhttbanestvar Mitra (3). 

The Receiver referred to in 83.51 and 
52 is a Receiver appointed upon adjudica¬ 
tion and the learned District Judge was 
of opinion that the Subordinate Judge 
ought to have stopped the sale as soon as 
he was informed about the appointment 
of the Official Receiver as interim 
Rece iver. Although the writer of the 

n 0. U J. 489=ua w. N. 660^ 

10 0. L. J. 404—93 0. W. N. 069. 
1093 Oal. 191. 

1926 M/55 Si 56 


[i) [10103 
(9) [1010]$ 
18) A, I. R. 


shown that any material irregularities 
were committed in the publication or 
conduct of the sale or that anyone 
sustained substantial injury thereby. As 
regards the sale proceeds in Court the 
Subordinate Judge has told the Receiver 
that he may make any application that 
he may be entitled to make in respect of 
them. As the sale took place after the 
petition to be declared insolvent was 


presented, applications for distribution of 
the assets will be dealt with under S. 51. 

As regards the sons’ shares the learned 
District Judge observed that the Official 
Receiver can exercise the right of the 
insolvent’s father to sell his son’s shares 
in immovable property to pay antece¬ 
dent debts. This view as to the powers 
of an Official Receiver under the Provin¬ 
cial Insolvency Act receives support from 
Eangayya Chetti v. ThanikachaUa Mudali 
{^KNumia Brahniayya Setti v. Chidara- 
boyina (6), Kuppusavii Ooundan v. Mari' 
muthu Ooundan (7) and Narasimula v 
Basava Sankarani (8) and is consi«^tent' 
with the acknowledged right of creditors' 
to proceed against the sons’ shares for the* 
satisfaction of debts of a Hindu father 
that are neither illegal nor immoral and 

I T ^ % in the interests of 

the creditors the father’s power ofdisnosi- 
tion of property for discharging anteR« 

dent debts should not be lolt 
l^ing^judicated insolvent, but should be' 

(4) A. I. R. vm liahTwiT ' ~ 

(6) [1896] 19 Mali. 74. 

(6) [1903] 26 Mad. 9l4. 

(7) A 1. R. 1925 Mad, 69 

(8) A. 1. R. 1925 Mad, 949. 
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vested in the responsible official who is 
entrusted with the proportional distribu¬ 
tion o£ this estate and payment of his 
debts. 

A different view lias been taken by a 
Bench of this Court as to the powers of 
an Official Assignee over the son’s shares 
under the Presidency Towns Insolvency 
Act» in Offical Assignee of Madras v. 
Bamachandra Ayyar (9) and by the Judi’ 
cial Committee of the Privy Council in 
Sat Narain v, Behari Lai (lO) who had 
to construe the meaning of S, 2 (c) and 
52 (2) (b) of the Act, of which the latter 
section has no counterpart in the Provin¬ 
cial Insolvency Act, with which we are 
now concerned. Their Lordships e.i- 
pressed no opinion as to the correctness 
of Bangapya Chetti v. Thanikachalla 
Mudali (5) and Nunna Sctti v. Chidara^ 
hoyina (6) which, as they point out, are 
decisions under different statutes. 

It may be that in the light of the Privy 
Council’s decision as to the power exer¬ 
cisable by an Official Assignee under the 
Presidency Towns Insolvency Act, the 
correctness of the decisions of this Court 
as to the lowers of Official Beceivers 
under the Provincial lusolvency Act may 
some day require reconsideration, but it 
is unnecessary to discuss the question 
further in the present case because the 
learned District Judge was certainly 
mistaken in thinking that the powers of 
an Official Beceiver, whatever they may 
be under a correct interpretation of the 
^ectiftns of the Provincial Insolvency Act, 
was possessed by an interim Beceiver,,in 
whom, for want of an order of adjudica¬ 
tion, the property of the insolvent had 
nob yet vested. 

The Civil Revision Petition is allowed 
and the order of the Subordinate Judge is 
restored with costs of the petitioner in 
this Court including the printing of docu¬ 
ments which was done in C. M. S. A. and 
1 n the District Court, and the costs in 
C. M. S. A. No, 37 of 1922 in this Court 
and the District Court to be paid out of 
the insolvent's estate. 

The Civil Miscellaneous Second Appeal 
(No. 140 of 1923) is dismissed as a second 
appeal will not lie by reason of S. 104 (2), 
Civil Procedure Code. 

Appeal dismissed* 
Bevision allowed. 


CJ) A. 1. H. Ili2a Mud. 55. 
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Full Bench 

Coutts-Trotter, C. J., Phillips and 
Kumaraswami Sastri, JJ. 

{Katreddi) Bamiah and another —De¬ 
fendants 2 and 15—Appellants. 


v. 

Kadtyala Venkata Suhbamma and 
others —Plaintiffs and Defendants 1, 3 
to 14 and 16—Respondents, 

Appeal No. 70 of 1921, Decided on 
Slat March 1925, from the decree of 
the Addl, Sub.-J., Ellore, in O. S. No, 35 
of 1920. 

(rt) Hindu Wills Act-Will by Hindu re. 
property In the moffussill—Estate vests in exc’ 
cutor 071 date of death — No7i-obtaining of private 
does not affect his powers—Probate (Observations 
of P. C. in 22 Cal. 788 at 796 treated as obiter — 
Calcutta view disscyited frosn). 

In the case of a. Hindu will executed iu the 
moffussil to which the Hindu Wills Act does 
not apply, the estate vests in the executor, who 
accepts office, from the date of the testator’s 
death, and the provisions of the Probate and 
Administration Act arc applicable even though 
probate has not been obtained : (Cuv-iau> exhau. 
stively discussed.) [P. 447, C. 2.] 

(6) Probate ayid AdniUilstratlon Act—Probate. 

The Probate and Administration Act is, as it 
stands, a measure purely permissive so far as the 
necessity for taking out probate is concerned, 

[P. 442, C. 2] 

A, Krishnaswasni Aiyar —for Appel¬ 
lants. 


Advocate" General, G. Laksh mannas 
V. Suryanarayana, A. Satyanarayana, 
P. Bapiraju and Ch. Baghava Bao —for 
Respondents. 

Order of Reference to a Full Bench. 

Spencer, J. —M. Subbanna executed 
a "Will on 22nd September 1914, and 
died more than two years afterwards 
on 5th January 1917, leaving no sons, 
bub a daughter, a daughter’s son and a 
widow. 

He appointed his wife executrix of 
bis Will, authorizing her to pay his debts 
out of the proceeds of 1,000 bags of 
paddy that be had in store in 1914, to 
recover sums owed to him by others, to 
sell a certain bouse and site, to carry 
out certain charitable and religious dis¬ 
positions, to adopt a son and to manage 
the adopted son’s one-third share of 
immovable property till he attained 
majority, etc. and then follows a general 
clause : I authorize my wife to con¬ 

duct all the remaining affairs in my 
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Bespondent's vakil attempted 
to argue that 1st defendant was only an 
executrix for a limited purpose (of. S. 35 
.of Pro^t^ and . Administration Act), and 
• that the ^intention, of t the testator. wps to 
empower her to transact only ■ those 
'-affairs which he specifically mentioned 
injtjie "VVill. The use of the Telegu 
words (yavattu and tatimma) in this 
.passage is to my mind consistent only 
with one meaning and that is that the 
testator intended his wife to be his 
general executrix. He provided in his 
Will that his entire immovable property 
■(excluding certain purchases of land 
which he had dedicated to temple wor¬ 
ship) should be divided into three shares, 
4ind one share given to his daughter’s son 
i(2nd plaintiff), one to his adopted son 
(16th defendant), and one to his widow 
•(ist defendant) for life, and that after 
her death her share should be divided 
between his daughter’s son and the son 
adopted by his widow. The genuineness 
-of the Will is not disputed. Owing to 
the lapse of time between the making of 
the Will and the testator’s death, and 
the expense of law suits which he en¬ 
gaged in during his life, the paddy men¬ 
tioned in the Will as a fund for discharg¬ 
ing debts was not available to the exe¬ 
cutrix, apd she consequently had to sell 
*23 acres 68 cents of wet land under Ex. 1 
to the;2nd defendant for the purpose of 
paying certain promissory notes and 
decree debts left owing by her husband 
when hd died in 1917, and she further 
entered into a mortgage in favour of the 
15th defendant for a similar puri)Oso 
•during the pendency of the present suit, 
which was instituted by deceased’s 
daughter and daughter’s sou to obtain 
.possession of the properties allotted to 
them under a family settlement alleged 
to have been arranged 13 days after the 
testator's death, or in the alternative to 
recover their legacies under the Will 
unencumbered by the sale, leases and 
mortgages to 2Dd, 3rd, 6th and 15th 
defendants, respectively, and inosno 
profits for two years. The Subordinate 
Judge found for the plaintiffs and ac¬ 
cordingly granted them a preliminary 
decree subject to the condition of their 
paying I to lat dofondant Rs. 1,946 as 
their share of tte debts amounting to 
Be. 6,000, for which the testator was 
liable at the date of his death. The 
ipurohasor and tho mortgagee (Defendants 


2 and 15) from the widow appeal. The 
argument put forward on their behalf 
was that, as the estate vested in the 
executidx from the date of the testa- 
tor,’.§ death- by virtue of the AVill, she 
could sell or mortgage his property 
to pay off his debts and could give the 
purchaser or mortgagee a good title. 

As the Will, with - which we. ,ave con¬ 
cerned, was not executed by a Hindu 
within the City of Madras and does not 
relate to immovable property situate 
within this Court’s Original Side juris¬ 
diction, the Hindu Wills Act has no 
application to it, and consequently it 
was not made imperative by S. 187 of 
the Succession Act that the executrix 
should take out probate in order to 
establish her right to deal with the 
deceased’s estate. Section 179, which 
speaks of vesting, does not apply to the 
Will of a Hindu, but S. 4, which is the 
corresponding provision of the Probate 
and Administration Act, applies. Section 
12 of that Act states that probate of a 
Will, when granted, establishes the Will 
from the death of the testator and 
renders valid all intermediate acts of 
the executor as such, thus imjdying that 
they are not valid until probate is 
granted. I take this to mean that tho 
executor of a Hindu Will u.ay do all acts 
which the Will enjoins or permits liim 
to do wibliout any risk of liaviog his 
authority to act qua executor questioned, 
but that if he exceeds his authority and 
does acts which the Will does not ex¬ 
pressly authorize him to do, such as the 
disposal of immovable property requir¬ 
ing the permission of Court wliich can 
only be given under S, 90 (2), such acts 
are voidable at tho instance of any 
person interested, unless and until tho 
executor obtains probate or letters of 
administration and gets an order of C<mn 
to validate what he has done in tho in¬ 
terval between the testator’s tloath and 
the issue of probate or letters adiuinis- 
ration. What acts an executor can 
under English Law do before obtaining 
probate are set out in Wiiliuis on Exe¬ 
cutors, Vol. 1, at pp. 2l3 to 215. They 
include tho payment of debts owing bv 
tho deceaseil and the disjxisal of the 
testator’s goods and chattels and real 
estate. An executor could always sell 
jiersonaUy in oixler to pay debts. :ind 
sinoo 1897 lie can sell, lease, or mortgage 
lealtv fv>r that purpose : vide I'nges (^93 
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to 704. His 1)0 5v91' of disposal is ab¬ 
solute, but as he cannot niaintain an 
action before probate though he can be 
sued if he has intermeddled with the 
estate, it becomes necessary for probate 
or letters of administration (if he dies 
first) to ’ be obtained in order to justify 
liis actions as executor. 

4 I , 

There appears to be some divergence 
of opinion between the Calcutta and 
Bombay High Courts in the view taken 
by them as to the position of the exe¬ 
cutor of a Hindu or Muhammadan Will 
who does not take out probate, Mr, 
Justice Pugh, in Calcutta, regarding him 
as a mere manager for the purpose of 
paying the debts and distributing 
the estate : Bibee v. 

Mahomed I shale (l)J and Mr. Justice 
Russel and Mr. Justice Marten in 
Bombay treating him as an executor 
in whom the estate vests by virtue of 
S. 4 of the Probate and Administration 
Act ; [Narrandas Ramji v. Narrandas 
Ilam)i{2y\ and Sir Mahomed Yusuf 
Hargovandas Jivan (3).] 

So far back as 1878 Markby, J., in 
Prosunno Chunder Bhuttacharjee v. Kristo 
Chytunnn Pal (4) and Aherodemoney 
Dossec V. Doorgamoney Dossee (5) held 
that the executor of a Hindu Will did not 
represent the deceased by virtue of the 
Will until he had obtained probate and 
the property did not vest in him by his 
mere appointment as executor in the Will, 
and Maclean, C. J., in Sarat Chandra 
Banerjee v. Bhupendra Nath Bosu {io) 
exju’essed an opinion that the inclusion 
of the vesting sj^ction under the chapter 
relating to the grant of probate and let¬ 
ters of administration was an indication 
that tlie vesting followed from the grant 
of probate and that till then the executor 
hold the property only as manager. There 
]S also an observation of the Judicial 
Committee in Administrator'Oeneral of 
Bengal v. Prcmlal Midlick (7), that prior 
to the Hindu Wills Act (the case before 
them being one of a Will made in 1889 by 
a Hindu resident of Calcutta City) the 
I)owers and functions of the executor of a 


Hindu estate were those of a manager 
rather than those of an executior' 
of an English Will, that hA ■ did 
not require probate and that - -pro¬ 
bate if obtained would not have ves¬ 
ted him with any title to the estate,, 
either real or personal, which he adminis¬ 
tered. The decision of the same tribunal 
in KurruUdain Bahadur v. Nufsbdt*ud' 
dowla Abbas Sossein Khan (8), which by 
referring to Ss. 4, 59 and 90 of the- Pro¬ 
bate and Administration Act draws a 
distinction between executors under the 
Act and other executors who fail to take 
out probate, throws light on this debated 
question. The Courts of Madras, Bombay 
and Calcutta seem to be all agreed' that 
the executor of a Hindu Will made in the- 
mofussil derives his title from the Will 
and that he can pei'form any of the 
duties cast on him by the Will without 
taking out probate [vide Ganapathi Aiyar 
V. Sivamalai Goundan (9); Balakrishnudu 
V. Narayanaswamij Ghetty (10) ; Rajah 
Parthasaraihy Appa Rao v. Rajah Ven- 
katadri Appa Rao (il)]. Even thelearned 
Judges who decided Sir Mahomed Yusuf 
V. Hargovandas Jivan (3) were agreed in 
thinking that an executor who did not 
take out probate would be subject to any 
restriction in the Will as to the disposal 
of immovable property. Such a disposal: 
as would interfere with the literal per¬ 
formance of the trusts imjwsed by the 
Will on the executor in respect of the- 
specific bequests of immovable property 
would not be valid unless the executor 
obtained probate and obtained the direc¬ 
tions of the Court under S. 90- 
(2). The executor of a Hindu; 

Will has not in my opinion the 
general powers of an executor of an 
English Will, as there is no section in 
the Probate and Administration Act 
giving an executor the wide powers con¬ 
ferred by S. 269 of the Succession Act^ 

In Ganapathi Aiyar v. Sivamalai Goun^ 
dan (9), Sundara Aiyar and Sadasiva 
Aiyar, JJ., observed, “We can see nothing 
in the Act as it stands to prevent the 
executor from from acting as executor and 
exercising the powers given to him under 
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tlvei^«llr!wi6hQuti obtaining probatp.*' My 
leaT^pa^d’itrQtber, whose judgment I have 
hadwthaf advantage of raading, apparently 
tlvaks’that this observation goes too far 
«ind< that ian executor- of a Hindu Will in 
the mbf'ussil has none of the powers of an 
•executorlunder the Probate and Adminis*^ 
tration Act, unless he first takes out pro¬ 
bate.- This is in effect the Calcutta view. 
1 would not go so far as to say that an 
executor appointed by Will, who does not 
take out probate, is not an executor with* 
in the Act, as I think that S. &0, Cl. (2), 
recognizes the existence of two classes of 
executors } (l) those executors who get 
probate and obtain orders of Court for 
disposing of immovable property ; and (2) 
those executors who not do so and are 
restricted to the terms of the Will. The 
section speaks of even the former class as 
having- the property vested in them, al¬ 
though probate has not been granted to 
them. 

As the 1st defendant, by disposing of 
23 acres 68 cents of wet land under Ex. 1 
in favour of the 2nd defendant for a price 
of Bsi4,500, disabled herself from carrying 
out the testator’s wishes in their entirety 
as to the division of his immovable pro¬ 
perty among his heirs in the manner set 
out in the Will and as she did not, 
either before or after the sale, 
validate her act by taking out pro¬ 
bate: and obtaining permission of the 
Court' to dispose of the testator’s im¬ 
movable property for discharging his 
debts, the learned Subordinate Judge 
was right in my opinion in declaring the 
sale-deed in favour of the 2nd defendant 
to be not' valid and binding on the heirs 
under the Will. Similarly the mortgage 
must also have been invalid so far as it 
interfered with their obtaining a distribu¬ 
tion of their shares, but being executed 
pendente lite the plaintiffs wore entitled 
to ignore it. 

1 am inclined to treat the 1st defend¬ 
ant as an executrix who has exceeded 
the limited authority given to her under 
the Will as regards the disposal of im¬ 
movable property and has failed to invest 
herself with the power that she might 
have got by taking out probate and 
applying to the Court to permit her to 
dispose:of that property in a manner not 
authorised by the will. 

; AVhether when the assets set apart 
UUdeu the will were not available for 
diiehfikrging the testator's debt, the 1st 


defendant, either' as exec^utrix wiijbqut 
probate or as the. manager or.. person. in 
actual possession of the estate^ would 
have power to sell any portion of-it, for 
the necessary purpose of discharging the 
deceased’s debts and could give a good 
title to the purchaser is a question that 
has not been argued before us. As the 
determination of this question will large¬ 
ly depend on the answer to be given to 
the question of law formulated ‘by my 
learned brother, I agree to the reference 
to a Full Bench in the terms proposed in 
his judgment. 

Srinivasa Aiyangar, J. —The main 
question that arises in this appeal is one 
of considerable difficulty and at the 
same time of great general importance. 
The difficulty of the question has been 
immensely increased by the wide diver¬ 
gence in the views, with regard to the 
question, of the various High Courts in 
this country. 

The daughter and the daughter’s son of 
one Venkatasubhanna, the testator, in¬ 
stituted the suit from which this appeal 
has arisen. The 1st defendant is the 
widow of the testator and the-16th de¬ 
fendant is the son adopted hy the 1st 
defendant to her deceased husband, the 
testator, under a power given to her hy 
his will. Defendants 2 to 15 may all be 
regarded as alienees claiming through 
the 1st defendant. 

The plaintiff’s claim was for having 
these alienations set aside and delivery 
over to the plaintiffs of certain lands 
alleged to have been agreed to be given 
to them under a family arrangement 
entered into by the 1st defendant, sub¬ 
sequent to the death of the testator, or, 
in the alternative, for a partition and 
delivery over to them of their shares in 
the estate of the deceased according to 
the terms of the Will. On belialf of the 
contesting defendants, namely, Defend¬ 
ants 1 to 15, it was inter alia pleaded 
that the 1st defendant was the executrix 
apix)inted hy the testator and that 
as such she was entitled to sell and 
dispose of the property of the deceased 
testator and that therefore, the 
alienations could not be set aside. 
The learned Subordinate Judge in the 
Court below found on a construction of 
the Will that there was no aptx^intment 
of the 1st defendant in the W ill as 
general executrix either expressly or In 
necossaiy implioation. On tins tir.ding 
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the lower Court set aside the alienations 
and holding that the family arrange* 
nient set up by the plaintiffs was not 
proved, gave a decree in their favour for 
their shares of the properties bequeathed 
to them under the Will subject, however, 
to a direction that the plaintiffs should 
])ay to the 1st defendant a fifth share of 
the total amount of the debts of the 
testator discharged by the 1st defendant. 

The first question, therefore, that 
arises is whether there is in the Will an 
appointment of the Isb defendant as 
executrix by necessary implication. The 
learned vakil for the appellants has 
addressed to us a lengthy argument to 
show that the lower Court was wrong 
in holding that there was no such ap* 
pointment. It seems to me that on a 
]ierusal of the entire Will and all its 
various clauses there can be no doubt 
whatever of the a])pointment of the 1st 
defendant as executrix by the necessary 
imidication. There is no .other person to 
whom the execution of the will is con¬ 
fided. Wherever the testator thought 
there was anything to be done by way 
of carrying out his ^intentions, he has 
directed that the same should he done 
or carried out l)y the 1st defendant. 
Thus the debts due to him are directed to 
be recovered by her. It is she that is 
authorized to obtain proper documents 
in respect of lands purchased by him, 
hut the sale deeds for which had not 
))cen obtained by him during his lifetime, 
and slie it is also that is directed to 
execute deeds of gifts and other docu¬ 
ments in respect of certain grants made 
by him. She is also directed to sell 
certain properties and utilize the sale 
])rocceds for the purjiose of certain chari¬ 
ties. She is also the person that is 
directed to get the Will registered within 
throe months of his death. Over and 
al)ovo all tliese, there is about the end 
of the Will tlie following sentence : “ I 
autliorizo my wife to conduct all other 
affairs in iny stead." The other affairs re¬ 
ferred to there should necessarily signify 
and include affairs other than those in 
iesi>ect of wliich he has given particular 
directions, U is impossible to regax*d this 
sentence a-v not amounting to a constitu¬ 
tion of the 1st defendant as his legal 
representative and the authority to 
eonduct all other affairs undoubtedly 
amounts to confiding tlie execution of the 
^\ ill t ) hoi- within the moaning of the 


definition of "executor.’* It almost sdems' 
to me that even apart from this sentenoe, 
the intention may be clearly gathered 
that she was the person to whom it was- 
the intention of the testator that the 
execution of the Will should be confided. 
But this sentence amounts almost to an 
express appointment. The lower Court 
was, therefore, clearly wrong in coming 
to the conclusion that the 1st defendant- 
was not the general executrix appointed 
by the Will. There was no reason what' 
ever to suppose, as the Subordinate Court 
seems to have done, that the 1st defen¬ 
dant was appointed an executrix only for 
certain limited purposes. 

The lower Court having arrived at the- 
conclusion that the 1st defendant was not 
the executrix at all, it became unneces¬ 
sary for that Court to discuss the question 
whether if she were executrix what her 
powers were as such executrix to make 
the alienations sought to be set aside. 
This leads me to the confeideration of the 
main question in this appeal, namely^ 
whether an executor appointed by a Will 
made in the moffiissil of the Presidency 
has vested-in diiifa'the'esbate of a^t^thtor 
and has all the powers of an executor as 
set out in the Probate and Administration 
Act even though such executor does not 
obtain probate of the will or whether his 
powers, unless he obtains probate, are 
only those of a mere manager as held in 
respect of executors previous to the 
Probate and Administration Act. It wa& 
unnecessary for the learned Subordinate 
Judge in the Court below to consider this 
question because on his finding that the 
1st defendant was not appointed as 
executrix at all, no such question arises 
for decision by him. As we have, however,, 
found that there is an appointment of the 
1st defendant as executrix, if only by 
necessary implication, it has become 
necessary to determine the nature and 
extent of her powers over the estate of 
the deceased. If it should he found that 
even though no probate may be obtained 
by the executor the estate becomes vested 
in him from the moment of the death of 
the testator as indicated in S. 4 of the 
Probate and Administration Act aud that 
he has all the powers of an executor as 
set out in that Act, then the tests to be 
applied for the purpose of determini^ 
whether or not the alienations made ^ 
him would be valid and binding would ^ 
entirely different to the tests applicable 
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iC fche oorreot view should be that unless 
and ontitl an eseoutor obtains probate his 
j)ower8 are only those of a mere manager. 
The present appeal, it seems to me, can* 
not be properly determined without 
coming to a decision with regard to this 
main guestion. If ultimately the view 
should prevail that the Probate and 
Administration Act is merely an enabling 
Act laying down the procedure for appli¬ 
cations for probate and letters of ad¬ 
ministration and their grant, and setting 
out the consequences that would follow 
on such grant being made or obtained and 
that therefore an executor of a Will made 
in the moffuasil, of the presidency has, 
till he obtains the probate, the powers 
only of a mere manager as though the 
Probate and Administration Act had not 
been passed, then in the view we have 
taken that the 1st defendant is the pro- 
perly appointed executrix of the Will the 
case will have to be remanded to the lower 
Court for the purpose of determining the 
question what the powers are of such a 
mere manager with regard to the disposal 
of the property of the testator and whe¬ 
ther having regard to the nature and 
extent of such jwwer the particular 
alienations in this case were %Yithin or 
beyond such powers. If, however, the 
true view should be held to be that in 
the case of Wills made in the moffussil 
the executors have, whether they obtain 
probate or not, all the powers of the 
executors as set out in the Act, then the 
question of the validity of the alienations 
might require to be determined with 
reference to the various sections of that 
Act and the provisions of the Will in 
question. I may at once state that the 
case of Ganapathi Aiyar v. Sivamalal 
Goundan (9), is a direct authority for the 
position contended for by the appellants 
with regard to the main question of the 
powers of an executor under the Probate 
and Administration .\ot. The lettmed 
Judges Suudara Aiyar and Sadasiva Aiyar, 
JJ., say at page 578 as follows ; “But wc 
can see nothing in the Act as it stands to 
prevent the executor from acting as execu¬ 
tor and exercising the powers given to 
him under the Act without obtaining 
probate The reasoning on whioli the 
learned Judges proceeded to arrive at that 
conclusion may be summed up as follows 
(1) There is no provision in the Probate and 
Administration Act wdiioh compels a per* 
fion appointed as executor under a Will 


to take out probate or letters of adminis¬ 
tration jvhereas there is such a provision 
in the Indian Succession Act as incor¬ 
porated in the Hindu Wills Act (2)- 
Under S. 4 of the Act all the property 
of the deceased vests in the executor as 
such. (3) Neither the preamble nor the 
heading of Chapter II in the Act, nor 
S, 12 requires that a different construction 
should be placed on S. 4. (4) Probate is 

not necessary to make a person an exe¬ 
cutor as his title as executor is derived 
under the Will. (5) Probate is merely 
the authentic evidence of the Will and 
not the source of the title of the executor. 
The learned Judges in coming to that 
conclusion, followed the decisions of the 
Bombay High Court in the case of Shail- 
Moosa V. Shaik Essa (12) and the case of 
Maihuradan Lowji v. Goculdas Mad)\owji 

(13) . The case of Sarat Chandra Baner^ 
jee V. Bhupendra Nath Bosu (6) was 
also cited to their Lordships but has been 
attemptei to be distinguished on a ground 
which I shall advert to latter. It may 
he convenient here to observe that the 
view of the Bombay High Court in the 
said two Bombay cases has ])een main¬ 
tained in several recent decisions of that 
Court. In Narrondan liamji v. Narron- 
das Baviji (2), Mr. Justice Russell merely 
follows the earlier Bombay view citing 
the earlier decisions. In the case of Sir 
Mahoniad Yusnf v. liargovandas Jivan 
(3) two Judges of the Bombay High Court 
after considering a great deal of the case- 
law on the point reiterate the Bombay 
view and follow it.' In the case of Narron- 
(las Bamji v. Narrondas Ttamji (2) Mr. 
Justice Russell referred to certain obser¬ 
vations of ^Ir. Justice Markby in the case 
of Komollochun Diitta v. NilriUtuu Miindle- 

(14) . Those observations are as follows : 
“ The property vests in the executor by- 
virtue of the Will, not of the i>rohate. Tho 
will gives the proj)erty *to tho executor ; 
the grant of probate is the method which 
tho law s|>eciaUy provides lor esta¬ 
blishing the will." That same learned 
Judge Mr. Judge Markby, in tho case of 
Prosimtio Chandi'r Bhuttacharjee v. Ki'isto 
Chytunno ^Bal (4) states as follows at 
page :U5 : “ Tho executor does not repre¬ 
sent tho deceased by virtue of the Will 
until he has obtained probate.” In the 
case of The AdmiKistratxir'GeKeral of 
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Bengal v. Premlal^ Midlick (7) fcheir Lord- 
ships of the Judicial Committee, state as 
follows : It is not disputed that the 

ammediate effect of the Act of 1870 was to 
place a Hindu executor who was in a 
position, and chose to take advantage of 
its provisions, on precisely the same foot¬ 
ing as the executor of an Anglo-Indian 
testator, in so far as concerns the taking 
out of probate and the vesting in him of 
the estate of the deceased. The Will of 
the late Nundo Lai Mullick was executed 
in August 1889, and his executors, there¬ 
fore, 0)1 t heir obtaining probate, became 
immediately vested, by force of statute, 
with the whole estates which belonged to 
-him at the time of his decease.” Though 
in that case their Lordships were not re¬ 
ferring to the Probate and Administration 
Act, they were considering the terms of 
S. 179 of the Succession Act, which is 
identical with S. 4 of the Probate and 
Administration Act. In the case of 
Sarat Chandra Banerjee v. Bhnpoidra 
Nath Bosh (6), Chief Justice Maclean and 
Justice Banerjee while holding that an 
■executor under a Hindu Will, before the 
Hindu Wills Act came into force, is not 
in the same position as an English exe¬ 
cutor under an English Will, decided that 
the property does not vest in him, and 
that ho holds it only as manager. The 
learned Judges referring to the preamble 
of the Act and the heading of Chap. II of 
the Act states as follows : Wliere the estate 
is unadministored, if anyone desires to 
come in and prove the W'ill and get the 
benefit of the Act in that sense, he may 
have the opportunity of doing so, and the 
effect would he that the estate from that 
time would vest in such executor undor 
S. 4. Again in the case of Sakina Bibee 
V. Mahojued Iskak (l), Mr. Justice Pugh 
concludes Jiis discussion of the subject as 
follows ; “ It api>ears to me that in the 
case of a non-probated Whll, if I may use 
the expresion, the position must he as it 
was before legislation, that is, the Will is a 
gift from the testator, to the legatees, 
and the executor is merely a manager to 
carry out the intentions of his testator 
.In my judgment, there¬ 
fore. the jKjsition of an executor who 
does rot take probate is the same as that 
of a Hindu or Muhammadan executor 
l)eforo the Succession Act.” 

In tins conflict of views between the 
various Courts, ] am ]iersonally inclined 
to consider that the view taken by the 


learned Judges in the Calcutta High 
Court is the correct view. That view is, 
to my mind, really in accordance with the 
view of their Lordships of the Judicial 
Committee in the case of The Adminis" 
trator^General of Bengal v. Previlal 
Mullick (7). Considering the question, 
however, not on the authorities but 
with reference to the Probate and 
Administration Act, it has to be noticed 
that the Act is called ' * An Act to provide 
for the grant of Probates of Wills and 
Letters of Administration to the estates 
of certain deceased persons.” And the 
preamble runs as follows : Whereas it 

is expedient to provide for the grant of 
Probate of Wills and Letters of Adminis¬ 
tration to the estates of deceased persons 
in cases to which the Indian Succession 
Act of 1865 does not apply, etc.” It is 
significant that the object of the Act is 
not stated to be to legislate about Wills or 
to codify or modify the law relating to 
Wills. S. 4 of the Act is as follows ; “ The 
executor or administrator, as the case 
may be, of a deceased person is his legal 
representative for all purposes, and all 
the property of the deceased person vests 
in him as such.” It is true that, reading 
the section by itself, it w’ould rather seem 
to indicate that on the death of the 
testator the executor becomes his legal 
representative for all purposes and that 
tlie property of the deceased person vests 
in him as such. But it must be remem¬ 
bered that this section refers also to an 
administrator, and it cannot possibly be 
pretended that there can be any adminis¬ 
trator till letters of administration are ob' 
tained, though the letters, when obtained, 
relate back to the date of the death of tlie 
intestate deceased. There is, therefore, 
no reason to suppose why, in the case of 
an executor, a similar result should not 
have l^een intended. It is however, 
significant that S. 4 appeal’s in Chapter II 
entitled: “ Of grant of Probate and Letters 
of Administration.” This heading of the 
chapter, therefore, further strengthens the 
view that both the representative charac¬ 
ter and the vesting accrue only on probate 
being taken. Then we have S. 12 which 
is as follows : “ Probate of a Will, when 

granted, establishes the Will from the 
deatli of the testator, and renders valid 
all intermediate acts of the executor as 
such.” This makes the meaning of the 
Legislature, it seems to me quite clear. It 
is only theprobate ofa Will, when granted 


tm 






I^AMIAH V, VEiTKATA SUBBAMMA (Srinivasa Aiyangar, J.) Madras 441 




'iba6%^sitd to Mtablish the Will froin the 
of the’testator and renders valid all 
in^rmediate aots. The clear implication 
is th'af'if the probate is not granted or 
■obtained, the Will is not established from 
Ahe death of the testator and all inter* 
mediate' acts of the testator will not be 
Tendered valid. In S. 59, it is provided 
that ■p'robate or letters of administration 
'shall have effect over all the property, 
moveable or immovable, of the deceased 
throughout the province in which the 
same is (or are) granted, and shall be con- 
elusive as to the representative title 
against all debtors of the deceased, and 
all persons holding property which belongs 
to him. The Legislature, after providing 
in Chapter V regarding the practice in 
granting and revoking probates and letters 
of administraiion, pi’oceeds in Chapter VI 
to enumerate the powers of an executor 
or administrator. S, 90 of the Act runs 
as follows : “ (l) An executor or adminis¬ 

trator has, subject to the provisions of this 
section, power to dispose, as he thinks fit, 
of all or any of the property for the time 
being vested in him under S. 4 ; (2) the 

power of an executor to dispose of immov¬ 
able property so vested in him is subject 
to any restriction which may be iiniiosed 
in thife behalf by the Will appointing him, 
unless probate has been granted to him 
and the Court which granted the probato 
permits him by an order in writing, not¬ 
withstanding the restriction, to dispose of 
any immovable property specified in the 
order in a manner permitted by the 
order." There is no doubt that the clause 
in sub"section (2) ‘unless probate has been 
granted; to him, and the Court which 
granted the probate permits him by an 
order in writing, notwithstanding the 
restriptiou, to dispose of any immovable 
property specified in the order in a 
manner permitted by the order ” would 
seem to suggest that even in the absence 
of probate, the property vests in the exe¬ 
cutor and that he has power to dispose of 
immovable property subject only to any 
restrictions which may be imposed in that 
behalf by the Will. There is real difficulty 
in construing this clause consistently with 
the other parts of the Act, and, for my 
part^ I am inclined to think that it was a 
'Case df ’mere confused expression and that 
what the Legislature meant to lay down 
was that if a person appointed executor 
by a Will should wish to dispose of pro- 
porty contrary to the diraotions oontainkd 


in the Will, he should first obtain probate 
and then apply to the Court and obtain 
an order from it authorizing him to do so. 

I am, therefore, of the opinion that the 
Probate- and Administration Act is a 
mere enabling Act and that persons 
desirous of obtaining the rights created by 
that Act should first proceed under the 
Act and clothe themselves with the right 
by obtaining either probate or letters of 
administration. 

I am confirmed in this view all the 
more because I cannot possibly imagine 
that the Legislature virtually altered the 
law of Wills in the mofussal without 
expressly saying so or that the Legislature 
meant to place an executor in the mofus¬ 
sal without probate practically for all 
purposes in the same position as an exe¬ 
cutor with probate in Presidency towns. 

None of the learned Judges either of 
this Court or of the Bombay Court who 
have decided to the contrary have really 
giyen any satisfactory explanation either 
with regard to the preamble of the Act or 
the heading of Chapter II or the very 
clear terms of S, 12. 

In view, therefore, of tha decision in 
the case of Ganapathi Aiijarv. Stra- 
vialai Goundan (9), and the conflict of 
judicial opinion between the Bombay and 
the Calcutta High Courts in the same 
matter, I deem it necessary to refer to a 
Full Bench the question already propoun¬ 
ded, namely, the main question in this 
appeal, whether an executor appointed 
by a Will made in the mufassal of tlie 
Presidency has vested in him the estate 
of a testator and has all the powers of an 
execute- as set out in the Probate and 
Administration Act even though such 
executor does not obtain prv.bate of tlie 
Will or whether his powers, unless he 
obtains probate, are only those of a 
manager as held in respect of executors 
]u*e\ lous to the Probate and Administra¬ 
tion Act." 

Opinion of the Full Bench. 

Kumaraswami Sastri, J.— The ques- 
tion raised in this reference is “ Whether 
an executor appointed by a Hindu Will 
made in the mufussal of the Prosidencv 
hus vested in him the estate of a testator 
and has all the powers of an executor as 

set out in the Probate and .Administration 

•Act even though such executor does not 
obtain probate of the Will or whether bis 
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lowers, unless he obtains probate, are only 
those of a mere manager as held in res¬ 
pect of executors previous to the Probate 
and Administration Act. 

Before the passing of the Hindu Wills 
Act of 1870, the estate of a deceased 
Hindu did not vest in the executor even 
though he obtained probate, and in cases 
not governed by the Act the right of the 
executor or legatee could he established 
either by production of probate or by 
other proof of the Will, i^robate being 
only ti*eated as one of the modes by 
which a Will can be proved in Court, and 
District Courts had no i^ower to grant 
j)robate or letters of administration to 
Hindu Wills which ^Yere not groverned by 
the Hindu Wills Act. Supreme Courts, 
iiowevcr, reserved to themselves the power 
to grant probate bub it was recognized 
that the grant of probate did nob of itself 
confer any. additional powers on execu¬ 
tors nob governed by the Hindu Wills 
Act. The position of such an executor 
was merely that of a manager in so far as 
the i)owers which were not expressly 
conferred on liim. In the Administrator- 
General of Bengal V. Previlall Mullick (7), 
their Lordships of the Priv>' Council, in 
dealing witli rights of Hindu executors 
jirior to the passing of the Administrator- 
(leneral’s Act of 1867, observe: His 

IKiwers and functions wore nob those of 
an English executor but rather those of a 
manager, but he did not require probate 
and probate if obtained would not have 
vested him with any title to the estate, 
cither real or personal, which he adminis¬ 
tered. ’ In view of tliese observations it 
is unnecessary to refer in detail to the 
decisions of the High Courts on the sub¬ 
ject. I need only refer to Kherodemoney 
Dossee v. Doovgamoney Dosscc (5) ; Sarat 
Chandra Banerjec v. Bhupendra Nath 
Bosn (6) Amulya Charan Seal v. Kali 
Oas Sen (15) : Maniklal Ahnaram v. 
M^nchcf'shI jyhtsho^ Cocichvicifi (ifi)* 

As regards grants of ])rol>iite and the proof 
reejuired of a Will not governed by the 
Hindu Wills Act it was held in Bkarati 
v. nharati (17) that before the pas.smg of 
the Pi»)l)ato and Administration Act, it 
was not comjietent to District Courts^ to 
grant jirobate or letters of administration: 
])ut as xi'untcd out in Krishna KJ^kiir Boy 

fir)) [1005] S2 Gill. 801--! C. 1.. J. 270. 

(10) 11875-77] 1 Bom. 269. 

|17> 118.801 0 C. T,. H. 13S. 


w. Bai Mohun Roy (18), the passing of 
the Probate and Administration Act has 
altered this. It has, however, be&n held 
that there is no obligation cast on a 
Hindu or Muhammadan executor of Wills 
nob coming under the Hindu Wills Act to 
take out probate and that he can prove 
the Will during the course of the suit just 
as if he was proving any other document 
requiring proof. Probata was regarded 
only as one mode of proving a will. I 
need only refer to Krishna Kinkur Boy v. 
Bai Mohzin Roy (18), Krishna Kinkur Roy 
v. Panchuram Mundul (19), Bhagvansang 
Bharaji v. Bcchardas Harjivandas (20), 
Shaik Moosa y. Shaik Essa (12); Sakina^ 
Bibee v. Mahomed Ishak (l). The Pro¬ 
bate and Administration Bill as originally 
drafted and introduced in the CounciU 
proposed to make the production of pro¬ 
bate or letters of administration neces¬ 
sary in all cases where the property 
exceeded Rs. 1,000 ; but when the Bill 
was in the Select Committee this pro-^ 
vision was deleted. The result is, that 
the Probate and iVdministration Act is as 
it stands a measure,purely permissive so 
for as the necessity for taking out pro" 
babe is concerned. 

The question is whether the Pro¬ 
bate and Administration Act is^ only* 
confined to cases where such permission 
is availed of and a person applies for pro¬ 
bate or letters of administration or 
whether it applies to all cases. So far as 
the decided cases are concerned, there is 
a difference of opinion between the view 
taken by the Madras and Bombay High 
Courts on one side and the Calcutta High 
Court on the other. In Fatima v. Shaik 
Essa (21). West, J., Iield that the exe¬ 
cutor of a Will of a deceased Muhammadan 
executed after the Probate and Adminis¬ 
tration Act had come into force could nob 
claim to represent the estate of his testa¬ 
tor until he bad taken out probate. His 
view was that all classes of executors 
with regal’d to the necessity of taking out 
probate were on the same footing, that 
S. 12 of the .Act showed clearly that the 
idea at the bottom of the scheme of the 
Act was that a Will was not to be con¬ 
sidered until probate had been taken out 
and that till probate there was no wiU 
“established,” that is there was no 


(18) [1887] 14 Cal. 37. 

(19) [1889] 17 Cal. 272. 

( 20) [ 1881 ] G Bom. 73. 

l21) [ISSHJ 7 Bom. 266. 
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“Will,'* at 'all, exaofc^ng reoo^ition of the 
dispositions made and the authority con* 
ferred by it. Ho held that the Act, read 
as a whole, established that probate was 
necessary in all cases. This view of West. 
J,, was however, overruled by Sir Charles 
Sarjent, G. J., and Bayley, J. in Shaik 
Moosa V, Skaik Essa (13), and it was held 
that by reason of the omission from the 
Probate and Administration Act which 
applies to Hindus and Muhammadans of 
any section corresponding to S. 187 of the 
Succession Act which requires the produc¬ 
tion of probate or letters of administra¬ 
tion, a right of suit may be established 
by a Hindu or Muhammadan without 
taking out probate. Sir Charles Sargent, 
0. J., was of opinion that S. 12 of the 
Probate and Administration Act was 
merely intended to be a condensed 
statement of the English Law which 
regards probate as the authenticated 
evidence of -the Will. itself from which 
the 'ekeoutor' derives his title and by' 
virtue of which the property of the 
testator vests in him from the death 
of the te&tator and not as a condition 
precedeuf'^n^eStablisbing his claim. In 
Mathuradas v. Goculdas Madhoivji (13) 
it was held following the decision in 
Shaik Moosa v. Shaik Essa (12), that an 
executor who has not taken out probate 
has the powers of alienation wliich the 
English Law confers on executors. In 
Narrondas v, Narroiidas (2) it was held 
that the estate of the deceased vested in 
the executor appointed \inder tlie Will 
even though ho did not obtain probate. 
Bussell, J., observed as follows: “The 
plaintiffs were his executors and by S. 4 
of the Probato and Administration Act 
all his estate vested in the plaintiffs as 
such.'* This Court has hold S. 4 appli¬ 
cable before probate: see Shaik Moosa 
V. Shaik Essa (12) approved in Mathura' 
das Lowji v. Goculdas Madhcioji (13) and 
in Bat Harkor v, Maneklal liaslhlas (22). 
It seems to have been assumed that the 
otfeot of S. 4 would have been to vest the 
proi>erby in the executor of a Will made 
before the passing of the Act, and not 
governed by the Hiudu Law, althougli 
probato had not been granted. In Sir 
Mahofnmed Yusuf w Harijovaudas Jivan 
(8) Marten and Fawcett, JJ., after 
reviewing the case law on the subject 
held that the estate vests in the o>:eoutor 
under 8. 4 of the P'-ohato and Adtninis- 

(as) (i88Bna uoni m. 


fcration Act and that he can convey the 
property ' by ■ virtue of the .. ;power 
conferred upon him by S. 90 of the Act 
even though he has not obtained probate. 
All the authorities are reviewed by the 
learned Judges in their judgment. 

So far as Madras is concerned the view 
of the Bombay' High Court has been 
accepted as correct. In Ganpathi 
Aiyar v. Sivatnalai Goundan (9), Sun- 
dara Aiyar and Sadasiva Aiyar, JJ., held 
that an executor under the Will of a 
Hindu who has not obtained probate 
is governed by the provisions of t\it- 
I’robato and Administration Act and can 
clothe a vendee with full title. Dealing 
with the argument that the property 
of the testator would vest in the executor 
only if he took probate or letters of 
administration the learned Judges observed 

Wo ai*e unable to uphold this con¬ 
tention. There is no provision in the 
Probate and Administration Act which 
requires a person appointed as executor 
under a Will to take out probate or 
letters of , administration. S. 187 of the 
Indian Succession Act which provides 
that no riglit as legatee or executor under 
a Will can ))C enforced unless probate 
or letters of administration have been 
taken out has not been enacted in the 
Probate and Administration Act. It was- 
imixjrted into the Hindu Wills Act, but 
it was apparently for very good reasons 
considered undesirable to embody it in 
the Pi’obato and Administratitui Act. 
Under S. 4 of tlie Act all the inoi>orty 
of tlic deceased vests in the executor as 
such. Probate is not necessary to make 
a person an executor. His title is 
derived under the Will. If S. 187 of tlie 
Succession Aet had been imi>orted into the 
Probate and .\dministration Act, then nei¬ 
ther the executor nor any person claiming; 
as alienees under liiin would be entitled 
to enforce any right as executor or 
alienoe. But wo can see nothing in the 
Act as it stands to prevent the executor 
from acting as executor and exercising, 
the powers given to him under the Act 
without obtaining probate. This was the 
view taken in Shaik Moosa v. Shaik Essa 
(12) and Mathuradas fjoirji v. Goculda> 
Madou'ji (13). Tlie learned Judges dis* 
tinguish Nuruf Chat^ra Batu'ijcr v. 
Bhuprudra Xatk (6), on the ground 

that it related to the x-alidity uf ;i sah 
made by an executor under a Hindu Will 
in the yevr 18<>4 long hefoiv thi' 
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and Administration Act was imssed and 
they observed that they could not assume 
that the learned Judges would have 
taken the same view in respect of Wills 
made- by a person who died after 1881. 
In Balakrifilniudii v. Narayanasivami 
(10), Wallis, C. J., held that the 
•estate of a deceased vests in the executor 
even though probate has not been taken 
out, and observed as follows: '“The Will 
is not governed by the Hindu Wills Act 
and S. 187 of the Indian Succession a\ct 
is therefore not applicable. Under S. 4 
of the Probate and Administration Act 
the estate of the deceased vested in the 
plaintiff as her executor on her death in 
January 1004, and there is nothing in 
that Act to prevent him suing the defen* 
dant at once. No doubt if he had omit* 
ted to take out probate he could not have 
obtained a decree without producing a 
succession certificate, but there is nothing 
in that Act to prevent his instituting the 
suit and afterwards obtaining the certifi¬ 
cate liefore decree, ” In Rajah Partha^ 
sarathfj Appa Rao v. Rajah Venkatadri 
Ap})a Rao (ll) it was assumed both by 
Sadasiva ii^iyar and Phillips, JJ., who 
originally heard the appeal and by the 
Full Bench tliat the Probate and Admin¬ 
istration Act ajiplied to unprobated 
Wills in the mufassal to which the Hindu 
Wills Act did not apply. 

A different view has been taken by 
the Calcutta High Court. In Saral 
Chauflra Bancrjee v, Bhupendra Nath 
Bosic (G), it was held that an executor 
under a Hindu Will executed before the 
Hindu Whlls Act came into force is not 
in the same position as an English exe¬ 
cutor under an English Will and that the 
property does not vest in him but that 
he bolds it only as manager. As pointed 
out by Sundara Aiyar and Sadasiva 
Aiyar, JJ., in Ganpathi Aiyar v. Siva- 
vialai Goundan (9), the Will in question 
was executed before the passing of the 
Hindu AVills Act and the Probate and 
Administration Act ; but I have little 

doubt, that there are observations in the 
judgment which support the view taken 
tliat the Probate and Administration Act 
does not apply to cases where probate 
has ncjt been granted to the executor. 
Sir William Maclean, C. J., refers to the 
jircamhle of the Act and the fact that 
S. 4 conges in under Chapter II of the 
.Act headed " Of grant of Probate and 
Ijctters of Administration ' anc observes 


that this indicates that the '’Vesting' was 
only to follow upon the grant of probate 
of the will in the one case, or grant of 
letters of administration in the’other 
and that the section applies not- only 
to executors but to administrators who 
obtain letters of administration under 
the Act. Banerjee, J,, thinks that the 
provisions of the Act must be taken to be 
controlled by the preamble of the Act 
and states that where probate has not 
been obtained the provisions of the Act 
would not apply. In Prosimno Chander 
Bhuttacharjee v.Kristo Chi/tiumo Pal (4), 
a decree was obtained against a person 
who was not the proper legal representa* 
tive. Subsequent to the decree under 
the Will of the deceased he took out pro¬ 
bate and he filed a claim to the property 
attached in execution of the decree 
against the defendant in that suit who 
was only the concubine of the deceased. 
Markby, J., held that a person who took 
possession of the estate of a deceased 
Hindu who had left a Will which was not 
probated must be treated for some pur¬ 
pose as his legal rejn'esentative until 
some other climant comes forward. In 
the course of his judgment the learned 
Judge observes that the executor does not 
represent the deceased by virtue of the 
Will until he has obtained probate,- that 
somebody must have represented the 
deceased, and must represent the deceased 
and that the person who was in posses¬ 
sion of the estate and managed till 
probate was obtained might be treated as 
the i)er.son who was representing • the 
estate. The same learned Judge, how¬ 
ever, in Komollochiui Dutt v. Nih utun 
Mandle (l4), observed: “ When the'pro¬ 
bate is granted it operates upon the whole 
estate, and (by "S. 188) it establishes -'the 
Will from the death of the testator and 
and renders valid all intermediate acts 
of the executor as such. The property 
vests in the executor by virtue of the 
Will, not of the probate. The \Vill gives 
the property to the executor , -the grant 
of probate is the method which the law 
specially provides for establishing the 
Will. So long as the probate exists 
it is eft'ectual for that purpose. ” The 
question for determination there, how¬ 
ever, was whether when once probate 
was granted it can be set aside by a sepa¬ 
rate suit and it was held that the only 
way to set it aside was to apply to the 
Court which granted the iDrebate 
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revc^Ahe grant. In SaJcina Bihee n 
MtdSami^iadsIshahil) it was held by Pagh, 
Jtji^lollowing Sarat Chandra Banerjee 
'^Bhupsndra Nath Bosic (6), that the 
powers conferred. by the Probate and 
Administration Act do not apply to an 
exeentor -who has not taken out probate 
and that the powers of the executor 
under, such a,Will must be the same as 
it was -before the passing of the Act. 
The observations of the learned Judge 
were, however, obiter as the question did 
not arise for determination. 

I may refer to two Calcutta cases decided 
byitheir Xjordshipsof the Privy Council 
which were referred to in the course 
of the argument. The first is Admini¬ 
strator-General of Bengal v. Premlal 
Mullick (7). The question in that case 
was whether a Hindu executor who had 
obtained probate of a Will can transfer 
the administration to the Administrator- 
General by virtue of the provisions of the 
Administrator-General’s Act, II of 1874. 
The Will was executed in 1889 after the 
passing of the Probate and Administra¬ 
tion Act. Their Lordships of the Privy 
Council were of opinion that the right 
conferred by S. 31 of the Administrator- 
General’s Act was not confined to any 
particular class of executors and that the 
executor under a Hindu Will can take 
advantage of the provisions of the Act, 
In the course of their judgment their 
Lordships of the Privy Council, after 
pointing out that S. 31 of the Administra¬ 
tor-General s Act of 1874 is a re-enact¬ 
ment, without verbal alterations, of S. 30 
of the Administrator-General’s Act, 1867 
(Act No. XXIV of 1867), make the fol¬ 
lowing observation at p. 796: “ It is not 
disputed that the immediate effect of the 
Act of 1870 was to place a Hindu exe¬ 
cutor who was in a position and chose 
to take advantage of its provisions, on 
precisely the same footing as the execu¬ 
tor of an Anglo-Indian testator in so far 
as concerns the taking out of probate and 
the vesting in him of the estate of the 
deceased. The Will of the late Nundo 
Lai Mullick was executed in August, 
1889, and his executors, therefore, on 
their obtaining probate, became imme¬ 
diately vested, by force of statute, with 
the whole estates which belonged to him 
at the time of his decease.” The words 
the executors, therefore, on their obtain¬ 
ing. iprobate immediately vested by force 
of statute ** are relied upon as supporting 


the view that the powers of an executor 
only arise on probate being taken. . J do 
not think that we can hold that these 
observations which were obiter can 
be taken as an authoritative interpreta¬ 
tion of S. 4 of the Probate and Admini¬ 
stration Act. The only question for deci¬ 
sion was whether a Hindu who obtains 
probate of a Will executed after the pass¬ 
ing of the Probate and Administration 
Act was a person who came within the 
class of persons empowered to transfer 
the estate to the Administrator-General 
under S. 31 of the Administrator- 
General’s Act. There is great force in 
the following observations of Sir E. J. 
Trevelyan in his book “ The Law relat¬ 
ing to Hindu Wills ” : “ Although it was 
unnecessary to decide this question, these 
observations would show that an estate 
does nob vest in an executor until probate. 
It is submitted that their Lordships have 
omitted to consider the words “ unless 
probate has been granted to him,” in 
S. 90 (2), the omission from S. 4 of any 
reference to probate and the expression 
of the effects of probate in Ss. 12 and 59 
which, it is submitted suggest that the 
powers of an executor are nob dependent 
upon probate.” I may also point out 
that Sir Rowland Wilson in his work on 
Muhammadan Law is also of opinion 
that the powers of an executor of a 
Muhammadan under a Will which is not 
probated are subject to the provisions of 
the Act and that without probate he 
an executor within the meaning of the 
Probate and Administration Act except 
where the contrary appears from the 
context : see page 232, 6th Edition. 

Reference has also been made to Kurric 
Tiilain Bahadur v. ^uzbat-ud-doicla 
Abbas Hossein Khan (8). That was a case 
where a Muhammadan left a Will which 
under the Muhammadan Law would be 
invalid to the extent of two-thirds of the 
estate. The Will was executed in 1893 
after the passing of the Probate and Ad¬ 
ministration Act and the question was 
what the effect of the Probate was as 
regards two’-thirds of the estate which the 
testator under Muhammadan Law had 
no power to dispose of. It was held that 
the grant of probate did not estop the 
plaintiff from pleading that the Will did 
not operate on two-thirds of the estate 
Their Lordships of the Privy Council at 
page 130, state that, although the Supreme 
Courts granted probates of Hindu and- 
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Muhamadan Wills, those Courts never 
-applied the English rule as to the 
necessity for probate to such Wills; 
nor did they attribute to such probates, 
when granted, the English doctrines as 
to the oj>eration of probate, and observe 
as folHows: “ Under that system a 
Hindu or Muhammadan executor took 
no title- to property merely as such by 
virtue of the probate.” I do not think 
tliis decision thro^YS much light on the 
.(juestion before us. 

So far as legislation in Madras is con- 
-cerned there are two regulations which 
deal with this matter. One is Regula¬ 
tion III of 1802, and S. 16 gave power 
to executors of Muhammadans and 
others to take charge of assets and 
to execute the trusts mentioned in 
the Will and forbade Courts inter¬ 
fering except on complaints. This sec¬ 
tion, however, was repealed so far as 
Hindus were concerned by Regulation 5 
of 1829 and the preamble states that the 
provisions of S. 16 of Regulation 3 of 1802 
were contrary to the provisions of Hindu 
Law and the authorities prevalent. S. 4 
of Regulation 5 of 1829 says that Wills 
left by Hindus shall have no legal force 
whatever except so far as their contents 
may bo in conformity with the provisions 
of the Hindu Ijaw, according to the 
authorities prevalent in the respective 
provinces under this Presidency. 

1 am of opinion that the view taken 
hy the Bombay High Court and by our 
own Court in (Janapathi Aiifar v. Siva- 
■malai (9) is correct. As regards the vest¬ 
ing of the estate on tbeexfcutor before 
prohate is obtained 1 think the observa¬ 
tions of their Lordships of the Privy 
Council in Movyappa Chetty v. Snbra‘ 
manydfii Chetty (23) are clear. They 
•observe “ It is (luibe clear that an execu¬ 
tor derives his title and authority from 
the Will of his testator and not from any 
<!rant of probate. The personal property 
of the testator including all rights of 
action vests in him upon the testator s 
.<]eath.” I think there are many practical 
dilliuulties in coming to the opposite 
-conclusion. S- 12 of the Probate and 
\rlruinistvation Act says that P^'^batc of 

a Will when granted establishes the \\ ill 

from lUo death of the testator, and 
renders valid all intermediate acts of 
the executor as such : so th at it will b e 

(2 9 [1916] 49 1. A 603—18 13. L.R. G42 (P. 0.). 


open to the executor to defer taking oat 
probate and after administering the estate 
with the limited powers of a manager 
to apply for •probate.and^ clothe .himself 
with rights which are far inoxefexCensive 
and which would* have retrospective 
effect. For example, if he sells pro¬ 
perty before obtaining probate, the sale 
would not be binding'' unless there was 
an express provision in the will or unless 
it were necessary and beneficial to the 
estate within the meaning of Hunooman' 
persaud Panday v. Mt. Baboop.e Munraj 
Koonweri (24), but if he takes out probate 
the alienation would be valid from the 
date of death of the testator because 
under S. 90 unless there is an express 
prohibition, there is no question of neces¬ 
sity. It is not in every case that a pur¬ 
chaser can apply for letters of adminis¬ 
tration with will annexed. As the view 
taken by the Madras High Court has 
always been that the provisions of the 
Probate and Administration Act apply to 
cases where probate has not been obtained 
and as it would unsettle many titles if a 
contrary view were held we should not 
do so unless we are satisfied that the 
view taken till now is clearly erroneous. 

Turning to the Probate and. Adminis¬ 
tration Act, I do not think there is any¬ 
thing in the Act which clearly indicates 
that it is only applicable to executors 
who take out probate. Executor is de¬ 
fined generally in S 3 as a person to 
whom the execution of the last will of a 
deceased person is, by the testator s ap 
pointment, confided. S. 4 enacts that the 
executor or administrator, as the case 
may be, of a deceased person, is the legal 
representative for all purposes and allthe 
property of the deceased person vests in 
him as such. No doubt this section comes 
under Ch. 11 which is headed Of grant 
of probate and letters of administiation, 
but I do not think that this fact has much 
bearing on the general words of the sec¬ 
tion, nor do I think that the fact that 
an administrator gets title only from the 
date of the grant of letters of administra¬ 
tion throws much light on the ^ questmn. 

I think the meaning of the section is that 
property' will vest in both of them bu.^ 
that in the case of an executor it vests 
from the date of the death of the t^ta* 
tor, but by virtue of Ss. 14 and lo an 
adn'inistrator being mere ly a 
■(24] Ci8M^7] 6 M. I, A. 393=18 W R 81 Fcot- 
Noto=2 Slither. 29=1 Sar. &52 (P. 0.). 
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Court confides the management 
estate the property vests in him 
the date of the grant of letters of 
-tfSimnistration - and not: before..^ .Ido.not 
^think there is much point in the conten- 
'tion that beoansd executors and adminis' 
'tutors are both referred to in S. 4 and 
heeause an administrator's rights com' 
'^kitoce'from^the date of the grant a simi* 
lar restriction should be placed upon the 
•executor who derives title from the will 


that in cases of Hindu wills to which the, 
Hindu Wills Act does not apply the estate 
vests in the executor (who accepts office) 

from the date of the testator's death, and 

• • ^ , 

that the provisions of the Probate and 
Administration Aot are applicable even 
though probate has not been obtained. 

CoutU'Trotter, C. J .—I agree. 
Phillips, J. —I agree. 

Reference answered. 



of the testator. S. 90, I think, makes the 
-point clear. It distinctly applies to both 
executors who have taken out probate 
and those who have not. Cl. (1) gives 
the executor or administrator power to 
■dispose of all or any of the property for 
the time being vested in him under S. 4 
:and 01. (2) says that if the will contains a 
Testriction and the executor wants to sell 
property, he should obtain probate and 
:get the leave of the Court. It is difficult 
to read S. 90 as not applying to unpro* 
bated wills. It clearly contemplates the 
vesting of property in the executor who 
has not obtained probate. It is no doubt 
■true that in the preamble it is stated that 
it is expedient to provide for the grant of 
probate, wills and letters of administra- 
■tion to the estates of deceased persons in 
cases to which the Indian Succession Act 
does not apply but I do not think that 
this fact alone should be taken as con¬ 
clusive on the question. It seems to me 
that if the legislature intended that only 
wills which are probated should be 
governed by this Act, it would have said 
so in unequivocal terms and in the absence 
of any such statement I do not think I 
will be justified in holding that the Act 
is not applicable to cases where probate 
has not been obtained. There are several 
sections in the Act which have nothing to 
dp with probate and which are general 
in their character and there is no reason 
why such provisions should not be applied 
to Hindu wills of which probate has not 
been obtained. I think there is great 
force in the observations of Sir Charles 
Sargent, C, J., in Shaik Moosa v. Shaik 
Essa (12) where the learned Judge ob* 
'Serves that the object of the legislature in 
enacting the Probate and Administration 
.Act seems to have been to frame an aot 
which would be applicable to all natives 
•of this country whilst'leaving the existing 
law as to those Hindus, to whom the 
iHmdu Willa Aot apply untouched. 

I would answer the reference by stating 
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K0MARASWAMI SASTRI, J. 

Sabapa th y Mudaliar —Defendan b—Pet i- 
tioner. 


V. 


Manikkammal —Plaintiff—Kespondent. 

Civil Revision Petition No. 268 of 1924 
Decided on 12th March 1925, from a 
decree of the Dist. Munsif, Chingleput, 
in Small Cause Suit No. 489 of 1923. 

PrO'Hote — Quardlan executing pro-note and 
accepting personal ref^ponslbility to pay — Pro-note 
is valid and e7iforceable against guardian per¬ 
sonally. 

It is open to the guardian to undertake to puv 
personally a debt due by the estate and there is 
no want of consideration if creditor agrees to 
accept the guardian’s personal responsibility in¬ 
stead of having recourse against tho estate. 

A person executing a negotiable instrument will 
he personally liable unless there is a clear indica¬ 
tion in the document that he does not intend to 
incur personal liability but limits the recourse of 
the payee or holder to tho .person whom or the 
estate which ho represents as trustee, executor 
guardian or agent: 33 Jlf, L. J. C31 Pel. oft. 

[P 447, C 2; P 443, C 1] 

T. S, Afiantharavian —for Petitioner. 

T , Rattabhirama Iyer for Respondent, 

Judgment. I think the decree of the 
Munsif is correct. The promissory note 
after reciting that the executant was the 
guardian of the minor and that Rs. 125 
was due by the father of the minor pro¬ 
ceeds as follows: “ I shall pay those 
Rs. 115 to you or order, on demand, with 
interest at 1 i)er cent per mensem. I exe¬ 
cute the promissory-note in these terms 
with my consent.” It is signed by the 
defendant without any qualification or 
description. It is difficult to see how 1 
can in the face of the expi'ess personal 
promise to pay and the unqualified wav 
in which the note is signed hold that the 
defendant is not liable on the note. It 
IS open to tho guardian to undertake to 


V « • < Krishnamachakiau V. M. Council (Viswamtha Sastri, J.) 


pay personally a debt due by the estate 
and there is no want of consideration if 
creditor agrees to accept the guardian's 
personal responsibility instead of having 
recourse against the estate. 

Reference has been made to Padma 
Krishna Chettiay' y, Nagamani Ammal (l), 
but as pointed out by "Wallis, C. J., in 
Palaniappa Chettiar v. Shanmugam 
Chettiar (*2) the case does not decide that 
the executant who was the mother was 
not personally liable. 

I have in Ammala Ammal v. Namagiri 
Ammal (3) held that a person executing a 
negotiable instrument will be i)ersonally 
liable unless there is a clear indication 
in the document that he does not intend 
to incur personal liability but limits the 
recoui'se of the payee or holder to the 
person whom or the estate which he re* 
presents as trustee, executor, guardian or 
agent. 

In the present case I see no such limi¬ 
tation. 

The petition fails and is dismissed with 
costs. 

Petition dis mi sse^*_ 

(] i [1916] 39 Mad, 916=18 M. L. T. 216. 

^2) [1919] 41 Mad. 815=35 H. L.J. 90=8 L. 

W 317 

(3) [1^81 ’ 33 M. L. J. G31=6 L. W. 722 = 

(1918) 31. W. N. ilO. 
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VlSWANATHA SaSTUI, J. 

(Deiran Bahadur) G. Krishnamachariar 
--Plaintitt—Petitioner. 


v. 


The Municipal Council, Srirangam — 
Defendant—Respondent. 

Civil Revision Petition No. 740 of 1923, 
Decided on l9th August 1925, from the 
decree of the Small Cause Judge, Trichi- 
nopoly, in Small Cause Suit No. 5450 of 


1922. 

Madra'? District Munldiialities Ac? (6 o/1920), 
S, 354(2)— Ilecovcry of profession ?rtx levied under 
vilstakc in respect of residence—Suit ts barred bit 

S. 35-4 (2) and ith Sch., CL (28). , 

Where a person carryiug on iiioueylending busi¬ 
ness at Hvderabad and spending his vacation at 
S was charged professioual tax for carryiug on 
the business within S 3IunicipaUty and it was 
not proved that he resided within the S Munici¬ 
pal limits for 60 days : , -j 

JMd: that his suit to recover 
under protest was incompetent in view of b. ) 

and 4 th Sch.. Cl. 28 ; 19 Mad. 10, iolLlF 448 C 2] 

K. li. llangaswami Aiyaiigai for Peti’ 


Judgment. —Petition hy the plaintiff" 
in S. O. S. No. 5450 of 1922, on tbe file 
the Court of Small Causes, Trichiinopoly,. 
to revise the decree, dated IStb April 

1923. 

The suit was to recover back professional 
tax collected from the plaintiff. The plain¬ 
tiff is a resident of Hyderabad and has a 
house withiu the municipal limits of Sri¬ 
rangam where he comes and spends a por- , 
tion of his vacation. He was called upon to 
pay professional tax for carrying on money- 
lending business at Srirangam and paid a 
sum of Rs. 50 under protest. It was urged 
before me that as he did not reside with¬ 
in the municipal limits of Srirangam for 
60 days in the half-year for which the 
tax was collected he was not liable to be 
assessed. It was conceded that during 
the half-year for which the tax was levied 
the plaintiff did come and reside at his 
house at Srirangam for some days. Such 
being the case he was a person liable to- 
be assessed, in case he came under S. 95 of 
the District Municipalities Act. The term 
“residence" is defined in S. 3, Cl. 25 of the 
Act, and the plaintiff must therefore be 
deemed to reside within the limits of the 
Srirangam Municipality. Now assuming 
for a moment that he ought to have 
resided for 60 days in the half-year for 
which he was assessed, S. 354(2) of the Act 
read with 01. 28 of Sch. IV bars the suit. 
The case appears to me to be on all fours 
with the case of Municipal Council of 
Nellore v. Rangayija (l) which was follow¬ 
ed in Mzcnici 2 )ctl Chairman, Virudupatti^ 
v. Saravana Pillai (2). There a bouse 
which was completed only on 156h 
August 1893, was assessed on 11th Sep¬ 
tember 1893, and tax collected for the 
half-year ending 306h September 1893. 

It was held that although the building 
was not in a habitable state for 60 days 
in the half-year, it should not be said 
that there was any illegal levy, and that 
the remedy lay only by way of appeal to 
the Municipal Council. I dismiss the 
netition with costs. 

Petition dismissed. 


tioner. 

iV. Itajagopalachariar — for Respon¬ 
dents. 


( 1 ) [1895] 19 Mad. 10. 

(2) [1919] 10 L, W. 692. 
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Full Beach 

Oootts-Trotter, C. J., KrishnaN ani> 

Beasley. J.J. 

Sisal llmssain Sa^'.ib —PlaintifT—A|>- 

pellsni. 

V. 

Patiipti/wfu Sa/tai/i^ii and arwi/iffr— 
DefendaDt?—RespjDdeots. 

Second Appeal No. 1076 of 19*2*2, Deci¬ 
ded OD lOth November l »2i, iigiinst tbe 
deeree of the Sub-J., Kistna, in A. S, 
No. 3ri0 of i921. 

SjC 5jc JS’a'uraJ pf’tr and inirfr laml ^— 

(hener of lourr iand coMHof tyb^/ruct fiou' of'ur- 
/ac0 mt^r from hightr land—Ea rvu'n^-i Act, S. 7. 

W^te two contigoou-i tiilJs iMlong to diflereat 
propnetcrs, oue o* which upon higher 

ground than tha other, nature its.-If may ba said 
toooQstitnte a semtade on the inferior tenement 
by which it U oblige to receive the water that 
falls from the superior. If the wat.r which would 
otherwise fall from the higher ground in«»iipiblv 
without hurting the inferior tenement should hj 
collected into one b^dy by the owner of tho 
saparior in the natural u«j of hU property for 

draining or otherwise improving it. the owner of 
the inferior is without the positive constitution of 
any servitude, bound h' receive that body cf water 
on his property. The lower heritor cannot object 
M long as the flow whither above or below grout»d 
U due to gravitation unless it has bjen unduly 
aud unreasonably increassd bv op.Tations which 
are in acmula'ionetn viclnl. 'But he is under no 
I^al obligation to receive foreign water brought 
to the sUrfaci of his neighbour’s property by arti- 
ncial meais ; a.id there is no distinction in 
priucipb between wator raised from a mine below 
the level of the surface of either prop-rty and 
water artificially conveyed from a distant stream. 
Oue^ landowner cannot by aitoriog the condition 
of hia land, deprive the owner of the adjoining 
land of the privilege of using his own as he mi^ht 
have done before. The distinction bstw'sen rubral 
and urban areas drasvn in 29 Mad. 539 arises from 
the accident that illustration (a) to S. 7 of the 
Basenents Act instances a case of land in an 
urban area because it wishes to safe-guard the 
statutory rights of urban authorities to restrict 
u^pproved methods of dealing with land and 
btuldiugs. Raally there is no such distinction. 

[P451C 2; P452 C 1] 

V. Suryanarayatia —for Appellant, 

S. SatydnarayarKi for Ro^pondents. 

Reference to a Full Bench 

Phillips and Ramesatn, JJ.— The 

plaintitf (appellant) is the owner of a piece 
of a land! which lies on a higher level than 
the land of the defendant and he seeks to 
prevent the defendant from erecting a 
Iraad on his land, which has the effect of 
Inventing the flow of surface water over 
the plaintiff s land on to the defendant's 
land which is its natural outlet. The 
lower appellate Court following the 
ruling in Mahamahopadyaya Banga^ 

1926 M 67 


rlariar v. Municipal Council of Ktimba- 
konam (l), has hold that the dofondant is 
entitled to prevent water flowing over his 
land, by erecting a bund. It is now 
argui^l for the appellant that this deci¬ 
sion in Mtilamalopadyaya Banyachatiar 
y. Municipal Council of Ktimhakonam (i), 
is only applicable to o isos were tho lands 
are situated within a town and ho relies 
on subsequent cases of this Court, Ravia- 
swtvii V. Hast ( 2 ) and Copnla Ktishtio, 
Yachandrula v. Secretary of State (c). 
U\ Hamaswavii Hasi (*), tho prior 
decision in Mahamahopadyaya Ha»»ga‘ 
chariar v. Municipal Council of Kumba- 
koaam (1) was distinguished on tho 
ground that it roferred to land in a town 
and was therefore not applicable to agri¬ 
cultural land outside a town. The deci¬ 
sion in Goqalalrishna Yachandrula v. 
Secretary of State (3), was with reference 
to the right to bund a natural stream and 
Seshagiri Aiyar, J., prefers to base his 
decision ou Illustration (H) of S. 7 of tho 
Eiseinents Act (V of 188 j) rather than 
Illustration (1) whicli deals wifcli surface 
water, Illustration (H) dealing with 
natural stream^. He, Iiowevcr, adds that 
if the learned Judge in Mahawahopadyaya 
Han-janhariar v. Maui ipal Council of 
Kumhakonam (l) intended to lay down 
that the principle regarding the conflict 
of rights should be extended to agri¬ 
cultural areas in rural parts, be dissents 
from the proposition and Wallis, Ofliciat- 
ing C. J., takes the same view. Subra- 
mmia Aiyar, J. in Mahamahopadyaya 
Rangachariar v. Municipal Council of 
Kumhakonam (l) laid down tho proposi¬ 
tion that the natural right mentioned in 
illustration (i) namely, “ the right of 
every owner of upper land that water 
naturally rising in or falling on such land 
and not passing in deflned channels, shall 
be allowed by the owner of adjacent 
lower land, to run naturally thereto,” was 
not an absolute right but was the right to 
pass such water without incurring any 
liability for damages caused thereby and 
held that when that right came in 
conflict with the right mentioned in 
illustration (a) namely, " the exclusive 
right of every owner of land ip a town to 
build on such land, subject to any munici¬ 
pal law for the time being in force ” the 
latter must prevail. If this proposition 
(1)- 


(2) 
c 3) 


19061 29 Mad 639=16 M L. J' ssi 

ri9l?i Ir m” t W. N. G 40. 

[1915] 28 M. L. J. 98=2 L. W. 45. 
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is correct, it would bd illogical to hold 
that the natural right to pass water over 
a lower land cannot prevail in a town, 
whereas it must prevail in the country. 

In S. 7 we have the definition of what 
an easement is, namely. restriction of 
one or other of the following rights " 
which are mentioned. Because illustra" 
tion (a) mentions the right of an owner of 
land “ in a town ” to build on such land, 
it does not necessarily exclude the right 
of an owner of land in the country to 
build on such land. In fact S. 7 itself 
deals with the exclusive right of every 
owner of immovable property, subject to 
any law for the time being in force, to 
enjoy and dispose of the same and also 
the right of every owner of immovable 
property, subject to any law for the time 
being in force, to enjoy without distur¬ 
bance by another the natural advantage 
arising from its situation. Prima facie 


the owner of immovable property is en¬ 
titled to do what he pleases with his 
land and can only be restrained by law or 
by the superior right of some other 
person. There can be no distinction bet¬ 
ween such a right in a town and the 
same right in the country, unless it is 
subject to any law for the time being in 
force. We find it difficult to realize the 
distinction drawn between such rights in 
Raniaswami v. Masi (2) and Gopala 
shna Yachandrula v. Secretary of State 
unless there is some law or custom haying 
the force of law which restricts the right 
in rural areas but not in urban areas. 
The difficulties of cultivating land are 
referred to and it is suggested that owing 
to these difficulties the natural right of an 
owner of land to do on it what he pleases 
is subject to restrictions, but this can only 
be if the restrictions are imposed by law 
or custom having the force of law. If 
the right of an owner to pass his surface 
water on to the lower land is an absolute 
ri'^ht which the owner of the lower tene¬ 
ment cannot resist, it is undoubtedly an 

easement right enjoyed by him over he 

tenement, but we find m the Act that 
the right is given as an illustration of a 
ri'-ht against which an easement may 
be acquired and is not described as being 
in itself an easement right. It is doub,- 
fill whether the Legislature would have 
given a right wliich is in itself an ease¬ 
ment right as an illustration of a natural 
right in restriction of which an easement 
right can be acquired. We may mention 


that the observations in Gopala Krishna 
Yacliandrula v. Secretary of State (3), 
with reference to illustration (i) of S. 7 
are obiter inasmuch as it was found in 
that case that the water which was inter¬ 
fered with was the water of natural 
stream. The decision, however, in iJawa- 
sioami V. Rasi (2), distinctly limits the 
proposition put forward in Mahamaho- 
padyaya Ranyachariar v. Municipal 
Council of Kumbakonani (l), to urban 
areas although in the earlier judgment 
there is no language to lead one to suppose 
that the learned Judges meant to confine 
the decision to urban areas. They no 
doubt refer to illustration (a) which deals 
with land in a town, but the right men¬ 
tioned is only an illustration of the rights 
referred to in S. 7 and does not exclude 
other rights ex jure naturae appertaining 
to an owner of land. An owner of agri¬ 
cultural land is undoubtedly entitled to 
raise the level of his land if he so wishes, 
provided there exists no legal restriction 
of such act. It might thus happen that 
a lower land when raised would become 
higher in level than the adjacent land 
which had formerly been on a higher 
level. The right to pass water would 
thereby be reversed and the owner of t ne 
originally lower land would be entitled 
to pass water on to what was originally 
the higher land. If the owner of the 

lower land has such a right to 
land over the whole of it, it is straUo 
that he cannot raise the level over 
part, such raising having ‘he efTect of 
stopping the flow of water through the 
adjacent land but whether he has such 
right must depend on the extent of 
right of the owner of the land whic wa 
oidginally higher. Three other authori 
ties have been cited before us from other 
parts of India, the first being Ambtca 
Sinah v. Debi Sara?i Singh (I;, 
f„“;Wch rwas decided that the owner 
of higher land had ‘he right to pass bis 
surface water over lower land so Ion a 
it continued to be on a 
apparently dissenting f® • * ' v 

in Mahamahopadijayfi fl) 

Micnicipal Council of 

although in terms it does not P" P° ^ 3 , 
do so. In the other two oases °f 
and Patna respectively, the . 

Act does not apply : v. 

Jadunandan Singh (5) and 


(4) [19141 12 A. L. J. 6ti5. 

(5) [19153 19 
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Prt^ Sahub (6). The former ease is of 
no assistanoe here, for ifc merely deals 
wifeh the right of a party to abstain from 
passing water falling on his land to the 
lower land and to collect it on his own 
land. The Patna case does not refer to 
any anthorities and the Gourt came to a 
conclusion differing from that taken in 
Mahamakopadyaya Rangachariar v. 
Municipal Council of Kumbakonam (l). 

Inasmuch as the authority o( Mahama- 
hopadyaya Rangachariar v. Municipal 
Council of Kumbakonam (l), which was 
followed in Sangana Reddiar v. Perumal 
Reddiar (7), has been questioned in 
Ramaswami v. Rasi (2), and Gopala 
Krishna Yachandrula v. Secretary of 
State (3), we think that it is advisable 
that the whole question should be con¬ 
sidered by a Pull Bench of this Court 
and accordingly we refer the case to a 
Pull Bench for decision. 

Opinion. 

Ooutts-Trotter, C. J.— This appeal 
rai^ certain questions of fact with 
which we are not concerned. The ques¬ 
tion of law to which our attention has 
been directed is whether the owner of a 
plot of land on a lower level on to which 
water flows in the ordinary course of 
nature from adjacent land on a higher 
level is entitled in law so to deal with 
his land as to obstruct the escape of 
water from the higher land. It is said 
that any right which the owner of the 
higher land has is not in the nature of 


an easement and that terms such as domi* 
nant and servient tenements are inappli¬ 
cable. That may be true in the abstract 
but it seems to me that the Privy Council 
and the House of Lords have clearly 
recognized a very close analogy between 
the two classes of oases and that if the 
owner of the land at the lower level 
raises an obstruction to the natural flow 
of the water he will be restrained if it 
causes or tends to cause damage to the 
owner of that on the higher. Gibbons 
y^Lenfestey \^) 1 % 0 , direct authority of 
the Privy Council binding upon us. In 
the judgment of the Committee which 
was delivered by Lord Dunedin we have 
at page 67 : 

of the superior proprietor to throw 
natural water ou the lower l«nd is not au 
or^aary servitude to which this rule oau apply 
_ n natur al right inherent in property : it is 'a 

®) A. I, R. 19J43 Patna 66. 

[1910] M, W. N. 646. 

118 L. % (N. B.) 66. 


question of nomenclature whether it is or is not 
called a servitude. 

Later on we have 

Where two contiguous fields belong to different 
proprietors one of which stands upon higher 
ground than the other, nature itself may be said 
to constitute a servitude on the inferior tenement 
by which it is obliged to receive the water that 
falls from the superior. If the water which would 
otherwise fall from the higher ground insensibly 
without hurting the inferior tenement should be 
collected into one body by the owner of the 
supeiior in the natural use of his property for 
draining or otherwise improving it, the owner of 
the inferior is without the positive constitution of 
any servitude, bound to receive that body of water 
on his property. 

In John Young and Co. v. Bankeir 
Distillery Company (9), Lord Watson says 
at page 696 : 

The right of the upper heritor to send down, 
and the corresponding obligation of the lower 
heritor to receive, natural water whether flowing 
in a definite channel or not, and whether upon or 
below the surface, are incidents of property 
arising from the relative levels of their respective 
lands and the strata below them. The lower 
heritor cannot object so long as the flow, whether 
above or below ground, is due to gravitation, 
unless it has been unduly and unreasmablv 
increased by operations which are in aemnla- 
tionem vlcini. But he is under no legal obliga¬ 
tion to receive foreign water brought tr. the 
surface of his neighbour’s property by artificial 
means ; and I can see no distinction in principle 
between water raised from a mine below the 
level of the surface of either property, which is 
the case, here and water artificially conveyed 
from a distant stream. 

And then His Lordship quotes Lord 
GifPard in v. Bunter Finlay and 

Co. (10).. Although there is a natural 
servitude on lower heritors to receive the 
natural or surface water from higher 
grounds, the flow must not be increased 

^ . means, although reasonable 

drainage operations are permissible.” 

The same principle clearly underlies 

the decision in Smith v. Kejirick (ll) and 

in that case Mr. Justice Cresswell in 

delivering the judgment of the Court 
said : 

*‘There are many cases in which the 
principle has been recognised, that one 
land owner cannot, by altering the con¬ 
dition of his land, deprive the owner of 
the adjoining land of tlie privilege of 
using his own as he miglit have done be¬ 
fore, Thus, he cannot by building a 
house near the margin of his land 
prevent his neighbour from excavatin-^' 
lusownj^nd. although it mav 

(9) [1898] A. 0.^391;-- 

(10) a^Court. S3s..Cases. 3rd Saries, Macph.rsou 

(11) [18;9] 7 0. B. 516=18 L. J. C. P 

Jur. 362 
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the hou^e, nor from building on his own 
land, although it may obsti'ucfc windows, 
unless indeed by lapse of time the 
adjoining land has become subject to a 
right analogous to what in the Roman 
Law was c tiled a servitude. So also in 
Aclon. V. Bluiidell where the subject 
was very much discussed, the Court held 
that one landowner having dug a well 
on his own lands could not maintain an 
action against a party who afterwards 
sunk a coal-pit in the neighbourhood 
which had the effect of drawing the 
water away from his well: the act not 
being done by defendant negligently or 
maliciously, but in a proper manner for 
tbe purpose of winning his own coal. 
We think that the same principle is 
applicable to the present case. The 
water is a sort of common enemy, as was 
said by Lord Tenterden in Rex v. Com¬ 
missioners of Sewers for Paglxam (13), 
agunst which each man must defend 
himself. And this is in accordance with 
the civil Law hy which it was con¬ 
sidered that land on a lower level owed 
a natural servitude to that on a higher, 
in respect of receiving without claim to 
compensation the water naturally flowing 
down to it.” 

This last case also touched on the 
dis‘;inction between natural and artificial 
accumulation^ of water which was later in 
t88B made the basis of tlie celebrated 
decision v. l’letc^\ei (ll). fbe 

reference seems to have been made on 
account of tbe conflict of views expressed 
in MdyidmMliopa'hiauo Ranuachariar v; 
Mimicipal Cuttuvil of Kinnhalonam (1) 
and Sa/ujduii. Reddiorv. Prnivial Red- 


did)' (7), on the one hand and Ramaswamt 
V. Rasi (8), o » tlie other. The referring 
Bench in accepting the distinction drawn 
in Rfimds'i>dmi v. Rasi (2) lieJd that the 
flecision in Malianiahoiinih/aiia Ectnr/a- 
rhaiiai- V. Tkr Miinidiml Council of 
Kumlakonam (1) only rofei-raa to urban 
aroa^, and wc agree tliat no sucli dis¬ 
tinction arises. It doubtless curraa from 
the accident that illustration (a) to b. ! 
of the Kiiomsnts Act instances a caio 
of land in an urban area because it 
wishes to safeguard the statutory rights 
of urbin authorities to restrict un- 
■M,proved methods of dealing with land 
on.i tiuildings. Ill our opinio n MaUa 


(12) fisnl 1' M. mil W. 324=13 I.. J. Kx. 389 
(l.M> IH'iMj 8 P. and C. 330 -l-t Q- A- 
(14) r.l«0Kl :i U. lu 330 — 1 Kx. 265. 


mahopadi/aya Bangachariar v. Muni¬ 
cipal Council of Ktimbakonam (i) 
was wrongly decided and the reisoning 
on which it is based is clearly ^ab varir 
ance wibh the decisions of bhe Privy 
Council and the House of Lords bo which 
we have referred ; and the same observa* 
tions apply to Sangana Reddiar v. 
Peramal Reddiar (7). It cannot be that 
the law recognises two inconsistent rights 
in adjacent owners, the exercise of one 
of which would necessarily destroy the 
other. 

It was contended by the respondent 
that, if the argument of the appellant 
should be correct, the owners of the 
adjoining lands at a lower level would 
he prevented from improving their lands; 
but this is clearly not so as bhe adjoining 
owner can improve his lands to any 
extent he pleases even to the extent of 
raising the level of his lands, provided 
that he makes suitable arrangements 
for carryii^S off the water from his 
neighbour’s land. We are confirmed in 
our view by the fact that the decision in 
Ramasioami v. Rasi (2) was referred to 
by the Privy Council in Maunga Bya v. 
Maung Kyi Nyo (15), with approval as 
being consistent with the authorities. 

We refer the case back to the Division 
Bench for final disposal with this expres¬ 
sion of opinion. _ 

(15) A. I. R. 1925 P. C. 236. 
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Dev.adoss and Waller, JJ. 

(AkeUa) Resavaramayya and others- 
Plaiutiffs—Appellants. 

v. 


Visamsetti Venkataratnain and others 
efendanbs—Respondents. 

Second Appeal No. 1356 of 1919, De 
ded on 1st September 1925, from the 
scree of the Dist. J., Kistna, at Masuli 
itam, in A. S. No. 122 of 1918. 

Ltmitatlon Act, S. lO-Pro-note 
■o-note server as acknoivhdgmcnt of UabUity 

t 

row/ssorf/ note. . _ of 

When :i person borrows ii certain u 

onev aod executes a promissory ^od 

.tos'it for the 

hou it is executed m respect of a 

ready passed it is an acknowledgmcut 

ibility to pay the amount mentmued^i 

id the acknowledgment cao g ^,te(orauy 

action, if the pro-note fails as pro no 
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oaosQ : 6 Jj. TF. 680 and A. I. R. 1922 Mad. 181, 
ReJ. CP 453 0 2] 

A, Krishnaswami Aiija\ —for Appel* 
lants. 

<S. yn.Yad'ic\arifiY^ K. Krislxn'fin'iclxariar 
and K. Venkatobswami Naida —for Ees* 
pondents. 

Jildgnasnt.—The only question in this 
seojuJ appeal is whether the suit is barred 
by limitation. The plaintitfs are the sons 
of Venkiyya Garu and sue tlie defendants 
who are the members of the committee 
called Sri Kannika Parameswari Visam- 
setti Venkataratnam Hindu High School 
Committee for a certain sum alleged to 
be due to the plaintiffs. The Subordinate 
Judge gave a decree in favour of the 
plaintiffs. On appeal the District Judge 
at Masulipatam dismissel the suit on the 
the ground that it was barred by limita* 
tion. 

The defendants, who are the members 
of the Sri Kannika Parameswari Visam* 
setti Venkataratnam Hindu High School 
Committee took over the management of 
the Hindu High School at Bezwada with 
all its assets and liabilities from another 
committee called the Sri Kannika Para* 
meswari Hindu High School Committee 
in November, 1915. Both the committees 
were registered under the Registration of 
Societies Act, 1860. Venkayya advanced 
considerable sums of money for the upkeep 
of the school and for certain buildings 
connected with the school, and the com- 
mittee of the sjlmol aiithori/od two 
of its members to execute a promissory 
note in his favour for tho amount duo. 
Hx. E was executed on 18th November 
1913, The suit was tiled on 14th Novem¬ 
ber 1916. Tiie promissory note was found 
to bo invalid as itwas made payable to bea¬ 
rer. The plaintiffs rely upon S. 19 oftlie 
Limitation Act and wish to treat Kx. K 
as an acknowledgment in writing and 
signed by tho agent of the debtors duly 
authorized in their behalf. The conten¬ 
tion’ of Mr. Yaradaohariar for tho res¬ 
pondents is that tho exeoiitants of Mx. K 
were not authorized to make an aoknow* 
lodgment and therefore it cannot be 
treated as an acknowledgment under S. 19 
of tho Limitation Act. Ex. D*3, which is 
dated 17th November 1917, ho contends, 
is not an acknowledgment foi it only 
authorises two members of the committee 
to execute a promissory note, D'3 is tho 
resolution of the oommittoo authorising 
the President and the Secretary and a 
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member of the committee (Gopala Rxo) to 
execute a promissory note for the sum of 
R?. 3,500 to Venkiyya Pantulu. D-b is 
not an acknowledgment of liability. In 
purmance of the authority Ex. E was 
executed on 18bh November, 1.13. 
Ex. E therefore is an acknowledgment of 
liability of the committee to the extent of 
Ri. 3,500 to Venkayya It is nob neces¬ 
sary that in the promissory note itself 
the fact that it is an acknowledgment 
should be recited ; the execution of the 
note itself is in acknowledgment of the 
liability. Wlien a person borrows a car 
tain sum of money and executes a pro¬ 
missory note he executes it for the 
consideration received by bun and when 
it is executed in respect of a consideration 
already passed it is an acknowledgment 
of the liability to pay the amount men¬ 
tioned in the note. It was held in 
Nachiniathu Chettij v. Atcdiapi)i> Pillai{if 
that though a promissory note cannot be 
enforced as offending agiinst S. 26 of the 
Paper Currency Act it can nevertheless 
bo used as evidence of an acknowledgment 
of liability. This case was followed in 
Nutirajulii N ticker v. Suhramanian 
Gheltiar (2). Ex. E mentions tho pro¬ 
ceedings of the committee and recites the| 
fact thit it is executed on behalf of the; 
committee. Kx. E, therefore, is an ac¬ 
knowledgment of liability within tflie 
moaning of S. 19 of the Limitation Act 
and tlio suit tiled within throe years of it 
is not barred by limitation. 

Tlio anpeal is allowed and the lower 
Court will try the otlier issues in tlio 
case. Tlio appellants will be entitled to 
the costs of this second appeal. 

Appe-il allou'C'i atid case rematificil. 

(1) [1917] 6 I< W. r>30=(19l7l M. \V. N. 7^8. 

(2) A. 1. R. 192-> M:ub 181. 
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Dkvai>oss anii Wai.lkr. JJ. 

Piittanriaifihx -.\}»pollant. 

V. 

Patt%uff<i itli is KiUsh iidnita Shanbhaifn 
and others -Respondents. 

Ijotters ratont Ajjptal No. 106 of 
Decided on 9th Oct. 192'>, from order of 
Jackson. .1., in A. A. A. O. No. 38 of 1923, 

(.d l.itn!r,irhyn AcL Arft. 181 and 182 - 
citluui apflu'.inon rtn'ord^ f(w sartsi<e»ii purjmsff. 
•—r.-tMams licmling. 

The Oeurt ordor oo un oxtvulion ap- 

plicAtuni as follovps : '• Th^ iu m d. 
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to the petitioners and the petition -was recorded.” 
There were some proceedings in Court relating to 
item 2 and a temporary injunction prevented its 
delivery. Subsequent to the removal of the tem¬ 
porary injunction, an execution application was 
put in. 

Held : that the original application should not 
be regarded as dismissed. It was still pending and 
the latter application was only intended to call 
the attention of the execution Court to the fact 
that the execution application had to be proceeded 
with. Hence there was no bar to the original 
execution application being proceeded with {Case 
law discussed.) 

Practice of striking off or lodging execution ap¬ 
plications for statitiscal purposes, strongly dis¬ 
approved. [P. 464, C. 1, P, 455, 1] 

(6) Liviitation Act, Art. 182— Joint decree, 
meaning of—Any one relief being joint, decree is 
joint though other reliefs are given separately. 

The decree is a joint decree if any one of the 
reliefs given in the decree is against the defendants 
jointly even though some other reliefs may be 
given against each defendant separately. 

[P. 456, C. 1] 

T. M.Krishnastvami Aiyer and K* P. 
Sarvothama Rao —for Appellant. 

K. Srinivasa'Rao and B. Sitaram Rao 
for Respondents, 

Devadoss, J. —The only question in 
appeal is whether the decree-holders’ ap¬ 
plication for execution is barred by linaita- 
tion. The facts are briefly these : The 
respondents herein obtained a decree in 
O. S. No. 77 of 1903 on 28th September 
1903, It is admitted that the application 
for execution in R. E. P. No. 323 of 1915 
on 11th March 1915, was within time. 
The Court ordered delivery of the pro* 
perties to the decree-holders on 21st 
July 1915. Third ijersons objected to 
the delivery. The objection was removed 
and item 3 was delivered to them on 27th 
March 1916, and the Court passed an 
order on that day : the 3rd item was 
delivered to the petitioners and the peti¬ 
tion was recorded.” A suit was filed by 
the obstructors and a temporary injunc¬ 
tion was granted against the delivery of 
item 2. The suit was ultimately dismissed 
on 18th December 1916 and conse¬ 
quently the temporary injunction ceased 
to he in force from that date. The res- 
jjotidents filed an execution application on 
3rd September 1921 and prayed for deli¬ 
very of ileiii 2 from the 10th defendant. 
Both the lower Courts dismissed the ap¬ 
plication as being barred by time and 
Jackson, held in C. M. S. A. No. 38 of 
19 l' 3 tliat tiie application was within 
time. Hence this appeal by the lOth 
defendant. 

The first contention is that the pres¬ 
ent application, filed nearly six years 


after the application of 1915 is barred by 
limitation and it is urged that if this ap¬ 
plication is to be treated as an applica¬ 
tion to revive the execution application 
of 1915; it should have been filed within 
three years of 18th December 1916, when 
the obstruction to execution was removed. 
The order of the District Munsif on the 
application of 1915 is “ the third item 
was delivered to the petitioners and the 
petition was recorded.” The question is 
whether this order amounts to a dismissal 
of the application. The present Code 
of Civil Procedui'e does not contemplate 
the passing of such an order. When 
an execution application is filed, 
if it is in order, it has to be disposed of 
on the merits ; if it 'is bax*red by limita¬ 
tion or if the decree has been satisfied, or 
if the applicant is not the decree-holder’s 
assignee or his legal representative, or if 
the decree-holder does not help the 
Court in executing the decree, or omits to 
do anything which the Court directs him 
to do, the application will have to be dis¬ 
missed unless for proper reasons the 
Court adjourns the application. If the 
decree-holder is not able to do a thing 
directed to be done within the time allow¬ 


ed by the Court, the Court has to give 
him further time. There is no provision 
of law by which the executing Court 
could lodge the petition or record it, or 
strike it off for what is commonly called 
the statistical purposes. The executing 
Court is bound to follow the procedure 
laid down in the Code and it cannot dis¬ 
miss the application for the reason that it 
is long pending. If there is obstruction to 
the execution of the decree the Court,ought 
to adjourn the petition till the removal of 
the obstruction. If does not matter how 
long the obstruction continues. If a tem¬ 
porary injunction is issued against a Court 
executing a decree, the Court should stay 
its hands till the injunction is dissolved 
or till the suit in which it is granted is 
disposed of. If a permanent injunction 
is granted against the execution of the . 
decree, then the application for exe¬ 
cution will have to be dismissed. 

If the executing Court adjourns the peti¬ 
tion from time to time it will enable the 


decree-holder to inform the Court as to 
the progress of the suit or proceeding in 
which the temporarjMnjunction is granted 
and as soon as it is informed that the 
obstruction has been removed the Court 
should proceed to dispose of the apphoa 
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Mon according to law. It is to prevent 
dilatory proceedings ’and the long pend¬ 
ency of execution applications that O. 21, 
B. 57 has been enacted. It lays upon the 
decree-holder the duty of helping the 
Court to execute the decree in his favour, 
and if by reason of the decree-holder’s 
default the Court is unable to proceed 
further with the execution application, it 
shall either dismiss the application or 
for sufficient reasons, adjourn the proceed¬ 
ings to a future date. Upon the dismissal 
of such an application the attachment 
shall cease. Under the old Code, if the 
properties were once attached and the 
application for execution was subse¬ 
quently dismissed, the attachment did 
not necessarily cease to have effect. If, 
instead of following the procedure laid 
down by the Code, if the execu¬ 
ting Court orders that the petition 
be lodged or recorded, or be 
struck off, such an order is not one 
sanctioned by the Code and it only 
amounts to this : petition is adjourned 
sine die. In this view the petition of 
1915 is still on the record of the executing 
Court and the petition of 1921 is not a 
further application for execution, nor is 
it an application to revive that of 1915 ; 
for that is still on the file and no appli¬ 
cation is required to revive an application 
which is pending. It is an incorrect use 
of the language to spe&k of reviving a 
petition which has not been dismissed. 
If the application has been improperly 
dismissed an application would be neces¬ 
sary to revive it, viz., where the dismissal 
is not on the merits or for the default of 
the decree-holder but for statistical pur¬ 
poses or on account of obstruction wliich 
would take time to remove. As the 
application of 1915 is still pending the 
application of 1921 was only intended to 
call the attention of the executing Court 
to the fact that the execution application 
had to be proceeded with. The argument 
that if a Court lodges or records an exe¬ 
cution application it should he rogai'dod 
as pending there will be no time-limit 
for asking the Court to proceed with it 
obviously overlooks the fact that it was 
not the decree-holder that stood in the 
way of the execution being proceeded 
with but, that the Court kept the matter 
pending without taking the necessary 
steps. When a Court keeps a matter 
pending, a party should not suffer by 
reason of the dilatoriness of the Court or 


by an action of the Court not sanctioned 
by the law. The remedy to prevent long 
pendency of applications for execution is 
to adjourn the applications from time 
to time, and to have them brought up for 
orders. If that is done, the Court would 
be in a position to know whether the 
execution could be proceeded with or not, 
and as soon as the obstruction is removed 
the Court would be able to proceed with 
the execution according to law. 

Great reliance is placed by Mr. T. M. 
Krishnaswami Aiyar on Suppa Eeddiar v. 
Avudai Ammal (l), where a Full Bench 
of this Court held that if an execution 
application is improperly dismissed a 
subsequent application to revive or con¬ 
tinue the application is governed by 
Art. 178 of the old Limitation Act 
corresponding to Art. 181 of the present 
Act. This case is distinguishable from 
the present, for here the application of 
1915 was nob dismissed. In Chalavadi 
Kotiah V. Poloori Alimclammah (2) the 
executing Court dismissed an execution 
application without notice to the parties 
on the ground that the execution had 
been stayed by the order of the District 
Court. Miller and Mum*o, JJ., held that 
the order of dismissal amounted to no 
more than a direction to the officers of 
the Court to remove the proceedings from 
the pending list, and observed at page 76: 

That so long as proceedings initiated 
by the decree-holder are pending, his 
right to apply for their continuance 
accrues from day to day, i. e., on every 
day on which the Court does not suo 
motu continue them. The right to apply 
will then nob be barred till three years 
have elapsed after the proceedings have 
ceased to be pending.” 

In Suhha Chariav v. Muthuveeran 
Pillai (3), Benson and Abdur Rahim, JJ., 
follow the decision of Miller and Munro, 
JJ., in ChaJavadf Kotiah v. Poloori Ali~ 
mclamm-ah (2). The princijJe of these 
cases is^that if an execution application is 

pending'a subsequent application is not 

an application under Art. 181, hut an 
application asking the Court to continue 
the proceedings in a pending application. 
The decision in .li/isfa Umvia v. AbduUa 
(4), to wiiich one of us was a-party is in 


(1) [1904] MaJ. 50:=U M. L. J. 401 (FBI 

(A) 31 Mad. 71:^18 M. L. J. 46-3 i 

1 % 


(3) fUU'il 36 Mad. 558=24 M 
(5) A, 1. R. 1924 Mad. 178. 


L, J, 545. 
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point. It was held in that case that an 
order of dismissal of an execution petition 
for statistical iDurposes did not amount to 
a di'^missal of the petition but that the 
petition should be considered as pending. 

I hold that the application of 1915 is 
still pending, and, therefore, there is no 
bar to its being proceeded with. 

In this connexion I must express my 
strong disapproval of the practice of 
striking oil or lodging an execution ap¬ 
plication for statistical purposes. The 
sooner it is stopped the better it would be 
for the parties as well as for the Courts 
executing decrees. 

The next point urged is that the decree 
is not a joint decree and therefore the 
application of 1918 and of 1920 for exe¬ 
cution against the 9th defendant do not 
save the bar of limitation so far as the 
10th defendant is concerned. In view of 
my decision on the first point it is un¬ 
necessary to deal witli this point at 
length. The relevant portion of tne decree 

is as follows: . 

“ Plaintiffs do recover from Defendants 

9 and 10 possession of the plaint property 
witli buildings thereon described below ; 

plaintiffs do recover from the 

dant future rental, etc., and plaintiffs do 

recover from the lOth defendant future 

rental, etc.” , 

The argument is that inasmuch as the 

decree directs the 9th and lOth defen¬ 
dants to pay mesne profits severally, 
it is not a joint decree but a several 
decree, and tlio applicitiou for execution 
against the 9th defendant cannot bo 
treated as an application in a ]onit 
decree. Where a defendant is directed 
to iiay a certain sum to plaintiff’ and 
another defendant is directed to. pay a 
similar sum or a different suni to the 
plaintiff, the decree is nob a joint decree ; 
bub where a decree directs that A and ^ 
shall pay a certain sum to the plaintiff 
andfurthei directs .that .I 
another sum and that B ^ 

another sum and that A and B should 

bear their own costs, the decree is a 
joint decree against .1 and B. T 
.lecrco is a joint decree it any one ol t e 
reliefs given in the decree is against tli 
defendants jointly even though some 
other reliefs maybe given against each 
defendant se] arately. Explanation -to 
Art. 182 of the Limitation Act is m 

these t<!rms : _ , 

*■ But where the decree or order has 


been passed jointly against more persons 
than one, the application, if made against 
any one or more of them, or against his 
or their representatives, shall take effect 
against them all.” 

This explanation should be literally 
interpreted and according to its terms 
the present decree is a joint decree. In 
Suhratnatiid Chettiat v. Alagdpva. 
Chettiar by Agent Palaniappa CheUiar{6), 
it was held that where a decree awards 
mesne profits against A and B jointly 
and costs jointly against A, B and C, an 
application to execute the decree for 
mesne profits against A and B keeps 
alive the right to execute the decree for 
costs against C under part 2 of paragraph 
2, Explanation I to Art, 179 of Sch. 
2 to the Limitation Act. This case was 
followed by a Bench of the Calcutta 
High Court in Barroda KinJ^r 
Citowdhui'tj v. Nahin Cliandrd Dutta jfi}- 
The facts of that case are very similar 
to those of the present. The decree 
in this case is a joint decree and the 
present application against the 10th 
defendant is not barred by limitation 
hy reason of the applications of 1918 and 
1920. I find this point against the 

appellant. , 

In the result the Letters Patent appeal 

is dismissed with costs. 

Waller J.^On the first point I agree 
that. on the authorities no other 
conclusion is possible, though e 
position does seem tome 
unsatisfactory. If the decree-holder had 
presented an application directly after 
the close of the intervening litigation fas 
he should have been forced to do), and 
that application had been dismissed 
early in 1917, his present application 
would have been long out of time. 
Having done nothing to prosecute nis 
first application for six years, he is, on 
the authorities, still in time. 

Something should, of course be done 

to put an end to this method of adjourn¬ 
ing execution applications sine die. i 
bhev are held up by some other 
proceedings, they should he ^‘^journed 
either to definite periods of six montlK 
each, or till the date of the closing of the 

other proceedings. 

On the second point also I agree. 

Appedl dismissed* 


(5) 

{Oi 


[190G] 30 Mud. M. L. T. 189* 

[1909] 11 C. L. J. 83=14 0. W. N. 465, 
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Odgers akd Viswanatha Sastri, JJ. 

{y emulapalli) Seetharamamma and 
o^Aer^^Oefendants—Appellants. 

V. 

^ Maganti Appiah ahd another — Plaintiff 
and 6feh Defendant—Respondents. 

Second Appeal No. 444 of 1923, De¬ 
cided on 6th October 1925, from the de¬ 
cree of the Sub-J., Masulipatam in A. S. 
No. 7 of 1921 

(а) Hindu Law — Alienation by de facto 
guardian not for necessity fs only votdable-One 
for necessity is binding. 

An alienation by a de jure guardian or a natu 
ral guardian is voidable and as the powers of 
natural and de facto guardians are similar, a 
transaction entered into by a de facto guardian 
^ not for necessity is only voidable at the option 
of the minor on attaining his age. But an aliena- 
* tion for necessity is binding. [P 459 , C 1} 

(б) Hindu Law—Alienation by guardtan-Pos- 
se^ion given before alienation becomes adverse to 
minor only from date of alienation. 

^ Even though possession is given to the alienee 
from a minor’s guardian before the date of the 
alienation, such possession of the alienee can 
become adverse to that of the minor only from the 
date of the alienation. {Case Law considered), 

[P461, C2] 

V . Ramadoss —for Appellants. 

P. Satyanarayana —for Respondents. 

Odgers, J. The question in this case 
is whether an alienation by a de facto 
guardian is valid under the Hindu Law. 
The person in question is the maternal 
uncle of the plaintiff and of course is 
neither the natural nor the legal guar¬ 
dian. The District Munsif dismissed the 
suit which was a claim for a declaration 
that the alienation made during the 
nainority of the plaintiff did not bind 

M him. The Subordinate Judge reversed 
this decision holding that the aliena¬ 
tion made by the maternal uncle was a 
void transaction. 

It has been argued at length for the 
respondents that a de facto guardian is 
unrecognized in the Hindu Law. It may 
be at once said that, if there is such a 
recognition I am satisfied that the recog¬ 
nition is more or less modern and pos¬ 
sibly, to some extent, the recognition, if 
it is legally recognized at all, has come 
about by necessity, The earliest case, 
,aa far as I know, is the well known case 
in Hnnooviai^ Fersaud Fdnday v. Mt. 
Rabooea Munraf Koomocree (l) where 
Lordships of frhe Privy Oounci l say : 

U1B64-67J 6 M. I. A. 893=18 W. R. 81 Foot 
Not^i^a Sutber 29=1 Sar. 552 (P. 0.>. 
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Upon the third point it is to be 
observed that under the Hindu law, the 
right of a bona fide incumbrancer who 
has taken from a de facto manager a 
charge on lands created honestly, for the 
purpose of saving the estate or for the 
benefit of an estate is not (provided the 
circumstance would support the charge 
had it emanated from a de facto and de 
jure manager) affected by the want of 
union of the de facto with the de jure.” 

. It has been said that this dictum is 
obiter as the Rani in the case under 
discussion was undoubtedly the natural 
guardian. It might perhaps also be said 
that the third ijoint was not absolutely 
essential to the decision. However that 
may be, any dicta that may fall from 
the Privy Council are naturally entitled 
to great weight and, if the powers of a 
de facto guardian under the Hindu Law 
have been recognized in other decisions, 
it must, I think, be taken that a de facto 
guardian is known to that law. Much 
stress has been laid for the respondents 
on the Privy Council case in hnavibandi 
V, Mtitsaddi (2) where it is clearly laid 
down that a de facto guardian is unknown 
in the Muhammadan Law. The decisions 
of the Courts on this point of Muhmma- 
dan Law are fully examined and, in their 
Lordships’ judgment delivered by Mr. 
Ameer Ali, a person who may be con¬ 
veniently called a de facto guardian has 
no power under the Muhammadan Law 
to convey to another any right or interest 
in immovable property which the trans¬ 
feree can enforce against the infant. 
Nothing can be clear than that. But it 
has to be observed that not only there but 
all through the judgment only the ques¬ 
tion as arising under the Muhammedan 
Law IS dealt with. On the other hand 
m Gour’s Hindu Code, S. 906, it is as¬ 
serted that the powers of a natural and 
de facto guardian are the same as those 
of a legal guardian. Any act done by the 
de facto guardian would be equally bind¬ 
ing on the minor if it is supported by 
necessity or benefit to the minor. See 
also S. 913 where the learned author ex¬ 
pressly states that the Muhammadan Law 
is different. 

In Mohanund Mondul v. Nafur Mondul 
13; gi*andmother purported to sell a 
minor's estate. The Court found that 
sh^-as a de facto guardian, and reiving 

(2) [1918] 45 Cal. 878=45 1. A. 73 (P C T - 

(3) [1S90J 2G Cal. 820=3 C. \Y. N. 770 ' 
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on Hunoomanpersaud Panday v. Mt, It is true that there the guardian in 
Babooee Munraj Koomoeree (l) it held question was a natural guardian. But, 
that not only might a de faoto-^ guardian in my view, haying regard to the authori- 
mortgage but also sell. Bannerji, J., points ties I have cited, that can make no 
out that there may be cases where the difference. 


sale of a part of the minor’s estate might 
be more beneficial to him than a mort¬ 
gage. In Adhai‘ Chandra Dntta v. 
Kirtibasli Bairagee (4), it is said in the 
judgment : 

“ It is conceded by the learned Doctor 
who appeared for the appellants that 
the powers of a de facto guardian are the 
same as those of a legal guardian. ” 

It appears that the Court adopted 
that admission which was that of Dr. 
Bash Behari Ghose. In Bai Amrit v. Bai 
Manilc (o), which is a case of a transac¬ 
tion by the mother as gurdian of her son 
and of her minor daughter-in-law, she 
would of course be the natural guardian 
of the son, but the case is treated as if 
she was the manager de facto of the 
family. Any sales for valuable considera¬ 
tion the proceeds of which were applied 
to meet the family necessities were held 
to be unquestionable. Nathivram v. 
Shoma Oxhagan (6) was a case of the 
father’s cousin taking charge of a minor 
and borrowing money to meet the funeral 
expenses of the deceased father. It was 
held that he had sufficient authority to 
bind the minor by a loan if it were 
necessary. Sadasiva Aiyar, J., in cvihn 
Iyer v. Srinivasa Iyengar (7) citing 
Hanoomanpersaud Panday v. J5o- 

hooee 'M.nnraj Koomoeree (l) says that 
when the act is done by the person who 
is not the guardian but who is the man¬ 
ager of the estate in which the minor is 
interested the latter will equally be 
l)Ound if under the circumstances the 
step taken was necessary, proper or pru¬ 
dent. 

On the other hand, no case has been 
cited, except possibly one, which lays 
down that a de facto guardian has no 
power to deal with the property of a 
minor for necessity. On the other hand 
in Arunachela Beddi v. Chidamhara 

Reddi (8) it is said : 

“ It is well settled that an alienation 

may be validly made by a de facto guar¬ 
dians ’*— (assuming of course the necessity.) 

(4) [19101 12 C. L. J. 586. ! 

— (5) 12 B H. C. R. 79. 

io) [1890] 14 Bom. 662. 

(7) [1919] 23 r>. J. 038=12 M. L T. 547. 

(8) [1903] 13 M. L. J. 223. 


Arumugam Chetti v. Durasingd Tevar 
(9) which was referred to by the learned 
vakil for the respondents, merely lays 
down that, once a guardian has been 
appointed by the Court, the rights of 
the natural guardian are extinguished. 
It will be noticed at 'p. 41 the learned 
Judges say that there . is no proof that 
the 1st defendant’s mother was the de 
facto guardian. In Gopi Bam v. Jeot 
Ram (10) the mother did not mortgage 
the property on behalf of her son and no 
question of necessity arose. Mata Din 
v. Ahmad All (ll) -*is again, like Imam" 
handi v. Mntsaddi (2) • a case under the 


duhammadan Law. The family were 
duhammadans and were governed by the 
duhammadan Law relating to guardian- 
ihip. It is pointed out by their Lordships 
ihat the question was whether, according 
;o Muhammadan Law, a sale by a de facto 
guardian if made for necessity. . . .and if 
beneficial to the minor is altogether 
void or merely voidable; but it was 
unnecessary to decide the question as the 
appellant had not shown that the sale 
was for necessity Or was beneficial to the 
minor. Reliance is also placed ‘for the 
respondent on a remark of Sadasiva Aiyar, 
J.,in Thaymmal v. Kiii^panna Komidan 
(12) that nobody else than the father 
and mother of a minor (with probable 
exceptions in favour of the 'elder brother 
and the'direct male and female ancestors 
of the minor) is entitled, as a matter of 
natural rigbt, to he and to act as a guar¬ 
dian of a minor’s person and propety. 
Recoui'se must be had to the Court re 
presenting the rights of the King which 
are paramount to even the rights of the 
parents where there is no natural guardian 
alive. I am unable to -see how this 
helps the respondent in the present case 
as-the relation in question was the 

maternal * uncle, who is, 

direct male ancestor of the minor. J-h 

decision was that the paternal aunt 

was not a natural guardian. 

much relied on i s Narayanan Nambtu m 

(9) [1914137 Mad. 38=21 M. L. J- 1077= 

(1911) 2 M. W. N. 461. 

(10) A. I. R. 19^3 T A AO /P C ] 

(11) [1912] 34 AB. 213=39 LA. 40 (P- ^ J 

(12) [1915] 38 Mad. 1126=27 M. L. J. 28o. 
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1^6 

@otiTt lyheve in'the case of a 
^loin, the etep^mother' of the 
n&kDTe,^'^ho‘ ^w&s' managing the house- 
^61d'iind looking after them, borrowed 
Hidney for necessity. On the assump* 
liidh that the parties were prima facie 
governed by Hindu Law and that no 
epecial custom had 'been set up in the 
plea^ngs it was held that the step¬ 
mother had no legal authority. The 
learned Judge said: 

, “ It is hot contended that the de facto guar¬ 
dianship gave' her, i. e., the step-mother any 
right to mortgage the estate. ** 

With great deference I am unable to 
see first how the dictum applies to the 
fftyts of this case and secondly, if neces¬ 
sary, I would take leave to say that 
if the parties were governed hy the 
idindu Law, I should Have thought 
it ^ight have been well contended that 
the mortgage, if for necessity, could be 
upheld. 

The Court below has found that, as 
to one of the sales evidenced by Ex. IV, 
which is the only one in question before 
us, there was necessity to the extent of 
Bb. 275 out of a total consideration for 
Rs. 400. It is said by the appellants 
that there has been a ratification by 
Ex. Ill by the minor oh attaining ' his 
age pi. this alienation by his de facto 
guardian. " On the other hand, it is said 
that any alienation not for necessity is 
void and not voidable and as there can 
be no vSttifioation of a void transaction 
it is of po effect in this case. It is. I 


I 
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think 




that ap alienation by a de 


jure guardian or a natural guardian is 
voidable and as 1 am inclined to hold 
fch©' powers of these guardians are 
similar, I think a transaction entered 
into by a de facto guardian not for neces¬ 
sity is oply voidable and .can, therefore, 
he ratified by the minor on attaining his 
eige* In Ohetty Colum Comara Vcnca- 
taohellcb ReddyctiV v. Rajah Ruugasawyny 
Itfengar Bc^hadoor (14), the minor recog- 
'n|zed a transaction haade during his 
-minority by his adoptive mother and 
■jijjirdian. This was upheld without 


.during the minority of the 
minor son, 

taid that this suit is 

. . --MiOco ” -- 

414) CX859-613 8 M. I, A. 319=4 VY, a 
1 Buther. 437=1 Bar. 785 (P. C.). 



transferee had 
to him some 
the sale deed, 
been re-trans- 


barred by limitation. The sale is dated 
28th February 1907. The suit was 
brought on the 1st March*, 1919, which 
is- admittedly the last day of the 12 
years allowed. But it is said in the 
letter Ex. Ill, that the 
had possession delivered 
time before the date of 
The words ‘which have 
lated are, "whether before the delivery 
of possession to you in pursuance of the 
sale before now or after'* The words 
‘before now’ are indefinite but they might 
refer to possession being given on the 
same day. There is further some con¬ 
tention on the other side that these 
persons were already in possession as 
tenants. However that may be, the 
matter is much too indefinite for us 
fro attach the slightest weight to those 
words, I, therefore, think that this point 
fails. This question of limitation though 
dealt with by the District Munsif and 
found in favour of the defendants was 
not considered by the learned Subordinate 
Judge. In my view, there is nothing in 
the point. 

I think the learned Subordinate Judge 
is wrong in holding that the alienation 
made by the de facto guardian is a void 
transaction. In my view, the appeal 
must be allowed and the plaintiff’s suit 
dismissed with costs throughout. 

Viswanatha Sastri, J.—Defendants 

1 to o are the appellants. The suit was 
for a declaration that the alienations 
made by ^plaintiff’s maternal uncle 
during his minority were not binding 
on him, and for recovery of the items 
alienated. 

The alienations were made under two 
sale deeds of the dates 28th February 
1907, (Ex. IV), and 7th October 1913, 
and the suit was instituted (it was said* 
on the last day of limitation) in 1919 
The District Munsif dismissed the suit : 
and on appeal the Subordinate Judge 
gave plaintiff a decree for possession 
The contentions urged in second apoeal 

1. That the alienations by way of sale 
by the maternal uncle who was not 
thede jui'e guardian, of plaintiff were 
void, and, 

2. That the suit was barred by limit* 

tion with respect to tka item*? 

by Ex. IV. as defendants were placed in 
^ssession prior to the date 

The second appeal first came on Jr 
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hearing before Ramesam, J,, who referred 
it fco a Bench “ as the matter (which 
forms the subject-matter of the first 
contention) was not concluded by 
authority so far as the Hindu Law is 
concerned. 

It was argued before us that under 
the Hindu Law the father, the mother, 
and failing them the King . were 
the guardians of an infant ; that 
no other relation was the 
guardian ; that de facto guardians were 
no better than intermeddlers and that 
alienations by de facto guardians were 
void as was laid down by the Privy 
Council in Imat/cbandi v. Mutsaddi (2). 
That case related to a Mahomedan minor ; 
their Lordships based their decision on 
Mahomedan Law texts : and so far as I 
am able to see, I do not find reference in 
the judgment to any decided cases con¬ 
cerning Hindu minors. Alienations by 
the de facto guardians of Hindu minors 
have come up very frequently before 
Courts, and our attention has not been 
directed to any decided case in which it 
has been held that such an alienation was 
per se, void, apart from any question as 
to whether it was for legal necessity or 
not. It was said that this may be due to 
the fact that the point was not raised in 
those oases, but, observed by Maclean, 
C. J., in Mohanund Mondul v. Nafur 

Mondul (3). L •. 

“ the absence of judicial authority 

suggests that the point has not been 
regarded as open to serious argument. ” 

So far as Hindu Law goes, it appears to 
me that there is nothing in it which 
limits guardianship only to the father, 
the mother, and failing them the King. 
Macnaghten in his Principles and Prece¬ 
dents of Hindu Law says: 

“ that: in default of the father and 
mother, an elder brother of a minor is 
comreteut to assume the guardianship ot 
him. In default of such ' brother, the 
paternal relations generally are entitled 
to hold the oflice of guardian ; and failing 
such relations, the office devolves on the 
maternal kinsmen, according to their 
degree of proximity, but the appointment 
of guardian universally rests with the 
ruling power.” See Vol. 1, pp. 103, 104. 

And in Vol. II (Precedents) Case HI 
at p. 204 gives the opinion of Pandits 
based c n the authority of the Dayabhaga, 
D.iyatatwa, Dayakrama Saugraha, that 
the husb-and's sister’s son is the guardian 


of a childless widow wjio is a minor. If» 
was said that in the absence-of the father, 
and mother ''recourse must be had to the 
Court repres^ting the rights of the King, 
which are paramount to even the rights 
of the parents where there is no natural' 
guardian alive:” as observed by Sadaeiva- 
Aiyar, J., in Tkayammal v. Kuppannor' 
Koundan (I2). But it must be remem* 
berad that the learned Judge in the pre¬ 
vious sentence includes among natural 
guardians the elder brother and the direct 
male and female ancestors of the minor^ 
although, according to respondent’s vakil, 
they would not be the natural guardians 
under Hindu Law. Applications to Courts 
can only be made under the Guardians and 
Wards Act, and it has been by a Pull 
Bench of the Calcutta High Court in 
Ram Gliunder Ghuckerhutty v. BrojonatK 
Moziimdar (15) thsit this act would not 
affect or alter any provision of Hindu. 
Law as to guardians who do not avail, 
themselves of the Act. It is then said' 
that in that case the person who' acted' 
as guardian of the minor was the mother ; 
hut this circumstance would not, in my 
opinion, make any difference. 

Coming to decided cases, it was held in 
Mohanund Mondul v. Nafur Mondul (3)) 
on the authority of the Privy Council 
case in Hunoonvanpersaud Panday v. Mt, 
Babooee Munraj Koonweree (l) that a sale 
by a de facto guardian (it was the grand- 
mocher) in case of necessity was valid. 
And in Arunachela Reddi v. Ghidambaru 
Reddi (8), White, G. J., and Benson J., 
held that : “ it is well settled that an 
alienation may be validly made by a de: 
facto guardian ” (issuming of course^ 
necessity). ** In Gu 7 i 3 ayyu v. Rama" 
swami (16) it was held that the natural 
mother was a ** lawful guardian for' 
the purpose of S. 21 of the Limitation' 
Act, even though there was a testamen¬ 
tary guardian named in the will of the* 
adoptive father who was unwilling fcfj act. 
In Naihuvam v. Sho^na Chhayan (6), a 
debt contracted by the father’s cousin for 
necessary purposes was held to bind the 
minor. Although it is no authority m 
the sense of its being a judicial decision, 

I may state that in Adhar Chandra ^ 
DuUa v. Kirtibash Bairagee (4) such an 
eminent lawyer as Dr. Rash Beliarj 
Ghosh conceded that the powers 

(15, [1879] 4^al. 929=4 C. L. 

(IG) [1913] 24 M. L. J. 42S=(1913) M. W- 

N.3C4. 
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Wtoe4be same those of a de jure 
guardianr Our attention was drawn 
to'the observations of'Sadasiva Aiyar, J., 
in S}hfvyainmal v. Kuppanna Koundan (12) 
wherein the learned Judge holds that: 

“Under Hindu Law, nobody else than the 
lather and mother of a minor with probable 
exception in favour of the elder brother and the 
dir^t male and female ancestors of the minor, is 
Entitled as a matter of natural right to act as 
guardian of his person and property.^’ 

In that case the alienation by the 
paternal aunt was found to be “for no 
necessity^ and the second appeal could 
have been decided only on this finding 
without considering the question whe¬ 
ther she was a natural guardian under 
Hindu Law. 1 may also state that the 
probable exceptions’* which the learned 
. Judge recognizes, supports the view that 
guardianship under the Hindu Law is not 
confined only to the father, mother, and 
the King, as contended for by respon¬ 
dent's vakil. The learned Judge relies 
on the decisions of the Calcutta High 
Court Kristo Kissor Neoghy v. Kadermoye 
Dossee (17) and Mt, Bkikuo Koer y. Mt» 
Ohamela Koer (18), in support of his view. 
They were both cases in which the Court 
was moved to appoint a guardian, and 
there was no question as to the binding 
nature of an alienation made by de facto 
guardian. It may here be stated that 
the case in Mohanund Mondul v. Nafur 
Mondul (3) is referred to with approval by 
Sadasiva Aiyar, J., in Vemhu Aiyarv. 
Srinimm Iyengar (7). Reference was 
made to a case in Narayanan Nambudri 
V. Mavunni Nair (13) a single Judge of 
this Court held that a de facto guardian 
of a Hindu Nambudri minor (a step¬ 
mother) was no better than an intermod- 
dler, and had no right to represent a 
minor. It does not appear that any of 
the oases referred to were brought to the 
notice ot the Earned Judge. Decisions 
under the Mahomedan Law have no bear¬ 
ing on the present question; and I am 
clearly of ojiHnion that the right of a de 
facto guardian to deal with the property 
of a Hindu minor has been recognized by 
our Courts ever since the decision of the 
^Ivy Council in Hunoomanversaud 
Pandav v*. Mt. Bahooee Munraj (1) pro¬ 
vided the alienation was for necessity. 

I may here state that in the present 
fiilB the de facto guardian was the mater- 
a o. L. R, 688. ~ 

(18) [18973 a 0, W. N. 191. 


nal uncle who took charge of the minor 
after his mother’s death ; and the evi¬ 
dence of D. W. 1, is to the effect that the 
paternal aunt with whom the minor was 
for a time was not in a position to main¬ 
tain herself. So far as Hindu society in 
South India goes, the maternal uncle is 
treated as the closest relation of a person, 
next to his father and mother ; and at all 

i 

ceremonies at which presents are given, 
it is his that is first handed over. 

Appellants’ vakil next contended that 
the alienations now sought to be set 
aside was ratified by plaintiff ; and that 
they were, therefore, valid, apart from 
any question of maternal uncle being 
only the de facto guardian, Exs. II and 
III are two letters passed on by plaintiff 
to the vendees on 9th November 1918, 
wherein he approved of the sale deeds of 
the dates 7th October 1913 and 1st 
March 1907. That such a ratification 
would make the alienation binding will 
be clear from the decision in Chetty 
Colum Gomara Vencatachella v. Bajah 
Bangasawmy (14). 

It was also urged before us that so far 
as the alienation under Ex. IV went, the 
suit was barred by limitation, as posses¬ 
sion was, as stated in it, given before its 
date (28th February 1907) that the evi¬ 
dence was that it was given during the 
previous cultivation season (August 1906) 
and that time ran from August 1906. 
The question under Art, 144 of the 
Limitation Act would be when the pos¬ 
session became adverse to the plaintiff ? 
The District Munsif held that it became 
adverse when possession was given, but 
the Subordinate Judge did not consider 
the question. Since possession was given 
in view of a contemplated sale it cannot 
be said that it became adverse to the 
vendor from the date it was given in 
case the sale was held not binding on 
the minor. 

The sale to the father of Defendants 1 
to 8 has been found by both Courts to be 
binding to the extent of Rs. 275 and the 
sale to the 5th defendant has been held to 
be wholly binding. In my view the effect 
of the ratification evidenced by. Ex. Ill 
is to make the sale to the father of Defen- 
dants 1 to 8 wholly binding on plaintiff. 

I would, therefore, allow the api>eal' 
and reversing decree of the Court below, 
dismiss the suit with costs throughout. 
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Ooutts-Trotter, C. J., and Beasley,.!, 

Uatlian Singh —Pefcifcionei*—Appellant. 

V. 

The Com77iissione7‘ of Income-tax to 
the Government of Madras —Respondent. 

Original Side Appeal No. 15 of 1925, 
Decided on 8th September 1925, from 
the order of Kumai’aswarai Sastri, J., 
D/- 13 th August 1924. 

(а) Incovie Tax Act, (11 of 1922), S. 10 (2) 
(I’i?)— ‘'Obsolete", meaning of — Ketr car broken 
to pieces In accident is not "obsolete". 

Obsolete m.iclimery means machhiery which, 
though it is able to perform iU function has 
become in common parlance out of date and 
performs its function so indifferently or at such 
a cost that a prudent man instead of coutiuuiug 
to use such machinery would (li>card it and 
install more modern and more labour-saving 
machines. The word “obsolete” is quite inappli¬ 
cable to a new motor car which is only useless 
for its purpose because it has been broken to 
piece? in an accident. [P. 462. 27] 

(б) Income Tax Act, (11 o/1922). N, (10)2, C/. 
{{x) —Separate heads of reliefs arc disjunctive 
not alternative—Old car pitrchased for using 
parts a-nd bits for repairs of other cars-^ost 
Cs d€d^^cttble under Cl. (Cr) 

The various reliefs by way of deductions speci- 
fiod in S. 10 of the Act are cumul.ative and 
disjunctive and not alternative and exclusive. 
If any deduction claimed tails within the express 
word? of any one of the sub-?ection? it is not 
open to Governineut to say that if is really covered 
by the general provision of suo- S. (vib The 
cost of an old car for the sole purpose of using 
bits and parts of it for carrying out repairs 
to the owner’s other cars on the road, stands 
on the same footing as if he had obtained and 
used new parts for repairing his fiett of inotor- 
cai"- from time to time. Such costs fall ^Yithin 
the .scope cf S. 10 (2). Cl. (ix). [P. iQi. C. 1. 2.] 

K. V. Sesha Aiuangat —for Appellant. 

M. Patanjaii ioxstri —far Respondent. 

Judgment. —This reference raises two 
points. The assessee’s business is that 
of an owner of motor-cars plying for 
hire. Only two iJoints were raised before 
the learned Judge, though the first was 
raised under two heads. e propose 
fiv-t to dispose of the second contention. 

Tlie assessee was the owner of a new 
our which very shortly after it was 
purcl\ased met with an aocideut and 
had to be sold as scrap iron, and the 
learned Judge has held that this entitle? 


him to claim a deduction under S. 10‘(2) 
(vii) of the Indian Income lax Act ot 
1922 on the footing thaut this may be 
treated as having become, in the words 
of the Act, obsolete! It seems to us that 
this is contrary to the plain meaning of 
the language used. Obsolete machinery 
means machinery which, though it is 
able to perform its function, has become 
in common parlance out of date and 
performs its function so indifferently 
or at such a cost that a prudent man 
instead of continuing to use such machin¬ 
ery, would discard it and install more 
modern and more labour-saving machines. 
In our opinion the word obsolete is quite 
inapplicable to a new car which is ouly 
useless for its purposes because it 
has been broken to pieces in an accident 
and in our opinion this cannot be al¬ 
lowed as a deduction and we disagree 
with the learned Judge, 

A much more difficult point is raised 
with regard to the second matter which 
relates to certain items which were dis¬ 
allowed by the income-tax authorities 
as being of the nature of capital expen* 
diture which is excluded from deduction 
by S. 10 (2) (ix). That sub-section allows 
any expenditure (not being in the nature 
of capital expenditure) incurred solely 
for the purpose of earning the profits or 
gains of the business. The latter comes to a 
total of Rs.3,296-2-2, and it seems reason¬ 
ably clear that the first three items 
were additions to the machinery and 
Xjlant used by the firm, which can clear¬ 
ly be classed under the head of capi¬ 
tal expenditure. The largest item is one 
of Rs. 1,925 wliich is described as the 
cost of an old car purchased from Tirali 
Srinivasa Aiyitngar. The evidence of 
the assessee about that, which seems 
to have been accepted, is that he bought 
the car not to use it as a car but to 
resolve it into its component elements 
and use the parts for casual repaiirs to 
his existing fleet of cars. The remaining 
items are for the renewal of various 
parts of the cars actually engaged in 
the business of the assessee. 

Tlie income-tax authorities rely upon 
a decision in Scotland under the statute 
in vogue at the time, viz., S. 12 of the 
Customs and Inland Revenue Act of 
1878, 41 Vic. C. 15. That section directa 

the Commisaionqrs in assessing ti^ 
profits and gains of a trade to allow such 
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as fcliey may think just and 
T^^as^pabl^e to: represent the diminished 
s^lnetJiy reason o£ wear and tear during 
the year of .any maohinery or applianoas 
psod for the purpose of the concern and 
belonging to the person or company by 
^ whom the concern is carried on. Upon 
that it was held in the case of Caledonian 
Mailicay Co. v. Banks (l) decided in 
' the Court of Exchequer in Scotland 
that the assessee could not deduct the 
actual expenses of occasional repairs 
and renewals and then proceed to claim 
an additional deduction under the general 
I section of the statute for the same thing 
under the guise of wear and tear. With 
that decision no one wishes to quarrel; 

' but it is argued for the assessee that* 
the position under the Indian Statute 
is quite different because ‘the sections 
relating to deductions and the isub-sec- 
tions allowing deductions must be 
taken to be disjunctive, and it is 
^ not an answer to a claim which 
clearly falls within the woi’ds of any 
one of the sub-sections to say to the 
assessee that he must be deemed to 
have obtained that deduction under 
•some other sub'section. Deductions are 
allowed such as are material for the 
decision of this case under S. 10 ( 2 ) v, 
vi and ix. Cl. (v) allows a deduction 
in respect of current repairs to buildings, 
machinery, plant or furniture, the 
deduction permitted being the amount 
paid on account thereof. It is said in 
(his case that the renewal of parts of 
a machine cannot be treated as a current 
repair* bpt must be treated as a new 
addition of capital to enable the macliine 
to be kept in proper running order. 
It is pointed out. that by 01. (vi) of 
sub-S. ( 2 ) a deduction is allowed 
in respeot of depreciation which has 
been assessed by Government at the 
not ungenerous figure of 20 per cent, 
and it is said that the assessee having 
had the benefit of this large deduction 
under Cl, (vi) cannot get the same 
deduction over again in another form 
by having recourse to Cl. (v). In our 
opinion, if the Legislature meaut the 
various reliefs by way of deductions 
specified in S. 10 of the Act to be 
alternative and exclusive they could 
very easily have said so and in our 
• opinion if any deduction claimed (alls 
. within the express words of any one 
• U) Tax Oases iST. 


of the sub-sections lit is not open to 
Government to say that it is really 
covered by the general provision of sub* 
S. (vi). It is obviously arguable that 
most of the repairs in this case can bp 
described as current repairs though of 
course the matter is one of degree. 
If a carburetter of a motor-car ceases 
to function, we should incline to the 
view that the renewal of the carburetter 
in order to enable the car to keep the 
road is properly described as a running 
repair. On the other hand, if a car, as 
a result of an accident, had nothing left 
but a wheel and everything else had to 
be renewed, clearly the sensible view 
would be that the renewal of the car 
could only be described as an increase 
of capital. But apart from that, we 
have the provision of sub-section (2) 
(ix) which speaks in general terms of 
any exi)enditure (not being in the nature 
of capital expenditure) incurred solely 
for the purpose of earning such profits 
or gains. Without committing ourselves 
to a view as to what are current repairs 
within the meaning of Cl. (v) we think 
it reasonably clear that the cost of 
repairs set forth in tlie list that was 
handed up to us must lie treated as an 
' expenditure incurred tor the purpose 
of earning the i>rotits or gains of the 
business, and we do not think that it 
can properly be treated as capital ex¬ 
penditure which is excluded from the 
operation of Cl. (ix). If this view be 
correct, the cost of an old car for the 
sole puL'iKise of using bits and parts of 
it for carrying out repairs to cars on 
the road which is the main item in the 
assessee’s claim for deductions being 
nearly two-thirds of the whole, stands 
on the same footing as if he had obtained 
and used new parts for repairing his 
fleet of motor-cars from time to time. 
In Ibis case wo feel that the Legislature 
has done that which is so often done 
in Indian .\cts and that by enumerating 
too much and trying to cover every 
possible case, they have per iucuriam 
given more than one remedy in respect 
of what is really one ground of deduction 
But until and unless the Act is amended, 
we think that sepai'ate heads of reliefs 
must ha treated as disjunctive and 
cumulative and hold that the deductions 
claimed, except as regai'ds the first three 
items, fall within the exju'ess word-^ of 
S. 10 ( J) (ix) and tl\at the Scottish case 
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is inapplicable in India because the 
Act which the Scottish case interprets 
was an Act which only contained 
deductions for depreciation and did 
not, like the Indian Act, specify under 
separate heads other deductions 
differently described. "We do not think 
it would be right to hold that what I 
may call the omnibus clause (Cl. vi) can 
be construed as extinguishing the right 
to deductions which are specifically 
outlined and defined in other sub-sections 
of the Act. We feel the result 
to be unsatisfactory and to be one 
which gives more to the assessee 
than was intended or indeed is just ; but 
the fault is that of the draftsman of the 
Indian Act, who threw into the section 
the omnibus clause modelled on S. 12 
of 41 Vic. C. 15 without reflecting that 
such a clause was not wanted in an 
Act which contained'the specific deduc¬ 
tions taken from the later English 
finance Acts. The result will be that 
the appeal is allowed with costs. On 
the reference, there will be judgment for 
the Commissioner with costs to be 
fixed at Es. 150. 

Appeal allo7ved. 
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Devadoss. J. 

P. Kuthalincja Mudaliar —1st Defen¬ 
dant—Appellant. 

V. 

.1/. A/. Shanmuga Mudaliar and others 
—Plaintiffs and 2nd Defendant—Eespon- 
dents. 

Second Appeal No. 578 of 1923, Decided 
on 23rd October 1925, from the decree of 
the Addl. Sub-J., Tinnevelly, in A. S. No. 
53 of 1922. ^ 

Hindu Law— Wldoxo—Property being Incapable 
if yielding appreciable income—Widow can sell 
if for her maintenance. 

There no hiird and fast rule that a widow 
cannot alienate property for future maintenance. 
Each case would depend upon its circumstances. 
If there is no other property and the only property 
fs not capable of Yielding any appreciable income 
she is entitled to sell it for maintaining herself : 
9 M. L. T. 307, Dlst. [P ^64 C 2] 

S. Ramastoami Aiyar —for Appellant. 

K. Venkatastoaran — for Eespondents. 

Judgment.—The only point in this 
appcnl is wlietlier the sale should be 
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upheld in view of the findings of fact of 
the learned Subordinate Judge. He has 
found that out of the consideration of 
Rs. 600, Es. 300 went towards discharging 
the debts binding on the reversioner and 
the other Es. 300 was for the mainten¬ 
ance of the 2nd defendant. The 2nd 
. defendant, who is a widow, was unable 
to maintain herself out of the income ‘ 
of her husband’s property, which con" 
sisted only of the plaint house, and was 
obliged to borrow. It has been proved 
satisfactorily and has been found by the 
Judge that she did incur a debt of 
Rs. 300 in order to maintain herself. 
The property left by the husband was 
only a house which produced no income. ' 
She bad to sell the house for the purpose 
of paying off the debt already incurred 
and for maintaining herself. It is not 
suggested that the house was worth 
more than Rs. 600 paid by the plaintiff 
for the sale. The Subordinate Judge has 
set aside the sale of the property with 
regard to a half and has upheld the sale 
as regards the other half. It is difficult 
to see how a house like this could bo 
divided into two halves. No doubt if 
the house can be divided into two halves 
it might' be said that his order is 
sustainable. But this being a small 
house in a town, and in the absence of 
any evidence that the house could be 
divided into two equal moieties and 
that the two moieties could be con- 
venienly enjoyed, such a decree cannot be 
said to be correct. 

The question is whether the sale of 
the property should be upheld or not. 
The Subordinate Judge seems to think 
that a widow cannot alienate property 
for future maintenance. It is well 
settled that a widow can alienate her 
husband’s property for paying off tb® 
debts incurred for her own maintenance. 
The question is whether she can do so 
for future maintenance ? There is no 
hard and fast rule that a widow cannot 
alienate property for future maintenance. 
Bach case would depend upon its 
circumstances. In this ease there is 
no other property and the only property 
is not capable of yielding any appreciable 
income. I do not see why the » widow 
should starve herself in order to benen 
the reversioners. It is admitted by the 
plaintiff that the widow (2nd defendant! 
is living by begging. If that is so, ^bere 
is every reason why she should fin 
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means to supi>ort herself by selling the 
only property that descended to her 
from her husband. No doubt if there 
are other properties from which she 
could get some income it may be said 
that she is not justified in selling the 
house. Where land of considerable 
extent is sold, and only a part of the 
consideration is found to be binding on 
the reversioner, it may be a question for 
the Court whether a portion of the land 
should be taken by the alienee and the 
rest should be released from the sale. 
But in a case like this, I see no reason 
why, in order to benefit the reversioner 
the widow should be prevented from 
jelling the property and maintaining 
nerself from the proceeds of the sale. 
As I have already observed, it is not 
suggested that the sale is not a bona fide 
one. On the other hand it is clear that 
Bs. 600 was paid in cash before the Sub* 
Kegistrar, half of which went towards 
liquidating the debt incurred for mainten* 
ance and theotherhalf was kept for main¬ 
taining herself with. It is uuecessary to 
discuss this point at any length as I am 
quite satisfied that in this case the widow 
had no other means of maintaining 
herself than by selling the only property 
that descended to her. 

Mr. Bamaswami Aiyar referred to 
NaTiian Mai v. Hav Bhagwan (l) in 
support of his contention that the sale 
should be upheld. In that case the 
learned Judges held that the proposition 
that a widow cannot anticipate personal 
necessity is not an inflexible rule. In 
S/uldJc Chandta Das v. Kula Chandra 
Das (2) a Bench of the Calcutta High 
Court held that a widow need not borrow 
at a usurious rate of interest for maintain¬ 
ing herself and then allow the property 
to be sold by the creditor by bringing a 
suit against her. I think that a widow 
borrowing in order to maintain herself 
and then allowing the property of her 
husband to be sold for the debt incurx*ed 
by her for maintenance would not be in 
the interests of the reversioners ; for the 
interest and the coats would amount to 
a large amount and a prudent person 
would rather sell the* property and get 
ready cash than borrow at a usurious 
rate_ of interest and then allow the 
creditor to file a suit and bring the pro- 
fco sale and thereby cause loss to 
"111 A. I, R. 1029 Lah. sIt] 

ta) (me) 46 J. c. 269. 


the reversioners. The satae principle has 
been laid down in Kannan Chetty v. 
Amirthammal (3) and Bal Krishna Das v. 
Hira Lai (4). On the other side I am 
referred to the decision in Appajee 
Pantulu V. Bamacharlu (5) as support¬ 
ing the contention of the respondent that 
the sale should be set aside in¬ 
asmuch as a portion of the considera¬ 
tion was for maintenance. On a perusal 
of the case I am unable to find that 
any principle was laid down in that case. 
The learned Judges found that con¬ 
siderable suspicion attached to the transac¬ 
tion, and in the circumstances they set 
aside the alienation by the widow. 
There was no question of the mainten¬ 
ance of the widow in that ease. A 
widow, is entitled-to live by selling the 
property of the husband if there is no 
other means available for her mainten¬ 
ance. As I have already observed no 
widow is bound to starve herself or die 
in order to benefit the reversioners. Such 
a proposition would be monstrous and 
opposed to all prineiple^ of Hindu Law. 
Dliondhia v. Hekayet Pandey (6) and 
Paparayadu v. Battamma (7) do not 
apply to the facts of the present case. 
No doubt, if the sale is not found to 
be a bona fide sale, the plaintiff would 
be entitled to have it set aside. But in 
this case I am quite satisfied that the 
proper decree would be to allow the sale 
to stand inasmuch as the transaction was 
a bona fide one and the consideration was 
for the purposes which could bind the 
reversioners, 

I allow the appeal and dismiss the 
plaintiff s suit with costs throughout. 

The Memorandum of Objections is 
dismissed. No costs. 

Appeal allowed. 
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Odgers axd Madhavan Nair, JJ. 

{Dost) Muhammad Khan Sahib and 
others —-Plaintiffs—Appellants. 

V. 

Kadir Batcha Sahib —Defendant— 

Respondent. 

Appeal No. 88 of 1922, Decided on 
246h July 1925, from the decree of the 
Sub-J., Tanjore in O. S. No. 11 of 1919. 

(a) Mahoiuedan' .Law—Religious endowment. 
Every Muhammadan is entitled as such to attend 
any mosque for worship. [P 467 C 1] 

^ (5) Civil P.C., S. 92— Interest in trust vieans 
clear interest over and above tJiat got by virtue of 
religion—Interest nmst be present and substantial 
—Mere reside-nce -in the locality of mosgue does 
7iot give necessary interest. 

lu order to entitle a plaintiff to sue under the 
section he must have a clear'interest in the parti¬ 
cular trust over and above that which millions 
of his countrymen may be said to have by virtue 
of their religion. The words “interest iu trust” 
must mean a clear interest*, that is to sav, a pre¬ 
sent and substantial and not a remote and ficti¬ 
tious or purely illusory interest aud further that 
interest, if, the pro^-isiou is not to be altogether 
illusory, must arise from some special relation iu 
which the plaintiff stands to the endowment in 
question as compared with the whole body of 
religious community throughout India. Proof 
of re<;ideuce in the neighbourhood of the institu¬ 
tion, will, no doubt be oue way of establishing 
possession of an interest on the simple ground 
that those who live near to the institution will be 
most likely to take advantage of its benefits. The 
test of locality is only to be applied iu relation to 
actual user of the temple or mosque by the in¬ 
habitants residing close to it. The question is 
a pure question of fact, aud must be left to the 
Court to decide on a consideration of the parti¬ 
cular circuinstauces of each case ; 42 Mad. 360 

(F.G.) aud A./.R. 1924 P.C. 221. Foil. 

[P 467 C 1 ; 2 aud P 463 C 1] 

(c) Mahomedan Law — Wakf — Muflawalll — 
Reiigloiis endomnent. 

In the absence of rules laid down bv the fouu- 

% 

der of the mosque, the muttawall for the time 
being mav validlv appoint a succe^K^r to him¬ 
self. ‘ ‘ [P 472 C 2] 

P. R. Ganapathi Aiyat —for .■\ppellants. 

S. Vavadachari and M. S. Ramanuia 
Aiyangai —for Respondent. 

Odgers, J. —In this case 4 jilaintiffs 
Muhammadans brought a suit under S. 92 
of tlie Civil Procedure Code for the 
removal of the defendant from the 
management of mosfiue Palllvasul in 
ICllaiaiiimankoil Street, Tanjore, and for 
conseiiuontial reliefs including a scheme 
for the iijanageraent of the said mosque. 
The 1st ]>laintiff is stated in the plaint 
to reside at Chunuambukara, Street, the 
2n(l plaintifi at K'jllupettai Street, 3rd 


* • ► 

at Attumanthai Street and the fourth 
out of Port, Tanjore. 

The appeal has been argued before us on, 
the point of want of interest of the plain-, 
tiffs under S. 92 of the Civil Procedure 
Code and also with a view to establishing,, 
certain charges set out in plaint para¬ 
graph 8 (f) (g) (i) and (l) in order to prove 
certain mismanagement in respect of the 
temple accounts and property. Tho 
learned Judge has dismissed the suit on 
all points and I shall proceed to deal 
with the first point that of interest as, in 
my opinion, the appeal can be disposed 
of on that ground. 

The defendant in his written statement 
alleges that the plaintiffs are not resi¬ 
dents of the locality, nor do they live 
close to the plaint mosque. They hav^ 
never worshipped in the mosque nor have 
they any right to do so. By a stone 
inscription, Ex. B, appearing on the 
mosque it would-seem that Bappu Vaidyar 
erected the mosque about the year 1847 
or 1843. Ex. A is a settlement deed of 
1879 by one Amir Khan Sahib, grandson 
of the founder, in which he settles 
Rs. 4,000 worth of properties for the , 
benefit of the charity established by his 
ancestors in the mosque in Ellaiamman- 
koil Street, Tanjore, and appoints his 
foster son, who is the defendant, to enjoy 
the trust property and apply the income 
to it. On the evidence the learned Judge 
has found that the Isb plaintiff, who is 
the Duffadar of the District Court of 
Tanjore lives far awa> from the plaint 
mosque, there being three other mosques 
nearer to his liouse and that his oppor" 
tunities for attending the plaint mosque 
are limited to the occasions when he 
hai>pens to visit his second wife when 
she is living in her mother’s house. Th0 
2nd plaintiff’ says that he attended the 
mosque when he went bo his brothers 
house for meals. As there is ill-feeling 
between the two it is improbable that he 
would go to his brother’s house for this 
purpose. He admits that he has not 
lieen to the mosque in the month of 
Ramzan for the past 7 or 8 years or on 
the 12th day of the Barawafat month, all 
of which are festive occasions among 
Muhammadans. The 3rd plaintiff is a 
native of some village in Pudukottah and 
admittedly he went for prayer to one or 
other of the two mosques which are near 
his shop and would appear to have no 
occasion to go to this mosque in the 
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SSaiammankoil Sfcreeb. 4th plaintiff 
Utos the same street as the 3rd. He 
admits that he had been employed in 
different places in different capacities for 
the last 10 or 15 years and consequently 
he would have had no opportunity of 
going to this mosque for prayers. There 
are, further, other mosques near his house, 
three within half a furlong and one with¬ 
in a furlong. He says he used to go to 
Ellaiammankoil Street, to collect moneys 
for his employer. He, however, admits 
that he has not for the last 2*1/2 
years gone to that Street for this purpose. 
It is, therefore, found by the learned 
Judge and in fact admitted by the learned 
vakil for the appellants that none of 
these plaintiffs can be said to he habitual 
worshippers of the plaint mosque. 
Mr. P. R. Ganapathi Aiyar for the ap¬ 
pellants contends first that every Muham¬ 
madan is entitled as such to attend any 
mosque for worship, and this may be at 
once admitted to be correct. He relies 
not only on this but also on the fact that 
the plaintiffs are residents of the locality 
and his contention is that these two 
points, i. e., right to worship and residence 
in the locality, taken together, would 
afford the interest required under S. 92, 
The test to be applied has been authori¬ 
tatively laid down as far as we are con¬ 
cerned by the judgment in T. R, Rama.’ 
chandra Aiyar v. Paramesivaran Unni (l). 
That was a well-known case in which 
Mr. T. R. Ramaohandra Aiyar claimed 
interest as a meml)er of the Hindu com¬ 


munity and tliereby alleged title to insti¬ 
tute a suit in respect of a temple in 
Tellicherry. In the full and instructive 
judgment delivered in that case by 
Wallis, 0. J., the history of the provision 
of law is traced and the learned Chief 
Judge came to the conclusion that in 
order to entitle a plaintift'to sue under 
the section : 

he must have a clear interest in the 
particular trust over and above that 
which millions of his countrymen may 
be said to have by virtue of their 
religion." 

The learned Chief Justice after 
referring to the amendment of the 
section which originally oontaiced the 
words " direct interest " was of opinion 
that even after the amendment the words ; 

Interest in trust " must still in Lord 

(DCmel 48 Mad. 360^86 M J .• 

T.804=9 U\V.498=U919) M.W.N. 3?0(F.B,)‘ 


Eldon's words mean ‘ a clear interest : 
that is to say, a present and substantial 
and not a remote and fictitious or 
purely illusory interest and further that, 
interest if the provision is not to be 
altogether illusoiT. must arise from 
some special relation in which the 
plaintiff stands to the endowment ‘ in 
question as compared with the whole 
body of religious community throughout 
India." 

On a difference of opinion between 
the learned Chief Justice and 
Kumaraswami Sastri, J., who took -the 
view that the right of worship in a 
particular temple is sufficient interest 
under the section, the case was referred 
to three leai*ned Judges of this Court 
one of whom was Abdur Rahim, J. Had 
this learned Judge said in his judgment 
anything particularly applicable to 
mosques as distinguished from temples 
it would in my view have carried great 
weight. He agreed with Kumaraswami 
Sastri J,, and held with him that the 
section gave the right to institute actions 
to secure j)roper administration of 
temples and mosques to all persons who 
have a right of attendance and worship 
at these religious foundations. The 
majority of the Court, however, Oldfield 
and Coutbs-Trotter, JJ., held otlierwise 
and agreed with the judgment of the 
Chief Justice. Oldfield, J., in the course 
of his judgment said : 

Proof of residence in the neighbour¬ 
hood of the institution will 'no doubt 
be one way of establishing possession 
of an interest, not by any analogy with 
the rights of parishioners in England, but 
on the simpler ground that those who 
live near to the institution will be most 
likely to take advantage of its benefits.’ 

It would, therefore, seem that the 
test of locality is only to be applied in 
relation to actual user of the temple 
or mosque by the inhabitants residing 
close to it. Coutts-Trotter, d., was 
distinctly of oi)inion that the right to 
worship in a temple was not equivalent 
bo intere'^t and refused to 'import the 
definition in S. 15 of tlie Religious 
Endowments Act .(as Wallis. C. d., had 
refused to'do before) in order to interpret 
the -meaning of S. 92. Civil Prooetiure 
Code. The learned Judge oontinueti : 

In so far as the decided oases suggest 
a limitation, the limitation sugs^esten 
is that of living in the neighhonrhood 
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the institution’ in question and 
habitually resorting thereto for purposes 
of worship." 

On that one can be asked : What is your 
definition of neighbourhood ? What is 
your definition of habitual resorting ? 
The learned judge confessed that no 
universally applicable ^formula in answer 
to these questions could be discovered. 
All that can be done is to say that the 
interest required by* the statute must 
be clear, present and substantial and not 
a remote and fictitious or purely illusory 
interest or an existing interest and not a 
mere contingency. Beyond that the 
learned Judge was of opinion that the 
question was a pure question of fact, and 
must be left to the Court to decide on a 
consideration of the particular circum¬ 
stances of each case. The latest case in 
the Privy Council, Vaidyanatha Ayyar v. 
Swaminatha Ayyar (2), does not touch 
the pi-esent matter. It seems to me 
unnecessary in the light of the judgment 
of the majority of Judges in T. B. Eama- 
chandra Aiyar v. Parameswaran Unni (l) 
to examine the earlier cases on the 
subject, and applying that case to the 
facts of this case as previously set out 
it appears to me *that it cannot be said 
that plaintiffs had anything but an 
illusory or fictitious interest in this 
mosque. They either did not worship 
there at all or worshipped on such rare 
occasions and such long intervals that 
they cannot be said to have a real or 
clear interest as required by the decision. 
It appears to me perfectly clear that 
]\Ir. P. R. Ganapathi Aiyar’s suggestion 
is tliat the residents of the same town 
have the requisite interest even if they 
do not worship at the particular temple 
or mosque in question. It is, however, 
clear on the decision in T.B. Ramacliandra 
Aiyar v. Parameswaran Unni (l) that so 
long as they have the right to do so, 
they must be shown to have some interest 
over and above the rest of the residents 
of the locality of their own com¬ 
munity who are entitled as members 
of tliat community to take part 
in tlie worship conducted in the 
institution. This the plaintiffs are not 
shown to possess. We are referred to 
one decision in Gartida Sanyasayya^ v. 
Nerella Murthenna (3) where t he point 

(2) A. I. R. 1924 P. C, 221. 

(3) 1918] 30 M. L. J. 661=9 L. W. 1= 

•.:5 :m. L. T. 86. 


arose but is dismissed in three lines of 
the judgment. It was a case of choultry 
and the learned Judges held that as the 
plaintiffs were residents in the locality 
in which the choultry was situated, and 
were members of the community for 
whose benefit the charity was founded was 
sufficient to give them interest to insfeP 
tute a suit for its management. Wallis, 
C: J,, was one of the Judges who decided 
that case which was prior to this deci¬ 
sion in T, B^ Bamchandra Aiyar v. 
Parameswaran Unni (l). In my opinion, 
therefore, the learned Judge in this case 
was right in dismissing the suit on 
the point of want of interest in the 
plaintiffs. 

It is unnecessary in the view I take on 
this point to discuss the question of the 
charges. But I may add that having 
carefully considered the matter I should, 
if necessary, be of opinion that none of 
the charges have been established against 
the defendant. On all these grounds, 
therefore, it appears to me that the ap¬ 
peal must be dismissed with costs. 

Madhavan Nair, J. —This appeal by 
the plaintiffs arises in a suit instituted 
by them under S. 92, of the Civil P. 0., 
in which they prayed for the removal 
of the defendant from the management 
of the plaint musjid (mosque) and its 
endowments, for the appointment of new 
trustees, for the taking of accounts and 
for a scheme for the proper management 
of the mosque. The plaint mosque is 
situated in Ellaiammankoil Street 
Tanjore, and was founded by Bappu 
Vaidyar in Hijiri 1243 (1847-1848). On 
the 1st of November 1879, Amir Khan 
Sahib, the grandson of Bappu Vaidyar, 
and last of the family of the original 
founder, made a settlement, Ex. 1, by 
which he endowed the mosque with some 
property and appointed his foster son. 
" as the person entitled to enjoy the 
property endowed for charity and to 
carry out the charity by means of its 
income ” specifying in the deed the main 
objects for which the income of the 
properties was to be utilized. The 
plaintiffs alleged in their plaint that 
they i*esided close to the mosque and 
were interested in it and in the trusts 
relating thereto, that the defendant was 
not the de jure or rightful trustee, that 
he had committed various breaches cn 
trust and that in consequence, he should 
be removed from the management of 
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fcKe' mosque and its properties. The 
defendant in his written statement, 
pointed out that the plaintiffs were not 
residents of the locality, that they had 
no interest in the plaint mosque as con- 
templated by S. 92, .of the Oivil P. 0., 
that he was “ not only the de facto but 
the de jure trustee also " and that he was 
not guilty' of any of the breaches of 
trust specified in the plaint. Various 
issues were framed by the Subordinate 
Judge dealing with the allegations in 
the pleadings, but the appellants con¬ 
fined their arguments only to the finding 
of the Subordinate Judge as regards five 
issues, these being: 

Issue 1. Whether the plaintiffs have sufficient 
interest in the plaint mosque, and is the suit 
fiustaiuable ? 

Issue 2. Whether the defendant is not a de 
jure trustee. 

IssiLe 5. Whether item 3 of Sch. A of the plaint 
ever belonged to the trust. 

Issue 8. Whether the defendant has com¬ 
mitted all or any of the breaches of the trust al¬ 
leged-in the plaint, and is he liable to be removed 
from the trustee ship, and 

Issue 9, Whether a scheme is necessary and, if 
90, on what terms. " 

The learned Subordinate Judge found 
against the plaintiffs on all these issues 
and, in consequence, dismissed the plain¬ 
tiff's suit. 

The first question to be considered is 
whether the plaintiffs or any of thorn 
have the “ interest *' in the trust within 
the meaning of S. 92 of the Civil P. C., 
entitling them to maintain the suit. As 
the decision of this question will to some 
extent depend upon the facts of the case, 
it is necessary to state in some detail the 
evidence bearing on it and my conclusion 
thereon, before dealing with the cases 
relied on by the appellants' learned 
vakil. The 1st plaintiff, who is examined 
as the 10th witness for the plaintiff, has 
been in Government service since 1883, 
and since 1890 he is employed in the 
District Court of Tanjore as a duffadar. 
His place of residence since 1902 is 
Ohunnambukara Street which is five or 
six furlongs off from the plaint mosque 
situated in Ellaiammankoil Street. He 
states that his grandfather had a house 
opposite to the mosque and he lived in 
it for thirty years and has then gone 
wten aud offered prayers in the mosque. 
The latter statement is not supported by 
independent evidence. His grandfather’s 
house has been sold to the defendants' 


brother. He married in 1891 his second 
wife who has a house in Ellaiamman¬ 
koil Street. When she lived with her 
mother for seven or eight years on ac¬ 
count of her quarrel with his first wife, 
he states that he used to visit her and 
then he used to go to this mosque in the 
morning on Sundays and in the evening 
on other days. He admits that there 
are two mosques within about two fur¬ 
longs from his house. As duffadar he 
states that he has to be in Court at 
10.30 a. m., and until such time as the 
District Judge sits and that while on 
duty in Court he used to make prayers 
only if he had time. Although according 
to their religion the Muhammadans have 
to offer prayer five times a day, the evi¬ 
dence shows that it is not necessary to 
make these prayers in the mosque as 
they may be offered at any place where 
they happen to be at the time. Though 
this witness says that he has been offer¬ 
ing prayers in his mosque regularly, the 
evidence of the defendant is that this 
witness has never gone to the plaint 
mosque for offering prayers. It is to be 
noticed that there are mosques which are 
nearer to his present place of residence 
than the plaint mosque. The evidence in 
the case seems to suggest that, though 
he may have offered prayers in this 
mosque, he might have done so only on 
those occasions when he happened to 
visit his second wife when she lived in 
her mother’s house. It may be noticed 
that he has till now instituted four 
sclieme suits and he does not appear to 
be a man of means. 

The 2nd plaintiff is examined as tlie 
plaintiffs’ first witness. He has been 
livixig in Pambatti or Kalapathi Street, 
outside the Port away from the masjid 

S years. Previous to 
that, it is true, he lived in Survappa 

Lane about one and a half fiirlon^ 
from this mosque but he does not seem 
to have been a regular worsliipper in the 
mosque. He states that he used to go 
to the plaint mosque, for juayer once in 
two or three days for the past 7 or 8 
years. It is difficult to believe that he 
speaks the truth when he makes this 
statement. Ke admits that there is in 
the street, in which he lives a masiid 
about a hundred yards off from his house, 
and there are also other mosques nearer 
to his house. Ko special reason is assiem 
ed for his going to the plaint mosquo 
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worship than to the mosques nearer to 
his residence. He states he has shop in 
the Ayyankadi near the mosque, that his 
brother lives in the fourth house from 
the plaint mosque and that he used to go 
to his brother’s house from his shop for 
meals. It is suggested in the evidence of 
D. W. 2, his brother, that there is ill- 
feeling between the two brothers, and it 
is hardly likely that he would have taken 
meals in his brother’s house. This wit¬ 
ness admits that he has not gone into the 
masjid during the past 7 or 8 years in 
the month of Ramzan or on the twelfth 
day of the Barafat month—both import¬ 
ant festive occasions in the Muhammadan 
mosque. On the defendants’ side it is 
stated that this witness used to go very 
rarely to the plaint mosque for offering 
prayers. The witness states that he has 
not been on speaking terms with the 
defendant in this case for the past ten or 
twelve years owing to ill feeling. It ap¬ 
pears to me from this evidence that this 
witness might have only occasionally 
visited the mosque for offering prayers. 

The 3rd and 4th plaintiffs are examined 
as the 8th and 9th witnesses for the 
plaintiffs. Their evidence is not of much 
importance. P. W. 8, a native of Pudu- 
kottah, is a trader and lives near Pam- 
batti Kara Street, in which there is a 
mosque, and near which also theie is 
another one. He admits that he used 
to offer prayers there. He has no 
dealings in Ellaiammankoil Street, 
in which the plaint mosque is 
situated and his occasions to go there 
are few. He does not remember how 
many years ago he went to the plaint 
mosque first. P. W. 9, also, like the other 
witnesses, says that he offered prayers m 
this mosque, but it is extremely doubtml 
if he has so done except very rarely. He 
lives away from the mosque and has been 
employed in different places which would 
suggest that he would have had no 
opportunity to go to this mosque. There 
are mosques near his place of residence. 
He states that he went inside this 
mosque one and a half or two yeais 

•igo. - 

My conclusion from the summaiy m 

the evidence given above is that, though 
the plaintiffs may be said to reside in 
the neighbourhood of the mosque, they 
are not habitual worshippers in it, nor 
are they in any manner specially in¬ 
terested in the mostiue, though as Mubam* 


madans they, like the others, have 
admittedly a right to offer prayers • there ; 
there are mosques nearer their places of 
residence which makes it unlikely that 
they would have gone to this mosque for 
worship frequently, The evidence also 
suggests that the plaintiffs, in instituting 
this suit, are not actuated by ' considera* 
tions relating to the improvement in the 
administration of the mosque and ifcs 
properties. 

In these circumstances, the question of 
law to be considered is whether the 
plaintiffs have the interest in the^ trust 
contemplated by S. 92 of the Civil Pro¬ 
cedure Code. What is the nature of that 
“ interest ” has been elaborately con¬ 
sidered in the Letters Patent Appeal in 
T. E. Eamachandra Aiyar v. Parames* 
'wardJi XJnni (l). In that case a suit was 
instituted under S, 92 of the Civil Pro¬ 
cedure Code for the removal of the 
trustees of a temple at Tellicherry and 
for other reliefs. One of the plaintiffs 
was Mr. T. B. Eamachandra Aiyar. His 
interest in the trust entitling him to 
institute the suit was not based on the 
fact that he had worshipped' in that 
temple once or twice when he went to 
Tellicherry in his professional capacity 
some 8 or 10 years ago, nor upon the'fact 
that he was the President of the Hharma 
Kakshana Sabha, but solely upon his 
right which he, as a Hindu, has of wor¬ 
shipping in every Hindu temple 
out India. It was there held that t^he 
mere right of a Hindu plaintiff to worship 
in a temple is not such an interest in the 
trust as to entitle him to sue under S. 9_. 
It was argued that every Hindu temple 
must be presumed to be dedicated for the 
use of all Hindus, and that each of the 
individuals has, therefore, an interest m 
the trust of every Hindu 
argument was overruled by Wallis, O. J. 
who after an exhaustive examination oi 
the history of the section and of the case- 
law relating to it^ held that interest in 
the trust must be a clear interest, that 
is to say, a present and substantial and 
not a remote or fietitioua or purely 
illusory interest," and also that : 

that interest if the provision is uot to 

its 

ous community throughout IndJa. 
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regarding the question whether a plaintiff 
who has a right to worship in a temple 
or mosque has or has not an interest to 
institute the suit. The other decisions 
quoted to us need not be discussed as all 
of them have been elaborately considered 
by the learned Chief Justice in T. R. 
Bamac\andra Aitjar v. Parameswaran 
TJnni (l) in dealing with the history of 
S. 92 of the Civil Procedure Code. I 
think that the facts of the case clearly 
show that though the plaintiffs reside in 
the neighbourhood, they really have no 
present and substantial interest in the 
suit mosque ; their interest in it is only 
fictitious or illusory. Being Muhammadans 
they are no doubt entitled to worship in 
the mosque, but they are only occasional 
worshippers and, in my opinion, do not 
possess the ** interest entitling them to 
institute the suit under S. 92, Civil 
Procedure Code, as explained in T, i2. 
Ramacliandra Aiyar v. Parameswaran 

Unni (l). 

The question raised by Issue 2 is whe¬ 
ther the defendant is not a de jure trus¬ 
tee. The learned Subordinate Judge 
found on this issue against the plaintiffs. 
The case for the appellants on this issue, 
presented before us by their vakil is soine- 
what different from the one raised by 
them in their plaint and considered by 
the learned Subordinate Judge. Para¬ 


graph 7 of the plaint states: 

“ The defendant was appointed by the said Amir 
Khan Sahib to be a person entitled to keep the 
enjoyment of the properties endowed for the 
charity and to conduct the chanties out of the 
income of the same. The defendant is not 
appointed to be tbe trustee of the masjid 
ioR such appointment could be validly madej but 
he has been the de facto trustee of the masjid ever 
since the arrangement evidenced by the said 
document and ever since Amir Khan Sahibs 


death/’ , _ 

No doubt the question as regards the 
validity of his appointment as trustee is 
referred to by the defendant 3 ^ the 
written statement but the case raised by 
the plaintiffs (as may be seen from the 
paragraph quoted) is this: namely, that 
Amir Khan Sahib did not appoint the 
defendant as trustee of the masjid but 
only appointed him to keep the enjoy¬ 
ment of the properties endowed for the 
charity and to conduct the charities out 
of the income.” thereby drawing a distinc¬ 
tion between a ** trustee of the mosque 
and a “manager" of the properties. 
Tliis argument was overruled by the oub 
ordinate Judge and has not been availed 


of before us by the learned vakil as obvi¬ 
ously £jS. I, the deed of settlement, does 
not support it and there is no other evi" 
dence to justify it. What has been 
argued before us is this: namely, thab 
Amir Khan Sahib had no power to aqpoint 
the defendant as bis successor. It is true 
that as foster-son the defendant is not 
entitled to lay any hereditary claim to 
the trusteeship, but Amir Khan Sahib 
was himself a Mutbavalli and it is a well 
known principle of Muhammadan Law 
that, in the absence of rules laid down by 
the founder of the mosque, the Mutbavalli 
for the time being may validly appoint 
a successor to himself. The present defen¬ 
dant was so appointed in 1879 and, in my 
opinion, he is a validly appointed 


trustee. 

Issue 5 raised the question, whether 
item 3 of Sch. A of the plaint ever 
belonged to the trust ? (After discussing 
evidence his Lordship proceeded.) In my 
opinion, there is no reliable evidence on 
the plaintiff’s side to show that these two 
shops belonged to the mosque. In view 
of the admitted facts of the case and 
Ex. 1,1 am satisfied that the learned Sub¬ 
ordinate Junge has arrived at a correct 


onclusion on this issue. 

Issue 8 relates to the question, whether t^ue 
»fendant has committed all or any of the breaches 
: trust alleged in the plaint and is he liable to be 
sinoved from the trusteeship. 

In the plaint fourteen specific breaches 
f trust are alleged against the defendant, 
ut the learned vakil for the appellants 
0 his arguments before us has confined 
is attention mainly to charge (1), namely, 
hat “ no proper accounts are maintained 
y the defendant.” Even here he did 
ot deal with all the various oircum- 
tances discussed by the dearned Sub 
rdinate Judge under this head. He has 
imited his arguments mainly to a con- 
ideration of the income and expenditure 
f the mosque and the general irregulari- 
ies in the keeping of accounts by the 
efendant. (His Lordship then scrutinized 
he evidence and concluded.) The impor- 
ant facts to be noticed are that no spe- 
ific misappropriation by the .defendant 
f the trust funds has been pointed ouc, 
hat it has not been shown to us that 
here is any clear false entry in the 
.ccounts or that there has been a tailur® 
n the part of the defendant to 
tem of income in them. The 0°"®“ 

,f the entries regarding the 

las not been challenged. In hia P J 


/ 
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ezam^nttfeion by^ the Coiirk fche defendanf; 
afcalies fchati-he does not use the trust funds 
f6z'''his^yrivat6 purposes. The correctness 
of ibis statement has not been disputed. 
l?hough the account book has not been 
ke^t' in an ideal manner the defendant has 
not misappropriated any of the funds of 
the trust and* has not written up false 
accounts. He has admittedly spent large 
funds of his own for the purposes of the 
trust. In these circumstances, I do not 
think that the irregularities pointed out 
are sufficient to remove the defendant 
from the management of the trust. 

The next charge of breach of trust that 
has been pressed against the defendant is 
that he has broken the direction in Ex. 1, 
the settlement deed^ to give in the name 
of Muhammad Nabi a feast in the month 
of Bamzan, and this involves an allega¬ 
tion that the defendant has altered the 
direction contained in the settlement deed 
to suit his own purposes. If this charge 
is found to be true that by itself will be 
enough to remove any trustee. This is 
not mentioned* as a specific charge of 
breach of trust against the defendant in 
the items (a) to (n) mentioned in para¬ 
graph 8 of the plaint, but it has been 
dealt with by the lower Goucb in its judg¬ 
ment, paragraphs 37 and 38 and it has also 
been argued before us. Ex, 1 contains the 
following directions: r 

“ Out of tho iuoomo derived from that propsrtv 

(1) tUe inusjid should bo lighted every dfvv ; 

(2) 6lights should be kept there on festive 
days ; (3) a kathile should bo nominated#to reoito 
waam Koran iu the musjid on monthly pw: 
(4) feeding ahould be armnged for in the name^of 
Muhaniinad Nabi iu the KaiuziVii month and 
(6) one or two parsons should be fed every dav 

The^^ plaintiff’s oase is that the 
word Bamzan ** which really is tlie 
month referred to in Ex. 1, has been 
altered into ‘Babbisani” by the defen¬ 
dant and that as a matter of fact be 
has not been complying with the real 
direction oontafned iu Ex. 1 to feed the 
Muhammadans iu tho monUi of Bamzan. 
The defendant’s case is that he has 
wally made no alteration in Ex. 1, that in 
the month of Bamzan all Muhammadans 
last during daytime ; that no feast oan 
M given during that month and that 
the feeing referred to in Ex. 1 relates 
K) feeding in the month of Babbisani. 

regards the alteration, the wduine 
^tainingthia dooument was sent for 
from the Beglatrar's office by the Sub- 
oramate Judge and in that, It was found 

1996 M/60 « 61 


that the word written is “Bamzan” and 

Babbisani.” Ex. A, the registration 
copy of Ex. 1 also contains the word 
* Bamzan.” It must be said that ‘ there 
is an alteraifcion in Ex. 1 regarding 
the month. Whoever made the altera¬ 
tion, I am not satisfied that it was the 
defendant who made dt. If the plaintiffs 
wanted to charge the defendant with 
the express alteration of this document 
in one of its important particulars they 
should have done so in the plaint, which 
would have given the defendant an op¬ 
portunity to meet it. The charges with 
regard to feeding mentioned in the plaint 
are Cls. (f) and (g) namely : 

(f) No food is given by the defendant to anv 
person daily and no public feeding made by the 
defendant in Bamzan or auy other occasion : (g) 
nothing is done in Bamzan month either ac¬ 
cording to Muhammadan religion and custom or 
aooording to tho terms of the deed of 1879. 

These charges are met by the defen¬ 
dant in his written statement. The 
charge with which I am now dealing 
viz., that the defendant has altered a 
direction contained in Ex. 1 seems to 
have been suggested and that only very 
very faintly, in the course of the exa¬ 
mination of the defendant. The evi¬ 
dence on this point that has been 
referred to by the learned vakil for the 
appellants is what is spoken to by the 
defendant on the last day of his exami¬ 
nation (3rd Sei)tember, 1921) whicli 
commenced on the 13th July 1921 
When he was recalled on the 3rd of 
September 1921, ho stated thus • 


im». My x'akil asked me to search end fiud them 

out if The two copies referred to 

are hxs. XI\ and \IX (a),. I got thjm from mv 
record. They have been m my custody for th« 
^^st 40 yearn. I filed Ex. I once before the 
Bwlnldaraod onccon auother occasion in the 
Tanjore Munsif^s Court. I also filed it in th 
/dla Court; obtained succession certificate. 

v'! Ex.l. died H years ago 

1 nled Kjc* 1 lu Courts and offices only aftd’* it 
was registered* 


In another place in the evidence 
given by the defendant we find at r» .'i*i 
that he states. 






^ A 


No other evidence has been brought to 
our notice regarding this alteration. 
If the plaintiffs wanted to charge the 
defendant with the alteration in the 
settlement deed, they should in the first 
place, have statrf it as a speeifio charge 
in the plaint itself and i^llv 
examined the defendant r««ardins^"a 
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same. On the other hand, we find that 
no such thing has been done. The de¬ 
fendant, while he was in the witness box, 
was not asked any question by the 
plaintiff directly as to how the altera¬ 
tion in Ex. 1, which was in his possession 
was brought about. The document came 
into his possession from Amir Khan. 
The evidence is to the effect that feeding 
on a large scale is generally given in 
the month of Eabbisani. Amir Kkan 
himself could have, therefore, made this 
alteration after the registration of the 
document and probably it was such an 
altered document that came into the 
possession of the defendant. There is 
absolutely no motive for the defendant 
to make this alteration. In the absence 
of clear evidence to show that the defen¬ 
dant has altered Ex. 1, we cannot infer 
that the alteration complained of was 
brought about by him. As regards feed¬ 
ing in the month of Eabbisani, I am satis¬ 
fied from the evidence that the defen¬ 
dant had complied with the provisions 
of Ex. 1. Though the 2nd plaintiff says 
that feeding should he done in this 
mosque in the month of Eamzan he has 
to admit that feeding is done in other 
mosques in the month of Eabbisani. It 
is generally admitted tliat all Muham¬ 
madans fast during day time in Eamzan 
and during nights they take kanji. The 
1st plaintiff states that Amir Khan fed 
l)eopl© in th6 mouth of Kaiuzan, but he 
does not know whetlier the defendant 
did as a trustee or in his private capacity 
or out of what funds, and he also states 
tliat according to Muhammadan religion 
lieople are fed in the month pf Eabbisani. 

The evidence oti this point is dealt 
with at great length by the Subordinate 
Judge in para 38 of his judgment. I do 
not think it necessary to pursue this 
point any further, as it i^ riot the case 
c,f the plaintitr that the Oe enc ant did 
nob feed people in the month of Rabhi 
Rani • (sec P. W. lO's. i. e., 1st plain- 
tiff’R evidence, p. 34). The evidence of 
the defendant that feeding is .general^ 
done in the month of Rabhisani and pat 
he has been so feeding the Mupimmadap 

IjLheen helieved hy the 

.Judge. Charges (f) ami (j). thoup 

referred to, have not heen 

pressed heforo us by the . 

for the appellants for there is ahupant 

evidence that Icanji water was distributed 
to all the devotees who go to the mosque 


in the evening during the month of 
Eamzan. On a consideration of the 
evidence in the case, I am not satisded 
that the defendant’s continuance in the 
ofi&ce, which he has held ever since 
1879, is incompatible * with the interests 
of the institution and that he should 
be removed from its management. 

It was suggested that, even if there is 
no case made out for removing the de¬ 
fendant from the management of the 
mosque, we should frame a scheme for 
its management. In view of the evi¬ 
dence in the case that has been put 
before us we do not think that we are 
called upon to formulate any scheme. 

In the result, the appeal fails and 
must be dismissed with costs. 

Appeal dismissed. 
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Devadoss and Waller, JJ. 

Secretary of Siafe—Appellant. 

V. 

Tripiiraa Sftndaravimal and anothei 
Plaintiff and Defendant—Eespondents. 

Appeal Ko. 114 of 1923, Decided on 
13th Noveml)er l92o, against the order 
of the Dist. J., South Arcot, D/- 7th 

October 1922. 

(rt) Civil 1\ C.. O. 33. II. lO-Court-fee payable ■ 
is wliat is payable on the date of plaint. 

Under^. 33, R. -10, the amount of Court-fee 
parable is that which is piyable on the date of 
the plaint and not oh the date 
jecree. t • » * 

(b) Civil P. C.. O. 33. R. lO-ApplUation for 
dtrecltncj 2 >lninti// to pay dUfcTcnce of Court-f^ 
when siiu deerevd In part need not necessarily be 
7 nade to trial C»url-Appydaie Court can pass an 
order to that efjeet. ^ 

Where suit is decreed ojly in part, the plamtiff 
is boimd to p.av the difT}r.?nc2 brtween the totsi 
amount pav.vble on ih3 pUint and the ai^unt 
which is ordered to 1)2 recovered from the defen¬ 
dant ou the decreed pvrt of the claim. An appli¬ 
cation for directi<5ns to that effect need not ne^' 
sarilv be made to the trial Court 
Court can pass the ncoesoary order. [1 .4/i>. 

C. F. Anauthakrishiia Aiyar—ior Ap- 

pellant. . c 

K. BaUtsuhrasnania Aiyar and ->• 

Vejikatarama Aiyai — for Eespondents. 

Judgment. — The 1st respoaclent 
brought a suit in forma pauperis against 
the 2nd respondent for mamtenauca 
Tlie suit was compromised by the pai 







mHK 

4ecrM.&n tero^ of compromise was 
_ , .5|iV Bistricb Judge held fchafc 

the.Cpurt‘foe paya|>le by fcb,e Isfc respon- 
' -deiic.wa^ that which was made payable 
%y >,th6 recent amendment .of the Court 
Feies Act. Against that order the Govern¬ 
ment have preferred this appeal. The 
order of the learned Bistrict Judge in 
calculating the Court-fee payable on the 
plaint according to the rate prevailing on 
(the date of the decree is bad; Under 
0, 33, R. 10, tlie amount pf Court*fee 
payable is that which is payable on the 
date of the plaint. O. 33, R. 10, says that 
‘ the Cburt shall palculate the amount of 
^Court-fees which would have been paid 
♦by the plaintiff if he had not been 
ipermitted to sue -a x>auper/’ When a 
person brings a suit he pays Court-fpe on 
the amount of relief claimed in the 
plaipt. or on the valuation in the plaint, 
and the Court-fee is paid before the 
plaint is admitted and filed as a suit, 
Therefore the amount layable by the Ist 
respondent in this appeal is that amount 
which was payable on the date when she 
filed her plaint. 

Tho next question is. whether this 
Court should vary tli^e deere,e of the 
District Judge by directing the plaintiff 
to i)ay the difference oetween the amount 
•decreed and the amount payable. Follow¬ 
ing tho principle of the decision in 
Chdii^rareka v. Secretary of State (1) 
hold that the plaintiff is bound to 
pay the. difference .between the Court-fee 
iX>ayable by her and the amount which is 
■ordered to be recovered from the defen- 
'<lant : for it is for the plaintiff to pay the 
Court-fee on her plaint and the defendant 
is^ only bound to pay on tbe amount 
which is decreed against him. Mr, Ven- 
'katarama A^iyar’s contention is that the 

Government ^Pleacjer. sliGuld apply to tlio 

lower Court for au order under R. 10. 
R. 12, no doubt, gives the right to the 
Government to apply to the Court to 
make an order for ' the payment of Court- 
'fees under R, 10 or R. 11. But it is not 
'necessary that an application should be 
made to the lower Court before the 
'Qovei'nment can appeal against any of the 
terms of the decree. Under R. 13, any 
■orders passed under R. 10, R. 11 or R. 12 
shall be deemed to be questions arising 
'between tho parties to the suit within 
the meaning of S. 47. There being a 
gegree ip which a certain amount is 
UHlSdOj 14 Mad. m. --- 
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mentioned as due to the Government, it 
is open to the Government to appeal 
against that portiop of the decree, and, 
therefore, it is not necessary that an ap¬ 
plication should in-eviously have been 
made' to the lower Court for what the 
Government consider as the proper 
Court-fee. The Court-fee payable by the 
1st respondent will be Rs. 315 minus 
Rs. 20-3-G. It is agreed that the 1st and 
2nd respondents will pay in proportion of 
5 to 2. As the Government Pleader has 
appealed against the order of the lower 
Court & as a matter of principle is involved 
we leave it to the Government to const- 

a case like this it would 
be necessary to get the full amount from 
tha 1st respondent who is a widow and 
who brought the suit for maintenance. 
There will be no order as to costs of the 
appeal. 

Appeil allowed. 
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VrNKATASUBUA Rao AND jMaDHAVAN 

. Nair, JJ. 

% 

Sesliainmal and other.s —Defendants 1 
to 3—Appellants. 

4 

V. 

_ KiippanaiyijaiKjar and another —Plain¬ 
tiffs—Respondents. 

Civil Miso. Appeal No. 69 of 1924 
Decided on XOth February 1925, against 
the order of tbe Sub-J., Vellore in A S 
No. 119 of 1922, D, - 2Gth July 1923.* 

{a) Gt)w7 P. C. S. lOO-^Appeal from rcmojid 
oidvr—QiiestiOKs of fact cannot he re-opened. 

lu au app3;vl iigaiust an order of remaud the 
only j^rounds available to the appjUaut i-. at- 
tack the judgment are tho*;e which would bo 
available to him in second appeal. [P 470 C 1] 

(6) d^vidence Act, S. hO—Kaglish Law Is differ- 

K. 50 elects wule different from the law in 
Eugland. According to KnglUh Luv g.uoral 

reputation IS admissible to establish thefi-'t of 

parties being married. Hat S. 50 is limi:ed 1 ,) 
opimou as expressed by conduct. [p 470 C 2] 

(c) BoidcnceAct,S.‘50—Family conduct, 
Distribution and devolution of family proportv 
IS often very valuable evideuoo of family o,>n* 
duot ’ under S. 60. [p q 

C. Plimanabha lyenya }—for Vrnol- 
lants. 

A'. *V. Pajayopala SaUri~tor Res-in¬ 
dents. " 

^Judgment.—The learned SuhoDlinate 

Judge has reversed the decision 01 the 
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DiSbi-icfc Munsif on the first issue. The 

^ m Til A Al 1 * „ 


District MMUsifi^ias found that the plain¬ 
tiffs have not proved the relationship 
set up by them. The Subordinate Judge 
has found that the plaintiffs are the 
reversionary .heirs of the deceased 
Krishnatnachariar and has remanded the 
suit for trial of the other issues. Al¬ 
though the appeal has taken the form of 
a civil miscellai^eous appeal against 
Ian order of remand the Subordinate 
Judge is a final Judge of fact and the 
'only grounds available to the appellant 
to attack the judgment are those which 
would be available to him in second ap¬ 
peal: seeVenganaijyan v. Baviasu'ami 
Ayyan (l) and Joseph Armugam Pdlai v. 
Muruga PiUai (2). The question there- 
fore, is ; Is the judgment of the Subordi¬ 
nate Judge one ^ith which we can inter 
fere in second appeal ? The argument on 
behalf of the appellant is mainh that 
there is no evidence in support of the 
finding. After carefully going throiigh 
the judgment and the material on which 
that judgment is based, we agree with 

the appellant’s contention. 

The learned Subordinate Judge pui 
ports to act, firstly, on the oral e^dence 
of three witnesses examined foi the 
^^^laintifl's Plaintiffs’ Witness >io 1 saj s 
& •'l Jo oot too, «y 

or his brothers personally. My lattiei 
liad prepared a genealogy for the rela ¬ 
tionship. I took information from it. _ 

The pedigree prepared by this witness 
fatLr would certainly be a «^emen 

of cl (eTbut, unfortunately, this has not 
been produced. >^o reason has been given 
for admitting secondary evidence of thi^ 
a;cument. Plaintiffs’ Witness No 1 says 
■nothing further on this subject. il 
le-u-ned Subordinate Judge observes that 
p w No. 1 was noc cross-examined with 

reference to lus ‘eceSary to 

this Vfflf -'tiffs who endeavoured 
say tl’fI'A^'ftffey were the rever- 
to make out tluU tl i -offuce tliis 

sionary heirs w^ieboun 
pedigree because acemd^ 

donee of P. ^vithout the original 

tion of fcheir ca . evidence 

of that " 4.1 It; is un^ 

amounts to absolute y no 

nocessary to exaimne ^ q 

den.e of the jeeond_jvitne 3 stm^ 

—Mi 11^6] l‘J Mud. 4*22=4 M. L- J- 
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plaintiff. All that he sa#yff is this : “Plain¬ 
tiffs’ grandfather Krishnama Chari told 
me that he had three brothel’s when I 
was learning Veda at Punnai.” Who are 
these three brothers?, That is not ex¬ 
plained. And what is the connexion be¬ 
tween Krisbnamachuriar and Kuppan 
Iyengar ? This is also not explained- 
His evidence, therefore, is-of no use to^ 
the plaintiffs. Plaintiffs' Witness No. 3 
is a Naicken, whereas the parties to the- 
suit are Vaishnava Brahmins. All thab- 
he says in his evidence is : “ People say 
that plaintiffs are 1 st defendant’s daya- 
dis. ” The learned Subordinate Judge is* 
of the opinion that this is admissible* bufr 
he seems fco overlook the provisions of S- 
50 of th-j Indian Evidence A*ct. Family 
conduct,” to use a compeiidioue-expres¬ 
sion, is admissible to prove-relationship; 

But there is no evidence of family con¬ 
duct here at all. Tlie illustrations to 
the section make the point very clear. 

Illustration (a) runs thus ; 

The question is whether A and 

were married. . 

Tlie fact that they were usually 

received and treated by their friends 
husband and wife is relevant. There 
a casual observation in the judgment or 
their Loidvhips of the Privy^ Counoil in 

Mi Me V. Mi Sh ive Ma (3): In the ab¬ 

sence of direct pi-oof consent may be 
interred from the conduct of the ^rties 
or establislied by reputation. But & 
perusal of the judgment will show that 
the evidence which was accepted byJ^he 
Privy Council was evidence of 
conduct. As Messrs. Amir All and Wood-. 
roffe point out in their book on Evidence, 
S. 50 enacts a rule different from 
the law in England According to Eng 
lish Law he says : General reputation is 
admissible to establish the fact of parties, 
being married. Accordingly, general evi 

deuce of reputation in the neighbouihood^ 
f“rwhen unsupported by facts, or when 
nartially contradicted by evidence of ^ 
contrary repute, has been held re^wable 
in proof of marriage. The present sec I 
tion’is limited to opinion as expressed by 
conduct, and there appears to be no 

other provision in the jation 

such evidence of general reputatio 

would be receivable. ’ We of 

struo the judgment of their i^ ^ 

the Judicial 
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culeof.I&w eomidetiely at variance with 
Aha clear rule o£ the Indian ESvidence 

Act. 

♦ ♦ * 

This then is all the oral evidence in 
eappoct of the pedigree put forward by 
Ahe plaintiffs. It is noticeable that the 
1 st plaintiff has not chosen to go into the 
hox to support the case set up.- 

Turning now to the documentary evi¬ 
dence we have first Ex. D. This is a pre¬ 
vious statement made by the 1st defen¬ 
dant in this case. She deposed in 0. S. 
Ho. 324 of 1918 : “Janaki Ammal is the 
wife of my senior father-in-law.” This is 
evidence of the fact that 1st defehdent’s 
father-in-law had an elder brother whose 
wife was Janaki Ammal. This proves no¬ 
thing more. Whether Janaki Ammal is the 
wife of ‘Ilayalwar, brother of Krishnama- 
ehariar, or whether she is not, on this 
^joint, no light is thrown by this deposi¬ 
tion. Then, the plaintiffs strongly rely 
\ipon Ex. B. That purports to be a sale- 
deed by Janaki Ammal in favour of 
Vijaraghava Iyengar, the father of the 
•plaintiffs. It contains the following 
rstatement : “Deed of sale in favour 
of Vijaraghavachariar son, of Krishnama- 
»ohariar, by Janaki Ammal, wife of 
Hrishnamachariar’s younger brother Ila- 
yalwar.” There is no evidence worth the 
-name to establish the identity of Janaki 
Ammal of this document with Janaki 
Ammal referred to in the deposition of 
the 1st defendant. Granting, however, 
that the evidence is sufficient for this 
purpose, what do we have ? Exhibit B 
is an unregistered sale deed. No doubt 
it comes from the custody of the plain¬ 
tiffs. It is more than 30 years old, but 
is it really necessary that the presumption 
under S. 90 should be drawn in favour of 
its genuineness ? The Court is permitted 
Ao presume that an ancient document 
produced from proper custody is genuine. 
JBut the circumstances of the case do not 
justify such a presumption being made. 
The District Munsif x'efused to make that 
presumption. The document is attested 
ffiy two persons. We have been told noth¬ 
ing "as to whether these persons are 
Alive or they are dead. The document 
^refers to a usufructuary mortgage and a 
^ohit and they have not bden produced. 
An these circumstances, it is extremely 
difficult to hold that Ex. B is genuine, 
w regards the kyohit, we may observe 
•that,the District Munsif says in hU 
J^n^esrt that the plaintiffs had kept 


back the kychit. - The learned Subor¬ 
dinate Judge points out that the kychit 
was filed but was not exhibited at the 
trial and was later taken back by the 
parties. An application was made to the 
Sub-Judge to make it evidence in the 
appeal, but he refused to allow that. 

We were pressed in the course of the 
argument that we ought to receive this 
document in evidence. In the first place 
there is no application before us 
to receive additional evidence, and, 
secondly, even the document is not be¬ 
fore this Court. It is after all an un¬ 
registered cadjan document. The sugges¬ 
tion now made is that che kychit would 
conclusively have proved the plaintiff’s 
pedigree. If that be so, why was it not 
filed in evidence 7 As we have said, in 
the lower Court, an attempt was made 
but unsuccessfully to obtain permission 
to file this document. W’e cannot in 
these circumstances comply with the 
request that we should jiermit the kychit 
to be received in evidence. 

There remains only one other matter 
and it is this. It is said that some of 
the properties which were at one time in 
the possession of Krishnamachari are 
later in the possession of Kuppanna 
Iyengar the proi^ositus. It is true that 
distribution and devolution of family 
property is often very valuable evicLence 
of conduct” under S. 50. But, in this case, 
the material is wanting from which any 
inference in favour of the plaintiffs can 
be drawn. It is possible that Kuppanna 
Iyengar purchased, as any stranger might 
have done, the property which was once 
in the possession of Krishnamachari. It 
is for the plaintiffs to make out that 
there was devolution of in-operty which 
would support their case. The state¬ 
ment of the learned Judge tliat the 
natural inference is that there was a 
family partition is not borne out by any 
evidence. 

For these reasons we are constrained 
to interefere with what is appar¬ 
ently a finding of fact and we reverse 
the decision of the Subordinate Judge 
and allow this appeal with oasts. The 
result is that the suit is cUsmisaed with 
costs throughout. 
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Vekkatasubba Rao and Madhavan 

Naiu,JJ. 

Hari Kritihna Chettiai —Appellant. 


V. 

Govindarajnln N'dclier —Respondent. 

Appeal No. 228 of 1U24, Decided on 
13th November 1920, against the order 
of the Dist. J., Coimbatore in I. A. 
No. 227 of 1923, D20th March 1924. 

C/^rt/vh’aiis and Watds Act^ S. 34 (d )—Courf 
cannoi order repayment of viore than adrnitled 
amount nnder the f^ccl^on — Jic{)uJar suit is the 
remedy to enforce disputed Uabitity—Qrder not 
covered hy the ctaH'C Is not appealable unless 
treated as passed nnder S. 43. 

This clause does not empower the Court to 
direct the guardian to pay into Court-more than 
the amount shown to be due in the accounts 
exhibited by him. What is contemplated is not 
a decision of substantive rights of the parties. 
The words “ on those accounts” point to tho 
Slime conclusion. 67 J. C. 309. r)ls. ; 25 C. T>. J. 
149, Foil. The juxtaposition of three Ss. 34, 35 and 
30 seems to indicate that when the measure of 
the guardian's liability is pub in issue, the pre* 
per course seems to apply to the Court under S. 35 
or S. 36 and then file a regular suit against 'the 
guardian. A. I. Tt. 1024 .1//. 593, Diss. An order 
against a guardian regarding liability nob^ ad¬ 
mitted bv him mav be treated as one under S. 43 
% 

and treated a> appealaiile. 

Where the guardian mixed his ward’s moneys 

with bis own but the Tuoneys had throughout not 

been lent out onjnterist. 

•Held ; direction to nay 12 per cent, simple and 
not compound interest will meet the ends of jus¬ 
tice. [P 479. C 1. 2, P 430. C 1] 

C. .S'. Vcnlatachari and V. Narasivtha 
A i f/anfja't —for Appe 11 anfc. 

S. Mndiiah ndtdiav iivid. M. Kris hna 
Bharati —for Respondent. 

Judgment. —Tlie (tuestion of law that 
is raised is one of sDine difticnlfcy. Tho 
appellant was apiioinfced guardian of the 
pnojjerty of his nephew in 1912. On 
an application in 1923 made by a rela* 
tion of tbe ward, the District 'Judge 
directed the guardian, the apjellant, to 
file his accounts into Court. ^ They were 
filed accordingly and 'scrutinized by the 
District Judge who found that the sum 
actually due by the guardian to the 
minor’s estate was Rs. 2,180, a 
considerably more than that admitted in 

the account^. 

The appellant questions in this appeal 
tho correebnesrS of tho finding. Mr. Mu- 

thiah Mudaliar for tbe respondent, tho 
applicant in tlie lower Court, takes a 
feeliminary objection that no appeal 


lies from tbe order in question. Hie 
contention is shorfclV this. The order 
of the lower Court is made under S. 34' 
(d) and this does not fall under S. 47 
which specifies tjie orders that are ap¬ 
pealable. It is doubtless true that under 
the Act an appeal does not lie from an 
order made under S. 34 (d). 

The real question, however, is: Docs- 
tbe present order come within the terma 
of S. 34 (d)? S. 34 may be thus sum¬ 
marized : ** Where a guardian of the 
l^roperty of a ward has been appointed-: 
or declared by the Court, he shall: 

(a) if so required by the Court, give a 
bond engaging to duly account for what 
he may receive ; 

(b) if so required by the Court, deliver 
to the Court within such time as the 
Court directs a statement of tbe property 
of the ward received by him and of the 
debts due by the estate ; 

(c) if so required by the Court, exhibit 
his accounts in the Court at such times 
and in such form as the Court from time- 
to time directs ; 

(d) if so required by the Court, pay 
into the Court at such time as the Court- 


directs the balance due from him on 
those accounts or so much thereof as the 
Court directs ; and 

(e) apply for the maintenance of the- 
ward such portion of the income 
of his property as the Court directs and 
if the Court so directs the whole or part 
of the property, ” 

We have given a summary of the sec¬ 
tion, but so far as Cls. (c) and (d) are 
concerned we have reproduced them ver¬ 
batim. , . 

Can it be said that tbe order made- 

falls under clause (d) ? Thei*e is not 
as much as a hint in the section that- 
what are dealt with by it are questions 
of a contentious nature. On the con- 
trary it seems to refer to proceedings 
where there can possibly be no conflict 
between the guardian'and his ward, that 
is, matters which may be regulated by 
the Court in the exercise of its disci¬ 
plinary jurisdiction. Executing a bond,, 
filing an inventory, exliibitring accounts 
and applying the income or corpus for 
the support of the ward—all tliese surely 
come under this category. In the lig 
of this, now let us examine the section- 
Under clause (c) the guardian if required 
by the Court is bound to exhibit his 
joiints. Clause (d) says that if required 
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he kb'^i pay into the Court;/* the halanoe 
dnei bn those accounts or so'muoU thereof 
as the Court directs. ” This means that 


he can be called on to pay into Court 
only either the whole or a portion of 
what is admitted^by himself. The use 
of the words ** on those accounts ” is 


significant. He cannot be required to 


the guardian to bring into Court a sum 
of money not shown in the account filed 
by him under Cl. (c). The guardian 
failed to comply with the order and the 
penal provision of S. 45 was then put in 
force against him. The Calcutta High 
Court held that the original order was 
one not rightly made under S. 34 (d) and 


pay the amount actually found to be consequently it could not be enforced 


due from him but only the amount due 
on those accounts, ” that is, the accounts 
exhibited by him. If the intontiori of 
the Legislature was that the Court should 
have the 'power under this soctio|i to 
compel the guardian to pay the actual 
amount found due, the clause would not 
have contained these words. If the 
clause is read deleting these words, then 
there can be no question that the guar¬ 
dian can be called on to pay the actual 
amount due. These words must not be 
treated as merely superfluous but full effect 
must be given to them. As a question of 
construction, we are cleirly of the 

opinion that this clause does not em¬ 
power the Court to direct the guardian 
to pay into Court more than the amount 
shown to be due in 'the accounts exhi' 
bited by him. 

We must construe the clause having 
regard to the scope of the ■ whole section 
and to the place where the section occurs. 
Can it be said that what is contemplated 
is a decision of substantive rights of the 
parties ? In this connexion wo may 
also notice S. 45 which prescribes, inter 
alia, the penalty for disobedience of the 
order made under S, 34 (d). There again 
the words on those accounts ” are re* 
peated. We cannot lightly disregard the 
repetition of these words. 

in Radka Kishen v. Khiishi Ram (l) 
the^ learned Judge having held that a 
similar order fell under S. 34 (d), felt sur¬ 
prised that under the Act an order of 
such importance is not appealable. In 
our opinion the fact that there is no 
appeal is an additional reason for holding 
that the order does not really come under 
S. 34 (d). We are not prepared to impute 
to the Legislature an intention which loads 
to such a drastic result. 

The view we are disi>osed to take 
woeives 8Upx>ort from the judgment of 
Mukerjee, J., in Jagannath v. Mahesh (2). 
In that case, the lower Court purported to 
under S. S4 (d) an order directing 
C19911 67 I. 0. 309. 

W UOW] 96 0. L. J, 140=91 0. \V. N. 688. 


under S. 45. 

Then comes the question : Has the Court 
power under the Act to make suhh an 
order at all ? In Sita Ram v. Mt. 
Govindi (3) the learned Judges observe 
that to deny to the Court this power 
would lead to grave inconvenience and 
possibly injustice, and having said this 
they seek to find the power in S. 34 (d). 
We are unable to agree with this reason¬ 
ing*. Immediately following S. 34 are two 
sections : S, 35 dealing with suits against 
guardians where administration bond is 
taken; and S. 36 suits where such bond is 
not taken. The juxtaposition of these 
three sections seems to indicate that 
when the measure of the guardian’s liabi¬ 
lity is put in issue, the proper course 
seems to be to apply to the Court under 
S. 35 or S. 36 and blien file a regular suit 
against the guardian. 

The sections we nave examined point to 
this : a guardian can be directed under the 
Act to pay into Court the amount admit¬ 
ted by him ; but if it is sought to make 
him liable for a larger amount than is 
admitted, the question can be decided 
only in a regular suit. W^ere we to decide 
the point on a rigid interpretation of the 
sections of the Act, we should feel inclin¬ 
ed to hold that it is not competent to the 
Court to make under the Act an order 
such as the one in question. 

The present order would then be a 
nullity as having been made without 
jurisdiction ; but this is not the position 
for which either side has contended. 

The cases cited to us show that in seve¬ 
ral instances it was assumed or decided 
that such a power is possessed by the 
Court. We have already referred to Siia 
Ram V. Mt. (itwindi (3) where considera¬ 
tions are urged in favour of holding that 
it is within the competency of a Court to 
make such an order. If it is absolutely 
necessary to find this power somewhere 
within the four corners of the Act. S. 43, 

somewhat, may be pressed 
(8) A. 1. a 1994 All. 593 ; 
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infc9 service. The first clause of that 
section reads thus : 

The Court may on the application of 
any person interested or of its own mo¬ 
tion make a order regulating the conduct 
or proceedings of any guardian appointed 
or declared by the Court.” 

It may not be quite the right thing to 
say that an order of the kind under dis¬ 
cussion is “ an order regulating the con¬ 
duct of proceedings.” of a guardian. But it 
is onl^ by construing these words in this 
rather wide sense that we can find justi¬ 
fication in the Act for the view that has 
been uniformly adopted in the cases 
cited to us, that such an order as this is 
within the competency of a Court acting 
under the Guardians and Wards Act. 
There is, however, this much to be said 
for this view, that the order in that case 
is not final but is appealable. The prelimi¬ 
nary objection thus fails. 

Turning to the facts Mr. Venkatachari 
objects to tbe inclusion of two items, 
namely, Bs. 125-1-0 and Rs. 225-l0'0, but 
we are not prepared to hold that the 
District Judge’s decision on this point is 
wrong. 

His next objection is w-ell founded. 
There is no sufiicient reason given for 
awarding compound interest at 12 per 
cent, with yearly rests. The guardian, no 
doubt, is accountable for the moneys from 
the date he realized them. Although he 
failed to keep separate accounts and 
mixed his ward’s moneys with his own, 
it has not been in'oved that the profit that 
he earned by the use of the ward’s moneys 
was such as to justify the direction in 
question. It has not been shown that 
the moneys had throughout been lent out 
'on interest. Nor is there and evidence 
'that when interest was realized it was 
again lent out. For what pei*iod any sums 
were lent out. and how much moneys was 

so invested, on these matters, there is no 
evidence worth mentioning. There is no 
warrant for presuming that every pie of 
this money had throughout been invested 
that the interest was annually received, 
iand that it was forthwith from time to 
itime again lent out. In the circumstances, 
a direction to pay 12 per cent, simple 
interest will meet the ends of justice. 

In regard to the rnemora-ndum of objec¬ 
tions there is only one point that prises. 
Before the guardian disposed of the 
minor’s properties he was undoubtedly in 
possession and for this period he is ac 


countable for the profits. On the evi¬ 
dence we find that Rs. 500 would be a 
fair estimate and deducting from this 
Rs. 60 for costs, the appellant will be 
liable to xiay Rs. 440 on this head. 

Adding Rs. 440 to Rs. 2,180, the amount 
allowed by the Districtj^Judge, the princi* 
xml sum which the guardian is liable to 
pay amounts to Rs. 2,620. This will carry 
simple interest at 12 per cent, from the 
1st November 1913 to this date, and in 
calculating interest the guardian will bo 
allowed Rs. 60 annually for maintenance 
expenses from 15th May 1914 to 30th June 
1919. Counter-interest will be allowed to 
the axiiiellant on Rs. 1,010-15-3 from 11th 
October 1923, the date when he paid 
that amount into Court. Interest will 
run at 6 x^er cent, per annum from this 
date on the aggregate amount found due. 
The order of the District Judge will be 
modified accordingly. Each imrty will 
bear his costs. The appellant wants time 
for imyinent till the 14th December 1925, 
and the respondent does not object. The 
appellant shall j)ay the amount into the 
District Court of Coimbatore on or before 
the 14th December 1925. 

Order varied* 
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Devadoss akd Waller, JJ. 

iValluri Srivat) Sanka Rcto—Petitioner. 

V. 

The Byots of Kalagavtpiidi — Respon- 
Ic-nts. 

Civil Revision Petitions Nos. 262 and 
163 of 1924, Decided on 28th October 
925, from the Bo»rd of Revenue, Land 
Revenue and Settlement, Proceedings 
^o. 1441 Mis., D/- 29th June 1923. 

(a) Madra’i Estat<!% Latul Act (1 o/1908), Ss. iTl 
nd 172— Orders under, hy Board of Bevenue-^ 
lUjh Court cayi revise. 

Tbe High Court has revisional jurisdietton 
ver the orders of the Board passed wader bs. a 
nd 172 of the Estates Land tl 

llscHSsed.) f 7.V 

{b) Madras Estates Layid Act {l S. 1 » 

11 and S. 30-Iievenne officer 
:h. 11 and determining fair 
nnsidering himself bound by S. 3°^ 
ij suit exists but High Court can revise his oroer 

The High Court does “^t juterfere as a rul^ 
vith the orders of Courts subordinate to it 
vhich it has revisional 3 urisdiction m 
vhere there is another remedy 

,han by revision. ^Yhe^e a revenue officer w 
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^dec Oh. 11 aud about to determine'a fair 
ana suitable rent, erroneously considers himself 
bound by S. 30 he does not exercise his jurisdio* 
turn and as the parties have no right of suit in 
euoh a case, the High Court would be justified in 
^ercising revisional jurisdiction. [P 483 C 2] 

V. Hamadoss —foi* Petitioner. 

- Venha,troyaliah —for Respondent. 

O. V, Ananthalcrislina Aiyar —for the 
Board of Revenue. 

Judgment. —The revenue ofl&cer for 
the settlement of rents in the villages of 
Kalagampudi and Pedamamipalli, Kar- 
asapur Taluk, Kistna District made a re¬ 
cord of rights uader Chapter XI of the 
Rstates Land Act. The appeal of the pro* 

prietor of.Pedamamipalli to the 

Board of Revenue against the record of 
eights made by the revenue oflScer has 
been dismissed. He now moves the High 
Court to revise the order of the Board of 
Revenue. 


Two points arise for decision in this 
case : (l) Has the High Court revisional 
jurisdiction over the orders of the Board 
passed under Ss. 171 and 172 of the 
Estates Land x\cb ? and (2) If the ques¬ 
tion of jurisdiction is answered in the 
affirmative, should the High Court exercise 
its revisional jurisdiction in this case ? 

The first point has been fully argued 
by Mr. Ramadoss for the petitioner and 
Mr. Venkatrayaliah for the respondents. 
We have also heard the Government 
Pleader to whom we gave notice to 
appear for the Board of Revenue as it 
was represented to us that a number of 
•civil revision petitions were pending in 
the High Court in which, the question of 
iurisdiotion was involved. After a care¬ 
ful consideration of the arguments in the 
•case 1 see no reason to change my view 
expressed in Appann v, Latchayya (l). 
I do not wish to repeat here the reasons 
which I gave in that case, but will deal 
briefly with the ai'guments of the learned 
•Government Pleader. 

His contention is that the Board of 
Revenue is nc a civil Court and jurisdic¬ 
tion is given to it under the Estates Band 
Act to hear appeals from and to revise 
the orders of,the Collector and the Settle¬ 
ment Officer and the High Court cannot 
revise the orders of the Board of Rev¬ 
enue either under S. 116, Civil P. C., or 
under S. 107 of the Government of India 
Act, 1916. His argument is based upon 
the obaervations made by the learned 

MO A. X. R. IQU4 Mad. 119. 


Chief Justice in Abdul Sattar. Sahib v 
Special Deputy Collector^ Vizagapatam 
(2). In that case it was held that the 
High Court could not interfere in revi¬ 
sion with the order of a land acquisition 
ojQficer who refused to refer a case to the 
District Court under S. 18 of the Land 
Acquisition Act. As the decision is that 
of a Full Bench I am bound by it ; but I 
may he permitted to remark : Why could 
not the High Court interfere with the 
order of a land acquisition officer if he 
refused to refer a case to the District 
Court when the High Court has jurisdic¬ 
tion to determine question that may 
arise on a reference being made ? In 
other words, if the land acquisition officer 
makes a reference to the District Court 
an appeal lies from the District Court to 
the High Court; hut if he does not refer 
the case to the District Court the High 
Court is said to have no power to direct 
him to refer the case to the District 
Court. If a Collector refused to refer a 
case to tho civil Court, he does something 
which he ought not to do, and the High 
Court which has the power to hear and 
determine matters, on a reference being 
made to the District Court, cannot be 
said to have no power to direct the Col¬ 
lector to do what he is bound to do. 
However, as that case has no application 
to the present, I refrain from making any 
further comment. The decision in Par- 
thasarathi Naidu v. Koteswara Bao (3), 
has no application to the present case. 
According to that decision, where the 
Legislature erects a tribunal for the pur¬ 
pose of determining any question which 
arises under a particular enactment, the 
High Court cannot interfere with the 
decision of that tribunal unless the 
High Court is empowered under the 
enactment which erected the tribunal to 
hear appeals from such tribunal or unless 
the enactment erecting the tribunal 
makes it a civil Court within the mean¬ 
ing of Clausa IG of the Letters Patent 
of the Madras High Court. 

When a Settlement officer makes a 
record of rights under Chapter XI of tho 
Estates Land Act, he determines the 
right of the parties; in other words ho 
determines the rights and liabilities of 
both the landholder and the ryot. His 
proceedings are go\*erned by the Civil 
P^edure Code; vid e S. 192, Part B 

{i\ A. 1 . K. 1934 Mad, Aig'tFrB.i; ’ 

(3) A. 1. R. mi Mad. 6W (P. a). 
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of the Schedule of the Estates Land Act 
Eo. 21 provides an appeal to the District 
Court against an order under S. 137 for 
the repair of an irrigation work and 
Nos. 22 and 23 provide for an appeal to 
the District Court in the case of applica¬ 
tions by ryots to execute works in default 
of the landholder and for the recovery 
of the costs of the repair of an irrigation 
work. From a pei’usal of Parts A and B 
of the Schedule, it is appax’ent that wher¬ 
ever civil rights of the parties, i. e., land¬ 
holder and ryot, are determined an appeal 
is provided to the District Court. In the 
case of matters wiiich are entirely within 
the cognizance of the Revenue Officer an 
api^eal is provided to the Collector and 
against his decision a second appeal is 
provided under S. 190 to the Board of 
Revenue. A record of'rights is as impor¬ 
tant as, if not more important than, the 
terms of a patta, and S. 173 gives liberty 
to a party to sue to set aside an order 
of the Settlement Officer in certain cases. 
Under S. 172, the Board of Revenue may, 
on an application or of its own motion, 
direct the revision of any record of rights 
or any portion thereof. Ths mere fact 
that an appeal lies to the Board of Rev¬ 
enue is no argument for saying that the 
High Court has no power under the Act 
to revise the orders of a Collector or 
Settlement Officer 'acting under Ch, XI. 
The Calcutta High Court has consistently 
held that in the case of orders of Col¬ 
lectors or Revenue Officers determining 
the rights of the landlord and tenant the 
High Court has power to interfere in 
revision with tiiem. In Kartik Chandvev 
Ojha V. Gora Chand Mahto (4) it was 
lield that “ Proceedings on applications 
for enhancement of vent under S. 27 of 
the Chota Nagpur Tenancy Act ^ are i^di- 

cial proceedings.The High Court 

has jurisdiction to interfere in c^es 
where the Courts of Collectors have either 
exceeded the jurisdiction or failed or 
refused to exercise the jurisdiction vested 
in them by the Chota Nagpur Tenancy 
Act.’* The learned Judges observed at 
page 522 : “ From the very nature of the 
proceedings themselves, and also from 
the provisions of the Act as contained, 
for instance in Ch. XVI, it is clear that 
proceedings on application for enhance¬ 
ment of rent are judicial proceedings and 
in view of the expi’ess provisions of S. 224 
(2h which allows in certain ca ses a second 
“(4) fiVia] 40 Cai. 51S=17 C. L. J. 593. 


appeal to this Court, it cannot in our 
opinion be contended that Deputy Com¬ 
missioners, in the perfoi-mance of their 
judicial duties under the Chota Nagpur 
Tenancy Act, are not Courts subject to 
the appellate jurisdiction of this Court.” 

The learned judges held that notwith¬ 
standing that the Board of Revenue had 
revisional jurisdiction over the orders of 
Collectors the High Court had revisional 
jurisdiction over such orders. In Bam 
Dayal v. Bamadkht (5) a Bench of th& 
Allahabad High Court held that the High 
Court has no power under S. 622 to* 
re\'i3e an order of a Collector under S. 183 
of the North-West Provinces Rent Act, 
Act XII of 1881 on appeal from an Assis¬ 
tant Collector of the second class. The 
argument of Straight, J., who delivered 
the judgment of the Court is that if 
were held that the High Court had juris-' 
diction to revise such orders, it might 
create a dilemma inasmuch as the Board 
of Revenue also had revisional jurisdic¬ 
tion. The question is whether the High 
Court could, and not whether it should, 
intex'fcre with an order of a Collector 
after the Board of Revenue had interfered 
with it. The question does not dependi 
upon any dilemnoa arising in the exercise 
of revisional jurisdiction by the High 
Court as well as by the Board of Revenue. 
It would he a matter for consideration in 
each case whether the High Court should 
exei'cise its powers or not. If it considers 
that the case is not a proper case for the 
exercise of its revisional pow’ers it would- 
refrain from doing so, but if it is a proper 
case the High Court would interfere with 

such orders. 

In one portion of the argument the- 
learned Government Pleader almost sug 
gested that if the Board of Revenue de¬ 
clined to interfere with the order of a 
Collector then the High Court might inter¬ 
fere with such order and the High Court 
had no power to interfere. Such an argu¬ 
ment. though not put forward in so many 
words by the Government Pleader is on the 
face of it untenable. It i3_ not seriously 
contended that Eamasioami Goundan v. 
Kali Ooitndan (6), was not correctly 
decided. The learned Judges who deci" 
ded 42 Mad. 310. decided Paramaswcimy 
lycnyar v. Alamelu Natchiar Anional {•)•_ 


(5) 

( 6 ) 
(7) 


[1890 

1919 

[1918 


12 All. 198=(1890) A. W. N. 60. 

42 Mad. 310=36 M. K J. 671. 

42 Iklad. 76=35 M. L. J. 632—9 L. 


W. 26=(1918) M. W. N* 107- 



dbniidbring this question the aim 
^‘nd^the ^ope of the Estates Land Act 
shonld he considered. Under the old 
Beobvehry’ Act, Act VIII of 1865, the High 
Court had no revisional jurisdiction over 
the orders of revenue Courts. Under the 
Estates Land Act, Act 1 of 1908, ai>peals 
are provided to the District Court against 
the order of revenue Courts and the Civil 
Procedure Code is made expressly appli¬ 
cable to the proceedings of the revenue 
officers and I’Ayenue Courts by S. 192. 
Under S, 202 the High Court is empow¬ 
ered to make rules consistent with the 
Estates Land Act declaring that any por¬ 
tion of the Code of Civil Procedure shall 
not apply to suits between landholder 
and ryot as such or to any specified classes 
of such suits or shall apjdy to them sub¬ 
ject to modifications specified in the 
rules. These are innovations which are 
made in the present enactment and the 
object of the legislation was to determine 
the respective rights and liabilities both 
of the landholder and the ryot. In all 
cases where the rights of the landholder 
or the ryot are affected an appeal is given 
to the District Court. It would be 
against the scope of the Act and the 
specific provisions of S. 199 to hold that 
the High Court has no revisional jurisdic¬ 
tion over the orders of the Board of 
Revenue. It is unnecessary in this con¬ 
nexion to consider whether the Board of 
Revenue is a Court subordinate to the 
High Court. All Courts which are gov¬ 
erned by the Civil Procedure Code are 
oivihCourts and, therefore, the High Coui't 
«S having the right of superintendence 
over all the civil Courts in the presidency 
has power over such oivil Courts as are 
erected by any enactment. The Board of 
Revenue is authoi’ized under Rule 21 
framed by the Governor in Council under 
S. 215 of the Estates Land Act to hear 
appeals from the decision of the Collector 
under Chapter 11. The mere fact that 
appeals lie to the Board of Revenue would 
not take away the iK)wer of the High 
Court to revise the orders of the Collector 
or of the Board of Revenue. It is no¬ 
where said,'and there is no pi'ovision in 
the Aot, or in the rules framed under the 
Act, that the orders of the Board of Re¬ 
venue are final. The .argument advanced 
in Bam Daijal w Barmnlhin (5) cannot 
apply to this case for the Board of 
Bevenue in this case is only an appellate 
authority and not a revisional authority. 
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For the above reasons given by me in 47" 
Mad, 250,1 answer the question in the 
affirmative. 

Second point :—The Revenue Officer 

had to determine what was a fair and' 
equitable rent. He thought he was bound 
by the provisions of S. 30 of the Estates 
Land Act in determining^undev Chapter 11 
what was fair and equitable rent. The 
provisions of S. 30 of the Act apply 
to enhancement of rent at the instance* 
of the land holder. Under Chapter 11 
either the landholder or tlie ryot may 
apply to the Government for an order 
directing that a survey be made and a re- 
. cord of rights be prepared by the Revenue 
Officer in respect of an estate or a por¬ 
tion of an estate. In making a 
record of rights the Revenue Officer has to 
be guided by the ednsiderations which are 
not necessarily the same as those arising 
under S. 30. A Revenue Officer acting 
under Chapter 11 should take into con¬ 
sideration the existing rate of rent, the 
rise in prices, the time when the rate 
was last settled and the present state of 
things as regards the facilities of irrigati¬ 
on and other circumstances which would' 
enable liim to settle what is a fair and 
equitable rent. ^Vhatever may be the 
rate of rent, if he considers tjiat it is not 
fair and equitable he is entitled to alter 
it and in doing so lie is not bound by the 
rule in the section that the increase can¬ 
not be more than As. 2 in the rupee^ 
Under Chapter 11 the Revenue Officer 
may reduce the rent and settle different 
rate of rent for land of different value or 
different fertility. The Revenue Officer 
therefore, has not exercised the 
jurisdiction which he had in deter¬ 
mining what is fair and equitable 
in the circumstances of the case. 
The High Court 'does not interfere as a 
rule with the orders of Courts subordinate 
to it, over which it has revisional jurisdic¬ 
tion in cases where there is another re¬ 
medy open for'the party than by revision. 

S. 173 provides for suit by a party who 
feels aggrieved by the recoixl of rights, 
but none of tlie Gls. (a) to (/) of sub- 
S. 8 applies to the present case. The 
parties have no right of suit in this case 
and, therefore, this is a case in which the 
High Court would be justified in exerci¬ 
sing i*evisional jurisdiction. 

I. thei'efore. set aside the oi'der of the 
Revenue Offioar for the settlement of 
rents and direct him to make a pro|>er ro- 
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• cord of the rent in the light of the re“ 
marks made above. Petitioner will have' 
the costs of this application. The costs 
. of further proceedings = will abide the 
result. 

Waller, J. —On the first point I think 
that the matter is concluded by 
■swami ( jundau v. Kali Goundan (6), a 
decision from which I see no reason to 
dissent. On the second I agree'that the 
Revenue Officer, in settling a fair and 
, equitable x'ent is not bound by the provi* 

sion of of S. 30 of the Act. It is obvious 
that there is no right of suit in regard to 
the question raised. If there is, we should 
luot be justified in’interfering in revision. „ 

I concur in the order proposed. 

Order set aside. 
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Spencer and Madhavan Nair, JJ. 

Set\ u Konar —2nd Defendant Appel" 
lant. 



Ka'inaswaini Konar — Plaintiff Res" 
pondent. 

Appeal jSp. 43 of 1924, Decided on 7th 
September 1025, from the order of the 
Sub-J., Negapatam, in A. S. No. 117 of 
1923. 

Civil P. C., S. n—Party to $iiit~Party car- 

r>neratcd but ivith name not removed from record 
remains a party. 

The mere esroueration of a iJirty docs not have 
The rcsull of inaUiog him cense to be a pixrty. It 
uuis' mean oulv that the plaintiff does not want a 
decree against*him. The ground upon which a 
partv is exonc-ratecl can never determine whether 
he continues to be a party to the suit or ceases to 
be a party, ljut it will depend entirely upon 
whether'his name has been struck o 0 from or 
retained on the record ; 40 IMad. 964 and 17 
.V. L. J. 116 Dhaiip. ; 23 Mad. 361 13 

B. GanaiJathl Aiyar and N. Pauchapa- 
ffcsa Aiyi'O —for Appellant. 

K. S. Jayaravia Aiyai —for Respon¬ 
dent. . . 

Spencer, J. —O. S. No. 320 of 1^18 

was a suit I)rought by the 1st respondent 
upon a mortgage. The suit was decreed 
and tho plaintiff iiurchased some of the 
suit jnoperty in Court auction. The 2nd 
defendant in the suit thereupon filed an 
.application to set aside delivery of the 
items purchased on the ground that he 
had a i)aramount title which prevailed 


over the title of the mortgagor in con¬ 
sequence of more than 16 years’ possession 
after the property had been surrendered 
to him by the owner- The District 
Munsif found, in favour of the petitioner 
and directed release of the property. On 
appeal to the Subordinate Judge by the 
decree-holder purchaser, the District 
Munsif’s order was set aside and the 
petition was dismissed. It is now 
contended that no appeal lay to the 
Subordinate Judge on the ground that the 
appellant, though made a party to the 
suit, was exonerated as he set up a title 
paramount to that of the mortgagor, and 
consequently the decree-holder's remedy, 
if any, against ■ tho District Munsif s 
judgment was to bring a suit to set aside 
the order. Tho Subordinate Judge held 
that he could dispose of the api)eal 
against the order under S. 47 as the 
claim petition was preferred by a party 
to the suit and he thought that the 
latest decision in VenJeatastoami y. C/w" 
d'lmharavi (l) was in favour of this view. 
Reliance is now placed upon Krishnappa 
V. Periyasioami (2). The learned Judges 
who decided that case - were inclined to 
the view that if a iiarty was exonerated 
from a suit on the ground of misjoinder 
he would not remain a party to the suit 
for the purpose of S. 47, and that it was 
immaterial ■whether his name was actually 
removed from the record in pursuance of 
the order exonerating him. In Venkata" 
swami v. Chidambaram (l)' Sadasiva 
Aiyar, J., and Phillips, J.. took the view 
that the plain words of the Code were 
intended to give legal effect to the de 
cision of tho Full Bench in Bamasivami 
Sastruln v. Kameswaramma y^) and to 
overrule the previous decisions which 
had decided that a defendant whose 
name appears in the decree without 
being struck off was not a party to the 
suit, if he had been exonerated by the 
decree passed in the suit. In Sannamma 
V. Eadhabai (4) this case is quoted in the 
foot-note and Abdur Rahim, J„ who was 
one of the referring Judges, expressed a 
doubt as to the correctness of Krishnappa 
v. Periayaswami (2) and thought it re 
quired to be overruled, as it did not giv 

( 1 ) [lalvT^ MTl.'tT 206. \ 

(2) [1916] 40 Mad. 964—21 M. E. T. 121—5 E. 

W. 369- 3-2 M. L.J. 632. ..ac,pw 'R) 

(3) [1900] 23 Mad. 361=10 M. E. ^-^23 

(4) [1917] 41 l^Iad. 418=34 M. T. ^ m 

W. 234=(1918) M. W. N. 23=22 M. L. T- 

532 (F. B.). 
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saffibienfe dffebf; to the plain language of 

tbo'Motion. The decision of the Full 

* 

Bench did not - acfeually overrule Krisk^ 
nappa v. Periyaswami (2) as it was not 
necessary to do so in order to answer the 
questions referred to the Full Bench. 
The opinion of the Full Bench was that 
if a person had been properly impleaded 
as a defendant in a suit and if the plain' 
tiff abandoned his claim against him and 
the suit was dismissed as against him» 
^such a person would still be “ a defen- 
dant against whom a suit has been dis' 
missed ” within the explanation to S. 47 
of the Civil Procedure Code. In Rrish’ 
nappdY, Periyaswami (2) the previous 
decision in Venicatapatlii Nttidu. v. Sub- 
raya ^udali (6) was quoted with approval.' 
This is a judgment of a single Judge 
given before the amendment of the Code. 
With due respect I am unable to follow 
the learned Judge when he says that a 
party against whom a claim has been 
abandoned is clearly not a party to the 
suit. The mere exoneration of a party 
does not have the result of making him 
cease to be a party. It may mean only 
that the plaintiff does not want a decree 
against him as was the case in Rama‘ 
swami Sastmilu v. Kamestvaravima (3). 
In my opinion the ground upon which a 
party is exonerated can never determine 
whether he continues to be a party to 
the suit or ceases to be a party, but it 
will depend entirely upon whether his 
name has been struck off from or retained 
on the record. In Knshnappa v. Periya' 
swami (2) the learned Judges were evi* 
dently impressed with the anomaly that 
might arise out of the Court having to 
decide in execution proceedings questions 
which it had i*efiised to determine in the 
suit. That might be the consequence of 
exonerating a pei'son who had a superior 
title to the principal defendant ; but the 
obvious remedy would be for the Court 
to adopt the procedure provided in S, 47 
of treating the petition in execution as a 
suit and trying it in the regular manner 
if it had not already taken the simpler 
course of removing the party from the 
record under 0.1, R. 10 (2) at an earlier 
stage. As the appellant in the present 
ease was a party to the suit and the final 
decree merely states that he is exonerated 
Vvithout removing his name from the 
Moord, I think that his remedy lay only 
ter a petition under S. 47, whic h was the 
10) [1907] IT M. L, J. 410. “ 


ooui'se he adopted, and as the Subordinate 
Judge has decided against his claim on a 
question of fact, no second appeal will lie. 
The appeal is dismissed with costs of the 
respondent. We direct each i)arty to 
bear his own costs in the Courts below. 

Madhavan Nair, J— I agree. In 
Pamaswami SasCrulti v. Kamesicaramma 

(3) it was decided that the defendant, in 
whose favour a suit is dismissed, he being 
exonerated from the suit, must be regarded 
as a party to the suit within the meaning 
of S. 244 of the old Code. The Explana^ 
tion to S, 47 of the present Code, viz. : 
*• For the purposes of this section, a 
plaintiff whose suit has been dismissed 
and a defendant against whom a suit has 
been dismissed, are parties to the suit ” 
gives effect to this decision ; an appeal, 
therefore, clearly lies in the present case. 
The question raised before us was, no 
doubt, left open in the Full Bench deci' 
sion reported in Sannamina v. Radhabai 

(4) . But it appears to me that the opinion 
of the learned Chief Justice is to the 
effect that, in cases of this description, 
unless a party’s name has been struck out; 
and removed from the records, lie would 
remain “ a party to the suit.” That has' 
not been done in this case and, therefore, 
though the* 2nd defendant (appertant) has 
been exonerated in the judgment, in my' 
opinion, he must still be regarded as a 
party to the suit within the meaning of 
S. 47, Civil Procedure Code. 

As the other question raised is one of 
hwit, I agree that this Civil Miscellaneous 
Second Appeal should be dismissed with 
costs. 

Appeal (lismisseil. 
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. COUTTS-TnOTTEU. C. J., AND 
ViSWANATIIA SASTUI, .1. 

S. B. Mnthuswami Ayyar and Sons- 
Firm —Plaintiffs—Appellants. 

V. 

F. I . C, Banialinya, yiudixliar and 

others —^Defendants-^ResiKindents. 

Apiieals 46 and 99 of 1904 
oided on 21st September 1925, against the 
decrees of the ‘Jud Addl. Sub'J.. Madura 
in O. ,S. Ko. 21 of 1922. 

Contract—SaJe of goodss 
Whore plauitifS nntm ouo of the vondore i„ the 
oh»in of purchosors and ,vas also the last pur- 
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chafer from clefeodaut of certain gopds whicli^ 
were the product of certain mills which cancelled 
their contract with their first purchaser, and where 
each purchaser had made an advance, the fact that 
the plaintiff made default in giviog delivery to his 
vendee at some anterior link iu the chain of pur¬ 
chasers does not disentitle him froin claiming 
the return. [P 48G C 2, P 487 C 1] 

A. Krishiiaswami Aiyar and K. V. Sesha. 
Aii/antjar —jfor Appellants. 

5. Varaclachariar and N. Chandra- 
aekhara —for Respondents. 

Coutts Trotter, C. J. —Tliis appeal 
has given rise to a very interesting argu¬ 
ment none the less so tliat both Mr. 
Alladi Krishuasvami Aiyar and Mr. S. 
Varadachari, who argued the appeal with 
great ability, agreed in saying that what¬ 
ever the result of the case was to he, the 
judgment of the learned Judge, wliich was 
a sorb ol'conijH'oinise between the case of 
the plaintiffs and the defendants, could 
not jiossihly stand. 

The facts are very short: The contract 
relates to a hatch of bales of yarn and the 
contract in (jiiestion in this suit is one of 
‘28th August. 1918, for the sale of S6 hales 
by the defendants as sellers and the plain¬ 
tiffs as buyers. The plaintiffs paid on 
the contract an advance of Rs. 6,966 ami 
their claim is for that money with in¬ 
terest. ’ , 

The point that arises in the ap]>eal is 

best shown by an account of the history, 
of these hales. There was a sale in the 
first instance by the Madura Mills to 
Venkataohala]>athv Ayyar it Sons, who 
sold them to the plaintiffs, who sold bo 
Hanuniantlia Ayyar, who sold to l\ S. K 
Muruganablian Chebtiar <<: Sons, who sold 
to Avuomga Mudaliar A' Sons, who again 
sold to the defendants, who sold in then- 
turn to the idaintiffs, sj that the plam- 
titfs occur twice in the chain. W hat 
hapiiened, of course, was that the markeu 
was in a highly sjieculative state and that 
each one ol those sales was made at a 
nrotit But at the end the market price 
had fallen and the goods were not worth 
wliab the various buyers had P^'d for 
I,hem. In these circumstances the plain¬ 
tiffs brought the action in which they did 
not claim damages based on the dillerence 
hotAveen the contract and the market 
])rico, l>ut agreed to treat the contract as 
a nullity on the return of the advance 
they had paid together with interest. 
The answer of the defendants is that tlie 
i.laintifl’s cannot sue them because they 
themselves were in default higher ui> m 


the chain oC biiyers and- sellers. ■ Plain¬ 
tiffs did nob take delivery from Venkata- 
chalapathy Ayyar or . give dejiv-ery to 
Hanumantha Ayyar, and all the contracts 
down to the goods reaching the defen¬ 
dants were settled in one way or another, 
the ultimate result being that the bales 
were never delivered to anybody because 
the ultimate buyer Venkatachalapatki 
Ayyar obtained a cancellation of his con- 
tr.icb with the Madura Mills and the 
defendants themselves settled with, 
Arumuga Mudaliar who gob some money 
out of them. The short ])oiab pub for the 
defendants is that as the plaintiffs them¬ 
selves were in default higher up in the 
chain of buyers and sellers they cannot 
liave any remedy against the defend ants. 

The first thing that emerges is that 
this was in effect a contract for specific 
goods. The hales are described and their 
whole history is given. On that it would 
he possible for ^Ir. Varadachariar to 
argue that the contract on its, true con¬ 
struction was a contract for specific goods 
conditional on their reaching the hands of 
the defendants. Bub that argument is of 
no assistance bo him, because the position 
would then be that its impossibility of 
performance having arisen, though through 
no fault of the defendants, theylcould nob 
under Indian law retain the moneys they 
had received from the plaintiffs by way 
of advance. I am ])utbing it in Javoui* of 
the defendants, because, it is qijite 
obvious, that it would he equally argu¬ 
able to say that as the defendants had 
agreed bo deliver certain bales of yarn 
they had put themselves in the jinsibion 
of warranting tlnit tlm sellers in all the 
laoceding links in the chain would fulfil, 
their contract. In order to succeed in 
this suit, which I iiave already pointed 
out is nob one fur damages, the defen¬ 
dants have to go further and say that by 
reason of the plaintiff’s default to deliver 
to Hanumantha xVyyar the plaintiffs are 
(lisGntifclecl to take the attitude that this 
contract must be looked' at by itself, as 
they were indirectly responsible by 
failure to fulfil the contract with h third 
person for the default—the inevitable de¬ 
fault—of the defendants. 

The point is not covered by any direoD 

aubhoribv, but it ajipears to me 

lawonithe-subjeot is clear. The defendant. 

undertook to deliver hales to the p 
biffs and ran the risk of a break of any 
one of the links of the chain -which 
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proceeded Mieir contract;. In my. opinion, 
it 13 a mere . accident th^t one. o5 those 
links—it may be the detanlting link—is 
the plaintififa tbemselves. If I aiii right in 
my view that the defendants took the risk 
of all . i)revious contracts being duly 
executed they took the risk of the breach 
of the plaintiffs’ contracts, either with 
Venkatachalapathi Ayyar as buyer or 
with Hanumantha Ayyar as seller, as 
well as any other of the link. I may 
further point out that if the defendants 
• were right in their contention, it would 
be diflieult for them to justify the fact 
that having brought ,a ' suit against 
Arumugi Mudaliar Sons they settled it 
on terms whereby they i>ut money into 
'their pockets for this breach. In my 
opinion, the defendants having contracted 
to deliver these bales to the plaintiffs 
they cannot be heard to'say that the 
plaintiffs are out of Court because they 
had been in default at an earlier stage of 
the series and broken a contract not with 
the defendants but with somebody else. 

Although we listened to a very al)le 
and interesting argument from both the 

learned vakils, I do not myself think 
that it is really a matter of very gteat 
dim'^uUy, and it seems to me, lor the 
purjiose of this case that it may he 
create:! as an accident that the plaintiffs’ 
name recurs twice in the series of buyers 
and sellers bscause I think' that for the 
purpose of adjusting the rights of parties 
each cinbi;acb must 1)0 considered solely by 

itself. 

/ 

The result is that the api)oal will be 

allowed witli costs throughout and the 

defendants ordered to return the depi)?it. 

I see no justification for the plaintiff 

‘Claiming interest at the rate of 12 |»er 

•cent, and 1 think the justice of this case 

will he met if the defendants, who have 

had the plaintiff’s money in their pocket 

all these years, he ordered to pay interest 

at the rate of 6 per cent, from tlio dato of 

default which is the 2nd Septemhor, 

1921, till do-day tyid further interest at 

the rate of 6 per oentotill payment. 

The other Appeal No. 99 of 1921, will 

in consequence be dismissed without 
•costs, 

VUwanAtha Sattri, J,—i agree with 
oxy Lord. 

Appeal No. 4G of 1924 uUoioblI, 
Appeal No. 99 c/1924 dismissed. 




(Angadi) Malappa and others —Apnel- 
lants. 

V. 

Neelanci Gowdra Rare Goivd and 
anothe) —Eespondents, 

Second Appeals Nos. 198 and 199 of 
1925. decided on Ist December 1925, 
from the decrees of the Sub-J., Bellary, 
in Appeal Suit No. 27 of 1924. 

(a) Civil P, C., O. G, P. 17— Ro new parly 
added—Amendment dates bach the sziit. 

Where no party is added, the effect of an 
amendment of plaint is to date back the suit. 

[P. 488.'C. 1] 

(6) Decree—Snit on a pro-note by deceased 
against a wrong person not in possession of decea¬ 
sed's estate—Decree against such person Is not 
binding on real heir. 

Where in a suit ou a pro-note by the deceased 
the decree is against the person in possession of 
the deceased’s estate it is binding on the real heir 
but where there is no such possession, however 
bona fide the suit, the decree is not binding on the 
real heir. However honest or boua fide a person’s 
belief may be in bringing such a suit, the danger 
of allowing it to bind.the real heir lies in this 
cousideration, namely, that however'false or un- 
just the suit may ba, where the defendant is 
neither m possession nor au heir, there is really 
nobody interested in defeuding the suit : 36 .V. L 
J. lOG ; ‘26 Mad. 230 and 11 Mad. 408 Foil 
(Case-law considered.) fP. 439 , C. 1, 2} 

V. Govinda Rnjachari —for Appallants. 

C. S. Narasitnachari —^for Eespondent. 

Judgment. These second appeals 
arise out of two suits which are connec¬ 
ted and similar in nature. The plaintiffs 
are the same in both the suits and Defen¬ 
dants 2 to 13 are the same in both the 
suits, only the 1st defendant is diffft- 
rent The facts are ;-One Linganna 
Cjowd died about the end of 1915 
The Defendants 2 to 13 of these suits' 
alleging themselves to bo the credi¬ 
tors of Kare Ciowd. the deceased 
m respect certain promissory notes 
hied a suit. O. S. 176 of 1916, to recover 
the amount. In that suit there were siv 
defendants. 1st and iJnd defendants 
were the sisters of Kare Gowd ; the 3rd 
defendant was the sister’s son and Defen¬ 
dants 4,6 and 6 were impleaded as 
irartios on the ground that they were in 
possession of some of the proiiertio« 
the deceased. Defendants 1 to 5 never 
appeared. The 6tli defendant alone tiUl 
a written statement, but ho too^t, 
Appear at the time of the trial. A decree 
given on the notes. Some time after 
tlie present plaintiffs filad O. S 697 of 



488 Madras Malappa v. N. G. Kare Gowd (RaiAesam, J.) 


192 ^-^ 


1915 for a docliiration that they were 
the heirs of Lingana Gowd. In that 
suit the creditors above mentioned 
and other persons in possession of the 
properties of the deceased were made 
parties and they, obtained a decree. 
The decree-holders in that promis¬ 
sory note suit began to execute their 
decree, and in execution sales the 1st 
defendant in each of these suits purcha* 
sed the properties. There was then a 
scramble for possession. An order was 
made sustaining the i^ossession of the 1st 
defendant in each case and referring the 
plaintiffs to a regular buit. The present 
two suits are the consequence of those 
orders. 

One technical objection in Second 
Api>8al 199 of 1925 may be disposed of. 
The suit originally related only to two 
items. It was filed within one year of the 
order maintaining the defendant s posses¬ 
sion. The plaintiffs then discovered that 
they omitted another one item. They 
then applied for amend ment of the 
plaint which was ordered with the 
result that the third item to the 

schedule was added. Even then they 
did not amend the body of the 
plaint by putting the number of the 
execution application I’elating to that 
item but otherwise the history of that 
item, is the same as that of Items 1 and 
2. Above all, the application for amend¬ 
ment was not opposed by the defendants : 
it was ordered without any objection. 
The effect of that amendment is to date 
back the suit as no new party is added. 
In the result the suit is, I think, within 
time in respect oE the three items, and 

this objection fails. , 

We now como to the main point in 

this case, which has been elaborately 
argued by Mr. Govinda Ra.>achar for the 
appellant. He contends that the decree 

in O. S. No. 176 of 1916 having been ob¬ 
tained by him bona fide against the two 
sets of defendants in that suit, the first 
set being believed by him to be the heirs, 
and the second set being persons m pos¬ 
session. the decree is binding on the pres 
ent idaintiffs who no doubt have since 
been held to be the actual heirs of 
Lingana Gowd. 

Incidentally I may mention there is a 
finding of the Subordinate Judge that the 
decree in O. S. No. 176 of 1916 has been 
obtained fraudulently and collusively. 

But on reading the judgment of the bub- 


4 

ordinate Judge his reasons only show' 
that there is collusion between the plain¬ 
tiff and the 6th defendant. He has not- 
adverted to the case of the 4th and 5fch 
defendants and this has to be settled first- 
before the main question is discussed.. 
As the Subordinate Judge has not dis¬ 
cussed this, I think it is open to me to 
give a'finding in Second Appeal. 

The 4th‘, 5th and 6th defendants are 
brothers. The plaint in O. 6. No. 176 of 
1916 alleged that all three were in posses¬ 
sion of the properties of Linganna Gowd ^ 
that Linganna Gowd died in their house ; 
that they usurped Liuganna's .properties- 
and that they said they would discharge 
the debts of t}ie deceased. In fact, 
wherever they are mentioned, they are 
mentioned together. The 4th and Sth 
defendants did not appear, but the 6th 
defendant only appeared saying that ho 
was appointed guardian under Linganna 
Gowd’s Will* Jtist before the written 
statement was filed, the plaintiff obtai¬ 
ned an injunction against the 6th defen¬ 
dant on the ground that. he was trying, 
to alienate the properties. The District 
Munsiff in his finding also says that 
Defendants 4 to 6 were in possession of 
certain properties putting them together 
and without separating them. On these- 
facts it seems to me to be plain that 
Defendants 4 to 6 were always acting to¬ 
gether and never made a distinction^ bet 
ween themselves. Even for appearing in 
Court they were content that only one of 
them should apppear, and even that one 
did not appear at the trial. J* ? , 
inference of collusion is justified I thint 
it applies to all. I would therefore find 
that the collusion, was betweeii the 
plaintiff and Defendants 4, 5 and 6. 1 

do not mean to say that the promissory 
note was really fabricated as the 
Subordinate Judge seems to think, nor 
that the suit was filed as a result ot 
collusion. What strikes me is that bet' 
ween framing of the issues and the triaL 
the plaintiff seems to have squared up 
the matter with Defendants 4, 5 and o 
and by some arrangement they were to 
be absent so that he may get a decree- 
very easily, seeing that the other defen 
dants did not appear. To that ,, 

may be said to bo collusive. But beyon 

this point I 

There is nothing to show that the 

any collusion between the 
Defendants 1 to 3 who were not said to 
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^)B in poo36ssion of Linganna Gowd’s pro¬ 
perties. They were sued only as heirs. 
The question, therefore, now reduces itself 
’"iio this: whether the decree obtained 
against them on the ground that they 
were supposed to be the heirs will now be 
^binding on the real heirs. I do not think 
it was open to the Courts below to go 
'"into the question of 6he genuineness of 
the promissory note until this question 
was decided and I do not think the 
Subordinate Judge was justified in finding 
'the promissory note as not genuine 
without deciding the binding nature 
the decree. If the decree is 
^binding he cannot go into the ques¬ 
tion of the genuineness of the pro¬ 
missory note. If the decree is not bind- 
it is unnecessary. Mr. Govinda 
Ra]achar relied on Gnanamhal Ammalv. 
Veerasamy Chetti (l) to 'show that the 
'd^ree is binding on the present plain- 

j oase the illegitimate nSod of 

the deceased was in possession. Sada- 
sivier, J., who was one of the Judges who 

'decided it has explained it in Bach S7n- 

• ayya v. Toomuloori Chhina Anjaneyal ('2). 

As so explained it seems to me that the 
■ratio decidendi of that decision is that 
where the decree is against the person in 
possession of the deceased’s estate it is 
binding on the real heir, but where there 
IS no such possession, however bona fide 
^the suit, the decree is not 'binding on the 

real heir. The actual decision in 36 M. 

* J appellant. An- 

•other decision relied upon by the appel¬ 
lant 19 namasamy Ghettiar v. 
i'Opptlama^it Chetti (S). This was a oase 
m which a wrong legal representative 
^as brought on record in execution. On 

that ground I think this case does not 

Jth I entirely agree 

with the observations of Sadasivier, J. 
'Where he says that all cases in which 
the defendant died ponding the suit and 
a wrong representative was brought on 
■record pr oases of-death pending exeoif^ 
tion are irrelevant for considering 
the point in that case, where the 
•suit itself was filed against a wrong per¬ 
son. This IS also the view of Bhashyam 

Aiyangar. J.. in Sadir Mohideen Maral- 

‘iyyar (4). In that 
•case he observes that the decisions cited 
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by the lower Courts were cases of suits 
being filed against a wrong person and 
therefore they had no bearing on the case 
before him, which was that of a defendant 
dying after a suit. The cases he so elimi¬ 
nated are those pertinent for our purpose 
now. One of these is Suhbanna v. Ven- 
hataJcvishnan (5). That is directly against 
the appellant and it has never been disap¬ 
proved. It is referred to with approval 
in Manccharam v. Kalidas (6) and I see 
no reason to dissent from it. However 
honest or bona fide a person’s belief may 
be in bringing such a suit, the danger of 
allowing it to bind the real heir lies in 
this consideration, namely, that however 
false Or unjust the suit may be, where the 
defendant is neither in possession nor an 
heir, there is really nobody interested in 
defending the suit. The ctrg^imentxtm ab 
ineonvcnienii in the case of an honest 
plaintiff unable to find the real heir 
ought not to make us oblivious of this 
danger. I think the honest plaintiff 
should rather suffer rather than a judg¬ 
ment obtained bj'' dishonest pei*son bind 
the heirs who were never parties to the 

suit. This view was also held in Sl\ail<\ 

Abdulla Saiba v. Haji Abdulla (7) wherei 
only one heir was sued. It \vas held' 

there that it was open to the otiier lieirs 
to redeem the mortgage. 

In Avibaslxunkar v. Sayad All (8) a 
money decree was obtained only against 
one of the heirs and it was held that the 

decree binds only that heir and the pro¬ 
perty in possession of that heir. This view 
was also taken in la/ru B^rjam v. Amir 

also held that the heirs also who 
were not parties could not recover 
possession of the property without paving 
their share of the debts. The last three 
cases are cases of Muhammadan heirs and 

are not consistent with the decisions in 

MutUjan V. Ah vied Ally (10) and 
Murshethat V. Keso Vinayak (ll) where 
It was held that a suit against one of 
several Muhammadan heirs must be 
regarded as an administrative suit and 
binds others. It is true it is difficult to 
leconcde all these oases as observed by 


(5) 

(6) 
(7) 
(S) 


1888 

[lb95] 


11 Mad, 408. 
19 Bom. 831. 




CIS80J 5 Bom. 8. 
[1896' 


. .19 Bom. 973, 

19) 7 All. 

(10) [188S_18 Cal. 870=10 0 T no,. 

Ul) (1988] 12 Bom. 101 
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Kadtr Mohideen MaraJclcayar v. Muthu' 
Icriskna Aijyar (4). But I prefer the for¬ 
mer class. The decision in Kaliappan 
Servaikara)i v. Varadarajuhi (l2) is also 
against the appellant, but I do not 
want to rely upon it as it seems to 
go too far and is inconsistent with 
Gtianamhal Ammal v. Veerasatioi Chetti 
(l) and would seem to decide that a 
decree obtained even against a person in 
possession would not bind the real heir, a 
position which I am not prepared to 
accept and which does not arise in the 
present case. The case in Sotish Chunder 
Lahiri v. Nil Comul Lahiry (13) and 
Hari Saran Maitra v. Bhubaneshwar 
Debi (14) are peculiar as in those cases 
there was an adopti'm after the suit 
divesting the widow and they do not help 
us. The decision of the Privy Council 
in the General Manager of the Raj\ 
Durbhanga v. Maharaj Coomar Rama^ 
put Sing (15) was very much referred to 
in many of these cases. The head-note 
shows that the original debtor was sued 
as defendant and he died after suit. 
Bhashyam Iyengar, J., observed in 26 
Mad. 230 that the facts of the report did 
not support the head-note. The second 
sentence in the report “ they had both 
taken out execution of their decrees 
after bis death ” shows that the 
head-note is right. Therefore on that 
ground it has been considered by Sada* 
sivier, J., in 36 M. L. J. 106 as distingui¬ 
shable. I think it is also distinguishable 
on the ground pointed out by Turner, G. J., 
in Siva Bhagiam v. Palani Padaiachi (16) 
namely, the son denied that he was the 
legal representative on the ground of his 
adoption and afterwards turned round 
and contended that the decree against the 
widow IS not binding on him because his 
adopti m turned out to be invalid. It 
was held that such a contention ought not 
to be allowed. The following cases cited 
by Mr. iSarasimhachari 1 think are also 
against the appellant : Prcmraj v. Javar‘ 
mal (il), Baswantapa Shidapa v. Hamu 
and Malkl ana (l8), As hi S husa m Dasi v. 

' (l‘i) [1910’] 33 Mad. 75=19 iM. Ij. J. 661= 
6 M. Ti. T. 199, 

(13) [18851 11 Cal. 45. 

(11) r 18 S 9 J 16 Cal. 40=15 I. A. 195=5 Sar. 198 
(P. C.). 

(15) fl 7-2J U M. I. A. 605 = 17 W R. 459=10 
B. L. R. 294=2 Suth<jr. 575=3 Sar. 117 
U'. 

(IG) '[1-^82] 4 Mad. 401. 

(17) [10131 15 Bom. UR. 11. 

(18) [1885 OBom.SG. 


Pelaram Mondel (19) ; and Tanguiuri 
Jaghannadhan y. Seshagiri Rao, Though 
Madavarayudu v. Subbamma (20) is a 
case of the death of the defendant after 
suit, it also helps 'he respondent as this 
would be an a fortiori case ; for it was 
held there that even an honest belief 
does not allow the bringing in of the 
wrong representative after suit, a point 
which it is not necessary for me to 
decide. The decision in Sreenivasa 
Iyengar v. Kanthamathi Ammal (21} 
follows Kaliappan Servaikaran v.Varada- 
rajulu ( 12 ) and is subject to the, same 
observation I have made about the latter 
case. 

For all these reasons, I think the con¬ 
tention of the appellant must be dis¬ 
allowed and the second appeals dis¬ 
missed with costs. 

Appeal dis missed. 

(19) [1013118 0'“^. N. 173=18 C. L. J. 362. 

(20) [1916] 31 M. L. J. 222=(1916) 2 M. W. 

N 

(21) [1910J 33 Mad. 465=7 M. L. T. 157. 
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Madhavan Nair, J. 

M. Rudrappa —Appellant, 

V. 

K. Mariappa and Respondents^ 

Second Appeal No. 244 of 1922, Ds- 
eided on 2nd October 1924, against the 
decree of the Dist. J., Bellary, in A. S. 

No, 70 of 1921. 

Civil P. a., O. 23, R. \—AUhoiigh plainllffi -6 

withdrawing without permUslon preclude< httn 
from bringing fre<h mtt, it doe’i not prevent 
trial of mbjcct’matter unle<ifire^ judicata. 

U.irter O. 23 when a plaintiff withdraws a 
suit without the permission of the Court, he shall 
ba precluded from instituti ig fresh suit; but that 
does .lot prevent the trial of a subjict-matter so 

lo g such trial is not affected by the priuople ot 
res judicata. ^ fP* ^92, O. IJ 

Advocate-Gfneral and C. S. Venkata- 
chariar —for Appellant. 

V H, Seshackariar—tov Respondents. 

Judgment.—The 3rd defendant is 
the appall vnt. The plaintiff’s suit was 
substantially for a declaration of the 
rights of Plaintiffs Nos. 1 to 4 to the plaint ^ 

lands and also for delivery of possesion. 
During the pendency of the suit PJain- 
tills Nos. 1 bo 4 sold their rights to 
Plaintiffs Nos. 5 and 6. According t 
to the plaintiffs, the suit property origi 
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naJjL^ belonged to the members of the 
j«^Beheryla family and it was purchased by 
the father of Plaintiffs Nos. 1 to 4, one 
Hampayya of Idukal, on the 3rd of Sep- 
tember 191^ under Ex. A, The case of 
the defendants is that the property be’ 
longed to the family of Pompayya and 
Mallayya, that they took a sale~deed of 
it from the* Racherla family in the name 
of Mallayya*s father-in-law, Harupayya of 
Idukal, that it was a mere benami tran¬ 
saction, that Pompayya and Mallayya 
were always in possession, that the lands 
now belong to Defendants Nos. 4 and 
5 the children of Pompayya and Mal- 
layya, and that the lands are now being 
held by the second defendant on a lease 
given to him by the first defendant as the 
guardian of the 4th defendant. The 3rd 
defendant supported the plea of Defen¬ 
dants Nos. 1 to 4 and also stated that the 
present suit is not maintainable on ac¬ 
count of the order passed in O. S. 
No. 531 of 1918 on the file of the Dis¬ 
trict Munsiff's Court of Bellary. 

Three questions were argued before mo ; 
(l) that the purchase by Hampayya of 
Idukal, the father-in-law of Mallayya 
was a benami transaction ; (2) that Defen¬ 
dants Nos. 4 and 5 are owners of the 
suit lands by adverse possession and (3) 
that the present suit is not maintainable. 
(His Lordship after confirming the find¬ 
ing of the Court below on the first two 
questions proceeded) 

As regards the plea of the ^rd defen¬ 
dant that the present suit is not main¬ 
tainable on account of the order passed 
in O. S. No. 531 of 1918, the facts are as 
follows : The 3rd defendant filed O. S. 
No. 2 of 19i8 on the file t)f tbe District 
Court and attached the plaint lands be¬ 
fore judgment; plaintiffs filed a claim 
petition which was dismissed, they, 
therefore, filed O, S. No. 531 of 1918 on 
the 9th of October 1918 for getting the 
summary order set aside and they filed 
the present suit on the 8th of July 1919. 
It will be seen that both these suits 
were filed within a year of the date of 
the other on the claim petition. In the 
preaent suit there is reference in the 
plaint to the claim petition and a prayer 
for a declaration of the rights of the 
plaintiffs to the plaint lands against all 
the defendants including ‘the 3rd defen¬ 
dant. After the institution of this suit. 
t»be proaeoution of 0. S. No. 681 of 1918 


was obviously unnecessary when the 3rd 
defendant took the objection that the 
present suit was not maintainable. O. S. 

No. 531 of 1918 had already been filed 
against him and the plaintiffs, therefore, 
withdrew that suit (O. S. No. 631 of 
1918.) It is the order passed when it 
was withdrawn that is relied upon by 
the 3rd defendant as a bar to the present 
suit. The decree, Ex, 44, giving permis¬ 
sion to the plaintiffs to withdraw the 
suit does not say whether it was with 
liberty or without liberty to bring a 
fresh suit. As it does not dismiss the 
suit, I do not think that the plaintiffs are 
precluded from agitating the question 
raised in O. S. No. 531 of 1918 in this 
suit. No doubt under O. 23 when a 
plaintiff withdraws a suit without the 
permission of the Court, he shall be 
precluded from instituting fresh suit ; 
but this does not prevent the trial of a 
subject-matter so long as such trial is 
not affected by the principle of res judi¬ 
cata. As Ex. 44 shows that there was 
no final adjudication of the rights form¬ 
ing the subject-matter of that suit, I 
think that the plaintiffs may claim that 
the summary order passed on their claim 
petition should be set aside in tbe pres¬ 
ent suit. The declaration of title 
claimed by the plaintiffs in this suit 
amounts to a setting aside of the ordex* 
on the claim petition. I have already 
stated that both this suit as well as O, S, 
No, 531 of 1918 were filed within a year 
of the date of 'the order on the claim 
petition. The plaintiffs elected to pro¬ 
ceed with this suit involving the same 
relief after dropping the other. I may say 
in this connexion O. S. No. 2 of 1918, in 
connexion with which the plaint lands 
were attached by the 3rd defendant was 
dismissed after the 'filing of this suit, I 
agree with the learned District Judge 
that the present suit is not barred by the 
order in G. S. No. 531 of 1918. 

I dismiss the second appeal with costs 
of Defendants Nos. 9 and LO. The memo¬ 
randum of objections filed by Respondents 
Nos. 1 and 2 raises the same question 
dealt with in the second appeal. It is 

also dismissed with costs of Respondents 
Nos. 9 and.lO. 

Jppeaf dismissed. 
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Wallace and Madhavan Nair. JJ. 
Deputy Collectort Cocauada Appellant. 

V. 

Mali araja of Diitapwi Respondent. 
Appeal No. 391 of 1923, Decided on 
lOth December 1925. . ^ 

Jjand Acqtil^lilon Act (1 of 1894), S. 31 (2), 
Prov. 3 — Exce<is payvicnl wrongfully viade — 
Party entitled ts not bound to recover it front the 
person to v'ho7)i it ha^ been paid. 

The 3rd proviso to S. 31 (2) only comes into 
operation when S. 31 (2) itself has been obeyed, 
and does not apply to a case of excess payment 
wrongfullv made [7 Cal. 388 (P. C.), It is 

not right that Government should throw on a 
party, whose property it has compulsorily ac¬ 
quired, the risk and burden of recovering the 
compeusatiou from some one else to whom 
Government has wroTigfully paid it, 

C. V. Anantliakrishna lyei for Applt. 
A. Krishnasami lyei —for Respondent* 
Judgment. —^The asvard of the Dis¬ 
trict Court directed that the amount 
awarded hy it should be i>aid to each 
party. We think this is a clear direc¬ 
tion that Government shall pay to ^each 
X)arty the amount awarded to him. That 
is the essential motive and meaning of 
an award and Government is bound, 
prima facie, to supply the money re¬ 
quired to pay each parfcj the amount of 

compensation due to him. 

In the present case unfortunately, the 
Deputy Collector had not obeyed S. 31 
of the Land Acquisition Act, and instead 
of depositing in Court the amount to be 
apportioned. paid over to the tenants 
the amount awarded by him to them. 
Consequently for the i^amindar’s share 
of the total compensation, the balance 
due to him was nob available in Court 
for payment over to him. The Govern¬ 
ment view is that the Zamindar must 
recover it from the tenants to whom it 
^vas paid in excess. The Government 

pleader calls in aid the 
S 31(2). We do not think this prowso 

ihas any application. It only comes into 
lias any appn itself has been 

lopcration when b. ol its 

^obeyed, and does not apply 
lexcess payment wrongfully 

Rnja Nilomini Sinfih Deo Bahadici 

Moon TJandhn llai (l). 

Wo think that Government was bound, 

,under tl.e provisoins of the Land 
tion Act, to have ready m the Tbstuct 
Court the amount awarded by the letei 

ring niheer, for distribution according to 

tho rLnislon of the District Cuu^—If 


7 Cal.3b8=-S 1.A.90=10C.L.K.3.3 (1^). pressiou aforesaid perso 


the District Court had in a proper refer¬ 
ence increased the amount of compensa- . 
tion Government is bound to pay into 
Court the amount of increased compensa¬ 
tion. The principle is not altered when 
an apportionment of the compensation 
amount is increased, and if the referring 
officer had obeyed S. 31, the necessary 
money would have been tber6« It not 
right that Government should throw on a 
party, whose property it has compulsorily 
acquired the risk and burden of recover¬ 
ing the compensation from some one else 
to whom Governmens has wrongfully paid 
it. Whether Government can by appro¬ 
priate proceedings recover the excess 
from those to whom it was paid is for 
Government to consider. We are not 
prepared at this stage to grant time to 
Government, as requested by the Govern¬ 
ment Pleader, to appeal against the 
award of the District Court. It seems 
to us a proper award and the appeal 
time has long ago expired. We see no 
reason to interfere with the order of 
the lower Courc and dibmiss the appeal 
with costs. Appeal dismissed, 

A. I. R. 1926 Madras 492 (2) 

Devadoss and Waller, JJ. 

The Madura Hindu Permanent Fund 

Limited —Appellants. 

v. 

Kamakshi Animal and another — Res- 
^°AppelTNo. 74 of 1924 Decided on 13th 

Nov. 19^:5. against judgment and deciee 

mof 7 tssil—Principle of section does 7iot apply. 

Even if the principle of S. 75 is to be 
Hindu Wills, it cannot be f 

cuted in the mofussil to which the Hindi! \Viils 

wm - De.-J 

father and his 7ndic heirs—Estate (n tail male J 
creafed—Devise falls as such estate ts unknown to 

^^A^de^seto “ Mv natural father and his male 
heirs '- IS one to the male heirs in succession 

When a person bequeaths property to somyne 

and his male heirs, he that the pro^ y 

should devolve upon the l^f^tee and the 
heirs in succession. The words, there ore cr^te 
an estate-in-tail in favour of male heirs ai.a su i* 

an estate is unknown to ip 493 0 . 2 ] 

quests cannot, therefore, be ^^hd. I • 

^ (c) Hindu wr, ^%trt 

to testator^s father and his f^n^. 

canyiot give the certain 

When a person devises property to a cc 

porson and certain heirs and ''heo he low ^^d^ 

instead of repeating the *^*P^ ... > it cannot 

nressiou * aforesaid person and his heirs 
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ba to ohaiige tlie course of 

the^devolutioa of the. property already provided 
for in the prace li ig *’6iaiuae of the Will: Doe v. 
s, (54 Oo*/er 883); J'oM. 

-whV-i a testator devises property to his 
fftfeh er and his mile heirs, tha Court is not justi- 
Aed in creating a new Will for the testator by 
giying the property absolutely to the father and 
Gf^llooking the Intention of the testator to be- 
aneath the property to father and his male 

[P 493 0 2 : P d94 C 1] 

jg. V, Krishnasw'imi Iyer and K. Raja 
lyei —for Appellants. 

T, M. Krishnasami Iyer and T. At. 
Ramaswami Iyer —for Respondents. 

Judgment.— This appeal is against the 
judgment of our learned brother Phillips, 
J., and relates to the construction of a 
Will. clause of tha Will to be con¬ 
strued reads as follows : 

The undermentioned house. . . and all the 

rights acorui ig thereunder, shall after me, devolve 
absolutely on my natural father Pitchuvayyar 
and his male heirs. My aforesaid natural father 
and heirs shall maintain my adoptive mother 
Samakshi Am nal during her life and shall per¬ 
form the obsequies to be done to hat ‘and to me ; 
and the aforesaid Piohuvayyar and his heirs shall 
get the undermentioned house belonging to me, 
absolutaly with right to alienate the same by 
gift, exc);taDge, sale, etc. 

It was held by Mr. Justice Phillips 
that the will created an estate unknown 
to^Hindu Law and, therefore, the disposi¬ 
tion was invalid. 

The first contention of Mr. K. V. 
Krishnaswami Iyer for the appellant is 
that there are two dispositions in the 
Will and as they are inconsistent disposi¬ 
tions they mmt be construed in such a 
way as not to give rise to an intestacy. 
The Will does not contain two distinct 
dispositions, but only one disposition in 
favour of the father and his male heirs in 
the first clause ; and in the second clause 
a condition is attached as to what should 
he done for the maintenance of the 
^ adoptive mother and for the performance 
of the funerals. The second clause is only 
explanatory of the first and does not con¬ 
tain a disposition different from that con¬ 
tained ill the first. In this view it is un¬ 
necessary to consider whether the prin¬ 
ciple of S 7o of tho Indian Succession 
Act should be applied to the case of a 
Hindu Will. S. 75 has not been enacted 
iu the Hindu Wills Act, and even if the 
principle of S. 75 is to bo applied to 
Hindu Wills it cannot be- applied to a 
Will executed in the moffusil to which the 
Hindu Wills Act does not apply. It is un¬ 
necessary to consider this .question further. 
The real question is whether tho words 
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“My natural father Pitchuvayyar and the male 
heirs “ mean, Piohuvayyar and the male heir& m 
succession. 

The contention of Mr. K. V. Krishna- 
swamy Iyer is, that the Tamil words 
Yen jdnahapiihat Piohuvayyar Aver~ 
galuniy Aoarudaya Anvarsuyalum . . 

. should not be translated as : my 

father Piohuvayyar and his heirs male. 
But the correct translation of Anvat~ 
sugal is only '* male heirs and when a 
person bequeaths proi;)erty to some one 
and his male heirs, he means that the 
property should devolve upon the legatee 
and the male heirs in succession. The 
words therefore create an estate-in-tail in 
favour of male heirs, and according to the 
principle laid down in the well-knowp 
Tagore case, such an estate is unknown to 
Hindu Law, and such bequests cannot 
therefore be valid. 

The next contention of Mr. K. v. 
li^ishnaswamy Iyer is that the first clause 
of the Will should be interpreted in the 
light of the second clause.^ In the first 
clause the words are t natural 

father and his male heirs;’ and in the 
second, tho words are my aforesaid 
natural father and heirs and lower down 
aforesaid Piohuvayyar and his heirs 
Strong reliance is placed on the expres¬ 
sion ‘ Piohuvayyar and his heirs and it 
is said that the testator meant to dispose 
of the property to “ Piohuvayyar and his 
heirs.” This argument overlooks the uso 
of the expression “ aforesaid.” When a 
person devises property to a certain per¬ 
son and certain heirs and when he lower 
down, instead of repeating the expression 
uses the expression “ aforesaid person and 
his heirs” it cannot bo said that he in¬ 
tended to change tlio course of the devo¬ 
lution of the property already provided 
for in tho preceding clause of the Will. 
The observations of Lord Mansfield in 
Doc V. Fyldes (1) apply to this case. The 

learned Lord observes: 

If the word ‘heirs’ is so used iu the first plaee it 
must bo so used in the several other places that 
follow. Nothing is to be implied from the addi- 
tioual words ‘ for over ’ b^’causo that expression iiS 
repeated bv the testatrix in the devise of oaoh of 
tho estates tail. The nature of tho provision 
affords a strong argument that she did not mean 
to change tho souse of tho worxl ‘heirs* in this 
piirt of tho Will and to give a fee simple. 

In that case the testatrix bequeatheii 
her property to her eldest daughter Alice 
Scolefield and tho heirs of her body law- 
fully to be hegotten_for ejer, and in the 
"Til L177«J‘JS K R.~1H87=2 Confer vSya. 
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lafcfcer portion of the Will repeated the ex¬ 
pression “ the heirs of Alice Scolefield*’ 
three times in the Will. The question 
was whether the words ** the heirs of 
Alice Scolefield " thrice repeated relative 
to the redemption of the term vested in 
the executors shall be construed to refer 
to the special designation of the heirs, to 
whom the estate is devised in the begin¬ 
ning of the Will or to introduce a new 
and more general denomination of heirs, 
and to amount to a revocation of the 
express estate tail given in the begin¬ 
ning of the Will. Lord Mansfield held : 

that the expression “ heirs of Alice Scolefield”, 
though thrice repeated, did not create a fresh 
bequest in favour of the heirs of Alice Scolefield 
but left the bequest' in favour of ‘ Alice 
Scolefield and the heirs of her body to be 
lawfully begotten unafiected’. In this case the 
testator devises the property to his* father and his 
male heirs’ and iu a later clause uses the expres¬ 
sion ‘father and his heirs.* 


It cannot be said that the later clause 
has in any way changed the nature of 
the disposition or the nature of the estate 
created in the previous clause. 

Mr. K. Y Krishnaswamy Iyer tried to 
get over the aforesaid decision of Lord 
Mansfield in Doc v. Fyldos (l) by conten¬ 
ding that none of the text-books, except 
Jarman on Wills, gives any reference to 
this case. But we find that this case was 


referred to as an authority though on 
another point by Crompton, J., in Good v. 
Good ( 2 ). 

It is next contended by Mr. K. V. 
Krishnaswamy Iyer that even if the be¬ 
quest in favour of heirs be held to be bad 
the bequest in favour of the father should 
be held to be good. This eontention is 
against the principle of the decision in 
the Tagore case. When a testator devises 
property to his father and his male heirs, 
the Court is not .iusbified in creating a 
new Will for the testator by givir g the 
property absolutely to the father and 
overlooking the intention of the testator 
to bequeath the property to father and 
his male heirs. This is not a case where 
Pichuvayyar is given a life estate and the 
remainder over to the male heirs. The 
bequest is to the father and the male 
heirs. The Court would not be justified 
in treating the bequest as one to the 
father alone. The judgment appealed 
against is right. We, therefore, dismiss 

the apjieal with costs. 

Appeal disviissed. 


(2) [1857] 119 K.R. 1256=7 E. and B. 296. 
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Devadoss and Waller, JJ. 

Racharla Narayariappa —Petitioner— 
Appellant. 

V. 

Kondigi Bheemappa and others —Res¬ 
pondents. 

Civil Miscellaneous Appeal No. 49 of 
1923, Decided on 23rd September 1925, 
from an order of the Dist. J., Anantapur, 
in Insolvency Petition No. 4 of 1922. 

Provincial Insolvency Act (5 of 1920), S. 25 
—For adjudication enquiry into b&na ftdesnecd 
not he made. 

When a person presents a petition to be ad¬ 
judicated an insolvent that petition itself is 
treated as an act of bankruptcy under the In¬ 
solvency Law. And when be says that his liabi¬ 
lities are more than his assets, that must be 
taken a$ some evidence that he is unable to meet 
his liabilities. No enquiry need be made as to 
whether some of the debts mentioned in his 
petition are real debts. An enquiry in^o the bona 
fides of the insolvent should be held \ybeQ he 
comes up for discharge and not before. 

[P, 494, C. 2; P. 495, C. 1] 

B. Somayya —for Appellant. 

C. V, Ananthakrishna Iyer—tor Res¬ 
pondent, 

Judgment. —This is an appeal against 
the order of the District Judge of 
Anantapur, dismissing the appellant's 
petition to be adjudicated an insolvent. 
The appellant stated in his petition that 
he had debts to the extent of 
Es. 25,018-4-0 and that his properties 
were worth about Rs. 10,000 ; and he 
further stated that he was unable to 
meet his liabilities The learned Judge 
dismissed his application on the ground 
that he was not satisfied that the peti¬ 
tioner was unable to pay his debts. 
When a person presents a petition to ^ be 
adjudicated an insolvent that petition 
itself is treated as an act of bankruptcy 
under the Insolvency Law. And when 
he says that his liabilities are more than 
his assets, that must be taken as some 
evidence that he is unable to meet his 
liabilities. 

Under S. 21 of the Provincial Insol¬ 
vency Act, where a debtor is the peti* 
tioner, he shall be required to furnish 
such proof as to satisfy the Court that 
there are prima facie grounds for believ 
ing the same. Under S. 25, the Court 
shall dismiss the petition if it is not 
satisfied of his right to present the 
tion. In this case, the learned Judge 
has taken evidence to consider whether 
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some of the debts mentioned in his peti¬ 
tion are real debts. Such an enquiry 
should not he held for the purpose of 
considering whether the application of 
the appellant should he granted or not. 
An enquiry into the bona fides of the 
insolvent should be held when he rames 
up for discharge and not before. What 
the Court has to do is to see whether 
prima facie the person applying to be 
adjudicated insolvent is unable to pay 
his debts. It cannot be said in this case 
that the appellant was able to pay his 
debts at the time when he m^e bis 
application to the lower Court. On the 
evidence on record, we do not think 
there are no prima facie grounds for 
believing that the appellant is unable 

to pay his debts. -r*- *. • t 

We set aside the order of the District 

Judge and remand the petition for fresh 
disposal. 

We make no order as to costs, 

Appeal allotoed. 
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PHILLIPS, J. 

Mtithusami lyei —Appellant. 

V. 

Dharma iJaja—Bespondent. 

Second Appeal lS!o. 937 of 1923, Decided 
on 9th December 1925, from the decree of 
the Sub-J., Ramnad, in A. S. No. Ii4 of 
1921. 

(а) Evidence Act, S. 92—Ora/ agreement en¬ 
titling a vendee to retain portion of consideration 

■cannot be proved. 

An oral agreement by which a certain sum due 
under a sale deed was not to be payable until tho 
vendee cot possession of tho whole land cannot 
^ be proved under S, 92. [P* 495, C. 2] 

(б) T. P. Act, S. 65 {2)—A’o express provision 
for actual possssston fn sale deed’^Such cot'enant 
■cannot be implied. 

In the absence of any express covenant for 
actual possession iu a sale deed, there is nothing 
in S. 65f2) tojustify suoh a contract being im¬ 
plied, which refers to the interest professed to bo 
<tran8lorred. [P- 496, C. 1] 

K,V,KrishnastvaiHiTyey —for Appellant. 

K. C. Chavipakesa lyengai —for Res¬ 
pondent. 

Judgment. —The adoptive father of 
plaintiff-appellant in this case sold cer¬ 
tain property to the defendant in 1912. 
One item of property was 'apparently in 
^ the possession of one Veerappa Naidu 
and, as a matter of fact, the defendant 
did not get possession of that item until 


after filing a suit against him and the 
plaintiff, possession being obtained 
shortly after the present suit was filed. 
One item of consideration for the sale 
deed was a sum cf Rs. 400 payable to 
plaintiff's creditor, Muthayya Chetti and 
this amount was admittedly not paid 
by the defendant. Muthayya Chetty 
eventually filed a suit against the plain¬ 
tiff and obtained a decree for Rs. 340 in 
1917, The plaintiff now seeks to reco¬ 
ver from the defendant damages which he 
has suffered owing to the defendant's 
non-payment of this portion of 
the sale price. The District Munsiff gave 
a decree for the amount, but the Sub¬ 
ordinate Judge in appeal held that inas¬ 
much as the father of the plaintiff had 
contracted to give possession to the defen¬ 
dant of all the items sold and had failed 
to give possession of one item, plaintiff 
was or ly er titled to a refund of the 
purchase money with interest from the 
date on which the defendant actually 
got into possession. From that amount 
he allowed the defendant to deduct 
Rs. 150 said to have been incurred by 
him for the expenses of his suit against 
Veerappa Nayudu. 

In coming to his conclusion he has 
relied partly on an oral agreement plead¬ 
ed by the defendant namely, that Rupees 
400, due under the sale deed, was nob to 
be payable until the defendant got 
possession of the whole land. This oral 
agreement is inconsistent with the terms! 
of the registered sale deed and conse¬ 
quently under S. 92 of the Evidence Act 
oahnot be proved in this case. On this 
ground alone it might be held that the 
Subordinate Judge’s finding is not justi¬ 
fiable, but he has also relied on the pro¬ 
visions af S. 55, Cl. 2 of the Transfer of 
Property Act. That runs as follows : 

Tho seller shall be deemed to contract witli 
the buyer that the interest which the seller i pro¬ 
fessed to transfer to the buyer subsists. 

The Subordinate Judge has held that 
under this clause tho sale deed executed 
by the father of the plaintiff must bo 
deemed to contain a contract tc put tho 
defendant in possession of the property. 
There is no such contract in terms 
in the document and the provision that 
the vendee shall l>e put into possession 
cannot he said to come under S, 55, 
Cl. 2. which refers to the interest pro-* 
fessed to bo transferred. In this case tlie 
interest which the plaintiff's father 
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professed to transfer wasthe absolute right 
to the property. It has been found that 
that right was subsisting on the date of 
sale and that the plaintiff’s father had 
power to transfer it. The discussion, 
therefore, in the Subordinate Judge’s 
judgment, with reference to this contract 
to put the defendant in possession is 
* hardly relevant to the present suit. 

It is probable that the defendant 
might have counter-claimed for damages 
sustained by him by alleging that the 
plaintiff’s father has committed breach 
of contract by not putting the defendant 
in possession of the land. It appears that 
the parties were aware that a third per¬ 
son was in possession of one item 
although there is no reference to this 
fact in the sale deed. The defendant 
bought the properties without any coven¬ 
ant for actual possession and there is 
nothing in S. 55 to justify such a contract 
being implied. As a matter of fact the 
defendant has not pleaded a set-off in 
terms and has nob proved breach of con¬ 
tract by the plaintiff. We have there¬ 
fore only to consider the question whe- 
tiier the plaintiff is entitled to the 
damages claimed by him. The plaintiff 
lias asked for the suit amount to be 
made a charge on the plaint property, 
and from that it might be inferred that 
lie was seeking to recover his unpaid iiur- 
chajo money : but on a perusal of the 
plaint it is clear that what he is asking 
lor is damages sustained by him in con¬ 
sequence of the defendant’s non-payment 
of the purchase money and it is only 
tlirough an erronous view of his rights 
that lie has asked for a charge. 

A contention is raised as to the quan¬ 
tum of dam ages, and it is suggested for 
the defendant that the plaintiff colluded 
with the creditor, Muthayya Obetti, and 
allowed a decree for an excess amount to 
he pa-ised. The .Subordinate Judge has 
found that the agreement to pay compound 
interest alleged by the plaintiff is untrue 
l)ub no such allegation was made by the 
defendant and the finding is certainly 
vitiated hy tlie fact that it is based on a 
wrong princiide of law. The plaintiff s 
father admittedly paid a certain sum to¬ 
wards Muthayya Chetti’s debt and then 
tiiG arrangement to pay compound m 
torost is said to have been arrived at be¬ 
cause the plaintiff ’s father wanted further 
time to pay the balance. The Subordi¬ 
nate Judge referring to this says : 


All ordinary prudent man would not, after hav¬ 
ing paid Rs. 162, have agreed to pay compound 
interest when he had three years’ time to pay the 
amount. 

He seems to be under the impression 
that a debtor is not bound to pay his 
debts until the last day of limitation 
for 'filing a suit against him, which 
is, to say the least of it, a most 
extraordinary proposition. The agree¬ 
ment is spoken to by the wibnesses- 
and seems to be in accordance with pro¬ 
babilities, and it is not the subject of any 
specific issue. There seems to be no 
reason for holding that this amount 
decreed against the plaintiff* was due to 
collusion, and consequently that is the- 
amount of damages the plaintiff has- 
sustained. 

The appeal must, therefore, be allowed 
and the District Munsiff’s decree res¬ 
tored except that the amount will not 
be made a charge on the suit property- 
The plaintiff wiil get his costs both here 
and in the lower appellate Court. 

Appeal allowed. 
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Ramesam, j. 

{Tadanld) Brahmayya and others De¬ 
fendants 1 and 2 Appellants. 

V. 

Piivvida Madhuram and anoihet Pla¬ 
intiff and 3rd Defendant—Respondents. 

Second Appeal No. 101 of Deci 

ded on I8bh November 192-5, from the 
decree of the Disb. J. of Kisbna at 
Masulipabam in A. S. No. 11 of 1922. 

(а) Inam—Service InamSarva dambala inam. 

The phrase ‘ sarva dambala 
that no money p.iyment is insisted on holding 
of the inam, but it does not “ece^^rily show 
that it was not a service mam. [1- o. ij 

(б) RcltO-^ous Endowment—De fewio djiarma- 

hartlULof a temple cannot dismiss daixcino-girl^ 
and appoint others in their place. 

A de facto dharmakartha of the temple is no 
entitled to call on the dancing girls to whom 

lands were granted as a sarva dambaU luan 

Ifvnd before" the Permanent Settlement to 
rendering service.to perform .service and 
f-auH to dismiss them and appoint other 
their place. The position m.ght b- 
at the time of dismissal, the de facto 
completed his right a. l3 

S. Varadacharl and V. Krishna Mohan 

—for Appellants.' 

F. Ramadoss — for Respondents. 
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Judgment. —The facfcs out of which he could take such action as he thought 


this second appeal arises may be stated 
as follows*: 

In the Zemindari of Telaprolu there is 
a village called Pamulapadu. In the 
village there is a temple dedicated to Sri 
Cbidanandeswara Swami and it is said 
that the suit inam was granted to certain 
dancing-girls long before the permanent 
settlement for the purpose of rendering 
service in the temple. In the year 1901 
the Tahsildar of Nuzwid started an enqu¬ 
iry on the question whether the services 
were being properly performed by the 
dancing-girls in the temple and whether 
therefore the Government ought not to 
resume the inam. The correspondence 
dealing with this matter consists of Exs. 
0 to G during the years l901 and 1905. 
Finally the Government placed the inam 
under attachment and began to collect 
assessment on the inam. Ex. G is the 
final order of the Collector. It appears 
from it that at that time, services were 
not being rendered for the preceding 15 
years. The manager of the Telaprolu 
Estate says in Ex, P; “ There is little or 
no probability of the kalyanothsavam in 
the Pamulapadu temple being performed 
in the near future.” Ex. G. shows that the 
service was not rendered by the dancing- 
girls for some time because the utsavam 
at which such services had to be rendered 
was not performed. They were willing 
to render service if the utsavam is resuin- 
od. In 1911 the Zemindar of Telaprolu 
executed a deed of gift (Ex. Q) giving the 
suit village of Pamulapadu in favour of 
his brother-in-law Gangadara Ram Rao 
and his sons. The gift was followed by a 
sub division and now the donee is regar¬ 
ded as the proprietor of the village paying 
a separate i^eishkush. He then began to 
take steps to get the services in the 
temple properly rendered and to revive 
thekalyunobhsavam. He issued two notices 
on 23rd August 1919 and 2ist October 
1913 to the representatives of the service 
holders, namely, the present Defendants 3 
and 3, To these tliey replied by Exs. H 
and J denying that the land was a service 
inam and that they were liable to render 
aervioo in kalyanothsavam, etc., festivals. 
After this denial tba proprietor appointed 
the plaintiff for the pur{K)so of rendering 
service in the temple. This ‘was in June 
1913. Meanwhile in 1913 by Ex. K the 
Qovernmont released the inam from 
attachment and informed the trustee that 


fit to secure the revival of the services. 
In 1915 by Ex. P the proprietor called 
upon the Defendants 2 and 3 to render 
services in the temple. In this notice he 
says that as he entertained some doubt aa 
to the legality of the prior notices, a 
fresh notice was issued. He aDo calls 
upon them to appear before the Tanadar 
of Pamulapadu on SfchMay 1915 to show 
cause why they should not be dismissed 
from service. He entertained doubts as 
to the legality of the earlier notices ap¬ 
parently because they were issued at a 
time when the inam was under the- 
attachment of Government and when the- 
Government was collecting assessment Ott 
the inam. Soon after the notice, Ex. P, 
the proprietor seems to have filed a suit 
to recover possession of the suit inam. 
That suit was dismissed on the ground 
that the right of resumption was not in. 
the zemindar but in the Government and 
that the proper iierson to recover the. 
inam from the defendants would be the 
new appointee to the office. Thereupon 
the present plaintiff who was appointed 
in June 1913, filed this suit in 
August 1919. Both the lower Courts- 
decreed the suit and the defendants have 
filed this second appeal. 

Mr. Yaradachari wlio ax)i)eai's for the 
appellants raises four points : 

1. Whether the inam wa? a Pcrvice inam held 
on condition of rendering' service in the temple ! 

I. Whether the donee under Kx. Q was the 
lawful dharmakanha of the temple uud was- 
futitled to call upon the defendants to perform 
service and dismiss them on disobedience and 
appoint the plaintiff or other person to the 
olhce. 

3. Whether the plaintiff is entitled to inc>.ne 
prolits. 

4. Whether the in.in\ consisted of mclvaram 
only or both mclvaram and kudivaram. 

On the first question as to the nature 
of the inam 1 will refer to the documents 
not with a view to give my finding but 
merely to sliow that probably tliere was 
a genuine doubt in the minds of tho 
defendants as to the nature of the inam. 
The earliest document, Ex, XIY, which 
is an extract from Cake's Register of 
luains for Fasli 1797, shows that the suit 
inam was dosoril^ed as mokhasa. It was 
granted to one Balaguruvi in Fasli 1173 
by Karasimha Ai>i»a Kao. the Zamindar 
of X\i:ivid. i’lio other documents, 
Kx. XIY series, also extracts fixnn Cake’s 
Register of Inams, show that iu the case 
of otlier service inams thev were not 
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shown as mokhasa b.ut as inam expressly 
describing the service. For instance, in 
Exs. XIY.XIV (b), XIV (e) and XIV (h), 
the inam is described as inam to car¬ 
penters and blacksmiths for repairing the 
vahanams of Swamivaru. In Exs. XIV (c), 
XIV (d) and XIV (f) the services 
are described as Bajanthri, etc., for the 
performance of Utsavams iu Ayilur 
Swaini Temple. Then another set of 
documents Exs. II, III and IV were also 
relied on. In Ex. II the suit inam 
appears under the head Sarva Dambala 
Inams;so also in Exs. Ill and IV. 
The phrase “ Sarva Dambala Inam 
was also relied on in the lower Courts 
and before me to show that it was an 
absolute inam and not subject to any 
service. I am merely expressing an 
opinion and not giving a finding on the 
issue. I rather think that the phrase 
'* Sarva Dambala Inam ” was only meant 
to show that no money payment was 
insisted on the holding of the inam and 
it does not necessarily show that it was 
not a service inam and this opinion is 
supported by the contents of Ex. XII. 
The inam came up before the Inam 
Commissioner in 1860 for considera¬ 
tion, and it was held thit the land 
was inam held for Devadayam service 
and it was confirmed to the then 
holders nnder R HI, Gl. I to be held 
so long as the service was rendered. Of 
course no cjuit rent was imposed. In 
Cl. 8 it is stated that the inam is held 
for service as dancing-girls. Govind* 
amma, the grandmother of the present 
defendants, was then mentioned as the 
present owner.’ It is said she was aged 
70 and the present '2nd and 3rd defen¬ 
dants’ names do not appear as members 
of the family. Exs. V, VI, VII and VIII 
are cowls relating to inams i-n the 
suit village after the inam settlement, 
and here again the inam is described 
"under the heading “Sarva Dambala.” 
1 need not make any further comment 
on this phrase “ Sarva Dambala ” as I 
have expressed my opinion in the matter. 

In 1901 the Defendants 2 and 3 seem 
to have expressed their willingness to 
render service when the Kalyanotsavam 
was performed. (Vide Ex. G.). Some 
how they did not then raise the quesUon 
as to the nature of the tenure. But 
whf-n they tliought that they may well 
raise the question as to the nature of the 
tenure on which the inam was held they 


send Exs. H, J, in reply to the notices 
of the proprietor, denying that it was 
a service inam. In Ex. L, however, they 
seem to be more guarded in their tone 
than in Exs. H and d, their previous 
replies. In Ex, L they say : 

We shall act in whatever manner the Court 
may decide. As it is a dispute zelatiog to 
liability to do service, we will not get any justice 
by an enquiry by your officials. I, therefore, pray 
that justice may be got rendered through Court. 
We have, therefore, submitted this.” 

It seems that they would not be 
satisfied with the result of an enqniry 
bp the Tanadar before whom they were 
asked to appear by Ex. L. They wanted 
the decision of a Court. If the Court 
was of opinion that it was a service 
tenure, they were willing to render 
service. Though this intention was not 
expressed in so many words it is clear 
from their attitude in their written 
statement in the suit that such was their 
intention. In para. 4 they say : 

While the defendants are raising bona fide 
contentions to the effect that it is not service 
inam, he <the dharmakartha) should get it 
established, through Court, that the suit inam 
is a service inam and then he should give the 
defendants an opportunity to serve ; and if they 
(defendants) fail to do so, he should get them 
(defendants) removed from service through Court 
and should appoint another. The appointment 
of plaintiff made \vithout having recourse to the 
above procedure is not proper. If in this suit 
tli8 Court is oi opinion tliJit it is service inam, 
the defendants are ready to do service or get 
service done.” 

Therefore their williugness to render 
service after decision by the Court is 
expressly stated. 

I now pass on to the second point 
i*aised by Mr. Varadachari, namely, 
whether the proprietor is the Hwful 
dharmakartha of the suit temple. The 
deed of gift, Ex. Q, does not expressly 
purport to transfer the legal ^ rights of 
trusteeship in respect of the suit temple 
in the village to the donee. It is un 
necessary to observe that even if it 
purports so to transfer it is invalid: see 
Eajah Viirmah Valia v. RaviVztrmah 
Kirnhi Kutty (1). It may be that there 
was an impression in the minds of the 
donor and the donee that the trusteeship 
has passed to the donee along with the 
gift. The Courts below, in dealing with 
this point, find that the archakas in 
performing the Svasthivachakam are now 
mentioning the name of Gangadbara 
Rama Rao. This, of cour se, ia a fi^ng 

11) [1876] 1 Mad. 235=4 i7a, 76=3 Sutter. 

382=3 Sar. 087 (P. C,). 
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of fact. But if there is no valid transfer 
of the trusteeship the fact that the 
archakas thought that the present pro¬ 
prietor of the village was the dhar- 
makartha and mentioned his name at 
the time of Svasthivachakam does not 
make him a dharmakartha. It is said 
that the Government recognized the 
present properiebor as the Dharmakartha, 
but this is not very clear. The District 
Munsif erred in saying that in 
Exs. O.toK the Government recognized 
the donee as the dharmakartha; for 
Exs. G to G were addressed to the 
Zamindar of Telaprolu. Exs. H and J 
Iiad nothing to- do with Government. 
Only Ex. K was addressed to the present 
proprietor hy Government. But it can 
•scarcely be relied on as the considered 
opinion of the Government on a question 
of this kind which was never raised 
before them and was neither discussed 
nor adverted to in the letter, the only 
object of which was to release the inam 
from attachment. It is also said that 
the defendants themselves recognized the 
present proprietor as Dharmakartha in 
Exs. H and J. But Exs. H and J are 
replies to notices in which the proprietor 
described himself as dharmakartha. 
The same remark applies to Ex, L. All 
these documents show that the defen¬ 
dants merely repeated the description 
which the proprietor applied to himself. 
But, even assuming that they intended 
anything more, their admission that he 
was dharmakartha, cannot make him 
dharmakartha, if otherwise he was not 
the dharmakartha. These transactions 
would not estop them from raising that 
point; for it cannot be said that these 
letters induced him to change his 
position for the worse. It follows 
that the proprietor is not the de jure 
dharmakartha of the temple. Mr. 
Ramadas says that even if he was not 
the de jure dharmakartha he was cer¬ 
tainly the de facto dharmakartha, and 
therefore, he was entitled to appoint. He 
relies on the decision in Banarsi v. Alta/ 
Husain (j), Muiz'ud'din v. Mahomed 
Ikhlaq (5), an unreported judgment in 
8. A. No. 107 of 1923 and the observa¬ 
tions at page 82 in S/ieo S?ia7ifcar Gir V. 
Bamshewah ChotodhH (4). 

In Benarsi v. Alta/ Husain (2) it was 


v(S) [lOai] 63 1.0. 171. 
A.I.R. 194i AU. 50. 

U) " 


held that the de facto muthavalli of a 
mosque can sue to remove a person who 
is infringing on the rights of the mosque 
and the defendant who is infringing on 
the rights of the mosque could not 
challenge the position of the de facto 
muthavalli. In Muiz-ud^din v. Mahomed 
Ikhlaq (3), it was held that the son of 
the prior de facto muthavalli could 
obtain refund of a payment made by the 
father provided he credits it to the trust 
and uses it for the purpose of the trust. 
In S. A. No. 107 of 1923 it appears that 
the point taken for the defendants was 
that the plaintiff was not the sole 
trustee. It was found that the plaintiff’s 
father and grandfather were looking 
after the pallivasal from 1869 onwards 
and though it was not very clear it 
looked as if the plaintiff was one of the 
persons who might have acquired the 
trusteeship by prescription or by exercis¬ 
ing the right for a long time, i. e., from 
1867 onwards. But the suit was only 
against the tenant for possession of the 
site leased. The principle in all these 
three cases seems to be that a trust shall 
not fail for want of a lawful trustee and 
that where the defendant is doing some¬ 
thing unlawful or something to the 
detriment of the trust even a de facto 
trustee should be allowed to maintain a 
suit for the benefit of the trust or insti¬ 
tution. In the present case the suit is 
not on behalf of the trust or institution, 
nor is there any question of a de facto 
manager maintaining a suit on behalf of 
the trust. All that can be said is that 
the de facto dharmakartha called upon 
the defendants to perform the services, 
dismissed them and apix)inted the plain¬ 
tiff in the interests of the institution. 
The question therefore is whether the de 
facto dharmakartha can put an end to 
the tenure which was being held hy the 
defendants and give it to another. 1 
therefore think that these decisions 
relied on do not apply here. In Sheo 
Shankar Gir v, Bamskeirak C'noicdhri (4) 
it was held that where there was an 
alienation on behalf of an institution 
for the purpose of the institution, the 
alienee dealing with the de facto 
manager bona fide ought to be protected, 
and reference was made to Hanuman 
Persaud Pandey v, Babooee Munraj 
Kuntveree (5). It has only to be observed 


[1896] 9i Oal. 77. 


(6) [1850] 6 M.1,A, 393=18 WJL 81 Fcvol- 
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that no question of that kind arises in 
the present case. 

I, therefore, think that the proprietor 
was not entitled to dismiss the defend¬ 
ants and appoint the plaintiff. I have 
no doubt that by 1923 or 1924, by adverse 
possession the present proprietor has 
icompleted his right as trustee by pres¬ 
cription and probably he would be 
^entitled to call upon the defendants to 
render service hereafter. But it cannot 
be said that he was entitled to do this 
in 1912 when he issued notices to which 
Exs. H and J were replies or in 1915 
when he issued Ex. P, and I may express 
the hope that the defendants would not 
take the risk of denying their liability 
to service hereafter if the present pro¬ 
prietor calls upon them to render services 
again. But, so lav as the present suit is 
concerned, on this ground, I think the 
appeal has to be allowed. 

Though no doubt their attitude in Exs. 
H and J may be said to be the cause of 
the whole trouble they assumed a much 
better attitude in Ex. L and also in the 
written statement and though it looks 
as if they have succeeded by a fluke 
which somewhat looks like a technical 
])oint, there has been no misconduct 
during tlie trial of the case. With 
regard to the nature of the tenure, as I 
have set forth in the beginning of this 
judgment, I think there is very good 
justification for their being anxious to 
liave the decision of the Court on the 
nature of the inam, and it cannot bo 
said that their conduct was contumacious 
wiiatover might be said as to the result 
of their denial that the suit land is 
service inam. 1 express no opinion on 
the point, i. e. how far their attitude 
while denying the service tenure would 
have helped them, if the suit is other¬ 
wise maintainable. Seeing that they 
have succeeded on the other point I do 
not sea wliy they should be deprived of 
their costs. It is unnecessary to express 
any opinion on the third and fourbli points 

I'aised by Mr. Varadachaii. 

Tlio result is this appeal is allowed 
ami the suit is dismissed with costs 

throughout. , „ , 

Appeal allowed. 
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Odgers and Madh.avan Nair, JJ. 

.4, Ramancbthan Chettiar and others — 
Defendants—Appellants. 

v. 

Kananasahapathp Chettiar and others — 
Plaintiffs —Respondents. 

Appeals Nos. 54 and 80 of 1922, De¬ 
cided on 31at July 1925, against the de¬ 
cree of the Oist. J., Madura, in Original 
Suit No. 2 of 1921. 

(a) Trust — Insolvent ought not to be ap¬ 
pointed to the position of trust — Ab'^ence of loss 
during his vianagemcnt does not m ke appoint- 
ment proper. 

An insolvent ought not to be appointed to a~ 
position o£ trust. A necessitous man is more 
lilcely to be tempted to misappropriate trust funds 
than one who is wealthy :_^i)d besides a man who 
has not shown prudence5n Tiianagipg bis own 
afiairs is not likely to be successful in managing 
those of other people. If an improper choice la- 
made by a person in a fiduciary capacity it seems 
to ba wholly wrong to say that after all the choice 
was not improper because as it turns out that no 
material damage has been done to the institution 
through the improper appointment. [P 603 O -J 
^ (b) Religious Eiulowments- Act (20 of 1863) 

—Temple ConimUtec—Appoimmenf as manager oj 
undischarged Insolvent ayuL one who was rem^ea 
from Government service being improper, L>om^ 
mittee ought to be removed. 

The members of a Temple CommHtee under 
the Rslisious Endowments Act appointed as 
Manager of an institution which was under ttor 
charge, and which yielded a yearly 
lakhs of rupees, a person who was an «“disch«g^ 
insolvent and who had been tenioved fro.u Gov 
ernment service for a flagrant breach of the fule. 

Rs. 10,000 and that he should as soon as possib e 
file a scbcMue suit : . 

their omcc bv the District Judge. 

Jleld : further that the condUmns not m^ake 

any diftercnce as they were illusorj. . 

T Eanyacharlar, T . Nallasivam Pillai* 
C.S. Vcikatachariar - 1 ; 

.lij/or and C. A. Sesharjiri Sastii w 

Appellants. y 

T. li. Ve,ikaliu-ama 

Kiishnaswariii Aigar and 1 . Ai. 
s,vamu Aiyar-(ov Kespondents. 

Judgment.-In the 

appeals Defendants ^ in- 

pellants, but Mr. T._ , instructed 

formed us that he is only mst 
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to appear for the 4th defendant 
and we have consequently heard 
no ar^ment on behalf of the 2nd defen¬ 
dant. In A. S. No. SO, 5fch defendant is 
the appellant and appears by Mr. C. S. 
Venkatachariar. The suits were brought 
by certain worshippers in the temple of 
Sri Minakshi Sundareswaral and other 
eonneoted temples comprised in what is 
oommonly known as the * Madura etc., 
D vasthanams.” In the suit to which A. 
S. No. 51 relates the principal prayer was 
£or removing the defendants from their 
respective offices. A. S. 80 is an appeal 
from the same decree by one of the defen¬ 
dants (Defendant No. 5) in that suit. It 
is of some importance to describe the 
defendants ; Isb defendant is one Kuppu- 
sami Mudaliai*, the Manager of the Sri 
Minakshi Sundareswaral temple. The 
•other defendants ai'e or were members of 
the Committee of the said Temple. The 
2nd defendant, A. Eamanathan Cbettiar, 
^s has been stated, does not appear to 
argue before us. 3rd defendant, G. Sam- 
basiva Mudaliar, gave evidence in the 
•case as D. W. 1 to which evidence more 
particular reference will be made by and 
by, and at the end of a lengthy cross- 
examination tendered his resignation to 
the Judge so that he has now ceased to 
be a member of the Committee. 4th 
defendant is one Tirugnana Sambanda 
Pandara Sannadhi whose conduct will be 
in question in considering the subject- 
matter of this appeal. 5th defendant is 
one A. Bangasami Aiyar, who, I under¬ 
stand, is a leading vakil in Madura and 
has held the position of Public Prosecutor 
and Government Pleader. The 6th de¬ 
fendant is K. V. Subramania Aiyar who 
IB, as a matter of fact, dead and has been 
exonerated by the learned District Judge 
who tried the suit. The District Judge 
has ordered the removal of Defendants 2, 
4 and 6. As stated, 2nd defendant does 
not appear before us to urge his appeal. 
We are, therefore, concerned only with 
the oases of Defendants 4 and 5. The 
grounds on which the 4th defendant has 
been removed from his office are two : (1) 
that he took part in appointing one T. 
Minakahisundaram Pillai as ti'ustee of the 
institution at the end of the year 1920 ; 
nnd (2) that he was responsible, directly 
indirectly, for the non-performance or 
imperfect performance of the Chitharai 
iu the plaint temple in April 
*921. With regard to the 5th defendant: 


the only charge against him is No. 1 
above, namely, that he voted for T. 
Minakshisundaram Pillai as trustee of 
the temple. It will, therefore, be con¬ 
venient to proceed to investigate the ap¬ 
peal in the first instance by taking the 
first charge which is common to both the 
4th and 5th defendants. 4th defendant 
was selected to the Temple Committee in 
1919, and the oth defendant in 1911, and 
the first point at which it is necessary to 
take i^p the matter is September 1920, 
when, in answer to the advertisement for 
a joint Manager, a telegram, Ex. COCI 
was received by the Temple Committee 
from Minakshisundaram Pillai on the 
20th of that month. The original idea 
seems to have been to associate 
a joint manager with Ohockalingam 
Chettiar -who was the manager at that 
time. There was apparently some incli¬ 
nation on the part of the Committee to 
get rid of Ohockalingam Chetti because in 
Letter Ex. CVI, dated 25th September, 
Minakshisundaram Pillai applied for the 
post of manager which had not yet been 
notified as vacant ; but Ohockalingam 
Chetti resigned on the 27th September, 
and it was then incumbent upon the 
Committee to appoint a new Manager. 
They had two meetings on the 3rd and 
5th October 1920, to consider this ques¬ 
tion, but apparently it was then resolved 
merely to call for further apijlications for 
the post, and we are told that as many as 
37 applicants applied, and on the 17th 
October, the Committee again met to con¬ 
sider the applications. The proceedings 
are contained in Ex. XI in which we see 
the names of the applicants for this post. 
It is quite evident that this question of 
appointing a manager was made a com¬ 
munal question. D. l frankly says 
that he wanted to appoint a Non-Brah¬ 
min Manager. So did the 4th defendant 
and at the meeting of the I7th October 
he was not for appointing anybody but 
Minakshisundaram Pillai. Again the 
witness points out that in nearly all the 
resolutions passed by the Committee 
there has been this controversy and that 
he has joined Defendants 2 and 4 against 
Defendants 5 and 6 because they are non- 
Brahmins. The attitude of Defendants 5 
and 6 throughout was that they did not 
want a non-Brahmin manager. It will 
be observed that three members of tho 
Committee, Defendants 2 to 4, were non- 
Bvalunins whereas Defendants 5 and 6 
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were Brahmins. The non-Brahmin 
majorit;y defeated at least five candidates 
proposed by one or other of the Brahmin 
members. A good deal of discussion has 
arisen as to who exactly proposed the 
name of Minakshisundaram Pillai, 3rd 
defendant as D, \V. 1, was the only wit¬ 
ness for the Defendants 2 to 4 and his 
evidence has been characterized by the 
Judge as truthful, though in many cases 
what he said was to his own detriment. 
It appears to me, therefore, that we must 
accept the opinion of the Judge who saw 
and heard the witness give his evidence. 
He says that he thinks that the 4th de¬ 
fendant must have proposed Minakshi¬ 
sundaram Pillai and that the 5th defen¬ 
dant approved Lis nomination. The only 
members of the Committee to whom 
Minakshisundaram Pillai was known at 
the time were Defendants 5 and 6. 6th 
defendant may be immediately dismissed 
from consideration as he voted against 
the appointment. 3rd defendant (D. W. 
1) says that though he first met him 
(Minakshisundaram) at the 5bh defen¬ 
dant’s house, the latter did not recjm- 
mend him until the meeting of the 17th 
October. 6th defendant knew Minakshi¬ 
sundaram Pillai previously as they were 
Doth ardent tneosophists. It does not 
seem to me to matter as to whether 
Minakshisundaram Pillay was actually 
proposed by the 4th defendant or oth 
defendant. VVe know that he was elected 
by a majority of 4 to 1 of the Committee 
(i.e.J that the 5th defendant, though a 
Brahmin, apparently convinced that none 
of the Brahmin candidates had any 
chance, eventually voted for his fellow 
theosophist. It may be somewhat reasDn- 
ably asked what the objection is^ to the 
nomination and election of this man 
Minakshisundaram Pillai. The objection 

to him may be summed up. He had been 
for 23 years a Tahsild tr in Government 
service and he left that service befire the 
ago limit without a pension, and he was 
further at the time of his election an 
undischarged insolvent. In these circum¬ 
stances. we are asked to say whether 
.those who voted for this man exercised 
their discretion as reasonable business¬ 
men charged with the duty of 
[>rofcecting an institution whose yearly 
revenues, we are told, ainount 
bo about to two lacs of rupees. 
Much argument has been expended on 
tlio reasons or possible reasons why 


Minakshisundaram Pillai left Govern¬ 
ment service. In an affidavit filed by 
himself in O. S. No 63 of 1921 he say& 
he was “ removed from Governmenfr 
service for ‘‘ flagrant violation of the 
rules regula ing the conduct of Govern¬ 
ment servants. ” D. W. 1 states that 
Minakshisundaram Pillai never placed 
any credentials before the Committee ; 
that when the 4th defendant met 
Minakshisundaram Pillai in the 5th 
defendant’s house about the 23rd or 
24th September 1920, he then learnt that 
he was an undischarged insolvent and 
that he had been a Gos^ernment servant. 
The witness says ; 

“ I thought from what was said that papers 
should be gone into so as to see how his Govern- 
meut service determined. ” 


There seems to be no doubt that 
Jinakshisundaram Pillai had told th& 
1 >m mi thrift Or, at any rate let it be 
mown, that he had been adjudicated 
nsolvent and had been a Government 
lervant. D. W. 1 says that Minakshi* 
lundaram Pillai showed him (the 
vitness) some printed papers. Prom 
;hese papers the witness says he found 
;hat his services were dispensed with 
ind he was not dismissed. The papers- 
ihown to him did nob appear to be final, 
ind he took M nakshisundaram Pillai oa 
trust as to the truth of the prmted 
papers without his producing any 
communication. Minakshisundaram PiUai. 
held office for about a month and a halU 
As early as 23rd October 1920, a peti¬ 
tion by worshippers was addressed to- 
the Temple Committee pointing out the 
liiibilicies under wLich Minakshisun¬ 
daram Piilai laboured and protecting, 
against his appointment. The petition 
further asked for a full and responsible 
statement on the points raised; and on 
the 9th December 1920, Bx. A, points 
cub thab the previous petition remained 
unanswered, that the petitioners under¬ 
stand thab the resignation of Minafc-- 
shisundir.im PiUai was due 
that Dhe Olfici a Receiver attached the 
greater part of his salary and P® * 
bioners, therefore, ask that in ^ 

the vacancy the proceedings o 
Committee shall be in public. 

WfCh regard to the ^th defendant it 
is contended that though 
Minakahisundaram Piilai he 
that certain conditions should bs £«• 
ailed which, it is said, would protect the 
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institution. Those conditions were that 
he should only hold the office for 
five years, that he should furnish security 
for Es. 10,000, and that he should 61e a 
scheme suit as soon as possiole. Although 
the 4th defendant had not the courage 
to go into the box, the 6th defendant 
did so as D. W, 2. He says that he 
agreed to support Defendants 2 to 4 over 
Minakshisundaran Pilltt.i’s appointment 
if they would agree to his (5th defendant’s) 
conditions as he did not want to 
encourage any internal animosity such as 
was rife at about that time. Apparently 
the idea of the 5th defendant, as stated 
was that in the scheme there would be a 
provision against the manager’s post 
being held by an insolvent, so that, if 
Minakshisundaram Pillai did not get 
his discharge within a short time he 
would ipso facto cease to be manager. 
5th defendant admits that he had knwon 
Minakshisundaram Pillai as a theosop- 
hist for 5 to 10 years and that he 
received from Dr. Annie Besant a letter 
of recommendation to him which, how¬ 
ever, neither he nor I imagine, anybody 
else could describe as strong. 5bh defen¬ 
dant says that from subsequent events 
he is prepared to ascribe improper 
motives to Defendants 2 and 4 in appoint¬ 
ing Minakshisundaram Pillai. His whole 
excuse is in a word that Minikshi- 
sundaram Pillai would have been ap¬ 
pointed in any case by non-Brahmin 
majority on the Committee and that 
knowing this he (the witness) thought it 
was better that he should be appointed 
on the conditions laid down by him. 
The latter admits that with regard to 
his retirement from service he was 
shown one paper and he did not pay 
any real attention to it nor did he call 
for any more papers on this subject or on 
the matter of his insolvency. The 
witness adds : 

“I did not want to make further enquiries as 
in my than view be was uot a suitable candidate 
even for the joint ma.iager’s post. A fortiori 
1 thought him unfit to be manager. 1 regarded 
him as uot suitable until 17th October 1920. 
1 thought his appointment against the interests 
of the Devasthanam under aoriual oouditions. 
When I changed it was because the evil was one 
that 03uU lot be avoilel and which I wished to 
minimise as far as possible. 

It is difficult to see how if Minakshi- 
aundarara Pillai was not a suitable per- 
8on to be appointed, the oonditioAs have 
Dttftde any material difference. To begin 
with it is doubtful whether it is within 


the powers of a Committee under the Act 
of 1863 to appoint a trustee for a limi¬ 
ted term. Secondly, it seems very doubt¬ 
ful if the security said to have been 
furnished by the sons of Minakshisunda¬ 
ram Pillai was of any real value. No 
Committee member seems to have consi¬ 
dered it his duty to really investigate 
the matter. The only enquiry made by 
the 5th defendant as to the value of the 
properties was at the meeting of the 17th 
October by asking the members, which 
of course amounts to nothing at all. 
Again it is very difficult to see how the 
manager could have been forced to bring 
a scheme suit and it is surely improbable 
that he would have done so voluntarily 
considering that one of the terms was 
that no insolvent was to hold the post. 
In rny opinion, the conditions sought to 
be imposed were entirely illusory and 
were put in because the Committee, as a 
body, were aware that the appointment 
of Minakshisundaram Pillai was entirely 
improper and in order that they might 
be able to meet objectors with some 
form of guarantee. It is, of course, pre- 
fectly clear in law that an insolvent 
ought not to be appointed to a position 
of trust of this sort. In Raja of Kala- 
hasti V. Ganapathi Iyer (l) Abdur Rahim 
and Burn, J., observe as follows : 

We thick that the observation of Jessel 
Master of Rolls, in In re Barker's Trusts (2)* 
affords a proper guidance to the Court iu cases 
of this character. A necessitous man is more 
likely to bo tempted to misappropriate trust funds 
than one who is wealthy and besides a man who 
has not shown prudence in managing his ow 
affairs is uot likely to ba successful in manag¬ 
ing those of other people. ° 

1 cannot hold that either of these 
Committee members Defendants 4 and 5, 
did their duty or acted reasonably in the 
interests of the institutition of which 
they were Committee members in giving 
their voce for this man Minakshisunda¬ 
ram Pillai. It is said that, as a matter 
of fact, no loss has occurred to the 
Devasthanam through this appointment. 
It seems to me that that is entirely a 
^rverted way of regarding the matter. 
If an improper choice is made by a 
person in a fiduciary capacity it seems 
to be wholly wrong to say that after all 
the choice was not improper because as 
It turns out that no material damage 
has been done to the institution through 
t hg_ improj^er appo iptmQnt: Even so 

U) [Wld M.W.M. 565: -- 

(2) [1875] 1 Ch. D, 43. 
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this is apparently not certain. Minakshi* 
sundaraiTi Piiiai resigned on the 9th De¬ 
cember 1920, asking it a condition of his 
resignation that his security bond should 
be cancelled. This was accepted by the 
Committee and the security bond was 
returned to him on that very day. D. W. 

1 says : 

We had seen the accounts at that time 
^vhich gave us no room to suspect defalcation or 
rjN'arraDt us in keeping the security bond alive.” 

But later on he says : 

The devasthauam bad a complicated system 
• of accounts. They are hard to understand with¬ 
out the help of trained professional auditors. 
Without such assistance it will be hard to find 
-out any irregular) t}’. The Committee had no 
such assistance when it looked into the ac- 
•coun ts. 

The witness also states that the reso¬ 
lution to cancel the security bond was 
in his opinion premature. He further 
adds that by the cancelling of Minakshi- 
simdaram Pillai’s security bond he consi¬ 
ders that the interests of the Devastha- 
nam have suffered because of his having 
expended or drawn sums which he should 
not have expended or drawn for which 
the Devasthanam may bo held liable. 
5th Defendant as D. 'fV. 2 states that the 
accounts of Minakshisundaram Pillai’s 
management have not so far been audited. 
Therefore, it appears to me, that these 
two persons, Defendants 4 and 5 by 
voting for the appointment ot this un 
dischai-ged insolvent Tahsildar who had. 
in liis own words been removed from 
Government service for a flagrant breach 
of tlie rules regulating the conduct of 
Government servants of whicli we have 
no details had acted improperly and that 
[men who cm lend themselves to an 
'appointment of this sort are entirely 
unfitted to carry out the responsible 
duties with which they were entrusted, 
iThis 13 x^ossibly more so in the case of a 
man of the world like the 5th defendant 
than in the case of the former. But in 
neither case can I find any excuse 
or palliation for their conduct. In the 
case of the 4th defendant, there is, as 1 
stated at the outset, a further charge 
whicli I propose to treat very shortly, i 
have stated that Minakslu^ndaram 
Pilhd resigned on the 9th December 
1920. The 1st defendant, Kuppusami 
Mudali, was then appointed manager. He. 
apparently was a weak individual who 
was (easily swayed by the Committee. A 
jnatter which was investigated at some 
length by tlic District Judge, and which 
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has in fact been the subject of more than 
one proceeding in this Court is the undue 
interference with the trustees by the 
Committee of this Devasthanam. I do not 
proceed with this matter as the learned 
District Judge has decided that it is not 
sufficient to warrant the removal of any 
Committee member on this ground. But 
the events immediately preceding the 
suit and which no doubt gave rise to 
disputes in the institution are that soon 
after the appointment of Kuppusami 
Mudaliar, namely, on the 30th Decem¬ 
ber 19 0, the 2nd defendant complained 
that the pipers were not carrying out 
their duties in the temple properly (Ex. 
DDD). The Bhattars had apparently 
for some time been in the habit of en¬ 
gaging the services of the pipers on pri¬ 
vate occasions in their own houses and 
this hid increased to such an extent as 
to detract them from their proper piping 
services in the temple. The Committee 
then passed a resolution on the complaint 
of the 2nd defendant that a written per¬ 
mission should be taken by the pipers 
before they are engaged in these private 
festivals. The trouble seems further to 
have increased by an alleged insult to the 
2nd defendant of which he complained in 
Bx. LXVI on the 20th January 1921, and 
he accuses the Bhattars with want of 
respect to himself. This came up on the 
23rd January 1921, Bx.XIll in which the 
two Brahmin members thought that the 
matter might be recorded and the others 
thought that the matter should be refer¬ 
red to the manager for disposal. This 
state of things seems to have gone on 
we are left without any details—till the 
approach of the Chithrai festival in April 
when owing to the strike of the Bhattars 
and the attempt to bring in substitutes to 
carry on the festival, resulted in some¬ 
thing like on open riot within the tempi© 
so much so that an application had 
to he made to the Town Magistrate upder 
S. 144, Criminal Procedure Code. A 
Xadar Magistrate arrived with a European 
Police Sergeant wearing boots and various 
incidents offensive to the scruples of the 
worshippers ai^pear to have taken place. 
The learned Judge finds that Defendants 
2 to 4 not only kept aloof in this crisis 
but threw obstacles in the way of things 
being properly done. In a word these 
three defendants never showed their face 
at all ; 4th defendant is said to have been 
found in the 5th defendant’s house and 
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8^nd'th.e excttse they have is that they were 
all ifi'danger of their lives. The learned 
Judge has examined the evidence very 
carefully as to this charge in which only 
the 4th defendant is concerned, and X am 
not prepared to say that he is wrong. 
Bat 1 think we possibly have not the 
whole history of this quarrel between the 
Bhattars and the manager and the Oom* 
mittee before us. The Bhattars no doubt 
imagined themselves to be in an impreg* 
nable position from the fact that they 
hold a hereditary office and are in fact 
the one permanent element in the temple 
staff. It was undoubtedly the duty of the 
Committee and the Manager the latter 
having a primary duty, to see that the 
worship at the Chithrai festival was pro¬ 
perly carried out and it is probably 
enough to say that if a Manager and the 
Committee pertmt a state of things to 
arise such as had arisen in this temple 
shortly before and during the Chithrai 
festival, it is proof positive that they are 
unfit, to hold the management of the 
Institution. I prefer, however, to rest 
my judgment principally on the first 
ground which is common to both the 
defendants, though it must not be sup¬ 
posed that 1 am in any way differing 
from the finding of the learned District 
Judge on the second ground. Both the 
appellants appeal to us that we should 
refrain from delivering judgment and that 
they might both be allowed to resign. 
Speaking for myself, I must say that 
they have made such an application 
too late and it. would have come from 
them with far better grace if. after they 
had seen how matters went before the 
District Judge when they heard the 
admissions made not only by the 3rd 
defendant but by one of themselves in 
the witness-box they had then applied to 
withdraw. It is difficult to appreciate the 
state of mind of men who after a long and 
patient enquiry are so determined to 
cling to this offico in which they have 
been fouad. and rightly in my judgment 
found, to have failed in their duty. Both 
these 'appeals must be dismissed with 
costs. 

Madhavan Nair, J.— I agree and 
have nothing to add. 

Appeal dismissed, 

■" I 
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Devadoss and WALiiACE, JJ. 

Yandlui'i Yellavianda —Plaintiff—:Ap" 
pellant. 


v. 


Eunchala Ghitambaram (died) and 
oth ers —Defendants—Respondents. 

Appeal No. 295 of 1923, Decided on 
21th November 1925, against the order of 
the Sub’J., Bapatla, D/- 27th November 
1922 in A. S. No. 106 of 1922. 

Hereditary Village Offices Act (3 of 1895) 
S. 21— Suit by Inamdar against his cosharer for 
possession of inam land Is not barred—Suit not 
based, on plaintiff's holding office and land being 
attached to It is not barred. 

Where a person sues for the possession of land 
which is his whether it be against a trespasser cr 
a^inst a cosharer he does not b ase his claim on 
his being the holder of the office but he bases 'his 
claim on his right to the land. The mere fact 
that it is inam land does not mean that the 
cause of action is based on his being the holder 
of the office. S. 21 has to be read along with 
S. 13, S. 21 does not take away the jurisdiction 
of a Court to entertain a suit for the recovery of 
possession of an inam land from a trespasser, or 
a tenant holding over or from a co-sharer who in 
order to defeat the plaintifi sets up a title in him¬ 
self and denies the title of the plaintiff : [33 Mad 
208 and 83 il/od. 235 ; 30 Afod. 126, Disf.J A* 

suit for possession of land not based on the fact 
that the plaintiff is the holder of the office and that 
tne land is attached to that office is cognizable 
by a civil Court. [P 506, C 1, 2, P 508, C 1] 

V,Ramados$ and V. Krishna Menon — 
for Appellant. 

F. 5. .Vu rasinihachari —for Respon¬ 
dents. 


uevadoss. J.— The plaintiffs suit is 

for the recovery of his l/6th share in 
the plaint property. The defendants 
contended that the lands in respect of 
which the relief was claimed were inam 
lands and the civil Court had no jurisdic¬ 
tion to try the suit. Both the lower 
Courts have held that the civil Court had 
no ‘jurisdiction to try this suit. The 

plaintiff has preferred this miscellaneous 
appeal. 

In order to determine whether the 
Court has jurisdiction or not we have to 
see what the averments in the plaint are 
and what is the cause of action of the 
plaintiff. The plaintiff sets out in his 
plaint that the plaint land was granted on 

cowl on 19th November 1897 and it ex- 

pire<.l witli the close of the year 

1912-19i:una thatDrfendI^t^;to 5 have 

been cultivating the land along with the 
1st defendant. The plaintiflf and his fa ther 
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with some of the defendants took poses- 
sion of the plaint property and the 2nd 
defendant instituted Original Suit No. 256 
of 1915 on the file of the District Mun- 
sif’s Court, Ongole, and obtained a decree, 
and took possession of the property on 

12th June 1917. The cause of action is 

set out as having arisen on 19th Novem¬ 
ber 1897 when the 1st defendant obtained 
a cowl in respect of the property, on 6th 
April 1913. when the cowl period ex¬ 
pired, and on 12th June 1917 when the 
Defendants 2 to 5 obtained possession 
under the decree in O. S. No. 256 of 1916. 
Defendants 2 and 3 set up various pleas 
one of them being that the suit lands . be¬ 
ing service inam the Court had no juris¬ 
diction to try the suit. The Subordinate 
Judge held that the suit was not cogniz¬ 
able by a civil Court on the bare finding 
that the suit land was inam land. 

The question is whether this suit is 
cognizable by a civil Court or not. The 
contention of Mr. Narasimhachariar for 
the respondent is that no suit in respect 
of any service inam land is cognizable by 
the civil Court. S. 21 of the Hereditary 
Village Offices Act III of 1895 is : 

No civil Court shall have authority to take 
into consideration or decide any claim to "succeed 
to any of the offices specified under S. 3 or any 
question as to the rate or amount of the emolu¬ 
ments of any such offices or except as providea 
for in proviso (ii) to sub-S. 1 of S. 13 any claim 
to recover the einolumeuts of any such office. 


If a suit is based on the fact that the 
plaintiff is the holder of the office and 
therefore entitled to the land the posses 
sion of which he seeks, then that^ suit 
would come within S. 21. If a plaintiff 
brings a suit for the recovery of any land 
alleging that he is the holder of the 
office and that another person who is not 
the office-holder is in possession of the 
land that suit also would come within 
S. 21. But where a person sues for the 
possession of land which is his whether 
it be against a trespasser or against a co- 
sharer he does not base his 
his being the holder of the office but 
he bases his claim on h^is right 

to the land. The mere fact ^ 

inam land does not mean that the 
cause of action is based on his being the 
holder of tlie office. S. 21 has to be read 
along with S. 13. S. 13 provides for a 
suit before the Collector : 

for any of the village offices mentioned in 
S 3 or the emoluments of such offices on the 
Ground th.at he is entitled under sub-S. (2) or (d) 
of S. 10 of the Madras Proprietary Estates Village 


Service Act of 1894 or under sub-S. 2 or 3 of S. 10 
or sub-S. 2 or 3 of S. 11 or S. 12 of this Act, 
the case may be. to hold such offices and enjoy 
such emoluments. 

In this case the plaintiff does not come 
into Court for recovery of land on the 
strength of his being an office-holder and 
that the lands being emoluments of the 
office. He seeks the Court’s aid for re¬ 


covering possession of the property which 
has been unlawfully taken from him. 
He alleges that a Cowl was granted in 
1897 and that the period of the Cowl ex¬ 
pired in 1912—1913 and that the defen¬ 
dants are holding over after the expiry 
of the lease that he and his father along 
with others took possession of the lands. 
The 2nd defendant filed a summary 
suit under S, 9 of the Specific Relief 
Act and got back possession from the 
plaintiff and his father. The main 
contesting defendants in this case are 
Defendants 2, 3 and 4. The 13th 

defendant, from whom they claim a 
portion of the land does not seem to con¬ 
test the suit seriously, though the vakil 
for the Defendants 2 to 4 appears for 
him as well. The contention of Mr. Nara¬ 
simhachariar is that the 13th defendant 
claimed the land as his and therefore the 
suit is one for the emoluments of the 
office. The 13th defendant does not say 
that all the suit land belongs to him. 
He is one of the persons entitled to a 
share of the land and the mere fact that 
be denies the plaintiff’s right would not 
be sufficient to convert the suit into one 
for the emoluments of an office.^ if the 
contention of the respondent is to be 
upheld it would mean that even though 
a man recovers property by a suit under 
S. 13 of the Hereditary Village Offices 
Act, if somebody trespasses on the land 
and asserts a claim to it, the jurisdiction 
of the civil Court would be ousted. 
Section 21 does not take away the juris¬ 
diction of a Court to entertain a suit for 
the recovery of possession of an inam 
land from a trespasser, or a tenant hoia 
ing over or from a cosharer who. in order 

to defeat the plaintiff, sets up a 
himself and denies the title of the 

^^Tn Seetham Naidu v. Doddt 

Courts as the ^and he i s not 

letting and expirv of the term, n -- 

(1) C1909J 33 Mad. 2Oa=20 M. h. J. yi- 
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called upoa to prove his title which the defen¬ 
dant wiH'bd estopped from disputing. 

The learned Judges observe at page 
210 : 

■ It is reasonable to hold, notwithstanding the 
apparent generality of theilanguage of S. 21, that 
•the jurisdiction of the civil Court is taken away 
in those cases in which it is conferred on the 
revenue Court by S. 13. 

The respondent relied strongly upon 
the concluding sentence of the judgment; 

the plaintiff will ■ not be entitled to 
base his suit on the title to the inam.’* 
This sentence does not mean that if the 
defendant chooses to say that 'the plain¬ 
tiff is not entitled to the land the juris¬ 
diction of the civil Court is ousted. 
What is meant by the sentence, as we 
understand it, is that the plaintiff is not 
entitled to sue on bis title to the inam, 
that is, on his being the office-holder and 
therefore entitled to the land. In another 
case in the same volume, Gavara Ra- 
manna v. Adabala Rattayya (2), the Chief 
Justice and Mr. Justice Krishnaswami 
Aiyar held that: 

“ A suit in the civil Courts for land, not based 
on the ground that such land constituted part of 
* the emoluments of any of the offices described 
in 8. 13 of the Madras Act III of 1895, is not 
barred by S. 21 of the Act. 

In that case the plaintiff sued for re¬ 
covery of land on the ground that they 
were private property of the plaintiff. 
The Subordinate Judge held that the 
civil Court had no jurisdiction to enter¬ 
tain the suit on the ground that the land 
was inam land and that the suit was 
practically for the recovery of the emolu¬ 
ments of Naikwadi office. The learned 
Judges held that the suit was maintain¬ 
able in a civil Court. They observe at 
page 237 ; 

The present suit does not fall within that 
section (meaning S. 21). It is not a claim to 
succeed Jio any of the offices mentioned in S. IS. 
It does not raise the question as to the rate or 
amount of the emoluments of any such office. 

The words: 

*' any claim to recover the emoluments of any 
such office under S. 21 do not apply to the pres¬ 
ent suit, sinoe the suit is not a suit for land 
based on the ground that the land constitutes 
part of the emoluments of the office. 

In the present case the plaintiff does 
not base his suit for the recovery of the 
land on his being the holder of the office 
and that the lands constitute the emolu¬ 
ments of the office. The observations of 
the learned Judges are applicable to the 
present ease. 

The ease A’estram Nar<Mim\ulH v. 

(2) [IQoe] 83 Mad. 885920 M. L. J. 94. 


Narasimhulu Palnaidu (3) does not apply 
to the present case. There the plaintiff 
sued to recover possession of the land, 
alleging that it was the emoluments of 
his office of karnam and that the defen- 

4 ^ 

dant resisted the plaintiff’s claim on the 
ground that the land was not the emolu¬ 
ments of his office but the private pro¬ 
perty of the plaintiff which passed to 
the defendant in execution of a decree 
obtained by him against the plaintiff. 
The plaintiff’s land was attached in 
execution of a decree for money, and in 
spite of the objection made by him on 
the ground that the attachment was pro¬ 
hibited by S. 5 of Act III of 1895 (the 
land being karuam’s inam), it was 
brought to sale and purchased by the 
defendant. He then sued before the 
Collector for recovery of the land, alleg¬ 
ing that he was a karnam and that the 
land was the inam attached to the office. 
The Board of Revenue, on second appeal, 
gave a declaratory decree in favour of 
the plaintiff as to bis title to the assess¬ 
ment of the land leaving him to sue if so 
advised in a civil Court to recover pos¬ 
session of the land. The plaintiff sued 
in the civil Court. But on a difference 
of opinion between two learned Judges 
the matter came up before a Full Bench. 
The plaintiff did not deny the debt nor 
did he seek to set aside the sale on any 
ground other than the inalienability of 
the land. As observed by Miller, J., at 
page 131: 


He oan, therefore, only succeed by showing : (1) 
that he is the karnam of the village entitled as 
such to enjoy the emoluments ; and (2) that the 
lands for which he sues is the emolument of his 
office. These must be the grounds of his suit, 
and these are , the grounds which give him his 
right of action before the Collector under S. 13 

(Ih 

The Pull Bench held that the suit was 
for the emoluments of a village office 
based upon the title of the plaintiff as 
the holder of the office. As already 
observed the plaintiff herein does not 
base his claim as being the holder of the 
village office. 


In Kotiah v. Reddamma (4) Seshagiri 
Aiyar, J., held that Act III of 1895 was 
not intended to take away the jurisdic¬ 
tion of the civil Court where trespass 
is alle^^ed against the defendant. This 
decision was uj^set in L. P. A, Nos. 105 
and 106 of 1916 on the facts, by a Bench 


(3) [1906] 80 Mad, 126=16 M. L, J. 614 ip b ) 

(4) [1916] I M. W. N. 2T8. ' 
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consisting of Spencer and Pnillips, JJ. 
vide Pattayija v, Kotiah (5). The 
learned Judges held that the suit ‘ was 
essentially one for the recovery of the 
emoluments' of a carpenter’s or black¬ 
smith’s service inam.” They observe at 
page 8 : 

In suits where'the plaintifi seeks to recover 
on the ground of a bare trespass, and no question 
of title is involved as in SeeOuim Naidu 

V. Doddi Rami Naidu (1), or, on the ground that 
the land is private property as in Oavara Ra- 
manna v. Adabala Rattayya (2) the suit is not based 
on any cause of action out of the plaintiff’s right 
to recover the property as an cmoluinent of an 
office, and in such cases the civil Court’s juris¬ 
diction may not be ousted. In such cases it is 
not necessary that the plaint should contain any 
mention of the fact that the land is an emolu¬ 
ment of an office. 

This observation is applicable to the 
present case. 

Mr. Justice Spencer and Mr. Justice 
Ramesam observe in Vanchinaiha Aiyat 
V, Bajagopala Aiyar (6) : . ^ 

q£ course a suit in which the plaintiff does 
not need to rely on his right to the office and its 
emoluments in order to succeed,^ such as would 
be the case in the instance cited in the words of 
Subramanis Aiyar, J. at page • 210 of Muvvula 
Seetham Naidu v. Doddi Rami Naidu (1) stands 
on a different footing meaning that such a suit 
is not exempted from the cognisance of a civil 
Court by S. 21 of the Hereditary Village Offices 

Act. . 

The principle of these decisions is that 

a suit for possession of land not based on 
the fact that the plaintiff is the holder 
lof the office and that the land is attached 
'to that office, is cognizable by a civil 
Court. The mere fact that the defen¬ 
dant denies the title of the plaintiff 
would not be sufficient to oust the juisdic- 

tion of the civil Court. 

In the result the judgtnents of the 
lower Courts are set aside and the suit 
is remanded for disposal on the m^its. 
The plaintiff will have his costs of'the Civil 
miscellaneous appeal and the costs of 
the suit in the lower Courts will abide 

its result. 

Wallace, J.—I agree. I have nothing 

to add. . , 

Suit remand ea* 


(5) [1917] M. \V. N. 7=S L. W. 151. 

(6) A. I. R. 1922 Mad. 361. 
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Ramesam, J. 

Gutha Viraraghavayycb —2nd Defen¬ 
dant. 

V. 

Veviulapalli Eamakotayya — Plaintiff 
*—Respondent. 

Second Appeal No. 814 of 1923, Decided 
on 17bh November 1925, from the decree 
of the Dist.-J., Guntur, in A. S. No. 92 of 
1922. 

{a) Hindu Law—Suit to contest alienation hy 
widow by one reversioner on behalf of aU. 

A suit by reversioner to contest an alienation by 
widow is really a suit on behalf of all the rever¬ 
sioners. 509 0 1] 

(6) Hindu Law^Consentlng reversioner 1$ 
estopped from questioning edienatton by widow* 

A reversioner who consents to an alienation by 
a widow is himself estopped from questioning it. 
A. I. R. 1923 All. 387 (F. B.) and A. I. R 1022 
Bom. 102, Foil. [P 503 0 23 

Ch. Hagava Rag —-for Appellant. 

S, Swaminadhan —for Respondent. 

Judgment.—The facts out of which 
this second appeal arises may be thus, 
briefly stated. One Vemulapalli Subbiah 
died about 1909, leaving his widow. 
Sithamma, the first defendant, and his 
mother, Bapamma, the 3rd defendant. 
On 2nd October, 1918 the Ist defen¬ 
dant executed a deed of gift in respect of 
some of the properties she inherited from 
her husband in favour of the 2nd defen¬ 
dant, Viraraghavayya who is l^r brother. 

This deed of gift is Ex. I. The tran^ 

action was consented to by the plamtift 
who was a cousin of the deceased 
Subbiah by a letter of consent, Ex. il. 
The present suit is brought by the piam 
tiff for a declaration that the deed of 
gift. Ex. I. is a forgery and does not bind 
the plaintiff and that the letter of 
consent executed by the 
is also a forgery and does not bma 
him. Both the Courts below found that 

the allegations of the plaintiff as to the 
circumstances under which Exs. I 
were executed were not made out. Euc 
the lower appellate Court also 

no consideration was received by tne 
plaintiff for giving the consent undei 
Ex. II. Before the present suit came on 
for trial the 1st defendant died, and the 
3rd defendant in this suit became the 

reversioner. She filed a suit for . 

Sion against the 2ncl defendant and that 
suit and this suit both came on foi tual 
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together:, an^ ih that other suit it was 
held that the deed of was not binding 
on Bapamma and Ba^raama got a decree 
Cor possession. Having disposed of that 
suit the District Munsiff held that, 
though the plaintiff's allegations on the 
circumstance under which Ex. I was exe* 
cuted were not made out the plaintiff is 
entitled to the declarations he sought in 
this case because, so far as Bapamma is 
concerned, the deed of gift was found not 
valid and binding in the other suit. On 
appeal to the District Judge, he practi¬ 
cally agreed with this view and dis' 
missed the appeal. The 2nd defendant 
^ffles this second appeal. 

It has been contended before me by 
Mr. Baghava Eao who appears for the 
appellant that, however, much Ex. I 
may not be binding on Bapamma or on 
all the reversioners other than the plain¬ 
tiff, Bamakotayya, it is certainly binding 
on the plaintiff himself on the other 
findings of the Courts below and an un¬ 
qualified decree declaring that the deed 
of gift is not binding on all the rever- 
isioners-cannot be sustained. I may here 
♦observe that the actual prayer in the 
plaint is for a declaration that Ex, I is 
not binding on the plaintiff and for a 
declaration that the letter of consent is 
not binding and valid on the plaintiff. 
But, as has been pointed out by Dr, 
Swaminadhan who appears for the res¬ 
pondents, a suit of this kind is really a 
suit on behalf of all the reversioners and 
though the plaint in this case is un¬ 
happily worded one may perhaps read it 
■as a plaint filed on behalf of the whole 
body of reversioners. But even then as we 
-do not now know who the reversioners 
will be at the time when Bapamma dies, 
the question has to be considered as to 
how far the plaintiff can get any decree 
if it happens that he will be the rever¬ 
sioner. 

In Bamasavii Goundan v. Nachiappa 
Gounda7i (l), Lord Dunedin observed at 

p.,539 : 

Of oourse somothing might bo done even beforo 
that timo \?bioh amounted to au actual election 
to hold the deed good. 

We have not got any further indica¬ 
tions in that judgment as to what such 
something might be. 

In Fateh Singh v. Thakur Bukmini 
Rainanii Maharaj (2) it was held that a 

(1) [1019] 43 Mad. 623-46 I. A. 72 (P. 0.). 

(a) A, 1. R. 1923 AU. 887 (F. B.). 
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reversioner who consented to an aliena" 
tion by a widow was himself estopped 
* from questioning it ; for it was found in 
that case that he did not receive any con¬ 
sideration for giving his consent and 
there was a prior declaratory decree ob¬ 
tained by another reversioner that the 
alienation was not binding on the rever¬ 
sioner. That case follows a decision of 
the Bombay High Court in Basappa v. 
Fakirappa (3). These two decisions have 
been concurred by me and Eeilly, J., in A. 
S. No. 368 of 1921 which was followed by 
me in another second appeal. The result 
will be that the decree given by the 
Courts below will be vacated and a fresh 
decree granted declaring that Ex. I will 
not be binding upon all the reversioners 
other than the plaintiff if they happen 
to be the reversioners at the time when 
Bapamma dies ; but so far as the present 
plaintiff is concerned, if he happens to 
be the reversioner when the succession 
opens, it will be binding upon him. I 
need hardly observe that I do not decide 
any question of limitation in this case, 
that is what the effect of long enjoyment 
on the part of Bapamma, adverse to the 
deed of gift, Ex. I, would be and how far 
a declaration of this kind will enable the 
2nd defendant to recover the property 
after Bapamma's death. I leave all these 
questions open. 

Each party will bear its own costs in 
the first Court. The respondent will 
pay the costs of the appellant here and in 
the lower appellate Court. 

Appeal allou'ed. 

(3) A. 1. R. 1922 Bom. 102. 
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Devadoss, J. 

(Peria Namhi) SHnivasachariar—^ 
Plaintiff No. 1—Petitioner. 

V, 

Kuna Kamasaviy Naicker and others — 
Defendants and Plaintiffs Nos. 2 to 3— 
Kespondents. 

Civil Revision Petition No. 1148 of 
1923, Decided on 30th September 1925, 
against the order of the Sub-J., Dindigul, 
D^- 12th March 1923, in O. S. No. 74 
of 1920. 
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Civil P. C., S. 92— Scheme suit—Decree for 
damages for loss by trustee's misconduct cannot 
be passed. 

Although in a scheme suit a decree for account 
may be passed against the trustee in office, a 
decree for damages for the loss caused to the 
devasthauam by the trustee’s misconduct cannot 
be passed. [P. 610, C. ll 

K. Hafah Aiyer —for Petitioner, 

M, Patanjali Sastri —for Respondents. 

Judgment. —^This is an application 
to revise the order of the Subordinate 
Judge of Dindigul directing payment of 
Cour6"fee on the amount mentioned in 
the plaint as damages on the ground that 
the proper Court-fee was not paid. The 
first plaintiff has preferred this petition. 

The contention of Mr. Rajah Iyer, for 
the petitioner, is that the order of the 
Subordinate Judge was without jurisdic¬ 
tion inasmuch as his client was entitled 
to ask in a scheme suit for an account 
i against the trustee. No doubt in a 
scheme suit a decree may be passed 
against the trustee in-office to account for 
the income of the property which was 
under his management. But in this case 
what the plaintiff has done is to ask for 
a specific sum to be paid by the defen¬ 
dant as damages for the loss caused to the 
suit devasthanam by the defendants’ 
misconduct. Claiming damages on account 
of misconduct is not one of the reliefs 
under S. 92, Civil P. C. 

If tho plaintiffs wanted the defendant 
to account for the income of the institu¬ 
tion of which the said defendant was the 
manager, be should have been asked to 
submit an account relating to his manage¬ 
ment. Prayer (b) of para. II of the 
plaint does ask for an account of the 
management. But prayer (c) wants the 
defendant to pay Rs. 53,000 and odd as 
damages for the losses caused to the 
devasthanam during his management. As 
this is made on a different footing from 
the ground of accountability of a trustee 
for the income of the property which was 
under his management, I think the order 
of the learned Sudordinate Judge is right 
and I dismiss the civil revision petition 

with costs. ^ ^ 

It is open to tho plaintiffs to file an¬ 
other suit after obtaining the consent of 
the Advocate-General for such reliefs as 
they deem proper. 

Petition dismissed. 


Solayappa Naicker —Plaintiff—Appel¬ 
lant. 

V. 

Shunmtigasundaram Pillai —Defend¬ 
ant—Respondent. 

Appeal No. 90 of 1924, Decided on 
20th November 1925, from the order of 
the Dist. J„ Ramnad, in G. M. A. ’No. 71 
of 1923. 

Provincial Insolvency Act (3 of 1907) and {Act 
6 of 1920)— Insolvent's right to have execution- 
proceedings stayed Is substantive right and is not 
abrogated by neto Act. 

The right of an insolvent adjudicated as such 
under Act 3 of 1907 to have execution proceed¬ 
ings against him stayed, unless the insolvency 
Court gives leave to prosecute them, is a sub¬ 
stantive right and is not abrogated by Act 5 of 
1920, and so an order for his arrest without leave 
of the insolvency Court is without jurisdiction : 
A. 1. P. 1923 Mad. 487 ; A. I. R. 1924 Mad. 368, 
Foil. [P. 510, 0. 21 

Watrap S. Subramana Aiyar —for 
Appellant. 

K. V. Venkaiasubramayya Aiyyar 
for Respondent. 

Judgment.—I am prepared to follow 
the judgments of this Court reported in 
Natesa Chettiar v. Annamalai Chettiar 
(l) and Rangiah Chettiar v. Annaswami 
Alwar Aiyangar (2) which imply that 
the right of an insolvent adjudicated as 
such under Act III of 1907 to have exe¬ 
cution proceedings against him stayed, j 
unless the insolvency Court gives leave' 
to prosecute them, is a substantive right.; 
That being so, it has not been abrogated : 
by the subsequent statute Act V of 1920. 
The order in E. P. No. 863 of 1923, [ 
dated 19th September 1923, to arrest res¬ 
pondent was not with leave of the in¬ 
solvency Court and was, therefore, with¬ 
out jurisdiction. 

It is contended that it has become 
final because no appeal was presented 
against it. But it was an order passed 
without notice. On 5th October 1923,. 
he was arrested, brought to Court and 
released on terms, and on 16th October 
1923, he put in his E. A. No, 692 of 
1923. There was, therefore, no order for 
arrest in force at the time he put in 
his E. A. and no question of res judicata^ 
therefore, arises. Appellant urges that 


(1) A. 1. R. 1923 Mad. 487. 

(2) A. I. R. 1924 Mad. 368. 
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the lower, appellate Oourfe should not 
have dlsoaissed his B. P. in tofco. I agree 
and direct that the E. P. be not dis* 
missed, bub be returned to the appellant 
with directions that it cannot be enter¬ 
tained by the executing Court unless and 
until the leave of the insolvency Court is 
obtained. The appeal is allowed to this 
extent only and is otherwise dismissed. 
The respondent will get his costs. 

Appeal partly allowed. 
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Venkatasobba Bao, J. 

{Kandala) Thiruvenkatacharlu and 
oth ers —Plaintiffs—Appellants. 

V. 

Shaik Altoo Sahib —Defendanc—Kes- 
pondent. 

Second Appeal No. 745 of 1923, Decided 
on 3rd November 1925, from the decree 
of the Sub'J., Chitboor, in A. S. No. 160 
of 1921. 

(a) Grant—Grant in Urn of wages ts resu- 
mable but grant burdened toUh condition of ser¬ 
vice cannot be resumed except for default of 
grantee. 

To determine whether a certain grant is resu- 
xnable or not, regard must be had to the nature 
of the tenure and to the fact whether the grant 
was made in lieu of wages for service or it was an 
absolute grant subject to the condition of the per- 
fotmanoe of the service. The relation between 
the grantor and the grantee is that of master and 
servant in the first case. In the second case, 
in absenoe 'of contract to the contrary, whether 
grantor requires the service or not is immaterial, 
tho only question being whether there has been 
default on the part of the grantee. [P. 512, C. 1, 2] 

(6) Ctvtl P. C., S. 100 —Inferences from facts 
or circumstances can be set aside only if they are 
wrong, 

Where an inference is drawn from certain facts 
or oiroumstanoes, it must be shown that the 
lower appellate Court has made some mistake 
before its finding can be set aside in second 
appeal. [P* 612, C. 2] 

(c) Eoidence Act, S. 114—For making pre¬ 
sumptions sofne connexion betweefi facts proving 
and to be proved must be shown. 

Presumptions are not made at random. Some 
connexion must be shown to exist between the 
fact proving aud the faot to be proved, which 
warrants an inference from the one to the other 
when the two are brought into proximity. 

[P. 612.0.1] 

(d) Orant-^^Mamtndar can resume grant ofUy 
tf land ts fn «am(>idar( and ts asseseed to 
revenue-’-Jnclushn q/ revenue is prasumed tf ser¬ 
vices for the grant were personal. 

Whether a namtndar can resume a grant, will 
depend upon whether the revenue from the laud 


was or was not included in the assets of the 
zamindarl at the time of the settlement. If it 
was included, the right of resumption would be 
with the zamindar, if not, he would not have that 
right. If there is no direct evidence to show 
whether the revenue was or was not included, 
one may turn to the nature of the services as 
they may furnish a clue. If the services were 
personal to the zamindar, it may reasonably be 
assumed that the Government would not have 
exempted the land from the revenue, but would 
have treated it, foj: the purpose of the settlement, 
as revenue-paying land. [P. 613, O. 1, 2] 

(e) Grant—No presumption exists either of 
grant being service grant or that services were 
personal. 

In case of grants there is no presumption that 
it was made in lieu of wages for service, or when 
the grantor proves that the services were personal, 
that the grant was made in lieu of wages. The 
person claiming resumption must make out his 
title to resume: Case-law reviewed. (1911) 
2 M. W. N. 406, Dlst. [P. 613, C. 2, P. 514 C. 1] 

C. S. yenkatachariar and N. S.Banga- 
swami Aiyangar —for Appellants. 

B, G. Sankaranarayana —for Respon¬ 
dent. 

Judgment. —The plaintiffs, who are 
the inamdars of Lupuchendrapet. seek to 
resume the plaint land which was granted 
for mudam service and to recover posses¬ 
sion of it with mesne profits. The 
defendants contend that the land has 
been in the possession of their family for 
about 150 years and that they are enti¬ 
tled to enjoy it so long as they are able 
and willing to perform the duties of 
mudam, that there has been no default 
and that the land cannot, therefore, be 
resumed. 

The District Munsif has found that the 
land is not resumable and the Subordi¬ 
nate Judge has confirmed this finding. 
The plaintiff has filed the present appeal. 
The lower appellate Court, on a review 
of the whole evidence, has come to the 
conclusion that the grant cannot be 
resumed. This is what the learned Judge 
says : 

1 am not satisfied on the evidence that the 
iuam is resumable. 

The appellant asks me to reverse this 
finding. The learned Judge has also 
found that there has been no default on 
the part of the defendants and the 
correctness of this part of his judgment 
has not been questioned. 

In arriving at his oonolusion that the 
grant is not resumable, the Subordinate 
Judge has relied to some extent upon the 
conduct of the plaintiffs as disclosed in 
various proceedings and upon the in¬ 
congruous statements which they made 
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from time to time. He has also relied 
upon the fact that the defendants have 
expended money and dug a well. Fur¬ 
ther, the defendants and their ancestors 
have been long in possession and the 
second witness for the plaintiff, who is 
70 years old, has admitted that the grant 
was made before his time. 

Madam's duties are said to consist in 
looking after the harvest of the crops, 
watching the heaps of harvested produce, 
placing seals upon them, preventing 
removal of cowdung from waste lands 
and general supervision of harvest ope¬ 
rations. The first witness for the plain¬ 
tiff admits that the inamdars as well 
as the rj^ots are interested in the 
performance of these duties. I need not 
go more minutely into the evidence. 
Although the Sub-Judge refers to certain 
authorities which contain observations 
regarding onus of proof, he has not him¬ 
self decided the case with reference to 
any presumptions. His finding is the 
result of his appreciation of the evidence 
independent of the rule of onus of proof. 
It has not been shown that his finding is 
wrong or vitiated by any mistake and 
I must therefore accept it in second 
appeal. 

Regarding the nature and incidents of 
service tenure and the presumptions that 
may be drawn in dealing with such 
tenures, there has been a fairly long 
argument before me. I shall therefore 
proceed to discuss these points. The 
finding that the land is not resumable 
implies that the grant was burdened with 
service. 

To determine whether the grant is 
resumable or not, regard must be had to 
the nature of the tenure. Was the grant 
made in lieu of wages for service or was 
it an absolute grant subject to the condi¬ 
tion of the i)erformance of the service ? 
First, dealing with grants of the former 
description : the relation between tlie 
grantor and the grantee is that of master 
and servant. Instead of remunerating 
the seivant by wages, the master grants 
land to him, and treating the rent pay¬ 
able as equivalent to wages the grantor 
makes remission of the rent. The con¬ 
tract, liowover, is, in essence, one of sor- 
■s ice, and as the master can, on termina¬ 
ting tlm employment, cease to pay wages, 
in like manner lie may resume the grant 
on dispensing with services. The servant 
cannot comijcl his master to continue to 


employ him on the score that he is wil¬ 
ling and able to serve. 

^ Now let me turn to the seconcl descrip¬ 
tion of grants, those burdened with ser¬ 
vice. The position here is that there is 
no absolute grant but a condition is 
annexed to it. On the breach of the 
condition, the grant may be resumed. 
The condition being the rendering of the 
service, if the grantee commits default in 
its performance, the grantor becomes en¬ 
titled to resume the grant. The mere fact 
that the grantor no longer requires ser¬ 
vice does not give him the right to resume 
the grant. Whether he requires the ser¬ 
vice or not is immaterial, the only 
question being whether there has been 
default on the part of the grantee. 

It is also recognized that in the case 
of a grant burdened with service, it may 
be made a condition of the grant that it 
should cease when the services are no 
longer required. But in the absence of a 
provision to that effect, land held under 
that grant is not resumable unless the 
grantee commits default. This does not 
affect the main divison of the gi'ants 
under two headings, namely, those 
burdened with service and those made 
in lieu of wages : See Forbes v. Meer 
Mohomed Ttequee (l), Lakkam Gavda v. 
Keshav Anndji ; (2) and Yellava Sakreppa 
V. Bkimappa Gireppa (3). 

Where there is a grant in ’ writing and 
it is produced, on a construction of it 
will depend the nature of the tenure, 
whether the grant was made in lieu of 
wages or was burdened with service. But, 
where, as in the present case, either the 
original grant was not in writing or in 
any event is not before the Court, the 
nature of the tenure can be determined 
only on the evidence given. The Subor¬ 
dinate Judge agreeing with the trial 
Court has found on the evidence that 
the grant is not resumable. W^here an 
inference is drawn from certain facts 
or circumstances, it must be shown that 
the lower appellate Court has made 
some mistake before its finding can be 
set aside in second appeal. I am not 
satisfied that the appellant has succeeded 
in showing that the finding is liable to 
be reversed. __ 

(1) [1870] 13 M. 1. A. 438=5 B. L. R. 529= 

14 W. R, 28=2 Suther. 858=2 S-ir. 588. 

(P. C.). 

^2) [1901] 28 Bom. 305=6 Bom. h. R. 364. 

(3) [1014) 39 Bom. 68=17 Bom. L. R, 12S. 
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'The appellant’s learned vakil has oon." 
tended that this appeal ought to be dec!" 
ded with reference to two presumptions : 
one of them broad, the other more 
limited. When the quession arises as to 
the class to which a specified grant be¬ 
long, he contends that it should be 
presumed that the grant was one 
made in lieu of wages of services. 
Putting it in other words, the grantor 
has only to come to Court and show- that^ 
it is a sevice grant. Nothing further need 
be done by him and the Court is bound 
to presume that the grant was in lieu 
of wages. The next presumption which 
he asks should be drawn is, that when 
the grantor proves that the services are 
personal the Court should infer that the 
grant was made in lieu of wages. The 
range of this presumpbion*is somewhat 
more limited, for, this assumes that the 
grantor has at least to prove one fact, do 
nothing more and the Court will at once 
presume that the grant is resumable. 

For making either of these presumtions, 

I do not believe there is the ‘slightest 
ground. Presumptions are not made at 
random. Some connexion must be shown 
to exist between the fact proving and the 
fact to be proved which warrants an in¬ 
ference from the one to the other when 
the two are brought in to proximity. On 
many and varied circumstances may 
depend what kind of grant a man may 
choose to make. To presume at the very 
outset of a case that the grant is one in 
lieu of wages, does not seem to be in 
conformity with reason. 

The second presumption referred to is, 
in my opinion, also opposed to reason. 
Having regard to the springs of human 
action, can it be said that a man is less 
likely to make an absolute grant burden¬ 
ed with personal service, or again, can it 
be said that when services are of a public 
nature there is any strong impelling mo¬ 
tive for not making the grant in lieu of 
remuneration for those services ? There 
exists thus on principle no ground for 
making either of the two presumptions. 
1 am also satisfied that this is the posi¬ 
tion established by authority. 

Before discussing the cases on the 
point, I should like, in order to remove a 
confusion that prevails, to refer to a pro* 
sumption that is permissible and has often 
to be drawn. When a samindar seeks to 
resume a grant, the question arises, is the 
^nd included in the lamindari ? This 


will depend upon whether the revenue 
from the land was or was nob included 
in the assets of the zamindari at the time 
of the setblemenb. If ib was - included, the 
right of resumption would be with the 
zamindar, if nob, he would nob have that 
right, If there is no diveet evidence to 
show whether the revenue was or was not 
included, you may turn to the nature of 
the services as they may furnish a clue. 
If the services were personal to the 
zamindar, it may reasonably be assumed 
that the Government would nob have ex¬ 
empted the land from the revenue bub 
would have treated ib for the purpose of 
the settlement as revenue-paying land. 
The reason is obvious. Ib was the Zemin¬ 
dar that had the benefit of the services 
and there would be no reason why the 
Government should not assess the land 
to revenue, for the services were after all 
an equivalent of the rent. A presump¬ 
tion is, therefore, made that when the 
services are proved to be personal, the 
right of resumption, if it exists, vests in 
the zamindar. ‘This is the presumption 
that decided cases very often refer to and 
this presumption and its implications are 
misunderstood and some loose thinking has, 
I am afraid, given rise to some laxity of 
expression, 

I shall now examine the cases on the 
point. Forbes v. Meer Mahomed Tiiqiiee 
(l) is one of the earliest and most autho¬ 
ritative of the decisions. The zamindar 
sued for the resumption of a jaghir. Their 
Lordships of the Judicial Committee deal 
with two questions (l) regarding the 
nature of the tenure ou which the lands 
were held, (2) whether the jaghir lands 
were made the subject of assessment at 
the settlement. Having held on the 
second point that the jaghir was included 
in the zamindari, their Lordships pro¬ 
ceed bo ask the question : " But is it a 


necessary consequence of this finding that 
the appellant is entitled to resume these 
jaghir lands They then observe that 
his right to do so must dej^end upon the 
nature of -the tenure. They distinguish 
between the two categories of grant and 
conclude that the grant before them is 
one burdened with service. In the course 
of the discussion they observe that the 
grantees they were dealing with were not 
the private servants of the Zemindar. But 


they do not anywhere say that if the 
services were private or personal, there 
would arise a presomptioa that the grant 


« 


514 Madras Thiruvenkatacharlu v. Shaik Altoo (Venkafcasubba Rao, J.) 1926> 


was made in lieu of wages. On the con¬ 
trary, in the concluding paragraphs of 
their judgment, they remark that it lay 
emphatically upon the zamindar who is 
seeking to dispossess or to rackrent the 
grantees to make out a clear title to 
resumption. He, in their opinion, 
failed to discharge the onus and his suit 
was, therefore, dismissed. This case, there¬ 
fore, far from recognising the rule of 
presumption contended for by the apple- 
lant, clearly lays down that the rule 
is the other way namely, that the onus of 
proof is upon the grantor claiming resump¬ 
tion. 

Lakham Govda v. Keshav Annaji (2) is 
a suit by the inamdar to resume lands 
alleged to be held on-service tenure. 
Jenkins, C. J. and Chandavarkar, J., 
assume for the purpose of their judgment 
that the tenure was connected with 
services and proceed to examine if the 
plaintiff was entitled to resume. They 
refer to Forbes v. Meer Mahomed Tuquee 
(1) and the classification of'grants adopted 
in that case, and in the end dismiss the 
plaintiff’s suit observing that it lay upoa 
him to make out that the combination of 
the grantee's interest and his obligation 
to serve was such, as to permit of re¬ 
sumption. This ease follows the Privy 
Council decision and holds that the onus 
is upon the party claiming the right to 
resume. 

A contention similar to the one ad¬ 
vanced by tho appellants was raised in 
Yellava SaJcreppa v. Bhimappa Gireppa 
(3). The learned Judges rejected it 
saying that there is no presumption that 
where the services are personal the 
grantor has a right to resume the land. 
They say that that is the Bombay law, 
though they add very guardedly that the 
law is possibly different in Calcutta and 
Madras. This does not show that the 
law is in fact different in these provinces, 
but it clearly shows that in Bombay such 

a presumption is not drawn. 

The question apain arose in Chand~ 
rappa v. Bhima'bi'H'Dasappa (4). 
Beaman, J., refused to recognize any such 
distinction between public and^ private 
services remarking that the distinction 

attempted is vicious. ^ 

In haslingappa v. Ghandrappa (5j it 
was again held that the onus is Upon the 
plaintiff seeking to resume. 

' "{4)lVji8yZ3 Bom, 37=20 Bom. L. R. 779. 

(5) [1916] 18 Bom. L. R. G95. 


With reference to the observation in 
Yellava Sakreppa v. Bhimappa Gireppa 
(3) that possibly the law in Madras is 
different, 1 must point out that Lakham 
Gavda v. Keshav Annaji (2) has been 
followed in this province in Bamaswami 
Fattar v. Lakshmi Varassiar (6), and that 
Yellava Sakreppa v. Bhimappa Gireppa- 
(3) has been referred to and followed by 
Seshagiri Aiyar, J., in Mratyunjayudu v. 
Rajah of Pittapuram (7). It cannot 
therefore be said that the Madras law is 
different from the Bombay law on this 
point. 

Radha Pershad Smgh v. Budhu 
Dash ad (8), relied on by the appellant, 
proceeds, with all respect, on a miscon¬ 
ception. In it, a twofold classification 
of grants is made. First, it is said there 
is a distinction between a grant for 
services of a public nature and a grant 
for services of a private nature. In the 
former the zamindar cannot resume, 
while in the latter he may. Secondly, 
it is said that there is distinction 
between grants of an estate burdened 
with service and grants in lieu of wages- 
This twofold classification is, in my 
opinion, unnecessary and loses sight of 
the real principle involved. The main 
division as pointed out by Beaman, 
Ghandrappa v. Bhima-bin'Dasappa (4/ 
is that of grants burdened with service 
and that of grants by way of wages for 
service'. Bach of these two main 
categories may again be sub-divided ac¬ 
cording to .the nature of the services, 
personal or public. The judgment in 
Radha Pershad Singh v. Biidhu Dashad 
(8) loses its value by reason of this nais" 
take and I am not prepared to agree with 
the view that when services to be ren 
dered are personal the grantor has a 
prima facie right to resume the grant. 
It further seems to me that Radha Per- 
shad Singh v. Badhu Dashad (8)_ 
opposed to the authority of tho Privy 
Council decision in Forbes v. Meer Maho¬ 
med Tuquee (l). 

If the Madras cases are examined they 
do not support the appellant’s contention. 
The sentence in Saniyasi v. Saliir 
Zamindar (9) that is relied on reads 
thus : _ 


(6) A, I. R. 1923 Mad. 572. 

(7) [1915] SO M. L. J. 132=(1916) 1 M. W. 

279. 

(8) [1895] 22 Cal. 938. 

(9) [1883] 7 Mad. 268. 



1926 Thiktjvenkatacharlu v. Shaik Altoo (Venkatasubba Eao, J.) Madras 515 


It is ordinarily competent to a zamindar to 
dispense with such services and to resume the 
tenme. 

This may only mean that if the grant 
is in lieu of wages it may ordinarily be 
resumed. There is nothing to show that 
the learned Judges meant to say that if 
the services are personal they would pre" 
sume that the grant was one made in 
lieu of wages. I cannot regard this as 
an authority for the proposition con¬ 
tended for. 

In Mahadevi v. Vikrama (10; the 

following passage is relied on ; 

Now it is. admitted on behalf of the appel¬ 
lants that if the land was hold on service tenure' 
it is resumable at the will of the zamindar for 
the time being in possession. 

What is the tenure that is referred to 
in the above passage ? All lands held on 
service tenure are not resumable. There 
are two kinds of service tenures. The 
learned Judges were presumably referring 
to grants made in lieu of wages. 
The words literally taken mean that 
both kinds of grants are resumable which 
of course, is not the case. I am unable to 
see how this supports the appellant’s 
contention. 

In Sri Majah Sohhanadri Appa Rao v. 
Venkatanarasimha Appa Rao (ll) there 
is an observation at page 408 that it is 
for the grantee to make out that the land 
is not resumable. This case went up to 
the Privy Council and the decision of the 
Madras High Court was confirmed. But 
their Lordships of the Judicial Committee, 
while agreeing with the conclusion of the 
learned Judges, observe that their judg¬ 
ment does not imply that they adopt in 
entirety their reasoning. This is an 
important reservation and must not be 
lost sight of. 

In Vadisapu Appandra v. Vyj'ichendra 
Vee 7 'ahhadraraja (12), there is a passage 
at page i.408 to the effect that in this 
Presidency there is a series of decisions 
and that where a land granted on service 
tenure was included in the assets of 
zamindari at the time of the settlement 
there is a presumption that the zamin¬ 
dar can resume. This only means that if 
the question is between the Zamindar 
and the Government as to who has the 
right to resume, the fact that the land is 
included in the zamindari indicates that 
the right vests in the zamindar. This 

(10) [1891] 14 Mad. 86^ 

(11) [1903] 36 Mad. 403. 

(13) [mi]3M. W,N.406*=10M. L. T. 391. 


passage does not help the appellant. 
There is another passage at p. 409 where 
the learned Judges say that in the case 
of a grant subsequent to permanent 
settlement to which personal services are 
attached, the burden of proving that it is 
not resumable is on the grantee. In the 
first place, with all respect, I cannot 
accede to this proposition. Secondly what 
difference does it make in regard to the 
present question, whether the grant was 
prior to or subsequent to the permanent 
settlement ? 

There is one ‘.other case cited by the 
appellant to which I must refer. In 
Gajapatlii Maharaju v. Sondia Prahalada 
Binoy Ratna (13), Ayling, J., observes at 
page 180 that the services are of a per¬ 
sonal character and for the reason the 
inams are resumable by the zamindar. 
This observation, if I may say so with 
respect, is not quite accurate and I may 
point out that in a later case the same 
learned Judge expresses his view some¬ 
what very differently. In Mruitunjayudu 
V. Rajah of Pittapicram (7), Ayling, J. 
differing from Sadasiva Aiyar, Jobserves : 

I can fiod no authority for holding that the 
nature of the services makes any difference in the 
case of such a grant, though in the case of a 
service grant, where lands are held and enjoyed in 
lieu of wages, the power of arbitrary resumption 
would largely turn on whether the services were 
private or public. 

By reason of the difference of opinion 
there was a Letters Patent Appeal and 
Seshagiri Aiyer and Phillips, JJ., held, 
Sir John Wallis, C, J., dissenting, that 
the grant was a grant burdened with 
service and was not resumable. The 
judgment of Ayling, J., was upheld. 
Seshagiri Aiyer, J., at page 144 observes : 

The next conteution is that as the service was 
personal it was open to the Zamindar to dispense 
with it and to resume the land. Here ag-.^iu, it is 
not in every case of personal service that the 
grant can be resumed. 

It is thus clear that both on priuciplo 
and on authority, neither of the presump¬ 
tions contended for by ‘the appellant 
can be accepted. The plaintiff who seeks 
to resume must make out his title. As 
the appeal has been argued aii sdme 
length, I have reviewed the law and 
shown what in my opinion the right prin¬ 
ciple is. But, as I have said, the lower 
appellate Court has not considered the 
case with reference to any rule of onus 


(13) [1914] M. W. N. 179=14 M. L. T. 563. 
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of proof, bufc has on the other hand 
arrived at a finding on a consideration of 
the entire evidence. Whether my view 
is correct or not it follows that the judg¬ 
ment of the Subordinate Judge must 
stand. The second appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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Spencer, J. 

Mioiiisicayni Pillai —Appellant. 

V. 

Mahdi Hussain Khan Sahib —Bespon- 
dent. 

City Civil Court Appeal No. 38 of 1924* 
Decided on 10th November 1925, from 
the decree of the City Civil Court, 
Madras in Original Suit No. 225 of 1920. 

Civil P. C., S. 162— Correction hivolving a 
larger sum by one party to another long after 
satisfaction of decree cannot be made. 

A Court would not be justified in making a 
correction which involves the payment of a larger 
sum of money by one party to another, long 
after satisfaction has been recorded, and when 
nothing remains to be done and the decree has 
become dead: 12 96 Applied. [P. 517, C.l] 

a. Sriramacharia'i —for Appellant. 

M. S. Venhatarama Iyer and R. N. 
Rajagopala lyei —for Eespondents. 

Judgment. —The respondent brought 
O. S. No. 225 of 1920 under the Madras 
City Tenants’ Protection Act to eject 
the appellant. Under S. 9 of that 
Act the appellant applied for an order 
that the landlord should be directed to 
sell the land for a price to be fixed by 
the Court. The result of the suit was 
that the appellant got a decree on 
12—5—1922 directing the respondent to 
convey the land to him upon his paying 
Rs. G15—6—10, being the value of the 
land at the rate of Rs. 1.100 per ground, 
and that the appellant should pay the 
respondent liis costs and past and future 
mesne profits. On 10 7 1923, in E.P. 

249 of 1923, the respondent applied for 
execution by attachment and sale of the 
superstructure. On 18 12 1923, the 

appellant applied in C. M P. 1814 of 
1923 for a direction of the Court to the 
respondent to execute and register the 
conveyance, and gob an order that respon" 
dent should execute a conveyance in three 
weeks. On 5—12—1923 the decree was 
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entered as satisfied and the execution 
petition noted as disposed of. On 
24—9—1924 the respondent applied 
under S. 152 of the Civil Procedure 
Code for an amendment of the decree 
by altering the amount to be paid as 
the price of conveyance from Rs. 615-6-10 
into Rs 756—4—0. The appellant filed 
a counter-afl&davib alleging that the 
respondent was vexatiously attempting 
to get more money out of him by this 
means and delaying to attend the Regis¬ 
trar's office for registration of the con¬ 
veyance. The City Civil Court Judge 
observed that the amendment asked for 
was the rectification of a slip due to the 
mistake of a clerk and that the petitioner 
was not estopped from applying and 
accordingly he made the order from 
which this appeal has been preferred. 

Now S. 152 of the Code of Civil Pro¬ 
cedure permits clerical or arithmetical 
mistakes in judgments and decrees to be 
corrected at any time, but it is question¬ 
able whether a Court would be justified 
in making a correction which involved the 
payment of a larger sum of money by 
one party to another, long after satisfac- 
ction had been recorded, and when noth¬ 
ing remained to be done and the decree 
had become dead. Under the old Code 
of Civil Procedure, before errors in decrees 
were permitted by S. 152 to be correc¬ 
ted "at any time”, and when the making 
of corrections was under S. 206 made 
obligatory and not discretionary, the 
High Court of Calcutta in Fakkarudin 
Mahomed Ahsan v. Fhe Official Trustee 
of Bengal (l) held that matters which 
might have been discussed in the course 
of execution proceedings could nob be 
re'opened after execution had been closed 
and the decree satisfied. The learned 
Judges observed that if a judgment-debtor 
desired to show that more money had 
been levied from him under the execution 
than was due from him under the decree, 
the only course open to him was bo 
apply for a review of the order, which 
declared the decree to be satisfied and 
the execution i^roceedings struck oft. ^ 
Under the present Code the Allahabad 
High Court, in Pitam Ral v. BaUoant 
Sitigh (2) revised an order of a Subordi¬ 
nate Court amending a money decree 
which had been completely satisfied. 
Daniels, J., observed : ^ 

(1) L1«84J 10 C.il. 633. 

(2) A. I. R. 1925 All. 556. 
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When a decree for money has been finally 
satisfied and discharged the Court is functus 
officio and can no longer entertain an application 
for amendment under S. 15‘2 of the Code of 
Civil Procedure. 

In Sheo Prasad Bai v. Dharam Sen 
Bai (3) it was stated that, 

the dictum to the effect that where a decree 
had been completely executed the court execut¬ 
ing the decree is functus Cfficio has not found 
complete favour in sabsequeut decisions. 

Nevertheless on the facts of that case, 
the Court dismissed the second appeal 
of the judgment-debtor against an order 
of an executing Court confirmed by the 
District Court refusing to cancel the 
execution proceedings on the ground that 
lands not covered by the decree had been 
delivered. 

I am of opinion that the ground u^n 
which Pathan Bi v. Mytheen Btct (4} 
was disposed of, namely, that an amend¬ 
ment of a decree after satisfaction has 
been entered up is a mere nullity unless 
steps are also taken at the same time 
to set aside the order recording satisfac¬ 
tion, is a sound objection to the pro¬ 
cedure of the lower Court in this case 
in amending its decree at the stage when 
the respondent applied for amendment. 

I also think that this application should 
have been rejected on the ground that 
it involved a substantial alteration of 
the terms upon which the land was to 
be conveyed. 

It is contended that, because the lands 
were found to measure 165, scj. feet the 
price necessarily had to be varied, after 
the rate had been fixed at Rs. 1,100 
per ground. In answer to this contention 
the appellant stated in his counter-affi¬ 
davit that the land measured only 1,386 
sq. feet. The Judge has not decided in his 
order now appealed against which figure 
is correct. He only*says t If the land 
is 1650 sq. feet the plaintiff is entitled to 
Rs. 766-4-0". Moreover, the method by 
which the sum given in the decree was 
arrived at ds not of consequence after 
the decree has been executed without 
objection. If the defendant had known, 
before he took a conveyance for the land, 
that he woul dhave to pay Rs. 150 moer 
than the sum ordered in the decree, it 
would have been open to him to have 
given up possession of this land and taken 
compensation under S. 3 of the Act 
instead of getting a conveyance executed 
by Court and registered. T he plaint iff. 

I- 0. 948. 

(i) [1908] 19 M.L,J, 98. 
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having taken all that was due to him 
for costs and mesne profits, and having 
allowed this petition to be entered as 
disposed of and the decree as satisfied, 
cannot plead mistake and demand a 
larger sum as consideration for doing 
that which has been done already. 
S. 9, Cl. 3, declares that ‘ upon 
a final order being passed directing the 
conveyance of the land by the landlord 
to the tenant, the suit shall stand dis¬ 
missed”. The respondent’s application 
may thus be regarded as an attempt to 
re-open a closed suit and he is estopped 
from putting forward a plea that the 
decree is wrong by his conduct in not 
taking the objection earlier. 

The appeal is, therefore, allowed with 
costs and the lower Court’s order direct¬ 
ing an amendment of the decree is 
quashed. 

Appeal allowed. 
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Devadoss, J. 

E. Bajaoopalachariar--^P\^\xit>\^ —Ap¬ 
pellant. 

V. 

Sami Beddi and others —Defendants— 
Respondents. 

Second Appeal No. 1548 of 1922, Deci¬ 
ded on 1st May 1925, from the decree of 
the Dist. J., Ghingleput, in A. S. Nos. 295 
and 296 of 1920. 

ijc (a) Hhidu Latv—Limited otvtier InheriiUig 
considerable property cany^ot charge the reversioyt 
/or debts which can be met tdth from the Income. 

\Yhero a woman inherits considerable property 
as a limited owner she is not. entitled to ohjirge 
the reversion with debts contracted by her when 
she could have met those debts from the income 
of the property. But where the income is not 
suflioient for her own maintenance, or for other 
purposes, such as pilgrimage to holy places, etc., 
a limited owner can alienate the pro^^rly to the 
prejudice of the reversion. [!'. 6i9, C, 1] 

ije (6) Hindu Lau'-^Pcversloyicr—Debts con- 
tracted by mother for marriage of her son are not 
binding on m ersloncr.'c. 

There is no obligation under the Hindu Law 
on the part of a mother to got any of her sons 
married, and so a debt oontnicted by her for the 
marriage of any of her sons is not binding on the 
reversioner. [P. 519, C. 2] 

jjc (c) Hbidu. Laic — lleversioner — Mere consent 
by a rocerstoncr i!o a frunsoeffon by tcldov 1$ 
not estoppel in every case. 

If a reversioner by hia act which amounts 
either to ratuication or election, or some other 
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Act which he has dooe after the.reversion opened, 
•in order to make the alienee believe that he was 
standing by the transaction and that he was 
prepared to allow it to bo good, he cannot after¬ 
wards resile from that position ; but by the mere 
■consent to the trans<action at the time when it 
takes place, it cannot be said that in all cases 
a reversioner is estopped from contesting the 
validitv of the transaction after the death of the 
limited owner; A. L B. 1922 All. 297 ] 46 Cal. 
566 (P. C.) and A. L B. 1922 Bom. 102. 

K. Bh ashy am Aiyangai for Appel* 
lanfc. 

A. Viszoanatha Aiyai —for Kespon* 

dents. - 

Judgment.— The plaintiff s suit is for 

.possession of ono'fourth share of the 
family property and for a declaration 
that certain alienations are invalid. In 
this appeal the property in dispute is 
comprised in Sch. B to the plaint. The 
District Judge has dismissed the plain¬ 
tiff’s suit so far as the Sch. B property 
is concerned. The plaintiff has preferred 

this second appeal. 

The first point raised by Mr. Bhashyam 
for the appellant is that what was sold 
to the 58th defendant under his mort¬ 
gage decree was only the life-interest 
of the plaintiff’s mother. In support of 
that contention he relies upon Ex. B-d 
which is a statement put m by the 2nd 
defendant in O. S. No. 34 of 1901. who 
was 'the mortgagee decree-holder, and 
who brought the property to sale under 
his mortgage decree obtained against the 
plaintiff’s mother, Alamelammal. One 
of her sons brought a suit for a declara¬ 
tion that the property was the^ 
of his father and the alienation by the 
mother was not binding upon him^ and 
upon his brothers. After the written 
statements were put in, the 2nd 
dant, the decree-holder, consented to 

having the properties sold lyithout pre^ 

iudice to the rights of the 
ar^mment advanced by Mr. Bhashyam is 
th^t the mortgagee decree-holder by 
nnfctinc in this petition, consented to 
avc only the life-interest of the mother 
sold tr execution of his decree. His 
contention is not 

pleadings in ^he^ca^e^ g^nfortunate^y 

not been filed in t^is case, but there is 

the statement of the f 

mother, Ex. E-1. from which ^ 

that the plaintiff ..‘^'‘Lfaer 

pioperty was the property of the fathei 

Ind not that of the mother, and the 

plaintiff did not set up the contention 


that even if the property was the pro¬ 
perty of the mother, she only had a 
daughter’s interest and, therefore, what 
could be sold was only her life-interest. 
In para, 1 of Ex. E-1, the 1st defendant, 

Alamelammal, says: 

The suit property belongs to the 1st 
defendant. The plaintiff has no concern and 
enjoyment whatever therein. It is • not even the 
plaintiS’s ancestral property. The 1st defendant 
got it ancestrally and is enjoying it with patta 
from 1858. 

Para. 2 makes the matter clear : 

The plaintiff’s father instituted a suit 0. 8. 
No. 452 of 1898. ia the District Munsif’s Court, 
Chingleput, against this defendant for recovery 
of the suit property and some other property. It 
was decided that the property belonged to this 
defendant and tbe plaintiff’s suit has been 
dismissed.” 

In the light of the pleadings in O. S. 
No. 34 of 1901 it cannot be said that the 
plaintiff and his brothers put forward 
the case that the mother was only 
entitled to a life-interest as a daughter 
and they were entitled to the reversion 
In the absence of such a contention in the 
pleadings, and in the absence of an issue 
to that effect, it cannot be said that the 
2nd defendant consented to selling 
the life-interest of the Ist defendant, Al¬ 
amelammal. What ho says in Ex. E'3 is • 

If there be any right for the plaintiff in the 
aforesaid properties, I consent to ha^ the auction 
sale effected without going agamst that rignc. 

The meaning of that sentence is that if 
the plaintiffs have any claim to the pro¬ 
perty, that is, as being their ancestral 
property, such a right would not be 
affected by the auction sale. It cannot 
by any process of ingenious reasoning 
conteLed that by Ex. E-3 the 2nd defen- 

dant consented or agreed 

the life-interest of the mother sold in 

auction. 

The property was purchased by the 
mortgagee who was the 58th defendant 
in the present suit. He was in posses 
Sion from the date of the sale. Alamel¬ 
ammal, the mother of the plaintiff died 
in 1918. The plaintiff, her third son 
has brought this suit for a share of his 
mother’s property and 

that the alienation made by her m favour 

of the 58th defendant is invalid and is 
not binding upon him. Ex. XX is cne 
deed of mortgage which was , ; 

the 7th July 1896, by Alamelammal m 
favour of Vijiaraghavaohari. 58th ^fe 

dant. The consideration “he 

na 050 was received for my 

mfrriago of ’ her son Jagannathaohari. 
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This sum, not having been paid, the 
teortgagoe brought a suit and obtained 
-a mortgage deeree, and brought the pro- 
perty^^to sale. The contention of the 
appellant is that this mortgage is not 
^binding upon the reversion. It is urged 
that the mother had considerable pro¬ 
perty and she could have paid off 
the mortgage amount out of the in¬ 
come of the property; and reliance is 
placed upon Jiban Krishna Boy v. 
Broio Lai Sen (l) and Bameswar 
Mandat v. Provahati Debi (2). Where a 
woman inherits considerable property as 
a limited owner she is not entitled to 
charge the reversion with debts con¬ 
tracted by her when she could have met 
those debts from the income of the pro- 
■ perty. But where the income is not 
sufficient for her own maintenance or for 
other purposes, such as pilgrimage to 
holy places, gifts for the repose of the 
soul of the person from whom she in¬ 
herits her property or for other purposes 
which would be considered necessity 
under the Hindu Law, a limited owner 
could alienate the property to the pre¬ 
judice of the reversion. But where ample 
funds are in her hands for meeting her 
own expenses and for all other expenses 
incidental to the ownership of property, 
such as payment of cist or rent, she is 
not entitled to charge the property with 
her debts to the prejudice of the rever¬ 
sion. In this case the debt was contrac¬ 
ted for the marriage of one of her sons. 
The purpose for which the loan was 
contracted is clear from the document 
itself, and it is not suggested either by 
frhe plaintiff or by the defendant that 
the debt was borrowed for any other 
purpose. The question, therefore, arises 
whether a limited owner is entitled to 
oharge the reversion with a debt con¬ 
tracted for the purpose of the marriage of 
her son. No authority is shown for the 
position that a mother could alienate the 
property inherited by her own father for 
the purpose of getting one of her sons 
married. Mr. Viswanatha Aiyar’s con¬ 
tention is that there is a moral obligation 
tq get her son married and therefore she 
ia entitled to borrow 'for the purpose of 
getting h6r son married. There is no 
lobligation under the Hindu Law on the 

^ (1) [1903] 30 Oal. 550=80 1. A, 81=5 Bom. 

L. R. 498=7 0. W. «95—8 Sar. 444 

0 .). 

(9) U914] 90 C, I>. h 93=19 0, W. K. 313. 


part of a mother to get any of her sons 
married. The case of a daughter stands 
on a different footing altogether. It is 
one of the duties of the father to get his 
daughter married and settled in life, and 
in the case of the twice-born the girl has 
to be married before she attains puberty 
and therefore the Hindu Law lays the 
obligation upon the father of getting the 
girl married, and in order to do so the 
father is entitled to alienate ancestral 
property and the sons cannot question 
his act. But no such obligation is laid 
upon the father to get any of his sons • 
married and I am not aware of any 
authority in which it was held that a 
father could alienate ancestral property 
for the purpose of getting any of his sons 
married. In the case of a mother there 
is no obligation at all to get ahy of her 
sons married by borrowing money on 
the security of the property inherited by 
her from her father. In Bustom Singh 
V. Moti Singh (3) the alienation by the 
mother was held to be good on the ground 
that the father was too poor to provide 
for the marriage of the daughter, and the 
mother was obliged to find the money 
for celebrating the marriage of the 
daughter. This is quite in consonance 
with the principle of Hindu Law that a 
daughter should be married before she 
comes of age and it is the duty of the 
father to see that she is married. 

If the father is too poor to do his duty, 
the mother could, under circumstances, 
alienate her property for the purpose of 
getting the girl married. This would not 
support the contention of the respondent 
that the mother could also do the same 
thing for the son. In Narainbati Kuviri 
v, Banidhari Singh (4) it was held that a 
grandmother could not alienate her pro¬ 
perty for the purpose of celebrating the 
marriage of her daughter’s daughter for 
there is no duty at all on her to get her 
granddaughter married. No doubt 

natural affection might prompt her to do 
so ; but if she wants to get the girl 
married she must do it out of the income 
of the property and she could not 
encumber the reversion with a debt for 
such a purpose. As observed by Sharf* 
uddin, J., at p. 85 : 

'‘Merely because Adyabati remained with her 
grandmother Anupbati, it is no ground aooordiug 

<3) [1896] 18 All. 474=(1896) A. \V. K. 155. 

(4) [1916] 1 Pat. L.J, 81=90 C.W.N. 734= 
3 PaU li. VV. 377. 
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to Hindu Law to charge the estate of Kamla 
Prasad with the cost of her marriage. It may be 
a moral duty to see that this girl was properly 
married, but I am not convinced that this can at 
all be considered as legal necessity of a nature 
that would bind the estate.” 

In Bai Mangal v. Bai Rukhmini (5) it 
was held that a married daughter .had no 
claim for maintenance upon the father. 
There is, therefore, no justification for 
Alamelammal to borrow money on the 
security of the property for celebrating 
the marriage of her son. 

The next contention advanced by Mr. 
Viswanatha Aiyar for the respondent is 
that the plaintiff was a consenting party 
to the transaction evidenced by Ex. XX. 
The money was borrowed for the 
marriage of his brother and, therefore the 
plaintiff is estopped from contesting the 
validity of the transaction. In order to 
establish estoppel it is necessary to make 
out that a representation was made by a 
person, and the other party to the re¬ 
presentation believed that representation 
to be true and acted upon it to 
his prejudice. If no representation 
was made or if the other party did 
not believe in the representation 
and did not alter his position to 
his prejudice by believing that represen¬ 
tation, then there is no question of 
estoppel at all. In this case the mort¬ 
gagee was aware for what purpose 
the money was borrowed. The docu¬ 
ment recites a purpose and he does not 
adduce evidence to show that the purpose 
recited in the mortgage deed is not the 
purpose for which the money was bor¬ 
rowed. But it is very strongly pressed 
upon my attention by Mr. Viswanatha 
Aiyar that the mere consent of the re¬ 
versioner to a transaction is sufficient to 
make the transaction valid. Strong re¬ 
liance is placed on Mahadeo Prasad 
Singh v. Mata Prasad (6). It was held 
in that case that, if the next presumptive 
reversioner at the time of a transfer 
made by a Hindu widow of property of 
lier deceased husband assents to such 
transfer, neither he nor any of his suc- 
cessors-in-title can afterwards dispute its 
validity. With very great respect I am 
unable to follow the reasoning of the 
learned Judges in that case. The • deci¬ 
sions of the Privy Council on which the 
learned Judges rely do not support such 
a wide proposition as that laid down in 


that case. At page 53 the learned Judges 
observe : 

” If it was intended'to lay doAvn' the genera? 
proposition, that in no case a reversioner can by 
his act or conduct estop himself from challeng¬ 
ing a transfer after he has succeeded to the estate,, 
then we would not agree with the decision.” 

' This statement of the law is correct*. 
If a reversioner by his act which amounts- 
either to ratification or election or soma 
other act which he has done after the 
reversion opened, in order to make the 
alienee believe that he was standing by 
the transaction, and that he was prepared 
to allow it to be good, he cannot after¬ 
wards resile from that position, but by 
the mere consent to the transaction at 
the time when it takes place, it cannot 
be said that in all cases a reversioner is 
estopped from contesting the validity of 
the transaction after the death of the 
limited owner. The other cases, Gur 
Narayan v. Sheolal Singh (7) and 
Basappa v. Fakirappa (8), are also on 
the same lines as that in Mahadeo Prasad 
Shigh v, Mata Prasad (6), and, as I 
have already observed, the broad prin" 
ciple which the learned Judges lay down 
in those cases is not in my opinion war¬ 
ranted by the decision of the Privy 
Council in ItangaswaTni Goundan v* 
Nachiappa Goiindan (9). Each case has 
to be considered in connexion with the 
facts of that case. Unless any broad 
principle has been laid down by the 
Privy Council it would not be right to 
extract from a few cases a broad prin¬ 
ciple as that which has been laid down 
by the learned Judges of the Allahabad 
High Court in Mahadeo Prasad Singh v. 
Mata Prasad (6) and Fateh Singh v. 
Thakur Bukmini Bamanji Maliaraj (lO). 
Prom the judgment of their Lordships of 
the Privy Council in Rangaswami 
Goundan v. Nackiappa Goimdan (9) it 
is clear that, if the reversioners consent 
to a transaction that would be, in the 
absence of other evidence, presumptive 
evidence of the necessity for the transac¬ 
tion. It is for the alienee to prove 
necessity or to prove that he made a 
bona fide inquiry and satisfied himself 
that there was necessity for the aliena¬ 
tion. But where he is unable to give 
evidence of circumstances which would 

(7) [1918] 46 Cal. 566=23 C. W. N. 521= 

36 M. L. J. 68 (P. C.). 

(8) A. I. R. 1922 Bom. 102. 

(9) [1918] 42 Mad. 523=46 I. A. 72 (P. C.). 

(lOj A. I. R. 1923 All. 387 (P. B.}. 


(5) [1898] 23 Bom. 291. 
(G) A, I, R, 1922 All. 297. 


19S? 


Sanjivi V. Konehi 


Madras 52t 



'4 




amonnt to neoessiky in law, or where he 
is not'able to prove that he made bona fide 
inquiries as to the circumstances which 
would constitute necessity, it he proves 
that the nearest reversioners consen* 
ted to the alienation, that would be pre* 
sumptive evidence of the eKistence of the 
circumstances which would amount to 
necessity, and, in the absence of any 
evidence to the contrary, that presump¬ 
tion could' be acted upon and the onus 
laid upon the alienee would be shifted 
to the reversioner. That being the prin¬ 
ciple of the decision in Bangaswami 
Go7iiidan v. Nachiappa Goivndan (9), it is 
difficult to»see.how the.mere consent of 
the reversioner estops him from disput¬ 
ing the validity of the transaction. If 
he is able to show that the transaction 
was for a purpose which ostensibly could 
not be binding on the revei'sioner, then 
the mere fact that he consents to the ali¬ 
enation cannot possibly estop him. Sup- 
posing a son negotiates for a loan for bis 
father to meet a gambling debt or a debt 
incurred for liquor, and if the lender know¬ 
ing the purpose of the loan, lends 
money and the document by which the 
amount is secured recites the purpose, 
namely, the payment of a gaming debt or a 
debt incurred for supply of liquor, the mere 
fact that the son has negotiated the loan 
or was a consenting party to the transac¬ 
tion, or even attested the document 
would nob be sufficient to estop him from 
afterwardscontending that the debt in* 
curred by the father was not binding 
upon him. It is only in cases where the 
lender was misled by a representation 
made by a person that he can raise the 
plea of estoppel. Whereas in this case 
the purpose is mentioned in the docu¬ 
ment itself, I fail to see how any ques¬ 
tion of estoppel can arise. On the other 
hand the mortgagee with open eyes lent 
money for a purpose which he must have 
known or ought to have known and, if he 
took bhe;trouble to inquire, would have 
known, could not be binding on the re¬ 
versioner. It is nob necessary to discuss 
this point any further and it is not 
necessary for me to notice all the cases 
quoted by Mr. Viswanatha Aiyar, 

The 3 schedule property consists of 
three items. On Item 3 there was a 
house which was said to be worth 
Bs. 6|000 according to the plaintiff, and 
the District Munsif found that the house 
was worth Rs. 2,000. It was demolishes! 
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by tho 58th defendant who is now dead 
and he is represented by the 59th and 
60th defendants. The District Judge 
has not given a finding as regards the 
value of the house. Inasmuch as the 
58th defendant has demolished the house 
the plaintiff would be entitled to one- 
fourth the value of the house, his share 
being one-fourth and his brothers being 
entitled to three-fourths. I allow the 
second appeal with costs of the plaiptiff 
and remand the appeal to the lower ap¬ 
pellate Court for disposal after record¬ 
ing findings on Issues 7 and 8. 

Appeal allotoed. 


^ A. 1. R. 1926 Madras 

Coutts-Trotter, C. J., and 
Viswanatha Sastri, J. 

{Pedda) Sanjivi Beddi and anothei — 
Plaintiffs—Appellants. 

V. 

Kondagari Koneri Beddi —Defendant 
—Respondent. 

Appeal No. 356 of 1924, Decided on 
6th October 1925, from the decree of the 
Dist. J., Bellary, in O. S. No. 53 of 1923. 

(a) Tort—Defamation — Prlvtlciie — State¬ 
ments of witness as preliminary to going to the 
box are equally privileged as those made In the 
box {per Coutts-Trotter, O. J.). 

All statements made b)’ a potential witness as 
a preliminary to goin« into the witness-box are 
equally privileged with the statements made 
when actually in the box in the Court. Watson 
V. McEwan, (1905) A. C. 480, Foil. [P. 523, C. 2] 

'S' (6) Tort Defajualion — Statements. 

The statements nnwle to the Police OSicor 
which were made with a view to their bein- 
repeated on oath before a Magistrate are abso” 
lutely privileged. [p 5.23 q g] 

(c) Criminal P. C., S. 107— will be well if 

power to refer petitions tituler S. 101 for investi¬ 
gation is given to Magistrates {per Coutts-Trotter 
C. J ’ 

It will be well that the Code should bo revised 

.and that express provision should made con- 

ferriug power m terms upon Magistrah?s to refer 
petitions under S. 107 for investigation under 

(P. 523 C 2] 

Tori—Defamation^Absoiute prtvU^oe 

Statements made in the petition presented* t.-. 


(e) Matieious prosecutioH^DisfHl&sAl 
tion under S. 107. Criminal P. C., « S * 

,0 r^intiff-Plaintiff }^as no 

maltcloas/iroscvnffon {per ViswanatfJSaltrt J ) 

Where the pstition was one nraviuff f 
uuder S, ; A of ,he Crimiual d:;" 
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missed without issuing any notice to plaintiff, 
there was no prosecution of plaintiffs and conse- 
fluently no action for damages for malicious 
prosecution would lie, [P 624, C 2] 

(/) Tort — Defamation—Statements In initial 
proceedings arc eqtially •privileged as those in 
subseque^it stages. (Per ViswanathaSastri,J.). 

A statement in a complaint which initiates a 
proceeding is as much entitled to privilege as 
other statements made by parties in the subse¬ 
quent stages of the proceedings. 37 Mad. 110, 
Poll. 5**^5, O 2] 

(g) Criminal P. €., Ss. 107 and ^02—Magis¬ 
trate on petition under S. 107 may act under 
S. 202— Statements by petitio-ner made dur¬ 
ing such investigation by police are absolutely 
privileged (per Visivanatha Sastrl^ J,)—Criminal 
P. C., S. 202. 

It is perfectly open to a ^lagistrate who is 
asked to set in motion S. 107 to avail himself of 
the help which is available to him under S. 202, 
when complaint of an offence of which he is 
authorized to take cognizance is made to^ him. 
Apart from S. 202 it is competent to a Magistrate 
to refer the matter to the police, and the Police 
are entitled to hold the investigation, and it is the 
duty of the complainant to assist in the investi- 
gati'oii. and ao any statement made by the com¬ 
plainant during the investigation is absolutely 
privileged. 525, C 2] 

K. V. Reddi and P. S. Rangaram— 
for Appellants. 

S. Ranqanatka Aiyar—iQY Respondent. 

Coutts-Trotter. C. J.— The plaintiffs 
in this case brought a suit claiming 
damages for malicious prosecution and 
for defamation. The defendant presented 
a petition to the Deputy Magistrate of 
Adoni praying that the plaintiffs and 
some others should be bound over 
under S. 107 of the Criminal Procedure 
Code. The Magistrate on receipt of the 
petition sent it to the police for enquiry 
and report. The police reported after 
enquiry and after hearing what the peti¬ 
tioner had to say, that there was no 
foundation for the allegations in the peti 
tion. Therefore, the Magistrate dis 
missed it and refused to take any action 
under 'S. 107, Criminal Procedure Code 
This civil suit is the outcome of those 
liroceeclings. 

No difficulty arises with regard to the 
claim for malicious prosecution. The 
short and sufficient answer to such a 
claim is that the plaintiffs were not m 
fact prosecuted. But the claim for de .a- 
ination raises a question of some little 

importance. 

A Code like the Criminal Procedure 
Code which purports to provide for every 
conceivable situation labours under at 
least one disadvantage and, that is, that id 


is difficult, if not inapossible, to argue by 
analogy and to extend the principle to 
be found in one class of cases with which 
it deals, to another. 1 make no question 
but that it is against the general princi¬ 
ples of the Code that action should lie 
for statements made in circumstances 
such as the present. But unfortunately 
while the Code contains definite provi¬ 
sions as to certain statements the effect 
of which is to make them absolutely pri¬ 
vileged, it can hardly be said to have 
provided for statements such as those. 
Indeed contention for the plaintiffs is 
that the present occasion cannot bo 
brought within the words of the Code 
at all. The difficulty in the present case 
is created by the wording of S. 202, 
Criminal Procedure Code, the section 
which authorizes a Magistrate to refer a 
matter for investigation to a police officer 
taken m conjunction with the definition 
of ** complaint ” contained in S. 4 (l"h). 
In the latter section, “ complaint" is 
defined as; 

tbe allegation made orally or in writing to a 
Magistrate, witb a view to his taking action 
under this Code that some person whether known, 
or unknown, has committiid an offence : 

and S. 202 which gives the Magis¬ 
trate the power to refer a matter for 
investigation by a police officer is m 
terms restricted by defining the occasion 
on which he may so act by the words : 

on receipt of a complaint of an offence of which 
he is authorized to take cognizance. 

It is argued that as a petition under 
S 107 does not allege the commission of an 

offence but merely tbe apprehension that 
an offence may be committed, the Magis¬ 
trate has no jurisdiction to order a po ice 
investigation. From this it would follow 
that the investigation is one not autho¬ 
rised by the Code and it is said to follow 
that the statements made on such an 
occasion cannot be supposed to be ab¬ 
solutely privileged. It is further pointed 
out that, on the principle of expressif^ 
facit cessare taciturn, where the 
indicates that absolute privilege should 
attach to statements, it has done so by 
implication under S. 161. That section 
makes a person interrogated by a 
officer making an investigation, bound 
answer all questions relating to the cas 
put to him by the police officer. UMor 
fcunately the investigation dealt with by 
q Ifil is limited to an investigation 

Lde® under Chap. XIV of the Code 



h. — 


Sanjivi V. Koneri (Coutts-Trotter, C. J.) 


^82^ Sanjivi V. Koneri ( 

which relates to information as to the 
commission of a cognizable offence. I 
have already stated that this was not a 
case of an offence at all but merely a 
threatened or contemplated offence. The 
argument is thus twofold : .first, that the 
Magistrate had no jurisdiction to refer 
the case for investigation at all; and 
•secondly, that even if he had, as the 
information did . not relate to the commis" 
sion of an offence, the witness was under 
no necessity to answer questions put to 
him and, therefore, absolute privilege 
cannot attach to such answers. It was 
not disputed at the Bar that if the witness 
were compellable to answer questions, 
absolute privilege would attach to his 
Sinswers, nor was it disputed that quali' 
fied privilege might he held to attach to 
the statements made in this case. That, 
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privilege of a witness. Lord Halsbury 
says at p. 487 : 

Ifc is very obvious that the public policy which 
renders the protection of witnesses necessary for 
the administration of justice must as a necessary 
conseq^uence, involve that which is a step towards 
and is part of the administration of justice, 
namely, the preliminary examination of witnesses 
to find out what they can prove. 

I take that as clearly implying that all 
statements made by a potential witness 
as a preliminary to going into the wit- 
ness*box are equally privileged with the 
statements made when actually in the 
box in Court. And the compiler of the| 
head-note took the same view because he 
states : 

The privilege which protects a witness from an 
action of slander iu respect of his evidence in the 
box also protects him against the consequence of 
statements made to the client and solicitor iu 
preparing the proof for trial.’* 


however, would not help the respondent I am, therefore, of opinion that the 
hero as there wore allegations of malice statements made to the police officer 
which were not gone into by the learned which could only be made with a view to 
i • Judge which would have invalidated any their being repeated on oath before the 
claim to qualified privilege. With regard Magistrate, were absolutely privileged, 
to the statements alleged to have been It would, iu my opinion, have been much 
made to the police officer, I do not feel better if the Code had contained a general 
any great difficulty. It is, I think, possi" power to Magistrate, to refer any matter 
ble to argue that the words of S. 154 at brought to their notice for investigation 
the opening of Chap. XIV t **Ev 0 i*y infor" to a police officer without confining it to 
mation relating to the commission of a Chapter XIV. Petitions under S. 107 
cognizable offence” may be held to cover habitually referred for investigation 

information relating to the threatened by Magistrates which is a great safeguard 
commission of a cognizable offence which, to the subject, and no class -if cases re- 
of course, would cover the present case, quires more scrutiny from the very 
where the suggestion was that the peti- nature of the allegations made. An 
tioner’s life was in danger. But I prefer allegation not that a man has committed 
to put it on another and a wider ground. offence, but that he contemplates 

In Watson V. McEwa7i (1) the House of committing one can obviously be made 


Lords decided that the absolute privilege niuoh more recklessly than an allegation 
8 which attaches to a witness in the box he has in fact committed an offence 

also attaches to statements made by him which is a much more tangible subject of 
for the purpose of his being examined in investigation. I think it will be welli 
the box. In that case, one of the state* that the Code should be revised and that 



ments on which it was sought to found 
the action was made to the solicitor for 
the purpose of taking the witness’ proof, 
and might have been held to be covered 
by the professional privilege of the soli¬ 
citor. But another of the statements 
Was made not to a professional lawyer 
but to a layman, the husband of the 
■plaintiff, in reference to proceedings for a 
•separation which were pending l^tween 
them. But the House of Lords did not 
proceed on the gx-ound of professional 
priv ilege at a ll but on the ground of the 

^ 15i=93 


express provision should be made con¬ 
ferring iwwer in terms upon Magistrates 
to refer petitions under S. 107 for in-, 
yestigation. It is quite true that there 
is a ruling recorded in Weir’s Criminal' 
Bulings, Vol. II, p. 51 {Cr. H, C. 132 of 
1891) that there is no irregularity in a 
Magistrate calling for a report from a 
Magistrate and a police officer must be 
in the same i>osition before taking action 
under S. 107. But I think it would he 
well if the matter were finally settled hv 
an express statutory direction. 

With regard to the statements in the 
petition presented to the Magistrate it 
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clear fchab such a docucoenb is contem* 
plated by S. 107 (l) as part of the regular 
machinery of the section. Its wording is : 

Whenever a Magistrate of the class described 
in the section is informed that any person is 
likely to commit any breach of the peace 

and it is clear that the petition would 
fall within the information contemplated 
by the section. If so, it would clearly be 
invested by the common law of England 
with absolute privilege which attaches 
nob merely to the actual proceedings of 
any tribunal-exercising judicial functions 
bub to all preliminary steps which are in 
accordance with the recognized and rea¬ 
sonable procedure of such a tribunal. 
This was laid down by Lord Holt, C. J., 
in 1700 in the case of Dr. Grivenvelt v. 
Dr. Biivtoell (2). I am of opinion that 
that principle which is absolutely neces¬ 
sary for the administration of justice 
must be held to obtain in India also. 
The learned Judge was, therefore, right 
in non-suiting the plaintiffs, and this 
appeal must be dismissed with costs. 

Viswanatha Sastri, J. — The suit 
was for the recovery of Rs. 5,000 being 
the damages sustained by plaintiffs 
by reason of certain false and 
malicious ’ accusations. imputa¬ 

tions made by defendant in a criminal 
complaint filed by him in the Court 
of the Deputy Magistrate, Adoni, on 28th 
June 1923. Those accusations and im¬ 
putations were repeated in a statement 
made by the defendant bo the Sub-In¬ 
spector of Police, Aspari on 21st July 
1923, to whom the Deputy Magistrate 
had referred the complaint for investiga¬ 
tion. Defendant admitted the filing^^ of 
the ** petition ” and contended that ^ it 
cannot l)e deemed to be a complaint 
that ttie filing of it did not amount^ bo a 
prosecution ; that consequently plaintifis 
had no ** cause of action to sue for dam¬ 
ages for malicious prosecution that no 
such suit lay in respect of statements 
made to the police officer in the course 
of the enquiry ” and that the statements 
were not made “ maliciously and without 
reasonable and probable cause, but in 
good faith, bona fide for good reasons and 
for tlie protection of his (defendant s) 
own interest. " On these pleadings the 
trial Judge j-tined the following issues : 

i. Were the allegations ab.solutely privileged, 


2. Was there any prosecution such as would 
entitle the plaintiff to damages, if it were proved 
to be malicious and based on false allegations. 

No evidence was received, and the 
learned trial Judge, after considering the 
law , came to the conclusion that no 
action can be taken by the plaintiffs for 
damages for defamation in respect of 
allegations made by the defendant, in his 
complaint to the MagUtrate or in his 
statement to the police. ” He also held 
that as “ there was no prosecution ” but 
only an attempt at prosecution no suit 
for damages for malicious'prosecution, can 
lie. These findings are impeached in 
appeal. 

The petition of 28th July 1923, pre¬ 
sented to the Deputy Magistrate, Adoni, 
is not printed, but the allegations said to 
have been made in it are detailed in 
paragraph 5 of the plaint. The petition 
was one praying for action under S. 107 
of the Criminal P. C. and, as it was dis¬ 
missed without issuing any notice bo pla¬ 
intiff, there was no prosecution of pla¬ 
intiffs and consequently no action for dam¬ 
ages for malicious in'osecution would lie. 

On the question whether an action for 
damages for defamation would lie 'on the 
basis of the petition, the contention of 
the defendant was one of absolute pi’iyi* 
lege. In In Re Muthiisami Naidu ,(3) 
a Bench of this Court, following Gol^p 
Jan V. Bholanath Khettry (4) 
held that a defamatory statement 
in a compla int to a Magistrate was 
absolutelp privileged. But it was con 
tended on behalf of the appellants that a 
petition to a Magistrate to take action 
under S. 107 of the Criminal P. C. was 

nob a complaint within the meaning of 

the term as defined in S. 4, Cl. (h) of the 
said Code : and that consequently no 
claim to absolute privilege can be made, 
with respect to accusations and imputa¬ 
tions made therein. A “complaint" as 
defined in the Code is an 

rtllegation made orally or in writing to a Magi¬ 
strate with a view to his taking action under the 

Code that some person.has committed an 

oflence. 

It is argued that no offence was 
committed by the defendant,and that 
consequently the petition could nob be 
deemed bo be a "complaint.’ It is 
open to a person whose personal safety 
is threatened, to apply to a Magisbra e 
for protection and one of the ways _ 


(3) [1914] 37 Mad. 110—11 M. 
(1) [1911] 38 Cal. 860=15 C. 


L. T. 431. 
W. N. 917. 


(•J) 1 Tjd. Raym. 454. 
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affording prpbecbion is by baking securiby 
under 107 of bhe Oriminal P. C. The 
petition pub in by defendant initiated a 
proceeding ; and in In re Muthusami 
Naidu (3) the case above cited, the 
learned Judges observe : 

We do not think that a statement in a com 
plaint ^hich initiates a proceeding should be 
held to be entitled to less privilege than other 
statements made by parties in the subsequent 
(stages of the proceedings. 

> I may here state that the words used 
in the plaint are : 

The defendant filed a criminal complaint in 
the Court of etc., etc. 

In my opinion, therefore, the plea of 
absolute privilege f will prevail, with 
respect to the petition presented to the 
Deputy Magistrate. 

The qi;e3tion whether there is any 
such privilegehin >>bhe ’ case of,^ the state¬ 
ment made to the Sub-Inspector of Police 
on 21st July 1923, is not free from diffi¬ 
culty in the face of the ruling of Sesha- 
giri Aiyer, J., in re Kakumara Anjane- 

yulu (o) to the effect that: 

The rule of Jaw that parties before the Court 
are absolutely privileged canuot be extended to 
the case of complaints to a police constable. 

In that case the question of privilege 
arose in a prosecution under S. 499, I. P. 
C., and not as here in a civil action for 
defamation, and in Chunni Lai v. Nara- 
smgh Das (6) a Bench of five Judges held 
that: 

the civil and criminal law and procedure. 

are iudependont of each other, 

and that as : 

there was no statute in India dealing with civil 
liability for defamation, the rule of ‘ equity ’ 
justice aud good conscience’ had to be appplied. 

The same view has been taken by a 
Special Bench of five Judges of the Cal¬ 
cutta High Court in Satish Chandra Chak~ 
ravartiv. Rani DayaVDe (7), At p. 42G 
it is stated that “the principles of justice, 
equity and good conscience” applicable in 
such circumstances should be identical 
with the corresponding relevant rules of 
the common law of England. 

In the oase before us, the petition 
presented to the Deputy Magistrate was 
by him to the police for investigation, 
and so far as my experience goes, this is 
usually done. Suoli a course is authorized 
under S. 209 of the Criminal P. C., when 
a Magistrate receives complaint of an 

offence of which he is authorised to take 

---^ — -- 

(fi) rme] S61.0. 613. 

® tiwai 40 AU. 341=10 A. L. J. 800 (F. B.), 

iV U9S11 48 Cal. 386. 


cognizance.” But a contention is raised 
to the effect that as there was no com¬ 
plaint of an offence of which the Magis¬ 
trate was authorized to take cognizance, 
he had no authority to order police in¬ 
vestigation* and that the statement to 
the Sub-Inspector of police was, therefore, 
made to an officer who had no authority 
to hold any investigation. S. 107 of the 
Criminal P. C. appears in Part IV which 
is headed “prevention of offences.” The 
prevention of offences is a part of the 
administrative machinery for maintaining 

Daw and Order”, and this task is laid on 
Magistrates. There Magistrates have 
control over the police, whose assistance 
they can seek in the discharge of their 
duties. Such being the case it appears to 
me that it is perfectly open to a Magis¬ 
trate who is asked to set in motion S. 107 
of the Criminal P. C., to avail himself of 
the help which is available to him under: 
S. 202, Oriminal Procedure Code, when' 
complaint of an offence of which he is' 
authorised to take cognizance is made to, 
him. In this view, I am fortified 
by the ruling reported in Weir’s 
Criminal rulings, Vol. II, p. 51. In that 
case, the report was no doubt called for 
from a Subordinate Magisti'ate, but this 
can make no difference. In Halsbury’s 
Laws of England (Edition of 1911, Vol. 
18, S. 1254) it is stated that 

The privilege attaches not merely to proceeding?, 
at the trial, but to proceedings which are essen¬ 
tially steps in judicial proceedings, j 

In the foot-note reference is made to 
Watson V. Jones or Me Ewan (1) where it 
was held: 

That the public policy which renders the protec¬ 
tion of witnesses necessary for the administration 
of justice necessarily involves that which is a step 
towards,.and la.part of the administration of justice 
namely, the preliminary examination of witnesses 
to find out what they can prove, and that conse- 
quently statements made by a witness to a liti¬ 
gant or his solicitor in preparing proof are absolu¬ 
tely privileged. 

I am, therefore, of opinion that apart from 
S. 202 of the Criminal Procedure Code, 
it was competent to the Deputy Magis¬ 
trate, Adoni, to have referred the matter 
to the Police for investigation, and that 
the Sub Insi>ector of Police, Aspari, was 
entitled to hold the investigation and 
having presented the i>etition, it was the 
duty of the defendant to assist in the in¬ 
vestigation. It was said that such wide 
privileges would have disastrous conse¬ 
quences on innocent citiiens, who would 
he left without redress. But it will 
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always be open to such person to put Ss. 
182 and 211, Indian Penal Code, in motion 
by an application under S. 195, Criminal 
Procedure Code. 

I would, therefore, dismiss the appeal 
with costs. 

Appeal dismissed. 
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Venk\tasubba Rao and 
Madhavan Nair, JJ. 

{Chintalapati Butchi) Seetayya Garu 
and a7iothei —Plaintiffs—Appellants, 

V, 

GoUavilli Appadu and others —Defen¬ 
dants—Respondents. 

Appeal No. 193 of 1922, Decided on 
26th March 1925, from an order of the 
Sub-J„ Vizagapatam, D/- 11th April 1922 
in A. S. No. 106 of 1922. 

(а) Madras Estates Land Act (1 of 1908), S. 3 
(5) —Grant of Jnawi co77ipristn^ both varains — 
Grantee Is landholder. 

Although the grant of a post-settlemant inam 
comprises both the varams. the grantee is a land¬ 
holder and his ryot can claim occupancy rights, 
but where the grant is of kudivaram alone, he 
would be merely a ryot with the result that any 
under-tenant cannot claim rights of occupancy ; 
A. I. li. 192-i Mad. 373 (F. B.), Appl. [P 5-^7 C 2] 

(б) Grant — Inam—Waste latxd. 

Per \'enhaias7ibba Rao, J .—It cannot bs said 
that an inam grant of waste land is in law im¬ 
possible. [P 528 C 1] 

(c) Grant — Inam—Perpetual lease. 

The distinction between a grant in inam and 
a perpetual lease on a favourable rent is indeed 
verv line although iu law it is qxiite sound. 

[P 528 O 1] 

D» Appa Bao and B. Bomayya for 
Appellants. 

T. Suryanarayana —for Respondents. 

Venkatasubba Rao, J. —The ques. 
tion to be decided in this appeal is 
whether the defendants gave permanent 
occupancy rights in the land in question. 

The facts may be briefly stated.^ The 
Rajah of ViJ^anagaram granted in the 
year 1810 to Chintalapati 'Rayappa Bazu 
a portion of the village^of Dakkavaram on 
wliat was described as Harasala Cowle 
or permanent lease. The assessment and 
other dues payable to the zamindar were 
fixed at Rs. 1,421-6-0 and the grant con¬ 
tains the words that the profits are to 
J )0 enjoyed hereditarily from sou to grand- 
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son. It may be useful to give the 

rendering of the grant itself (Ex. l). 

Harasala Cowle granted by Bri PusapatL 
Narayanagajapatlii Raju Maharajulungaru to 
Chintalapati ^yaparaju on Saturday, the 5th day 
of the bright-fortnight of Alargasira of the Pro- 
modutha year. Yearly money rent for the village 
of Lakkavaram in the Purganah of Veddadi ex-- 
eluding the existing temple, Brahmin, mirasi 
inams from the year Pramothudha : 

Rs. 1,400 iamabandi or assessment 

4c * 

Rupees one thousand four hundred and twenty- 

one and annas six is settled, and kadapa having, 
been filed, Harasala Cowlo is granted. Therefore, 
for this the instalments every ’year are : 

* ^ ^ 

1^ ^ 

In default of payment on due dates the amounts- 
should be paid along with interest. Cultivating, 
this village extensively, the profits left after pay¬ 
ment of the sircar jatnabandi or assessment from; 

its produce, are to be enjoyed hereditarily from 
yoiir son to grandsou. The laws enacted by the 
company should be observed towards ryots and 
other people. 

In 1823 there was what purported to 
be a relinquishment in favour of the 
zamindar and an endorsement was made 
on the Cowle to the effect that the land 
was relinquished. Taking his stand om 
this relinquishment, the zamindar sued 
for possession in 1825. His suit was dis 
missed in 1827 by the Provincial Court, 
Northern Division, on the ground that 
the parties who made the relinquishment, 
had no right to the land and that Sim* 
hadri Razu, the adopted son of Eayappa- 
Razu, was the person entitled. 

We have no information as to the sub 
sequent history of this inam excepting 
that the family became split into thre& 
branches and a third share was held by a 
widow belonging to one of them, by name 
Sundaranarasayya. She granted to bri- 
pati Purushottam about 6 acres of land- 
out of her share. The grant is not before 
us and we have to decide what was the 
nature of the grant that was then made. 
Nor is it known when the grant waSi 
made excepting that it should have been 
previous to 1874 as Sundaranarasayya^ 
died in that year. On her death the za¬ 
mindar of Vizianagaram, claiming that 
certain sums were due from her, resumed 
her share of the inam. The only infor 
mation that we have in regard to the- 
plot granted to Sripati Purushottam is- 
that on the 8th of February i893 he exe¬ 
cuted Ex. B in favour of the zemindar. 
It recites that the suit plot which had 
been granted to Purushottam und had 

been for long in his 

his request allowed to continue to remaint 
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with him and he agrees to pay an annual 
kattnbadi of Rs. 6 and obtain receipts 
from time to time. We have to decide 
what is the nature of this grant and what 
light does it throw on the previous grant 
by Sundaranarasayya to Purushottam. 

We have evidence in the case as to 
how Purushottam was enjoying these 
lands subsequent to 1893. Exhibit D is a 
kadapa exeeuted by one Jarripotula 
Bhimanna in favour of Purushottam 
wherein he agrees to pay a kist of 
Rs. 43-8*0 for the land in question and to 
give up possession at the end of the year 
for which the lease was granted. This 
recites that one Dummi Appadu was cul¬ 
tivating the land during the previous 
year. Again in 1899 the same Bhimanna 
executed another kadapa, apparently for 
one year, agreeing to pay a half share of 
the produce and a further sum of Rs. 3-8*0, 
half of Rs. 7, the kattubpdi payable on the 
land. In 1903, the 4th defendant who 
contests the suit executed Ex. C-1 agree¬ 
ing to take the land on lease for 
three years at a yearly kist of Rs. 22-8-0 
and to surrender the land at the end of 
the period. In 1909, again, the 4th 
defendant executed to Purushottam 
another kadapa (Ex. C.) for a period of 
three years on a yearly kist of Rs. 30 
agreeing, as before, to give up the land at 
the end of the term. This recites 'that 
this very tenant was in the possession of 
the land during the year previous to the 
kadapa. These documents show that the 
land was being actually cultivated by 
tenants and that Purushottam leased to 
such lessees from time to time as he 
pleased. The'evidence also makes it clear 
that the 4th defendant was originally ad¬ 
mitted as tenant about the year 1900. 
On the death of Purushottam, his sons 
executed a sale-deed for the suit land in 
favour of the plaintiff. The suit is for 
recovering possession and the 4th defen¬ 
dant resists it on the ground that he has 
permanent occupancy rights. 

The plea, namely, that occupancy 
rights were expressly conferred on the 
defendant by Purushottam may be easily 
disposed of. The terms of the kadapas 
0 and 0-1 are inconsistent with any such 
hypothesis and it is impossible to hold, in 
the face of his undertaking to surrender 
the land at the end of the term, that 
by contract such rights were granted to 
him. 

The next question then is, Gan the 4th 


defendant claim occupancy rights in 
virtue of the Estates Land Act 7 The 
defendant can succeed by showing either 
that the land in question is an estate 
within the meaning of S, 3, Cl. (2), of the 
Act or that the plaintiff is a landholder 
as defined in 01. (6) of the same section. 
What was granted to Rayappa Razu was 
itself less than a village and S. 3 (z) (e) 
does not apply even to the original grant. 
Rayappa Razu was himself a minor in- 
amdar and the portion granted to Puru¬ 
shottam cannot possibly be an estate 
within the Act. This proposition is nob 
disputed. The defendant, therefore 
strongly seeks to make out that the plain¬ 
tiff is a landholder. Mr. Varadachari, 
the learned vakil for the plaintiff, con¬ 
tends that according to the true construc¬ 
tion of Ex. E (Ij it constitutes . a grant 
only of the kudivaram interest. But for 
the purpose of the present appeal he does 
not propose to take his stand upon this* 
I have, therefore, to deal with the case 
on the footing that Rayappa Razu and 
Sundaranarasayya are minor inamdars. 

That they will in that event bo land¬ 
holders must now be taken as settled : 
Brahmatjfia v. Acthirajii (1). That case 
is an authority for the proposition that 
although the grant of a po$t-settlement 
inam comprises both the varams, the 
grantee is a landholder and the ryot can 
claim occupancy rights. Mow, the short 
question is : Did the grant in favour of 
Purushottam comprise both the varams ; 
in other words, was there a grant in inam 
to him, or as the plaintiff contends, was 
he merely inducted to the laud as a ryot? 
To put it in another way : What was the 
subject of the grant in favour of Puru¬ 
shottam 7 (l) Was it of inelvaram alone : 
in which case he would be a landholder ? 
(2) Was it of melvaram and kudivaram : 
in which case again he would he a land¬ 
holder ? (8) Was it of kudivaram alone ;) 

in which event he would be merely a| 
ryot with the result that any under-ten-j 
ant cannot claim rights of occupancy 7 

At the time of the grant the land was 
waste and there wore no cultivating ten¬ 
ants on it, and what was granted, there¬ 
fore, could not bo melvan\m alone. This 
hypothesis is, therefore, out of the ques¬ 
tion. The question, therefore, narrows 
itself into : was the grant of both the 
varams or was it only of kudivaram ; in 
other wonls. was it the land that, wa-? 

(U 1. K, Mad.'878 (F. a.). 
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granted, or was the grantee introduced on 
the land merely as a ryot ? 

The contention of Mr. Varadachariar. 
the learned vakil for the plaintiff, is 
twofold. On the date of the grant by 
Sundaranarasayya the land was clearly 
waste. Where melvaram and kudivaram 
interests do not exist as two independent 
entities but only notionally (as in the 
case of wasteland) it is not correct to 
describe the grant as being in the nature 
of inam. Such a conception is erroneous 
in law. The transaction can amount 
only to admission of a tenant to waste 
land as in-the-case of a darkhast grant in 
ryotwari tracts. Dealing with this con¬ 
tention, I must say I am unable to accept 
the theory that an inam grant of waste 
land is in law impossible. 

Mr, Varadachari’s second contention 
cannot, however, be so easily disposed 
of. He contends, assuming that there is 
nothing to prevent the transaction from 
being a grant in inam, this transaction 
must be construed as a disposition in 
favour of a tenant. He argues that the 
land being waste, a favourable rent would 
be a normal feature and points to S. 26 
of the Estates Land Act and urges that 
it contemplates the co existence of low 
rent with mere kudivaram grant. In 
effect he maintains that the transaction 
is not an out and out gi*ant, but it should 
be viewed in the nature of a perpetual 
lease, there being a remission of a part of 
the rent. The distinction between a 
igrant in inam and a perpetual lease on a 
Ifavourable rent is indeed very 6ne, al* 
•though in law it is quite sound and this 
Idistinction is very material in the consi- 
'deration of the present question. To un- 
Iderstand, tlierefore, what the true nature 
of the transaction is, a very careful scru' 
tiny of the evidence becomes necessary. 

In this connexion I must point out 
that there is no suggestion that at the 
time of the grant by Sundaranarasayya 
the grantee was in possession of the 
land or that any person had any kudi- 
varam interest in it. In para. 5 of the 
plaint it is stated that the land was 
waste at that time, and the 4th defeu 
dant in bis evidence admits that the 
land was then waste. Mari7ia T eera- 
furajn// v. tiincippcilli Venk(ii(i7'(iyudu 
(2) and Manaikyamhn v, Mall(iyyo> (3) ai’e, 
therefore, inai>plicable. The only other 

(IT)! 1020]'^ Si. W. 5i (K B.). 
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positions that remain to be dealt with 
are, first, that there was a simultaneous 
grant of both varams and, secondly, that 
there was a grant of kudivaram alone. 
In the former case Brahmayya v. Achi- 

irectly applies and the grantee 
would be a landholder. 

To clear the ground, I should like be¬ 
fore discussing the evidence to make 
another observation. Exhibit B very 
clearly shows that there was no fresh 
grant by the zemindar but that he merely 
confirmed the original grant, whatever, 
it was, imposing probably a kattubadi 
for the first time or enhancing a previ¬ 
ously existing kattubadi. With these 
remarks 1 shall examine the evidence, 
(l) Exhibit B is more consistent with 
the theory of an inam grant than a lease 
on favourable terms : especially the use 
of the word “kattubudi” favours this 
view. (*^) K-4 is a receipt by the zamin- 
dar in favour of Purushottam. He is 
described in it as inamdav and the sum of 
Rs. 6 payable by him as “darimila kat¬ 
tubadi." 

There are other receipts where the 
word “pattadar” appears but I attacli 
im])ortance to the word “inamdar” which 
was specially written in ink, whereas the 
word “pattadar" appears in print in a 
common form of receipt. (3) Exhibits 
1-A, 1-B, and 1-E, dated 23rd December 
1904, lOth December 1905 and 2nd May 
1907, respectively are receipts granted 
by Purushottam to tho 4th defendant. 
In the first and second of them, the rent 
is described as inam kist, in the third it 
is described as **kist in respect of man- 
yam lands." ( 4 ) Exhibit D, one of the 
kadapas executed in favour of .Purushot¬ 
tam, describes the lands as inam wet 
lands." ( 5 ) The landlord’s share alone 
is fixed at Rs. 43-8*0 in Ex. D, at 
Rs. 22-8-0 in Ex. G-1 and at Rs. 30 
in Ex. C, \vhereas the kattubadi is only 
Rs. 6. (6) A bolding in perpetuity is in 

the circumstances more consistent with 
the grant being in the nature of an inam. 
(7) Exhibit A refers to the sums payable 
in respect of land as taxes and what is 
described as post-settlement inam. 

Beyond this, there is no evidence 
worth mentioning and as we must reach 
a decision only upon this material, I am 
of the opinion that the grant was in the 
nature of an inam. The plaintiff, there 
fore, is a landholder and I must m this 
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view uphold 6he judgment of the Subpr* 
dinate Judge. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

‘ Madhavan Nair, J. —I agree. The 
main (question for consideration in this 
appeal is • What was the nature of the 
;g'rant of the suit land by Sundaranara- 
sayya to Sripati Purshobtam '? Was it 
the grant of a land in inam, or, as is 
contended for by Mr. Vax’adachariar, the 
learned vakil for the appellant, did the 
grant only amount to an admission of 
Sripati Purushottam to the land as a 
tenant, in which case the 4th defendant 
would not be an under-tenant under 
him ? The decision of the question must 
depend entirely upon a scrutiny of the 
evidence in the case. 

The original grant is not before'us, but 
we have to proceed on the assumption 
that the land when it was given was 
merely a waste land. It is so described 
in the plaint and it is admitted by the 
4bh defendant in his evidence. From 
the nature of that land itself nothing 
definite as regards the character of the 
grant can be inferred. It is quite pos¬ 
sible that only a kudivaram interest was 
granted to Sripati Purushottam. Section 
26 of the Madras Estate Lands Act shows 
that it is quite possible to make a grant 
of such a limited character, and the 
decisions quoted to us also suggest that 
the idea of such a grant is not an un¬ 
familiar one. But the other evidence 
in the case, which I shall presently ex¬ 
amine, makes me think that the grant in 
this case was in the nature of the grant 
it) inam. This evidence consists of three 
classes of documents ; (l) kadapas exo- 
outed in favour of Sripati Purushottam, 
namely, Exs. D, D'l and C, C-1 ; (2) 
receipts granted by the Vizianagaram 
Estate to Sripati Purushottam, namely, 
Exs. K •series ; (3) receipts granted to 
Sripati Purushottam by tho 4th defen¬ 
dant ; and (4) Exs. A and B. 

(l) The kadapas do not alTord much 
valuable evidence in the case, but Ex. D, 
executed by one Bhimanna in favour of 
Sripati Purushottam describes the land 
^‘inam wet land.” Exhibits C and 0-1 
show that Sripati Purushottam was 
letting out the land for cultivation to 
tenants on lease. Taken along with the 
other evidence in the case, an inference, 
though a faint one, that Sri()ati Puru¬ 


shottam was an inamdar may be drawn 
from these documents. 

(2) As regards the receipts granted by 
the estate wo have to note that in Ex. K- 
4, Sripati Purushottam is described as 
“inamdar.” The w’^ord is written in ink 
through the printed word pabtadar,” 
the usual word appearing in the printed 
receipts has not been scored out. In 
Ex. K-8 the land is described as “inam 
of No. 107 individual” and Sripati Puru¬ 
shottam is described as “inamdar,” and 
the word is written in ink. No doubt in 
some of the receipts he is described as 
“pattadar,” bub it seems to me that 
importance is to be attached more to 
the description “inamdar” than to the 
word “pattadar” as the former word has, 
as already mentioned, been specially 
written in iuk, whereas the printed word 
“pattadar” is the common word appear¬ 
ing in the receipts. It may also be noted 
that the kattubadi payable is variously 
described as “dharmilla kattubadi” and 
“dharmilla inam kattubadi.” The words 
“inam kattubadi” appearing in Ex. K‘4 
are again written in ink. 

(3) Dealing with the 3rd class of docu¬ 
ments, Ex, 1-a is a receipt given by an 
agent on behalf of Sripati Purushottam 
to the 4th defendant. It mentions that 
the rent is paid as “inam cist for the 
land in Lakkavaram village.” In Ex. 1-b 
also the same description appears. In 
Ex. 1-0 tho rent is referred to as “kisb 
for manyam land”. These receipts go to 
show how Sripati Purushottam himself 
thought about his right to the land. 

(4) Exhibit A is the sale-deed to the 
plaintift*. There the suit land is de¬ 
scribed as dharmilla inam land.” Ex¬ 
hibit B is the agreement executed by 
Sripati Purushottam in favour of the 
Maharaja of Vizianagaram, dated tlie 
8 th of Febiirary 1893. This does not 
help us ver\ much in finding out the 
nature of the grant in this case : but the 
use of tho word “ kattubadi” suggests 
that the land may have been granted 
in inam. The oral evidence in the case 
is not of much imjx^rtance. On a careful 
consideration of the above evidence, 1 
have come to the conclusion that the 
grant by Sundaranarasayya to Srijmti 
Purushottam was the grant of the land 
in inam. The plaintiff is, therefore, 
“a landholder" within the meaning of 
the Full Bench deoUiou in Urawayua v. 
Acthiraju (l). 
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The decisions in Mar me V eeraswamy 
V. Boyinapplli Venkatarayudu (2) and 
Ganjain Manikyamha v. Pasala Map 
layya (3), are inapplicable feo this case 
as at the time when the land was 
granted to Sripati Purushottam it is noD 
suggested that there was anybody in pos¬ 
session of it. 

As the plaintiff is a “landholder** the 
judgment of the learned Subordinate 
Judge is right and this appeal should be 
dismissed with costs. 

Appeal dismissed* 
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Goutts-Trotter, 0. J., and Reildy, J. 


{Komirisetti) Satyanarayana Appel* 
lant. 


V. 

Yeeranki China Venkatarao and others 
—Respondents. 

Appeal No. 68 of 1922. Decided on 
16th September 1926, against a decree 
of the Addl. Sub-J., Gocanada, D/- l8th 
April 1921, in Original Suit No. 10 of 
1920. 

(a) Practice^ Precedents—Conflict of view 
among High Cotirts^Each High Court should 
folloio its otvn decisions unless clearly u'rong. 

la a matter which is open to divergence of 
view among various High Courts the Court 
should follow its own cursus curiae unless it is 
of opinion that the former decisions of the Court 
are clearly wrong. 531, 0. 1] 

(5) Beglsiration Act, S. ll^Salc deed re¬ 
fused to be registered on crecutanCs objecti07i^ 
Vendee's remedy t s by suit under S. 77 ayul 7iot 
bu suit /or specific performance against execu¬ 
tant. 

"Where the executant of a document at the 
time of registration thereof objects to the regis¬ 
tration which is, therefore, refused, the remedy 
of the vendee is only by suit under S. 77 and not 
bv a suit for specific performance against the 
vendor i 1 A. L. J. 8B7 ; 12 C. L/. J. 464 , 44 
I C 361, Dissented from ; 20 Mad. 19 and 5 M. 
if C. a. 123, Dlst. \ 17 Mad. 341; 42 Mad. 822 ; 
;vnd (1022) M. II'. -V. 10. Foil. [P. 532, C. 2] 

C. Sydney Smith, A. Krishnaswamt 
Aiyar and P. C. Venkataramanayya for 
Appellant. 

G. Lakshmanna, A. Satyanarayana 
and C. Ttama Rao—(or Respondents. 

CoutU Trotter, C. J.— This is an 
appeal from a decree of the Subordinate 
Judge of Gocanada wherein ho gave 
certain remedies by way of specific relief 
to the plaintiffs The plaintiffs case 


was that certain sums of money were 
due to them as debts from various people. 
It is not material for the purposes of our 
decision to know how those debts were 
alleged to have come into existence, 
what was their nature or what were the 
relations to the plaintiffs of the various 
parties to the transactions in question. 
The transaction was that an agreement 
was entered into for the sale of certain 
property in extinguishment of the plain¬ 
tiffs* claims. The agreement that was 
entered into by the contracting parties 
was this: 

“ We shall execute the sale deed for this as per 
ydur draft and give it to you registered within 
three months from this date'* 

so that undoubtedly under that document 
it was part of the obligation of the de¬ 
fendants to get the deed that was in 
contemplation by this agreement drawn 
up, executed and registered. A deed was 
drawn up and in due course, it came on 
to the stage of registration. One of the 
persons who executed the agreement, 
the 3rd defendant in this case, when the 
time came for registration objected to 
the registration of the document and 
the registration authorities, after an 
enquiry into the matter refused to order 
registration of the document as against 
the recalcitrant 3rd defendant, plaintiffs 
case, of course, being throughout that 
she was a person against whom the deed 
ought to have been registered and that 
is their case here today and that the 
registration authorities were in error 
in giving effect to her refusal. In these 
circumstances they brought this suit for 
specific performance of the agreement 
against all the parcies to it. ^ We are not 
really called upon to decide in this case 
whether this is a matter in which the 
contemplation of the parties was that 
all should sign or that the signatures oi 
what I may call the operative persons 
should be regarded as sufficient, it ap¬ 
parently being the fact that the signa¬ 
tures of others including the recalcitrant 
3 rd defendant were added ex majon 
cautela in case they should raise objec¬ 
tions and claims thereafter. Speaking 
for myself, I think, that even in such 
a case it must most probably be held 
that it was the intention that they 
should execute for the very purpose that 
I have mentioned. However, in the view 
that we take it is unnecessary to decide 
the matter. And if the other view were to 
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prevail that the signature of this person 
was otiose and" unnecessary then of 
coarse the plaintiffs' case would fail 
equally because the whole agreement 
would be completed sufi&oiently to satisfy 
the contract and there would be nothing 
for the suit to operate upon. But taking 
it that the signature of the 3rd defend¬ 
ant was necessary, what is the position 
in law ? 

By S. 77 (l) of the Begistration Act 
it is enacted as follows : 

“ Where the Registrar refuses to order the 
dooument to be registere'3, any person claiming 
under such document may within 30 days after 
the making of the order of refusal, institute in 
the civil Court, within the local limits of whose 
original jurisdiction is situate the office iu which 
the document is sought to be registered, a suit 
for a decree directing th& document to be regis¬ 
tered in such office.” 

That is a statutory remedy given to 
a person who stands in the position that 
he is entitled to have a document regis* 
tered by somebody else, that that some¬ 
body else has refused and the Registrar 
has upheld the refusal and he wants 
to have that compulsorily registered as 
against the other person. It should be 
observed, and I think, this is a most 
important thing to notice about the sec¬ 
tion, that it provides a limitation of a 
short period of 30 days, the object no 
doubt being to ensure that matters of 
this kind should bo gone into when the 
evidence is fresh in everybo<?y’s mind 
and in all human probability all of it 
available, whereas if left to an ordinary 
suit some people might be dead who 
could throw light on the matter and 
others might have let it fade from their 
recollection. I should have thought that 
looking at the statute alone, it is clear that 
the object of the Legislature was to pro¬ 
vide a remedy of a very short period of 
limitation for putting right a wrongful re¬ 
fusal to register, and that must be held 
bo be the remedy and the only remedy 
given by law. Bub unfortunately the 
matter is covered with conflicting author¬ 
ity. The authorities in Madras appear 
bo differ from the authorities in other 
parts *of India. In a matter which is 
open to divergence of view my opinion 
is that this Court should follow its own 
juraus curiae unless it is of opinion that 
^he former decisions of the Court are 
clearly wrQng. I do not think, if it 
agrees with those decisions, that it ought 
to harass the parties with any argument 


before a Full Bench merely because of 
different views in other Courts. 

An authority which is directly in 
favour of the respondents is Amer Chand 
V, Naihu (l), a decision bo which that- 
very distinguished Judge, Stanley C. J.r 
was a party. A sale deed was executed, 
a lady refused to register it, but no suit 
was brought for compulsory registration ; 
nevertheless it was held that the plaintiff 
was entitled to a remedy by way of 
speciffc performance ; and the learned 
Jndge says this : 

“ His (piaiutiff’s) grounds of appeal are that 
the substantial relief sought by him, was the 
specific performance of the contract for sale 
and for possession of the property. We see 
no answer to this appeal. No defence to the 
action was disclosed by the defendants and iu 
view of ail the facts the Court of first instance 
as well as the lower appellate Court ought, in 
our opinion, to have granted a decree for specific 
performance. The Court of first instance was- 
wrong in passing an order (that is no doubt true) 
for registration of the sale deed which was execu¬ 
ted by the guardian of the defendants in view of 
the provisions of the Registration Act, But it 
appears to us that the Court has jurisdiction to 
direct performance of the contract and. to require 
that the defendants should do all necessary acts 
for the purpose of fulfilling the obligation into 
which through their guardian they had entered, 
aud that the plaintiff is entitled to have a fresh 
sale deed executed by all the necessary parties 
and to have the document so executed registered.” 

And then they quote Chinna Krishna 
Reddi. v. Dorasavii Reddi (2) a case 
which I shall show presently is really 
no authority for the proposition laid 
down by the Allahabad High Court at 
all. The 'next direct authority in. 
Mr. Lakshmanna’s favour is a case in 
Snrendra Nath Nag Chowdhnry v. Gopal 
Chunder Ghosh (3) a decision of Mukerjee 
and Carndutf, JJ. There the decision 
was that 

"although a document, which has been exe¬ 
cuted, is iuoperativo in law and'wholly ineffectual 
to create title in the intended lessee, it is never¬ 
theless evidence of a valid agreement to execute 
a lease and may consequently form the foundation 
of an action for specific performance.” 

That really entails another doctrine as 
well as the one we are directly con¬ 
cerned with here, namely that though a 
lease has for some reason or other become, 
or was from the first, legally inoperative, 
yet for the purpose of bringing a suit 
for si>ecific performance it is open to the 
Court to treat it as a mere agreement 
of lease. I should have thought it a very 
vicious method or construction to sav 

(ij [fiVioJ 7 A. HJ. 8e7. 

(2) [lS97j20MAd. 19, 

(3) [1010.1 12 0. L. J. 464. 
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thafc a document;, which purports fco be 
one thing, is fco be allowed fco be treated 
when it is found imperfectly to contain 
what it purports to be as a valid docu¬ 
ment; of a different order altogether. The 
reasoning of fche learned judges of the 
Calcutta High Court appears fcp be this. 
The undertaking of a person who enters 
into a contract for fche sale of real pro¬ 
perty is fco do everything whereby an 
operative agreement in law can be 
effected. He has not done everything 
if he failed in an instrument where fche 
obligation is cast upon liim fco obtain 
its registration and, therefore, a step in 
the creafcion of fche legal relation of pur¬ 
chaser and vendor being wanting, you 
can compel fche person who has not taken 
thafc step fco take it. The answer appe¬ 
ars fco me to be very simple. Sect. 77 
of fche Registration Act not only fcells 
you how you are to do thafc, but; says 
thafc if you want to effect fchab purpose 
of having registration forcibly carried 
out by a decree of the Court, you must 
do ifc within 30 days. It seems to me that 
these decisions in Calcutta and Allahabad 
in effect take upon themselves by a side 
wind fco get rid of fche period of limitation 
strictly imposed by the express words 
of fche statute. To my inind no judicial 
decision has any right fco tamper with 
a thing directly enforced and enjoined 
by a statute whose construction is free 
from possible doubt. The most fcliafc 
can be said is that fche remedy given by 
fche statute is not intended fco he fche 
only one. It is almost impossible fco 
l)elievc thafc fche legislature can have 
intended fchab there should be a direct 
and an indirect way of effecting the same 
thing and that fclie period of limitation 
applicable fco them should be entirely 
different. Thafc is the view that has been 
taken in more than one case in this 
Court. But before I deal with them I 
want to refer fco one other case of fche 
Calcutta High Court, Nasiniddin Mia 
V. S'idhoo Mia (4), because that is an 
instructive case. What appears to me 
to bo t]\e policy underlying fche Calcutta 
trend of decisions is I think well illustra¬ 
ted liy fchab case decided by Mookerjee 
and Beachcroft, ,1.1., in 1917. In that 
case fche plaintiff claimed two things m 
fche alternative. He first put in a claim 
asking in termes to have the registration 
of a document eniorced and an alter * 
(4) ~ Il^8j"27 jT'bVs 


native claim along with it for specific 
performance. The document was in fche 
same stage as the document here. It had 
been executed but one of the parties had 
refused to acknowledge the right fco have 
ifc registered. The learned Judges say this: 

“As regards the claim to enforce registration of 
the document executed in his favour by his 
vendors he was, no doubt, bound to follow strictly 
the procedure prescribed by the Indian Registation 
Act before he could institute a suit under S. 
77 to compel registration. But as regards the 
alternative claim to enforce specific performance 
of the agreement to . sell there was really no 
answer to the suit. Although the vendors had exe¬ 
cuted the document, as they could not be deemed 
to have completely performed their part as the 
agreement in essence was not merely to execute 
a conveyance which until registered would be 
inoperative in law but to transfer the full title 
from themselves to the plaintiff as purchaser. 
Such title could bo transferred only by means 
of a registered instrument; consequently the 
execution of the' conveyance not followed by 
registration could not be regarded as fulfilment 
of contract”. 

so thafc what is taken away by the right 
hand is immediately replaced by the 
left and where fche statute has forbidden a 
special means, another means is promptly 
devised in order fco get round the 
words of the Act. 

In Madi’as the decisions have been 
different and having considered them 
all, I am of opinion that they are quite 
consistent. The leading case and the 
most direct authority is Venkatasavii v. 
Krifitayya (o), There fche plaintiff sued 
for specific performance and a decree 
liad been passed in the lower Court 
directing the defendant to execute and 
register a deed of transfer. That judg¬ 
ment was upset by Muthuswami Aijar 
and Handley. JJ-, and the reasoning 
that is directly in point is to be found 
on the second page- of the judgment. 
It is an interesting case because fche 
judgment contemplates the case not 
merely of failure by the defendant to 
procure registration but the case where 
the plaintiff does not assume the remedy 
given him under S. 72 or 76. The 
learned judges say this: 

“If defendant had appeared and admitted exe¬ 
cution, the document would have b^n refused 
and plaintiff would have been entitled to an 
enquiry before the Registrar under S. ^2 to /o. 
If defeudiiui did not appear, plaintiff rni^ght have 
proved execution of the document, and on suen 
proof would have been entitled tc registration. 
It the registering officer was not satisfied wi i 
the evidence of execution and refused to regis 
an appeal would have lain to the Re gistrar 

(5) LlSUS] 1C JIad. 341—3 M- L. J. iCW. 
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S. 79, If the rteoisiou under S. 72 or 76 
hai baeu adverse to plaintiff, he would have a 
remedy by suit under S. 77 of the Act. Plain¬ 
tiff had, therefore, a complete remedy under 
the’Act, and not having chosau to follow it has 
only himself to blame that the effisacy of the 
document has not basn completed by regis¬ 
tration.” 

Then they go on to dispose of the other 
doctrine that you can treat an incomplete 
conveyance as a complete agreement for 
a conveyance arid negative that. The 
learned vakil who appeared for the 
respondents in this case said • 

‘‘There is a distinction. The plaintiff was disenti¬ 
tled there bscause it was^ thrpugh his own neglig¬ 
ence that he failed to get the document regis¬ 
tered.” 

I may point out in passing that in terms 
part of that negligence was considered 
by the learned Judges to be his failure 
to adopt the remedy given him under 
the Registration Act including the 
remedy by suit under S. 77. But says 

“If you look at some of the later cases you 
will find that a distinction is drawn and you find 
that in cases where it his been proved that the 
defendant was the person to blame, the remedy 
by the Speoiflo Rslief Act has been allowed.” 

When examined, those cases appear to 
me not in the least to support his con¬ 
tention. In Chiiitm Krishna Heddi v. 
Dorasami Bedi • (2), there had been a 
document of conveyance executed but 
before registration the defendant in the 
suit got hold of the document fraudu¬ 
lently, stole it from the plaintiff and con¬ 
cealed it for the purpose of preventing 
registration from taking place because 
obviously the Registrar cannot register 
a document which for his purpose is non¬ 
existent and, therefoi' 0 , the learned Judges 
say that the plaintiff was clearly entitled 
to have a fresh document executed and 
registered just as he would be so entitled 
if after execution the document had been 
accidentally lost or destroyed. That, no 
doubt, is quite true. And it follows a 
much older decision of this High Court 
in Nynakka Bowthen v. T’npaua Moha' 
med Naina Boiothfin (6). In that caso 
soon after execution, the document in 
question was destroyed by fire before it 
had been registered. It was held that 
the plaintiff was entitled to ask the 
Court to compel the defendant to exe* 
cute a fresh deoumont. The principle of 
the decisions in the last two cases is 
perfectly intelligible hut it does not 
appear to mo to touch the present case. 
Mr. Lakshmanna says : 


All t-hoaa ware cases where it had been showa 
that the defendant was at fault. No doubt on 
his own showing- the Court ought to give specific 
performance of a remedy for the plaintiff. 

It is not, in my opinion, the true line of 
reasoning at all. The plaintiff there was 
entitled to have a decree which no doubt 
included a direction that he should bo 
given an executed and registered instru¬ 
ment because as things stood at the time 
of the suit, he had nothing whatever to 
register. In the one case the document 
had been destroyed and in the other case, 
it had been abstracted and he could not 

go to the Registrar and say 

Compal my conveyor to register a document iu 
my favour. 

because the document to be registered 
was non-existing. The cases appear to 
have no bearing on this case. And it 
must be remembered that although in this 
country the remedy of specific perfor¬ 
mance is a statutory remedy, it neverthless 
is simply a crystallisation into statutory 
form of an equitable remedy to which 
laches was, as it is to all equitable claims, 
an answer. How it can be said that a man 
who is given an express statutory remedy 
by an Act of Legislature under S. 77 of 
the Registration Act and has failed to 
take advantage of it has not been guilty 
of laches and is entirely free from 
blame passes my comprehension. It 
appears to me that a man who has failed 
to adopt tlie remedy expressly provided by 
the statute cannot come to this court and 
ask for an exercise in his favour of a dis¬ 
cretionary and equitable remedy. I ought 
to add that the decision in Venkatasaini 
V. Kristayya (5) has been followed in 
several later decisions of this Court of 
which I need only instance two : Thayar 
Atnmal v. Lakshmi Auitnal (7) and 
Snbbaraya Pillai v. Devashayam Pillai 
(8). This is sufficient to dispose of this 
appeal, because it is not pretended that 
unless the respondent can get over this 
stile there is anything arguable in the 
appeal. That being so, tlie appeal must 
be allowed with costs of tho 2nd defen¬ 
dant throughout and the suit dismissed. 

The memorandum of objections is dis¬ 
missed. No costs. 

Reilly, J .—1 entirely agree. 

Appeal allotrt'd. 


(71 imoi i:'» Mftd. 899=39 .\f. u J. l^i u i 
\V. 161^(19901 M. W. N. 457. 
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Spencer, J. 


{Kaki) Narasamma, —Plaintiff—Appel¬ 
lant. 



Kahi Ve7ikataraju and otners —Defen¬ 
dants—Bespondents. 

Second Appeal No, 93 of 1923, Decided 
.on 5th October 1925, from the decree of 
-the Addl. Sub-J., Rajahniundry, in A. S. 
No. Ill of 1921. 

(a) Hindu Law — Widow—Suit bif, for vtain- 
■tenance—Right to maintenance and rate there of 
■only should be considered. 

In a suit for raaiutenauce by a -widow the 
•ortly questions for consideration are whether 
-the widow is entitled to maintenance and at 
what rate maintenance should be awarded. 

[P. 584, 0. 21 

{b) Hindu Law—Maintenance is liable to be 
•iticrea^ied or decreased. 

A maintenance allowance is liable to be 
increased or decreased by change of circum¬ 
stances; 27 M. L. J. 656, Foil [P. 535,'C. 1] 

(c) Hindu Law — Widow—Direction In hus- 
band*s will alloftlno a fixed sum a^ mainten- 
.ance without bequeathing S2y(cific property in her 
favour t$ merely nidicatlve of husband^s esti¬ 
mate. 

Where a husband in his Will made a provision 
that his wife should get a certain rate of main¬ 
tenance without actually making a bequest of 
any item of property in her favour, the rate is 
merely an indication of what the husband 
thought to be a reasonable amount at the time 
of the Will, and it is not obligatory upon Courts 
to award exactly that amount in a suit for 
maintenance by the widow. [P 534, C2, P 535, Cl] 

P. Bapiraju^iov Appellant. 

T. Bamachandra Bao —for Bespon* 

. dents. 

Judgment. —This is a suit for the 
recovery of past and future maintenance 
from the plaintiff’s stepson. The Dis¬ 
trict Munsif awarded maintenance to the 
plaintiff at tlie rate of Bs. 2 per mensem 
if she surrendered possession of the lands 
at Devarapalli ; or if those lands re¬ 
mained in her possession he decreed that 
she should get no other maintenance at all. 
She was also given a right of residence 
in a ijortion of the defendant s house. 

On appeal the Subordinate Judge fixed 
tho amount of maintenance at Bs. 6 a 
month or Bs. 72 a year with the proviso 
fcliat the defendants should pay only 
Hs. 32 a year so long as the plaintitt 
. continued in possession of the Devara¬ 
palli lands. The plaintiff appeals against 
this decision and there is a memorandum 
..)[ objections on the other side. 


The plaintiff’s husband, before he died, 
executed a Will, which isDx. A, allowing 
his wife a sum of Bs. 15 a month for her 
life besides the lands at Devarapalli and 
providing that the sum should be Bs. 10 
a month so long as she lived in her son’s 
house with the rest of the family. 

In a suit of this nature the only ques¬ 
tions for consideration are : (l) whether 
the plaintiff is entitled to maintenanae ; 
and (2) at what rate maintenance should 
be awarded. 

The Courts below, however, allowed 
an issue to be raised as to whether the 
Will (Ex. A) was obtained by the plaintiff 
from her husband by undue influence. 
The Subordinate Judge considered that 
the plaintiff was in a position to domi¬ 
nate the will of her husband and obtained 
an unfair advantage over him. He gives 
no reason for his finding on this point 
beyond the fact that the testator was in 
a vei*y weak condition, that his body was 
swollen and the plaintiff was his second 
wife and threatened to make a distur¬ 
bance if he did not accede to her wishes. 
The present suit has not been brought 
to enforce the pi'ovisions of the Will 
apart from the plaintiff's natural right 
to be maintained by her stepson. It is 
obvious that the plaintiff’s husband had 
no power to hind his heirs by Will to 
pay maintenance at a definite fixed sum 
per annum or per mensem for the rest 
of the life of his surviving widow. The. 
Will, therefore, is only useful as an indica-l 
tion of what in the view of the testator; 
would be a reasonable rate of mainten¬ 
ance for his wife to have after his death. 
Seeing that the 1st defendant himself 
wx*ote the Will and got it registei'ed, he 
cannot plausibly put forward a plea that 
the plaintiff exercised undue influence 
over his father. Nor do I consider the 
circumstances found by the lower Courts 
to exist as amounting to undue influence 
■within the law. In this view of the 
case the provisions made in the Will, 
seeing that the provision in favour of the 
plaintiff was not an outright bequest of 
a definite item of property, become of 
secondary importance, and it is thus 
unnecessary to canvass the finding of the 
Subordinate Judge on the subsidiary 
points whether the Will was obtained by 
the exercise of undue influence an 
whether it is valid as a family arrange¬ 
ment. The Courts below have not found 
what income the defendant gets beyond 
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'the inoome from the house and lands* 
But P. W. 2 admitted that the Isb 


•defendant had had no trade since 4 or 5 
years ago. It is also not disputed that 
lie has nine members of his family to 
maintain. It has not been found that 
the defendant has any immovable pro¬ 
perties besides the house at Rajah- 
mundry and a site on the road to 
Dowleshwaram. On the merits of the 
•case I am unable to find that the rate of 
maintenance fixed by the Subordinate 
Judge is unreasonable. The fact that 
in 1912, when the Will was made, the 
plaintiff’s husband would have given 
at least Rs. 15 a month is not proof 
that in 1919 when the suit was brought 
the Ist defendant’s circumstances were 
such that Rs, 15 a month would be a 
reasonable allowance. In Raja Venkat^ 
appa Nayanim Varu v. Rajah Thimma 
Nayanim Varu (1) it is pointed out that 
a maintenance allowance is liable to be 
increased or decreased by change of 
circumstances. The plaintiff has been 
awarded Rs. 32 a year so long as she 
continues in possession of Devarapalli 
lands. It is not stated that she is no 
longer in possession of those lands. The 
<lue9tion whether she should get Rs. 32 
a year and the income of the Devarapalli 
lands, or 72 without them, is one which 
will come up when the decree is executed. 

Upon the objection memorandum it is 
contended that the District Munsif’s 
decree should be restored on the ground 
that the plaintiff is not entitled to get 
more than one-third of the total inoome 
of the family when the 1st defendant 
has nine members to maintain. I am 
not inclined te reduce the amount below 
Rs. 6 a month seeing that the 1st defen¬ 
dant was one earning and may again 
earn something to supplement the income 
from the lands and house. No satisfac¬ 
tory reasons have been shown for altering 
the decree of the lower appellate Court, 
which, on the face of it, appears to be a 
fair provision to make for the plaintiff’s 
needs after fully considering the 1st 
•defendant’s present inoome and his obli¬ 
gations. The second appeal and the 
imemorandum of objections are therefore 
both dismissed. The parties will bear 
their own costs throughout. 

Appeal dismissed. 

U) U914] a7 M. 1j. J., 666=(m4) M. W. N, 
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Devadoss and Wallace, JJ. 

Nori Venkatakrish nayya —Appellan t. 

V. 

Ktmdurthi Byrayi and others — Res¬ 
pondents. 

Appeal No. 365 of 1923, Decided on 
on 30th November 1925, from the order 
of the Sub-J., Bapatla, in E. A. 
No. 1546 of 1921. 

Hindu Law — Debts — Sons* liability to pay 
father's debts is not discharged eve^i If the 
father misappropriates money for which he was 
accountable as trustee. 

Where certain sums of money for which a 
Hindu father, in the capacity of a trustee, was 
accountable, were not accounted for by him, and 
in a scheme suit he was ordered to pay the 
amount which came into his hands. 

Held : that that will not amount to misap¬ 
propriation or breach of trust and the sons* 
liability to pay father’s debts is cot discharged, 
and that even if it is found that he misap¬ 
propriated the amount which came into his 
hands, the sons cannot escape the liability to pay 
their father’s debt: 32 Bom. 348 and S5 M. L. J. 
661, Appl. [P 536 C 2] 

V. Ramadoss —for Appellant. 

K. Kameswara Rao —for Respondent. 

Judgment. — The contention cf 
Mr. Ramadoss in this appeal is that the 
debt incurred by the father was in the 
capacity of a trustee and, therefore, he 
must have been considered to have 
criminally misappropriated the trust 
funds and that the sons’ share cannot be 
made liable for such a debt. 

There is nothing to show that the 1st 
defendant misappropriated any amount 
so as to bring him within the clutches of 
the^ criminal law and all that was found 
against him was that certain sums of 
money for which he was accountable 
were not accounted for by him and in a 
scheme suit he was ordered to pay the 
amount which came into his hands. We 
do not think that will amount to misap¬ 
propriation or breach of trust, within 
the meaning of S. 403 or S. 406 of the 
Indian Penal Code, If he had been 
found guilty of breach of trust he would 
have been removed from his oflaco of 
trusteeship. But he has been allowed to 
continue. Therefore, we cannot hold 
that he was guilty of breach of trust. 

Even if it is found that he mis;\p- 
propriatod the amount which came into, 
his hands, we do not think the sons can, 
escape the liability to pay their fatber^j 
debt. Mr. Ramadoss relied strongly uiK^nl 
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Durbar Khaghar v. Khachar Harsur (l). 
That case was considered by the learned 
Chief Justice and Mr. Justice Seshagiri 
Tyer in Garudu Sanyasayya v. Nerella 
Muthenna (2). There they held that. 

Under the Hindu law a person was liable to 
account for amount collected by his father and 
[grandfather in their capacity as trustees, but 
subsequently misappropriated by them. The fact 
that the misappropriation amounts to a criminal 
offence did not affect his liability. 

We are entirely in accord with the 
principle of this decision. Therefore we 
consider that there is nothing in this 
objection. 

The next point raised is that the son. 
the appellant, was specifically exonerated 
by the decree. The decree has not been 
produced before us. There is nothing to 
show that his share of the family pro¬ 
perty was exonerated. If there was 
anything in this point it would have 
been pressed before the learned Judges 
who remanded the suit for disposal on 
the merits. 

No doubt this point was raised in the 
grounds of appeal, but it evidently was 
nob pressed. There are no materials 
bsfore us for holding that the appellant s 
share was exonerated by the decree 
passed in the scheme suit. 

The next question is one of fact. The 
contention of the appellant that he was 
divided from his father was disbelieved 
by the lower Court. We have been 
taken through the evidence on his side and 
we find that the evidence is not only 
unsatisfactory, but even if believed does 
not go to show that the property 
attached fell to the share of the appel¬ 
lant on partition. The evidence as to 
partition is very unsatifactory, and we 
have no reason to differ from the finding 
of the learned Judge which we consider 

to be correct. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(n [1908] 32 Bom. 348=10 Bom. L. R. 297. 
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Phillips, J. 

(Sekkhu) Musthahu alias Appu Ravii- 
thaji —Plaintiff—Appellant. 

V, 

Nani and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 1676 of 1922^ 
Decided on 29th April 1925, against the 
decree of the Dist.-J., South Malabar, in 
A. S. No. 726 of 1921. 

Civil P. C., S. 47 (3)— Order allowing legal 
representative to execute decree is appeaXahlc — 
Subsequent suit to challenge the order Is barred — 
Civil P. C., 5. 11. 

Au order passed in executiou proceedings that 
a persoo is a .l£gal i representative is within 
the jurisdictiou of the execution Court and if 
not appealed against bars a subsequent suit chal* 
Icngine that order ; 2 Cal. 131 (P. C.), Bel. on. 

[P. 537, C. 1] 

N. B. Lahshmana lye} —for Appel¬ 
lant. 

G.V. Ananta Krishna lye} —for Res¬ 
pondents. 

Judgment. —The first objection taken 
by the appellant is that the application 
to execute the decree on behalf of the 
legal representatives of the, decree-holder 
ought not to have been made to the 
Court which was executing the decree, 
but to the Court which passed the decree. 
This question is concluded by a decision 
of the Full Bench in this Court in Swa- 
minatha Ayyar v. Vaidyanaiha SasO'i 
(1) ; and also in Amar Chandra Banerjee 
V. Guru Prosunno Mukerjee (2) ; and 
Taineshar Prasad v. Thakur Prasad (3) , 
Sham Lai Pali Modhu Sudan Sircar 
(4). All these cases were decided under 
Civil P. C. of 1882, and there has since 
been an alteration in Ss. 88. 244. 232 
and 234 of that Code. It is question¬ 
able whether these decisions are correct 
under the new Civil P. C., and I may 
observe that in the Full Bench decision 
in Madi-as, the learned Chief Justice did 
not come to a determination without 
considerable hesitation, and one of the 
Judges was of opinion that Ss. 234 and 
244, of the Code of 1882 are iiTeconciP 
able. As these sections have now been 
amended, it is possible that they maybe 
reconciled by a different interpretation 
of them. I, however, refrain from dis^ 


uj Liyos; 
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eassing this question further in view of 
the fact’that the appeal must fail on 
another ground. 

- The appellant was a party to the order 
in execution proceedings in which the 
legal representatives were added and 
although he preferred an appeal against 
the order, he 'did not take this parti* 
cular ground of appeal and the order was 
confirmed. Under S. 11 Expl. 4, the 
ground ought to have been decided. It 
is, therefore, not open to him now to 
raise the same objection in a suit. It is 
contended that he can do so, because the 
executing • Court had no jurisdiction to 
decide the case* It has been held that 
the Court had no jurisdiction but it is 
not a question of absolute jurisdiction, 
but a question of exercising jurisdiction 
wrongly, and it has been held that a 
similar order passed in these circum¬ 
stances is subject to appeal and is not 
necessarily null and void from its in¬ 
ception. I may refer in this connexion 
to In the matter of the petition of 
Madjee Abdoollah Reasut Hossein v. 
Hadjee Abdoollah (5). The order not 
beipg null and void from its inception, 
this plea, that it was absolutely without 
jurisdiction, cannot avail the appellant. 
This suit was rightly dismissed and the 
second appeal must also be dismissed 
with costs. 

Appeal dismissed. 

(5) [1876] 2 Oal. 131—3 I. A. .221—26 W. R. 

50. (P. C.). 
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Wallace and Madhavan Nair, JJ. 

(S. JV. S. Satheppa Chettiar —Plaintiff— 
Appellant. 

V. 

K, Muthusaini Pillai —Defendant— 
Bespondent. 

Appeal No. 53 of 1924, Decided on 28th 
November 1924, against an order of the 
Addl. Sub-J., Madura, D/- 4th October 
1923, in A. S. No. 74 of 1923. 

^ .lei, S. Promissory 

AgreemetU showing tlw meUwd of discharge agreed 
to ta adtntss{6{«. 

Whe^ iu a suit on a pro-uote iu answer to the 
demand the dofeudaut pleads that he has already 
discharged the note according to the method 
agreed upon between the plaintifi and himself, 
there can bo no bar under S. 92 to prevent proof 

1926 M/68 & 69 
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of that agreement as it is a method of payment 
or discharge. [P 538, C 2]; 

B. Sitarama Rao and S. R, Muthu- 
swamy Iyer —for Appellant. 

i2. Satherama Sastri —for Bespondent.. 

Judgment. —This is an appeal against 
an order of remand by the lower ap¬ 
pellate Court in a promissory note suit. 
The plaintiff sued the defendant rn the 
District Munsif’s Court on an on-demaind 
promissory note for Bs, 700. The defen¬ 
dant admitted execution and the receipt 
of the money, but pleaded that the 
promissory note was taken by the plain¬ 
tiff as a sort of guarantee that the plain¬ 
tiff would not resile from his bargain to 
empower the defendant to manage his 
lands and get possession of them for him 
by criminal proceedings, that the plaintiff 
promised to pay him Rs. 200 a month for 
his services and a bonus of Ks. 500 if the 
criminal proceedings turned out successful,, 
that he thus got the Bs. 700 as a sort of 
advance of his pay and bonus which were 
going to fall due to him, and that this 
advance was to be discharged as and 
when that pay and bonus became due 
and that the plaintiff agreed to this 
course being adopted ; the defendant 
further pleaded that pay to the extent of 
Ks. 200 and more and tlie bonus of 
Bs. 500 had actually fallen due to him 
before the date of suit and that, there¬ 
fore, the promissory note had been fully 
discharged. 

The District Munsif held that the 
defendant could not put forward the above 
agreement in defence in a promissory-note 
suit as such an agreement contravened 
the provisions of S. 92 of the Indian Evi¬ 
dence Act. The lower appellate Court 
held that the agreement could bo proved 
and I'emanded the suit for evidence,, 
and against this order the present api>eal 
is filed. 

Neither of the lower Courts lias, we 
think, quite clearly understood the nature 
of the case. The defendant's written 
statement is not as clear as it might be 
but we think that his jilea really amounts 
to a contention that the promissory-nofco 
sum was paid to him as an ad\'anceof pay 
and bonus, that advance to be paid off as. 
and when that pay and bonus fell due 
Now, if this is a plea that the promissory- 
note was not payable on demand and was 
not enforceable until the pay and Ixnuw 
became due i.e., ^vas not enforooahlo 
until it was soharged and was, there- 
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fore, never really enforceable at* all, that 
would be a plea of a condition in defeas¬ 
ance of the on-demand contract and the 
District Munsif’s view would be perfectly 
correct. But it is not that, and the de¬ 
fendant himself admits so much. His 
plea is rather an admission that if the 
plaintiff chooses to sue before - the pay 
and bonus were due then he cannot resist 
the demand, but if the plaintiff chooses to 
delay his suit until the pay and bonus 
had fallen due, then the promissory-note 
is in fact discharged because the plaintiff 
agreed to allow that pay and bonus to be 
credited towards the promissory-note 
debt. That that was the case between 
the parties from the first is clear from 
the fact that the first issue in the case 
was 'whether the discharge pleaded is 
true, the defence being treated not as 
plea of non-enforceability of the note, 
but as a plea of discharge, and it was 
until another District Munsif took up 
the case that the third issue was framed, 
namely, whether the written statement 
discloses any valid defence Now, as the 
plaintiff has on the defendant’s case 
deferred his suit until the pay and bonus 
were due from him to the defendant, we 
can see no 'bar under S, 92 of the Indian 
Evidence Act against the proof of this 
agreement. It is not in any sense an 
alteration of the original terms of the 
contract. It is for the purposes of the 
present defence a mere agreement as to 
the method of payment proveable and 
enforceable when a state of affairs^ is 
reached where it does not conflict with 
' the on-demand condition in the promis* 
sorynote. The note is still, and has 
always been iiayable on demand ; but 
when in answer to'the demand the de¬ 
fendant is in a position to say that he 
has already discharged the note according 
to the method agreed upon between the 
plaintiff and himself, there can be no bar 
under S. 92 to prevent proof of that 
agreement. 

In this view, no question of legal or 
equitable set off will arise. If it is 
proved that there was an agreement that 
the note should be discharged in that 
way, tlion the note is either discharged or 
it is not, and the coreect issue for decision 
in the case is Issue-I' Whether the dis 

charge pleaded is true ? 

The defendant has also put forward^ a 
plea of general set off against the plain¬ 
tiff that the plaintiff' owed him various 


sums of money amounting to much more 
than the promissory-note amount <and 
that, therefore, the promissory-note 
amounted is not owing. But he did not 
in the first Court pay any fee on the 
amount claimed by him as a set off and 
the District Munsif, therefore, refused to 
entertain that plea. The defendant did 
not appeal on that ground and he never 
urged that ground before the lower ap¬ 
pellate Court. We are not prepared, 
therefore, to allow him to take the point 
here in appeal, nor (need we deal also 
with the further ground put forward by 
him that this promissory note was merely 
an item in a series of running accounts 
that'being a point which he also never 
put forward before the ‘lower appellate 
Court. We are here concerned only with 
the question whether the lower appellate 
Court’s order of remand is a proper one. 
We are of opinion for the reasons given 
above that it was and that the suit 
after remand should be dealt with by the 
first Court on the lines that we have 
indicated above. We, therefore, dismis 
this appeal with costs. 

Appeal dismissed. 
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Wallace and Madhavan Nair, JJ. 


Chmnatha Roivthe) —Appellant. 


V. 


Karunji Andi and anoiAer-Respondents. 

Letters Patent Appeal No. 103 of 1924, 
Decided on 18th December 1925, from 
the judgment and deree of Devadoss, J., 

D/- 21st July 1924. * -at u f 

Hindu Law—Religious endowment—Member oj 
joint family alienating temple properties—Any 
other member can recover them on behalf of tJie 


Where an alienation of temple properties is made 
DV a member of an undivided Hindu family who 
ire pujarls of the temple, and beneficially intere5t 
.d in the trust, any member is entitled 
50 maintain a suit to recover the properties on 
jehalf of the temple trust: 32 Mad. 167, DUtr, 33 
607, Pe/. V 

K. R. JcLoanadha Iver and T. S. Venka‘ 


tesa lye) —for Appellant. 

G. Lakshma^ia Iyer — for Respondents. 

Judgment.—Plaintiff is 1st defendant s 
son. Second defendant is 1st defendants 
brother’s son. They are members of an un¬ 
divided Hindu family. Defendants 1 and ^ 
usufructuarily mortgaged the suit pro- 


' s 
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perbiesisfta 3rd dofendanfc hypothe¬ 

cated his rights to 4th defendant. 5th 
defendant fittrohased the properties in 
exeontion of the decree obtained by the 
4th defendant on his naortgage. The 
propetties have been found to belong to a 
temple of which^ the plaintiff and Defen- 
dSifts ’I'and 9 are the ^ dharjnakarthas 
and pnjaris. As pujaris they are entitled 
to appropriate. for their own purposes 
what remains of- the income of the suit 
properties after meeting the puja. and 
other expenses of the temple. The only 
question for decision in the case is 
whether the plaintiff can alone main¬ 
tain the suit. The District Munsif decided 
in favour of the plaintiff. The Subordi¬ 
nate Judge, relying on a decision in 
^handavaraya Pillai v, Shanmugam 
Pillai iX) reversed the . judgment of the 
District Munsif and dismissed the plain¬ 
tiff's suit. Devadoss, J., setting aside the 
decision of the Subordinate Judge has 
restored the District Munsif's decree. 

*We think the decision of the learned 
Judge is right. It was argued on behalf 
of the 4th defendant, appellant that the 
Learned Judge has not recorded a finding 
as to whether the suit px*operties form the 
private property of the family or belong to 
the temple of which the plaintiff and 
Defendants 1 and 2 are the pujaris. No 
doubt the language of the learned Judge 
is a little indefinite, but we are satisfied 
that he is of ; the opinion that the suit 
properties belong to the temple. 

The decision in 32 Mad, 167 is ina'p- 
plicable to the present case. In that 
case it was held that, when the right to 
manage charity properties is vested in a 
joint Hindu family, its senior male mem* 
her is entitled to exercise that right 
vested in the family on its behalf and 
that, until a partition is effected, no 
junior member is entitled to manage¬ 
ment by rotation in the absence of an 
agreement recognising such right. The 
learned Judges take care to point out 
that in the case before them the family 
had no beneficial interest in the trust 
properties. This fact distinguishes the 
present case from the decision in 32 Mad, 
167. In the case before us we are not 
concerned with any question relating to 
the management of the family proper- 
Ues. The plaintiff having a beneficial 
interest in the suit properties is entitled 
to recover the m on behalf of the trust, if 

11) tWOPJ eg Mad. iet-19 M. L. J.CP. 


the alienation is not binding on it, see 
Rama Chandra Panda v. Ram Krishna 
Mahapatra (2). In this view, the plain¬ 
tiff is alone entitled to institute the suit 
and recover possession of the properties 
in question. But the decree should be 
on behalf of the plaint-mentioned Kaliam- 
man - Devastbanam. The decree of the 
District Munsif restored by Devadbss, J., 
does not mention that possession is to be 
recovered on behalf of the devastbanam. 
We modify the decree of the District 
Munsif to this extent. In other respects 
we dismiss the Letters Patent Appeal 
with costs. 

Decree modified, 

(2) [1906] 33 Cal. 507. ~~ 


A. 1. R, 1926 Madras 539 

Phillips, J. 

Dharman and others — Defendants— 
Appellants. 

v. 

Jagaveerarama Venkatesxoara Ettappa 
Nayakkar Ayyan — Plaintiff — Respon¬ 
dent. 

Second Appeals Nos. 344 to 389 of 
1923, Decided on 5th February 1925. 

Landlord and Tenant—Land admittedly held 
on varam originally—Tenant must prove contract 
to adopt fixed money rent. 

Where it is admitted that the lands were 
originally held on varam tenure, it is for the 
tenants to prove a contract to adopt a fixed money 

[P 640 C 1] 

F,S.Vaa —for Appellants. 

S. Raviaswami Aiyar, R. ^Ganapath y 
Aiyar and Hamid Ali—iov Respondent. 

Judgment— The question for deter- 
mination is whether the respondent is 
entitled to charge v'aram rates as rent 
for the land occupied by the appellants. 
The estate was under the management of 
the Court of Wards from 1872 to 1878 
and from 1893 to 1899, During the first 
period of management, from 1872 to 1878, 
the Court of Wards levied a fixed rent of 
Rs. 14 per kottah of land in lieu of varam 
but when the management came to an 
end, the tenants asked the proprietor to 
reverb to the varam rate, and he con¬ 
sented to it, making it a condition that 
they should admit that they had not got 
occupancy rights. When the Court of 
Wards again came into management they 
reverted to the money rent, and. when 


540 Madras Thirumalai v. Arunachella (Phillips, J.) 192S 

% 


thafc management: terminated, the pro* 
prietors again reverted to varam. It is 
admitted by the defendants that prior to 
1872 there was yaram tenure on the 
lands; for they asked for a return to 
varam tenure in 1878 or 1879. The 
proprietor has a right to varam tenure 
unless it is proved that there is a valid 
contract that money rent should be paid 
in its place. It is argued that because 
the proprietor agreed to revert to varam 
tenure with a condition that the ryots 
should admit that they had not occu¬ 
pancy rights, the arrangement is not 
binding on the ryots, now that the Courts 
have held that they have occupancy 
right in these lands, and the lands are 
what are called ryoti lands in the Estates 
Land Act. Thin decision of the Court 
has not in any way altered the nature of 
the lands, hut it has determined what 
their nature was and, therefore, when 
they were paying varam from 1872 on¬ 
wards they were ryoti lands in the same 
sense that they are now ryoti lands. It 
being admitted that the lands were 
originally held on varam tenui'e, it is for 
defendants to prove a contract to adopt a 
fixed money rent. It is suggested that 
as the Court of Wards levied a money 
rent it must be deemed that there was a 
contract to do so for ever. In so far as 
the period from 1872 to 1878 is con¬ 
cerned it is obvious that there was no 
such contract, or even if there was, it 
was put an end to by the parties them¬ 
selves when they expressed a desire to 
revert to varam, a desire which was ac¬ 
quiesced in. To suggest that' the pay¬ 
ment of money rent from 1893 to 1899 
constitutes a contract to pay for ever 
thereafter at that rate cannot be sup¬ 
ported. The period of payment at this 
rate is very short and there are no 
grounds for assuming that there was any 
valid contract. It is quite probable that 
the Court of Wards levied this money rent, 
because it found it to be a more convenient 
way in which to collect rent. As there 
is no contract to alter the varam into 
money rent in perpetuity the proprietor 
is entitled to charge rent according to 

varam rates. ^ j 

The ai>peals are accordingly dismissed 
with costs. Vakil’s fee in all the appeals 
together Rs. 100. 

Appeals dismissed. 
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Phillips, J, 

Thirumalai Pillai and othey'S —Plain¬ 
tiffs—Appellants. 

v. 

Arunachella Padayachi and others — 
Defendants—Respondents. 

Second Appeal No, 1145 of 1922, 
and Civil Misc. Petition No. 1565 of 
1925, Decided on 15fch April 1925, against 
the decree of the Disfc. J,, East Tanjore, 
in A. S. No. 57 of 1921. 

(а) Ctvtl P. C., S. 2 (H)— Trustees are not 
legal representatives. 

Within 6. 2 (11), trustees are not legal repre¬ 
sentatives of their predecessors-in-ofi&ce. 

(б) Civil P. C., 0.22, n. lQ~Trustees dying 
or retiring during pendency of a suit—Persons 
elected to fill their places can be added as parly 
apart from limitation. 

Where some of the trustees die or retire during 
the pendency of a suit and new persons are elected 
to fill their place : it is a case of devolution of in¬ 
terest during the pendency of a suit and the elec¬ 
ted persons ^an be added as parties under O. 22,. 
R. 10, notwithstanding the question of limitation;. 
A. I. R. 1922 Mad. 402 and A. 1. R. 1924 Mad. 
615, Toll. [P- 5^1. C* IJ 

S, T. Srinivasagopalachari—(or Appel¬ 
lants. 

S. MiUhiah Mudaliay —for Respon¬ 
dents. 

Judgment. —This is an appeal by the 
trustees of the Pachayappa s Charities to 
recover rent from the respondents. The 
appeal was filed by all the nine trustees, 
but, since the appeal was filed, two of the 
appellant-trustees have died and one 
has retired. Of the two trustees who 
died, one died only on 21st March 1915, 
and. therefore, there is plenty of time 
to bring in his legal representative or the 
person on whom his interest has devolved; 
but objection is taken by the respondents 
that No. 6. Mr. Ethiraja Mudaliar, 
having died in 1923, and No. 5, Sir P. T. 
Thiagaraja Chettiar, having retired on 
29th April 1924, the application to bring: 
in the three trustees who have since^ 
been elected on the Board is out of time 
and that, therefore, the appeal should be 
dismissed in limine. The contention for 
the respondents is that the new trustees 
who have been appointed by election to 

fill the places of those who have died or 
retired are their legal repr^entatives 
within the meaning of S. 2, Cl. (ID, o 
the Civil P. C., but in that section we^ 
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0 nd that “legal representative” in- 
oluded “ where a party sued in a repre¬ 
sentative character, the person on whom 
the estate devolves on the death of the 
party so suing or sued.” When Mr- 
Sjihiraja Mudaliar died, his estate as 
l^i^tee devolved on no one, .unless it can 
be deemed to have devolved on the sur¬ 
viving trustees, who are parties to this 
appeal. Certainly it cannot be*said that 
his estate devolved on his death on a per¬ 
son who was subsequently elected to. fill 
his place. The act of the electors can 
certainly confer no retrospective power 
on the person elected so as to vest the 
estate qf the deceased in him. So far 
as No. 5 is concerned his oflice became 
vacant by retirement and not by death. 
On the date of his retirement, the per¬ 
son subsequently elected to succeed him 
was certainly not his legal representative 
‘ within the meaning of S. 2, 01. (11), Civil 
^ P. G. Consequently these persons, now 
sought to be added as appellants, do not 
come within the meaning of legal re- 
Ijresentative.” For the appellants it is 
contended that O. 22, R. 10 is applicable 
and I see no reason why it should not 
be so. The estate of the deceased trus¬ 
tees has devolved on these persons by the 
act of the electors done in pursuance of 
the scheme framed, by this Court, and it 
appears to me that it is a case of devolu¬ 
tion of the interest during the pendency 
Df a suit. A similar view was held by a 
Bench of this Court in Sundaresam 
Cliettiar v. Vistuanixilxa Pandara San~ 
nadhi (1) and by another Judge in Bat- 
nam Pillai v. Nataraja Desikar (2). I 
see no reason to differ from the view and 
hold that these persons can be added as 
parties under O. 22, R. 10, In these 
oiroumstanoes-, it is unnecessary to discuss 
the further question whether the, trus¬ 
tees who have all along been on record 
can be allowed to continue the appeal 
on behalf of the “whole body of trustees 
without adding the trustees subsequently 
elected. 

Coming to the merits of the appeal, 
two points are argued. The appellants 
claim firstly the loss which they have 
suffei'ed owing to the depreciation of 
Government promissory-notes deposited 
by the defendants in respect of the lease 
which they obtained from the appellants. 
Tl» second question relates to the 

"loi A. 1. R, 19aa Mad. 40i, 

. (a) A. 1. B, 1984 Mad. 616. 


amo.unt .of water-rates payable by tho 
defendaja.ts.r As regards the second point 
I may say that, on a construction of the 
lease, defendants are liable to pay wafcer- 
rate for water taken to. punja lands; for 
water taken for second crop oh nanja 
lands ; and for water taken to pbram- 
boke. The learned. Judge has only consi¬ 
dered one of the provisions of the lease 
which relates to poramboke, but does not 
appear to have considered the earlier 
clauses at all, and the learned Judge’s 
judgment is not supported by the respon- 
^eAt’s vakil who admits that the con¬ 
struction.put upon the document by him 
is incorrect. In this respect, the Mun- 
sif’s decree must be restored. 

The more important point is the 
question of depreciation of Government 
promissory-notes. When the respondents 
obtained the lease, they deposited a sum 
of. Rs, 5,300 with the .appellants. This 
amount .was eq'uivaleht. to one year’s rent 
of the Jfends, the lease being for five- 
years.; Soon after the deposit was made 
the appellants wrote to the 1st defendant 
and suggested that the money should 
be converted into Government promis¬ 
sory-notes. Defendant agreed to this 
course in his letter of 30th April 1913 
saying: “ Accordingly I am willing to pur¬ 
chase and keep Government bonds 
bearing 3-1/2 per cent, per annum 
Subsequently, the actual lease deed was 
executed on 26th May 1914 and that 
deed contains the following recital, “ As 
the understanding .is that Government 
promissory-notes should be purchased 
and kept for the said cash deposit, etc.” 
So far, the documents show clearly that 
the defendant agreed to the purchase of 
Government promissory notes on his be¬ 
half as the equivalent of the cash deposit 
made by him, and the method in which 
that deposit was to. be applied is men¬ 
tioned in the lease deed. Ex. B. The 
question really at issue is whether these 
promissory-notes which have depreciated 
x'ery considerably by the end of the 
lease when the deposit had to be applied 
in payment of the last year’s rent, be¬ 
longed to the appellants or respondents. 
It is not disputed tl^at the cash deposit 
belonged to the respondent, and it is on 
record that the respondent agreed to 
that cash deposit being converted into 
Government promissor>»-ndtes. It is 
difficult, therefore, to understand the 
contention that fclris conversion of cash 


542 Madras Govindan Nair v. Ithalutty t 926 


into notes had also the e£Fecfc of trans" 
ferring the property in them from the 
respondent to the appellant unless there 
■was some contemporaneous agreement to 
that effect. The learned Judge does not 
appear to have considered at all the 
question of the property in these promis* 
sorynotes and has based his decision 
on certain findings as to what the defen¬ 
dants understood. I may say at once that 
in several cases, apart from the condition 
as to payment of water-rate, the learned 
Judge has obviously misconstrued the 
documents. In one case, namely, Ex. 9, 
he apparently has only read the docu¬ 
ment perfunctorily, for he gives its con¬ 
tents accurately as mentioned on the 
docket : but when the document itself is 
read it appears that the docket is not 
accurate and it would appear that the 
learned Judge has relied solely upofa' the 
docket without reading the actual docu¬ 
ment, That by itself would be sufficient 
to vitiate his judgment, but it is also 
clear that he has not applied his mind'in' 
the right direction. The learned Judge 
starts by thinking it a most extraordinary 
thing, that, when Government promis* 
sory.notes stood at about 98, the appel¬ 
lants should have purchased notes of the 
face value of Rs. 5,500 instead of notes of 
the face value of Rs. 5,300 considering the 
cash already in their hands was sufficient 
to purchase notes to the extent of nearly 
Rs. 5,500 (plus interest accrued to date) 
in view^as they said, to secure against 
loss by depreciation. If there were 
depreciation below the price at which 
they purchased, and notes only of 
Rs. 5,300 were purchased, the appellants 
might be put to great loss as the security 
would be inadequate. As it is, even after 
taking this precaution, the value of the 
notes has fallen far below the amount 
due by the defendants. There was, there¬ 
fore, nothing surprising in the appellants 
purchasing notes of the value of Rs. 5,50-0. 

The main ground for finding that 
defendants.wera.not liable for ' the de* 
preciation is that there was no understan¬ 
ding on their part that they would be 
liable for any depreciation in value ; but 
when a man owes i prom-iesorynotes, he 
must know that, if they depreciate in 
value, he will he liable for such deprecia¬ 
tion and not a third party, unless there 
is an agreement to the contrary. His 
misunderstanding on this point, if there 
•was any, would be merely due to igno¬ 


rance of ordinary business principles 
of which any man should' be deemed to 
have knowledge. Every man knows that 
he is responsible for the condition of his 
own property and when that changes, 
the responsibility is his and not that of 
a third party. Whether the defendants 
really understood their position or not is 
immaterial in this case. The property 
in the notes was theirs and, therefore^ 
when the notes depreciated they must 
bear the loss. 

An attempt has been made to show 
that the property in the notes was not 
defendants’ and reliance is placed on a 
letter by the Bank to the trustees. How 
that could effect a transfer of property 
I do not understand. The contention is 
quite worthless. The defendants acoeptedt 
the change in the nature of their pro*^ 
perty’ahd' had bfever repudiated’'it any 
time. They are, therefore, liable for this 
depreciation. The appellants would have 
been- - entitled to- realize the security in 
their hanSs, aVthe end of the ' leise, butr 
as a matter of fact, they merely credited 
the market value of the notes at that dats 
and asked the defendants to pay the 
balance ; in fact, they even offered to* 
return the notes if the defendants would 
pay the proper amount in cash. The 
Judge was, therefore, quite wrong in 
saying that the defendants were never 
consulted before the Government promis¬ 
sory-notes were sold. This is yet another: 
question of fact in which the Judge 
is completely wrong. Considering all 
these circumstances, the judgment- 
appears to be most unsatisfactory. 

The decree of the lower appellate 
Court must be set aside and the decree 
of the District Munsif restored with costs 
both here and in the lower appellate 

Court. 

Decree set aside. 
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Jackson, J. 

IV. K, Govindan Nai) —Petitioner. 

v, 

Kanhirathotikayil Ithalutty — Respon¬ 
dent. 

Civil Revision Petition No. 30 of 1925, 
and Civil Misc. Petition No. 3199 of 192-5, 
Decided on 8th September 1925, from 
the order of the Addl. Dist. Munsif, 
Calicut, in I. A. No. 1123 of 1924. 


if 




r 
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Kondatya V. Veeranna (Jackson, J.) 
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(а) JUdldbar Compensaiion for Tenants Xmprdve- 
ntenfs Act (1 of 1900), S. 6 {2)^Damages, unlike 
improvetnents^ affect Court-fee, 

The principle that improvements would not 
afieot the Court-fee* cannot be extended to 
damages. Such extenaon cannot bo said to be 
intended by the phrase “ or otherwise ” in 
S. 6 (2), Madras Act (1 of 1900). [P. 643, O. 1] 

(б) CaurUFees Act, S. 7 (1)— suit— 
Deduction front resumption mottey of amount 
claimed ns damagesCourt-fee on account of 
damages os well as redemption amount must be paid. 

When damages are sued for, S. 7 (1) of the 
Court-Fees Act must apply, and redemption and 
damages are two distinct subjects as contemplated 

by S. 17. 

Where plaintiff sued for redemption of kanom 
and also prayed for a deduction of certain amount 
claimed as damages. 

Held-, that he must pay Court-fee on the 
amount of the kanom as well as ad valorem fee 
on the' amount of the damages. Case-law dis¬ 
cussed, 543, G, 2] 

K, Pi Ilamalcrish.7ia Aiyar —for Peti¬ 
tioner. 

A, Parameshwara Aiyar —for Bespon- 
dent. 

Judgment. —Petitioner is plaintiff in 
S. No, 286 of 1923, on the file of the 
Court of the Additional District Munsif 
of Calicut. He sues io redeem ' certain 
land granted on kanom, and seeks to 
deduct from the kanom amount certain 
damages to which he claims to be 
entitled. The question is whether he 
need pay Courb'fee only on the kanom 
amount, or whether, as held by the lower 
Court, he must also pay an ad valorem 
fee on the amount claimed as damages. 

The petitioner relies upon Eackaran 
Pattar V, Appu^ Pattar (l), but there it 
was simply a question of taking an 
acoount of rents due on the original 
contract. Here, there is the additional 
cause of action that defendant committed 
a tort. Reference under Court-Fees Act, 
8 . 5 (2), is also a question of rents. I do 
not think that petitioner can draw any 
useful ' analogy between improvements 
and damages. Improvements are spe^ 
oially provided for in Madras Act (l of 
1900) ; and it was early held that they 
could not affect the Court'fee. Zaniorin 
of Calicut V, Narayaiia (3). I find no 

( authority for extending this principle to 
damages ; and it cannot be said to be 
intended by the phrase or otherwise *’ 
lin S; 6 (2). Madras Act (I of 1900). 

The petitioner also contends that this 
is a mortgage suit in which anv question 

(1)’ 11895} 19 Mad. 16. 

(9j [1801] 14 Mod. 480. 

' (8) [1882] 6 Mad. 264 (F. B.). 


of damages must necessarily be only one 
of account. The only authority he can 
cite is the observation in Ragavaji Sait 
V. Annamalai Mudali f4), (which was 
not a mortgage suit but a suit between 
principal and agent) : ** Even if this suit 

be regarded as a suit for damages based 
on fraud and not as a suit for account, 

I agree with the lower Court that when 
damages are sued for, S. 7 (l) of the 
Court-Fees Act must apply, and redem- 
tion and damages are two distinct 
subjects as contemplated by S. 17. 

The petition is dismissed with costs. 

Note : The petitioner says that he 
relied upon Parasurama Pattarw,Yen~ 
katachalam Pattar (5), Thehlcernannen- 
gath Raman v. Kakkesseri Pazhiyot 
Manakkal Karnavan (6), and not upon 
Ragavaji Sait v. Annamalai Mudali (4). 
These two oases deal with the point 
whether.* (l) a claim for rent, (2) a claim 
for damages for breach of contract are 
barred at the time of redemption. I did 
not and do not consider that these 
rulings affect the question. 

Petition dismissed. 

(4) [1907] 17 M. L. J. 625^ 

(5) [1913] 25 M. L. J. 561=(1914) M.W.N.198. 

(6) [1915] 28 M. L. J, 184=2 L. W. 433. 


A. I. R. 1926 Madras 543 

Jackson, J. 

(Addepalli) Kondayya —Plaintiff—Ap 
pellant. 

V. 


Yandrii Veeranna — Defendant—Res¬ 
pondent. 

Second Appeal No. 532 of 1932, Deci¬ 
ded on 7th October. 1924, against a decree 
of the Sub-J., Cooanada, in A. S. No. 45 
of 1921. 

T. P. Act, S, 118 —Grant of easement. 

The grant of au easement is not a transfer of 
ownership in immovable property : 31 AU, 612, 

Foil. [P. 644, C. 21 

C, Rama Rao —for Appellant. 

P. Somasundaram —for Respondent. 

Judgment. —Appeal from the decree 
of the Subordinate Judge of Cooanada in 
A. S. No. 45 of 1921. The plaintiff and 
defendant entered into an oral agreement 
whereby the defendant was permitted to 
rest the beams of a straoture upon plain¬ 
tiff s wall, and to open certain cupboards 
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in the said wall, in exchange for land 
which plaintiff added to his property. 
Plaintiff alleges that the full amount of 
land has not been made over to him, and 
sues to have the cupboards and beams 
removed. The lower appellate Court has 
found that less land than what is alleged 
by plaintiff was agreed to be exchanged, 
and that defendant has fulfilled his part 
of the agreement. Accordingly it has 
dismissed plaintiff’s suit and plaintiff 

appeals. 

Two points have been argued : (l) The 

lower appellate Court’s finding on the 
facts is not based upon any evidence 
(lOth ground of appeal) ; (2) the exchange 
pleaded by defendant is not valid since 
there was no registered document and no 
delivery (2nd ground). 

I do not find that the lower appellate 
Court proceeded without regard to the 
evidence. Appalaswami (D. W. No. 3) 
says that the land given in exchange ex¬ 
tended to the west as far as the line in 
continuation of the western boundary of 
the western verandah of plaintiff ’s house 
and to the north of the red line in 
Ex. B. That is the triangular section 
south of the new wall and north of the 
red boundary line which the Subordinate 
Judge finds to have been the portion 
surrendered by defendant and this finding 
on the evidence cannot be traversed in 
second appeal. 

It is a vary small strip of land admit¬ 
tedly below Ks. 100 in value (District 
Munsif's judgment, para. 7). Therefore, 
there is no question of the necessity of a 
registered document. Each party has 
delivered possession to the other, the 
defendant by allowing plaintiff to wall off 
the triangle of land, and the plaintiff by 
constructing the cupboards in defendant’s 
side of the wall and having them avail¬ 
able for his use. Therefoi'e, the exchange 
is valid, and plaintiff has no right to 
oust the defendant. As regards the 
other grounds of appeal (Grounds Nos. 2 
and 3), if an exchange for defendant s land 
plaintiff has only obtained an easement 
(and the transfer of the portion of his 
wall occupied by'^ the cupboards is not a 
transfer of tangible property.) then there 
is no question of plaintiff’s transferrmg 
(apart from creating) any immovable. 
Iproperty either tangible or intangible. 
The only transfer would be the transfer 
of defendants’ triangle, and the trans¬ 
action is on tlie same footing as it would 
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be if plaintiff had given cash instead of 
an easement in exchange for this land. 
This point, that the grant of an easement 
is not a transfer of ownership, is laid 
down in Bhagwan Sakai v. Narasingh 
Sakai (1), the ruling quoted by the lower 
appellate Court. The Subordinate Judge 
may have overlooked that the other side 
of the bargain, the transfer of the defen¬ 
dant’s land, is a transfer of ownership ; 
but to establish that transaction proof of 
delivery is sufiB cient because, as I showed 
above, its value is well below Rs. lOOi 

Ground No. 4.—And if plaintiff' has 
transferred tangible property by the 
transfer of the cupboard space, then 
again its value* is so small that proof of 
delivery is sufficient. Ground No. 5.— 
There is no such finding. The site 

all along the northern side ” which the 
Subordinate Judge finds was intended to 
be given is just that triangle which I 
have explained above and that has been 
given. Grounds Nos, 7 and 8 do nob 
arise and there is no question of onfis. 

The appeal fails on all grounds and 
dismissed with costs. 

Appeal dismissed^ 

(1) [1909] 31 -\11. 61‘2=6 A. L. J. 871. 
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Kumaraswami Sastri and 
Krishnan, JJ. 

K. V. Periyamiamia Marakkayar and 
Sons —Defendants—Appellants. 

V. 

Banians and Co. — Plaintiffs Respon¬ 
dents. 

Original Side Appeal No. 42 of 1923, 
Decided on 21st April 1925, from the 
judgment and the decree of Goutts* 
Trotber, J., D/- 26th January 1923. 

(a) Contract Act, Ss. 140 and Ul—Surety's rights 
against debtor arise only if surety takes responsi- 
btlltl/ at request of debtor—Indemnifier cannot 
sxie in his own Jianie unless he gets assignment 
from promisee while surely can—Contract Act, 
S. 124. 

Per Kumardswami Sastri, tT ,—A person cannot 
make liimseif the creditor of another by volunteer¬ 
ing to discharge the obligations of the other, ana 
the rights of the surety against the princi^i 
debtor can onlv arise where the suretyship has 
been undertaken at the request, actual or con¬ 
structive, of the principal debtor. So far as the 
contract of indemnity is concerned, by which a 
pe'rson agrees to indemnify another ^ 

claused bv the conduct of a third person, and w^ch 
does not’require the consent of or the privit> with 
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thd tlmd person, the* person who Indemnifies; can, 
on.parent or discharge of the obligation, svie hut 
the suit in the absence of any assignment can 
only be in the name o£-the promisee. There is 
no Abrogation in law as in the case of a surety 
who undertakes the obligation at the request ol 
promisor. There is nothing either in the 
Contract Act or the "Civil Procedure Code which 
can give any higher rights to a person under a 
contract of Indemnity as distinguished from a 
contract of guarantee : 39 Mad. 96, Dissented. 
fis. 140, 141 and 145 refer not to contracts of iU" 
demnity but to contracts of suretyship which has 
been defined in S. 126. * { - 

:-.-u CP 549 0 2; P 650 0 1, 2:P 561 C 1} 

: Per Krishnan. J.—B. 140 lays down the .rights 
of a surety in a contract of guarantee as defined 
iu the Act. Such contract is a tripartite contract 
to which the surety, the principal debtor, and the 
creditor are all parties. Such a contract results 
only when at the instance of the debtor the 
surety guarantees payment to the creditor. S. 126 
of the Act, which defines a, contract of guarantee 
though it does not say expressly that the debtor 
should be a party to the contract, clearly implies 
that there should be three parties to it, namely, 
the surety, the principal-debtor and the creditor ; 
oi’bfirwise it will only be a contract of indemnity. 

which enacts that in every contract of 
A;araatee there is an implied promise by the 
principal debtor to indemnify the surety clearly 
that the debtor and the surety^ are both 
pa^es tp^ such a contract; for it will be strange 
toimply'in a contract a promise between persons 
-who are not parties to it. [P 553 02] 

[b) Principal and Agent—Del credere agent -Is 
■cnc who guarantees performance and must bo 
party to contract’—Dubash ts not one—Contract 
^ct, S. 162, 

. A del credere agent is defined as one, who, iu 
oonsideratlon of extra remuneration, called a del 
credere commission undertakes tlmt persons with 
whom he enters into contracts on the principal’s 
behalf will be in a position to perform their duties. 
It IS necessary that before a person can claim to 
be a del credere agent he must have brought about 
the contract in question. A dubash who gets a 
commission does not thereby become a del credere 
Agent in ijetpeot of contracts entered into without 
lus intervention: 27 M.L.J. 601, Exp. and Dist. 

[P 551 C 2 ; P 552 C 1] 

Nuyent (h'ant insfcruofced by M. P. Stiu- 
dararaja Aiyai —for Appellants. 

T. B.Venkatarama Sastriar, O. Krish- 

Udsivatiii Aiyar and K. Siibj'avianii/avi — 
for Bespondents. 

Kumaratwami Sastri.J.—This appeal 
Airises out of a suit filed by the respon* 
■dents who were the dubashes of tlie 1st 
defendant Company for the recovery of 
Rs. 73,117’5-7 from the 1st defendant or 
iu the alternatit-Q to direct the 2nd defen¬ 
dant to pay either the plaintiffs or the 
Ist defendant the amount due by them. 

The case for the plaintiffs is that by a 
dnbash agreement dated the 21st of No- 
vember 1912 entered into 'between them 
and the 1st defendant they wore apixiiuted 


banians or dubashes of the 1st defendant 
to push certain branches of the business 
of the Ist .defendant ; that the said agree¬ 
ment inter alia provided that the plaintiffs 
were to guarantee the due completion of 
all . contracts entered into by merchants 
with the .1st defendant and covered by 
the agreement in consideration of the 
plaintiffs receiving certain rates of com¬ 
mission ; that the plaintiffs deposited a 
sum of Es, 3,00,000 for the due perfor¬ 
mance by them of the terms of their 
agreement with the 1st defendant : that a 
sum of Rs. 1,25,000. is now in the hands 
ef .the 1st defendant, that during the sub¬ 
sistence of the said agreement the 2nd 
defendant entered into a contract in 
writing with the 1st defendant on the 
13th of Febi'uary 1920, by which the 2nd 
defendant agreed to purchase from the 1st 
defendant 25 tons of yellow metal sheets 
at the rate mentioned in the contract; 
that the plaintiffs as the dubashes of the 
1st defendant guaranteed the due perfor¬ 
mance of the said contract by the 2nd 
defendant according to its terms; that 
under the contract between the 1st and 
2nd defendants it was provided that cash 
must be paid against documents within 
60 days of the arrival of the steamer and 
the 2nd defendant was to be entitled to a 
rebate of interest at G per cent, for moneys 
paid before maturity; that the rate of 
exchange for payment at Madras was to 
be fixed on the 2nd defendant’s account 
on or before the date when payment by 
the Ist defendant Company to the ship¬ 
pers fell due subject to the Banks in 
Madras operating for the period ; that on 
the 14th of February 1920, the 2nd de¬ 
fendant asked the 1st defendant in writing 
to fix the exchange at once and the 1st 
defendant agreed to do so ; that the 1st 
defendant failed to fix the exchange and 
the 2nd defendant again-asked the 1st de¬ 
fendant, on the 3rd of May 1920. to fix 
the exchange immediately without any 
reference to him which also the Ist 
defendant agreed to do ; that the 1st de¬ 
fendant Company, however, failed to fix 
the exchange ; that the 2nd defendant 
by his letter of the 20th of October 
1920, cancelled the contract owing to 
the 1st defendant’s breach, but agreed 
to accept the goods by paying at the 
rate of exchange current during the 
1st ^veek of May 1920, if delivery was 
offered on those terms; and that on 
the 29th of March 1921. the 1st defeu- 
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dant told the 2nd defendant that they 
had fixed the exchange at Ish. 3*3/4d., 
■which was alleged to be the current 
rate on that date and' required the 2nd 
defendant to pay a sum of Rs. 73,117-5*7. 
The plaintiffs state that under the cir¬ 
cumstances mentioned above, the 1st 
defendant was bound to fix the rate of 
exchange at least in May 1920, as re¬ 
quired by the 2nd defendant and that the 
1 st defendant not having done so, the 2nd 
defendant was not bound to pay at a 
higher rate of exchange than what was 
current on the 4fch of May 1920, or accept 
the goods. They state that the 1st defen¬ 
dant was under an obligation to communi¬ 
cate to them the 2nd defendant’s appli¬ 
cation and fix the rate of exchange and 
that if the 1st defendant had done so and 
told the plaintiffs of their inability, the 
plaintiffs would have taken steps to settle 
the exchange and that the 1st defendant 
wrongly debited to the deposit account of 
the plaintiffs with the 1st defendants and 
deducted therefrom a sum of Rs. 73,117-5-7 
allegfed to bd 'dlie by the 2nd defendant to 
the 1st defendant in respect of the con¬ 
tract made by the 2nd defendant and that 
the 1st defendant is bound to pay the 
plaintiffs that sum with interest at 12 per 
cent, till the date of payment. The alter¬ 
native case of the plaintiffs is that, if for 
any reason the Court should hold that 
there was no breach or default on the 
part of the 1st defendant and that they 
were entitled to debit the said sum, the 
2 nd defendant should be directed to pay 
the plaintiff or the 1st defendant a sum 
of Rs. 73,117-5-7 which was the amount 
which, according to the 1st defendant, the 
2 nd defendant was liable to pay in res¬ 
pect of the contract for the purchase of 
yellow metal sheets. 

The 1st defendant admitted the dubash 
agreement and its terms and also the con¬ 
tract by the 2nd defendant with them for 
the purchase of yellow metal sheets, but 
they state! that they were under no ab¬ 
solute obligation to fix the rate of ex¬ 
change in advance as it involved a con¬ 
tract with the BaUks, that between the 
date of the contract and the 20th oi 
October 1920, the Banks were not willing 
to enter into forward contracts fixing the 
rate of exchange for remittances tc 
London, that the failure to fix the rate of 
exchange would not entitle the 2nd defen 
dant to cancel the contract, but that he 
can only claim damages and that, in any 


event, such failure would not relieve the 
plaintiffs from their, obligations as surety 
under the dubash agreement. They admit 
that they- called upon the' 2hd defendant 
to pay Rs. 73,117-5-7 according to the 
rate of exchange on the 29th of March 
1921, and that they were within their 
rights in doing so. They also admit- 
having debited the plaintiffs* deposit ac¬ 
count with the sum of Rs. 73,117-5-7 and' 
deny their liability to pay to the plain¬ 
tiffs the said sum or to restore the item 
to the plaintiffs’ account. So far as the 
2 nd defendant is concerned, the Ist- 
defendant firm state that they have no 
objection to any decree being i passed 

against him. ^ 

The 2nd defendant filed a written state¬ 
ment admitting the contract, but denying 
that, the plaintiffs guaranteed the due 
performance of the contract*by him. -* He 
states that the plaintiffs did not under¬ 
take any liability at his instance or for 
his benefit, that he is not concerned with 
any agreement between the plaintiffs aud 
the Ist defendant firm, that there was no- 
privity of contract between himself and 
the plaintiffs and that any transaction, 
between the plaintiffs and the 1st defen¬ 
dant firm would not affect him. As r© 
gards the fixing of the rate of exchange, 
he says that the Ist defendant firm 
wrongfully failed to fix the rate of ex¬ 
change, that by reason thereof he was 
relieved from liability under the contraOT» 
that in any event the Isb defendants 
remedy against him is not to claim the 
price of the goods, but the difference bet¬ 
ween the market rate and the contract 
rate and that, if the Court should be ot 
opinion that the failure to fix the rate of 
exchange does not relieve him of his obli¬ 
gation under the contract and that his 

only right is to claim damages from the 

1 st defendant firm for breach of covenant, 

he claims Rs* 30,500 as damages, being 
the difference in the rate of exchange 
between May 1920, and the 29th of 
March 1921. He states that, J^e 

plaintiffs have acquired the rights of the 
Ist defendant firm under the contract, he 
is entitled to set off the above sum of Ks. 
30,500 against the plaintiff s demand, 
that the 1st defendant firm refused to 
accept payment for the price of the goods 
at the rate of exchange prevailing in May 
1920, and thereby comaitted a breach ot 
contract and that the*piaintiffs have- no 
cause of action against him. 


r 
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The case was tried before Ooufefcs- 
Trotter, J., who held that - the plaintiffs 
had a cause of action against the 2nd de¬ 
fendant on the ground that they affixed 
their signature to the offer made by the 
2nd defendant on the 13th of February 
1920, and that, therefore, they must be 
taken to have guaranteed the contract 
which was subsequently made. As re¬ 
gards the hxing of the rate of exchange 
the learned Judge was *of opinion that, 
though it was possible to fix the exchange 
between February and May and difficult 

thereafter, the Ist defendant having em¬ 
ployed a competent agent, they were ab¬ 
solved from liability as the agent failed 
to get exchange fixed between February 
and May, After the trial judge gave these 
findings, the parties said that if the 5th 
of.March was to be taken as the . date 

when the exchange was to l)'e 'fixea; 'Bs. 
30,000 would be the sum payable after 
giving credit to the price realized by the 
goods on re-sale under order of Court and 
he 'a ■d6orb0'"ft)r ‘that amount" in' 

favour of the plaintiffs. 

The 2nd defendant appeals, and the 
main grounds taken by Mr, Grant are that 
there was no privity of contract between 
the plaintiffs and the 2nd defendant enti¬ 
tling the plaintiffs to sue the 2nd defen¬ 
dant on the contract ; that the evidence 
shows that there was no agreement bet¬ 
ween the plaintiffs, the Ist defendant firm 
and. the 2nd defendant whereby the 
plaintiffs entered into a contract of guar¬ 
antee so as to give them any right of 
action under the provisions of the Con¬ 
tract Act, that at best the transaction 
was merely a transaction of indemnity 
between the plaintiffs and the* 1st defen¬ 
dant firm without any consultation with 
the 2nd defendant, that the frame of the 
suit which is primarily against the Ist 
defendant firm shows that the suit was 
not instituted by the plaintiffs as the 
agents of the ,1st' defendant firm, nor was 
there an assignment of any cause of ac¬ 
tion by the Ist defendant firm even if 
such an assignment were permitted in 
law, that the Ist defendant firm was 
bound to fix the rate of exohAnge at the 
request of the 2nd defendant, that the 

on them to show that 
they could not fix the rate of exchange 
and that they have not proved it. An 
objection is taken by the Advocate-Gene¬ 
ral for respondent that the appeal is bad 
for nonjoinder of Messrs. Shaw Wallace 


& Co. No application was made either 
by the .respondent pr,Shaw Wallace & Co.,, 
to be added as parties to the appeal. The 
appellant who was directed to pay the 
plaintiffs the amount claimed is not con- 
cerned with the 1st defendant Company 
as he has to pay 1st defendant noching. 
As Mr. Menzies says that there has been 
an agreement between plaintiffs and Ist 
defendant firm that the plaintiffs, if unsuc¬ 
cessful against 2nd defendant, the 1st de¬ 
fendant would pay plaintiffs Rs. 6,000,there 
is no necessity to join the 1st defendant 
firm without any application made by the 
1st defendant. I am of opinion that on 
the evidence and the documents filed 
there was no privity of contract between 
the plaintiffs and the 2nd defendant and 
that the plaintiffs were not guarantors 
within the meaning of the Contract 
Act. 

The dubasb agreement between the 
plaintiffs and the 1st defendant has been 
filed as Ex. A in the case. It is dated 
the 21'yt'^lfoveHiber ■ 1912. Paragraph ^ 
of the agreement states the nature of the 
business which is *covered by it and it 
refers to three kinds of business : (a) busi¬ 
ness undertaken by the firm either on 
their own account or as agents for any 
constituent on guarantee of the Banians ; 
(b) business undertaken by the firm on 
joint account of themselves and the 
Banians ; and (c) business undertaken by 
the firm on their own account. Clause 
(e) of paragraph 5, which refers to the 
duties 'of the Banians, states that their 
duty shall be to guarantee due comple~ 
tion 'by contracting parties of all the 
terms of their contracts. Clause (g) states 
that in the event of the failure of any con¬ 
tracting party or parties or pay for or take 
delivery of his or their goods at the date 
stipulated it shall be the duty of the 
Banians to pay the firm in cash all sums 
so payable in the manner provided in 
the agreement. Clause (h) runs as follows : 

Generally in respoct of any business covered 
by this agreement to guarantee the due fulfilment 
by all dealers and traders of their several con¬ 
tracts, .liabilities and obligations And to iodempify 
the firti against any loss in respect thereof and 
the liability of the Banians shall in no way be 
afield by the firm giving time or otherwise 
affording lacihties to any dtaler or constituent. 

Paragraph 6 of the agreement runs as 
follows : 

The liability oi the Banians shall oommeuee 

1 \ transactions coming under 

clauses (a) and (b) of paragraph 3 hereof : 
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As soon as the business is entertained. (52) In 
all other cases as soon as contracts are made bet¬ 
ween the firm and any dealer and shall continue 
vmtil the contracts have all been duly completed 
or all claims, losses, costs and damages in respect 
thereof shall have been fully discharged. 

Paragraph 11 refers to the right of the 
Compatiy to deduct out of the security 
■deposited by the Banians any amounts 
that may be due by the Banians. 
Paragraph 13 refers to^^the duty of 
the firm to institute suits at the 
cost of the Banians for the reali' 
sation of any moneys due in respect of 
contracts on the firm being sufficiently 
indemnified. Pai'agraph 14 refers to the 
■commission payable. It states that as 
remuneration for their services under the 
agreement the Banians should be entitled 
to a commission of half per cent, in 
respect of yarns, metals, other than iron, 
paint, cement, sugar, timber and produce 
imported from other Indian ports. 

The agreement gives the plaintiffs the 
option of refusing to be liable for any 
particular contract. 

The contract between the 1st and 2nd 
defendants for the purchase of yellow 
metal sheets has been filed as Ex. B and 
it is dated the 13th of Feburuary 1920, 
It is for 25 tons of yellow metal sheets, 
English quality, to be shipped in Novem¬ 
ber 1920. at £ 182—10—0 per ton C.I.P. 
^ind C. I. Madras. The clause relating to 
exchange runs as follows : 

Exchange to bo fixed on dealers’ account on 
or before the date when payment by the mer¬ 
chants to shippers falls due subject to the Banks 
ill Madras operating for this period. 

Should no instructions in writing be received 
from dealers prior to the above-mentioned date 
the merchants have the option of' their fixing ex¬ 
change at rates then current.* 

At the foot of the contract is a note 
signed by the Banians which runs as 

follows : 

Responsibility acknowledged by Banians 
and Co. ” 

The offer for these goods made by the 

2 nd defendant is Ex. I, dated the 

January 19i0. and at the foot of it the 

Banians and Company have signed. 

There is nothing more than 

“ For Banians and Co. 

(Signed) 

Manager, 

None of the members connected with 
the firms of Banians and Company have 
given evidence. Mr. Browning, an as 
sistant in 1st defendant firm, was called 
as the plaintiffs’ first witness. When 


asked about the contract, Ex. B, which I 
have already referred to, he states that 
in the course of business, documents are 
signed by the dealers, that those docu“ 
ments are sent down to Banians and 
Company for countersignature and that 
so far as the 2nd defendant w^as con¬ 
cerned, he had no other document given 
to him evidencing the contract, but that 
he could always have access to the con¬ 
tract in the firm’s office. This is all the 
evidence as regards what took place when 
the contract was entered into and there 
is no evidence that the plaintiffs intro¬ 
duced the 2nd defendant to the 1st 
defendant's firm or that there was any 
agreement between the plaintiffs, the 
1st and 2nd defendants, that the Banians 
should guarantee the performance of 
this particular contract. All that ap¬ 
pears from the evidence is that after the 
contract was signed it was sent down to 
the Banians and they accepted liability 
under the terms of the Dubash agree¬ 
ment between the plaintiffs and 1st 
defendant and without any request by 
or reference to the 2nd defendant. 
There is nothing to show when the 
Banians affixed their signature to the 
proposal. Ex. B, nor is there any evidence 
to show that the Banians introduced the 
2 nd defendant to the 1st defendant and 
that the contract was brought about on 
their intervention and guarantee. On 
the contrary the evidence of Mr. Men 
zies, one of the principals of the Isb 
defendant firm, shows that the 2nd 
defendant was doing business with 
Gibson & Co., the 1st defendants agents 
at Tubicorin and that Mr. Menzies 
asked the 2nd defendant to do business 
with his firm. He states that he could 
not say whether the Banians were 
present when the contract was fixed up 
nor could he say when the Banians ^t 
their signature to the contract. He 
says it was customary in their firm after 
the contract was entered into to send 
that particular form of contract and ge 
the Banians’ signature. This was, i 
think, to show that the Banians did nob 
exclude this contract from the scope ot 
the Dubash agreement. Ex. A. I thinx 
that on the evidence on record thera is 
no privity shown between the plain 
and the 2nd defendant. So far as the 
plaintiffs and the 1st defendant are cou 
concerned, the Dubash agreement ciuates 
an obligation on the part of the plaintiB 
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to indemnify the Ist defendant; against 
any loss they may sustain by the non¬ 
performance, and the question is whether 
such an indemnity would give a right of 
action against the 2 nd defendant on the 
contract between the 1 st and 2 nd 
defendants. 

Chapter VIII of the Contract . Act 
deals both with contracts of indemnity 
and guarantee. A contract of indemnity 
is defined by S. 124 as a contract by 
which one party promises to save the 
other from loss caused to him by the 
conduct of the promisor himself, or by 
the conduct of any other person. A con¬ 
tract of guarantee is defined by S. H26 as 
a contract, to perform . the' promise, or 
discharge the liability of a third person 
in case of his default. The person who 
gives the guarantee is called the surety ; 
the person in respect of whose default 
the guarantee is given is called the 
principal debtor, and the person to whom 
the guarantee is given is called the cre¬ 
ditor. S. 140 states that where a 
guarantee’s debt has become due, or 
default of the principal debtor to per¬ 
form a guaranteed duty has taken place, 
the surety, upon payment or performance 
of all that he is liable for, is invested 
with all the rights which the creditor 
had against the principal debtor. S. 141 
states that a surety is entitled to the 
benefit of every security which the cre¬ 
ditor has against the principal debtor at 
the time when the contract of surety¬ 
ship is entered into, whether the surety 
knows of the existence of such security or 
not ; and if the creditor loses ox*, with¬ 
out the consent of the sux*ety, parts with 
such security, the surety is disohax'ged to 
the extent of the value of the security. 
S. 145 states that in every contract of 
guax'antee thei'e is an implied promise by 
the principal debtor to indemnify the 
surety ; and the, surety is entitled to 
recover from the principal debtor what¬ 
ever sum he has rightfully paid under 
the guarantee, but no sums which he has 
paid wrongfully. 

I think that the Contract Act draws a 
distinction between contracts of indem¬ 
nity and contracts of suretyship, and 
that contracts of suretyship, unlike 
contracts of indemnity, require the con¬ 
currence of three persons, namely, the 
principal debtor, the creditor, and the 
aUMty. The surety undertakes his 
obligation at the request express or im¬ 


plied of the principal debtor. Beading 
Ss. 126 and 145 together, it seems to me 
that there can be no contx*act of guar¬ 
antee as distinguished from a contract of 
indemnity unless there is privity bet¬ 
ween the principal debtor and the surety 
as it is difficult to speak of an implied 
promise between persons between whom* 
there is no privity of contract. S. 126 
refers to contract of guarantee and speaks- 
of three persons with reference to that 
contract, namely, the person who gives- 
the guarantee, the person in respect of 
whose default the guarantee is given and 
the person to whom the guarantee is 
given. S. 127 I’efers to consideration for 
the guarantee which is sufficient to sup¬ 
port the guarantee. Nanak Bam v. 

lUal fl) is authority for the view 
that privity is necessary in all cases of 
suretyship between the three pai’ties. 
Ss. 140 and 141 only prescribe the 
methods by which the rights of the 
surety can be worked out and I find 
it difficult to see how a person who agrees 
to pei'form the obligation of another 
without i*eferenca to him can clothe' 
himself with the right of action against 
him on the conti'act or how a person can 
become a surety without the knowledge 
and consent of the principal debtor and 
clothe himself with the rights mentioned 
in Ss. 140 and 141 or S. 145. 






person who is not a party or privy to a 
contract can sue upon it and it has been 

Cl /oY" Hodgson v 

tiUaxo d) that a person cannot make him¬ 
self the creditor of another by volunteer¬ 
ing to discharge the obligations of the 
other and that the rights of the surety 
against the principal-debtor can only 
arise where the suretyship has been 
undei taken at the request, actual or 
constructive, of the principal debtor, 
ihe law IS thus stated in Halsburv’s 
Laws of England, Vol. XV at page 517- 

“ Tho implied rights possessed bv the surety 
against the principal-debtor are not identical 

the creditor has against 
A somewhat similar to those pos- 

surety against another. Thev^ 

available whether the suretyship has been uude^^ 

constructive M 

the principal debtor, but not otherwise 
no man can make himself the creditor of inoth^r 

latter's oblW 

tions. Once, however, such request has Si 
obtame.!. an e^iuity of iodem^cation Kc.mu” 


(1) [1875-781 1 All. 487. "- 

(^) [18341 3 My. aud K. 183=3 L. J. Ch 
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attendant upon the suretyship, and the principal 
debtor will be liable without the necessity of 
any further request for all sums subsequently 
paid by the surety under the guarantee as money 
paid to the use of the principal debtor. ” 

I do nob think that any difference was 
intended to be made in the Contract Act 
between the Indian and English Law on 
the subject, and I see no reason to depart 
from the English Law as to the neces* 
sity of a request, actual or constructive, 
of the principal debtor to the surety in 
order that there may be an effective 
contract of suretyship. 

So far as the contract of indemnity is 
.concerned by which a person agrees to 
indemnify another against loss caused 
by the conduct of a third person and 
which does not require the consent of or 
the privity with the third person, the 
person who indemnifies can, on payment 
or discharge of the obligation, sue but 
the suit in the absence of any assign¬ 
ment can only be in the name of the 
promissee. There is no subrogation in 
law as in the case of a surety who under¬ 
takes the obligation at the request 
of the promissor. I have nob been re" 
ferred to any English case where in 
^ a case of a mere indemnity as distin¬ 
guished from a contract of guarantee a 
direct right of action on the original 
contract is given to the person who in¬ 
demnifies against the person whose 
.conduct has caused loss. In Simpson y. 
Thomson (3), which was a case of certain 
underwriters against the owner of a ship, 
,it was held that there was no indepen¬ 
dent right.in the underwriters to maintain 
. in their own name, and without reference 
to the person insured, an action for 
damages to the tiling insured. Lord 

Cairns, after referring to the foundation 
, for the right of underwriters, namely, 
the well-known princiiile of law, that 
where one person has agreed to indemnify 
another, he will, on making good the 
indemnity, be entitled to succeed bo all 
the ways and means by which the person 
. indemnified, might have protected himself 
against or reimbursed himself for ‘the 

loss, observes: , .u „ 

But this right of action for damages they must 

assort, not in their ‘own name but m the name 
of the person insured. 

Lord Blackburn observes : 

In England the action must be in the name of 
the shipowner, not of the underwriters. I think 
this material, as showing that it is the personal 

3 A‘“C/'2T9='3"*Asp. M. C. 567=38 

L. T. 1. 


right of the action of shipowner, tjbe benefit 
of which is transferred to the underwriters. 

In King v. Victoria Insurance Co (4), 
their Lordships of the Privy Council 
observe at p. 256 : 

It is true that subrogation by act of law would 
not give the insurer a right to sue in a Court of 
law in* his own name.. But that difficulty is got 
over by force of the express 'i^assi^meDt of the 
Bank's claim. 


So far as the Indian law is concerned, 
there is nothing either in the Contract 
Act or the Civil Procedure Code which 
can give any higher rights to a person' 
under a contract of indemnity as distin¬ 
guished from a contract of guarantee. 
In the present case as I am of opinion 
that the evidence only shows that there 
was a contract of indemnity evidenced by 
Ex. A, I find it difficult to see how it is 
open to the Banians to sue the 2nd de¬ 
fendant, between whom and the Banians 
there is nob privity for damages for 
breach of contract. It is clear in the 
present case, and it is not disputed before 
us, that no property in the goods passed 
to the 2nd defendant and that the claim, 
so far as the Isb and 2 defendants were 
concerned, was a claim for damages for 
breach of contract. 


It is contended by the Advocate-Gene- 
ral that a contract of suretyship can be 
entered into without reference to the 
debtor and that even in such cases the 
person who indemnifies himself can avail 
of the provisions of Ss. 140 and 141 thopgh 
he cannot under S. 146 ; and reference has 
been made to Muthu Raman v. Chinna 
Vellayan (5), where it was held by Old¬ 
field and Napier. JJ., that a person who 
becomes a surety without the concur¬ 
rence thereto of the principal debtor 
gets as against the latter only the rights 
given by Ss. 140 and 141 and not those 
given by S. 145. The main question in 
that case was whether a suit would lie 
on a hundi which is a negotiable instru¬ 
ment under the circumstances mentioned 
therein and both the learned judges 
differed from the lower Court and held 
that an action would lie if the hundi was 
presented for payment within a reasonable 
time and notice of dishonour was given , 
and they sent the case back to the lower 
Court for findings on the above points. 

The case was also argued on 
of guarant ee and also of Ss. 69 and 70 o 

(4) [1896] A. C. 250=65 L. J. P. C. 38—74 L. 

T. 206=44 W. R. 592. r t SRS—3 

(5) [1916] 39 Mad. 905=30 M. b. J. 369- 

L. W. 393=(1916) 1 M. . N. 290. 
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the Contract: Act, and it was held that 
Ss, 69 and 70 would not apply. The 
learned judges in dealing with the argu* 
mentasto guarantee expressed the opinion 
above mentioned ; with all respect it 
seems to me that there is nothing in the 
Contract Act which makes it necessary 
for us to depart from the well-known 
: rule of English law that no action can 
be brought on a contract except by ■ the' 
, parties or privies to it, and that in cases 
of a mere indemnity no action can be 
maintained except in the name of the 
party to the original contract or on an 
; assignment from him. Oldfield J., ob¬ 
serves ; 

• There is then in defendant’s favour the English 
law, stated in Hodgson v. Shaw (2) already re¬ 
ferred to and other cases that the implied rights 
■possessed by the surety are available, when the 
suretyship has been undertaken at the request, 
actual or constructive, of the principal debtor, 
but not otherwise, since no one can make himself 
the creditor of another by volunteering to dis¬ 
charge his obligations. In these circumstances, 
the opposite view must be supported unambigu¬ 
ously by S. 145, if it is to be sustained. 

I find it difficult to see what there is 
in S, 145 that departs from the well- 
toown rule of English Law. Napier J., 
while stating that the Indian Legislature 
has not used the clear and unambiguous 
language to be found in Mercantile Law 
Amendment Act. 19 and 20 Vic. Ch. 97, 
S, 6, thinks that the Legislature 
intended to embody the law to be found 
in the Mercantile Law Amendment Act 
and to make no * distinction between 
sureties in a bilateral contract and those 
in a trilateral contract. He, however, 
is not prepared to hold that S. 145 can be 
construed as giving effect to that inten¬ 
tion. He thinks that < the plaintiff must 
fall back on S. 140, I find it difficult to 
follow the view taken by the learned 
Judges. It seems to me that S. 140, 141 
and 145, refer not to contracts of in¬ 
demnity but to contracts of suretyship 
which has been defined in S. 126, 

: Treating the position of the Banians 
as that of persons who, under tlie contract 
of indemnity (Ex. A), have discharged 
the obligations, which the 2nd defendant 
was bound to perform, their right was 
cither to get an assignment from the 
Ist defendant or to sue in the 1st defen¬ 
dant's name for their own benefit. In 
the present case it is difficult to see how 
on the plaint as framed the plaintiffs can 
^ay that they represent the interests of 
the Ist defendant. Almost the whole 


of the plaint is taken up with charging 
the 1st defendant with wrongfully debit¬ 
ing their deposit account with the loss 
claimed in respect of the 2nd defendant’s 
contract. Paragraphs 14, 15, 16, 17 and 
18 charge the 1st defendant with wrong¬ 
ful conduct so far as this contract is 
concerned and repudiate the plaintiffs’ 
liability as guarantors. The subsequent 
paragraph refers to other contracts and 
states that the plaintiffs have been dis¬ 
charged from all liability under the 
dubash agreement. The only paragraph 
containing,the alternative claim is para¬ 
graph 24, where they state : 

Plaintiffs charge that if for any reason this 
Hon’ble Court should hold that there was no 
breach or default on the part of the 1st defen¬ 
dant, then, and in such event, the 2nd defen¬ 
dant should be directed ‘to pay to the plaintiffs 
or to the 1st defendant the said sum of 
Rs. 73.117-5-7, with further interest thereon at 
12 per cent per. annum and all other charges in¬ 
curred by the 1st defendant in storing and keeping 
thei goods up to date of‘payment ; and that, if 
in default of payment by the 2nd defendant, the 
goods in question may be sold under the orders of 
this Hon’ble Court; that the sale proceeds 
thereof be paid to the plaintiff and that the 2nd 
defendant be directed to nay .the plaintiffs the 
balance '.due by the defendant, in case there is 
deficiency in the amount due to them from the 
2ad defendant. 

It cannot be said that in a suit as 
framed like the present the plaintifl's are 
suing as persons who have indemnified 
the 1st defendant against losses which 
they may incur and it is difficult to see 
how in this suit they can in any sense be 
taken to represent the 1st defendant 
merely because they added an alternative 
claim against the 2nd defendant. 

It was suggested in the course of the 
argument that the plaintiffs by virtue of 
the dubash agreement can be treated as 
del credere agents but there is no evi¬ 
dence which would justify me in Iioldin^ 
that any such agency exists. “ A det 
credere agent is defined as one, wlio in 
consideration of extra remuneration i 
called a del ccrcdere commission under¬ 
takes that persons with whom he enters 
into contracts on the principal's behalf 
will be in a ix>sition to i>erform their 
duties. It is necessary that -before a 
person can claim to bo a del credere 
agent ho must have brought about the 
contract in question. Reference was 
made to the observations of Sir 
Wallis C. J , h, Sou^ Indian Z.iLS 

L<r. V. Mindt Ham Jog% (6). 


h’) CUHs] 27 M, L, J. 501. 
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The position of dubashes in this part of India 
is much the same as that of Banians in northern 
India which was considered in Peacock v. Baij- 
nalh (7) by Wilson and Cunningham, JJ., in a 
passage of their judgment at p. 586 which was 
subsequently approved by the Privy Council on 
appeal. " i 

But in Peacock v. Baijnath (7) all. that 
was held was that the Banian in that case, 
by the course of dealing between him and 
his principals, became liable as a del cred~ 
ere agent and that he could be called upon 
to pay, though he had been guilty o£ no 
fault or neglect. I can find no authority 
for holding that a dubash who gets a 
commission thereby becomes a del credere 
agent in respect of contracts entered into 
without his intervention, Assuming 
that the plaintiffs are del credere agents, 
it is difficult to see how they can sue the 
2nd defendant for breach of contract. 
The position of del credere agents was 
considered by Pickford, J., in Thomas 
Gabriel & Son v. Churchill & Sim (8). 
This was a case where a vendor sued the 
del credere agent to recover the amount 
claimed by him under a contract as to 
which there were disputes between the 
vendor and the purchaser who refused 
payment on the ground that the ^seller 
did not duly perform his part of the 
contract. It was held by Pickford, J., 
after a review of the authorities that 
liability of del credere agents does not 
extend to make him the person with 
whom the seller is entitled, if he wishes, 
to litigate any disputes that arise out of 
the contract and ascertain what is due 
upon it. The learned judge after a 

review of the authorities observed : 

I do not think that any of these cases affords 
any ground for the contention set up by the 
plaintiffs in this case, that where there is a 
contract effected through a del credere broker, if 
disputes arise between the seller and buyer, the 
seller is entitled to call on the del credere broker 
to litigate those disputes, taking upon himself all 
the obligations of the buyer and taking to himself 
all the defences of the buyer. 

This decision was affirmed by the Court 
of appeal and is reported in Thomas 
Gahrial & Sons v. Churchill & Sim (9) 
Buckley, L. J.. after approving of the 
observations of Pickford, J., as to the 

extent of the obligation observed : 

The liability of the del credere agent is a •con¬ 
tingent pecuniary liability, not a liability to 
perform the contract ; it is a pecuniary liability to 
make good in the event of the default of the buyer 

(7) ‘‘1891] 18 Cal. 573=18 I. A. 78=5 Sar. 651 
(P, C.). 

(8) 1014] 1 K. B. 440. 

(9) 1914] 3 K. 13. 127‘2. 
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in respect of a pec\mia"ry liability. It does nbtj' 
extend to other obligations of the contract.; It 
does not expose the del credere agent to an acj^ioix 
to ascertain the sum due. It is limited to a con¬ 
tingent pecuniary liability in respect of a sum 
which, as between the seller and the buyer, is an. 
a.scertatned sum. ^ 

If the.lsfc dfifendanti could not under 
the law sue the plaintiffs as del credere' 
agents to recover the sum claimed from| 
the 2nd defendant under the contract as- 
to which there was a bona fide dispute, 
it seems to me difficult to see how, by- 
the mere withholding of the deposit of 
the plaintiffs and debiting the amount 
claimed in the deposit account, the' 
plaintiffs, assuming they are del credere 
agents, can litigate the disputes as be* 
tween the 1st and 2nd defendants in 
respect of the contract. 

The next question is whether 1st de¬ 
fendant committed breach of contract in 
not fixing the rate of exchange. CAfter 
discussing evidence his Lordship con¬ 
tinued as follows.) I am of opinion 
that the 1st defendant Company failed 
in their duty to take adequate steps 
to fix the exchange it being imma¬ 
terial in my opinion whether tfiat 
failure was caused either by the 1st 
defendant not giving instructions to Mr. 
Todd between February and May or by 
Mr. Todd (1st defendant’s agent) not 
fixing the exchange though asked to do so. 
If it is necessary to decide who is in 
default I think that it is more probabla 
that Mr. Todd who is speaking from his 
books did not receive from February to 
May instruction to fix the exchange as 
deposed to by him. The 1st defendant 
does not produce the book which Mr. 
Browning says was kept as a record of 
the transaction in which the firm agreed 
to fix the rates of exchange forward and 
no explanation is given for its non-pro¬ 
duction. It is clear that the term in the 
contract Ex. B. relating to the fixing of 
exchange was a very material term in¬ 
tended to protect the 2nd defendant 
against fluctuations in exchange. The 
1st defendant firm to protect themselves 
against fluctuations in exchange quoted 
in sterling and the 2nd defendant m 
order to protect himself as far as possible 
required exchange when favourable, to be 

fixed in advance. When the 

was entered into there is little doubt 

that the exchange was very 

being 2sh. 3Md. and for some months the 

fluctuations were not material and w 
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very layourable to 6he 2ad defendant. I 
am. therefore, of opinion that the 2nd 
defendant is entitled to claim that he 
would only pay according to the rate of 
exchange current between February and 
May when, according to the finding, of the 
learned trial Judge with which I agree, it 
was possible to fix the exchange. If that 
is so, the amount which the 2nd defen* 
dant would be entitled to, owing to the 
difference in exchange would cover the 
sum decreed against him after the resale 
of the goods. 

I am of opinion that the appeal should 
be allowed and the suit dismissed against 
the 2nd defendant with costs in this and 
the Court below. 

Krishnaa, J. —(After stating facts and 
holding that 1st defendant Company 
was not necessary party to the appeal 
his Lordship discussed evidence and held 
that the plaintiffs did not guarantee at 
the instance of the 2nd defendant Com* 
pany and there was no privity of con¬ 
tract between them). We have then to 
decide whether the plaintiffs have any 
right to maintain this suit against the 
2nd defendant Company. We have here 
thus a position like this : A enters into 
a contract with B ; C without any con¬ 
nexion with B undertakes to indemnify 
A against any loss on that contract for 
a consideration moving from A. Loss 
occurs by B breaking the contract and 
C is obliged to make good that loss under 
his agreement with A. Can C sue B for 
such damages in his own name ? It 
seems to me he cannot. The general 
principle is that a person who is not a 
party or privy to the contract cannot 
enforce it. An insurer who pays is no 
doubt subrogated to the rights of the 
insured against third parties. See Smith 
Mercantile Law page 583 (Insurance 
against fire) and the cases cited ; but it is 
clear law that the insurer can only sue 
third parties in the name of the insured 
and not in his own name : •Simpso/i v. 
' Thompson (S) and Kinff v. Victoria In¬ 
surance Company^ Ltd, (4) and Hals- 
bury's Laws of England Vol, 17, p. 519 
para. 1024. My learned brother having 
referred to all the English authorities 
quoted I have not thought it necessary 
to refer to them myself again. Under 
the Indian Contract" Act the agreement 
between the plaintiffs and the 1st de¬ 
fendant is, it seems to me, a contract of 
indemnity falling under S. 194 and under 

1926/M 70 & 71 


such a contract no right is given to the 
promissor to sue third parties. Feeling 
this difficulty the parties have expressly 
stipulated in para. 13 ofEi. A that 
the defendant Company should, after the 
plaintiff Company had paid off their 
liability, sue in their own name, on being 
properly indemnified, the third parties 
who are liable, for the benefit of the 
plaintiffs. This method has not been 
adopted h^re. 

It is clear that under the English Law 
such a suit as the present one will not 
lie against the 2nd defendant Company. 
But it is argued that the Indian Law is 
different and that the Indian Contract 
Act does give a right of suit in such cir¬ 
cumstances and reliance is placed on 
S. 140 of the Contract Act for this con¬ 
tention. It seems to me that the section 
does not apply to this case as it lays 
down the rights of a surety in a con¬ 
tract of guarantee as defined in the Act. 
Such a contract is a tripartite contract 
to which the surety, the principal debtor 
and the creditor are all parties. Such a 
contract results only when at the in¬ 
stance of the debtor the surety guaran¬ 
tees payment to the creditor. S. 126 of 
the Act which defines a contract of 
guarantee though it does not say ex¬ 
pressly that the debtor should be a party 
to the contract clearly implies, in my 
opinion, that there should be three 
parties to it namely the surety, the prin¬ 
cipal-debtor and the creditor ; otherwise 
it will only be a contract of indemnity. 
S. 145 which enacts that in every con¬ 
tract of guarantee there is an implied 
promise by the principal debtor to in¬ 
demnify the surety clearly shows that 
the debtor and the surety are both 
parties to such a contract ; for it will 
be strange to imply in a contract a pro¬ 
mise between persons who are not parties 
to it. As that section deals with every 
contract of guarantee it would seem to 
follow that in every such contract the 
debtor must be a party. I can see no 
reason to suppose that the Indian Legis¬ 
lature intended to lay down a law differ¬ 
ent from the English Law on this point. 
I would have had no doubt on the matter 
but for the ruling in Muthu Haman v 
Chinna VeUayan (5), where S, 140 is 
construed as applying to a case of a 
bilateral contract to which the debtor 

d* ^ ^ l^el^l in it that 

S. 145 implies the existence of three 
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parties. With all respect, I am unable 
to follow the reasoning of that ruling ; 
I think it is unsound. S. 140 refers to a 
tripartite contract of guarantee just as 
S. 145 does, the former stating what 
rights pass to the surety from the credi¬ 
tor and the latter dealing with the rights 
of the surety against the principal 
debtor. S. 141 which immediately fol¬ 
lows S. 140 throws light on how S. 140 
is to be construed ; for S. 141 explains 
that the surety’s right includes a right 
to the benefit of securities and provides 
that if the creditor loses the secuiuties, 
as between him and the surety his claim 
is restricted to that extent. The case 
Mutliu Raman v. Ghin7ta Vellayan (5) 
was a case of a negotiable instrument 
and the decision seems to have been 
based mainly on the sections of the 
■ Negotiable Instruments Act. It is thus 
entirely distinguishable from the present 
case. The observations on the meaning 
of S. 140 by the two learned Judges who 
; took part in that decision do not seem 
i to be quite concurrent and the decision 
! finally turned on the findings under the 
I Negotiable Instruments Act. I do not, 

; therefore, think it necessary to refer the 
'question as to the correctness of its in- 
! terpi'etation of S. 140 to a Full Bench, 
I would hold that plaintiffs are not en* 
i titled to maintain the suit as brought 
against the 2nd defendant Company. As 
! regards the argument based on the plain- 
! tiff Company being del credere agents it 
is sufficient to say that such a point does 
not arise as plaintiffs had nothing to do 
with the making of the suit contract ; 
they did not arrange it as agents at all. 
This is sufficient to dispose of the appeal 
but I think it proper to express my opi¬ 
nion on the question raised on the 
merits as well. 

It is 2nd defendant s case that 1st 
defendant Company committed breach by 
wrongfully failing to fix the exchange in 
proper time and thus causing a loss of 
more than the Ks. 30,000 claimed in suit 
It is true that the covenant to fix the 
exchange is not a part of the main con¬ 
tract, Ex. B ; but is only a collateral 
covenant and the breach of it will not 
justify a breach of the main contract. 
I?ut it was 0 !>Gn to the 2nd defendant 
Company, if the 1st defendant Company 
committed breach of that covenant, to 
sot off the damages resulting from it 
against the damages for the breach of 


192^ 

J:h&niain contract and as the former* ig. 
admittedly larger than the latter it 
furnishes a full defence to the suit.. 
The question then is whether the Ibt 
defendant Company '.wrongfully failed'to* 
fix the exchange. (After disous«ibg; 
evidence his Lordship proceeded.) 'Whe-- 
then the fault be the Ist defendant 
Company's or Mr, Todd’s in either case 
the 2nd defendant Company is entitled to 
be x*eimbursed for the loss caused by the 
failure to fix up the exchange in time. 
On this view neither the Ist defendant 
Company nor the plaintiffs will be en¬ 
titled to any amount as damages from 
the 2nd defendant Company. On this 
ground also the suit would fail. 

For the above reasons, I agree tha^t 
the appeal should be allowed and the 
decree of the trial Judge against the 
2Dd defendant Company should be set 
aside and the suit dismissed against 

them with cosfcs in the trial Court and 

« 

of the appeal. 

Appeal allowed. 
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Coutts-Tbotter, C. J., and 
Bamesam, j. 

Official Assignee of Madras —1st De¬ 
fendant—Appellant. 

V. 

A. Ramalhigappa and . anoihe7'- -5th. 
and 6th Defendants—Kespondents. 

Original Second Appeal No, 108 of 
1925, Decided on 16th December 1925, 
from the interlocutory order of Srinivasa 
Aiyangar, J., D/- I5fch September 1925. 

^ Lelte7'S Patent {^radras). Cl. 15 —Order oa 
tlu original side of the High Court transferring 
defeyidant as plaintiff is not judg^neiit. 

A determination, call it you will, which 

has the effect, whether on a technical ground or 
on the merits, of putting an end to the proceed¬ 
ings as regards the particular people or in toto 
is a judgment and is appealable ; but if the pro¬ 
nouncement leaves the suit free to go on. then 
it is not a judgment within the meaning^ of the 
clause. Every order on a contested petition xs 
not a judgment. The line dividing judgments 
from orders must be drawn, somewhere short ot 
this. An order passed on the original side o 
the High Court transferring certain persons from 
the position of the defendants to that of plaintihs 
is not a decision the effect of which H to put an 
end to the suit or proceeding and. therefore, it la 
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’.r S» Narayan Aiyangar^^lov Appel 



Ij^t. 

f Aiyai' and F. Ramaswami 

4 »yj 9 r-^fpr Bespondents. , 

v^Coutts-Trolter, C. J.—The prelimi¬ 
nary poiiib is taken in this case, that; no 
appeal lies because the pronpuncemenfc 
appealed against was not a judgment bub 
an order. The words have been the 
subject of great controversy in these 
Courts and I certainly do not propose to 
attempt to go through the welter of 
conflicting decisions, with.many of which 
I may .say I do not in the least agree. 
It seems to me that the matter is left 
ha a state in which all this Court can do 
•is CO take the principle underlying the 
Eull Bench case in Ttiljaram Rao 
V. Alagappa Cketty (l), and apply it as 
•best as it .can to the actual matter before 
it. In this case the learned Judge 
■directed that certain persons who ap- 
ipeared in the first instance on the record 
as defendants should be added as plain¬ 
tiffs, the 2nd plaintiff having given up 
ihifl cause of action and thereby adversely, 
no doubt, affected the position of the 
defendants who were transposed, because, 
if he obtained a decree, in the working 
*oub of that decree, they might have their 
rights affected. However, that is a question 
♦on the merits which really does nob arise. 
The learned Chief Justice, Sir Arnold 
White, laid down the following test in 
:the case cited above, Tuljarani Rao v. 
Alagappa Ghetty (l) and, if I may 
xespeobfully say so, I tliink he very 
wisely guarded himself fvom* setting up 
a too {Procrustean bed in the language that 
he adopted in laying down tb^ principle 
for Courts to work out on the facts of 
each case, he says : 


' TUe teat seems to me to bo not what is tho form 
,of tb^. adjudication but what is its eficct iu the 
Suit or prooeodiug iu which it is made. If its 
effect, whatever its form may be and whatever 
may be the nature of the application on which it 
is mode, is to put an end to the suit or proceed¬ 
ing ao far as the Court before which the suit or 
pr 09 eeding is psudiug is concerned or if its effect, 
if it is not complied with, is to put an end to 
the suit or proceeding, I think the adjudication 
is a judgment within the meaning of the clause. 
An afijudioatiqn qu an application which is 
nothing more than a st^p towards obtaining a 
Anal adiqdicatiou in the is not, in my opinion, 
a judgment within the meaning of the Letters 
Patent. 


<1) U910] 35 Mad. I=s21 M. L. J. Isr^ipiQ) M. 
W. N. eS7 (P. B,). 


Then later on he says this and I res¬ 
pectfully agree with it : 

I think the decision may be a judgment for the 
purposes of the ssetion though it does hot aflect 
the merits of the suit or proceeding, and does not 
. determine any question of right raised in the suit 
or proceeding. 

Applying that and endeavouring as best 
as I can bo see what is its true applica¬ 
tion, I think it is this : that a determina- 
ition, call it ‘what you will, which has 
the effect, whether on a technical ground 
or on the merits, of putting an end to 
the proceedings as regards the particular 
people or in toto, is a judgment and is 
appealable but if the pronouncement lea¬ 
ves the suit^free to go on, then it is not a 
judgment within the meaning of the 
clause. In my opinion a distinction mayl 
be drawn, which unfortunately has not 
been between the grant and the 

refusal of leave to sue. It seems to me 
that it may well be said that 

refusing deave to sue is a final 
determination of the matter against the 
proposed plaintiff. Similarly, in a case 
where a Court held that it had no juris¬ 
diction to entertain the suit, I make no 
doubt that these Courts would accept 
that, in accordance with the decision in 
Tuljarayn Raov. Alagappa Ghetty (l) as 
being a final determination. But it seems 
to me that, if the effect of the order is 
to allow the proceedings to go on, it is 
impossible bo say that it satisfies the test 
laid down by Sir Arnold White in 'the 
Full Bench case. I do not desire to 
multiply illustrations, because it is much 
better to leave these things to be dealt 
with as they arise. I have therefore 
contented myself with what appears to 
me to be a reasonably clear illustration 
one way or the other, Booking at this 
order, its 'effect was to allow the suit 
to go on for determination on the merits 
and I am utterly unable to see that the 
order of transference of these persons 
from tho position of the defendants to 
that of plaintiffs was in any way a deci¬ 
sion tho effect of which was to put an 
end to the suit or proceeding. In nay' 
opinion, therefore, without attempting tc; 
lay down any different test to tjhat laid 
down by my learned predecessor in 
TuliO'Tam Rao v. Alagaypa OkMty (l), 
I think it is not a case which is on the 
line. It is a case where any persqn a^tply- 
iug oi-dinary language, would, wifehgut 
hesitation, say that this was an order and 
not a judgment. I am, therefore, of opi- 
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nion that no appeal lies and that this 
appeal must be dismissed with costs. 

Kamesam, J. —I agree. The state of 
the case law has been aptly described by 
my Lord and, having regard to it I 
I will not attempt any definition of the 
word ‘judgment'. I will only say this : 
that I am not prepared to say that every 
order on a contested petition is a judg¬ 
ment. The line dividing judgments from 
orders must be drawn somewhere short 
of this. Having regal'd to the fact that 
in the case before us no substantial right 
of the defendants' has been adversely 
affected by the order under appeal, I 
would say that it does not fall on the 
judgment side of the line. Beyond this 
I make no further attempt. 

Appeal dismissed. 

^ A. I. R. 1926 Madras 556 
Full Bench 

Goutts-Trotter, G. J., Krishnan 

AND Beasley, JJ. 

S. Hart Rao —Insolvent—Appellant. 

V. 

Official Assignee, High Court, Madras, 
and others —Respondents. 


Coutts-Trotter, C. J .—The question 
raised here is whether the insolvent haa 
a right of appeal against au order con¬ 
firming a sale of part of the estate which 
was originally his and subsequently vested' 
in the Official Assignee, an order which 
he sought to oppose. The matter was 
referred to a Full Bench in view of what> 
were represented to be the directly con¬ 
flictings decision of this Court in Siva- 
subramania Pillai v. Theeihiappa Pillav 
(l), and of the Allahabad High Court in 
Sakhawat Ali v. Radha Mohan (2). We 
observe that the English decisions on the 
subject were not cited so far as appears 
from the report to the Madras Court. 
We have examined those decisions and 
come to the conclusion that they ought 
to be followed. 

The only ground on which the insol* 
vent’s right to appeal can be based is that 
he is a person aggrieved because his 
estate having vested in the Official 
Assignee he is nevertheless entitled to 
say that if all the claims of the creditors 
who had proved were set aside or dis¬ 
charged by payment, he would have an 
interest in the surplus which might be 
left over. The leading English cases,. 
Ex parte Sheffield (3) and In re Lead" 
beater (4) have disposed of this contention 
on grounds which, we think, are unan¬ 
swerable. The insolvent has no legal 


Original Side Appeal No. 47 of 1924, 
Decided on iSth January 1926, from an 
order of Waller, J.. D/- 4th March 1924, 
in Insolvency Petition No. 218 of 1922. 

Insolveivcy —Ord<7r confirming sale of pro¬ 
perty by Official Assignee—Appeal by insolvent 
docs not lie as Interest of insolvent vests In 
Asslgjiee. 

The insolvent has, after adjudication, no legal 
interest in his estate which vests in the Official 
Assignee ; and he has. therefore, no legal right to 
interfere in the realization of that estate and he 
cannot be treated as aggrieved by any order passed 
in the course of such realization. It is true that 
if any surplus remains after the creditors are 
in full, such amount will be paid over to the 
insolvent, aud it is .'ilso true that if a certain pro* 
portion of hia debt is paid from bis assets he will 
be entitled to a discharge. But these are merelj 
expectations which may or may not be realized. 
They do'not give any legal right to the insolvent 
to iiiferfere in the realization of bis property 
which is entirely left to the 
A. J. n. 1924 Mad. 163, Disapproved i 41 243, 

jPoU. 

P. R. Srinivasa Aiyangar and A. Raja- 
gopala Aiyangar —for Appellant. 

M* S. Venlcatrama Aiyai —-for Respon- 
dentB. 


iteresfe but has merely a hope or expec- 
ttion : and, as James, D. J., pointed out, 
10 mischief of allowing a bankrupt, 
n the contingent chance of his ulti* 
lately acquiring title to some^ surplus 
hioh might never be realized, to interfere 
ith and embarrass the administration 
I the estate would be immeasurable. 
Ve are, therefore, of opinion that the 
isolvent has no right of appeal which 
ill, therefore, stand dismissed. The 
uestion referred to us was perhaps not 
ghtly framed, and 1 say so with the 
ore freedom because I drafted it myself* 
have had the advantage of perusing 
le judgment about to be delivered by 
rishnan, J., and I agree that we can 
dlow the ruling in Sakhawat Alt 
\adha Mohan (2) without the necessity 
\ saying that Sivasubramania Ptllai 
. Theeihiappa Pillai (l) was wrong ly 

(1) A. I. R. 1924 Mad. 163. 

(2) [1919] 41 All. 24S:=17 A. L. J. 229. 

(3) [1879] 10 Ch. D. 434=40 L. T. 15—2/ 

(4) [1879] 10 Ob. D. 388=48 L. J. Oh. 242-39 

L.T. 285=27 W. R* 287. 
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^eoided. The right claimed by the insol* 
vent in the latter case \^as to object to 
« creditor’s proof and that is not directly 
before ns. 

Beasley, J. —concur, 

► Krishnan, J. —I agree with the learn¬ 

ed Chief Justice that we should follow 
the view expressed in Sakhawat Ali v. 
Radii a Mohan (2), which is in accordance 
with the view taken in the English oases 
cited to us ; Ex parte Sheffield (3) and 
In re Leadheater {A). As pointed out in 
those rulings the insolvent has after 
adjudication no legal interest in his 
estate which has vested in the Official 
Assignee ; and he has, therefore, no legal 
right to interfere in the realization of 
’that estate and he ca'hnot be treated as 
! aggrieved by any order passed in the 
course of such realization. It is true 
that if any surplus remains after the 
■creditors are paid in full such amount 
^ will be paid over to the insolvent and 
it is also true that if a certain proportion 
of his debt is paid from his assets he will 
be entitled to a discharge. But these 
are merely expectations as pointed out 
in the,English oases which may or may 
not be realized. They do not give any 
legal right to 'the insolvent to interfere 
in the realization of his property which 
is entirely left to the Official Agsignee. 
The reasoning to the contrary in the 
judgment of Oldfield, J., in Sivasuhra- 
mania Pillai v. Theethiappa Pillai (l) 
oannot be supported. That case itself 
was, however, one of an appeal by the 
insolvent against an order admitting proof 
of a creditor to which he had objected. 
% The question whether the insolvent is a 
person aggrieved in such circumstances 
does not arise in the present case, and I 
express no opinion on the point. 

I would answer the reference by saying 
that tihe ruling in Sakhawat Ali v. Radha 
Mohan (2) should be followed and that 
410 appeal lies in the present case, and I 
Agree in dismissing the appeal. 

Appeal dismissed^ 


r - 
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Devadoss and Waller, JJ. 

(Byali) Brahmayya and another —Peti- 
tioiMrs—Appellants, 

% 

V. 

(Dronamrajv) Venkatasuryanarayana' 
murthy —Bespondent. 

Appeal No. 20 of 1923, Decided on 13th 
November 1925, from the order of the 
Sub-J., Narasapur, D/- 6th September 

1922. 

Religious endotometU — ScJieine—Clause pro- 
vtding for an application to Court introspect of 
the scheme Is ultra vires. 

A general clause in the scheme providing for 
application to the Court with regard to the 
scheme is ultra vires. It is not the function of a 
civil Court to concern itself »with the manage* 
ment of any institution except in so far as it is 
pepnitted by the Civil Procedure Code. 

Where scheme for a temple provided “ liberty 
to apply to the Court is hereby granted to the 
trustee or to any person interested in regard to 
any matter arising out of this scheme or seeking 
any modification thereof ’* and archakas of the 
temple applied to the Court to direct the trustee 
to pay them their salary due for seven months • 

Held : that the archakas* remedy was by a suit ; 
A. I. R. 1925 P. C. 155, Foil. 

[P 557 C 2 ; P 658 C 1] 

A. Satijanarayana —for Appellants. 

V. Suryanarayana —for Bespondent. 

Judgment. —The appellants who are 
archakas of a temple applied to the 
Subordinate Judge of Narasapur to 
direct the defendant, the trustee, to pay 
them their salary due for seven months. 
The Subordinate Judge dismissed their 
application and they prefer this appeal, 
The contention of the appellants is that 
there is a provision in the scheme for an 
application of this kind and, therefore, 
the Subordinate Judge was wrong in 
refusing their prayer, Para. 14 of the 
scheme is as follows : 

Liberty to apply to the Court is hereby granted 
to the trustee or to any person interested in re* 
gard to any matter arising out of this scheme or 
seeking any modification thereof. 

The appellants are only archakas of the 
temple* If the trustee does not pay 
their salary their remedy is by a suit. If 
the contention of the appellants is to be 
upheld it would mean that the Court is 
to administer the trust estate in which a 
scheme is fnimed. Could it be said that 
a person who gives credit to the trustee 
for temple expenses is entitled to apply to 
the Court to direct the trustee to pay 
the amount due to him ? We are clearly 
of opinion that the appellants have 
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mistaken their remedy and they have no 
right to move the Court by virtue of 
paragraph 14 of the scheme already re- 
ferrei to, to apply to the Court for relief. 

The appellants rely upon Prayag Doss 
Ji Varii Mahant v. Sri Mangacharlavaru 
(l), Damodarhliat v. Bhogilal (2) and 
Prayag Doss Jee VaruY,Purisa Srirenga- 
charhi{S), In viev7 of the recent pro¬ 
nouncement of their Lordships of the 
Privy Council in SevaJc Jeranchod Bhogi“ 
lal V. Dakore Temple Committee (4) the 
above decisions cannot be considered 
good law ; and it is unnecessary to 
consider that question, as the appellants 
do not ask for execution of the decree 
wherein the scheme is set out but for 
I’eliefs in respect of services rendered to 
the temple. Granting that paragraph 14 
gives power to persons interested in the 
scheme to apply to the Court for relief, 
the appellants are not persons who come 
within its purview. In this connexion 
we are constrained to observe that a 
general clause in the scheme providing 
for application to the Court with regard 
to the scheme is ultra vires. No doubt 
such a clause was put in many schemes, 
and such clause is opposed to the principle 
of S, 92, Civil Procedure Code. For such 
of the matters as are concerned by S. 92, 
the sanction of the Advocate-General is 
to he obtained. By the introduction of 
a clause in the scheme that applications 
for the removal of the trustee and for 
tlio framing of a new scheme can be 
made to a Court, S. 92, Civil Procedure 
Code, is practically given the go by. 

The introduction of ,such a clause will 
throw upon the Court not only the heavy 
l)urden of deciding petty applications of 
a vexatious nature, but also of practically 
administering the trust institution. The 
Court should as far as possible be saved 
the trouble of directly or indirectly in¬ 
terfering witli the internal management 
of temples and trust properties. It is 
not the function of a civil Court to 
concern itself with the management of 
any institution except in so far as it is 
permitted by the Civil Procedure Code. 
In Narayanamurthi v. Ackayya Sastrulu 
(d) tlie learned Judges observe at page 

718 : 


(1) [1905] 2H Mad. 319=15 M. L. J. 133. 

(2) [1900] 24 Boin. 45=1 Bom. L. R. 509. 
{•;}} [1908] 31 Mud 40G. 

(4) A. I. R. 19*25 P. C. 155. 

(5) A. I. R. 1925 Mad. 411. 


It is far from desirable that Courts should as* ^ 
sume to themselves the continued supervision of 
institutions for the management of which they 
are called upon to frame schemes. 

They further remark : 

We are disposed to consider though in the view 
we are taking it is unnecessary to decide the point 
that such decrees are ultra vires having regard 
to the express provisions of S. 92 of the Civil 
Procedure Code which makes it imperative that for 
the purpose of getting certain relief in respect of 
public charities, suits should be instituted by 
persons interested after getting the sanction of 
the Advocate-Geireral. 

Narayanamurthi v. Achayya Sastruht. 
(5) was followed by Spencer and Madha- 
van Nair, JJ., in 0. M. A. No. 75 of 
1925. 

The cause of action of the appellants 
is purely a private one and it has nothing 
to do with the scheme and thei'efore their 
application was rightly dismissed by the 
lower Court. 

This appeal is dismissed with costs. 

Appeal dismissed. 
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Wallace J. 

i?. Doraiswami Aiyai —Plaintiff—Peti“ 
tioner; 

V. 

C. S. Balasundaram Aiyar and a7Zother 
—Defendants—Eespondents. 

Civil Eevision Petition No. 745 of 
1924, Decided on I9bh February 1925> 
from the order of the Dist. Munsif, 
Palni, D/- 4th August 1924. 

Civil P, C., O. 9,'R. iS^Mere asserttoji of igno¬ 
rance of decree by defendant is not sufficient 
Court 7nu$t decide xohether .suxnmoxis was not 
duly served. 

A nccrc assertion of his ignorance of the decree 
by the defendanb and acceptance of that by the 
Court will not give the Court jurisdiction to 
set aside the ex parte decree. It has to decide 
also whether the summons was not duly 
served. [P 558 G 2 ; P 659 C 

N. Sivaramakrishna Aigay —for Peti¬ 
tioner. 

A. Krishnaszvam Aiyar for Eespon¬ 
dents. 

Judgment. —The Distriefc^^ Munsif 
has not decided whether the summons 
was not duly served”^ as he was bound, 
to do under Art. 164 of the Indian 
Limitation Act. A mere assertion of 
his ignoronce of the decree by the 
petitioner and acceptance of that by the 
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it will not: give the Goua:t juxisdiotion 
i^efl'aBide the ex parte deoree. It hAS 
lb ^^^(dde also whether the etUnmons 
was not duly served. This <ordex was, 
iiherefore, made without jurisdiction and 
.is hereby set aside and the case sent 
>baiQk.for fresh decision. 

Costs up to date will abide the result. 
Betund of Court*fee on the civil revision 
j 2 fitition is allowed. 

Case r-emanded. 


^ A. 1. R. 1926 Madras 559 

4 

.Devadoss and Wallace, JJ. 

.Abdul SakiiT^ Baig and others —Appel' 
lants. 

v. 

I 9 

Mahomed Burrammudin and others — 
Be^poi^ents. 

Appeal No. 50 of 1925, Decided on 
ItLth'December 1925, from the order of 
the Sub'iT,, Bezwada, 'D/~ 16th December 
1924. 

^ (®i Ctvtl P. C,f S. 92 — Provision in 
sdhefme -f or ^ny application to amend the same^ 
•Ordor on sttch application Is not appealable order 
'AS It is not l^ executlon. 

Where in a.scheme suit under S. 92 a scheme 
is settled, the euit comes to an end and there is no 
decree to be executed and no application can be 
mode as if it were in execution of the decree : 31 
Mad, 406 ; 24 Bom, 46 and A. I. R, 1926 Mad 
^0, Dtsappr, A. I. B. 1926 P. C. 155 and A, I. B. 
1926 Mad, 411. Foil. 

Parties «annot ipkve power to a Court to treat 
the matter in a pactioular way. [P 660, C IJ 

' ^ Civil p, C.t S, 92— Cfawses In a scheme 

srs\le f eo/qered by 8, 92 can be got 
are ultra vires, 

Pfr Jiapadfiss, d .—A provision made for altera¬ 
tion by an application to the Court by the parties 
or by pereone interested in their worMng does not 
give the Court jarisdiotaon to alter the scheme on 

made to it. When a scheme is 
setuw the^ait coiues to an end. To say that 
any person ^uld ipply to alter the scheme once 

neceasarily mean that the suit is 
pon^ng, It cannot be said that the suit is pend¬ 
ing fox all time h^om the mere fact that the 

oontaina. a provision that an 
Ji^ioaMon pan be made for altering the scheme. 

of any Court to obtain 
l^wdiQtton by inserting a clause in the scheme 
iPWSona interested in the scheme or 
Wbled to apply to the Court for the 
of the scheme : d, I. JR. 1925 Mad, 411. 

oxemisei disciplinary 
IWKMnlloa over the trustees and panohayatdars 

practioSy in^sU^ 
of management of the 
u^iuUoni, a provision cannot empower 


the Court to interfere in matters of intemaf 
arrangement, and parties cannot invest the Court 
with jurisdiction whioh it does not possess ; for 
under the Civil Procedure Code it is only suits of 
civil nature that can be entertained. A clause 
of’this kind if held valid, would empower the 
Court to interfere in matters purely religious. 

[P 560,0 2,P561, O 1] 
Per Wallace, J .—^The true test as to the legal 
propriety of a clause in a scheme is whether the 
relief granted by that clause is such relief that if 
it was being sought before the scheme was 
sanctioned, it would have to be sought by a suit 
under S. 92. If it was. it cannot be granted by 
any sort of application under the scheme not¬ 
withstanding that the scheme itself purports to 
provide such a means of obtaining that relief. 

[P 563, C 1, 21 

V, Ramadoss —for Appellants. 

S. Varadachari and P. Satyanaimana 
Row—tor Respondents. 

Devadoss, J. —A scheme suit was 

framed for a mosque at Bezwada in O. S. 

No. 113 of 1913. Five worshippers at 

the mosque applied to the Subordinate 

Court at Bezwada to have the scheme 

amended. The Subordinate Judge, after 

taking evidence,‘ has amended the scheme 

to a considerable extent. This appeal 

is by the members of the panohayat who 

were appointed to hold ofiBce for life. 

The question raised in the appeal is 

whether the following clause in the 

scheme is ultra vires or intra vires. 

The provisions of this scheme may be altered 
or modified as if it were in execution of the 
decree in this suit on the application of not less 
than three worshippers resident in Bezwada to the- 
Sub-Court exercising original jurisdiction over the ' 
town of Bezwada or in the absence of such Court, 
the District Court of Kistna. . 

The contention of Mr. Ramadoss for 
the appellant is that this provision is 
ultra vires. Before considering the ques¬ 
tion whether such a clause is ultra vires 
or not. we have to see what the clause 
means. Under the clause an application 
can be made as if in execution of the 
decree. It has been held by the Privy 
Council in Sevak dercinchod BKogilal v. 
Dakore Temple Committee (l) that an 
order on an application of this kind is 
not an order on an execution application. 
^ that case, under the decree, the 
District Court was empowered to frame 
rules for the working of a scheme. 
Certain rules were framed and an appeal 
was preferred to the High Court egainst 
o^er of the District Judge. The 
I^yy Oounoil held that no ap^l lay 
against the order of the District Judge. 

.D ^ho4Kiichn T%vfiT y 

ti) A. I. R. 19S6 P. 0. ISST 
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stoamy Thatliachariar (2), it; was held 
that no appeal lay against the order of 
appointment of a trustee by the Subor¬ 
dinate Judge in exercise of the power 
given to him under the scheme. In that 
case some worshippers interested in the 
temple presented a petition to the Sub- 
Court for directions to fill up a vacancy 
caused by the resignation of a trustee. 
The Subordinate Judge directed the 
Board of Supervision to fill up the 
vacancy. The trustee who is said to 
have resigned appealed to the High 
Court. The High Court held that though 
the order of the Subordinate Judge was a 
judicial one, it was not passed in execu¬ 
tion and therefore no appeal lay. The 
application of the respondents cannot be 
considered to be an application in execu¬ 
tion. Parties cannot give power to a 
Court to treat the matter in a particular 
way. This contention necessarily in¬ 
volves an objection to the maintain¬ 
ability of this appeal. The order passed 
by the lower Court not being one in 
execution no appeal lies. It cannot be 
treated as a decree within the meaning 
of S. 47. Though in many cases appeals 
were allowed yet, after the ruling of the 
Privy Council in Sevak Jeranchod Bhoji 
Lai V. Dakore Temple Committee (l) 
Courts are incompetent to entertain ap¬ 
peals against orders passed by Subordi¬ 
nate Courts with regard to the altera¬ 
tion of a scheme once settled by the 
Court. I, therefore, treat this as a revi¬ 
sion petition as I consider that the lower 
Court acted without jurisdiction in alter¬ 
ing the scheme. 

The contention of the respondent is 
that a scheme once framed is always 
liable to alteration and that the Courts 
in India have the same power as the 
Courts of Chancery'in England and that 
Courts can always alter schemes for 
Ijroper reasons. That the Court has 
power to alter a scheme cannot be denied. 
Any schemes framed for the management 
of a public, charitable, or religious 
institution or trust can always be altered 
for i)roper grounds. The question is 
whether it should be done as provided by 
S, 92, or by an application to the Court 
wiiieh framed the scheme. In several 
schemes provision is made for alteration 
by an application to the Court by the 
parties or by j^ersons interested in their 
working. In the well-known Tirupathi 

(2) A. 1. R. 1924 Rfad. 860. 


case such a provision was made in the 
scheme : vide Prayag Doss Ji Varu v. 
Trimai Sreerangacharlu Varu (3). The 
question is whether such a provision 
gives the Court jurisdiction to alter the 
scheme on an application made to it. 
When a scheme is settled the suit comes 
to an end. To say that any person could 
apply to alter the scheme once framed 
would necessarily mean that the suit is 
pending. It cannot be said that the suit 
is pending for all time from the mere 
fact that the scheme framed contains a 
provision that an application can be 
made for altering the scheme. S. 92 of 
the Civil Procedure Code requires the 
sanction of the Advocate-General or the 
Collector of the District to enable per¬ 
sons to bring a suit for obtaining direc* 
tions of the Court for the administration 
of a trust or for settling a scheme. If it 
is held that by virtue of a clause in a 
scheme providing for its alteration on 
application, the Court can alter the 
scheme, the provisions of S. 92 would be, 
practically abrogated. When S. 92, 
Civil P. C. directs that for the settlement 
of a scheme and for other reliefs the sanc¬ 
tion of the Advocate-General should be 
obtained, it would be ultra vires of any 
Court to obtain jurisdiction by inserting 
a clause in the scheme whereby persons 
interested in the scheme or others are 
enabled to apply to the Court for the 
alteration of the scheme. Before a 
scheme is actually put in working order, 
it is open to the parties to the suit in 
which the scheme is framed to apply to 
have the scheme modified. But where a 
scheme has to be modified after the suit 
comes to an end, though the Court has 
power to alter the scheme it could do so 
only after the formalities required by 
law are complied with. The analogy of 
the English practice cannot be relied 
upon in support of the contention that 
such provision is intra vires. In England 
the Attorney-General or the Relators can 
apply for the framing of a scheme and 
for its modification. The Court of 
Chancery is in London and the Attorney- 
General is practically, if not actually, in 
charge of the conduct of the proceedings. 
But in this Presidency, where there are 
so many District Courts and Subordi¬ 
nate Courts entitled to act under section 

(3) [1907] 30 Mad. 138=11 G. W. N. 442=9 

B. L. E. 588=2 M. L. T. 119=17 M. L. J. 

266. 
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‘9^16 is impossible for the Advocate- 
general to have control over persons who 
obtain permission from him to file suits 
mnder S. 92. In practice the persons who 
obtain permission act independently of 
i the Advocate-General and he very seldom 
interferes in the conduct of the suit. 
When Courts find some difficulty or 
when they think that the help of the 
Advocate-General should be obtained 
»they no doubt call upon the Advocate- 
General to help them. But in the ab¬ 
sence of such request from the Court 
the Advocate-General does not trouble 
himself about the conduct of a suit under 
S, 92. That being so the analogy of the 
Bnglish practice cannot be held to apply 
to the practice obtaining here. Where a 
clause in the scheme is opposed to, or 
contravenes, a specific provision of law, 
it cannot be said that that clause is intra 
vires from the mere fact that the Court 
gives sanation for its inclusion in the 
scheme. In Narayanamurihi v. Achayya 
Sastrulu (l), Spencer Offg. 0. J.. and Sri¬ 
nivasa Iyengar, J., were of opinion that 
such a clause was ultra vires having 
regard ^ to the express provisions of 
S. 92, Civil P, C. In two cases to which 
I was a party C. M. A. Nos. 45 of 1923 
■and 20 of 1925, it was held that such a 
wide clause as the one in this case was 
-ultra vires of the Court. Spencer and 
Madhavan Nair, JJ., held the same view 
in O. M. A, No, 70 of 1925 and in C. R. P. 
No. 452 of 1924, the learned Chief Justice 
was of the same opinion. In C. S. No. 430 
■of 1895, Bakewell, J., held that any relief 
which was covered by S. 92 should not 
the dealt with by the Court on an appli- 

«eation in the suit in which the scheme 
was framed. 

The argument of Mr, Varadaohari for 
the respondent is that such a clause is 
intra vires ; for in order to effect proper 
working of the 'scheme, or owing to the 
^changed conditions, the scheme can be 
modified and for doing so an application 
•can be made in the suit itself, whatever 
•may be the distance of time from the 
actual framing of the scheme to the date 
•on which the application is made ; and 

upon iSadupad^ya Oviosh atuind 
v. Rauanssu^ar Prasad SingK (5>)\Qovinda~ 
Naidu V. Uchippa Ootindan (6) and 
^uhamad Wa)ieb Hussain v. Abbas 


( 4 ) A« L R. 1996 Mad. 411, 
>5) 48 I, 0. TT9. 

(6) A. I. it 1929 Mad. 418. 


Hussain (7). In Govindasami Naiiu 

V. Uchippa Goundan (6), Krishnan, J., 
doubted the competency of an application 
to alter a scheme, though Spencer, J.. was 
of a different opinion. In Sadupadliya 
Omoshanand v. Ravaneswar Prasad 

Singh (5), reference was made to Damo’ 
darhat v. Bogilal Karsondas (8). These 
cases do not really touch the question. 
If a clause provides for the removal of 
a trustee on an application, that clause 
is invalid, for it goes right across the 
provisions of S. 92. In order to remove 
a trustee a suit has to be filed with the 
sanction of the Advocate-General. Ob¬ 
taining the sanction of the Advocate- 
General is not merely a matter of form* 
The Advocate-General, as a responsible 
officer, is bound to see whether the ap¬ 
plicant has made out ^a proper case and 
to satisfy himself that the grounds are 
not frivolous before he grants sanction. 
To apply for the removal of a trustee, 
without obtaining the sanction of the 
Advocate-General, because there is a 
provision in the scheme for such removal, 
is not merely overlooking the provisions 
of S. 92 but it is setting at naught the 
distinct provisions of law intended to 
prevent frivolous applications to Co urt 
and consequent waste of time. The case 
in Ramadoss v. Hanumanta Rao (9), does 
not help the respondent. 

The contention for the respondent is 
that a suit under S. 92 must be consi¬ 
dered to be a suit on behalf of all the 
worshipers and, therefore, it is not only 
the parties to the suit but any one inter¬ 
ested in the institution that can apply 
for the alteration of the scheme. As I 
have already observed the Court’s power 
to alter a scheme at any time for proper 
grounds is nob denied by the appellant. 
But in order to give jurisdiction to the 
Court the proper procedure for the pur¬ 
pose should be adopted with the neces¬ 
sary preliminaries, and a scheme cannot 
be altered by a mere application to the 
Court simply by reason of the existence 
of a clause in the scheme to that effect. 
Even if such a provision is valid, the 
proper course would be to apply to the 
Advocate-General for permission to 
obtain a specific relief and if the Advo- 

gives permission an applica- 


\ ^ f 


(8) [1900] 24 Bom, 46=1 Bom. U'R. 509 

(9) U91S] * M. 
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tion may be made. But; without it an 
application cannot be made by anyone 
at bis ••will and pleasure to alter a 
scheme. I am prepared to hold that 
such a general provision in a scheme that 
anyone interested in the institution can 
apply for the removal of a' trustee, or 
|for any such relief 'is ultra vires. But in 
ithis case it is unnecessary to go that 
length as the provision here is that the 
application should be made as if it were 
in execution of the decree in the suit. 
There is no decree to be executed and, 
therefore, no application could be made 
as if it were in execution of the decree. 

There is another clause which is 
clearly invalid and that is. 

The Court may act on the application of not 
less than three worshippers resident in Bozwada 
in the matter of its disciplinary jurisdiction 
over the trustee and the pancbayatdars. 

Such a clause makes the Court practi" 
cally the superintendent of the religious 
institution. The Courts in India are not 
empowered to interfere in matters reli‘ 
gious, but they can only act in civil 
matters. To empower the Court to 
exercise disciplinary jurisdiction over 
'the trustee and pancbayatdars of a 
religious institution is practically in- 
[vesting the Court with power of manage" 
jment of the institution. Such a provi’ 
sion cannot empower the Court to inter* 
fere in matters of internal arrangement, 
and parties cannot invest the Court with 
jurisdiction which it does not possess, 
for under the Civil P. C. it is only suits 
of civil nature that can be entertained. 
A clause of this kind if held valid, would 
emi>ower the Court to interfere in matters 
purely religious. For example, suppose 
the trustee of a temple introduces some 
new ritual or changes the ritual. Can 
the Court hold an enquiry whether the 
ritual is approved by the Shastras and 
whether it should be introduced in the 
temple or not ? Surely the Court is 
incompetent to go into such mattei^ 
and parties cannot invest ^ the Court with 
jurisdiction which it is incompetent to 
exercise. As I hold that the clause in 
para. 9 of the scheme "is ultra vires, the 
order of the lower Court altering the 
scheme was made without jurisdiction. 
In this view it is unnecessary to go into 
the merits of the case. 

In the result the order of the lower 
Court is 'set aside and the appeal is 


allowed with costs. Both parties will 
have the costs out of the Trust estate. 

Memo of objections is dismissed. 

Wallace. J ,—This appeal raises ques* 
tions of great importance for religious 
trusts and a satisfactory answer is by no- 
means easy. In O.S.No.ll3 of 1913 on the 
file of the Subordinate Judge, Bezwada, 
the final decree settled a scheme in respect 
of a Jumma Masji.d in Bezwada. In that 
scheme a committee of one trustee and 
five pancbayatdars was appointed for life. 
The scheme contains a -clause that the 
trustee or member of the panchayat shall 
be liable for removal or suspension by the 
Court for proved misconduct or neglect of 
duty and that the Court may act in such 
matters on the application of not less than 
three worshippers resident in Bezwada. 
Under this clause five worshippers presen¬ 
ted an application asking for the removal 
of the present committee and for certain 
modifications of-the scheme. The lower 
Court heard the application and modified 
the scheme providing inter alia that the 
panchayat should be appointed for five 
years only instead of for life, and directing 
further that as five years had already 
elapsed since the.present panchayat took 
charge, they must vacate their office. 

This was accordingly done and a fresh 
committee has been appointed under rules 
framed by the lower Court. Against 
their removal in this fashion the five pan- 
chayatdars have appealed. 

Their contention is twofold : first that 
the clause in the original scheme permit" 
ting, if it does permit, such radical altera* 
tions in the scheme was ultra vires of the 
Court which drew it up ; and second, even 
if the clause is intra vires the present cir* 
cumstances do not call for such measures. 
The other parties to the appeal raise 
a preliminary objection that no appeal 
lies. As to that if the lower Court’s pro* 
ceedings are wholly ultra vires I would,, 
if necessary, allow the appeal to be con¬ 
verted into a civil revision petition and 
decide the case on the question of juris¬ 
diction, The discussion as to the main' 
tainability of the appeal may bje dealt 
with incidentally in considering the wider 
question which has been opened up m 
this case, namely, whether, where ^ a 
scheme was sanctioned for the adminis¬ 
tration of a trust, Courts are at liberty 
on a mere application to grant relief of 
the nature which, S. 92 of the Civil Pro- 
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^dnre Code says, shall be obtained by a 

mih 

Where a scheme does not purport to 
confer on the Court power to remove a 
trustee or to grant any of the other reliefs 
of the kind set out in S. 92 the answer is 
easy. The Court has no authority to 
grant such a relief on an application; the 
only method by which they can be ob¬ 
tained is by way of a suit under S. 92. 
But where a scheme purports to confer 
on the Court power to grant such reliefs, 
the question is whether such authority in 
the scheme is not beyond the jurisdiction 
of any Court to grant because in effect it 
abrogates S, 92 of the Code of Civil 
Procedure. 

The principle underlying S. 92, I take 
it, is that no trustee shall be removed or 
new trustees appointed or any other 
reliefs of the nature specified therein 
granted except by way of a suit filed 
under the sanction of the Advocate- 
General, so that trustees may be afforded 
some protection against frivolous and 
vexatious attempts to remove them. I do 
not think the Legislature intended this 
principle to be any the less applicable 
when a scheme for the administration of 
a public trust has once been framed, or 
intended to countenance any procedure 
by which once a scheme has been framed, 
S. 92 \vll no longer have any application 
to the trust and that in future if a 
scheme has been framed the interesting 
game of attacking, harassing and removing 
trustees may go on merely on an applica¬ 
tion under the scheme without any guar¬ 
antee, such as the necessity of obtaining 
the sanction of the Advocate-General 
affords, that the proceedings are either 
in the interests of the public or in the 
interests of the institution, I am of 
opinion that S. 92 was intended to be 
enforced whenever any of the reliefs 
mentioned in it are asked for whether or 
no a scheme has already been framed 
under it. When therefore, for example, a 
scheme has been already settled, and it is 
sought to be altered so that a trustee may 
be removed and a new trustee appointed, 
that cannot be done by an application 
under the scheme even if the scheme 
purports to allow it to be so done. It 
can only be done by a suit after obtaining 
the sanction of the Advocate-General. 
The true test as to the legal propriety of 
% clause in a scheme is whether the relief 
granted by that clause is such relief that 

s 


if it was being sought before the scheme 
was sanctioned, it would have to be 
sought by a suit under S. 92. If it was, 
it cannot be granted by any sort of appli¬ 
cation under the scheme notwithstanding 
that the scheme itself purports to provide 1 
such a means of obtaining that relief. 

Any other conclusion would lead to 
fantastic results. If it be held, for exam¬ 
ple, that under such a clause as that- 
which* exists in the scheme under consi' 
deration the life membership of a trustee^ 
may be reduced to five years, there is- 
nothing to i)revent the Court extending 
the five years period again to a life-period, 
or reducing the number of trustees or in 
effect altering the original scheme out of 
all recognition, while at the same time it. 
removes the wholesome check to frivoloua 
and vexatious applications which S. 92. 
imposes and which is no less necessary 
after the scheme is framed than before it 
is framed. 

It is argued and I appreciate the fore© 
of the contention, that this conclusion 
will comjjel worshippers to bring suits 
even for the most petty alterations in the 
original scheme, but that will only be so 
for such alterations as are within the 
mischief of S. 92. If the relief is such as 
does not really alter the lines of the ori¬ 
ginal scheme so as to make it to all 
intents and purposes a new scheme, or 
does not otherwise run counter to S.'92, 
then S. 92 is no bar. But even so I would 
suggest that in future schemes such alte~ 
rations should only be made after obtain¬ 
ing the sanction of the Advocate-General, 
Alterations which go to the root of the 
scheme, particularly alterations which 
limit or affect any right conferred on in¬ 
dividuals by the original scheme, are on a 
wholly different footing and cannot be 
introduced under guise of petty modifica" 
tions of the scheme. 

• 

The present case affords an illustration 
of both forms of reliefs. The alteration 
of term of membership from life to five 
years, whereby, under the guise of modifi¬ 
cation of the scheme, five members ap¬ 
pointed for life are removed, is obviously 
a radical alteration of the original scheme. 
Such a proposal is really a new scheme! 
and therefore within the mischief of S, 92. 
The other altoi-ation, namely, directing 
publication of annual balance sheets is a 
matter of purely administrative detail 
which the trustees are perfectly coinpe- 
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'fcenfe to carry out without reference to the 
Court. 

The view which I have put forward 
«.bove is, I think, the view to which this 
High Court has been gradually moving. In 
Prayag Doss Ji Varu Ma ant v. Tirumala 
Srirangacharlavaru (10) undef S. 539 of 
the old Civil Procedure Code this Court 
held that power should be reserved in a 
trust scheme for an application to the 
Court by persons interested for directions, 
which might be enforced by way of exe* 
•cucion. On appeal from this decision the 
Privy Council, in Prayag Doss Ji Varu 
v. Tirumala Sri rangacharlavaru (3) 
modified the scheme, and inter alia pro* 


vided for liberty for persons interested to 
apply to the District Court with refer¬ 
ence to the carrying out of the scheme 
and the High Court for modification of the 
scheme. The legal propriety of these 
directions was not raised before the 
Board. This scheme coming back to the 
District Court for framing rules, and rules 
having been framed, the High Court held 
in Prayag Doss Ji Varu v. Tirumala Sri“ 
ranyacharlavaru (ll) that the District 
Court acted, when it framed these rules, 
by way of execution of the decree and 
that an appeal lay from such directions 
to the High Court. This was in 1908. In 
Ramdoss v* HanuTnantha Rdo (9) which 
is also a case under S. 539 of the old Code, 
it was held by a Bench in 1911 that a 
scheme framed under S, 539 can be 
altered by the Court, and that the section 
confers the same powers that the Court in 
England possesses, and the previous cases 
cited above were relied upon. In Govinda- 
sami Naidu v. Uchippa Goundan (6). 
Spencer, J., on the authority of 2-4 Bom. 45 
was inclined to hold that modifications of 
an original scheme should be moved be¬ 
fore the Court by way of an application 
by persons interested and nob by a suit. 
But the same learned Judge i" 
murti v. Ackayya Sastrulu (4) m 1924 
objected to a clause in a scheme 
ting general liberty to apply for modifi¬ 
cations, being of opinion that such liberty 
in respect of matters relating to the reliefs 
mentioned in S. 92 is ultra vires. The saine 
view has been taken by another Bench to 
which one of us was a party in *0. M. A. 
45 of 1923. The learned Judges theie 
relied on the Privy Council ca.se in Sevak 

Jeranckod BhogilaVs C'xse (l) 


(10) [1906] 28 Mad. 319-=15 M. L. J. 133. 

(11) [1903] 31 Mad. 406=4 Jf.L.T. 92. 


tainly is not reconcilable with 31 Mad. 
406 or 24 Bom. 45, and pointed out that 
if this view is not taken it would practi¬ 
cally throw on the Court the burden of 
administering such trusts up and down 
the whole country, whenever a scheme 
has been framed. I am in full agreement 
with this view. 

The difficulty of holding any other 
view is enhanced when I consider what 
remedy a trustee removed under such a 
removal clause in such a scheme *has. It 
he had been removed by a suit under S. 
92 he has the right of appeal, but if he is 
removed under a clause in the scheme it 
is very doubtful if he has any right of ap¬ 
peal, even though the scheme confers it. 
Prom the decision of the Privy Council, 
in Sevak Jeranchod'BkogilaVs case (1) it 
would appear that alterations in a scheme 
are not matters in execution as if made 
under S. 47 of the Civil Procedure Code, 
which would permit of an appeal. The 
Patna High Court seems to view such a 
provision for alterations as an amendment 
of the decree : see Muhammad Wehah 
V. Ablas Hussain (7) where they remark. 

It is to preveot a multiplicity of suits that 
the Courts in administration actions reserve a 
liberty to the parties to apply from time to time 
and so often as may be necessary. 

But if that view is adc 4 )ted an appeal 
would lie as if from a decree, and there 
are difficulties in the way of that view. It 
implies that a suit is, in a sense, never 
finished, and that the 'sanction of the Ad¬ 
vocate-General given at the commence¬ 
ment of the suit continues ad 'infinitum 
and may be used to cover'all sorts of mo¬ 
tions and prayers never contemplated by 
the parties when they filed their suit, and 
never contemplated by the Advocate- 
General when he gave his sanction, and 
may in fact be reliefs which, if they had 
been mooted at the time when the suit 
was first presented, might have been re¬ 
fused altogether. 

It has been held lately in several cases 
by this Court that no appeal will lie 
against any action taken by the Court 
under a sanctioned scheme. In 0. M. A. 
70 of 1925, reported in Sivan Pillai v. 
Ve?ikatesivara Ayyar (12), Spencer and 
Madhavan Nair, JJ., held that 31 Mad, 
406 is no longer good law in view of the 
Privy Council decision in Sevak Jcranchod 
BhogilaVs case (l). The cases reported in 
Dokasikamani Mudaliar v. Tkiagaraja 


(12) A.I.R. 1926 Mad, 130. 
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CkeUiar (13) and Banganatha v. Krishna- 
sami (14). 47 Mad, 139, were also relied 
on in O. M. A. 45 of 1923. Devadoss and 
Waller, JJ., held also that no appeal lies. 
If the lower Court acts outside the scheme 
or acts under a clause in the scheme 
which is itself ultra vires of the Court 
which framed the scheme, then the Court 
acts without jurisdiction and its order 
may be set aside by a civil revision peti¬ 
tion : see C. M. A. 45 of 1923 to which 
one of us was a party. 

1 think that the view laid down by the 
Privy Council in the Sevak Jeranchod 
■ BhogilaVs case (l) is that orders in 
such matters are orders passed neither in 
eseoution nor in a pending suit, but under 
a jurisdiction conferred by the scheme 
itself, which will give the Court juris¬ 
diction in a matter which the scheme 
permits, provided it is otherwise not 
ultra vires because in conflict with some 
other jurisdiction conferred by statute or 
rule having the force of law. If there¬ 
fore a clause permitting the Court to re¬ 
move a trustee is intra vires, the trustee 
removed under it has no remedy by way 
of appeal such as he would have had if 
he had been removed by a suit under 
S. 92. To my mind this is another 
indication that any clause which con¬ 
flicts with S. 92, Civil P. C., is ultra 
vires. 

X must hold, therefore, that no appeal 
lies, but that if the alteration in the 
scheme is ultra vires or had been obtained 
by a method, e. g„ by way of execution, 
which is not legal, it is necessary to 
treat this appeal as a civil revision 
petition and cancel the order of the 
lower Court. 

It is clear from what I have already 
said that I regard Cls. 8 and 9 of the 
ent scheme as ultra vires if and in so 
far as the Court has utilized them to 
grant reliefs of the nature provided for in 
S. 92 of the Civil Procedure Code, and Cl. 
9 also further because modifications of 
the scheme are not matters in execution. 
The modification by the lower Court 
which changes the period of membership 
of a panchayat from life to five years, 
thus ipso facto putting an end to the 
membership of Bespondeuts 2 to 6, is a 
form' of relief which the worshippers 
could obtain only by way of a suit under 
8, 92 and is, the refore, ultra vires : the 
id) CX9X7] 5 L.W,'696==(m7) M.W.N. “ 

14) A.I.E. 1994 Mad. 339. 


other alteration is one for the trustees 
themselves under the scheme. 

I therefore agree that the alterations 
must be'and are hereby cancelled. 

Costs of both parties in this appeal will 
come out of the trust estate. 

Appeal treated as revision and allowed^ 
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Wallace and Madhavan Nair, JJ. 

Secretary of State —Petitioner—Appel' 
lant. 

V. 

Sarvepalli Venkatalaksh manna —Plain' 
tiff—Respondent. 

Appeal No. 186 of 1924, Decided on 4th 
January 1926 against the order of Dist. 
J„ Nellore, D/- 2nd November 1923. 

Civil P. C., O. 33, R. 10 —Pauper suit—Suit 
for future maintenance—Method of recovering 
Court-fee Js appointing a Receiver to collet 
maintenance. 

The proper method of recovering Court-fee 
decreed as payable to Government from a pauper- 
plaintiff, whenever plantifi’s property is confined 
to a right to future maintenance, is by the Court 
appointing a Receiver to collect the maintenance 
amount and pay to Government the fee due by 
plaintiff. [p 565 0 2]; 

G, V. Ana?ithakrishna Aiyar — for 
Appellant. 

B, Somayya —for Respondent. 

Judgment. ^We cannot subscribe to- 
respondent’s contention that Government 
cannot under a decree recover the Court- 
fee decreed as payable to Government 
from a pauper plaintiff, whenever plain¬ 
tiff’s property is confined to a right to 
future maintenance. That contention 
is negatived by the Privy Council ruling 
in Bajindra Narain Singh v. Sutidara 
Bibi ( 1 ), which also indicates the proper 
method of recovering such Court-fee, 
That method is by the Court appointing 
a Receiver to collect the maintenance 
amount and pay to Government (by 
instalments if necessary in order that 
plaintiff may have something to live upon) 
the fee due by plaintiff. The appellant’s 
execution petition, as it stands, does not 
ask for relief in that form, and it should 
be amended. We grant leave to amend 
it accordingly. The amended petition is 
forwarded to the lower Court for disposal 
m the light of the Privy Council decision 
quoted above. Each party will bear his 
own costs in this appeal. 

^ Order 

accordinglh. 

(i) a. l. R 1925 PC. 176.- 
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Odgers, J. 


T. Kuppusamy Pillai —Appellant. 

V. 

S. Mahommad Kasim Sahib and other's 
-‘-'Respondents. 

Second Appeal Ko. 886 of 1923, De- 
fcided on 8th January 1926, from the 
decree of the Dist. J., Chingleput in 
Appeal Suit No. 298 of 1922. 

(a) Transfer of Properly Act, S. 116— Lessor's 
^ct alone can create tenancy. 

"Where the terms of notice were that the sub- 
iteuant holding over should go out or Rs, 75 
would be collected together with the costs of 
'Court 

Beld \ that created uo privity directly between 
iihe landlord and the Sub-tenant and that, it was 
-not an amicable consent to either the Sub-tenant's 
holding over or to the recognition of a new 
tienancy on the part of the sub-lessee : A. I. B. 

11924 Bom. 322. Foil. ^ , fP 

(&) Landlord and Tenant — Suh-tenant s liaol 

lUy—{Obitei‘). . 

Sub-tenant remaining in possession after the 
determination of the lease is liable for reason¬ 
able damages for so remaining in possession. 

l_ir D07> V ij 

T. L. Venkaiarama Iyer — for Ap¬ 


pellant. _ 

A. Sundaram and P.G. Krishna Iyer 

■for 4th Respondent. 

Judgment.—This is a case in which 
it is important to look at the plaint. The 
plaintiff entered into a lease with De¬ 
fendants 1 and 2 in 1907. These two 
persons are said to have since become in 
solvents and are not represented in 
second appeal. In 1913 Defendants 1 
and 2 sub-leased to the 3rd defendant. 
The plaint sets out that Defendants 1 and 
2 were in enjoyment of the plaintiff s 
l^roperty as tenants and that the _3rd 
defendant is in enjoyment of the premises 
as a partner of Defendants 1 and 2. It 
may at once be said that this case of 
partnership was given up in both the 
lower Courts and was not pressed before 
me here. The plaint then goes on to 
ask for " losses on account of rent from 

January 1916 to 15th December 1918 

when the plaintiff sold the property 
to a stranger. Paragraph ? of the plaint 

relief in this suit for 

losses oiraccount of 

use and occupation at Hs. 50 ^ ooca 

The material issue settled in the cas 
is : Is the plaintiff entitled to collect 

the rent of the suit building * .i i. j.i 
It is now contended before me that the 
plaintiff is entitled to succeed as against 


the 3rd defendant on any one of the 
several grounds,* (l) as a tenant *of the 
plaintiff under S. 116 of the Transfer 
of Property Act ; (2) as a trespasser on 
the premises of the plaintiff and there¬ 
fore liable for damages for use and oc¬ 
cupation, I have set out the only para¬ 
graph in the plaint in which damages for 
use and occupation are referred to except 
the prayer and there are no introductory 
averments whatever showing how the 
plaintiff would be entitled to damages 
for use and occupation against one or 
more of the defendants. The plaintiff, 
no doubt, had a cause of action against 
the 3rd defendant, but the question is 
whether on the plaint as framed he coulid 
be granted any relief. The District 
Munsif held that he could on the ground 
that the 3rd defendant after the notice 
Ex. B (1) which will be referred to in 
detail in a moment made himself directly 
responsible for the rent and continued 
in possession. The District Judge held 
that there was no contract express or 
implied by the 3rd defendant to become 
the tenant of the plaintiff and to pay 
rent. As stated above the 3rd defendant 
is joined clearly in the plaint as a part¬ 
ner of Defendants 1 and 2. The suit is not 
one in ejectment and he was nowhere 
treated as a trespasser. Therefore any 
damages for use and occupation against 
him as trespasser are out of question. Can 
any damages for use and occupation or 
by way of rent be awarded against him as 
a tenant ? That the plaintiff knew that 
the 3rd defendant was a sub-lessee is clear. 
No objection was raised to the sub-lease 
and the possession of the 3rd defendant 
is said to have been more than once admit¬ 
ted by the plaintiff. Now, the plaintiff 
terminated the lease to Defendants 1 
and 2 by a notice. He sent Ex. B (l) to 
the 3rd defendant specifically as sub¬ 
tenant enclosing the notice he bad ad¬ 
dressed to Defendants 1 and 2 terminat¬ 
ing their tenancy. Exhibit B (1) de¬ 
mands that the 3rd defendant should 
vacate the premises within a month of 
the I’eceipt of the notice and concludes . 
“ In default of so vacating I write this, 
with a pure mind, that Rs. 75 per month 
will be collected for the said tenancy 
along with the costs of Court. To this 
the 3rd defendant gave no reply and 
continued in possession. Now, it is said 
that the concluding words of Ex.‘ B (l) 
bring the case within S. 116 of the 
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of Prope^y Act; and that the 
lessor has by them * otherwise assented*’ 
to 3rd defendant’s, continuing in posses* 
sipn. It is clear from Meghji Valahadhas 
Vi, Deyjlai Ss Co, (l) that it is for the 
lessor to do some act, receive rent or 
otherwise to give consent and not fo^ the 
lessee to do anything under the Transfer 
of Property Act. I have been referred 
to a case in Dugal v. Macarthy (2) in the 
Court of appeal which is said to resemble 
the ^ present case in that thd^e the te¬ 
nants held over and when the landlord 
wrote demanding a quarter's rent in ad¬ 
vance they did not answer the letter 
but remained in possession. The Master 
of Bqlls aaiys : 

Th^ appears to me clearly to show 

that thfe 'landlord oliohsented to their so remain¬ 
ing in .possession as tenants ; and that he treated 
them as tenants from yef,T to year on the terms 
of the previous tenancy.’* 

The whole question here is whether 
rfrom the terms of Ex. B (l) it can belaid 
that the landlord consented to 3rd de¬ 
fendant remaining in possession as his 
tenant in direct privity with him. It 
seems to me it cannot. The terms are 
that he should go odt or Bs. 75 will be 
collected together with the ^costs of 
Court. That does not look like an ami¬ 
cable consent to either thaffeenaut s hold-' 
ing over or to the recognition of a new ten¬ 
ancy on the part of a former sub-lessee. 
The 3rd defendant has paid no money 
up to this date and the landlord has 

taken no steps till 1919 when this suit 
was ^led. 

Atiothor contention is that even though 
the 3rd ' defendant has beqn recognized 
as sub-tenant' ronagbing in possession 
after, the deternlinawon of fchP lease he 
must be liable for reasonable damages for 
so rema^oing in possession on the autho¬ 
rity, of old English cases like that of a 
man.who takes a bun from a railway 
refreshment room or of a man to whom 
■wine is delivered wi^out an order and 
who receives it and consumes it. That 
no doubt might be another good cause 
of action for the plaintiff had it been 
toreshadowed in his plaint, or had an 
issue been taken about it below. One 
must say with some sympathy for the 
plaintiff that there was no doubt he had 
a remedy against this 3rd defendant but 
either he was badly advi^sd or his remedy 
Ij^ been misconceived : and i n mv oni- 

(9) [1893] 1 Q. B, 783. 
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nion, on his plaint he is not entitled to 
succeed as against the 3rd defendant. 
It may be that when he first launched 
the case the 3rd defendant occupied a 
very minor place in his consideration and 
that the subsequent insolvency of Defend¬ 
ants 1 and 2 caused him to turn to and 
try to recover from the 3rd defendant. But 
on the state^of the pleadings and the 
issues and the shape in which the case 
was originally put I am clearly of opi¬ 
nion that he cannot succeed in doing so. 

The second appeal must therefore be 
dismissed with costs. 

Appeal dismissed. 
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Jackson, J. 

{Pokala) Mahalakshmi Ammal — Plain¬ 
tiff —Petitioner. 

Civil Miscellaneous Petition No. 1353 
of 1925, Decided on 12th August 1925 
against the decree of the Dist. J Chin«- 
leput in O. S. No. 23 of 1923. *’ 

^ Civil P. C., O. 33, R. 1 —Pauper appeal — 
Amount de^sitcd in Court at pauper's credit 
should be toJccK tfito accowit^ 

Where appellant gets a decree in the lower 
Court but wants to appeal as pauper for higher 
amount, the amount ^posited in Court^ bv 
judgment-^btor ^ the 'appeliut*s credit in pur- 

suance of Uhe decree shoifld* »'taken into ^n- 

sideration in deciding whether te should be 
allowed to appeal as a pauper. 553 C 1] 

7*. a. Hamachandra Aiyar and S 
Smiiivasot Aiyai —for Petitioner. 

Order-Tha petitioner applied for 
leave to prefer an appeal in this Court 
from the deoree of the District Court. 
Ghingleput, in forma pauperis. Her 
petition was sent to the Distriot Judge 
for enquiry whereupon the judgment-debt¬ 
or (she herself has obtained a decree for 
maintenance and is appealing for a larger 
amount) paid Rs. 571 (Five hundred 
and seventy one rupees) into Court to her 
oradit. The Distriot Judge passed an order 
allowing her to draw out the money, and 
wporfed that she had means to pay the 
Stamp duty of Rs. 200 (two Cudrtt 
rupees) on her appeal. To this 
she objects. Of course Rs. 671 (Five l^n- 
drod and seventy-ojie rupees) is the sub- 
joct-matter of the suit, though not of the 
appeal, but this oauses no difficulty be 
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cause it bas been ruled in Krishna Bai v. 
Manohar (l) that '* the subject-matter of 
the suit ” in O. 33, R. 1, Civil Procedure 
Code, does not qualify “ sufficient means*’ 
and the subject*matter of the suit is 
excluded as being presumably out of the 
pauper's reach which is not so in the 
present case : of. Dioarkanath Naraya'n v. 
Madhavrav Vishvanath (2). But another 
Bombay Bench, Bai Balagauri v, Motilal 
Ghellabkai (3), besides holding that the 
subject-matter of the suit cannot be taken 
into consideration in calculating the 
plaintiff’s means, apparently overlooking 
Krishna Bai v. Manohar (l), has also 
held that the pauper applicant is not 
obliged to take out of Court what is 
deposited or paid in and cannot, there¬ 
fore, if he chose to allow the deposit or 
payment made in Court to remain there, 
be said to be possessed of sufficient means 
as if the deposit were actually in his pos¬ 
session. This differs from a previous 
ruling of the same Court in Dwarkanath 
Narayan v Madhavrav Vishvanath (2) 
and with all respect I think it a most 
genuine definition of “ possessed ” to 
confine the phrase to actual possession on 
one’s own person. I see no distinction 
between moneys deposited in Court and 
ordered to be delivered to a person and 
moneys lying at a person’s credit in a 
Bank. I should hold that a person with 
Rs. 571 ( Five hundred'and seventy one 
rupees) at her disposal in the Court is pos¬ 
sessed of sufficient means to enable her to 
pay stamp-fee of Rs. 200 (Two hundred 
rupees). Nor do I think it necessary to 
contemplate that possibly the Rs. 571 
(five hundred and seventy-one rupees) 
might have been attached ; it was 
not attached when the District Judge 
passed his order. I also think’it unnecessary 
to go into the question whether sup¬ 
posing the petitioner’s estate went into 
liquidation she would have sufficient 
balance to pay the stamp fee. It is 
enough to find that at the time of 
hearing her application she had sufe- 

I have been asked to refer the matter 
to a Bench because of Bai Balagauri v. 
Motilal Ghellalhai (3), but the Bombay 
rulings are so contradictory that I do not 
consider it to be in the face of clear autho¬ 
rity that I a m deciding that petitioner is 

(1) [1906] 30 Boin. 693=8 Bom. L, R. 671. 

(2) [ 1880 ] 10 Bom. 207. 

(3) A. I. R. 1923 Bom. 247. 


possessed, in the cifcumstancos, of suffi¬ 
cient means and not entitled to sue as a< 
pauper. 

The petition to be allowed to appeal as- 

a pauper is dismissed 1 the petitioner can- 

pay the requisite fee within one month- 

from the date of this order. 

• . • 

Petition disinissed, 

V 
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Coutts-Trotter, C. J., Krishnan ani> 

Beasley, JJ. 

B. Munuswami Naidu —In the matter of 

Proceedings under 01. 10 of the Letters 
Patent, Decided on 6th October 1925. 

Letters Patent (Madras), Cl. lO—NegUgenco' 
by itself is not professUmal misconduct. 

Negligence by itself is not professional mis¬ 
conduct ; into that offence there must enter the 
element of moral delinquency ; In the case of 
O. M. C, 86 L. T. 468, Foil. 

Advocate'Geyieral —for the Crown, 

P. Venkatramana Bao and T. B, 
Bamchandra Aiyar —for the Yakil. 

Coutts-Trotter, C. J. —The charges 
framed,nf they were substantiated, would 
prove no more than negligence on the 
part of the vakil’s clerk. It is only fair 
to the vakil to say that he has through¬ 
out accepted civil responsibility for his 
clerk’s negligence to the extent of any 
proved loss in consequence of it by the 
client. But it has been laid down clearly 
in England In the case of G, M, G. in 
the proceedings against Mr. Mayor Cooks, 
a Solicitor (l), and also by a Bench of this 
Court in a judgment delivered on the 
7th Decefnber 1923, In the matter of 
Dr. T. C. K. Kurup, Bar-at-Law, Advo¬ 
cate, High Court, Madras, the Court con¬ 
sisting of the then Chief Justice, Phillips 
and Ramesam, JJ., that negligence byl 
itself is nob professional misconduct ;j 
into that offence there must enter thel 
element of moral delinquency. Of that 
there is no suggestion here, and we are,I 
therefore, able to say that there is no 
case to. investigate, and that no reflection 
adverse to his professional honour rests 
upon Mr. Munuswami Naidu. 

Order accordingly. 



(1) 66 L. T. 56S. 
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Devadoss, J. 


Kdthamiithrii Pillc^i —isfe Dafendanfc — 

Appellant!. 

V. 

Suhrarmniarn GheUiar — Plaintiff’s 
Buoee33or —Respondent. 

Second Appeal No. 694: of 1923, Decided 
on 2nd Novatabar 1925, from the decree 
of the Sub-J., Madura, in A. S. No. 63 of 
1919. . 

^ (a) Specific Belief Act, S. 18 (e)—S. 18 (c) 
applies also to ca^es where vendor uridertakes to 
discharge encumbrances^Gourt may direct dis¬ 
charge in adecree for specific performance. 

When a vaaddr uadortakas to diaoharg© the 
enoumbrances on the property, the Court decree¬ 
ing specific parformanca can direct him to dis¬ 
charge the eUGumbrauces before he is paid the 
consideration for the sale, as S. 18 (o) applies not 
omy to undisclosed enoumbrances but to oases 
Where the vendor undertakes to discharge the en- 
cumbrances on the property: A. 1. B- 1926 Mad. 
173, Appr. ; A. I. B. 1926 Cal. 885, Dist. 

.t- m m « . ^[P569,0 2, P570, C 1 , 2 ] 

(o) T. P. Act, S, '65 —Covenants In S. 55 
apply to contracts of saie also. 

The oonvenants contained in S. 55 apply to 
wntraots of sale as well as to completed contracts ; 
Sadasive Iyer s view in ^0 Mad. 338 (P.B.), Dls- 
aent^from. [p 570 , 0 1 ] 

K, Rajah Aiyar and V. Ramaszoami 
Atyar —for Appellant. 

K. Bhashyam Aiyangar^tor Respon¬ 
dent, 

t A ^ . The plaintiff’s suit is for 
speoific performance of a contract of sale 
entered into with him by the 1st defen¬ 
dant. The District Muusif gave a decree 
for specific performance and the Subordi¬ 
nate Judge dismissed the appeal of the 

1st defendant. He has preferred this 
second appeal. 

Tha oantantion of tha appallaat) is that 
''0®;^reotion in the deoree 

nr, it 1 * ^ defandent do draw the above amount 

Madni District Munsifs Court of 

faStlou" ^ 

argument of Mr. 
^jah Aiyar 18 that when a decree 
ior_ apeoiGo performance is given 
against the vendor ha should not be 
ai^reoted to redeem any encumbrance on 
pro^rty whioh was not disclosed to 
lath agreement, dated tha 

tion th? ■ 1909. <*“93 not men- 

th« enoumbranoa on 

oMtraoted to be sold, nor is 

‘hare are no 

6tioumbrano8s on the property. The find- 

1926 M/72 St 78 


ing of the learned Subordinate Judge is 
that the 1st defendant did undertake to 
free the property from two encumbrances 
whioh were mentioned in the certificate 
of sale, Ex. 0. The 1st defendant pur¬ 
chased the property in Court auction in 
execution of his decree in O. S. No. 141 
of 1902. In the sale proclamation he 
stated that the encumbrances had been 
discharged. In Ex, 0, which was drawn 
up by the Court, there is a recital that 
the encumbrances have been discharged. 
The finding is that the 1st defendant 
knew that these encumbrances had not 
been discharged and that he ’ undertook to 
discharge them when the agreement, Ex. 
A, was entered into. The question ig, 
when a vendor undertakes to discharge 
the encumbrances on the property 
whether the Court decreeing specific per¬ 
formance can direct him to discharge the 
encumbrances before he is paid the con¬ 
sideration for the sale. The contention 
of Mr. Rajah Aiyar is that the Court 
should decree specific porformance, and 
if the vendee finds that there are 
encumbrances on the property, he should 
bring a suit for damages against the 
^ller. Under S. 55, Cls. (i) and (g) of the 
Transfer of Property Act, a seller is 
bouQd to discharge all the ©ncutnbrances 
on the property then existing. If the 
vendee is not aware of the existence of 
any encumbrance on the property when 
the contract of sale is entered into, and 
he comes to know of the existence of any 
enoumbrances he can ask the seller to 
discharge those encumbrances before a sale 
IS effected, and when he sues for speoific 
performance of the contract of sale could 
It be said that ha is not entitled to have 

^ the decree that the seller 

should discharge the enbumbrances on the 

property before he is paid the considera¬ 
tion for the sale ? The provisions cou- 

tamed in S 18 (c) of the Specific Belief 

Act apply to this case : where the vendor 
professes to sell unencumbered property 
and if It IS afterwards found that the 
property is mortgaged for an amount not 
exceeding ' the purchase money, the pur¬ 
chaser may then compel the seller^ to 
obtain a conveyance from the mortga^'oe 

of tl!r*°^^ Menoumbrances Sut 

of the unpaid purchase money Here on 

took to discharge tba encumbrances the i 
purchaser was entitled tj insist up.m his i 
discharging them before a conveyance is 
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effected through Court. He is entitled,to 
ask the Court to give a direction,in the 
decree that the encumbrances should be 
discharged before the consideration for the 
sale is paid to him. 

Considerable argument was advanced 
by Mr. Rajah Aiyar that the provisions of 
S. 55 do not apply to executory contracts, 
in other words, the covenants contained 


where the vendor undertakes to 
the encumbrances of the property before 
the sale capnot be accepted. When the 
vendor undertakes to discharge the en¬ 
cumbrances on the property, he' contracts 
to sell the property unencumbered and, 
therefore, Cl. (c) applies to a case like 
this. The Court granting specific relief is 
entitled to direct the vendor to discharge 


disciiarge 


In S. 55 of the Transfer of Property Act the encumbrances which he undertook to 


apply only to completed sales and not to do before he is paid the consideration for 
agreements of sales. Under S. 55 the the sale. The clause in the decree ob* 
seller is bound to do certain things. One jected to is perfectly legal. In this 


of them is to answer to the best of his connexion I m ay refer to a recent decision 
information all relevant questions which of Spencer and Viswanatha Sastri, JJ., in 
may be put to him by the buyer in Venhataranga Aiyar w. G. S. Ramasami 
respect of the property and the title Aiyar (4) in'which a similar direction 
thereto, and the other is to produce be- was given by them. 


fore the buyer on his request for examina¬ 
tion all documents of title relating to the 
property which are in the seller’s posses¬ 
sion. It cannot be said that these two 
things should be done after the sale is 
effected. The covenants contained in S. 55 
apply to contracts of sale as well as to 
completed contracts. In this connexion, 
with great respect, I am unable to agree 
with the reasoning of Sadasiva Aiyar, J., 
in Adikesavalu Naidu v. Gurunatha 
Chetty (l), Abdur Rahim, J., was of 
opinion that the covenants contained in 
S, 55 apply to contracts of sale as well. 

It is argued for the appellant^that it 
was open to the plaintiff to repudiate the 
contract and to claim damages as the 
vendor was not able to give him a clean 
title. No doubt the vendee can repudiate 
the contract of sale if he finds that the 
vendor has no title to convey or that the 
property is encumbered : vide Reeve v. 
Berridge (2). The case in Eastern Mort¬ 
gage & Agency Company v. Md. Fazlul 
Rarim (3) does not apply to the facts of 


It is stated that the amount secured by 
the two mortgages on the property which 
the vendor undertook to discharge is 
about Rs. 300 or Rs. 400. As the con¬ 
sideration for the sale is Rs. 1,950, the 
direction in the decree may be varied by 
directing that the amount which would 
be necessary to discharge the encum¬ 
brances be kept in deposit and the 
balance be drawn by the 1st de¬ 
fendant. This would be an equitable 
arrangement as the plaintiff cannot be 
damnified to a larger extent than the 
amount of the two mortgages. If the 
mortgagees try to enforce their mortgages 
the amount in Court would be sufficient 
to meet their demands and the 1st defen¬ 
dant need not be kept out of a large sum 
of money by reason of a portion thereof 
being necessary to meet the demands of 
the mortgagees. 

With this modification I dismiss the 
second appeal with costs. 

Appeal dismissed. 


this case. There it was held that it was 
open to a vendee to resist a suit for 
specific performance on the ground that the 
defects in the property were not disclosed 
by the vendor. But here the 1st defen¬ 
dant did undertake to discharge the en¬ 
cumbrances on the property and the 
plaintiff is entitled to enforce the terms 
of that agreement. The argument that 
S. 18 (c) apidios only to undisclosed en¬ 
cumbrances and does not apply to oases 


(4) A. I. K. 1926 Mad. 173. 
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Coutts-Trotter, C. J., and Madhavan 

Nair, j. 

Kannammal —Prisoner—In re. 


(1) [1916] 40 Mad. 338=82 M. L. J. 180=5 
L. W. 426=(1917) M. W. N. 171 (F.B.); 

(2) [1888] 20 Q. B. D. 523=52 J. P. 549=36 
\\\ R. 517=63 L. T. 836=57 L. J. Q. B. 2G5. 

(3) A. I. R. 1926 Cal. 385. 


Criminal Refei'ence No, 94 of 1924 and 
Criminal Appeal No. 641 of 1924, Decided 
on 14th January 1925, made by the S. J., 
Chingleput. 
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Ortihinal P. C., S. 312 —Object of section is 
to give the accused, opportunity of explaining his 
conduct—Magistrates should warn accused before 
diking for such explanatimi that he is not obliged 
to state, and if he states, hts statement may be read 
dgainst him. 

It is extremaly desirable that Magistrates 
should follow the practice of warning accused 
X>ersons when they invite their explanation under 
€.342 that they are not obliged to say anything 
unlessjthey desire to do so. The object of the section 
ishould be to give them an opportunity, if they so 
desire, to explain their conduct and further warn 
them that anything they say will be put in 
^evidence against them at their trial. [P 573, G 1] 

G. Samhasiva Bao —for Prisoner. 

J. G. Adam —for fche Grown. 


Coutts-Trotter, C. J, —This is an 
unusual case not so much from fche cir* 
uumsfcanoes 'of fche crime bufc from fche 
walk in life of fche accused. She is a 
widow some 29 years of age, who was 
undergoing a course of training fco fifc her 
to be a teacher in fche Governmenfe Train¬ 
ing School afc Oonjeevaram. She had six 
months further training fco undergo before 
■she became qualified fco earn a salary as 
paid 'teacher. One of fche pupils afc fche 
school was a little girl, Kamalakanni by 
name, and about 9 or 10 years old. In 
the view we take of this case, it does not 
matter what her exact age was. It is a 
ehorfc and fcerrible story. It is nofc neces¬ 
sary to dissect fche evidence ; fche learned 
Judge has done ifc very carefully and fche 
story that emerges is simply this : This 
woman decoyed this child away from fche 
school, took her fco Walajabad about ten 
miles off, had the ornaments with which 
the unfortunafce child was bedecked taken 
off and it is practically undispufcable that 
those ornaments were afterwards sold by 
her. So open and careless was she in her 
proceeding that she actually had two 
goldsmiths in succession to endeavour fco 
remove the ornaments from the child's 
arms and legs. She hereself 'does not 
dispute that afc a later date she sold them 
and received fche proceeds. * The occur¬ 
rence was on fche nighfc of fche 15th of 
September last. Of course, the child’s 
grants made inquiries when they found 
she disappeared. People cams forward fco 
aay that they had seen fche child with a 
W(^an : some of them positively identi¬ 
fied her as being the accused while others 
deseribed her in a way that leffc no 
reasonable doubt that she was the ac¬ 
cused. Indeed the accused herself does 

morning the 

Child s body was found floating in a tank 


some four miles from Walajabad. Ifc was 
very much decomposed and fche doctor 
who gave fche post; morfcem cerfeificafce and 
gave evidence in Oourfc declined fco express 
any positive opinion as fco what was the 
cause of deafch. . We fchink fchafc it is clear 
fehafc fche child died of asphyxia. Whafc 
is nofc clear on the meagre materials 
supplied fco us is whether fche child was 
strangled before'her body was pufe infco 
fche tank or whether-she was thrown infco 
the tank and died of drowning. From 
whafc ’one can ascertain from the accre¬ 
dited text; books, Taylor and Lyons, ifc 
seems on fche whole fche balance of proba¬ 
bility is that fche child was dead when 
her body was put into fche tank. We 
should like fco say and fchink that; nofc- 
withstanding the decomposition, extensive 
as ifc was in this case, fchafc a more careful 
examination by the medicial ofifieer would 
probably have put us in a much better 
position to express an opinion one way or 
fche other about fchis, and ifc is a mafcfcer 
which might possibly make some differ¬ 
ence in fche view fchafc has to be taken of 
the degree of guilt of fche accused. 

The accused set up a story which is 
absolutely uncorroborated by any one of 
the numerous witnesses for fche prosecution 
that, while she was a parfcy fco fche taking 
of fche child's ornaments and fco fche 
disposing of them, she was induced to do 
that by a man called Sesha Chetti and 
a woman called Tayaramma. She says 
fchafc the former told her fchafc fche girl’s 
father owed him money and fchafc he was 
going to repay himself by this cavalier 
mefchod of removing fche child’s ornaments 
and selling them and appropriating fche 
proceeds in satisfaction of his debfc. 
There is no sort of corroboration of fchafc 
statement ; no witness for fche prosecu¬ 
tion supports any of fche facts on which 
ifc is supposed to bo based. Ifc is denied 
by Sesha Chetti and Tayarammal who 
were very properly brought before 
fche learned Sessions Judge when that 
defence had been set up. We can only 
come to the conclusion fchafc fchis woman 
is responsible for the murder of this 
child to hush up the robbery which she 
committed by taking her ornaments from 
her. The motive* for fche crime was ob¬ 
viously a desire fco get money and ifc may 
very well be that this unfortunate woman 
who was leffc a widow with three ohildron 
and had not yet qualified herself for 
e:irning her livelihood in her new profcs- 
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sion was in real straits for lack of funds. 
That is, we think, all that can be said in 
extenuation : she was a mother, she had 
little children of her own^ she took some* 
body else*s child and savagely murdered 
it for the sake of Us. 250. 

The sentence of the Court below and 
the conviction must be confirmed. We 
have pointed out the only circumstance 
in possible mitigation that can be pointed 
out and the case will be brought to the 
notice of Government. One is naturally 
reluctant to pass the extreme penalty of 
the law on a woman comparatively young 
who has been struggling to maintain a 
family, she herself being left a widow ; 
but in this case the other circumstances 
weigh so heavily against her that we 
think that, if any leniency is to be exten¬ 
ded to her, it cannot be extended by a 
Court of law, but must be left, if it is to 
be exercised at all, to the prerogative of 
mercy which is inherent in Government. 
The appeal will be dismissed and the 
sentence and conviction confirmed, 

I should like to add a word on one 
matter which arose during the trial. By 
S. 342 (l) of the Code of Criminal Proce¬ 
dure the committing Magistrate or the 
Court, at the trial, is entitled to^put ques¬ 
tions to the accused. Sir John Wallis, 
C. J., and myself have held in a decision 
which, so far we know, is unreversed, 
Me-Abibulla Ravuthan (l) that the ob¬ 
ject of that section is to give the oppor¬ 
tunity to the accused, if he so desires, to 
tender any explanation he likes of his 
part in the case that is presented against 
him. Sub-S. (2) of that section runs 
as follows : 

The accused shall not render himself liable to 
punishment by refusing to answer such questions, 
or by giving false answers to them ; but the Court 
and the jury (if any) may draw such inference 
from such refusal or answers as it thinks just. 

In that state of things a Full Bench of 
this Court has held in Varisai Roioiher v. 
King-Emperor (2), “in that particular case 
it was in the interests of the accused 
although we cannot think otherwise than 
that it will more often be greatly to his 
detriment—that the provision in S. 342 
(l) of the Code that the Judge shall ask 
the accused what he desires to say is 
mandatory and not discretionary. 

There is no provision in the Code for 
the accused being warned of the conse- 

U) [1915] 39 Mad 770=2 L. W. 939=(1915) 
M. W. N. 413. 

(2) A. I. H. 10-2-i ^r.id. GOO (P.B.). 
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quences of the statement he makes. The 
main consequence, of course would be that' 
thestatement he makes must be given in. 
veidence against him. We contrast with- 
that the provision of 11 and 12 Yic. Ch.. 
42, S. 18 which runs as follows: 

After the exammation of all the witnesses on 
the part of the prosecution of a person brought- 
before any Justice or Justices of the Peace charg¬ 
ed with any indictable offence, shall have been 
completed, the Justice of the Peace, or one of 
the Justicef, before whom such examination 
shall have been completed as aforesaid, shall, 
without requiring the attendance of the witnesses' 
r^ad or cause to be read to the accused the depo¬ 
sitions taken against him and shall say to him 
these words or words to the like effect: ‘ Having 
heard the evidence, do you wish to say anything, 
in answer to the charge ? You are not obliged to 
say anything unless you desire to do so but what¬ 
ever you say will be taken down in writing and 
may be given in evidence against you upon your 
trial’ and whatever the prisoner shall then say in. 
answer thereto shall be taken down in writing and 
read over to him, and shall be signed by the said' 
Justice or Justices, and kept with the deposition 
of the witnesses, and shall be transmitted with 
them as hereinafter mentioned and afterwards- 
upon the trial of the said accused person the same 
may, if necessary, be given in evidence against 
him, without further proof thereof, unless it shall 

be proved that the Justice or Justices.. 

purporting to sign the same did not in fact sign 
the same : provided always that the said Justice or 
Justices, before such accused person shall make 
any statement, shall state to him and give him- 
clearly to understand that he has nothing to- 
hope from any promise of favour and nothing to 
fear from any threat which may have been holden 
out to induce him to make any admission or con¬ 
fession of his guilt, but that .whatever he shalk 
then say may be given in evidence against him 
upon his trial notwithstanding such promise or 
threat. 

The first thing we desire to observe is 
that the English Act says that the state¬ 
ment made by the prisoner in such cir¬ 
cumstances may be given in evidentoe 
against him. It is within the experience- 
of all barristers who have practised in 
the English criminal Courts that the pro* 
secution will always put in the statement 
of a man as part of their case when it 
helps him or amounts to a denial of the 
charge. But there are cases in which an 
accused person makes a foolish incrimina* 
tory statement, not understanding the 
position he is in, where prosecuting, 
counsel, with that sense of fair play, 
which we think, we may say, invariably 
characterizes them, think it is in the in¬ 
terests of the man himself not to ^ put in 
the statement. They always point out 
the statement to the presiding Judge and 
he understands why it is the prosecuting, 
counsel does not think it fair to let the- 
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BfeAtement; of fche priaonor go before fcha 

ju>y. If fche Judge thinks it ought to 
go in, he 39.^8 so. 

It seem } to us that it would be a salu“ 
tary amendment of the Indian Law if it 
were not compulsory to put in such a 
a statement. If there were any danger 
of prosecutors unfairly keeping back a 
statement that helped the accused, the 
Judge is there to insist on its being put in, 
Further, speaking for ourselves, we think 
it is extremely desirable that some such 
form of caution as is prescribed by 11 and 
12 Vic, Ch. 42 S. 18 should be introduced 
into the Code of Criminal Procedure. The 
form in which this woman was invited 
to make a statement by the committing 
Magistrate in this case was as follows : 

You have^ heard all the statements of the pro- 
RooutioQ witnesses: you have heard, read, 
all the records fllod in Court on the side of the 

proseoution. What explanation do you ofier for 
it# 

That seems to us a most undersirable 
method of inviting the accused person to 
make a statement. He is not warned that, 
it will be usable in evidence against him : 
he is not warned that, if he does not wT^, 
he need not offer any explanation what' 
ever. We think it is extremely desirable 
that Magistrates should follow the prac¬ 
tice of warning accused persons when they 
invite their explanation under S. 342 
of the Code that they are not obliged to 
say anything unless they desire to. The 
object of the section is to give them an 
opportunity, if they so desire, to explain 
their 'conduct and further warn them 
that, anything they say will be put in 
evidence against them at their trial. The 
Local Goyerement will necessarily have 
this judgment before them when the 
question of confirmation comes up and 
•they may possibly consider it advisable to 
•approach the Govenment of India to 
ftmend the law in this respect and 
bring it into conformity with the very 
careful provisions of the Indictable 
Uffenoes Act intended to safeguard the 
liberty of. the subject. 

Conviction & sentence confirmed. 


■) 
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Devadoss and Waller. JJ. 

Radhahrishna Ayyar “^"Petitioner —Ap¬ 
pellant. 

V. 

P. Srinivasa Aiyar and others —Bespon* 
dents. 

Letters Patent Appeal No. 99 of 1924, 
Decided on 20th November 1925, from 
the order of Jackson, J., in S. B. 

24570 of 1923, D/* 18th September 
1924. 

^ p. C., S. ^l^G—SecUon ts not limited 
only to filing fresh suit or appeal but also covers 
continuing of a suit or appeal already filed. 

The proper interpretatiou of S. 146 is that a 

application or 

file an appeal which could have been made or 
filed by another under whom he claims but which 
has not been made or filed is also entitled to 
continue the application or appeal which has been 
made or filed by such person when that applica¬ 
tion or appeal is not properly prosecuted or when 

such person dies before the application or appeal 
18 disposed of. [P ^ 

N. 'ChandraseJchara Aiyar —for Anel- 
lant. 

M. S.Venkatra?na Xtyar— for Respon¬ 
dents. 

Judgment. —Tlie only point in this 
Letters Patent appeal is whether a per¬ 
son who is claiming an interest in a por¬ 
tion of the subject-matter of the suit is 
entitled to continue 'an appeal filed by 
his vendor. In this case the appellant’s 
vendor filed an application for leave to 

pauperis on 10th July 
with a memorandum of appeal. 
He died on 24th September 1923, and on 
5th December 1923. the appellant made 
an application to be made a party appel¬ 
lant for the purpose of prosecuting the 
second apiDeal. The application to ap¬ 
peal in forma pauperis was dismissed 
and the 'appellant was directed to pay 
the Court-fee, and a month's time was 

purpose. He has 
paid the Court-fee. His application for 

inC. M. P, No. 2221 
of 1923 was dismissed by Mr. Justice 
JaokTOn on the ground that the appel¬ 
lant had no right to continue -the approl 
which wirs filed by his vendor. The 

(1) from' thU 

the appel lant wanted to continue the 

9i9=U L 

M. U J. 3l6=(19gi) M. W. K. 649. 
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appeal already filed by his vendor and 
nofc that he wanted to file another appeal. 
S. 146, Civil Procedure Code, says : 

Where any proceeding may be taken or applica¬ 
tion made by or against any person, then the pro¬ 
ceeding may be taken or the application may be 
made by or against any person claiming under 
him* 

Mr. M. S. Venkatarama Aiyar for the 
respondent contends that S. 146 ap" 
plies to the filing of a fresh suit or a fresh 
appeal, and not for continuing a suit 
or appeal pending. We are unable to 
accept this contention. If the appellant is 
entitled to present another appeal to this 
Court against the decree passed against 
his vendor we fail to see why he should 
not be allowed to continue the appeal 
which was filed by his vendor. The pro* 
per interpretation that of S. 146 is a person 
who is entitled to make an application 
or file an appeal which could have been 
made or filed by another under whom he 
claims but which has not been made or 
filed is also entitled to continue the 
application or appeal which has been 
made or filed by such person when that 
application or appeal is not properly 
prosecuted or when such person dies be¬ 
fore the application or appeal is dis¬ 
posed of. 

In this connexion we may refer to the 
decision in Seshadi'i Meddi v. Venkata 
Reddy (2). We, therefore, hold that the 
appellant is entitled to prosecute bhe 
appeal filed by his vendor and we set 
aside the order of the learned Judge and 
direct that the appellant be brought on 
the record in the second appeal. The 
costs of this appeal will be costs in the 
second appeal. 

Appeal allowed, 
“^2 r.'R,‘l924 M^“.“7d9^ 
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VEKKA-TASUBBA. Rao and Madhavan 

Natr, JJ. 

S. Adaikkala Thevan and another— 
Appellants. 

V. 

Imperial Bank, Madura Branch and 
Others —Respondents. 

Appeal No, 59 of 1925 and Civil Misc. 
Petition No. 1015 of 1925. Decided on 
17th November 1925, from the order of the 
Sub-J., Dindigul, D/- lOth February 1925, 
in I. A. No. 29 of 1925. 


1926 

(a) Civil P. C„ O, 39, B. 2 (3) and S. 94— 
Buie 2 (3) applies also to disobedience of aU 
injunctions issued under S. 91— Civt\ P. C,, S, 91.. 

The drafting of R. 2 (3) of O. 39 is somewhat, 
inartistic, but there is no doubt that it applies to- 
disobedience generally of an injunction granted 
by the Court. It applies not only to disobedience^ 
of an order issued under Glauses (1) and (2) of that- 
rule but has a more general application ; it ap¬ 
plies alike to disobedience of all the injunctions 
issued under S. 91. [F 0 1] 

(6) Civil P. C., Ss. 136 and Order by BigK 
Court in its appellate jurisdiction—Person against 
whom the order Is passed residing within appjl” 
late jurisdiction—High Court can 'proceed under 
the section and transfer warrant of arrest to a 
proper District Judge. 

Where an order made by the High Court in 
its appellate jurisdiction is disobeyed and there is 
some difficulty as to the application of S. 13ft 
due to the fact that though the person against 
whom the order is made 'is outside the limits of 
the ordinary civil jurisdiction of the High Court 
he is within the limits of its appellate jurisdiction, 
there is nothing to prevent the High Court horn 
adopting the procedure laid'down inf S. 186 ^na 
sending to the appropriate District Court the: 
warrant of arrest and the order of attachment for 
necessary action being taken. The District CourtSr 
their officers and staff are undoubtedly sub]6ct 
to the jurisdiction of and are under the su^rvi- 
sion of the High Court and there is p 7 

directing this mode of execution. [P 675, o i Zit 

T. M, Krishnastvami Aiyar for Appel* 

lants. __ , 

B. Sitarama Rao and S. R* Mathw^ 

swami Aiyar —for Respondent. 

* 

Order :—(After setting out the facts of 
the cases which are not necessary for th©= 
report the order proceeded. The respondent 
have been guilty of a serious contempt in 
failing to appear before us. Their conduct 
throughout has been fraudulent and they 
have deliberately defied the injunction is¬ 
sued by this Court. We do not at present 
feel called on to deal with the respondent?, 
for their failure to comply with our 
order to appear, in Court. Nor do we^ 
propose in regard to their disobedience of 
the injunction, to commit them in the 
exercise of our inherent and extensive: 
jurisdiction in respect of contempt.. We 
think that it is unnecessary to> use the 
very large powers that the Iffigh Cburt- 
possesses, as in our opinion the respon* 
dents can be adequately punished- under 
the provisions of the Code. 

Under S. 91, Civil Procedure Code, the 
Court is empowered to commit a parson 
guilty of disobedience of an injunction ta 
the civil prison and to direct that bis pro 
perty shall be attached and sold. O, 39, 
R. 2 (3) prescribes the punishment and 
under it, the person in default may 
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be de|ained in the civn .prison for a term 
ndf^Wee^ng six months^ and his pro* 
pOTty may be attached. The drafting 
of tI4s tale, as has been pointed out in 
Ramprosad Singh v. Benares Bank^ Ltd* 
(1) is somewhat inartistic, but there is no 
doubt that it applies to disobedience 
generally of an injunction granted by the 
Cou]tt. O. 39, R. 2 (3) applies not only to 
disobedience of an order issued under 
Glauses (l) and (2) of that rule but has a 
more geheral application, it applies alike 
to disobedience of all injunctions issued 
under'iS. 94. See alsoVidyapurna Thirtha- 
swami v. Vicar of Saritkxl Church (2). 

4 

We think that the respondents are 
deserving of no consideration and we 
oird^r that they be detained in a civil jail 
fbr a period of six months and that their 
property be attached. 

Then remains a matter of some impor" 
tance to be considered. How is our order 
to be executed 7 S. 136 of the Code pres* 
cribes the procedure to bo followed 
where any person is to be arrested or any 
property is to be attached . under a pro* 
vision not relating to the execution of 
decrees and such person resides or such 
property is situate outside^the jurisdiction 
of the local limits of the Court. In this 
case the arrest and attachment are under 
the provisions of the Code not relating to 
the execution of decrees. So far the 

p’PPliss* But there is some 
dimoulty in regard to the other portion of 
the section which says that the person 
shall reside or the property shall be 
situate outside -the local limits of the 
jurisdiction of the Court. In the present 
case our order is one made in the exercise 
of oUr appellate jurisdiction and the High 
Court has jurisdiction on its appellate 
side over the whole of the Presidency. 
The respondents are outside the limits of 
the City and it may bo said that though 
they are outside the limits of 

civil jurisdiction of the 
High Court they are certainly within 
the limits of its appellate jurisdiction. We 
^ not think, that it is necessary to decide 
point. Whether S. 136 strictly ap* 
ptes to the case or not there is nothing 

adopting the procedure 
leia down in that section and sending to 

appropnato District Court the warrant 
Or arrest iand the order of attachment fo r 

<3 
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necessary action being: ,taken.^ The Dis^ 
trict CdiA'ts^^iibif feffiShtFatfa st&ff are 
undoubtedly subject to ^the jurisdiction of 
and are under the supervision of the 
High Court ■ and we see no difficulty in 
directing 'this mode of execution. The- 
District Court Court on receipt of the 
warrant and order will adopt the pro* 
cedure proscribed by S. 136. , - 

It is suggested to us that we might 
send a special bailiff from this Court.' 
This is more cumbrous and expensive 
than the procedure which we have re* 
solved to adopt, 

The respondents besides disobeying the 
order of injunction have behaved very 
dishonestly and ; fraudulently. Having 
first obtained an adjodurnment they .utili* 
zed the interval to commit further acts of 
depredation. They again obtained an 
adjournment agreeing to give security and 
they failed to do so and not only did they 
fail to do so bub they also wilfully kepb 
away from Court with the deliberate ob“ 
ject of evading its process. The lat res*, 
pondent, we understand, is the principal 
offender and he will, therefore, pay the 
costs of the application which we fix at 
Rs. 200 (two hundered). 

Since delivering the above judgment it 
has been brought to our^ notice that the 
2nd respondent did not "file in Court the 
counter-affidavit dated 27th March to 
which we have referred. The -case was 
argued on the footing that that affidavit 
was in Court, and we had before us only a 
copy of it. It would seem that Mr. T. 
M. KrUhnaswami Aiyar, the learned 
vakil for the 2ad respondent, furnished a 
copy to Mr. Sitarama Rao, bub omitted 
to file the original affilavit in Court. So, 
far as our judgment is concerag^. this 
makes very little difference, for. without 
that affidavit the case of the respondent 
IS distinctly worse. The order of attach¬ 
ment and warrant shall be transmitted to 
the District Court of Madura. The pro¬ 
perties to be attached shall be specified 
m the order to be transmitted by this 
Court. Mr. Sitarama Rao underbakes to 
give a list of the properties in two weeki 
from this day. 

■ No. 59 of 1925 is dismissed 

with costs. 

No order is necessary on any other 
application. 

Appeal dismissed : 

Contempt application allowed. 
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l^ladura Municipality —Complainant— 
Petitioner. 

V. 

P. M. Muthu Balu Chetty —Accused— 
Respondent. 

Criminal Revisions Nos. 603 and 419 
of 1925, Decided on 20th January 1926, 
from the judgment of the 2nd Class Mag., 
Madura, in Calendar Case No. 335 of 
1924. 

Madras District Municipalities Act (5 of 1920), 
Ss, 249 and 250— S. 249 applies to industries 
only—After permission to erect factory under 
S. 250 Is granted license for its being worked 
cannot he refused. 

The Act clearly intends to draw a distinction 
"between what it describes as “ industries ” and 
“ factories,” and S. 249 applies only to indus¬ 
tries. It would be completely anomalous to hold 
that, after the Council had granted permission 
for the erection of a mechanical power factory, 
it is open to the Chairman to refuse a license for 
its being worked or to impose Impracticable condi* 
ifcions on its working The machinery referred 
to in Sch. V is machinery of a kind that is pro¬ 
pelled by means other than those described in 
S. 250, which contemplates some sort of mechani¬ 
cal motive power. The '.machinery referred to 
in Cl. (q) of Sch. V must be such as is likely to 
be dangerous to human life, health or property : 
(A. I. D. 1924 Mad. 375, The whole clause 

is not governed by the words “ which is likely to 
be dangerous to human life or health or pro¬ 
perty:” (A. I. B. 1924 Mad. 375, PfsM The last 
clause governs that part of Cl. (q) which begins 
with the words ” using for any industrial pur¬ 
pose ...” [P 6760 2, P 577 Cl] 

JF. S.Vaz and C. S. Visxvanatha Aiyar 
—for Petitioner, 

Public Prosecutor, T. Bangachariar 
and S. T. Srinivasagopalachari — for 
Respondent. 

Waller, J . —This petition has been 
filed by the Municipal Council of Madura 
against the decision of the Sub'Magistrate 
of Madura Town. Respondent was 
charged under Ss. 249 and 338 of the 
Madras District Municipalities Act with 
having failed to take out a license for 
using a 22 horse-power gas engine to 
work a rice hulling machine. The Sub- 
Magistrate refused to convict. He found 
that the case was governed by S. 250 and 
not by S. 249 of the Act. He was fur¬ 
ther of opinion that machinery used 
for rice hulling was not the kind of 
machinery contemplated by Sch. V (q)- 

It is argued on behalf of the Municipal 
Council that all that is required by 
S. 250 is permission for the original con- 


stiruction or establishment of a factory 
and that for the actual working of the 
factory an annual license is necessary 
under S. 249. I agree with the Sub’ 
Magistrate that the argument is unsound. 
The Act clearly intends to draw a dis¬ 
tinction between what it describes as 
“ industries ” and “ factories.” . The 
former are dealt with in S. 249 and the 
latter in S. 250. The industries included 
in S. 249 and Sch. V are licensed by the 
Chairman subject to the control * of the 
Council. The power factories re¬ 
ferred to in S. 250 are regulated by the 
Council itself subject to the orders of the 
Governor in Council. It would, I think, 
be completely anomalous to hold that, 
after the Council had granted permission 
for the erection of a mechanical power 
factory, it is open to the Chairman to 
refuse a license for its being worked or to 
impose impracticable conditions on its 
working. 

1 think that the Magistrate was right 
in holding that a license under S. 249 of 
the Act was not necessary in this case. 

1 am also of opinion that the machinery 
referred to in Sch. V is machinery of a 
kind that is propelled by means other 
than those described in S. 250, which 
contemplates some sort of mechanical 
motive power. A decision of Krishnan, J., 
has been cited In re Bamchandra Bao 
(1) which deals with 01. (q) of Sch. V. 
As I consider that S. 249 and Sch. V do 
not apply to this case at all, that decision 
does not really call for any discussion. 
All that I need say in regard to it is 
that I agree with Krishnan, J., that the 
machinery referred to in Cl. (q) of Sch. 
Y must be such as is. likely to be dan¬ 
gerous to human life, health or property. 
The object of the clause is, as he says, 
to bring under control the storing, manu¬ 
facturing, and using of things which are 
dangerous to human life, or health or 
property. The ‘‘fuel or machinery” 
referred to in the clause must, I think, 
be of a sort that comes within that 
category. At the same time, I do not 
agree with him that the whole clause is 
governed by the words “ which is likely 
to be dangerous to human life, or health 
or property.” The first two parts of it 
cannot bo so governed. The words 
“ manufacturing anything from which 
offensive or unwholesome smells arise ” 
cannot gram m atically be subject to a 
(1) A. 1. R. 1924 Mad. 375. 
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whioh begins wbioh is likely.” 
ib neoessary to hold that the drst 
tt70 'dlanses are governed by the last. 
It-is suffioii^ntly obvious that the storing 
of'eiplosives or combustibles and the 
manufacturing of things from which 
offensive or unwholesome smells arise 
are likely to be dangerous to human life, 
or health or property, and no further 
qualification of them as such appears to 
irbe necessary. In my opinion the last 
ttolause governs that part of Cl. (q) which 
begins with the words “ using for any 

industrial purpose.” In the 

result, I must dismiss the revision 
petition. 

DevadoM, J. —I agree. 

Petition dismissed. 
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y, Samanna Iyer 
pellant. 


Defendant—A p- 


V. 


Kadathur Village Rajavaikal Channel 
Silt Clearance Committee — Plaintiff— 
Bespondent. 

Appeal No. 83 of 1925, and Civil Rev. 
Petition No. lU of 1925, Decided on 
4th November 1925, from the order of 
the Sub-J,, Coimbatore, D/- 20bh Docam' 
her 1924. 

Civil P, O., O. 6. R. 17—P/alfifi// h%vlng no 
right to sas^Amsnimsnt of plaint cannot be 
ullowei to bring tn proper p'^intiff. 

Whaa a parson brings a suit alleging that he 
has the right to sua and whan it is found that 
he has not the right, the Court would not ba 
justified iu directing an amandmant of the plaint 
m order to enable the proper party to sue. 

[P. 677, 0. 3] 

"Watrap S, Subramania Aiyar —for 
Appellant. 

P, Af. Krishnxswajni Aiyar—tov Rss- 
pondent. 

Judgment. —The petitioiier was a 
senrebary of the Kadithur Village Com* 
mittee for the purpose of silt olearanoa 
iti 1915. The plaintiff has brought the 
amt on behalf of a oommittee elected 
in 1922 for odUeoting subsoriptionslor 

olearanoe. The oon- 

JSa that the plain* 

tiff Unbt ontitled to bring the suit against 

*^^,The Diatriot Munsif tried the suit 

merits. The 

SmMthAtO'^Jhdge held that the suit 


was hot properly framed, that the vil¬ 
lagers were entitled as a body to sue 
for any sum that might remain in the 
hands of the petitioner and directed an 
amendment of the plaint and remanded 
the suit to the Munsif’s Court for dis¬ 
posal on the merits. We think the 
order for amendment was made without 
jurisdiction. The plaintiff's case was 
that the committee of 1922 was entitled 
to demand from the petitioner the 
amount which remained in his hands in 
1915. There is no averment in the 
plaint that the suit was on behalf of 
the whole village. Prom che attitude 
of the plaintiff throughout the case it 
is apparent that he fought the case on 
the footing that the committee of 1922 
was entitled to maintain the suit against 
the defendant. We do not think that 
this is a case iu which an amendment 
of this kind should have been allowed ; 
for by allowing an amendment different 
sets of plaintiffs will be introduced into 
the case and their cause of action would 
be different from the cause of action set 
up by the present plaintiff. The com¬ 
mittee of 1915, or if such a committee 
is not existing now the villagers would 
ba entitled to sue. When a person 
brings a suit alleging that he had the 
right to sue and when it is found that 
he has not the right the Court would 
not be justified in directing an amend¬ 
ment of the plaint in order to enable the 
proper party to sue. We, therefore, 
think the Subordinate Judge acted with¬ 
out jurisdiction in ordering the amend¬ 
ment.^ We, therefore, sat aside his order 
directing an amendment of the plaint. 
In one sentence he has stated that the 
findings of the lower Courts on other 
points which are mi,xed questions of fact 
and law are reversed. This is a very 
unsatisfactory way of disposing of the 
contentions raised in the issues. The 
issues raised are plain questions of fact. 
We, therefore, set aside the decree of the 
Subordinate Judge and direct him to 
restore the appeal to file and dispose of 
it according to law. Costs of the appeal 
will abide the result. The petitioner 
will have the costs of this petition in 
this Court. The civil miscellaneous 
appeal is dismissed with costs. 

Appeal dismissed ; Petition alloiced. 
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s 

Sagi Venhatasuhbayya — Plaintiff — 
Appellant. 

V. 

Sagi Kotamma and others —Defendants 
—Respondents. 

Second Appeal No. 476 of 1923, Decid¬ 
ed on 12th October 1925 from the decree 
of the Dist. J. Guntur, in A. S. No. 223 
of 1921. 

^ Hindu Lato—Family Settlement — Compro¬ 
mise of doubtful claim—Surrender by father in 
favotir of one of the members ef the joint family 
in settlement of another member's posslbU claim 
and that member having no "knowledge of the 
settlement—Settlement Js invalid at least to the 
extent of son's share. 

The real consideration and motive of a compro¬ 
mise is not the sacrifice of a right but the aban¬ 
donment of a claim. There can be no aban¬ 
donment of a claim except by the person who has 
the title' or set up his own title to the thing 
claimed. A, while compromising with G, cannot 
abandon a claim that may possibly be made by 
B, but not made by B and without B’s knowledge, 
and, therefore, such a compromise between A and 
0 is not a .bona fide family settlement in com¬ 
promise of a doubtful claim'; and whatever surren- • 
der is made by C is not binding on members of 
the joint'family. [P 578 C 1, 2] 

T, F. Bamanatha Aiyar —for Appel" 
laut. 

Ch, Baghava i?ac>““forRespondents. 

Judgment. —The facts of this second 
appeal may be briefly stated as follows : 
The following pedigree shows the relation¬ 
ship of the parties : (See next colum) 

When Atchayya died in 1867 he left 
his widow Kotamma (2nd defendant) and 
two daughters, 'the 3rd and 4th defen¬ 
dants. In 1870 the widow Kotamma 
adopted Appiah the youngest brother of 
1st defendant. This Appiah died in 1376 
leaving a widow Sitamma. The family 
possessed about 160 acres 'of land.. 
Sitamma was allotted 16 acres of land 
in Miriyala for her maintenance. The 
2nd defendant was also given a definite 
plot of 18 acres and 17 cents in Voppi" 
cherla village for her life (as admitted 
by her in her deposition) for her mainten¬ 
ance : vide paragraph 4 of the Dis¬ 
trict Judge’s judgment where the plain¬ 
tiff’s version on this point was found 
true. 

According to the finding of the Courts 
below, when Atchayya died the family 
was undivided. This is a finding of fact 
which I must accept and which has not 
been questioned before me. But for 
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some reason the names of the 2nd defen¬ 
dant and her daughter-in-law Sitamma 
were also entered in the patta relating 
to the family lands along with that of 
the 1st defendant. In 1908 Ex. V, 
dated 18th July 1908, was executed by 
the 1st and 2nd defendants in favour of 
a stranger in which they agreed to sell 
one of the family lands, obviously the 
vendee insisted on the 2nd defendant ' 
joining in the agreement because tho 
patta stood in her name also. A suit for 
specific performance of this agreement 
was filed in the District Munsif’s Court 
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3f Narasaraopet (O, S. No. 580 of 1911)- 
The present Defendants 1 and 2 were also 
Defendants *1 and 2 in that suit and 
Ex, V'was then Ex. B. The Isfc defen- 
lant did not contest the suit, bufe the 2nd 
iefendant stated that she was willing to 
sarry out the terms of the agreement if. 
half of the sale price was paid to her., 
[f the family was undivided the property 
wholly belonged to the Ist defendant, and 
the 2nd defendant was not entitled to 
iny portion of the consideration. Appa¬ 
rently, taking advantage of the fact that 
she was also a party to the agreement 
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forward a claim for half of the. 
cohsid^ratibn and thtia obatrucCed the 
cctdpletion of that transaction. The 
Distridtf Munsif dismissed the suit on the 
26!b^* August 1911. The same pleader 
api^ared for the l^t and 2nd defendants. 
Within, three months after the dismissal 
of the suit, that is, on 16th November, 
1911, the 1st defendant executed Ex. I 
in favour of the 2nd defendant giving 48 
acres of land including the 18 acres 17 
cents already allotted. Two days before 
the execution of Ex. I the land, in respect 
of which the agreement was executed and 
the suit for specific performance was filed, 
was sold to the vendee under Ex. VI, 
dated 14th November 1911, and on the 
same date as the sale deed (Ex. I), 
Ex. VII was executed by the 2nd defen¬ 
dant in favour of the let defendant by 
whioh the patta was agreed to be trans¬ 
ferred entirely in favour of the 1st defen¬ 
dant. The District Judge has found that 
these three documents, I, VI and VII, 
came into existence and were executed at 
the same time, by which be apparently 
meant to say that they are all parts of 
one transaction. I agree. 
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1st defendant and his adopted son, tho 
plaintiff, were not entitled to more than 
a half share of the family property. So 
far I am of opinion that the view taken 
by the lower Court is correct. But 
what does this amount to ? If the 
family was not undivided but was divi¬ 
ded when Atchayya died, the property 
would descend to his adopted son Appiah, 
and, when he died in 1876, the half share 
would descend to his widow Sitamma 
and Sitammx would be entitled to a. 
half share of the whole of the family 
property in 1911 and 2nd defendant* 
would still be a maintenance holder out 
of the half share. So that the dispute 
raised by the 2nd defendant in 1911 
amounts to putting forward the title of 
Sitamma to half of the share in the pro¬ 
perty and not to put forward a claim in 
her own behalf ; for, I do not think in 
1911 there would have been anybody so- 
ignorant of Hindu Law in the country 
that one could plausibly suggest that 
the mother •of a last male owner was 
entitled to succeed in preference to the 
widow. If there is any foolish person 
who could nut forward such a claim 


The District Judge also found that at 
that time the question whether Atchayya 
died undivided or not was not free from 
doubt though now a finding is given that 
he died undivided. Though the undivi¬ 
ded status of the family at the time 
of Atohayya’s death must have been 
known to all the parties concerned still 
it is also clear that, in 1911, if the 2nd 
defendant and her daughter-in-law 
Sitamma chose to dispute it, the 1st 
defendant was not in a position to estab¬ 
lish the joint status beyond all doubt. 
This is what the District Judge must 
have meant when he said : '* The question 
as regards the status of Atchayya was 
not, however, free from doubt.*' The 
District Judge finally winds up 
paragraph 9 of his judgment by saying : 

Those two, namely, (1) giving up her right to 
half the sale proceeds ; and (2) admitting that 
Atchayya was not Joint with the let defendant, 
formed the oonsideration for the excoution of 

ksr«favouz. 

had pravionaly found all the other 
ideaa of the Sad defendant as < the motive 
IhrH k.) 1 not true). The aeeoad part of 
Mntenoe I aooept unreearvedly ; that 
I have no doubt that, in 1911, the and 
defendaht tet up a oase'that her husband, 
Atehayya, died divided and, therefore, the 


there is no foolish person who can admit 
such a claim. So that, what happened 
in 1911 was this. Kotamma threatened 
the 1st defendant by putting forward the 
case that Atchayya died divided and 
therefore her daughter-in-law Sitamma^ 
was entitled to half the property, not* 
that she was herself entitled to any 
portion of the property. This was done' 
behind the back of Sitamma. If this is 
the claim that was put forward in 1911 
she could not have put forward any title 
to half of the sale proceeds of the land 
agreed to be sold in 1908. Any claim to 
the sale proceeds on the ground that her 
name was included in the patta was 
illusory, especially when, as to half the 
family property, a claim was simulta- 
neously put forward on behalf of the 
daughter-in-law. I am, therefore, satis¬ 
fied that the substantial dispute raised 
in 1911 was only a doubt about the joint 
status of the family (as found by the 
Courts below) resulting in the putting 
forward of a title to half of the property 
in Sitamma, but did not. and could not, 
legally include a olaim to half share of 
the -sale proceeds on the ground of a 
possible title in 2nd defendant. The 1st 
defendant was, therefore, interested in 
shutting the moulh of the 2iid defendant. 
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The situation then was that the 
-daughter-in-law herself did nob put for¬ 
ward her title to a half share of the 
property, but another person, the mother- 
in-law, raised a cloud over the 1st de¬ 
fendant's title by suggesting that the 
da!.ughter-in-law was entitled to half the 
property. If both the mother-in-law 
and daughter-in-law raised the dispute, 
•a compromise would have been perfectly 
binding. But then the compromise 
which would then have been effected 
would be entirely unlike the compromise 
effected under Ex. I. Under Ex. I 
nothing was allotted to Sitamma, but 
all the 48 acres were given to the 2nd 
defendant. If Sitamma herself had put 
forward the claim she would have 
got the substantial bulk of the property 
surrendered by the Ist defendant SrS the 
price of peace and the 2nd defendant 
would have either got nothing or a very 
■small addition to her allotment for 
maintenance. It is obvious therefore 
that what has happened is^this : the 
1st defendant closed the mouth of the 
2nd'defendant by bribing her by executing 
Ex. I behind the back of Sitamma whose 
uame was used by the •2nd defendant as 
a Damocles’ sword to threaten the 1st 
defendant and to induce him to execute 
Ex. I as a price of peace. On these 
facts, does Ex. I come within the scope 
of the rule of law which 'protects bona 
fide family settlements in compromise of 
doubtful claims or disputes and declares 
them to bo valid, a rule of law not 
questioned before me'by both the parties? 
Mr. Vonkatarama Aiyar for appellant 
contends that the suit transaction does 
not come under the protection of that 
rule. 

In Miles v. Neio Zealand Alford Estate 
Company (l) Fry, L. J., says 

I do not think the policy, of the Court is to 
prevent real bona fide compromises of real and 
bona fide claims. When there is a pending action 
it is easy to suppose that the giving up of that 
action is the consideration for the compromise. 
Again, when there is real cause of action slight 
evidence of che claim beiug made may be ad¬ 
missible. 

Those sentences imply that the claims 
set up must be that of the person who 
is getting the benefit 'under the compro¬ 
mise. His Lordship then proceeds to 
say : 

(1) [1886] 32 Ch. D. 266—55 L. J. Oh. 801=64 
L. T. 582—34 W. E. 669. 
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Now, in the'presanfr cage, was there any ’rea 
cause of aotlon .or any evidence on the part o 

the company that there was no cause of action. 

» 

After discussing the evidence he says : 

But was there "any claim by a shareholder 
It is not suggested that any shareholder has 
bean aivisai to maka any claim, or, except the 
angry words that passai at the meeting, that he 
had ever asserted a claim. 

I think these remarks of Pry, L. J., are 
applicable to the present case. Here, 
the title set up is of a person who does 
not put it forward. Sitamma never put 
forward any title. The same idea 'is 
implied in the laugiaga of Oookburn, 

G. J., in Callisker v. Bischoff Sheim (2). 
He says • 

The authorities clearly establish that if an 
agreement is made to compromise a disputed 
claim, forbearance to sue in respect of that .claim 
is a good consideration; and whether proceedings 
to enforce the disputed claim have or have .not 

been instituted makes no 'difierence.. 

.Every day a compromise 

is effected on the ground that the party 
making it has .a chance of succeeding in 
it, and if he bona fide believes he has a fair chance 
of success, he has a reasonable ground for suing, 
and his forbearance to sue will constitute a good 
consideration. When such a person forbears to 
sue he gives up what he believes to be a right of 
action, and the other party gets an advantage, 
and, instead of being annoyed with an action, he 
escapes from the vexations incident to it. 

In Shyam Lai v. Rameswari (3) fehe 
Court observed at page 95 : 

In some of the cases, the compromise was based 
on the assumption that there was an antecedent 
title of some kind in the parties, and the compro¬ 
mise merely acknowledged and defined what that 
title was. 

In the present case that anteceent title 
is not in Kotamma but in Sitamma who 
had no knowledge of the compromise. At 
page 97 it is observed : 

It is oontended. that it was a family settlement, 
but a family settlement presupposes that there are 
boda fide claims on either side and an honest set¬ 
tlement after full disclosure of facts on either side. 
Here one party secretly and fraudulently obtained 
probate of a will and when ‘ the other party 
wanted to have it revoked, the former agreed to 
pay a larger annuity, and obtained an admission 
of the genuineness of the Will which might he used 
against the reversioners. We do not think that 
in these circumstances the principle of family 
settlements applies. 

In fehe present case there is no claim on 
the part of one of fehe parties fco fehe com¬ 
promise who merely set up the title of a 
third person and the settlement was made 
secretly without the knowledge of the 
person. If all fehe throe were parties it 
would have been regarded a family settle- 

(2) [1870] 5 Q. B. 449=39 L. J. Q. B. 181=18 
W. R. 1127. 

(3) [1915] 23 C.L.J. 82. 
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§( 4 ' sefcliletneat made for ,the put- 
ppaa gefcliiug rid of a certain fcifcle set 
up without. the knowledge of that person 
au 4 without resulting in any benefit to 
that person cannot be regarded as a settle* 
ment': of that claim, - The language used 
in some of the other cases cited before 
me Krishna Charydra Dutt v. Hemaja 
Sankar Nandi (4) and Gkabti v. Parmal 
(5) also implies the same idea. In the 
notes to Stapilton v. StapUton ( 6 ), it was 
said: . 

The rdal oonsiddratioa add motive of a compro¬ 
mise, as well ia our law as in the oivil law and 
systems derived from it, is not the saorifioe of a 
right but the. abandonment of a claim. 

Now there can be no abandonment of a 
claim except by the person who has the 
title or set up his own title to the thing 
claimed. A cannot abandon a claim that 
may possibly be made by B. but nob made 
by B and without B’s knowledge. This is 
exactly the case here. The dictum of 
liord Westbury in Dixon v. Evans (7) 
also shows the same thing. Ha says : 

The claim on the one side or the defence on 
the other shall be admitted or not. 

It is suggested by the learned vakil 
for the respondent that Kotamma would 
be a reversioner after the death of her 
daughter-in-law and that she might be 
entitled to a larger rate of maintenance 
if the family was divided. In the first 
place, the evidence does not disclose that 
these claims were set up. But assuming 
that they were set up—they might well 
have been, for, if Sitamma was entitled 
to half, Kotamma was entitled to main¬ 
tenance from that half and would be a 
reversioner if the daughter-in-law prede¬ 
ceases her this only amounts to putting 
forward the title of Sitamma. A claim 
by Kotamma for larger maintenance out 
of fcliQ half*shftro of Sitamoia is moroly a 
pendant to a claim by or on behalf of 
Sitamma for a half-share in the property. 
Again* a olaim Ijy Kotamma that she will 
be reversioner after the death of Sitam- 
ma amounts to merely putting forward a 
Bpes suQoessionis and is also merely a 
P®*^*“** to a claim by her or on behalf 
of Sitamma. Either way, it cannot be 
MfiWdad as a substantial olaim by 
JSotamma<or herself. Nor can the dis- 
sot up by Kotamma be regarded as a 
maintenance directly against 

W Uwi^ 89 O.W.N. 463 , --- 

}S{ « All. 611=17 A.L.J, 83a. 

W Cl87ai IfcK 6 H.Ii, 606=42 L,J. Oh. 189. 


the whole property in the hands of the 
1st defendant. In whatever way we look 
at the transaction, it is difficult to avoid 
the main feature of it, namely, that 
Sitamma*s name and supposed title was^ 
used to threaten the 1 st defendant with 
and ended in a substantial benefit to 
Kotamma with Sitamma remaining in 
the background altogether. I am there¬ 
fore of opinion that the nature of the 
transaction is substantially that of a bribe 
to Kotamma to keep quiet and not to 
stir up litigation by another claimant, 
namely, Sitamma, in which possibly 
Kotamma might have given evidence. 
Sitamma herself being totally igorant of 
the settlement, it is impossible to regard 
such a settlement as a family settlement 
or a bona fide settlement of a doubtful 
claim. I do nob think, therefore, it will 
be upheld as against the plaintiff in this 
case. 

The question next arises : What is the 
relief that should be awarded to the 
plaintiff ? Mr. Venkatrama Aiyar con¬ 
tends that Ex. I should be entirely set 
aside and the plaintiff should be given a 
decree for the extra lands covered by it 
beyond the original 18 acres and odd 
given to Kotamma. I do nob think the 
cases cited by him support this plea Ram- 
ktskore K&darnath v. Jainarain Ram- 
rachpnliS), Beevi Ammal v. Radhakrishna. 
Atyar (9) and Deivachilai Aiyangar v 
Venkatachariar (10). In the preselb 
case I do not see why the alienation 
under Ex. I shoald not be binding at least 
to the extent ol the father's half-share. 
In the subsequent partition between the 
1 st defendant and the plaintiff these lands 
have not been allotted to the plaintiff' 3 

fthTnk^the partition. 

plaintiff should be 
ffZlf fh ? partition and recovery 
hi ^ ® conveyed under Ex. I 

beyond the original 18 acres and odd with 

pi®'''** to 

be determined in execution. Plain- 

tiff will be entitled to recover the 18 
ao^ and odd after the death of the 2 nd 
defa^nt. The decree will be modified 

to“th^‘“®*r .P“'^‘y Moceeds only 
to the extent of a half, each p«ty wiU 

pear its own costs throughout. 

___ Doerto modi/tAd. 

40 Cal. 966=40 1.4 2 ia <p -- 

(10) A.I.R. 1926 Mad. 46. 
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WATjLACE and Madhavan Nair, JJ. 
T. Venkatasubba Mudali —Appellant. 

V. 


Manickammal and another —Rsspon- 
dents. 

Civil Misc. Appeal No, 270 of 192o» 
Decided on 7th December 1925, from the 
order of the Dist. J., Chingleput, D/- 6th 
April 1925, in E. P. No. 45 of 1924. 


^ Execution of decree — Pre-decree arrangement 
not to execute decree can he pleaded as a bar. 

It is open to a judgment-debtor to plead in bar 
of execution of a decree against him a pre-decree 
arrangement that the decree was not to be execu¬ 
ted : C. M. A. Eo. 270 of 1925, Foil. [P. 582 G. 2] 

E. Bhashyam Aiyangar —for Appel¬ 
lant. 

T. a. Ramachandra Aiyar and S. R. 
Dikshit —for Respondents. 


Wallace, J.- -The point for decision 
is whether it is open to a judgment- 
.debtor to plead in bar of execution of a 
decree against him a pre-decree arrange- 
jnent that the decree was not to be exe¬ 
cuted. The lower Court has held that 
it was not so open to him, relying 
on three decisions of this Court, which 
In my view, so far as they may be 
■used to support his view, run coun" 
-ter to the general trend of decisions 
In this Court. The most important deci¬ 
sion on this point is the Pull Bench case 
in Chidambaram Chettiar v, Krishna 
Vathiyar d)^ The question referred to 
the Full Bench there was whether a pre¬ 
decree arrangement to postpone the exe- 
.cution of a decree for a certain time can 
be pleaded as a bar to immediate execu¬ 
tion. Two learned Judges of the Full 
Bench held that it could, and another 
learned Judge differed. The former based 
their decisions on the principle of stare 
decisis, the previous cases relied on by 
them and on which they elected to stand 
being JSawa Aiyan v. Srinivasa Pattar 

(2) , Rukmani Ammal v. Erishnamachary 

(3) ; Krishnamachary v. Rukmani 
Ammal (4) and Suhramania Pillai y. 
JiuTtKXTCivclu Anihald'nt (5)* Now, cun 
ously enough, it was not noticed and has 


( 1 ) 

( 2 ) 

(3) 

(4) 
•15) 


1917] 40 Mad. 233=32 M. L. J; 13=5 
V. 132 = (1917) M. ^Y. N. 44 (F. B.). 
1896] 19 Mad. 230=5 M. L. J. 218. 


1910] M. W, N. 798. 
1905] 15 M. L. J. 370. 
191C] 39 Mad. 541. 



been overlooked also in other judgments 
on this matter that Rama Aiyan v. 
Srinivasa Pattar (2) is not really in 
point. The agreement in that case was 
post decree and not pre-decree. The 
other three cases lay down in general 
terms the principle that a pre-decree 
arrangement that a decree, when obtai¬ 
ned, should not be executed, can be plea¬ 
ded in bar of execution. Rukmani Ammal 
V. Krishnamachariar (3) and Suhramania 
Pillai V. Kumaravelu Amhalam (3) follow 
the Full Bench rulings in Laldas v. 
Eishordas (6). No previous authority 
was quoted in Krishnamachariar v. 
Rukmani Ammal (4). It is clear that 
these cases lay down a principle wider 
than the principle raised in the question 
referred to the Pull Bench. In the Full 
Bench case the question was whether a 
pre-decree arrangement for a temporary 
postponement of execution can be plea¬ 
ded : while in the three oases above 
quoted, the general principle was that a 
pre decree arrangement not to execute at 
all can be pleaded. The concurring judg- 
Iment in the Full Bench proceeded how¬ 
ever on the footing that this general 
principle adopted furnishes the answer 
to the question raised, although it is not 
necessary for the decision to go so far as 
the three cases above quoted. I have no 
doubt that the concurring Judges did in¬ 
tend to take their stand on the wider 
principle enunciated in these cases, and 
that they meant to uphold and confirm 
that principle and lay down that this 
Court in doing so was proceeding on the 
principle of stare decisis. 

Subsequent to Chidambaram Chettiar 
V. Krishna Vathiar (l) there have been 
two divergent lines of decisions. One 
follows the general principle already 
stated ; for example Samhasiva Aiyar v. 
Thirumalai Ramanuj a Th ath ach ariar 
(7), in which it is adopted in the clearest 
terms as inherent in and flowing from 
the Full Bench decision and Yeluthevan 
v. Krishnaswami Reddi (8), to which one 
of us was a party. The other set of cases 
springs from the ruling in Arumugam 
Pillai V. Krishnaswami Naidu (9), but 
before that is considerad, reference may 
be made to the case in Singa Rasa v. 

(6) [1898] 22 Bom. 463. 

(7) [19191 37 M. L. J. 356. 

(8) A. I. R. 1925 Mad. 591. 

(9) [1920] 43 Mad. 725=39 M. L. J. 222=12 
L. W. 41. 
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follow the general principle laid down in 
Bukmani Ammal \,Krislinamachariar (3), 
Krishnamaohariar v. Bukmani Ammal 
(4) and Suhramania Pillai v. Kumara- 
velu Amhalam (5) and hold to the prin» 
oiple which has been followed since 1903 
until it was doubted in Arumugam Pillai 
V. Krishnaswami Naidu (9). It is essen¬ 
tial that in such matters, there should 
be uniformity of procedure, and I see no 
reason to refer the case again to a Full 
Bench as we have been requested to do. 

We must, therefore, reverse the decision 
of the District Judge and direct him to 
re-hear the case. . Costs up to date will 
abide the result. 

Madhavan Nair, J. —I concur with 
my learned brother throughout in his 
judgment. I have not been convinced by 
the arguments of Mr. T. R. Ramachandra 
Aiyar that the decision in Veluihevan v. 
Krishnaswami Beddi (8), to which I was 
a party, does not lay down the correct 
law. It was held in that case that a 
judgment-debtor could plead in bar of an 
' execution a pre-decree arrangement bet¬ 
ween him and the decree-holder that the 
decree should not be executed. That! 
decision was based upon the Full Bench 
ruling in Chidambaram Chettiar v, 
Krishna Vathiyar (l). The decision in 
Kmshnamachariar v. Bukmani Ammal 
(4), Bukmani Ammal v. Krishnama- 
chariar (3) and Subramania Pillai v. 
Kumaravelu Ambalam (5), which lay 
down the general principle that an 
arrangement prior to a decree not to exe¬ 
cute the decree at all can be pleaded in 
bar of an execution, furnished the ground 
^r the decision in the Full Bench case 
These cases laid down a principle wider 
than the one raised in the question refer- 
red to the Full Bench. There can be no 
doubt that the learned Judges who deci¬ 
ded the case in C^tdam6aram Chettiar 

F'aiAfyar fl) accepted the 
pnnoiiHB of these three cases as correct 
law. The decision mainly relied upon 
by Mr. T. R, Ramachandra Aiyar in 

(9). as pointed out by my learned 
brother, refers to Bama Aifyon y. Brini^ 

^ (a) which appliS"„ 

the decision in Suhramania Pillai 

(5). and appa- 
brushes Mid« the decisions mainlv 
^led u,wn ,n the Pull Bench case on the 
ground that they do not apiioar in the 


Baja (IQ). That case turned on a 
y^her sjiiriot interpretation of O. 34 and 
mpt.on tl^s general principle, and no 
Teferenoe was made either to Chidamba- 
Xam Chettiar v, Krishna Vathiyar (l) 
or; Pillai v. Krish naswami 

^aidu (9). In Arumugam Pillai v. 
Krishnawami Naidu {9)t which was deci¬ 
ded in 1920, one learned Judge held that 
Chidamdaram Chettiar v. Krishna 
Vathiyar (l). 

“ does not oblige us to extend the principle to 
the extent required by the appellants conten- 

I would point out that the one case refer¬ 
red to by the learned Judge, Oldfield, J., 
as the only case appearing in the autho¬ 
rised reports supporting the appellant’s 
contentions before him is Bama Ayyan 
y. Srinivasa Pattar (2), which, as I have 
observed, has no application to a pre¬ 
decree arrangement while the learned 
■Judge has overlooked Subramania Pillai 
V, Kumaravelu Amablam (5). 

Next comes the case in MMlaya v. 
•Ohinna Kottayya (ll) which really seems 
to me hardly in point. It was a ease of 
a'pre*suit, and not of a pre-decree arrange¬ 
ment, which the learned Judges held, 
oould and should have been pleaded as an 
/absolute defence to the suit. This was 
/sufficient for the disposal of the case but 
the learned Judges went on to consider 
the general question of the right of a 
party to plead a pre-decree arrangement 
in bar of executions, and referred to the 
oases already quoted. The Full Bench 
case is put aside on the ground set out in 
A^mugam Pillai v. Krishnaswami Naidu 
<9) ; but it is quoted at the end of the 
judgment as supporting the plea that the 
agreement in that suit could not bo plea¬ 
ded in bar of execution. It is clearly a 
case distinguishable from Chidamba- 
ram Chettiar v. Krishna Vathiar (l). 
The next case is Bamanathan Chettiar 
^•^^^kataohalam (12) passed in 1923 

i ii_ decided on the ground 

tnat the ^ agreement there pleaded was 
mo^e similar to ’the one in Arumugam 

krishnaswami Naidu (9) than 

Chettiar v. 

Knahna Vathiyar (1). 

In this divergence of authority I think 
^ are hound to follow the Fall Bench 

undoubt edly adopt and 
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authorized reports. The other decisions 
quoted for the respondent, namely, Singa 
Haja V. Pethu Itaja (10), Mallayyd v. 
Ghinna Kottayya (ii) and Baynanathan 
Chettiar v. Venkatachalam (12) do not 
advance his contentions in any appre¬ 
ciable degree. 

In this state of authorities I agree with 
my learned brother that we are bound to 
follow the Pull Bench ruling, and reverse 
the decision of the District Judge and 
request him to re-hear the case. The 
costs up to date will abide the result. 

Appeal remanded, 
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Goutts'Trotter, G. J. 

Seth Chand Mull Dicdha —Plaintiff. 

v. 

Purashothamdoss —Defendant. 

Givil Suit No. 114 of 1926, decided on 
3rd March 1926, 

(a) Civil P. C,, O, 33, R. 1 —Power can be exer¬ 
cised only when plaintiffs claim is unimpeachable 
and real danger of defendant's escaping from 
Court's jurisdiction exists. 

Before exercising the powers conferred by O. 38 
a Court should be satisfied on two ^ints. The 
first is that the plaintiff’s cause of action is prima 
facie an unimpeachable one subject to his proving 
the allegations made in the plaint. The second 
is that the Court should have reason to believe on 
adequate materials that unless the jurisdiction is 
exercised there is a real danger that the defendant 
will remove himself from the ambit of the powers 
of the Court. [P 584 C 2] 

(5) Practice — Jurisdiction — Court exercising 
jurisdiction over foreign subject should protect hts 
interests as if he were a British subject. 

When the jurisdiction of a Court in British 
India is involved against a subject of a foreign 
State on the ground that by coming within the 
physical boundaries of the jurisdiction of that 
Court he is liable to be sued as if he were a subject 
of His Majesty, a duty is cast upon the Court to 
be as jealous in safeguarding his liberties as if he 
were for all purposes a subject of His Majesty. 

[P 586‘C 1] 

Nugent Grant and N. T. Shammanna— 
for Plaintiff. 

5. Varadaclxari and V, C. Gopalarath- 
nam —for Defendant. 

Judgment. This is an application 
under O. 38, R. 1, Givil Procedure Code, 
for arrest before judgment of the defen¬ 
dant and an order that he should be made 
to show cause in compliance with S. 94 (a), 
Civil Procedure Code, why he should not 
give security for his appearance. At the 


close of the argument I intimated what I 
proposed to do in the matter, but as it is. 
one of considerable general importance I 
thought it be^t to state my reasons, iorm" 
ally. The facts are shortly as follows :: 
The suit was brought on the original side 
of this Court for a sum of very nearly 
50 lakhs and it was founded upon whafr 
he described as “the decree dated 19th 
December 1925, at Hyderabad, Deccan^ 
of the Court of the Judicial Commissioner 
in the State of His Exalted Highness the 
Nizam of Hyderabad.*' That suit is not. 
before me but will be tried in the ordi¬ 
nary course by a Judge sitting on the 
original side of this Court and I desire 
to say nothing that would in any way 
seem to anticipate that decision. But I 
am asked here to exercise a jurisdiction* 
the effect of which might be to compel a 
man either to furnish security in a very 
large sum of money, or possibly, on his 
failure to do so, to undergo imprisonment. 

I think it is desirable that I should stato 
what are the principles which in my 
opinion should guide me in exercising 
that jurisdiction. It appears to me that 
before exercising the powers conferred by 
O. 38 a Court should be satisfied on two 
points. The first is that the plaintiff's 
cause of action is prima facie an unim¬ 
peachable one subject to his proving the 
allegations made in the plaint. The 
second is that the Court should have 
reason to believe on adequate materials 
that unless the jurisdiction is exercised 
there is a real danger that the defendant 
will remove himself from the ambit of the 
powers of the Court. For the reasons 
which I am about to give I do not think 
it necessary for me to go into the second 
point in this case as I do not think that 
the plaintiff has succeeded in establishing 
his position on the first point. 

The debt on which the Hyderabad pro¬ 
ceedings were founded was incurred about 
50 years ago before the present defendant 
was born, in any event before the year 
1877, because in that year a suit of some 
sort was launched for this very debt 
against Hargopaldoss, the brother of the 
present defendant’s grandfather. It ap¬ 
pears to have been started in a tribunal 
called the Court of Bankers which ceased' 
to exist before any conclusion was arrived 
at ; and, according to the plaintiff, the 
suit was then transferred to the High 
Court of Hyderabad which I take to be 
the ordinary and regular tribunal in that 
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the disposal, of civil oases. No 
final indgment was ever delivered in that 
Court because, owing to some failure by 
the plainti^ to pay stamp-duties or fees 
in the regular course, the High Court 
ordered the suit to be taken oil* its list of 
pendiug oases. This statement I take 
from the affidavit of the plaintiff himself. 
The defendant says that that order was 
passed as long ago as^lSSl, and his state¬ 
ment is unooetradicted. In March 1922 
a petition was addressed by the plaintiff 
to His Exalted Highness the Nizam of 
Hyderabad and in response to the petition 
a firman was issued by His Exalted High¬ 
ness appointing a speoial Commission to 
hear and report to him upon the claim 
and apparently some special directions 
wer^ given in the firman, a complete copy 
of which has not been put before me, as 
to how the plea of limitation which, it 
was doubtless anticipated, the defendant 
would set up was to be dealt with. The 
Commissioners were two Judges of the 
High Court and a gentleman who is des¬ 
cribed as holding the office of Sadrul 
Maham which is translated as Head of 
the Department of Commerce and Indus¬ 
tries, That tribunal issued a report a 
copy of which is before me furnished by 
the plaintiff. The Commissioners framed 
issues, heard evidence, and examined 
accounts. The wording of a portion of 
the firman is quoted to the effect that 
the suit is to bo heard by the Commission 
irrespective of limitation”. The issue 
that was framed is this : “ Is this case ■ 
different from the case of Amerai Sejan 
Mai and Mahanand Ram Puran Mai (that 
is apparently the original suit in the 
^urb of Bankers), and is it nob covered 
by the firman and is it not exempt from 
limitation with a note; ‘onus on the 
defendant ? The reason for framing this 
Usuein this form appears to be as follows, 
that the plaintiff contended that the 
proceedings before the Commissioners 
were a mere continuation of the old suit 
that was filed before the defunct Court, 
the Court of Bankers, in 1877. and it was 
allejg^ that in that Court no question of 
umU'ation was ever entertained and no 

Bttoh plea was ever open to a defendant 

Ihere. 

J have nob had put before me any in- 
lom^ion as to how the. Courts of Ordi* 
Civil Juriadiotiou iu Hyderabad are 
«)5abituted nor under what authority the 
Ordinary law of limitation is in foroe as 
1926/M 74 


I it undoubtedly appears to be in the- 
Ordinary Civil Courts of the State. I 
have no information as to how far the 
prorogation of His Exalted Highness- 
extends and I am not suggesting any 
doubts that His Exalted Highness waa 
acting entirely within his constitutional 
powers in issuing the firman of 1923.. 
So far as I can ascertain from perusing 
the document, the proceedings of the 
Commission really amounted to what I 
should call a report to be laid before His- 
Exalted Highness and I gather that the 
mandate to pay a sum of money issued 
to the defendant took the form of an 
order passed by His Exalted Highness in 
the amount reported by the Commis- 
sionex’s to be the sum in their opinion 
due. I may add that the principal debt 
was found by them to be a sum of about 
2^ lakhs and that interest at the rate 
which is alleged to have been originally 
agreed upon between the parties would,, 
on a rough calculation, appear to amount 
to nearly 8 lakhs at simple interest and 
to the stupenduous figure of about half 
a orore at compound. Such a conclusion 
obviously staggered the Commissioners, 
and they out down the interest to the 
exact sum of the principal; I do nob know 
on what legal basis. I have already said 
that I do nob propose to say anything; 
about the merits of this case, bub I think 
before I make an order under O. 38 I 
must at least be satisfied that the plaint 
does nob reveal on the face of it anv 
■ matter which is obviously doubtful and 
arguable. In my opinion this plaint 
discloses highly contentious matters 
Assuming as I do for the purposes of 
Uus ease that the acts of His Exalted 
Highness as a sovereign prince oanuob 
to questioned in those Courts and that 
his subjects cannot be heard to say that 
any orders passed by him in relation 
to them are not binding upon them or 
that he has not power to take away anv 
hotter fimm the jurisdiction of the 
ordinary Courts, to to dealt with by him¬ 
self or anybody appointed for the purpose 

hevertholess seems to me 

that there are two matters apparent on 

the face of this plaint whioh preclude 
me from exercising the jurisdiction <^n- 
ferred on me by O. 38. The plaint is 

TrX nal°" of the Speoial 

Tribunal created under the lirmiu and 

sioii. As I have already pointed out. 
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it is at least highly arguable that the 
proceedings before the Commissioners 
terminated not in anything that could 
be called a decree or a foreign judgment 
within the meaning of S. 13 of the Civil 
P. C. but'a report submitted to his 
Highness to guide him as to what action 
he should take. It is also obvious that 
it is highly arguable that the order to 
pay passed by His Exalted Highness, 
though binding on the defendant as a 
subject, is not a judgment bub an execu¬ 
tive act. I pass no opinion as to 
^7hebher those arguments are sound or 
unsound, but it appears to me that it 
would be wrong for me to subject this 
defendant to any process before he has 
had an opportunity of urging them. It 
is inapposite to speak in this case of 
safeguarding the liberty of the subject 
because the matter comes before me on 
the footing that the defendant is not a 
subject of His Majesty the King-Emperor 
but of His Exalted Highness the Nizam. 
But at the same time, when the jurisdiction 
of this Court is involved against a subject 
of a foreign State on the ground that by 
coming within the physical boundaries 
of the jurisdiction of this Court he is 
liable to be sued as if he were a subject 
of His Majesty, a duty is cast upon me 
to be as jealous in safeguarding his liber¬ 
ties as if he were for all purposes a 
!subject of His Majesty. I do not think 
it necessary to refer to the provisions of 
S. 13 of the Civil P. C. except in so far 
as inferentially I may be taken to have 
founded myself on Cl. (a) of that section 
as being a provision which it will be open 
to the defendant to invoke in his favour, 
and I do not feel called upon to pay any 
attention to the argument about natural 
justice which is referred to in Cl. (d). It 
would obviously be grossly disres¬ 
pectful of this Court to entertain any 
argument to the effect that an order 
passed by a sovereign power by virtue of 
its prerogative was opposed to natural 
ijustice : nor for the matter of that am I 
able to sec how natural justice, whatever 
'the expression may mean, can be said to 
! include the right of a defendant to plead 
limitation, unless it is granted to him by 
a statute acknowledged by the^ Sovereign 
jprince to be binding upon him and to 
limit by its terms the exercise of his 
jpr6TOgatiV6. I niay add. th^t tho itnpos 
■sibiliTy of this Court taking upon itself 
fco question the act of a Sovereign Prince 
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on any such ground adds additional force 
to the defendant's contention that the act 
of His Exalted Highness was an executive 
act performed by him by virtue of his 
prerogative as a Sovereign Prince and not 
in any sense a judgment or a judicial 
decree. In conclusion,' I wish to repeat 
once more that all these matters which 
I have discussed are ultimately matters 
for the Judge before whom the suit will 
come for trial, and that I need say no 
more than this: that they raise to my 
mind sufficient ground for my refusing 
to act in anticipation of that determi¬ 
nation by that tribunal. The summons 
be dismissed with defendant’s taxed costs 
in any event. 

Sumvions dismissed. 
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Full Bench 

Coutts-Trotter, C. J., and 
Krishnan and Beasley, Jj. 

Venkatakrishiia Heddi and othei’s —De* 
fendants—Appellants. 

Y. 

Krishna lieddi —Plaintiff — Respon¬ 

dent. 

Appeal No. 346 of 1924, Decided on 
29th October 1925, from the order of 
the Dist.-J., South Arcot, D/ - 30th 
August 1924, in A. S. No! 325 of 1923. 

Civil P. C.,0. 22. R. 5 —Application to 
' he brought on record as legal •representative’—No 
rival claimants—Order dismissing application is 
not appealable ; 43 M, 812, Overruled. 

Ko appeal lies against an order refusing the 
application of a parson to be brought on record 
as the legal representative of a deceased plaintiS 
on the objection of the defendant even when 
there is no rival claimant for being brought on 
the record as his legal representative \ Mad. 
812, overruled. [P. 589. C 2. P. 591. C. 1] 

K.Bhashyam Aiyaiigar —for Appellants. 

K, S. Jayarama Aiyar and S. Nagaraja 
Aiya'i —for Respondent. 

Order of Reference 

Devadoss, J. —-The plaintiff in O. S. 
No. 451 of 1922, on the file of the District 
Munsif’s Court of Villupuram, died pend¬ 
ing the suit and the respondent herein 
applied to be brought on record as the 
legal representative of the plaintiff. 
The District Munsif held that the Will 
under which the respondent claimed the 
property of the deceased plaintiff was not 
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gename and dismissed his petition, 
^he^respondent, preferred an appeal to 
the District Oourt of South Aroot. A 
preliminary objection was raised by the 
appellents herein to the appeal on the 
ground that no appeal lay against the 
order, of the District Munsif. The District 
Judge overruled the preliminary objec’ 
tion and held that the Will under which 
the respondent herein claimed was a 
genuine Will, set aside the order of the 
District Munsif dismissing his applica¬ 
tion for being added as the 2nd plaintiff 
^nd remanded the suit for disposal ac¬ 
cording to law. Against that order the 
defendants have preferred this appeal. 

It is contended by. Mr. Bhashyam 
Aiyangar for the appellants that no ap¬ 
peal lay to the District Oourt from the 
order of the District Munsif passed under 
B. 5 of O. 22 of the Civil P. C. Under 
O. 22, B. 3. 01. (1) 

. -.Whero ou© of two or more plaintifis dies and 
to sue does not survive to the surviving 
plaintifE or plaintiffs alone, or a' sole plaintiff or 
sole Burvivingplaintiff dies and the right to sue 
survives, the Court on an application made in 
that behalf, shall cause the legal representative 
of the deceased plaintiff to be made a party and 
shall proceed with the suit. 

Clause (2) is as follows : 

Where within the time limited by law no ap¬ 
plication is made under sub-rule (1), the suit shall 
abate 60 far as the deceased plaintiff is con¬ 
cerned^ ... 

Buie 5 provides ; 

Where a question arises as to whether any 
^rson is or is not the legal representative of a 
deceased plaintiff or a deceased defendant, suoh 
quoshon shall bo determined by the Court. 

Seotiion 367 of the old Code was : 

If any. dispute arise as to who is the legal repre- 
^^itive of a deceased plaintiff, the Court may 
^ther stoy the suit until the fact has been de- 

tetmiuod in another suit, or . decide at or before 

the hearing of the suit who shall be admitted to 
be 8U0h legal representative for the purpose of 
pCOseo^trag the suit. 


. The present Buie 5 does not allow a 
separate suit to be brought for the pur¬ 
pose of determining who the legal repre¬ 
sentative 18 , nor does it require that the 
question should be decided at or before 
the hearing of the suit as to who shall be 
^mitted to be the. legal representative 
the puy^se of prosecuting the suit. 
« ii» therefoi'e. the duty of the Oourt to 
determine the question whether the person 
mmming to be the legal representative is 
»he le^al representative or not. Where 
•here ii a conflict between two or more 
as to who the 1^1 representa- 


question and the person who is found by 
the Court to be the legal representative 
should be made a party to the suit. 

The question is : does O. 22 contemplate 
the case of the Court dismissing the ap¬ 
plication of a • person to be brought on 
record as the legal representative of 
the deceased plaintiff when there is no 
conflict between rival claimants. I 
think, considering the changes made in 
the new Code the evident intention of 
the Legislature was to allow the sole ap- 
idicant to be brought on record as the 
legal representative. It did not contem^ 
plate the dismissal of a petition to be 
brought on record on the objection of the 
defendant ; for it did not provide for the 
abatement of the suit in case such an 
application was dismissed. It has specifi* 
cally provided for the abatement of the 
suit when no application is made within 
the time limited by law. It is open to 
the defendant to prove in the course of 
the^ suit that the right 'of the deceased 
plaintiff did not survive to the jjerson 
brought on record. As that is the course 
contemplated by O. 22 there is no appeal 
provided against an cy^der made under B.5. 

Under the old Code S. 588 (I8) 
appeals were provided against an order 
refusing to bring the legal representative 
on record as well as against an order bring¬ 
ing the legal representative on record. The 
present Code advisedly has not men¬ 
tioned orders under B. 5, O. 22, among 
the appealable orders in O. 43. The 
question, therefore, is whether an order 
refusing to bring a person as the legal 
represantative of the deceased plaintiff, 
when he is the only applicant for the 
purpose, is a decree or only an order. If 
the Court refuses to bring the sole ap¬ 
plicant on record as the legal representa¬ 
tive of the deceased plaintiff, the Court 
has to dismiss the suit as it abates so far 
^ the deceased plaintiff is concerned. 
The abatement of the suit is a necessary 
oons^uenee of the refusal of the Court 
to bring the sola applicant on record. 
Under B, 1) when a suit abates or is dis¬ 
missed under O. 22, no fresh suit would 
lie on the same cause of action. Tbe 
result is the applicant even though ha is 
the real legal representative, has neithei' 
an ap^xsa! against the order refusing to 
make him a party nor has the right to 
bring a seiiarate suit on the same cause 
of action. He cannot bring a suit lor 
declaration that he is the legal repre<en- 
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tative of the deceased plaintiff ; for such 
a suit for obvious reasons would not lie. 
Did the Legislature intend to lay down 
in O. 22 that a person who is the real 
legal representative of a deceased plain¬ 
tiff, but who, on the objection of the 
defendant, is not made a party to the 
suit in the place of the deceased plaintiff, 
should go without any remedy and lose 
his right to the property in the suit ? 
I think from the wording of R. 3 it is 
clear that an order refusing to bidng the 
applicant on record as the legal repre¬ 
sentative of the deceased plaintiff, when 
there is no rival claimant to dispute his 
right, is a decree ; for it determines final 
rights between the parties. 

It is contended by Mr. Bbashyam 
Aiyangar that the decision of the Court 
that the applicant was not the legal re¬ 
presentative of the deceased plaintiff 
wouldiUot operate as res judicata in subse- 
•quent proceedings as the order was not 
in a suit. Granting for argument's sake 
that such an order is not one which is 
made in the suit, the principle of res 
judicata would apply ; for it determines 
finally the question whether the appli- 
oant is the legal representative of the 
deceased plaintiff' entitled to continue 
the suit on the cause of action alleged in 
the plaint or not. It was laid down by 
their Lordships of the Privy Council in 
Hamacliandra Rao v. RamachandTa Rao 
(1), that the principle of res judicata 
would apply to a decision which finally 
•determines the rights of the parties even 
though the decision was not in a suit. 
In that case an order made, in land acqui¬ 
sition proceedings as regards the title of 
the parties barred a subsequent suit in 
respect of the matter which was in dis¬ 
pute in the land acquisition proceedings. 
It was contended in that case that the 
order in the land acquisition proceedings 
was not a decision in a former suit. 
Lord Buckmaster, who delivered ‘ the 
judgment of their Lordships observes at 
page 331: 

It has been suggested that the decision was 
not ill a former suit but whether this were so or 
not makes no difference for it has b^en recently 
pointed out by this Board in fl’oofe v. Admlnlstrd' 
tor General of Bengal (2), that the principle which 
prevents the same case being twice litigated is of 
ijeneral application and is not limited hy the 
specific words of the Code in this respect. 

In the light of this decision it is not 
possible to hold that a decision under 

“(I) A. I. R. 1922 P. C. 80=45 Mad. 32o! 
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O. 22, R. 5, would not operate as res 
judicata in a subsequent suit. As there 
is conflict of authorities, I proceed to 
consider the most important cases on the 
point. 

In Rama Rao v. The Rajah af Pitta~ 
pur (3), it was held by Sir John Wallis, 
C. J,, and Seshagiri Aiyar, J., that an 
order striking out from the array of par¬ 
ties the defendant as an unnecessary 
party and dismissing the suit against 
him was in effect a decree and was ap¬ 
pealable as such. In Ayya Mudali Velan 
v. Veerayee (4), Oldfield and Seshagiri 
Aiyar, JJ., held that an order rejecting 
the claim of a person to be the legal 
representative of the deceased plaintiff 
and to continue the suit amounted to a 
decree dismissing the suit and gave him 
the right of appeal from that order. The 
District Court relied upon these two 
decisions for overruling the preliminary 
objection. I am inclined to hold that 
the decision in Rama Rao v. The Rajah 
of Pittapur (3) and in Ayya Mudali 
Velan v. Veerayee (4) are correct. 

In Pakkai v. Pathumma (5), it was 
held by Benson and Sundara Aiyar, JJ., 
that an order that a person is not the 
legal representative of a deceased plain¬ 
tiff* did not bar a separate suit. In that 
case the question whether an appeal lay 
against the order refusing to make a 
person the legal representative of the 
deceased plaintiff was neither raised nor 
considered; what the learned Judges 
held was that the decision of the Court 
refusing to make a person the legal repre¬ 
sentative of the deceased plaintiff was 
not a question arising for decision in the 
suit and therefore the principle of res 
judicata did not apply. But in view of 
the decision of the Privy Council in 
Ramackandra Rao v. Ramachandra Rao 
(l), this decision cannot be said to be 
good law. Further there is a specific 
provision in R. 9 against a separate suit 
on the same cause of action. 

Reliance is placed by Mr. Bashyam 
Aiyangar on Suhramania Aiyar v. Muthu 
Vaithilinga Mudaliar (6) for the position 
that no appeal lies from an order refus- 

(”2) Cl9i5l] 48 Cal. 499=48 1. A. 187 (P. O )“ 

(3) [1918] 42 Mad. 219=36 M. L, 3. 169=9 

L. W. 329 

(4) [1920] 43 Mad. 812=12 L. W. 188=39 

M. L. J. 218=(1920) M. W. N. 467. 

(5) C1913J25M. L.J. 279=(1913)M. W. N. 

678. 

(6) [19181 M. W. N. 198. 
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inS^ make a person the legal represon- 

a deceased plaintiff. The facts 
olthe case are distinguishable from the 
f^ts of the present case. There the 
C^urt did make one of the rival climants 
a party in the place of the deceased 
plaintiff, and the suit did not abate in 
consequence. The Court held that the 
rival claimants who were not made par¬ 
ties to the action had no right of appeal. 

The case is different when the sole ap¬ 
plicant is not made a party on the ground 
that he is not the legal representative, 
for the order amounts to a final deter¬ 
mination of one of the questions in issue 
between him and the defendant and that 
•decision finally determines the result of 
:tbe suit. 

The case in Ve7ikata Seshamma v, 

Guneswara Rao (7), is also diatinguish- 
:able from the present case. In that case 
.also the suit did not abate as one of 
the applicants was not made a party to 
the’ suit. Spencer and Kumaraswami^ 

'Sastri, JJ,, held that no appeal lay against 
an order refusing to make some of the 
claimants parties to the action and they 
distinctly say that there was no abate¬ 
ment of the suit. In Suhhayya v, 

Saminadaiyar (8), it was held that an 
appeal lay against an order dismissing 
the application of a person to be brought 
on record as the legal representative of 
the deceased party. The learned Judges 
observe at page 497 : 

The title to represent being denied, there is in 
the present case a dispute between the claimant 
and the defendant. Wo therefore think the Dis- 
triot ought to have entertained the appeal. 

We also think that , the appeal lay against the 
•decree di^issing the suit. 

Tills was followed by a Bench of the 
Allahabad High Court in Hanxoant Singh 
V. Ravngopal Smgh (9). 

In Ra^n Sarup v. Moti Ram (10) it 
was held that no appeal lay from an 
order dismissing the application of a 
person to be brought on record as the 
legal representative of a deceased plain¬ 
tiff and that such an odrer was not a 

decree. In Prasad v. Bajta^igi 

Sahatilpii was held that such an 
o^er did not pome within the definition 
of the word decree as the question 
yftS not in cont roversy in a suit and as 
If) 
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the person seeking to be added as a party 
was not a party to the suit. In a recent 
case in Riikhtnani Am^nal v. VeeTaswami 
Aiyangar (12) Jackson, J., held that no 
appeal lay against an order under E. 5 
of O. 22. It is unnecessary to deal with 
the other cases quoted by Mr. Bashyam 
Aiyangar. I think the prope^’ course in 
such cases would be to make the sole 
applicant a party to the suit and then 
raise an issue as to whether he is 
the legal representative or not as . the 
preliminary issue and try the other 
issues if the preliminary issue is found 
in favour of the person brought on re¬ 
cord. Such a decision would amount to 
a decree and the person who is brought 
on record as the legal representative 
would have a rigJit of appeal against the 
decree. 

As, however, there is conflict of autho- 
rtties on this point I would refer for the 
decision of a Bull Bench the question 
whether an appeal lies against an order 
refusing the application of a person to 
be brought on record as the legal repre¬ 
sentative of a deceased plaintiff on the 
objection of the defendant when there 
is no rival claimant for being brought on 
record as his legal representative. 

*J, I agree tliat there being 
a conflict of authority on the question it 
should be referred for the decision of a 
Full Bench. My own view is that no ap¬ 
peal lies. An order of this kind could be 
appealed against as an order under the old 
Civil Procedure Code. Under the present 
Code no appeal lies against it under O 43 
and I do npt'think that it can be appealed 
against as a decree. The decision on an 
application under O. 22. R. 3. is not a 
matter that is in controversy in the suit 
itself. If there is a dispute whether the 
applicant is or is not the legal represen- 
^tive, it has to be determined under 

R. 5 before the suit can be proceeded 
with. 

Opinion. 

The question referred to us is in the 
following terms: 

fles against an order r«- 
tusmg the apphcation of u person to be bron^t 
on rec^ as the legal representative of e 

objeotion of the dafendant^m 
there is no rival oUimant for being biouirht on 
the record as his legal representative, 

. case are that on the 

plaintiff on record 
the 20th June, within the 
U9J A. 1. R. 1994 Mad. 818, ' 
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period demarcated by law, the petitioner 
(respondent herein) petitioned to be 
brought on the record as the legal repre¬ 
sentative of the deceased plaintiff. The 
ground on which be sought to be brought 
on record was that he was the legatee of 
the deceased plaintiff and took under her 
Will the properties in suit. The learned 
District Munsif made an order on the 
30th June in the following terms: 

Subject to the proof of the gemiineness of the 
Wil], the petitioner may be brought on record as 
the operation and validity of the will turns upon 
the finding of the first issue. 

That, of course, was purely a condi¬ 
tional order. On the 14th August the Dis¬ 
trict Munsif proceeded to inquire into 
the questions outlined in the provisional 
order, viz., the genuineness of the Will, 
and passed the order of that date. He 
found the Will was not genuine, and as a 
consequence, of course, the provisional 
order as to the appellant being brought 
on record fell to the ground. 

The material provisions of the Code 
are parts of O. 22 and O. 43. By O. 22, 
K. 5, where a question arises as to 
whether any person is or is not the legal 
representative of the deceased plaintiff or 
a deceased defendant, the said question 
shq,ll be determined by the Court. By 
R. 9 (2) the plaintiff, or the person claim¬ 
ing to be the legal representative of the 
deceased plaintiff so far, he may apply 
for an order to set aside the abatement 
or dismissal; and, in certain circumstan¬ 
ces which are set out in the rule, the 
Court shall set aside the abatement. The 
question is whether an appeal lies from 
an order made in pursuance of O. 22, R. 5 
if the determination, to call it by an un¬ 
equivocal term for a moment, was an 
order within the meaning of the Code. 

If it is, then, under O. 43, R. 1, such an 
order does not fall within the list of 


orders there given from which appeals lie 
to a higher tribunal. .We may notice in 
passing that the'order does provide for an 
appeal against an order made under O. 22, 
Rr. 9 and 10, but not against orders made 
under any other rules in that order. It 
appears to us therefore that, assuming 
this to be an order, the Code expressly 
excludes its being appealed against as an 
order. Whether the respondent in this 
case would or would not have a remedy 


by way of appeal against the abatement 
which follows as a consequence of this 


order, is another matter. * But we are not 


concerned with that; there is nothing 


about it in this order which was simpler 
one refusing to make him legal represen¬ 
tative and was entirely silent as to any- 
question of abatement or dismissal of the 
suit. But it is sought to say that it is 
appealable for the reason that it is not in^ 
truth an order but a decree. The defini¬ 
tion of “decree’* is contained in S. 2 (2))- 
of the Code and runs as follows : 

A decree means the formal expression of an 
adjudication, which, so far as regards the Court 
expressing it, conclusively determines the right of. 
the parties with regard to all or any of the 
matters in controversy in the suit and may be 
either preliminary or final. 

The line of argument appears to be this‘ 
^and that is the reason for the appear¬ 
ance of the words in the reference— 
When there is no rival claimant for 
being brought on the record as legal re¬ 
presentative,” that where there is , only 
one claiming to be the legal representa' 
tive, the effect of rejecting that person’s^ 
claim is ipso facto to bring the suit to a 
close and that therefore the order dismiss¬ 
ing the claim is a final adjudication as^ 
between the only possible parties. It 
was held in Ayya Mudali Velan v. 
Veerayee (4) by Oldfield and Seshagiri 
Aiyar, JJ., that an order rejecting the 
claim of a person to be the legal represen¬ 
tative of a deceased plaintiff and continue 
the suit amounted to. a dismissal of the 
suit and was therefore appealable as a 
decree. The extrerne inconvenience of 
that view would be this: that an order 
rejecting the claim of a person to be legal 
representative would be a decree if he 
were the only available legal representa¬ 
tive, but would only be an order if fcher& 
were rivals, any one of whom might have 
applied to be declared to be the legal re¬ 
presentative and brought on record. W^e^ 
ought'to point out that at the time when 
this person applied to be made a legal re^' 
presentative, namely, on the 20th June, 
it might quite well have been that other 
claimants would have come forward be¬ 
fore the date when the time for applying 
expired, namely, the 14th July; so that 
at the time the plaintiff was petitioning 
there was nothing to show that, even if 
his petition was rejected, other persons^ 
might not come forward to represent the 
interests of the deceased plaintiff. On 
that ground we think it impossible to 
say that a mere refusal per se to appoint 
a person the legal representative of a. 
deceased plaintiff or a deceased defen¬ 
dant can be regarded as a final decree. 
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p^ly because the Court would have to 
■go'nito all sorts of inquiries to ascertain 
what were the surrounding circumstances 
before it could decide whether such refu" 
sal was a decree or an order. It seems 
to us that the Code cannot hare contem¬ 
plated the institution of such an enquiry 
as’ that. For these reasons we are of 
opinion that we should answer this 
reference by saying that no appeal lies 
against the Order in this case ; but we 
give no expression of opinion as to what 
would be the consequence if the petitioner 
appeals against the actual order of abate* 
ment or dismissal. 

It follows that in our opinion that 
-Ayya Mudali Yelan v. Veerayee (4) was 
wrongly decided. 

“ Eejerence answered in ,th e negative, 

4 
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Jackson, J. 

{Pothi) Annayurnayya — Plaintiff— 
Petitioner. 

• ■ , V. 

\{Potki) Nagaratnamma and others — 

X)efeDdaDts—Hespondents. 

Petition No. 936 of 
1923, Decided on 13th August 1924 

A? oBezwada.’ 

^PPot-ntinent of 
Becetv^ and injunction restraining wldoto frorn 

■committing waste—Plaint valued at Rs, XOOOO 

vim 7. H Court-fee!^and 

paid as Court-fees—Courfs order to van ad 

]urisdtcuTn''^r'‘^7'i 10,000 IsnolwUh^t 

Act, S, 7, Cl. {Iv) (c). 

Petitioner filed a plaint valued for the purposes 
litertv to m?? assumptiQo that .he wes at 

iiterty to put hjs own value on the suit which 

fJCSSSSAt rAaS; 

IMS 

<3ourt, no doubt, would taS’K^'scSi* 

ft» purpose of iurisdiotion.'^But'^thl nf '""kw 

ss: s 1* •“ 

•onUts an ad valorem valuation in Act 

•»g th»t the 

Peii^ioTeV"- 

P‘ Somayyn—(or Bespondents. 


* 

Jud^nieiit. Petition against the 
order of the Court of the Subordinate 
Judge of Bezv^da on C. M. P. No. 471 of 
1923 in O. S. No. 6 of 1923. Petitioner 
filed a plaint valued for the purposes of 
jurisdiction at Es. 10,000 and with a 
Court"fee of Rs. 100 on the assump¬ 
tion that he was at liberty to put his 
own value on the suit which was for the 
appointment of a Receiver, and for an 
injunction restraining the defendant, a 
widow from wasting her estate. In the 
light of Nandan Mai v. Salig Bam (1), 
and ArunachaJam Chetty v, Bangasawmy 
Pillai (2) the learned Subordinate Judge 
has held that plaintiff must pay an ad 
valorem fee and that is now admitted. 
The order concludes : 

he has valued the suit as 
Ks. 10,000 for purposes of jurisdictioo. So he 

valuation for purposes of 

To this petitioner objects urging that 
he is at liberty to give another value for 
purposes of Court’fee. I see from C. M 
C. No. 942 of 1923 that the petitioner 
applied to amend his plaint and the Sub¬ 
ordinate Judge ordered that he should 
first pay the Court-fee. 

It is difficult to say that the order of 
the Court is ultra vires or that he has 

his jurisdiction with material 
irregularity 0 7. Rule 1 (i) requires 
that a plaint shall contain a statement 
of the value of the subject-matter of the 
suit for the purposes of jurisdiction and 

that the subject-matter shall be given 
two values, one purely arbitrary and 
fanciful for the purposes of jurisdiction 
and one in strict conformity to the 
real value for the purjxjsos of Court-fees. 

In eithei- case the valuation should 
conform to reality. Therefore, when a 
p amt contains a valuation for purposes 
of jurisdiction it is a natural assumption 
that the same valuation would apply, if 

It were necessary to have a valuation tor 
an ad valorem Court-fee. 

Th case cited by petitioner in Sai- 
lendranath Mitra v. Eamcharan Pal (3) 

IS not quite in point. There, for pur- 
posesof jurisdiction the suit, had been 
valu^ at Rs. 1.200 and the Conrt-I^c 
leviable under S. 7, sub-S. (x) Cl (c) 
Cow^-f^s j\ot^ was on a value of' Rs" 3 ‘> 

(1) A. I. R. 1982 Lab. 8^-* 

(8) [19163 38 Mad. 988s28 \r r t 

(1915) M. W. N. US (F 

(3) [19411 as C. W. K. TM=S C. I. J. 94 
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Ifc was held that Rs. 32 and not ‘Rupees 
1,200 was the value for tl^ purposes of 
jurisdiction. In the present suit the 
Court-fee leviable under S. 7, Cl. (iv) (c) 
is according to the amount at which the 
relief sought is valued in the plaint. 
Plaintiff has not stated the amount, but 
as this value, whether determined for 
the computation of Court-fees, or whe¬ 
ther for the purposes of jurisdiction shall 
be the same, (see S. 8, Act VII of 1887). 
it is taken to be at Rs. 10,000, 
the amount which plaintiff has stated 
for the purposes of jurisdiction. 

If the i>laintiff had entered as 
liis value for jurisdiction Rs. 10,000 and 
his value for ad valorem Court-fee, say 
Rs. 5,000 following the ruling in 
Sailendranath Mitra v. Ramcliaran Pal 
(3) the Court, no doubt, would take 
Rs. 5,000 as the value for purposes of 
jurisdiction. Bub if the plaintiff enters 
as his value for jurisdiction Rs. 10,000, 
and owing to his misreading of the 
Court-fees Act omits an ad valorem 
valuation altogether considering that 
the two valuations must be the same, 
the Court is justiBed in assuming that 
Rs. 10,000 would also be the ad valorem 
valuation. 

Nor does plaintiff really contest this 
position, his plea being merely one of 
fact, that he has made a gross blunder 
in giving Rs. 10,000 as his figure. If he 
had reckoned the valuation for juris¬ 
diction more carefully and put it say at 
Rs. 5,000, or whatever he thinks fair he 
would have no objection at all to the 
Court’s carrying that figure over to the 
valuation for Court-fees. 

In the circumstances I 'consider that 
the Subordinate Judge was acting within 
his discretion in asking petitioner to pay 
the Court-fee according bo his own figure ; 
and then if ho wished to correct any 
error in his plaint to proceed by way of 
amendment. 

The petition is dismissed with costs. 

Petition disviissed. 
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Madhavan Nair, J. 

Srinivasa Pilla i —Petitioner. 

V. 

Balasuhramani Odayai —Respondent. 

Civil Revision Petition No. 1119 of 
19k3, Decided on 25th January 1926, 
against the decree of the Dist.'Munsif, 
Nannilam. in S. C. S. No. 2 of 1923. 
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Contract Act, S. 6S—Bulls can hi necessaries 
under certain circumstances. 

. It cannot be said that bulls can never be con¬ 
sidered necessaries. There is no law laying down 
such an absolute proposition. The question in 
each particular case will have to be decided with 
regard to the evidence let in by the parties on 
the question. [P, 592, 0. 2], 

S, R. Dikshit and L. A. Gopalakrishna 
Iyer —for Petitioner. 

N. S, Srinivasa Iyer—[or Respondent. 

Judgmenl.~It is nob disputed that- 
the plaintiff supplied the defendant with 
two bulls ; the defendant being a minor 
he is liable to pay for them only if the 
plaintiff is able to show that these were 
*. necessaries to the defendant. This- 
position is accepted by both of the 
parties. The - plaintiff has given evi¬ 
dence on the question. It appears to 
me that the learned District Munsif has 
nob given proper consideration to the 
evidence on record because in his view 
“ bulls ” can never be considered ‘ neces¬ 
saries.” There is no law laying down 
such an absolute proposition. The ques¬ 
tion in each particular case will have 
to be decided with regard to the evidence 
let in by the parties on the question. I 
cannot for these reasons accept the find¬ 
ing of the learned District Munsif as a 
satisfactory finding. I would, therefore, 
ask him to review the evidence in the 
light of S. 68 of the Indian Contract Act 
and submit^ a fresh finding on the ques¬ 
tion whether the sale of bulls to the 
defendant in this case can be considered 
to have been for the necessaries of the 
infant. These will be submitted within 
four weeks, aud ten days will be allowed 
for filing objections. (In compliance with 
the order in the above judgment the 
District Munsif submitted the finding 
called for). 

Judgment. —The District Munsif has 
found that the sale of the bulls was for 
the necessaries of the defendant. There 
is evidence to support this finding. 
Accepting this finding I set aside the 
decree of the lower Court and give the 
plaintiff a decree as prayed for with costs- 
throughout. The decree will be against 
the properties of the defendant. 

Decree set aside. 


Srikivasa V. Balasubramani (Madhavan Nair, J.) 
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Ramalifigayya and others 
danbs—AppoUanfcs. 


Defen* 


^ Velluri Narayanappa and others — 
Plaintiffs —Respondents. 

Letters Patent Appeal No. 157 of 1924, 
Decided on 20bh November 1925, from a 
judgment of Madhavan Nair, J., In S. A. 
No. 969 of 1921, Printed in A, I. E. 
1925, Madi’cis 368. 

(a) Civil P. C., O, 21, R. 58 — ObJecfio}i to 
attachment on the ground that property t$ not 
liable to atfajhment—Order passed against H is 
conclusive unless a successful suit determines it — 
Objector's being viortgage-decree-holdev does not 
make any difference. 

If a parsou pref rs a olaiai uader R. 58 objectiug 
to the attaohmeut on the ground that the property 
is not liable to attachment and if an order is 
passed against him, unless he brings a suit 
within one year for a declaration that the 
property is not liable to abtaohiuent aud succeeds, 
the order is conclusive against him. The fact 
that the objector has a mortgage decree, 
preliminary or final, in his* favour at the date of 
the objection, does not make any difference, and 
even if a claim to release the property from 
attaohmeut relyiug upon the mortgage decree is 
filed, and if the Court rightlv or wrongly 
dismisses the cUlm and he does not choose to fife 
a suit for doolaratioii that the property wa:^ 
liablo to attaohuient ho cau not afterwards sec 
wp a right as against the decree-holder who 
brings the property to sale or against the person 
who purchases th> pro»>ertv iu Court auction. 

iP593 C 2. .P 694 C 1] 

(6) Clvif P. C., O. 21 G3—Orrft”* (»u daitu 

lietifion stafing it to be too late /s order 
rejecting claim. 

An order on a el.inii petition merelv stating 
that it is too late but it will be notified to the 
bidders is in efioot ati order rejecting 'the claim 
io which the provisions of R. 63 will appl,\, 

[P 594 Cl] 

0. Seetharavici Euo —for Appellants. 

B, Somaffya —for Respondents. 

Judgfinont. In this oase a money 

was passed in O. S. No. 661 of 

1899 against one Pullanna and his three 

^ns on the 7th March 1900. After 

PuUanna’s death, the properties of the 

family were attached in execution of the 

decree in 1912. The appellants, who are 

Defendants Nos, 1 to 3. put in a claim 

petition on 16th January 1918. The 

District Munsif passed the followinc 
order: * 

A TIw pstition U prAicuted too late. The cUim 
bd notified. Iratitlon is diaoiissed 

he defendant who had ‘ obtained 
mortgag^eoj-aes in O.S. No^. 719 and 

1926 M/75 & 76 


720 of 1911, brought the property to sale 
and 1st defendant bought it in Oourt- 
auction on 26th August 1915 and took 
delivery of possession on 7th April 1916. 
The plaintiffs, who purchased the pro¬ 
perty in auction on i7fch January 1913, 
in ' execution of the money-decree in 
O. S. No. 661 oM899, have brought the 
suit for,possession of the property. The 
I District Munsif and the District Judge 
held that the defendants were concluded 
by the order on their claim petition and 
that they could not resist the plaintiff’s 
suit. 

I itiiMr. Justice Madhavan Nair dismissed 
the second appeal of the defendants. The 
contention of Mr. Seetharama Rao, for 
the appellants, is that inasmuch as the 
appellants liad obtained a preliminary 
decree on 5th November 1913 and a 
final decree on Ist No\ember 1915, the 
doctrine of lis pendens applies to the* sale 
held between the passing of the preli¬ 
minary decree and the final decree. It 
is'diflicult to follow the 'argument that 
because the appellants brought a suit on 
a mortgage in their fa\our, and that the 
suit was pending, the order on the claim 
petition against them, which has not been 
set aside by a suit, is not binding upon 
them. Under O. 21, R. 58, a person who 
objects to an attachment on the ground 
that the property is not liable to attach- 
ment may prefer a claim. And under 
K. 63, the party against whom an order 
IS made may institute a suit to establish 
the right which he claims to the pro¬ 
perty in dispute, bub subject to the result 

of such suit, if any, the order shall be 
conclusive. 

thif H Rio's conteution is 

that this pi-QMsion does not apply to this 

case as the appellants had a preliminary 

mortgage-decree in their favour beforl 

the date of sale which was made final 
after the date of sale, the Court sale in 
execution of the moiiey-dooree should be 
held subject to their right under the 
dc-oree. It was uuneoessary for the 

appellants to have preferred a claim but 
inasmuch as they prafen-ed a claim they 
are bound by the provisions of R 63 Tf 
does not matter what their right is ’ T# 
a j^i-son prefers a claim under R 5 ft 
objecting to tlie attachment *he’ 
ground that the property is not lUhle 

against him, unless be brings HS 
within one year for a deel.raftou tTft 
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the property is not liable to attachment 
and succeeds, the order is conclusive 
against him, and the fact that the appel¬ 
lants had a decree in their favour would 
not in any way help them. Even if 
they had obtained a final decree before 
the date of attachment, and preferred a 
claim to release the property,from attach¬ 
ment relying upon their mortgage-decree, 
and if the Court rightly or wrongly dis¬ 
missed their claim, and they did not 
choose to file a suit for declaration that 
the property was not liable to attach¬ 
ment, they could not afterwards set up a 
right as against the decree-holder who 
brings the property to sale or against 
the person who purchases the propei'ty 
in Court auction. 

The next contention of Mr. Seetharama 
ftao is that the order of the District 
Munsif did not amount to a dismissal of 
his petition, as he directed that the 
claim he notified inasmuch as lie xirayed 
in the alternative that, if it is found to 
be impossible to enquire into the claim 
now, it is prayed that the contents of 
this petition may be intimated to the 
intending bidders and that their 
signatures may be taken before the sale 
is held. The claim petition was put in 
under R. 08 of O. 21 and the right under 
which the appellants claimed was also 
set out and documents upon which 
they relied were also • mentioned in their 
claim petition and there was the prayer, 
that the claim may be allowed. In the 
light of these, it cannot be said that 
their claim petition was not dismissed. 

Mr. Seetharama Rao relied upon Ayija 
Pattar v. Attupurath Manakkal (l) and 
Parambil Sakarabi v. Chekkutti (2). 
Those cases have no application to the 
present as the claim petitions therein 
were not dismissed. Where a claim is 
not pressed, or where a claim petition is 
withdrawn or where the Court says it is 
unnecessary to dispose of a claim petition 
there is no^order underB. 61. But where 
there is an order under R. 61 disallow¬ 
ing the claim, it cannot be said that 
there is no order against the claimant. 
This case is governed by the Full Bench 
ruling in VenkatarcUnam v! Banganaya- 
kamma (3). There it was held that an 
order refusing to investigate a claim to. 

(!) [1919] M. W. N. 805. 

(3) A. I. R. 1923 ^rad. 295. 

(3) [1918] 41 Mad. 985=35 M. L. J. 335=8 
L. W. 292=(1918) M, W. N. 599 (F, B.). 


attached property on the ground that 
there was delay in filing, it is an order 
passed against the claimant within the 
meaning of O. 21, R. 63, Civil P. 0., and 
that an order on a claim petition merely 
stating that as it was late it will be 
notified to the bidders is in effect an 
order rejecting the claim to which the 
provisions of 0.21, R. 63, will apply. 
It was held in Lakskuinanan Chettiar v. 
Parasivan Pillai (4) that if a claim is 
dismissed after investigation or other¬ 
wise the mortgagee is barred after one 
year from the date of the order under 
R. 11 of the Limitation Act from suing, 
on the mortgage, the execution purchaser 
or his reijresentatives. The appellants 
not having filed a suit within one year for 
a declaration that the property was not 
liable to attachment the order on their 
claim petition is conclusive against them 
and, therefore, they cannot set up a valid 
defence to the plaintiff’s suit. The 
judgment of Mr. Justice Madhavan Nair 
is correct and we dismiss the Letters 
Patent apiieal with costs. 

Appeal dismissed. 

(4) [19191 37 ^r. L. J.T59=(1919) M. W. N. 053. 
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Spencer, J. 

{Mylavarap^t) Bangayya Naidit —Ap¬ 
pellant. 

V. 

Basana Simoji and others —Respon¬ 
dents. 

Second Appeal No. 197 of 1923, Deci¬ 
ded on 7th October 1925, from the 
decree of the Addl. Sub.-J., Vizagapatam, 
in A. S. No. 19 of 1922. 

(a) Evidence Act, S. 115 —Mortgage by Hindu 
v'ldoto as guardian of her adopt^ son — Sub- 
sequent sale of the equity of redemption by her as 
oivnet—Purchaser ?s not-estopped from redeeming. 

Where a Hindu A. N, died leaving a widow 
mid the widow put forward A. R. as 'her adopted 
sou and executed a mortgage as his guardian, and 
subsequently sold the mortgaged properties as her 
own after the alleged adopted son attained 
majority and where the vendee sued to redeem 
the mortgage ; 

Held : that he was entitled to redeem as the 
purchaser of the_widow's interest in the proi>erties 
mortgaged in ab^nce of proof that the widow had 
no interest to convey. 

ITeld ; further, that there was no estoppel. 

fP 595 C 2] 
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(d) IVofM/ffr o/iVoptfrif/ Ac/. S. 60—I7«i/r«c- fche nresenfc ^nih Cin iQi« 

iwiry^Wrigage fixing 16 years far repayment-^ u Ju July 1910, 

red^^ton can be ailowed before Ifl years» Jtangamma sold fche smfe property to tfbe 

Where Jfche mortgage deed provided that the father. On 6 th July, 1910, 

rent of the land should go towards the interest adopted son, who had attained 

® **‘’*'* mortgagee majority, sold the property to Vaddadi 

ehpuld keep the surplus as a deposit with him, Bamaswami whn in Uia vaaoaai 

and where the principal was to be discharged by t 1« j I? “ ® 

■seven instalments of not less than Rs. 200 * each J^'iiuary lyij, sold the same property to 

within 15 years* time: - Mylavarapu Venkata Rao. The plain- 

Held : that as there were no clear words which S father brought a suit in 1910 O 

mortgagor to pay the whole of the S. No. 51 of 1910, on the file of the Oonrh 
principal on or before the expiry of the mortgage rti fh« t i t uru 

term and to obtain possession of the'land, anda^t che Suboidinate Judge of Vizagapatam 

was a nsnfructnary mortgage, the mortgagee was present appellants after' dec- 

entitled to insist on the term which provided for laring the mortgage in their favour to hft 
ISy^rs enjo^ent. 86 All. 195 (P. C.) and 27 invalid. That suit was dismiss<»d 
M L J. 4^. ^oll: C.e la,o atsc..ea. right to reJeem t^ rortga^ 

given nbiS 

file fresh suit is tJie right cZrT ‘“bring another suit. In 1912 the twn 

If a suit is pre-nature at the date o£ iustitutioD daughters instituted a suit, O. 8. No 18 

deoisiou. a decree cannot «{ 1912, in the Court of the Subordinate 

is tHumiss tt‘suirw^th'’irrt^" to tiuH y^^Sapatain to declare the 

fresh sujt upon a proper cause of action. ^ adoption of Anga, Kamaswami invalid. 

[P. 597, C, 2 ] held that the adoption was not 

-1. Krishnaswami Aiyar and K. Karnes-^ decision was confirmed 

ioara Rao—iov Appellant. on appeal. One other 

y. M. Krishuaswafni Aii/ar and P. Ba,- fa«‘ requires to he mentioned, nameljl 
ptraju —for Respondents. Raogamma executed a Will on 13 frh 

Judgment. — This is a suit for re- „ bequeathing all her pro- 

demption. The plaintiffs obtained a “^ ber adopted son and 

decree for redemption in the Court of ‘^‘’■"Sbters, oue-third to him and two- 

the District Munsif of Vizagapatam and '^“'"Sbters. As Ringamma 

Mia decision was confirmed L appeal ’ ,. 1 ^ V alive, though not a party to the 
The defendants, who represent the mort- Ih "“uecessary to consider 

gagees, contend that the plaintiffs’ suit f- testamentary disposi- 

plainfciffs have no locus standi to main- the brst point the appellant’s vakiJ 

tain the suit and they are estopped from ‘b«‘‘ ‘be mortgage having been 

asserting that their vendor had any title nlltoHff ’® ‘bo adopted son, the 

to convey to them: and secondly because purchase from 

i’prsr"" p •jJKp “a r.\i 

-St Si 

widow put forward l^^aRamaswimia: taRao"’Vem 

having been adopted to I ® *’® 0 '?n‘onds that the 

husband. On 6 th April 1902 sh^e^'^ widow, having executed the plaint mort- 
euted a usufructna^v °® ‘’®®‘’ ‘'^® guardian of her adopt,^ 

Rs. 1.000. in favout of the Tst deton 1 estopped from claiming 

rSors. s S £ Hr* 
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AQii the property on his bebait if the 
adoption was a valid one as by that time 
he had attained his majority. The 
■ validity of the adoption was Che subject 
of O. S. No. 18 of 1912. It has not beau 
put in issue in this suit, although the 
•Subordinate Judge in his appeal judg¬ 
ment states that there was in fact no 
adoption. The appellants who claim to set 
up jus tertli in Venkata Kao as a defence 
to plaintiff's suit do not themselves claim 
under Venkata Rao. The plaintiffs have 
never made any i* 0 presentation as co the 
ownership of the i^roperby conflicting 
with their case in the present suit, and 
defendants have not been misled by their 
conduct. Their father purchased the 
widow’s interest in the suit property 
under Ex. A. and, as possessing that in¬ 
terest, they certainly have the right to 
redeem the property from any eucunr 
brances upon it, as bhe> are persons 
having an interest within the meaning 
of S. 91 of the Transfer of Property Act. 
■yhe defendants could only defeat the 
plaintiffs' rights bo redeem by showing 
that at the date of the plaintiffs' father's 
purchase the widow had no interest to 
convey. This they have not done, as 
they have nob attempted to show that 
Anga Ramaswami was validly adopted. 

I now pass on bo the second questior 
whether the suit is premature. The 
mortgage deed. Ex. B, is a peculiar docu¬ 
ment. It provides that the rent of the 
land should go towards the interest due 
upon the principal and that the mort* 
gagee should keep the surplus as a deposit 
with him. As the rate of interest was 
6 per cent, and the amount of the prin¬ 
cipal was Rs. 1,400, Rs. 84 out of the rent 
of Rs. 147 went towards interest, and the 
balance of Rs. 63 was to he kept by the 
mortgagee towards the discharge of the 
principal. Then there is a provision that 
tl )0 principal shall be discharged by 
seven instalments of nob less than 
Rs. 200 each within 15 years' time. 
54naUy the mortgagor contracts to bake 
hack the land and the liond at fcite end of 
the mortgage which does not appear to 
mean upon the mortgage amount being 
cleared off. The time for tlie payment 
of the instalments is not specified. Ap¬ 
parently the mortgagor was at liberty bo 
pay off the instalments at any short in¬ 
tervals at his pleasure, provided that not 
less than Rs. 200. were paid at a time, 
mliere is no express provision in Ex. B 


^hab on payment of the whole of the 
mortgage amount at any time before the 
expiry of 15 years the mortgagor can 
recover the land. It is conceivable that 
the parties intended this, but failed to 
express their intention in proper lan¬ 
guage. As such a term gives an advan¬ 
tage to tlie mortgagor, it was necessary 
that it should be clearly expressed. The 
mortgage deed being dated 2nd May 1906, 
the term of the mortgage did not 
expire till ' 2nd May 1921, and this 
Suit, having been instituted on 
23rd April 1919 is prima facie premature. 
In the plaint the cause of action is stated 
to have arisen on the date when the 
mortgagor gave notice of his intention to 
redeem, which is obviously wrong. 

In Bakhtaioar Begam v. Husaini Kha- 
num (l) their Lordships of 'the Judicial 
Committee quote the judgment of the 
Allahabad High Court to this effect : 

Ordinarily, a mortgagor cannot, before the 
* time limited for payment to the mortgagee ex' 
pires, take proceedings to redeem. The reason 
for this is that it was the agreement of the parties 
that the mortgage should, during the intervening 
time, remain as security for the money advanced, 
and, therefore, it is not competent for either 
party to disturb that relation. 

They go on to observe in their own 
words : 

But there is nothing in law to prevent the 
parties from making a provision that the morb* 
gugor may discharge the debt within the specified 
period and take back the property. Such a provi¬ 
sion is usually to the advantage of the mortgagor. 

In Bir Mohamad Eowther v. Nagoor 
Roivther (2) a Bench of this Court, follow¬ 
ing the Privy Council ruling held, that a 
mortgagor could not be allowed to redeem 
the mortgage before the expiry of the 
term mentioned in the mortgage deed 
unless there .was a contract to the con¬ 
trary in favour of the mortgagor. In 
Vadjn y. Vadju (3) it was held that the 
mere use of the word * within ” was not 
sufficient indication that the mortgagor 
might redeem before the expiration of 
the term. Westropp, 0. J., stated the 
general principle to he that the right to 
redeem and the right to foreclose must 
ordinarily be regarded as co-extensive. He 
remarked that if there was an intention 
to make the mortgagor’s position more 
favourable than the mortgagee’s, some 
stronger expression should have been 
used in the document than the Marathi 
word '^ant" which signifies within a cer- 


(l) 

[1914' 

36 All. 195=41 I.A. 84 (P.C.h 

(2) 

1914' 

27 M. r.. J. 483. 

(?) 1 

[1880" 

5 Bom. 22. 
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tain date.*' In Rose Ammnl v. Ra^a’ 
ra^iftam Ammal (4), Shephard,!., observed 
that-the rule of mutuality is not an in* 
dexible and universal one and that if the 
parties ihtend that redemption should 
take place only at the end of the given 
term, they should indicate that' intention 
in the words of the deed. This seems to 
put the onus on the wrong shoulders, as 
the learned Judge was dealing with an ex- 
. ception to a general rule. In Chandu v. 
Koaja Poojari (5), Wallis, 0. J., and 
Seshagiri Aiyar, J., referred to the mort¬ 
gagor's right to redeem before the end of 
the period and to the Privy Council 
decision in BaWitawar Begam v. Husaini 
Khanum (l) and they allowed redemption 
to be made in view of the provision in 
the mortgage before them providing for 
payment by mortgagor on or before a oer* 
tain date. In Narasimha Rao Pantulu 
V. Seshayya (6) Devadoss, J, allowed a 
mortgagor to redeem before the expiry of 
the term as an equitable remedy called 
^ for in the oiroumstanoes of that case. 

In the document before me there 
are no clear words which permit the 
mortgagor to pay the whole of the princi¬ 
pal on or before the expiry of the mort¬ 
gage term and to obtain possession of the 
land. As it is a usufructuary mortgage 
* the mortgagee is entitled to insist on the 
term which provided for 15 years’ enjoy 
ment : see Shephard and Brown’s Com¬ 
mentary on S. 60 of the Transfer of 
Property Act, p. 260. of 7th Edition, 
The mortgagee, under the terms of this 
document, could not enforce his rights 
until the full 15 years were over. There 
must be mutuality in such an agreement. 
It^ is provided that the profit or loss 
^ arising from the yield of the mortgagee 
land should be borne by the mortgagee. 
He may have been unwilling to take a 
mortgage *for less than 15 years, and he 
may fairly have expected the losses in 
unfavourable years to be made good by 
gains in more favourable years. I think 
that I am bound to follow the decision in 
Bakhtawar Begam v. Hitsaini Khanum 
(1) and the decision of a Bench of this 
Court in Bir ^fohamad Rowt^^er 
V. Nagoor Rowther (2). 

The respondents* vakil has pointed out 
that although the cause of action for 
^ may not have arisen at the 

[1900] 28 Mad. 83. ~ 

5! [lOiej M.UJ. 86. 

<6) A. I. R. 1926 Mad. 825, 


date of the plainti more than 15 years 
had elapsed at the date of the hearing of 
the first and the. second appeals. The 
Subordinate Judge has also relied on this' 
circumstance. In Subharaya Ghetty y. 
Nachiar Ammal (7) a Bench of this Court 
under special oiroumstanoes, granted a 
decree where t)ie cause of action arose 
subsequent to the date of suit. That case 
is inconsistent with the decision in 
Ramanadan Gheiti v. Pulikutti Servai {Q) 
where the rule of procedure that a party 
suing for possession must show that on 
the date of suit he was entitled to relief 
is followed.^ Suits for partition are excep¬ 
tions to the general rule^ In Doraistoami 
Pillai V. Chinnia Goiindan (9) it wag 
held that a suit for redemption was 
liable to he dismissed on the pleadings in 
the plaint, and the plaintiff during the 
pendency of the suit obtained a convey¬ 
ance which cured his want of title and 
he was to amend his plaint and obtain a 
decree for redemption. In that case, the 
flaw in the plaintiff’s right to redeem was' 
not that his suit was premature in point 
of time, but that he had not got title from 
the true owner. The 'case is not an 
authority for the proposition that if a 
suit is premature at the data of institu¬ 
tion a decree can nevertheless be granted. 
In my opinion ’the only course where the 
plaintiff brings his suit before the causa 
of action arises is to dismiss the suit with 
liberty to bring a fresh suit upon a proper 
cause of action. 

The second appeal is, therefore, 
allowed and the suit will be dismissed' 
with costs throughout. 

Appeal allowed* 

(7) 7 li. W, i03=(1918) M.W.N. 199. 

(8) [1898] 21 Mad. 288=8 >1. Ij. J. I2l 

(9) [1918] 7 U W. 336, 
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ijs Civil P.C., O, 1, iif, 3 —‘Suit for specific per- 
formance of a contract to sell—Property agreed to 
he sold mortgaged to a third person—Vendor deny^ 
ing validity of niortgage^Mortgagee can he made 
a party defendant. 

Xf in a suit for spaoifio performance of a con¬ 
tract for sale it is found that the property agreed 
to be sold is mortgaged but the vendor contends 
that the mortgage is not .binding on him being 
v/ithout consideration the Just and proper course 
v.'ill be to implead the person who claims to be a 
mortgagee and to adjudicate on all questions of 
the validity of the mortgage in the suit itself 
60 as to enable the purchaser to be free from 
Mill future risk and liability of the property 
60 agreed to be bought from the person 
agreeing to sslh although there can be no 
objection to the general rule ^that persons who 
do not claim underithe. .parties^to a.qontr^pt. and 
are strangers to it should not bp made parties*and 
there is also the other rule that persohs claiming 
adversely to both the parties to a-suit- for specific 
performance or for redemption of a mortgage 
ought not to be made parties. It is difficult to see 
how it can be said that a person, who claims 
under a mortgage created by the predecessor in 
title of the person who agrees to sell, claims an 
mterest which is hostile to both parties or that 
he is a person who ought nob to be joined under 
any provisions of the Civil P. C. Considercafcions 
of justice and equity demand that in such a case 
there should be one suit filed to adjudicate all 
matters in dispute and the plaintiff should not be 
made to have a recourse to another suit. 

[P. 599. C. 2, P. 601, C, 2] 

A. Krislxnasioamy Iyer M. Patan^ 
foli Sastri —for Pefcifcionei’. 

A. S7‘iniva$a Iyengar and S. R. Muthn- 
^swa^ny Iye7 —for Respoudenfes. 

Judgment. —This is an application to 
set aside the order of the Subordinate 
Judge who dismissed the suit against the 
.second defendant holding that he was an 
improper part>. The suit was filed by 
the plaintiff to enforce specific perfor¬ 
mance of a contract to purchase certain 
property for Rs. 70,000. There was a 
mortgage over the pioperty created by 
the pred 0 cessor“in*bifele of the first defen* 
dant, who was tlie person who contrac 
ted to sell the suit prof^eity to the plain¬ 
tiff. for a principal sum of Rs. -50,000. 
The first defendant denied that the mort¬ 
gage was binding on the i)roperty oi; the 
ground that it was a fraudulent and 
collusive transaction entered into by the 
predec0S3or-in-title through whom he 
claims for the purpose of defrauding the 
creditors and that any consideration 
passed tor that mortgage. The plaintiff 
who had agreed to purchase the proper* 
ties, got a varthamanam letter, Ex, 0., 
whereby the first defendant agreed to 
indemnify the plaintiff against all claims 
by third persons. The plaintiff in this 
suit joined both the first defendant who 


was the person with whom he entered 
into the oontraot to sell, and the second^ 
defendant who was the person who 
claimed as a mortgagee under a mortgage^ 
created by the predecessor-in-title of the 
first defendant for a principal sum of 
Rs. 50,000 the interest on which would 
amount to a great deal more, the defen¬ 
dants inter se disputing the validity of 
the mortgage, the first defendant saying 
that there was no mortgage which can be* 
enforced against the property and the 
second defendant that it was a valid 
mortgage. 

Now the difficulty in this case is as to 
what the plaintiff has to do? If the second 
defendant is discharged from the suit, the 
plaintiff would be in the position of 
having to imy the second defendant the 
full mortgage-money which the first 
defendant may draw out, and the day 
after there might be a suit against the 
plaintiff on the mortgage under which 
the second defendant claims, and, if the 
first defendant's case that the mortgage 
was fictitious or a sham transaction is 
not time, then the plaintiff would have 
to pay that amount over again. It was 
suggested that the plaintiff might pay the 
money in Court under S. 83 of the Trans¬ 
fer of Property Act and leave it to the- 
defendants to fight out the question : but 
the trouble is that the plaintiff on the 
date of the suit was merely an indivi*^ 
dual in possession of an agreement to sell 
and S. 54 of the Transfer of Property 
Act says that a contract for the sale of 
immovable property is a contract that 
a sale of such property shall take place 
on terms settled between the parties and 
that it does not of itself, create any in¬ 
terest in or charge of such property : the 
plaintiff, therefore, is a person who, by 
reason of the agreement to sell, has no 
interest in the property. 

As regards the paying of money into 
Court under S. 83, the section states 
that the person who can deposit in Court 
would be a person who could file a suit 
for redemption. It says that the mort¬ 
gagor or any other person entitled to 
institute such suit (that is a suit to 
redeem) may deposit' the money, into 
Court. S. 91 enumerates the persons 
who may redeem and a person who has 
merely got an agreement to sell the pro¬ 
perty does not fall under any of these 
categories. So that, the remedy under 
S. 83 is not open to the present plaintiff. 
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Taming bo the Specific Belief Act, we 
find in 01. (o) of S. 27, (which states 
* against whom a contract can be en~ 
forced that it can be enforced) 
against any person claiming under a 
title which, though prior to the contract 
and known to the plaintiff, might have 
p been displaced by the defendant.” In 
this case the first defendant, if his case is 
true, can file a suit against the second 
defendant to have that mortgage declared 
invalid and not binding, so that he can 
displace a title which was created by 
his predecessoi’S'in* title. S. 27, therefore, 
seems to me to provide for a case like 
the present and enable the plaintiff to 
file a suit against the first defendant who 
executed the agreement to sell and the 
second defendant who claims under a 
title of the first defendant, which title 
the first defendant can file a suit to 
displace, on the ground that it was a 
fraudulent transaction brought about to 
defraud the creditors and that no consi- 
^ deration passed therefor. It seems to 
me that in a case like the present, the 
only convenient course would be to allow 
both the first defendant, who executed 
the agreement, and the second defendant 
who claims under an encumbrance, to be 
joined as parties, whereby the dispute 
• between the person who claims an inte¬ 
rest in the property as a mortgagee may 
be settled. That is the only safe way of 
keeping the plaintiff really indemnified. 
In that suit if it is decided that the 
mortgage is valid, the money which the 
plaintiff has paid into Court under the 
decree would be appropriated in such a 
way as to keep the plaintiff free from all 
future troubles. I see very little justice 
in making the plaintiff, in a suit like 
this, pay the money into Court, and al¬ 
lowing the defendant to draw the money 
and then leaving the plaintiff at the 
mercy of the person who claims under a 
mortgage which he can enforce later on 
with interest for the intervening period: 
for that would be the result of striking 
out the second defendant in a case like 
this and lotting the suit to proceed 
against the other party. 

^ Beferenoe was made to the fact that 
m the varthamanam letter there is ac¬ 
tually a promise to indemnify the plain- 
tiff against any loss ultimately sustained, 
and that, till the loss is sustained, the 
plaintiff has to pay the money and take 
his chance of getting it back or not under 


the indemnity clause. 1 think the deci¬ 
sions cited by Mr. Patanjali Sastri, are 
in favour of the view that it is not neces¬ 
sary that actual damage should be caused 
before the party affected can act. In 
Wolmershausen v. GtUlick (1) and Eastern 
Shipping Co. v. Quah Beng Kee (2) the 
person who was ultimately to pay was 
made a party. The case of the plaintiff 
here is this. He has got an agreement to 
sell ; that the person who has got to sell 
denies that there is any mortgage on the 
property which is binding on it and there 
is the second defendant who claims under 
a mortgage not executed by a stranger 
claiming a paramount title but by the 
predecessor-in-title of the first defen¬ 
dant. There is also an indemnity clause 
in the varthamanam letter saying that 
he should be indemnified against any loss 
he may sustain if rival claims were 
established. Now, the plaintiff naturally 
says: 

1 am ready to pay money to the first defendant 
as I am bound to do under the contract. If there 
is any mortgage, I am entitled to see that the 
money is paid to tlie discharge of the mortgage so 
as to give me a c ear title. Therefore let that 
question b.i decided before the money is paid into 
Court. 

Cl. IS (c) of the Specific Belief Act 


says : 

Where the vender professes to. sell unencumbe¬ 
red properly but the property is mortgaged for an 
amount not exceeding the purchase-nionev, and 
the vendor ha^i in fact only a right to redkm it, 
the purchaser may compel him redeem the 
mortgageo and to obtain a couveya^ice from tUe 
mortgagee. 

I see there is nothing either in 
justice or in equity to compel this 
to bo done by a separate suit, 
and where the vendor says that there is 
no mortgage which he has to redeem and 
that the^ mortgage set up was a sham 
transaction, I see nothing to i^re- 
vent that question being tried if the 
suit for specific performance itself by 
making the person, who claims a title, a, 
party to that suit, where that party 
claims under a sale created by the ven¬ 
dor’s pvedeoessors-in-title. Having re¬ 
gard to these considerations it seems to 
me that, in cases like the present the just 
and proper course will be to implead the 
person who claims to be a mortgagee and 
to adjudicate on all these questions in 
the suit itself so as to enable the pur- 
o haser to b e fre e from all future r isk and 

^ 614=3 EL 610=68 L Xi 

i'i) UM4] A.G. m=*0 T.UB. 100=98 T. J 
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liability. Unless I am compelled to bold 
by any provisions of the Civil. P. C.,’ or 
the Specific Relief Act that such a suit 
would be bad, I do not see why the most 
general principles as to not making per¬ 
sons, not parties to contract, parties 
should stand in the w*ay. 

There can be no objection to the general 
rule that persons wlio do not claim under 
the parties to a contract and are stran¬ 
gers to it should not be made parties. 
There is also the other rule that persons 
claiming adversely to both the parties to 
a suit for specific performance or for re¬ 
demption of a mortgage ought not to be 
made parties, Applying these general 
principles to the facts of a case like the 
present it is difiicult to see how it can be 
said that a person, who claims under a 
mortgage created by the iDredecessor in 
title of the person who agrees to sell, 
claims an interest which is hostile to both 
parties or that he is a person w’ho ought 
not to be joined under any provisions of 
the Civil P. C. The Specific Relief Act 
makes ample provision for protection of 
the interests of the person who agrees to 
buy the property subject to encumbrances. 

Reference was made by the respondent 
to the case reported as Appala Naidu v. 
Chengalvala Jotjiraju (3). That was a 
case where a suit for specific performance 
was filed against a person who agreed 
to sell and against mortgagee on a mort¬ 
gage created by tlie person who contract¬ 
ed to sell the property. The mortgage 
was with possession. The learned Judges 
in that case stated tliat there was mis¬ 
joinder as regards tlie mortgagee dealing 
with the disputes between the mort¬ 
gagee and the mortgagor. They say. 

Further as the 1st d^jfcnclant now disputes the 
validity of the mortgnge, the amount due there- 
underbill be paid into the Court by the plaintifi 
under S. 83 of the Transfer of Property 
Act, and if, within three mouths, the 1st defen¬ 
dant has not taken proci?eding to set aside the 
mortgage and to establish his right to the money 
it will be paid over to the mortgagees. 

But the learned Judges un¬ 
fortunately failed to see that S. 83 would 
not cover a case like that, because the 
vendee (the plaintiff) could not pay the 
money into Court under that section as 
he had no right to redeem the property. 
With great respect, it seems to me that 
that remedy would not help the parties 


in this case, because they may be met by 
the objection that the money could not be 
paid into Court under S. 83. 

Oases have been refei red by the res¬ 
pondents’ vakil which relate ■ to para¬ 
mount titles set up by a person not a party 
to tbe contract, for example Howard v. 
Miller (4). That was clearly a case where 
the person claiming the property was 
not a party to the contract but a person 
who claimed adversely both to the ven¬ 
dor and to the vendee. The eases re¬ 
ported iis Rangayya Reddi v. Suhramariya 
Aiyar (o) and Ahmedbhai v. Dinshaw (6) 
are cases where joint family property 
was agreed to be sold and it was held 
that the co-owners who disputed the vali¬ 
dity of the transaction were not proper 
Ijarties. The claim was by persons not 
parties to the contract but by persons 
who claimed adversly both to the person 
who contracted to sel] and to the per¬ 
son who contracted to buy. 1 do not think 
that these cases afford much help in a 
case where there is a mortgage created 
by the predecessor-in-title which mort¬ 
gage is attacked and there is a dispute 
between the vendor and the vendee as to 
the validity of that mortgage. It seems 
to me that considerations of justice and 
equity demand that in such a case there 
should be one suit filed to adjudicate all 
matters in dispute and, as I find no de¬ 
cided cases which actually decide tlie pre¬ 
sent question, I do not see why tlie suit 

as framed should not go on, 

I reverse the order of the Subordinate 
Judge and direct that he proceed to try 
the suit as framed according to law. It 
will be open to him in the process of the 
suit to direct any moneys whieh the 
parties are legally bound to pay to be paid 
into Court and to pass such orders as to 
taking security or on payment as he 
thinks fit. 

I allow the petition with costs against 
the second respondent. 

Petition allowed. 


(4) [1915] A. O. 318=84 I.. I. P- C. 49=112 
li. T. 403. 

ib) [1917] 40 Mad. 305=32 M, L. J. 5<5= 
5 L. W, 797 (F. B,). 

•e) Bom. Jj. K. 3061. 
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r Full Bench 

Coxjtts-TrotteR, C. J., Krishxan 

AND Beasley, JJ. 

Bamahhadra Thevar and others —De¬ 
fendants 1 to 3—Appellants. 

V. 

A7‘uiiachala7)i Pillai and another — 
Plaintiffs 1 and 2—Respondents. 

Appeal No, 226 of 1924, Decided on 
15th January 1926, from the decree of 
the Sub-J,, Tanjore, in O. S. No. 183 of 
1922. 

sy. ty. Transfer of Properly Act, S. S4 —Deposit 
in Court is special form of tender—Mortgagee 
refusing to withdraw—Mortgagor withdrawing 
money from Court after such refusal—If mort¬ 
gagor is still willing and ready to pay, he Is not 
liable for Uiterest, 

A deposit in Court under S. 34 is only a special 
kind of tender, designated to make available a 
sure mode of proof to the mortgagor of the fact 
that he has made a tender, and when the deposit 
is withdrawn by the mortgagor from Court on 
mortgagee's refusal to withdraw, mortgagor’s 
liability to pay interest depends upon the ques' 
tion whether the mortgagor, notwithstanding his 
withdrawal, remained ready and willing to pay 
throughout. The fact of the tender raises the 
presumption that the debtor continued ready and 
willing to pa}’’, and the burden is cast upon the 
creditor to show that he W’as either not willing 
or not able to pay because he had utilized the 
moneys for other purposes ; 36 Mad. 44 and 
A. I. a. 1922 All. 181, Dissented from. 

[P C04 G 2, P 605 C 1] 

K. -8. Krishnaswami Aiyangar — for 

Appellan ts. 

N, S. Srinivasa Aiyar and S. V. Narat/- 
ana Aiyar-'tov Respondents. 

Order of Reference. 

Phillips, J ,— The first ix)int for con¬ 
sideration is the construction of the mort- 
Q&ge deed executed by the father of the 
Defendants Nos, 1 to 3 in favour of the 
Ist plaintiff’s nnuiager, 4th defendant. 
The lat plaintiff on his own behalf and 
on behalf of his minor son, 2nd plaintiff, 
sold certain property to the father of 1st 
defendant under Ex. 1 on 11th Septem¬ 
ber 1909, There was a prior mortgage 
on this property, dated 9th Fohx’uary 
1908. As there was this prigr mortgage 
and also because one of the vendors was 
a minor, the 1st defendant’s father did 
not pay the whole of the purchase money, 
out retained a sum of Rs, 4.625. On the 
loth September 1909 the Ist defendant’s 
father hypothecated the property he 
bought for this amount and stipulated 
that the 1st plaintiff should execute a 
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security bond for Rs. 6,000 on or before 
the 14th September 1910. 

The relevant provisions in this mortgage 
deed, which we have to construe, are as 
follows: 

1 shall pay the aforesaid amount of ijrincipal 

together with the interest.as soon as 

you execute and get registered before the 14th 
^ptember 1910, a security bond in respect of 
immovable properties estimated by the mediators 

at Rs. 6,000 .If security is not given 

before the said stipulated date, I shall, up to the 
date on which the security is given, add interest 
on principal and interest on interest at the said 
rate with twelve months* rests and pay you the 
amount of principal and interest accrumg 
due. , . . 

The lower Court has held, and I think 
rightly held, that the execution of this 
security bond was a condition precedent 
to the demand for the mortgage money 
and that therefore this suit for the money 
is not maintainable because the security 
bond had not been executed, but as the 
parties came to an agreement during the 
suit that the mortgage should be adjusted 
by means of this suit and that the suit 
should not be dismissed, the lower Court 
proceeded whtli the trial and held that 
there was no obligation on the 1st plain¬ 
tiff to execute a security bond on any 
particular date and that therefore the 
mortgagor must pay compound interest 
on the amount of the mortgage from 
September 1910, because the deposit 
made in Court was not a valid deposit, 
being conditional. This conclusion is 
somewhat inconsistent with ^he finding 
that the execution of the security bond 
was a condition precedent to the enforce¬ 
ment of the mortgagee’s light, and it is 

now contended for the appellant that 
the 1st plaintiff" was bound to execute 
the security bond after the date fixed 
therefor, namely, 14th September 1910, 
and that therefore, when the mortgagor 
deposited the mortgage amount coupled 
with a request for the execution of the 
security bond, it was a valid tender under 
S. 83 of the Transfer of Property Act, 

coupled with this con¬ 
dition, The question therefore for deter¬ 
mination is whether the mortgagee was 
under an obligation to eneoute the 
county bond, an obligation which can 
be enforced by tlie 1st delendant. 

To adopt the interpretation put i^xin 
the document by the lower Ckmrt is to 
hold that the mortgage is irredeemable 
except at the option of the mortgagee, 

and this would constitute a clog on tlm 

equity of reilemptior which cannot be 
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enforced. Oonsequenfcly, if the language is 
ambiguous, I think that we must adopt 
an interpretation which would remove 
that clog. The document itself is an 
extraordinary document because it pro- 
vides that on default by the mortgagee 
the mortgagor is to be penalized, and, 
similarly, if the mortgagee fulfils his 
bargain, and the mortgagor commits de¬ 
fault, the mortgagee is to be penalized 
by the compound interest being reduced 
to simple interest. However this may 
be, T think it is undoubted that there 
was an obligation on the mortgagee to 
execute this security bond, and con¬ 
sequently that obligation could be 
enforced by the other party to the con- 
ti’act. He was therefore entitled to 
demand a security bond before paying 
the money, and the execution of the 
security bond was not left to the will of 
the mortgagee to perform at any time he 
chose. If that is the correct view, the 
deposit of the mortgage money, coupled 
with a request for the security bond, is 
not a deposit coupled with a condition 
outside the contract : for the condition 
was one enforceable under the contract. 
The deposit was therefore a valid deposit 
under S, 83. 

There remains then the question 
whether the mortgage money ceases to 
hear interest from the date of deposit 
under the terms of S. 84 of the Transfer 
of Proj)erty Act. Notice of the deposit 
was sent to the plaintiff, but he refused 
to accept the money and subsequently 
the 1st defendant withdrew the amount 
from Court. On similar facts it was held 
in Krislinasioami Chettiar v. Ra^no.sivaini 
Chettiar (l) that interest did not cease 
to run, the ground for the decision being 
tliat tlie deposit must be left in Court in 
case the mortgagee changes his mind. 
This dacision is somewhat at variance 
with the decision in VeUiyuda N’apakar 
V. Hyder Hussan Khan Sahih (2), where 
it was held that once a tender had been 
made and refused, interest ceases to run. 
although in that case the money had 
been taken back from the mortgagor by 
the lender after refusal by the mortgagee. 
Tito decision in Krishnaswami Chettiar 
V. Ha niaswami Chettiar (1) was con¬ 
sidered in Thevarana- Reddy v. Venkata- 
chahi. Pn i lithaa (31 where Ayling and 

(1) [1010] 35 Mad. 44=:(1911) 1 M. W. N. 89. 

(2) [19091 33 Mad. 100. 

[1014] 1 L. W. 595. 


192& 

Tyabji, JJ., differed. The case went up 
in appeal and was decided in Thevaraya 
Beddy v. Venkatachala Panditkan (i). 
I was one of the members of that Bench 
and dissented from the decision in Krish' 
naswami Chettiar v. Bamasivami Chettiar- 
(l), and apparently Abdur Rahim, Offg. 
C. J., was inclined to the same view,, 
although be held that it was not neces- 
sary to decide the point. On the other 
hand Seshagiri Aiyar, J., was of opinion 
that Krishnaswami Chettiar v. Bama- 
swami Chettiar {l) was rightly decided. 
The question has been considered in 
Hukam Singh v. Bahii Gal (5). and there 
a Bench of that Court followed my judg¬ 
ment in ■ Thevaraya Beddy v Venkata’' 
chain Pandithan (4), and accepted the 
reasoning therein. 

I have very little to add to my judg¬ 
ment in that case, but I will add a few 
words regarding the decision in Krishna- 
swaini Chettiar v. Bamasiuami Chettiar 
(l), from which I venture to differ. In 
the judgment in that case the question 
was asked whether, when the mortgagor 
had deposited the money, and issued a 
notice to the mortgagee, he had not done 
all that has to be done by him to enable 
the mortgagee to take the amount out of 
Court; and can he then withdraw the 
money even before the mortgagee appears 
to claim it ? The answer was given in 
the negative; and a further question 
was asked : Why should he be at libertj 
to do so because the mortgagee appears 
and refuses to take it ? The answer I 
would give to that question is that the 
mortgagee is under a duty to take the 
money when tendered, and the cessation 
of interest on his refusal is a penalty for 
not performing his duty of submitting 
to redemption. A mortgagor might be 
able to collect the mortgage money and 
interest accrued to date of deposit, hut 
unable to raise any more to meet further 
interest. Is he to be compelled either 
to forgo his undoubted right to redeem, 
or else to leave his money lying idle, 
until the mortgagor chooses or is com¬ 
pelled to accept it ? In the case of a 
usufructuary mortgage the injustice to 
the mortgagor is obvious as he is deprived 
of the benefit of his property and of his 
money. One consideration which 
appears to have escaped the notice of 

(4) [1916) 40 Mad. 804=31 M. L. J. 54S=4 
L. W. 433=(191G) 2 M. W. N. 321. 

(o) A. T. -R. 1922 AU. 161. 
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the learned Judges in that case is that 
if the mortgagor leaves his money in 
Oonrt deposit after refusal by the mort* 
gagee it might lapse to Government be^ 
fore the amount is withdrawn ; who, in 
that ease* is to bear the loss, the mort' 
gagor or the mortgagee ? 

In the present ease the deposit was 
made in 1913 and this suit was not 
brought until 1922. If, therefore, the 
1st defendant had left the monev in 

A 

deposit, the money would long ago have 
lapsed to Government. Section 84 is 
very clear and says that interest shall 
cease when once the mortgagor has done 
all that he can to enable the mortgagee to 
draw the money. When a mortgagee 
has received notice that the money is 
actually in Court and that he can draw 
it at that time, what more can be done 
by the mortgagor to enable him to draw 
it ? Proceeding strictly on the inter¬ 
pretation of the section I still adhere to 
my opinion that Krishnaswami Chettiar 
V. Bamswami Ohettiar (1) is wrong and 
I am inclined to think that the Legisla¬ 
ture did not intend to make the law in 
India identical with the law in England. 
In England, when a tender has been made 
it is also necessary that the mortgagor 
should always be ready to pay the 
amount, but the burden of proving that 
he is not so ready is on the mortgagee. 
I take it therefore that, when there has 
been a tender and there is no evidence 
of any subsequent refusal to pay, the 
provisions of the English Law would be 
complied with, and the tender would be 
valid, except perhaps in oases where it 
was shown that the tenderer had subse¬ 
quently derived profit from the money 
tendered. 

As the question is one of some impor¬ 
tance, and there is a divergence of views 
in this Court, I think that the question 
^ould be referred for decision to a Full 
Bench. Accordingly the appeal is sub- 
fenitted to a Pull Bench for decision. 

The Memorandum of Objections is 
di^issed with costs. 

Odgert, J. —(His Lordship set out 
, as given in the judgment 

of Phillips, J. and proceeded.) The 
clause as to the furnishing of the 
security bond seems to be clearly a clog 
on the equity of redemption as the mort- 
Wge money cannot be claimed without 
Sttoh bond and no time is provided within 

which (after 14th September 1910) such 


security bond is to be furnished and 
compound interest is to run “up to the 
date on which the security is gi\en.”^ 
Therefore interest is to run on for any 
length of time until the mortgagee thinks 
fit to render himself competent to accept 
it by executing the security bond. This 
appears to render the clause invalid. 
The minor has, however, become a major 
and has offered to accept mortgage 
money. The real question is therefore 
the second, the question as to the deposit. 
On 6th August 1913, the father of 
Defendants 1 to 3 deposited the necessary 
amount in Court and tendered it to 4th 
defendant who however refused to take 
it out, whereupon the Court referred the 
father of Defendants 1 to 3 to a regular 
suit by its order, dated 15th November 
1913. The Subordinate Judge held that 
the tender was not unconditional because 
Defendants 1 to 3 requested that 4tb 
defendant should first furnish security as 
provided for in Ex. A before lie drew the 
money. The Subordinate Judge holds 
that the condition is against the terms * 
of Ex. A. This I am unable to under¬ 
stand as the money can clearly not be 
taken by the mortgagee unless and until 
a security bond is provided as stated in 
Ex. A. I do not see how under the 
circumstances this can be regarded as a 
conditional dex>osit so as to render the 
deposit invalid. The main question 
argued before us, however, was as to the 
consequent cessation of interest for ano¬ 
ther reason, viz., that although defen¬ 
dants made a deposit and kept the money 
in Court for about a year, thev subse¬ 
quently withdrew it. This is a pure 
question of law on which there is some 
apparent conflict of opinion. 8. 84. 

Transfer of Property Act. reads as 
follows : 




S or deposUed in Court uiider 

S. 83 the .imount remaining duo ou the mortgige 

Ir e.rV tender or as soon as the mortgagor 

f aforesilid has do.^^U 

the 

A/ioi; Santb (2), a case of tender the 

‘‘tender” does not imply 
that the tenderer must always be «ad^ 

in T contrary 

^ Calcutta did not 

applv There does not apjieer to ho inv 
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distinction drawn in t)ie section between 
tender and deposit. In Krishnaswanii 
Chettiar v. Baviastoami Chettiar (l), a 
case of deposit, it was held that a con¬ 
tinuance of the deposit was necessary to 
obtain the benefit of the section. The 
English cases as to the necessity for 
continued readiness to pay in the case of 
tender were relied on and the case m 
Velayuda Nauakar v. Ryder Rnssan 
Khan Sahib (2), distinguished on the 
ground that there was there no allegation 
of a subsequent demand by the mortgagee 
for the amount and that mortgagor failed 
to pay and also because the matter was 
clearer as regards deposit as distinguished 
from tender. “We cannot speak of a 
person having deposited in Court if he 
has withdrawn bis deposit.” 

In Thevaraya Reddy v. Venkatachala 
Pandithan (3), a case heard by Ayling 
and Tyabji, JJ., there were disputes 
among the mortgagee’s representatives, 
and the money deposited was not taken 
out for a year after which the mortgagors 
withdrew it. Ayling, J., thought that 
Krishnaswami Chettiar v, Ramaswami 
Chettiar (l) governed the case and that 
the ruling should be sustained in the 
absence of a reference to a Full Bench. 
Tyabji, J., on the other liand, thought 
the ruling in Krishnaswami Chettiar v. 
Ramaswami Chettiar (l), was wrong and 
tliat Velayudha Nayakar v. Ryder Rus- 
san Khan Sahib (2), was the correct view 
on tlie ground that it was not shown that 
the English Law differed from the Indian 
Law and that the English Law makes a 
tender perfect and complete unless the 
party impeaoliing its completeness shows 
an absence of readiness to pay. He 
exalnined the English Law and aaded 
that the facts in Krishnaswami Chettiar 
y. Ramaswami Chettiar {l), and in the 
case before him, were dilierent. On this 
difference of opinion a Letters Patent 
appeal was taken and the decision is 
reported in Thevaraya Reddy v. Venhata- 
chala Pandithan (4). It was heard by a 
Bench of three Judges of whom my 
learned brother was one. Abdur Rahim, 
Olfg. C. J.. held that the interpretation 
of S. 8-1 in Krishnasiva7ni Chettiar v. 
Ra7nasii'(i7}ii Chettiar (1) was that 


The Twiposit in order to be effective under 6. 84 
mnst remain in Court nntil the mortgagee or his 
nicces);or in interest has been enabled or is in a 
po^itioI) to \vithdra^\■ it. 


8esiia,L;iri 


Aiyar, J., held that 


Kr/sr, na~ 


swami Chettiar v. Ramasroami Chettiar 
(l) was rightly decided. Phillips, J., on 
the other hand, thought that this deci¬ 
sion was wrong. He said =: 

the cessation of interest is the penalty imposed 
upon the mortgagee for refusal to accept the 
money when offered and this penalty is riot 
remitted because he changes his mind when it is 
too late. 

The learned Judges, however, held 
that, in the case . before them, the cir¬ 
cumstances were different, and as the 
mortgagors failed .to have the deposit in 
Court sufficiently long to enable th^ 
mortgagees : to draw the amount they 
failed to do all they had to do under the 
section. This opinion of Phillips J., in. 
Krishnaswa^ni Chettiar v. Ramasioami 
Chettiar (l) has recently been approved 
by the Allahabad High Court in Rukam 
Singh v. Bahu Bal (^. The English Law 
is set forth inter alia in Bank of Rew 
South Wales v. O'Connor (6). 

In Fisher on Mortgages (6th Edition), 
S. 1851, it is stated that 

interest will cease to run upon the mortgage 
debt from the time at which a proper tender of 
the whole amount is shown to have been made. 
But it ought to appear, that, from the time of 
the tender, the money was kept ready by the 
mortgagor, and that no profit was afterwards 
made of it ; upon proof of the contrary whereof 
the interest will still run. 

The principle in English Law being 
apparently that if the mortgagor was to 
have the benefit of cessation of interest 
on the mortgage, he must not have earned 
interest on the money el^where in the 

meantime. t i.i * i 

In this state of the authorities, I think 

it is desirable that the point should be 
settled. The point is essential to the 
appeal which therefore should he referred 
to a Full Bench as proposed by my 
learned brother. 

Judgment. —In our opinion a deposit 
in Court under S. 84 is only a special 
kind of tender, designed to make available 
a sure mode of proof to the mortgagor of 
the fact that he has made a tender. If 
he tenders in the ordinary way and that 
tender is denied he may be defeated by 
false evidence ; if be tenders by deposit 
in Court the matter i= proved for him by 
the record. 

We do not agree witii the view of 
Phillips, J., that once the money is 
deposited and a reasonable time given to 
the mortgagee to take it out, interest 

(6) [1889} 14 A. 0. 273=68 L. J. P-O. 82=6Q 
L. T. 467=38 W. R. 465. 
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irheiesdto ^oaxmcitr be allowed in any 
mroamatanoes. Nor do we agree with 
the view apparently adopted in Krishna’ 
Swami Gkettiar y. Bamaswavii CheUiar 
(1) that if after depositing the money in 
Court,.the mortgagor withdraws it, his 
original deposit is to be treated as nullity; 
in other words, that he is to be regarded 
as never having tendered at all. 

In our opinion the deposit operated as 
a tender, and the only question properly 
arising was whether the mortgagor, not* 
withstanding his withdrawal, remained 
ready and willing to pay throughout. 
The better opinion seems to be that the 
fact of the tender raises the presumption 
that the debtor continued ready and 
willing to pay, and that the burden is 
cast upon the creditor to show that he 
was either not willing or not able to 
pay because he had utlized the moneys 
for other purposes. And it may be that 
the fact of withdrawal might, in certain 
circumstances, in itself be some evidence 
of unwillingness to pay. But, however 
that may be, hero there was an allegation 
in para. 6 of the written statement that 
the defendants had always been ready 
and willing to- pay. On that no issue 
was raised artd in our view that is suffi* 
cient to conclude the matter in the defen¬ 
dants’ favour, and to preclude the plain¬ 
tiffs (who have no merits) from claiming 
interest after the date of the deposit in 
Court. 

The decree will be drawn up accord¬ 
ingly and must give credit for the sum of 
Rs. 865 with costs and interest refex-red 
to by Odgers, J. Defendants will have 
the costs of the appeal. 

Appeal allowed. 
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, WALTiAOE AND MaDHAVAN NaIR. JJ. 


{Thoppai) Venkatarainiei —1 st Defen¬ 
dant—Appellant. 


V. 


A. QovindarauaUer 

ent. 




Plaintifif—^ Res- 


I Appeal No. 200 of 1923, Deoided on 
18th Nbvembor 1925, from the order of 

^•^'***^* S. No. 1 of 

1928^ tD/- lath Deoeinber 1922. 


Probate and AdvUnistration Act, S. 17— 
Executor ohcdlenglng genuineness of Will Is Hot 
Incoinpetent to lyive probate if Will Is found to be 
genuine. 

It is opeu to au executor to openl3' assert out¬ 
side the Court that he is renouncing his executor¬ 
ship, but it is by his statement in the Court that 
he will stand or fail : 86 Cat, 156, Ref. The exe¬ 
cutor may challenge the genuineness of the Will 
and at the same time claim probate if it is proved 
to be genuine ; 47 Cat. 838, Foil. [P. 605, C. 2] 

(6) Probate and Administration Act, S. 13 — 
Minority or unsoundness of mlivd are the only 
grounds for unfitness. 

A Court cannot refuse an executor probate be¬ 
cause it considers him unfit to be executor, unless 
the unfitness is of the nature of legal incapacity, 
that is, minority or unsoundness of mind. 

[P. 606, C. 1] 

A. Rajaii Aiyai —for Appellant. 

K. S, tfayavanid Aiyav fox' Respon¬ 
dent. 

AV&11&C6, *F. Tliis is iin appeal against 
the order of the District Judge of Madura 
refusing to grant to the appellant probate 
of a Will, The testator named two exe¬ 
cutors of whom the appellant is one. 
The other, the respondent, applied for 
probate and the ordinary notice went to 
the appellant who appeared and chal¬ 
lenged the genuineness of the Will, The 
District Judge found the Will genuine 
granted probate to the respondent, but 
refused it to the appellant, on the ground 
that by his action in denying the genuine¬ 
ness of the Will he had to all intents and 
purposes, renounced his position as exe¬ 
cutor. 

Now, although prior to the probate 
proceedings, the appellant had indulged 
in wild statements that the Will was a 
forgery, that he was never appointed 
executor, that the testator had never 
signed it, that his own attestation which 
appears on the Will was obtained bv 
fraud, the statement he put into the 
probate Court when the proceedings came 
on was of a milder tenor, and it is that 
statement alone that the probate Court 
was, in our view, entitled to consider It 
IS open, for example, to an executor to 
openly as^rt outside the Court tliat he 
13 renouncing his executorship, but it isl 
by us statement in tlie Court that he 
will stand or fall : see Manick Lai Seal i 
f« the goods of (l). ’ 

Now, in his stateineut to the Court the 
appellant merely said that he did not 
^mit the execution and validity of the 
Will . that it was a spurious document 
brought al^ut by the exerxsise of undue 
induce : that, so far as hr^ 

^l) ClWa] WCal. isi"--- - — 
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knew, the testator never put his signa¬ 
ture to the Will, and that his own at¬ 
testation was due to his having been 
deceived by the respondent as to the 
nature of the document. And he ended 
up by saying that if the Court considers 
the Will genuine, and is prepared to grant 
probate, he is willing to act as executor. 
We do not find that this statement is an 
assertion that the Will is a pure concoc¬ 
tion. Whether such a statement would 
amount to a renunciation we need not 
here consider. We do not think that the 
statement amounts to more than this. 
“I have the gravest reasons for doubt¬ 
ing if the Will was a voluntary act of the 
testator, while in a sound disposing state 
of mind ; and, before I accept or renounce 
I will wait until the Court decides on 
its genuineness.” It is quite open to^ an 
executor to take up such a position. 
There is direct authority for it in a case 
of application for letters of administra¬ 
tion : see SobYojhii Dcisi v Rajdlakshfjii 
Dasi (2). We are not prepared, there¬ 
fore, to hold that in this case there was 
a renunciation. 

It is of course well-settled law that a 
Court cannot refuse an executor probate 
because it considers him unfit to be exe¬ 
cutor, see tiara Coomar Sircar v. 
Doorgatnoiii Dasi (3) and Pran 
Ghose V. Jadu Nath Bhattacharji (4y, 
[unless the unfitness is of the nature of 
legal incapacity, that is, minority or un 
soundness of mind. The District Judge 
is therefore wrong. The testator s wishes 

must be carried out. 

The District Judge’s order is, therefore, 

reversed and probate will be given to the 
appellant jointly with the respondent ; 
costs may come out of the estate. 

Madhavan Nair, J. I agree. 

Appeal allowed. 
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Wallace and Madhavan Nair, JJ. 

Ar attach ala m Oft eWiar—Appellant. 

v. 

Nagaima Naicker and others —Bespon- 
dents. 

Appeals Nos. 234 of 1923, and 2 of 1924 
Decided on 6th November 1925, against 
the order of the Dist, J.. Coimbatore, 
D/- 31 January 1923, in I. A. No. 560 of 
1922. and that of the 6th September 1923, 
by the 2nd Addl. Sub-J., Coimbatore, in 
Civil Appeal No, 31 of 1923, 

Provincial Insolvency Act, S. 52— Application to 
deliver property to Receiver can be valid only if 
Receiver autliorUed to take possession of insol- 
venVs property. 

An application under S. 52 to the executing 
Court to deliver i>roperty to the Receiver can only 
l>e a valid application if the receiver has been 
clothed by the insolvency Court with powers to 
talfe po<so<sion of the insolvent’s property. 

[P 606, C 2. P 607 0 2] 

T, M. Krishiiastvami Aiyar —for Ap- 

X^ellant. 

V. Balasitndaratti Aiyar^tor Bespon- 
dents. 

Judgment.— against Order 
jVo.234 of 1923. The application to the 
District Munsif in the case was by the 
insolvent and was presumably under S. 52 
of the Provincial Insolvency Act V of 
1920. The District Munsif dismissed it 
on the short ground that it was not an 
application by the Official Beceiver. The 
insolvent went up to the - District Judge, 
who, purporting to exercise the power of 
an insolvency Court, and presumably 
with the view of ensuring that the exe¬ 
cuting Court acted properly under S. 52, 
set aside the ^execution sale. Neither 
before the District Munsif nor before the 
District Judge was there any prayer by 
the applicant to hand over the property 
to the Beceiver. It it difficult to see how 
the case could come under S. 52 at all. 

Further whether the term “ Beceiver ” 




K)] 47 Cal. 838. 
)43 21 Cal. 195. 
38J 20 All. 189= 


= (1898) A. \V. N. 14 


used in S. 52 is restricted to Beceiver 
appointed after the adjudication, or will 
apply to an interim Beceiver appointed 
under S. 20, and whether the application 
under that section is restricted to one by 
the Beceiver or may be made by the in¬ 
solvent or anyone else both of which 
points raise questions of difficulty which 
it is not necessary to answer in this case, 
it is i^erfectly clear to us that an appli¬ 
cation under S. 52 to the executing Court! 
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propai'by fco fche Ueceiver can 
a valid application if the receiver 
h^^eon clothed by the insolvency Court 
with powers to take possession of the 
insolvent s property. To hold otherwise 
would open the way e. g., for such a 
delivery of the insolvent’s property to an 
interim Keceivei in the teeth of a refusal 
by the Court to confer on him powers to 
take delivery. In the present case the 
interim receiver was not'clothed with 
powers to take possession of the insol¬ 
vent’s property. In this view the District 
Munsif s order was correct, the District 
Judge had no jurisdiction to interfere ;(l) 
because there was no request before him 
that the property was delivered to the 
Receiver and (2) because the Receiver was 
not authorised to take delivery. The 
order must be set aside and the District 
Munsif’s order restord with costs. 

A, A, A, O. No, 2 of 1924 ; It follows 
that the sale should have been confirmed 
by the District Munsif, as no valid appli¬ 
cation to sfcop it had been put in before 
him within 30 days of the sale. 

_Wo allow the appeal. The appellant 
will get his oosts in the lower Courts and 
not in this Court. 

Appeal allowed. 
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Reilly, j. 

{Koduri) Venhataramayya —Defendant 
—Appellant. 

v. 

{ThmiuUxu'i) Punnayya — Plaintiflf— 

Respondent. 

Second Appeal No. 209 of 1923, Deci¬ 
ded on 4th September 1925, from the 
decree of the Sub-J., Masulipatam, in 
Appeal Suit No, 163 of 1921. 

# Evidence .let, S. lU^Mtwr selling hts pro- 
u to be uuxjor^IIc 

tJuxt lie was a major 
property 5ivc«/fc neltef Act, 

proiwrty dishoae^tTv 

^ it ^presentation aid acts 

f**® *1®®^ trom the minor aa a 
Wm, the minor is not estopped under 8 .115 

that he was a major at that date • 
V. ShMl (1914) 3 K, B, 607 A 5 Vo’ 

2? Polk] But if he claims a deSsin^ 

>ind»ta41 Ofkht^flo 
«W»« Act that relief may be granted to him^on 


the condition that he makes such compensation 
to defendant as justice may require. 7 L, W, 
124, Bef. [P 607 C 2, P 60S C 1, 2] 

B. Satyanarayana —for Appellant. 

B. Somayya —for Respondent. 

Judgment.— Plaintiff and his elder 

brother sold certain property to defen¬ 
dant under Ex. 1 in 1915. He has sued 
for a declaration that Ex. 1 is void so 
far as it relates to his 1/2 share of the 
property on the ground that he was a 
minor when he joined his brother in exe¬ 
cuting it and for the partition and re¬ 
covery of liis half share. The District 
Munsif dismissed the suit ; but on ap¬ 
peal the Subordinate Judge has made 
the declaration prayed for and has 
decre^ that the property be divided and 
plaintiff’s half share be delivered to bira- 
but he has made all this conditional on 
plaintiff depositing in Court within 3 
months Rs. 1,250, that is half tlie 
amount of the purchase money paid by 
defendant, failing which the suit will be 

dismissed. - Defendant appeals to this 
Court. 

It )ia,s been found by both the lower 
Courts that plaintiff was a minor when 
he executed Ex. 1 but that he disbonest- 

lu to defendant at that time 

uhat he was a major and that defendant 
believed that representation and acted 

on It in taking the sale deed from plain¬ 
tiff as a major, that is the plaintiff in¬ 
tentionally caused defendant to believe 
that he was a major and to act on that 
belief. Both the lower Courts are of 
opinion that plaintiff is not estopped in 
this case from pleading minority. De- 

thRt“ni* written statement 

that plaintiff was a major at the date of 

"a, '"7^ <l8f8ndant that as 
that was defendant s case and as it was 

found that p aintiff intentionally oau^d 

defendant to believe that he was a ma“r 

and to act on that belief, the lower 

Courts were not at liberty to find that 
plaintiff vTOs a minor at the date of L 

of the Evidence Act from denying that 

he was a majorat that date and th^ 
fore we have no knowledge and mnst 
carefully guai-d ourselves against .o^ui® 

1^ any knowledge that he waTnot 
then a major. That apnears to it. ‘ 
logical result of applyi^^ , jg J 

ease, there being nothing in thf 
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minors or to preclude it from affecting a 
minor who in fact has intentionally 
caused another party to believe a thing 
to be true and to act upon that belief. 
But that is the very position taken up 
in Dadasaheb Dasrathrao v. Bai Nahani 
(l) which was expressly dissented from 
by Goutts Trotter, J. (now C. J.) in Ba~ 
(/havayya v. Suhhayya (2). In that case, 
in which the prayers were similar to 
those in this case it was proved that at 
the time of the sale deed the plaintiff 
was a minor but not that he had repre* 
sented that at that time he was a major. 
It is not therefore as accepted by the 
lower Oourts an authority that plaintiff 
is not estopped in the present case from 
pleading his minority. But it has been 
brought to my notice that in A. S. No. 
80 of 1920 on the file of this High 
Court (unreported), in which the original 
Court had found that a defendant who 
had executed a mortgage deed when a 
minor, fraudulently representing to the 
mortgagee that he was a major and 
causing the mortgagee so to believe, was 
liable to refund the mortgage money and 
eventually made a preliminary decree 
for sale as on a valid mortgage. Wallis, 
C.T., and Lvrishnan, J. laid,down that the 
defendant was not estopped from pleading 
his minority and dismissed the suit. In 
doing 90 they quoted as authorities 
Ourioswamy Pantulu v. Budklcarii Kha^ 
jmi^hee (3) from the very brief report of 
which it appears that a defendant who 
wiien a minor had executed a mortgage 
deed, was held by Wallis, C. J., and 
iSadasiva Aiyar, J. not to be estopped 
from proving that he was a minor at the 
date of execution even if he had so 
misrepresented himself as a major and 
fjeslie V. Shiell (4). It was Leslie (Z2.), 
Ltd. v. Shiell (4) which Coutts Trotter, J. 
regarded as sufficient to destroy the value 
of the Bombay decision in Dadha Saheh 
Dasratha Bao v. Bai Nahani (l) and 
was also treated as the leading authority 
in Garuswamy Pantulu v. Lall Khajan- 
rhee (3^ As Coutts Trotter J, pointed out 
Leslie (RX Ltd. v. Shiell (4) has been 
mentioned with approval by the Privy 
Council in Mahomed Lyedol Ariffin v. 

(1) (10173 41 Bom. 480=19 Bcin. I.. E. 501. 

( J) [19183 7L. W. 124. 

f>5) [19193 10 L. W. 225. 

( !) [10143 3 K. B. 607=83 E. J. K. B. 1145 = 

111 L. T. 100=58 S. J. 453=80T. L. R. 

400. 


Yeoh Ooi Gark (5). But with great res¬ 
pect I may perhaps point out that Leslie 
{B), Ltd,v. (4) has little to do with 

estoppel. There it was part of the pla¬ 
intiff’s case that the defendant was a 
minor at the time of the transaction 
concerned—indeed he was still a minor 
when the writ was issued—and the de¬ 
cision was that the plaintiffs had not any 
of the remedies claimed against the de¬ 
fendant, who had obtained a loan from 
them by misrepresenting himself as a 
major. The approval of Leslie (i?.), Ltd. 
v. Shiell (4) expressed by the Privy 
Council in Mahomed Syedol Ariffin v. 
Yeoh Ooi Gark (5) appeal’s to have had 
no reference to any question of estoppel 
and in that case it was not found that 
the mortgagee plaintiff actually believed 
that the minor concerned was a major. 
Several other cases of this and other 
Courts have been quoted before me : but 
I do not think it necessary to discuss 
them now. I think I am clearly bound 
by the the decision of a Bench of this 
Court in A. S. No. 89 of 1920 to find 
that plaintiff was not esboppedifrom prov¬ 
ing that he was a minor at the date of 
Ex. 1. The appeal on that point fails. 

Plaintiff has filed a memorandum of 
objections appealing against the Subordi¬ 
nate Judge’s order that he must deposit 
half the purchase money. I do not 
think that Leslie {R.h Ltd. v. Shiell W 
and Giirtiswamy Pantulu v. Lall Kha- 
janchee is), on whioh Mr. Somayya has 
relied to show that a defendant who 
when a minor has obtained money on 
loan or mortgage by representing him¬ 
self as \ major cannot be compelled to 
refund it. ai’e of much interest in con¬ 
nexion with this aspect of the present 
case. Here plaintiff comes to Court and 
asked for relief by way of a declaration 
that Ex. 1 is void so far as it relates 
to his share of the property, and under 
S. 41 of the Specific Relief Act that re¬ 
lief may be granted to him on the con¬ 
dition that he makes such compensation 
to defendant as justice may require. 
Mallacheruvu Baghavayya v. Mallache' 
ruvu Suhhayya (2) is authority for that 
if any is required. Nor is it necessary in 
my opinion to attempt to trace in any 
detail where the purchase money for 
plaintiff’s share of the property went or 
to attempt in such a case as this to dis¬ 
tinguish between restitu tion and repa> - 

(5) [1916] 2 A. C. 576 = 43 1. A. 256. (P. C.) 
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The-Subordinate Judge has found 
except an advance payment ofBs. 
dOO^pijide to plaintiff’s brother the whole 
-df the purchase money was paidtopla* 
’intiff and his brother jointly and that 
tplaintiff derived full benefit from the 
purchase money. In the circumstances 
the fact that the disposal of Bs. 400 out 
'Oj the total purchase money Bs. 2,500 
'has not heen shown by the evidence does 
mot affect the propriety of the latter 
•ffnding. An attempt has been made on 
(plaintiff’s behalf to question this finding 
at the hearing in other respects ; but as 
'plaintiff has not had the evidence printed 
'he cannot succeed in that attempt. Since 
kiihe date of Ex. 1 plaintiff and his brother 
have become divided and plaintiff is in 
^possession of his share of the family 
property. In the circumstances the 
Subordinate Judge’s decision to make 
plaintiff’s success in the case conditional 
•<on his payment of the Bs. 1,250 appears 
just and proper. The objection in re* 
^ard to mesne profits which has been 
•raised in plaintiff’s memorandum, has 
not been argued before me. 

An additional ground of appeal has 
been filed subseqently by defendant to 
Ahe effect that plaintiff should have 
been directed also to pay him Bs. 150, 
half the amount spent by defendant in 
improving the land while in his posses¬ 
sion since the date of Ex. 1. About this 
lihere is only the vague evidence of de- 
■fendant himself, unsupported by any ao- 
•oounts. The point does not appear to 
have been urged before the Subordinate 
Judge. I see no sufficient reason to in¬ 
terfere with the Subordinate Judge’s 
•decision in this respect. 

Both the appeal and the memorandum 
-of objections are dismissed with costs. 

Appeal dismissed. 
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Phillips and Bamesam, JJ. 

Bama Aiyar and others —Plaintiffs— 

Appellants. 

V. 

Narayanas<Mni Aiyar and others— 
Uefendants—Beapondents. 

1331. Decided on 

’«l 1818 O- S. No. 51 

1826 M/77 « 78 


(a) Hindu Ziaw-^Reverslonsrs—Botia fide 
compromise by widow in the inleresis of the 
estate is binding. 

A boaa file compromise of a litigation, by a 
Hindu widow ! representing the reversioners, ia 
the exarciss of her discretion and in tho belief 
that it would be in the best interests of the 
estate, is binding on the reversioners. 

[P 610 C 2] 

(6) Family arrangement—Settlement of 
doubtf id 7‘ights is binding on all parties—Spes 
si(.ccesstonis cannot be dealt with—Contlngent right 
may be dealt with by turnbig it into vested right 
by means of surrender. 

A bona fide family settlement of disputes or 
doubtful rights is binding on all the parties to 
the settlement, but • where the object of the 
settlement is to affect a contingent reversionary 
interest in the nature of a spes successionis, the 
only way of doing it is by means of a surrender, 
accelerating the reversion and converting its 
contingent nature into a vested interest and thus 
destroying its character as a spes successionis, 
as a spes successionis cannot be dealt with in 
anticipation. 42 Mad. 623, Foil. {Stapleton v. 
Stapleton 21 L. J. Ch. 434) [p 611 C ij 

(c) T. P. A-Ct, S. ^~~'Attestatloii—K.7iowledge of 
contents cannot be presumed from attestation. 

Mere attestation of the sale dead cannot 
amount to a knowledge of the contents. 

[P 612 C 11 

{d) Hindu Law^Wldow-^Qlft of whole Inter- 
est of the widow Is good until lucstioned after 
reversion falls in, '' 

The gift by widow of the whole interest in the 
property IS good against all the world until the 
reversion falls in and even then it is liable to be 
questioned by the actual reversioners Onlv 
when so questioned, if the attack is successful 
the interest terminates. [P 612 C ij 

(e) Hindii, Law— Widow—Surtendet- is compUli 
cf/a^men! a,td mwst be of whole properly 

reversioners. ^ “ ^ 

As surrender is an effaoament wliich opens tha 
es^tate of the deoeivsed husband to his nait^eirs at 

that date the renuuoUtiou .should be in favour 

of all the then reversioners and of all thA 
properties. ^ P 613 G n 

ftdes Is compatible with tgfioran^ of^'law 
soHW extent with negliget^. ^ 

Bona tides is not incompatible witit 

of law, nor is it iucomnatiMA vu ® 
degree of negligence. Tho^dilJreQ of 
IS. of course, a matter to bo detfJSmed 
^the circumstances of each 3I “laf 

r 7? T7 7 A fP 613 C 2] 

' ^akatarama 

M. S. 

lantis. 

r. 


rr 7 A • -Sus/r/ar aud 

Venkata ra m a A i yar—fo r \ pp^j. 

^^^^tiachafidra Aiyar, V 4 
Kristifia Aiyar and P r v *** 

iJao-for Bespondents. ' 

Rametam, J—This ann«»i * • 
out of a suit by the 

Ananthakrishna Aiyar for iv. 

his properties aft«" 

mtarmodiate female in igig. 
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Subordinate Judge dismissed the suit. 
The plaintiffs appeal. 

Ananthakrishna Aiyar died in 1858 
leaving a widow and two daughters. 
The widow died about 1868'70. Her 
first daughter died in 1902. She had 
three sons, all of whom died before 1918 
leaving no issue. The second daughter 
died in 1918 leaving the five plaintiffs 
surviving her. They are, therefore, 
reversioners to the estate of Anantha* 
Icrishna Aiyar and are prima facie 
entitled to his properties. (Then the 
pedigree of the family was given.) 
The facts on which the defendants 
resist the suit are as follows : 

On t22* 7-1867 the widow executed 
four documents (Exs. Ill, IV, V and VI). 
By Ex. Ill she purported to sell her 
iiouse to her eldest grandson Eamaswami 
Aiyar for Rs. 400. The object of this sale 
was ostensibly to pay off Rs. 300 pro¬ 
mised to Laksbmi Ammal at the time 
of her marriage and Rs. 100 similarly to 
Thailammal, By Ex. V she conveyed 
lands in Radhanailur worth Rs. 380 and 
moveables of the value of Rs. 20 to the 
same Ramaswami Aiyar in consideration 
of his having performed the funerals of 
Ananthakrishna Aiyar and of his under¬ 
taking to perform also her funerals. In 
Anathandapuram she had 1/2 pangu of 
lands. She gave away l/4th pangu to 
Ramaswami Aiyar by Ex. VI and the 
other l/4tli pangu to Ramu Aiyar (the 
oldest son of the second daughter) by 
Ex. IV. The defendants contend that 
these documents amount to a surrender 
by Thayammal accelerating the reversion; 
they also amount to a bona fide family 
settlemenf and that no reversion devolved 
on plaintiffs in 1918. The plaintiffs are 
also said to bo estopped. The Subordi¬ 
nate Judge upheld these contentions. 

In 1902, after the death of Thailam¬ 
mal, Eakshmi Ammal filed a suit to re¬ 
cover the properties conveyed to 
Ramasami Aiyar by Exs. Ill, V and VI 
and afterwards alienated by him and his 
hrothei* Vaidyanatha Aiyar to the 
prodecessors-in-title of tlie present defen¬ 
dants under Exs. XI\ and XV in 1884, 
on allegations which wore obviously 
untenable (O. S. Xo. 12 of 1902). She 
withdrew it (Ex, I. E. dated 9-9-1903), 
The present suit is filed to recover the 
same properties, the jdaintiffs being in 
lK>ssession of the px’operties conveyed by 
Ex. IV. The defendants also contended 


that the present suit is barred by the' 
said withdrawal. The Subordinate 
Judge ui)beld this contention relying on 
12 L, TT', short notes, page 25. He seems 
to have been misled by the short note 
which does not state, the facts fully. 
The case is reported in Eadakkarai 
Nadan v. Nadakkannu Nado/n (l). 
What was held was that ■ a bonafide 
compromise of a litigation by a Hindu 
widow (suit on behalf of ^he estate and 
therefore representing the reversioners) 
in the exercise of her discretion and in 
the belief that it would he in the best 
interests of the estiate is binding on the 
reversioners, a principle' impliedly 
recognised in 1863 by the decision in 
Katama .Natc\iar .v. Bajah of Skiva“ 
(jnnaa (2). In the present case, Lakshmi 
Ammal was not acting for the estate and 
on behalf of the reversioners, She was 
suing to recover possession of her 
limited estate of a daughter. There was- 
no compromise but a withdrawal of the 
suit. The decision relied on by the 
Subordinate Judge does not apply. (5n 
principle, it it very difficult to understand 
Row the present suit in 1918 by the 
plaintiffs’ on correct allegations of fact, 
can be barred by the withdrawal of a 
suit in 1903 by their mother on false 
allegations of fact made to avoid the 
obvious bar by limitation. The plain¬ 
tiffs’ suit in 1918 not being so barred 
Lakshmi Ammal’s succession opened on 
Thayammal’s death in 1868-70, and if 
she chose to question Exs, III, V and VI 
she ought to have done so within twelve 
years after her mother's death. But 
plaintiffs' right opened in 1918 and her 
withdrawal of her claim can liave no 
bearing on plaintiffs’ suit. Mr. Rama¬ 
swami Aiyar, the learned vakil for the 
respondents, who argued the rest of the 
case most strenuously, while not abandon¬ 
ing this point, could urge no argument to 
support it. The cases of Bamalinga 
Mtidali V. Ariimuga Mudali (3) and Surja 
Beddi V. Suhha Beddi (4) (where the 
earlier suit was by the reversioner 
Iiimself) are against the contention. 

I now go to the merits of the case, 
As'I have already said ‘the Subordinate 
Judge upheld the contentions of the 

(1) (.19213 13 L.W. 633=(1921) M. W. N. 342. 

(2) C18GI'G4] 9 M. 1. A. 539=2 W. R. 31 
(P. C.). 

(3) [1917] 33 -M. L. J. 471. 

(4) [1916] 39 Mad. 987=31 M. L. J. 48=(191 G> 
2M. W. N. 1=4 n W. 1 (F. B.). 
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defendants, that the transactions of 1867 
amount to a surrender by Thayamtnal, 
also oonstitute a bona fide family arrange* 
ment binding on all the parties, and also 
estop the plaintiffs. 

It will be convenient to dispose of 
the last two contentions first, as it seems 
to me that they are obviously untena* 
ble. In discussing these questions I 
assiune that the transactions of 1867 
do not amount to a surrender, For, 
if they amount to a surrender, the 
defendants are entitled to succeed on 
that ground. We have to see at present, 
whether any ground of defence other 
than that the transactions operate as a 
surrender is available to the defendants. 

It is well established that a bona fide 
family settlement of disputes or doubtful 
rights is binding on all the parties to the 
settlenaent [the rule in Stapleton v. Stap- 
leton (5) and Williains v. Williams (6)] 
has always been ai)plied in India, but 
where the object of the settlement is to 
;affeot a contingent reversionary interest 
|in the nature of a spes suecessionis, the 
only way of doing it is by means of a sur¬ 
render, accelerating the reversion and 
converting its contingent nature into a 
vested interest and thus destroying its 
characler as a sjses suecessionis. That a 
spes suecessionis cannot be dealt with in 
anticipation was laid down so early as in 
Bahadur Singh v, Mohar Singh (7), The 
following sentences of Lord Davey liave 
become classic. 

Aooordiug to Indian law, the claimants of 1847 

wore but expectant heirs with a m)os suoces- 

sioms. The appellants claim in their own risht 

U8 hmrs of Mohar when the snotiessioii opened. 

and it would be a novel proi>ositioii to hold that 

a person so claiming Is bound bvn contract made 

by every person through whom ho traces his 
desoent. 

This law has been faithfully applied in 
India till 1908 when some confusion was 
mused in Indian Courts by the supi>osed 
diotum, to the contrary in Bajrajhgi Singh 
V. Manokamika Bakhsh Singh (8) of Sir 
Andrews Sooble. At page 16 of the Indian 
Appeals (at page 21 of /. L. 7.\. 30 AU.) 
no said : 

The appellants who claim ihrouh NaUdin 


(V) 

P ( 8 ) 


20 U j; ot. ® > . 

I' 1=G «• w. X 

8 sLt.\ 62 Vbj; 

(1908] SO AU. 1~'15 1. A. 1=12 0 \V K 

(pf^ ‘ ^ 7 S 


Bing and BaJgnath Singh must be held bound by 
the consent of their fathers. 

It gave rise to the Full Bench decision 
in Bangappa Naik v. Kamti Naik (9) and 
various other conflicting decisions in other 
Courts till all doubts were set at rest by 
the decision of the Judicial Committee in 
Bangasatni Goundan v. Nachiappa 
Goundan (10). The principle that an 
interest in the nature of a spes suoces* 
sionis cannot be affected has been mean* 
while re-affirmed by the Judicial Commit¬ 
tee in Amrit Narayan Singh v. Gaya 
Si^igh (ll). In that case, the appellants’ 
father expressly purported to act for his 
wife and son in the reference to arbitra¬ 
tion and the compromise that followed. 
The Judicial Committee held that the 
appellant was not bound by the proceed¬ 
ings. In Bangasami Goundan v. Nachi- 
dppa (lO) Lord Dunedin said at page 82 * 

But that IS impossible unless the reversioner 
has a vested interest, whereas it is settled that he 
has only a spes suecessionis. 

Mr. Ramachandra Aiyar relied on the 
oases in Sureshwar Misser v. Maheshrani 
Misrain (12) ; Fateh Singh v. Thakur 
Bukmini Baman^i Maharaj (13) • and 
Sartaii v. Bamjas (U). The first' case 
does not help tho respondent as it was 
held that the compromise effected a 
surrender. So also Sartaji v. Bamjas (14) 
was a case of a surrender. In Fateh 
^tngh V. TActfewr Bukmini Bamatiji 
Manara) (13) it was held that a rever¬ 
sioner who actually consented to an alien- 
ation by a widow is himself estopped 
tiaough It may not bind his oo-re^ 
sioners. It is not a case of a reversioner 
tracing Ins descent through a consenting 
l^rby In Bayrangi Singh v. Ma^iokar- 

BaA-sft Smfirfe fe) the point was not 
^ided. In Bangasami Goundan v 
Nachtappa Goundan (lO) at page 87 
Lord'Dunedin said : “ of course Sn. 
thing might be done before™ t 

Tola thoTeef 

Mr. Ram^andra Aiyar relied on the 
following facts in the present case to 
attract the application of Fatek Singh y 
TirtArt# Bukmim Banumji Maharaj ( 13 ) 

1. The Xst pUiiJtiff Ramu Aivar ' 

s ale deeds Exs. X IV and XV in 1^. ‘ ‘ho 

[f®b1 ^ 

I 0) 11919 } 42 ita.1, 323r=ie I A 74 /p ^ . 

(11) [19181 4A an. 590=451 4 As ipS’l 
12 [1931) 48. Cal. 100=4T 1 A %i % 
m A. I. K. Alt 38T (P ^ > 

(14) A. I. R. li>84 All. IfSe. 


612 Madras Bama Aiyar v* Narayanasami Aiyar (Ramesam, J.) 1926 


2. He asserted his right to the lands covered 
by Ex, IV in a claim petition in 1905 in execution 
of the decree in his mother’s suit (O. S. No, 12 
of 1902 Ex. I-f). 

3, There Tvas a partition of the properties, 
given by Ex. IV between the plaintiffs 

(Ex. xxn.) 

I do not see how the attestation of Exs. 
XIV and XV can* affect the plaintiffs. 
In the first place, mere attestation of the 
Isale deeds cannot amount to a knowledge 
of the contents ; Parsotam Gir v. Dat 
Gir (15) nor to concurcence ; Baj Lukhee 
Debea v. Gokool Chandra Choudhry (16). 
In any event, it cannot amount to such 
an affirmation of the conveyances by the 
widow in 1867 as to “ amount to an 
actual election to hold the deed good.” 
As to the claim petition (Ex. I*f) and the 
partition (Ex. XXII), I am unable to see 
how they can help the respondent. Un 
der Ex. IV Bamu Aiyar had some inter¬ 
est. It did not deal with a mere life 


interest: see Modku Sudan Singh v. Rooke 
(17) and Bijoy Gopal Mitkerji v. Krishna 
Mcbhishi Dehi (18). The gift of the whole 
iinterest in the property is good against 
ail the world until the reversion falls in 
and even then it is liable to bo ques¬ 
tioned by the actual reversioners. Only 
when so questioned, if the attack is suc¬ 
cessful, the interest terminates! A per¬ 
son who asserts in 1905 such interest as 
he had or divides it with his brothers in 
1907 cannot be precluded by such asser¬ 
tion or partition from asserting his claim 
as a reversioner in 1918. The plaintiffs had 
some interest between 1867 and 1918 and 
dealt with it for what it was worth. In 
1867, the Ist plaintiff was a minor and 
could not consent to a family arrange¬ 
ment so as to make Fateh Singh v. 
Thakur Rukmini Ramanji Maharaj (13) 
applicable. The plaintiffs 2 to 4 were 
not born in 1867 nor were they parties 
to Ex. I-f in 1906 ; neither did they 
attest any sale deeds and the argu¬ 
ment cannot possibly apply to them. 
Jiwan Singh v. Misri Lai (19) Nurul 
Hossein v. Sheos ahai (20) ; Lala Rup 

( 15 ) ri903] 25 All. 296=1903 A. W. N. 50. 

(1C) [1869] 13 M. I. A. 209=12 W. R. 47—3 

' B. L. R. 57=2 Slither. 275=2 Sar, 518 

(17) U898] 25 Cal. 1=22 I, A. 

’ 433=7 M. L. J. 127=7 Sar. 194 (P. 0.). 

(18) [19071 34 Cal. 329=34 I. A. 87=11 C. W. 
N. 424=5 C. li. J. 334=9 Bom. B. R. 602 
=17 M. L. J. 154=4 A. L. J. 329 (P. C.). 

(19) [1896] 18 All. 146=23 I. A. 1=6 M. L. J. 
47=6 Bar. 675 (P. C.). 

(20) [1893] 20 Gal. 1=19 I. A. 221=6 Sar. 205 
(P. 0.). 


Nardin v. Gopal Devi (21) are cases 
where the reversioners were held 
not to be estopped by having had some 
connexion with the sales by the widow. 
I think that the present case is stronger 
than they and than Rangasami Goundan 
V. Nachiappa Gou7idan (10) where Lord 
Dunedin said at page 87 of the hidian 
Appeals : 

Now at the time of the mortgage the plaintiff 
did not know whether he would ever be such a 
reversioner in fact as would give him a practical 
interest to quarrel with the deed of gift. Why 
should he not take all the mortgagers could give 
or propose to give ? To hold that by so doing he 
barred himself from asserting his own title to 
part of what was mortgaged seems to their Lord- 
ships quite unwarrantable proposition. 

The decision in Joga Yerrayya v. Sal” 
leyya Patrudtc (22) supports the appel¬ 
lant. I am therefore of opinion that* 
unless the deeds of 1867 can amount to a 
surrender, there is no defence available 
in the suit. 

This leads me to the discussion of wba6 
is the most important point, viz., whether 
Exs. Ill, IV. V and VI or some of them 
amount to a surrender. The require¬ 
ments of a surrender are now well estab¬ 
lished by various decisions of the Privy 
Council. It is unnecessary to refer to 
them in detail. The leading case is 
Behari Lai v. Madho Lai 
Rangasami Gou^idan v, Nachiappa 
Goundan (10) Lord Dunedin describes it 
as aneffacement which opens the estate of 
the deceased husband to his next heirs 
at that date. In the present case, as the 
intermediate heirs consist of not only the 
widow but also the daughters, in order 
to effectuate a surrender in favour of 
daughters’ sons there must be an efface- 
ment of the widow and the daughters. 
The renunciation must be of all the pro¬ 
perties. In Basangavada v. Basanga- 
vuda (24) Beaman, J., describes it as the 
obliteration of a bar. The Subordinate 
Judge has stated the requirements of a 
surrender correctly, but I regret I am nob 
able to agree with his conclusion. 

Let us look at the situation in 1867. 
There were then 5 daughters’ sons, three 
of the elder daughter and two of the 
younger daughter, Rama Aiyar, the Isb 
plaintiff, and another, Krishna Aiyar, since 
deceased. There is no surre nder in favour 

(21) [1909] 36 Cal. 780=36 LA. 103 (P. C.). 

(22) A. I. R. 1923 Mad. 168. ^ o qq 

(23) [1892] 19 Cal. 236=19 I. A. 30—6 Sar. «« 

(P C) 

(24) [1915] 39 Bom. 87=16 Bom. L. R. 699. 


W26) Bama Aiyar V. Narayanasami Aiyar (fieilly, J,) Madrits 613 


of all the five daughters' sons. It is said 
for the respondent that the intention of 
the widow was to give the property to all 
the five and the later enjoyment is relied 
on for this purpose. It does not appear 
that the properties covered by Exs. Ill, 

V and VI were shared by Bamaswami 
Aiyar and his two brothers. Only one of 
them joined in the reconveyance of these 
properties under Exs. XIV and XV. As 
to the properties covered by Ex, IV the 
later partition under Ex. XXII was bet¬ 
ween the plaintiffs and their brother 
Krishna Aiyar, four of whom were unborn 
in 1867. I do not see how this supports 
a renunciation in favour of the 1st plain¬ 
tiff and Krishna Aiyar only. A moi’e in¬ 
superable objection seems to me that the 
renunciation should be in favour of all 
the then reversioners and of all the pro¬ 
perties. (His Lordship then, while 
diousslng the evidence, proceeded.) 
Again, the surrender must be of all the 
husband’s properties. Perhaps the pro¬ 
perties covered by Exs. Ill, IV, V and 

VI were all she then had, but there is no 
evidence to prove this. It is unnecessary 
to further discuss this point in view of 
the other difficulties i^ointed out by me. 
The truth seems to be that • the idea of a 
surrender was then not known, otherwise 
there is no reason why the parties should 
disguise tlie real nature of the trans¬ 
action (a surrender and partition accord¬ 
ing to the respondent) and carry it out in 
some other form which does not effectuate 
the intention of the parties. 

Of the oases relied on by the respon¬ 
dents Surea Rao v. Suryanarayana Jaga~ 
pathi (25) is a case in which the surren¬ 
der (which was effected by the document 
of 1890) ^ was in favour of both the 
daughters' sons under a single dooument. 
The case in Manugarra SatyalaksKmi 
NgtTayana v. JugcitiHcithc^vi (26) came up 
on second appeal with a finding that there 
was an oral surrender. In Bhagazcat 
Koer v. Dhanukdhari Prashad Singh (27) 
the only difficulty was that the documents 
were drawn up on the footing of an ac¬ 
knowledgment of right and their Lord- 
Buips held that this does not matter. 
There was only one reversioner, Mahabir, 
•no a complete self-effacement of the 

widow in his favour. Here we have a 

W) MaiU4.L.W. 203=(X92lj 

, M.W.w, 431. - 

’ ^ T6S=(1917) 

W [1920] 47 Oal, 406=40 I.A. *259 (P.O,). 


cranster oi one set of properties to one 
group of reversioners (at the best). and of 
another set to another group and we 
have to introduce a fictitious partition to 
read the transaction as a surrender. The 
cases do not help the respondents. I 
have therefore to disagree with the con¬ 
clusion of the Subordinate Judge, 

The hardship is only apparent. The 
transactions of 1867 were given complete 
effect up to 1918 when the reversion falls 
in and the Hindu law takes its course. It 
is just in such a case that one has to 
guard oneself against symi^athy with the 
respondents arising out of a vague feeling, 
that an old transaction should not be can¬ 
celled. The truth is there is nounsettling 
of an old transaction. The old transaction 
has had its full legal effect and new 
rights arose in 1918. The appeal will 
have to be allowed. But before doing 
so, a finding has to be called for on the 
14th, 15th, 17th, 19th, 20th and 21st issues. 
Time : one month, 10 days for objections. 

Reilly, J. —I agree. 

. In compliance with the order in the 
above judgment the- Subordinate Judge of 
Mayavaram submitted findings called for 
and the Court delivered the following 

Judgment 

The main question for consideration is 
whether Defendants 1, 3 and 4 are enti¬ 
tled to compensation for the building that 
they have erected on the land covered by 
the sale-deed, Ex, HI. The Subordinate 
Judge has found that their father, who 
actually effected the improvements, did 
not bona fide believe that he was the 
owner of the property. This question of 
bona fides is a somewhat difficult ques¬ 
tion and it must depend upon the circum- 
Btances of each case. It has been held 
that bona fides is not incompatible with 
Ignorance of law, Durgozi Rao v. Fakeer 
(28) nor is it incompatible with a 
certain degree of negligence, as is clear 
from the definition in the General Clauses 
Act, S. 3, Cl. 20. The degree of negli¬ 
gence IS, of course, a matter to be deter-i 
mined according to the circumstances! 
of each case. In this case, it .is as well 

to set out what are the actual 
facts. 

In 1867 one Tayammal sold this pro^ 
perty to her daughter’s son under Ex III 
and the only evidence available shows 
that money was paid. At the same time 
she executed another sale deed and twA 

(2S) (19073 30 g— ~ ' 
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gift deeds which disposed of the whole of 
the rest of her property in favour of the 
same grandson and another grandson by 
her younger daughter. In 1884 the pur¬ 
chaser, under Ex. Ill, and his younger- 
brother executed Ex. XIV in favour of 
the Ist defendant’s father, and it is notice¬ 
able that this document is attested by the 
1st plaintiff in this suit. In 1898 the 
improvement was effected to an extent of 
Rs. 4,000 by the defendant’s father, and 
he subsequently made an addition to the 
building at a cost of Hs. 1500 in 1903. 
We see thus that for 30 years the aliena¬ 
tion was not questioned by anybody ; not 
even by the daughters nor by their sons. 
It was only in 1902 that one of the 
daughters brought a suit. It is contended 
that inasmuch as the defendants’ father 
in 1902 raised no real defence to the 
suit by the reversioners, it must be 
deemed that he had no bona fide belief in 
his title, but it must be remembered that 
this statement was filed after consultation 
with a legal adviser who probably told 
him that his case was bad as has now 
been found to be the case, but it does not 
follow that in 1898 he did not believe 
that his case was good. The whole of the 
circumstances attending the original ali¬ 
enation by the widow are somewhat pecu¬ 
liar and they were acquiesced by practi¬ 
cally all the members of the family then 
alive ; and iDOssession having been undis¬ 
turbed for 30 years, wo think that it is 
quite reasonable to suppose that the de¬ 
fendants’ father believed that he had a 
good title, otherwise he is hardly likely 
to have squandered such a large sum of 
money on property which he knew was 
likely to pass out of his possession. As 
regards the improvement made in 1898, 
therefore,we must hold tliat the defendants 
father bona fide believed that he was the 
owner of the property, but the improve¬ 
ment made in 1903 stands on a very dif¬ 
ferent footing. Then suits had been filed 
by Tayammars daughter and by her 
grandsons for the recovery of tho pro¬ 
perty and for declaration respectively. In 
defence of the latter suit, ^ after taking 
legal advice, tbo defendants father had 
nothing to say. Notwithstanding this, a 
month or two before the suit was actually 
disposed of with findings against his title, 
he proceeded to spend Rs. 1,500 on the 
building. At that time it certainly has 
not been shown that ho still believed that 
he was the owner of the property. As 
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regards this latter sum the defendants are 
not entitled to compensation. 

Thera remains then the question of the 
value of the improvements. The whole 
house, as it now stands, has been valued 
by the Commissioner at Rs. 10,000, and 
in coming to this estimate, he has adopted ^ 
the rates iu building materials prevalent 
in the neighbouring town of Mayavaram. 
These rates are apparently excessive for 
building a house in a village, and when 
we remember that the money actually 
spent on the building in 1898 and 1903 
was only Rs. 4,000 and Rs. 1,500, it is 
difficult to believe that in a country vil¬ 
lage the value has now risen to very 
nearly double that amount. If we take 
it that the value has increased by about 
50 per cent, we shall be nearer the cor¬ 
rect value and we accordingly adopt the 
figure of Rs. 8,000 as the value of the 
whole structure. Defendants, who are 
entitled to compensation in respect of Rs, 
4,000, out of Rs. 5,500 spent by their ^ 
father, are onticled to 8/11th of Rs. 
8,000 or roughly Rs. 5,800. We accord¬ 
ingly fix the compensation due to them 
at Rs. 5,800. 

Tho question of election by the trans¬ 
feree was raised and it was contended 
that the choice lay with tho transferee 
under tlic lu’ovision of S, 51, Transfer of 
Property Act ; but we are satisfied that 
under S. 51, the choice is with the person 
evicting. He can either pay the value of 
the improvement and take the land or 
soli the land to the purchaser. If the 
portion that was built in 1903 can bo 
definitely ascertained. Defendants 1, 3 
and 4 will ])0 allowed to remove the ma¬ 
terials thereof in tho presence of an ^ 
Officer of the Court and of the plaintiff 
or his son, so as not to cause any diminu¬ 
tion in the value of the remainder of the 
building. This removal must be carried 
out within one month of ascertainment 
l)y tho Court whether this part of the 
building can be satisfactorily identified. 

W’e accept the findings on the other 
issues. The future mesne in’ofits will 
have to bo ascertained by the lower 
Court before passing a final decree. 

The respondents will pay the appel¬ 
lant’s costs of the appeal in the lower 
Court. 

"Decree modified, ^ 
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Full Bench 

CbUTTS-TROttTER, C. J., AND KrISHNAN 

AND Beasley, JJ. 

4-ddepalli Venkata Gicrnnadha Rama 
SesKayya —Plaintiff—Appellant. 

V. 

Sri Tripitrasimdari Cotton Press, Bez- 
wada 2ad Defendant—Respondent. 

Letters Patent Appeal No. 35 of 1924, 
Decided on 28th October 1925, from the 
judgment of Wallace, J., in Second Ap¬ 
peal No. 593 of 1921, reported in 7. B. 
1924, Mad. 721. 

(a) Limitation Act, Art. IIG—Deposit of 
'Memorandum and Articles of Association Is not 
registration wtihtn the Article. 42 Uad. 33 Over- 
rxded. 

■ The deposit ol the inemoriinduin aud articles 

of Or liniited CoiuDaiiv with the 
^gistrar of Joint Stook Companies under the 
Aireotiou of the Act is not registration as con- 
W- templatod by Art. IIG ; 42 Mad. 33 Overruled. 

[P 020 C 2] 

❖ ^ (b) LUnitatlon Act, Arts. 116 atui 116— 
vMlaration of dividend by a Limited Company — 
No contractual relation is created between sharc' 
holder and Company: 42 M. 33 Overruled. 

The relation constituted between the >hare- 
holder and the Company on a declaration of a 
dividend by the Company is not a contractual 
relation in the sense contemplated bv Arts. II 5 
and 110 in respect of the dividend. 42 Mad. 33.* 
Overruled. qoq 0 2 ] 

Aci, AWs. 120, 115, 116 and 
62 — Suit to recover dividend from a Limited 

Cotni^ny ~ Art. 120 applies. 42fd/ad. 33/ Owr- 
r tiled. 

A suit by a siiaroholdor of a Limited Comnanv 
for recovery of arrears of dividend is a claim for 
debt and is governed by Art. 120. It is not a 

dial m arising out of contract within the moaninti 

of Art. 115. 42 ilfod. 33, Ovemded. [P G20 0 1 ] 

K. -Y. Rajagopala Sastri —for Appel¬ 
lant;. 

P. Satyanarayana Rao — 

dent;. 

Order of Reference. 
Venketagubba Rao. J.— This is a Lofc- 
wrs Patent appeal from tho judgment of 
Wallace, J, One Subba Rao was a 
shareholder of tho second defendant Com- 

^ money decree was passed 
e^inst him and in oxeoution of it certain 
Shares belonging to him together with 
>^e aivideuds that had accrued wore at- 
* and sold. The plaintiff who be- 

came the purchaser at the Court-sale 
w instituted the present suit for the 
«oovery of the dividends. The short 


for Resi>on 


question to be decided is ; What is the 
article of of the Limitation Act that is 
applicable to the case ? The defendant 
Company contends that the period of 
limitation is three yeirs, whereas the 
plaintiff urges that the period is six 
years. Wallace, J., was of the opinion 
that the suit would have ])een in time 
had the plaintiff been a shareholder bub 
that the plaintiff would not fall under 
that article. 

The ground of his decision is that 
Ripon Press and Sugar Mill Co., Ltd. v. 
Nania Venkatarama Ghctty (l), which, 
lays down that a suit for return of 
deposit is governed by Art. 116 is inap- 
applicable, if the suit is brought not by 
a shareholder between whom arid the 
Company there is a contractual relation 
but by a transferee from such a shax-e- 
holdei*. With groat resiiect, I am unable 
to agree. Art, 116 api^lies to a suit “ for 
comiiensation for the breach of a con¬ 
tract in writing registered.’* The article 
does not say that the suit must neces¬ 
sarily be by tho promisee against the pro¬ 
misor ; if, for instance, the claim is 
founded upon a registered bond, can ib 
be said that a suit by a transferee from 
tlie payee under the bond does not come 
under this article? The suit being for 
a dividend that has accrued, is in tho 
nature of a claim for money due and tho 
position of the transferee for this pur¬ 
pose cannot bo different from that of tho 
, shareholder himself. The case cannot 
therefox'e be distinguished as has been 
dona by Wallace. J., from Ripon Press 
and Sugar Mill Co., Ltd. v. Nama Ven- 
katarama Chetty (l). 

In my opinion the real question that 
arises is : Does .\i-t. 116 apply at all ? 

Inothor words, does Ripofi Press and 

‘^ugar Mtll Co., Ltd. v. Nama Venkata- 
rama Chetty (l) oorreotly state the law 

Sir John W alHs O. J., and Seshagii-i 
Aiyar. J., held in it that a suit by a 
shareholder against a Oomixany is gover- 
neil by Art. 116. With the utmost 
respect for the learned Judges 1 feel 
30und to say that this deeision is ha Red 
on a fallacy. Art. 110 applies tooon- 
traote in writing rogisfcerod. Is the oon- 
tmot between the shareholder and tho 
Com^ny a contiaot of this dosoription ? 
The loarno<l Judges having held that tho 
Me moran dum and the Articles of* Assooia- 

(U [1318) 42 Mad. 33 = 

U W, 334. 
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tion constitute the contract between the 
shareholder and the Company took the 
view that these two documents must be 
deemed to be registered within the mean¬ 
ing of Art. 116. Is this construction cor¬ 
rect ? The word “ registered ” has not been 
defined in the Limitation Act but its 
definition is to be found in the General 
Clauses Act of 1897. S. 3, Cl. 45, of that 
Act says : 

‘ Registered ’ used with reference to a docu¬ 
ment shall mean registered in British India under 
the law for the time being in force for the regis¬ 
tration of documents. 

Can it be said that the Indian Com¬ 
panies Act embodies any portion of 

the law for the time being in force for 
the registration of documents ? ” The Act 
deals with the registration of Companies 
and net registration of documents. Sec¬ 
tion after section refers to the registering 
of a Company. S. 2, Cl. 2, defines a 
Company as one registered under the 
Act. S. 2, Cl. (15) defines the *' Registrar” 
as a Registrar performing under the Act 
the duty of registration of Companies. 
S. 4 prohibits certain 2 ^ 2 .rtnersliip unless 
they are registered as Companies. S. 11 
aims against the registration of Com¬ 
panies by names identical with those of 
Companies already in existence. S. 248 
provides for the establishment of regis¬ 
tration offices and deals with the offices 
where Companies shall be registered. It 
is unnecessary to refer to further sec¬ 
tions, but it is clear beyond doubt that 
it is the registration of Companies and 
not of documents that is within the pur¬ 
view of the Indian Comi^anies Act. 

It is no doubt true that in a few sec¬ 
tions the word “ registered” is used with 
reference to the Memorandum and the 
Articles of Association. After dealing with 
the registration of these documents 
(Ss. 17, 18, 22 and 23), the Act proceeds 
to enact in S. 24 that a certificate of in¬ 
corporation shall be conclusive evidence 
that the Association is a Company regis¬ 
tered under the Act. But registration 
of the Articles and Memorandum is merely 
incidental and the object to be achieved 
is the registration of the Company. ^ It 
is not sufficient to say that in the Indian 
Companies Act there are some stray lu’o- 
visions that deal with the registration 
of certain documents. The real question 
is : Does the Indian Companies Act 
contain any portion of the law” as 
contemplated by the General Clauses 


Act " for the time being jn force for the 
registration of documents 

I have so far applied a negative test. 
Where is this law then contained ? If* 

« • K •' 

we now turn to the Registration Act of 
1908 we find the preamble running thus : 

Whereas it is expedient to consolidate^ the 
enactments relating to the registration of doour 
ments, it is hereby enacted as follows. 

It is the Indian Registi’ation Act there¬ 
fore that contains the law for the time 
being in force for the registration of docu¬ 
ments.” It is needless to point out that 
this Act does not deal with the registra¬ 
tion of Memoranda or Articles of As¬ 
sociation. 

The view I have taken derives soma 
support from Art. 112 of the Limitation 
Act which gives the period of limitation 
as three years for a suit to enforce a 
call by a registered Company. If in the- 
opinion of the Legislature, enforcing a 
call is enforcing an obligation arising: 
under a registered contract, a period of 
three years would not have been pre¬ 
scribed ; for, under Art. 116, when any 
contract (whatever its nature may be) 
is in writing registered, the period of 
limitation is six years. See Tricovidas 
Gooverji Shoja v. Gopinath Jiiv Thakur 
(2). The general policy of the Act is 
to prescribe the longer period in the case 
of obligations arising under a registered 
contract. If, therefore. Art. 112 in truth 
refers to such an obligation, the position 
will be this: Art. 312 will stand aparb- 
and be inconsistent with the general 
scheme and policy of the Act. Brom this 
it is a fair inference that the idea under¬ 
lying Art. 112 is that the obligation in 
respect of a call does not arise under a. 
registered contract. This article alsa 
incidentally shows by its wording that 
what is registered is the Company and 
not the Articles or Memoranda. 

Section 116, therefore, of the Limita¬ 
tion Act cannot apply to a suit by a 
shareholder against a registered Com¬ 
pany. The learned Judges who decided 
Ripon Press and Sugar Mill Go», Ltd. v. 
NamaVenhatarama Ghetty (l) came to 
the opposite conclusion as they felt that 
a narrow interpretation should not be 
put upon the words in the General 
Clauses Act. When two interpretations 
are possible, one narrow and the other a 
liberal one, I should certainly not have 
the slightest hesitation in adopting that 

(2) [1916] 44 Cal.-762=44 I. A. 65 (P. G.). 
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interpretation which accords with justice. 
Bat i cannot help feeling in the present 
case that the construction suggested on 
behalf of the plaintiff is utterly un¬ 
sound. It is with the greatest reluctance 
that I feel compelled, departing from the 
authority cited, to adopt a view which 
gives the shorter period of limitation. 

The plaintiff's learned vakil suggests 
that if Art. 116 does not apply. Art. 120, 
the residuary article governs the case. 
I cannot accept this contention. Art. 115 
applies to suits for compensation for the 
breach of a contract not in writing 
registered. It is contended that the 
Memoranda and Articles do not constitute 
a contract between the Company and its 
members. In Mipon Press and Sugar 
Mill Co.i Ltd. V. Nama Venkatarama 
Cketty (l), it was held that the obligation 
to pay a dividend arises from the con¬ 
tract evidenced by these documents, I 
am prepared to follow this decision in 
this respect, S. 21 of the Indian Com¬ 
panies Act runs thus : 

The IMemorandum and Articles shall, when 
registered, bind the Company and the members 
thereof to the same extent us if they respectively 
had been signed by each member and contained 
a covenant on the part of each member, his 
heirs and legal representatives to observe all the 
provisions of the ^femorandum aud of the Articles 
subject to the provisions of this Act. 

This section is almost identical with 
S. 14 of the English Act. The Companies 
(Consolidation) Act, 1908. The conten¬ 
tion Is that although the section says 
that there shall be deemed to he a co¬ 
venant on the part of each member, it 
does not say that the Company is bound 
by reason of a contract entered into by 
it. There has been a good deal of con¬ 
flict of opinion in England on this^ point 
and Palmer in his * Company Law" deals 
in Chap. IV with this subject. 

In Welton v. Saffery (3). Lord Hers- 
ohell observed : 


It is quite true that tho Articles cv'iistituto 
ft ooutraot between each member and the 
Oompauy* 

sterling, J.. in Wood v. Odessa Water¬ 
works Company (4) said : 

The Artioles of Association eoustitute a con* 
tract not merely between the shareholders cf 
the Company but between each.individual shan.- 
holdec and every i other. 


Johnson v. Lyttle 


James, L. J., in 

rS) (18973 A. or ainr ^ L. J. Ch. i*C'2 - ^ 

^ W. R. 608=76 L. T. 505. 
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Iron Aget^y (5), referred to the- 
Articles as a contract between the* 
Company and the shareholders. It 
is unnecessary to multiply references 
and it is sufficient to refer to the follow' 
ing passage in Buckley's Companies Acts,« 
1924 Edition, page 28, 

All the authorities as to whether the articles- 
constitute a contract as between the company 
and its members were reviewed by Astbury, J., in 
the recent case of Hickman v. Kent Sheephreeders' 
Association (6) who decided that the result of 
the apparently conflicting decisions and dicta 
referred to above was that though the articles 
can neither constitute a contract between the 
company and an outsider nor give any individual 
member of the company special contractual 
rights beyond those of the members {or, quaere, 
any particular class of members) generally, they 
do in fact constitute a contract between a com¬ 
pany and its members in respect of their ordinaiw 
rights as members. 


If the article.? and memoranda con¬ 
stitute therefore a contract binding on 
the company as well as on each member^ 
Art. 115 clearly a])plies to the case and 
a suit for the recovex*y of the dividend 
must be Brought in three years from the 
date when i)ayment becomes due. 

As the view I am taking is opposed to 
that adopted by a Bench of this Court 
in Pipon Press and Sugar MiU Com- 
pajiy. Ltd v. Nama-Venkatarama Chettij 
(p and as tlie point, I understand, is 
likely to frequently arise in connexion 
with a company which is now under 
liquidation, I would refer the following 
question to a Pull Bench ; 

Is a suit by a share holder against a 
company for recovery of a dividend 
governed by Art. 115 or llG of the 
Limitation Act ? 

If neither article applies, which is tiie 
article applicable ? 

Madhavan Nair, J. —For deciding 
this Letters Patent appeal, it has become 
necessary to consider the question, whut 
aiticle of the Limitation Act governs a 
suit by a shareholder against a company. 
In Eipon Press and Sugar Mill Co 
Ltd. wXama Venkatarama Clicily (l) 
It was held by Sir John Wallis, C. J ’ 
and Seshagiri Aiyar, J.. that Art. 116 
applies to such a case. Under this 
article a i>eriod of six years is fixed for 
suits for oomiiensation for the breach ot 
a contract in writing registered " The 
learned Judges in Eipon Pre^< and 


UM 11877, 5 Ch. 11. 687=46 1, J ch 
T,. T. 528=25 \Y. R, 54^ 

(01 [1915] 1 Ch. 881=84 L J Ch 6S8 ' 

L. T. 159=59 a J. 478. 
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Sugar Mill Qot Tjtd. v. Nama Yeyikata~ 
rama Chetty (1), took the view : (l) fchat 
the Memorandum and Articles of Associa¬ 
tion constituted the contract between 


the share'holders and the company ; and 
(2) that these two documents must be 


deemed to be registered within the 
meaning of Art. 116. Accepting the 
soundness of the view that the two docu¬ 


ments constitute the contract, the 
learned vakil for the respondent has 
argued that these two documents cannot 
be considered to be registered within 
the meaning of Art. IIG. “Registered” 
according to the General Clauses Act, 
S. 3, Ci. 45, when used with reference 
to a document, means “registered in 
British India according to the law for 
the time being in force for the registra¬ 
tion of documents.” According to its 
preamble, the Indian Registration Act 
contains the law for the time being in 
force for the registration of documents. 
That Act does nob contain any special 
provision for the registration of» “Memo¬ 
randum and Articles of Association.” 


Ss. 17 and 18 of the ’Indian Companies 
Act refer to the registration of these 
documents and S. 22 says that the 
Registrar of the province in which the 
registered ofhcc of the company is situate 
shall retain and register them. The 
Registrar means a Registrar or Assistant 
Registrar performing under the Indian 
Companies Act the duty of registration 
ofcompanits: see S. 2, Cl. (lo). S. 23 
refers to the effect of registration and 
S. 24 says that a certificate of incorpora¬ 
tion given by the Registrar should bo 
-conclusive evidence that the association 


is a company registered under the Act. 
As pointed out by my learned brother, 
B. 2, Cls. (2) and (15), Ss. 4, 5, 11 and 248 
indicate that tlio Indian Companies Act 
embodies only the law for the “registp- 
tion of companies, and not any portion 
of the law for the "registration of docu¬ 
ments ” for which provision is made in 
the Indian Registration Act. The word¬ 
ing of Art. 112 of the Indian Limitation 
Act suggests that what is registered is^tho 
"company”and not the Memorandum or 
"Articles of Association.” No doubt, there 
are sections, as already mentioned, in tho 
Indian Companies Act relating to the 
registration of these two documents, but 
on the strength of those sections, which 
deal only with what may bo described as 
matters incidental to the registration of 


companies, I do not think it can be said 
that any portion of the law for the 
registration of documents for the time 
being in force is contained in the Indian 
Companies Act, 

If this view is accepted, then Art. 115 
of the Indian Limitation Act would be 
the article applicable to a suit by a 
shareholder against a company ; but the 
learned vakil for the appellant argues 
that that article is inapplicable because 
the Memoranda and the Articles of Associa¬ 
tion do not constitute a contract between 
the company and its members and that, 
therefore, the proper article which would 
govern the case is Art. 120. As regards 
the question whether the Memoranda 
and the Articles of Association constitute 
a contract, there has been some conflict 
of opinion in England, but tho weight of 
authority is decidedly against the view 
put forward on behalf of tho appellant. 
I think it has been rightly held in Eipou 
Press and Sugar Mill Co. Ltd. v. Nama 
Venhatarama Chetty (l), that the right 
to receive a dividend arises out of the 
contract evidenced by the Memorandum 
and the Articles of Association. 

In the circumstances pointed out by 
my learned brother, I agree that the 
opinion of the Full Bench may be invited 
on the questions proposed by him. 

Opinion 

Coutls Trotter, C. J.— In this case 
tlio appellant bought up at a Court 
auction sale the rights of the judgment- 
debtor to receive dividends accrued in a 
limited company of which he was a 
share-holder. The question that we 
liave to determine, now that the auction 
purchaser is seeking to enforce his right 
against the company, is what period of 
limitation is applicable to such a claim. 
Tho Indian Limitation Act is one of those 
unfoi’tunate pieces of Indian legislation 
which by trying to provide for everything 
conceivable very often ends by leaving 
out cases of the most glaring description. 
I might take this as a very good instance, 
for there is no article which provides 
simpliciter for a debt due, such a debt 
as would have ])cen the subject of the 
old common law action in debt, although 
oddly onough, provision is made by Art. 
63 "for money payable for interest upon 
money due from the defendant to the 
plaintiff” ; so that a special article is 
enacted for the interest and nothing is 
said whatever about tlie principal debt. 


•fM 
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Itf was suggested that to such cases 
as this Art. 62 might apply which is 
^'for money payable by the defendant to 
the plaintiff for money received by the 
defendant for the plaintiff’s use.” The 
fact is that the money out of which the 
dividend has to come is received by the 
company for its own use and put into its 
own coffers. Then at a later stage, in 
accordance with the articles, a dividend 
is declared by the company in a general 
meeting on the advice and recommenda¬ 
tion of the directors. The very ingenious 
argument put forward was that as soon 
as the declaration was made there must 
be taken to be a notional second receipt 
■by the company, as it were from its 
right hand and to its left, the second 
receipt to be deemed to be for the use of 
the share-holders who will be entitled 
to the dividend. It is sufficient to say 
that that is a line of argument which 
■seems quite in conflict with the enact¬ 
ment of the statute as to when the time 
begins to run, and that is when the 
money is received, the clear implication 
'being and it is not inconsistent with 
the frame of the Ejnglish cause of action 
for money had and received—that the 
money must at the time it came into the 
hands of the defendant have been there 
and then put into his hands for the use 
of the plaintiff. It is quite true that in 
oases where the party aggrieved is igno¬ 
rant of tho facts the time will only 
begin to run, not when the money was 
in fact received by the defendant, but 
when the plaintiff first became aware of 
it , but that is a matter of procedure 
which really does not, except, for a special 
purpose, fix the time when the money is 
to be deemed to be received. I think we 
are constrained to hold that the original 
receipt by tho company is tho only 
receipt upon which Art. 62 would 

operate and that as that receipt is not 

for the use of the plaintiff lie cannot be 
'brought within Art. 62. 

I now pass to the next suggested alter- 
native whioh is Art. llo, and that is 
worded as follows : 

ForooinpensatioQ for tlio breach of auv oou- 

implied, uot ia writing rejiate^ed 
and not horem specially provided for ; ® 

and^ if the defendant company can 
iM-jng Itself within the four wallT (rf that 
that oarries them home in this 

‘ barred. 

Wore tim matter i-es mtegra. I should 


myself be strongly inclined to say that 
an action suoh as this was ■ not an action 
.for compensation for the breach of any 
contract. The English and tho Irish 
Courts have quite clearly laid it down 
that upon the declaration of a dividend a 
debt immediately becomes payable by 
the company to each share-holder in 
respect of the amount of dividend repre¬ 
sented by the amount of his holding in 
shares, and I should have thought there¬ 
fore that it was not correct to describe 
the obligation to pay a debt as being 
compensation for the breach of a con¬ 
tract. But that matter is not res 

lias been dealt with 
in a decision under the following Art. 116 
of tho Limitation Act, by the Privy 
Council. That is the case of Tricomdas 
Coverji Bhoja v. Gopinath Jiu Thakur(2) 
and the judgment of the Board was deli¬ 
vered by Lord Sumner. Now the woi'ds 
of Art. 116 are as follows: *‘Por com¬ 
pensation for the breach of a contract 
in writing registered.” In Tricomdas^s 
case (2) the sum of money in issue was 
arrears of rent duo under a registered 
lease, and tho argument that was put 
forward, and which tho Board refused to 
accept, was that Art. 110 of tho Act 
specifically provided a period of limita¬ 
tion for arrears of rent, and. that being 
so, it was immaterial whether the rent 
was due under a registered or an unre¬ 
gistered lease. The Board rejected that 
argument on the ground that the words 
of Art. 116 were not incapable of cover¬ 
ing a case of rent due and that a Ion*' 
cursus curiae of Indian decisions and the 
decisions of the Board had construed 
every possible section that they could 
with a view to giving favour to registered 
instruments and luolonging the period of 
limitation. That appears to us to bo a 
method of approaching tho case which is 
binding onus, and I think wo have to 

° “ ^®bt such as the 

debt created liotween company and share- 

holder on tho declaration of a dividend 

that. If It IS a contract at all. the remodv 

for the K **?®°*'*bed as compensation 
impli^.^™*“'^ ' ' °8n‘>^ct. express or 

Tho matter does notrestthoro.how- 
ever because a very learned argument 
of put forward boforo us. the effect 

y«t tha rolation betwaan aUra.ho[dat' 
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and company is not a relationship which 
could be described as a contractual one. 
On that point there has been a very, 
great conflict of opinion and divergent 
views in the English and Irish Courts. 

I am not a company lawyer and I do not 
propose to do more than refer briefly to 
the main views that have been expressed. 
The whole matter is summed up in the 
judgment of Astbury, J., in the case of 
Hickman v. Kent or Romney Mars Sheep- 
breeder s Association (6), where he comes 
to the conclusion that although the 
articles cannot be held to constitute a 
contract between the company of the one 
part and an outsider in his capacity of 
outsider on the other part, yet as bet¬ 
ween share-holder and share-holder and 
share-holder and the company, a contract 
is in fact constituted. There were many 
weighty expressions of opinions to the 
contrary. We have come to the conclu¬ 
sion that the safest course to adopt here 
is to take the view that the declaration 
creates a debt. Byrne, J., in In re 
Artisans Land and Mortgage Corpora¬ 
tion (7), after reviewing the very weighty 
pronouncements in Irish cases which he 
refers to, holds that it not merely creates 
a debt but by virtue of the share certi¬ 
ficates and the memorandum of articles 
it creates a specialty debt. Although 
the Irish Courts, not, I think, Byrne, J., 
do use language which seems to imply 
that it is not merely a specialty debt but 
it is a debt arising out of a specialty 
contract, we are not really bound to go 
60 far as that. We think that this debt, 
created by the declaration, whether in 
certain circumstances and for certain pur¬ 
poses it might be regarded as a contract, 
is not a contract such as was contem¬ 
plated and envisaged by Art. 115 of the 
limitation Act. It is difficult enough 
to regard that form of words as appli¬ 
cable to a claim for rent. It seems to 
me clumsj* beyond anything that is legi¬ 
timate to allow the claims of a share¬ 
holder for his dividend to be regarded 
as aptly described “ compensation^ for 
breach of contract, express or implied. 
In our opinion, it is merely a claim for 
debt and as, unfortunately, the^ Limita¬ 
tion Act does not contain a section appli¬ 
cable to debts, all we can do is to fall 
back on the omnibus Art. 120 and treat 
this case as one for wh ich no article 

“ (VF [1904] l“Ch. ^yG=73 L. J. Cb. 581=52 
W. R. 330=12 'Manson 98. 


specifically applicable is prescribed under 
the schedule. 

. There is only one other matter that 
we have to deal with which, in essencer 
was the start of this whole business. 
We were referred to a decision of this 
Court reported in Ripon Press and 
Sugar Mill Co.^ Ltd., v. Nama Venkata- 
rama Chetty (1), a decision of Wallis. 
C. J., and Seshagiri Aiyar, J. That was a 
suit for dividend and it was decided that 
the suit fell within Art. 116. Art. 116 
of course speaks of registered contracts 
and there is no doubt that the learned 
Judges held not merely that registration 
of a contract, in the ordinary sense, was 
covered by the article, but the deposit 
of the Memorandum and Articles of as¬ 
sociation of a limited company with the 
Registrar of Joint Stock Companies under 
the direction of the Act. That seems to* 
us to be putting an intolerable strain 
upon the word ‘ registered ' and one 
which the draftsman of this statute 
could not possibly be thought to have 
contemplated. Of course the decision 
amounts to this, and we find ourselves 
unfortunately in disagreement with it 
even on the minor point, that the rela¬ 
tion constituted between the share¬ 
holder and the company is a contractual 
relation. We do not even go so far as 
that, as we wish to limit ourselves care¬ 
fully* if ‘contractual’ is taken to mean, 
contractual in the sense contemplated by 
Arts. 110 and 116 of the Limitation Act.^ 
We therefore are of opinion that Ripon 
Press and Sugar Mills Go,, Ltd, v. Nama 
Venkatarama Chetty (l) is incorrectly 
decided and we think we ought to say 
so. 

The reply to the question submitted 
to us is that in our opinion Art. 120 is 
the article that applies. 

Krishnan. J. —I agree. 

Beasley, J. —I agree. 

Reference answered. 
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Waller, J. 

Chakrapani Padhi and others Appel- 
lants. 


v. 

Krushno Naiko —Respondent. 

Appeal No. 64 of 1924. Decided on 4th 
December 1925, against the appellat& 
order of the Dist. J., Ganjam, D/- 12th. 
October 1923. 
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doll P. O., 0. 31 B. 89— Lodgment schedule ts 
i4iql on Sjoplli^lon U7ider B. 89. 

A lodgment sohedule is not an application of 
tihe nature contemplated by O. 21, B. 89. There 
most be something more than a deposit. 

[P.621, 0. 13 

B. Sagnnadha Dass —for Appellant. 

K, Sanjiva Kamath —for Responnent. 

Judgment. —Assuming that second 
appeal lies, which is more than doubtful 
vide Asimuddi Sheik v. Sundari Bibi (l) 
and Kachtt v. Triinhak Kkeinchand (2), no 
ground has been made out for inter¬ 
ference. It is impossible to treat the 
lodgment schedule as an application of 
the nature contemplated by O. 21, 
R. 89, Code of Civil Procedure, 1908. 
There must be something more than a 
deposit. 

_ Appeal dismissed^ 

(1) [1911] 38 Cal. .339=15 0. W. N. 844=14 
C. L. J. 224. 

<2) [1920] 44 Bom. 472=22 Bom. L. R. 383. 
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PHILIilPS, J. 

Goddam Ghowda^vna — Defendant— 
Appellant. 


plaintiff-respondent in 1806. Both the 
lower Courts have found that this estate 
was settled in 1797, and consequently 
this grant to the defendant’s predecessor 
was a post-settlement, grant. The “only 
evidence of the nature of the grant is 
contained in Ex. A which says that it 
was for a service to attend daily on the 
zamindar as he performs devotions, etc. 
This is undoubtely a personal service to 
the zamindar, and the question arises as 
to whether it is resumable or not. It 
does not appear to be a grant burdened 
with service, but rather a grant in lieu of 
wages; for there is no evidence that there 
was any reason for the grant except that 
the grantee should perform in the future 
the service enumerated. That being so,( 
it has always been held in this Court that[ 
the zamindar is entitled to put an end 
to such service at his pleasure and resume 
the grant and I need only refer to the 
case in Vadisapu Appandora v. Vyri-- 
cherlaVeerabhadraraju (1) and Karu~ 
pamaya Ananga Bheema v. Sondi Praha^ 
ladJia Bissoyi Batno (2). I agree, there¬ 
fore. with the lower Courts that the 
zamindar was justified in resuming the 
grant. 


V. 

K. T. Venkatapathinayamvaru —Plain- 
*tifif—Respondent. 

Second Appeal No. 12 of 1923, Decided 
■on 7th August 1921, from a decree of the 
Dist. J., Ngrth Arcot, in A. S. No. 123 of 
9.920. 

(а) Grant-Service grant for daily atlendayxce 
on zamindar l& rcsumahle at zaml7idar*& pleasure, 

A post-settlement grant for a service to attend 
-daily on the 2 amindar as he performs devotions, 
«eto. is a grant in lieu of vrages, and the eamindar 
is entitled to put an end to such service at his 
pleasure and resume the grant. [1911] 2 M.W.N, 
406 and [1914] M.W,N. 179, Foil [P. 621, C. 2] 

(б) Grant—No evidence as to grant being of 
whole land or only of melwaram—Ordinary pre^ 
sumption of occupancy rights must he made. 

Where it is not in evidence whether the grant 
was of the whole land or only of the melwaram 
•the usual presumption of occupancy right must be 
raised in favour of grantee and on resumption of 
vgraut he must p<iy rent as occupancy ryot. 

CP. 621,0, 2, P.622. C. 1] 

B. Somayya —for Appellant. 

K, V, KrisKnastoami Aiyat —for Res- 

liondent. 

Judgment. —In this case the appel¬ 
lant-defendant was theiholderof a certain 
^am grant given by the Zamindar of 
Kangudi whose representative is now the 


that the zamindar is not entitled to claim 
rent from the defendant because ha ig 
not a ryot within the meaning of tho- 
Estates Land Act, This plea was not 
taken specifically in the written state¬ 
ment, apparently because, if successful rt 
involved the result that the defendant 
being a mere trespasser would be liable 
to eviction. Now the point is pressed, 
apparently because an ejectment suit 
would be barred by limitation. However 
the point has been raised now and must 
bo decided as it was raised in the trial 

Court at a late stage. The contention 
here the defendant was originally 

a land-holder and that when the grant 
was resumed be must be deemed to have 
continued as a trespasser ; for he had 
never been a ryot. This, however, ignores 
the condition of affairs at the time of the 
grant. It is not in evidence whether 
the grant was of the whole land or only 
of the melwaram but it has been held in 
^is Court m Karupamaya Anatiga 

which was follow^ 
Siyyaddi Garu v. Visweswara 

U) [1911] a M.W JJ. 406. -- 

fa) U9Uju.wjj.iwr 
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( 3 ) that a zamindar is nofc en-, 
titled to eject grantees from the lands as 
a result of such resumption and that the 
usual presumption of occupancy right 
must bo raised in their favour. If that 
is done in this case, it must be presumed 
that tho defendant who is in occupation 
of the land has a right of permanent oc¬ 
cupancy. 

I think also the same result would be 
obtained by the ordinary presumption 
that a person’s possession must be as* 
oribed to legal origin rather than to an 
illegal one. Here the defendant con¬ 
tinued in possession even after the Court 
had held that he was not entitled to 
resist resumption of the inam. If we 
apply these ordinary presumptions it 
follows then that the defendant must be 
deemed to have retained possession not as 
a trespasser, but as an occupancy ryot. In 
whichever way the question is viewed 
the result is the same, namely, that the 
defendant was in occupation as an occu¬ 
pancy ryot. As such, he is bound to pay 
rent for the land in Ids holding. The 
question of what is the right amount of 
rerjt has not been discussed in this suit ; 
for the defendant has not pleaded that 
what is demanded is wrong and, there¬ 
fore, that does not arise for determination 
here. 

Tbo second appeal is accordingly dis¬ 
missed with costs, 

At>peal dismissed* 

(3) ri910] 18 M.L.T. 142. ~ 
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WALIiACE AND MADHAVAN NaIR, JJ. 

Milildli Ankaya —Ist Defendant—Ap¬ 
pellant, 

V . 


Alaparti Battamr/ia —Plaintiff Kes- 

pondent. 

Appeal No. 444 of .1923, Decided on 
0th November 1925, against an order of 
the Dist. J., Guntur, D/- 1st August 1923, 
in A. S. No. 13 of 1923. 

ia) Provincial Insolvency Acc, Arc. 31 Sutt 
for damages for 'itse ar.d ocentpatio^'- is sinall 


Vise. 

A claiin foiiuded ou an allegatiou of pormissnc 
>cuT>ation is a claim for damages for use and 
•cunation and U a t-’uit of a small ^use 

;w?e, CP- 622, c. 2] 

jv (M provinclai Sviall Cause Courts Act, S. 23 
-Sut?^ transferred uuder S 2?^, S. C- C. Act, to the 


original side—Nature of suit ts not changed —‘ 
First appeallies, but second appeal does ‘not lie —• 
Civil P. O., S. 102, and O. 43, P. 1 {v)., 

4 

The transfer of a suit under B.- 23 does not and 
cannot change its nature and it is the nature of 
the suit which is the test under S. 102, Civil 
P. C. and O. 43, R. 1 (v), Civil P. C, A first 
appeal is, therefore, valid, but under S. 102, Civil 
P. C. a second appeal is barred. [P. 622, 0. 2] 

P. Satyanarayana Bao —for Appellant. 

C \. Baghava Bao —for Respondent. 

Judgment. —The first point for deci¬ 
sion is whether on the plaint as laid this 
appeal against order lies. We think 
the claim is founded on an allegation of 
permissive occupation and is a claim for 
damages for use and occupation. We 
do not think the suit comes under Art. 31 
of the Schedule of the Provincial Small 
Cause Courts Act, and, therefore, it is a 
suit of a small cause nature. 

The next point taken by the appellant 
is that the transfer of the suit to the 
original side under S. 23 of the Act 
constituted it an original suit, and that, 
therefore, a second appeal lies as if the 
suit, was an ordinary original suit. The 
answer to that is that the ti’anefer under 
S. 23 does not and cannot change the na¬ 
ture of the suit and it is the nature of 
the suit which is the test under S, 102, 
Civil P. C., and O. 43, R. 1 (v). The 

last point urged is that if the suit though 
ti'ansferred, I’emains a small cause suit, 
no first appeal lies. The answer to that 
is that the suit does not remain a small 
cause suit though it remains oi a small 
cause nature. 

A first appeal is, therefore, valid ; but 
under S. 102 a second appeal is barred. 
In Kollipara Seetapathy v. Kankipatti 
Suhbayya (l) and Abdul Majid v. Bedya- 
dha Saran Das (2) the suit had not 
been transferred under S. 23. It was 
from the beginning a small cause suit 
tried on the original side. The decision 
of the District Munsif was, therefore, 
the decision of a Court of Small Causes 
and final under S. 27, and no appeal lay^ 
We hold that no second api)eal lies- 
and dismiss the appeal with ^ costs. 

AiypcaJ dismissed. 


(1) [1910] 33 Mad. 323 =20 M. Ii. J. 718 

-r 

(2) C19171 39 All. 101=14 A. L. J. 954. 
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Devadoss a^T) Waller, JJ. 

Chidamhara Thevay —Appellant. 

V. 

Subbarayar —Respondent. 

Appeal No. 91 of 1924, Decided on 13th 
November 1925, from the appellate or* 
der of the Dist. J., East Tanjore in A. S. 
No. 396 of 1923. 

iitCivil P,C.,0.2i, Pi. 1C, Proviso 2—A/o;/- 
oage decree fs not a decree for money. 

Till a personal decree is given it cannot be 
said that the decree is one for the payment of 
money. Hence a mortgage decree is a decree for 
the payment of money within the meaning of 
the second proviso to R. 16 of O. 21: 14 C. L, J. 
C39, Foil, ; A. L P. 1922 Mad. 510, Dtst. 

[P 623, G 2, P 624, C 2] 

A> V. Viswanatha Sastri —for Appel¬ 
lant. 

G. Padmanabha Aiyangar —for Res¬ 
pondent. 

Devadoss, J.— The only question in 
this appeal is whether a mortgage-decree 

is a decree for ijayment of money 
within the meaning of that expression in 
O. 21, R. 16 Civil Procedure Code. The 
appellant is the 6th defendant in O. S. 
No. 248 of 1917, a suit brought on a 
mortgage. The Gth defendant brought a 
Ix>rtion of the hypothooa and the rest of 
the property was purchased by one 
Arunaohalam Chetti. One Subbarayar 
obtained a transfer of the mortgage* 
decree and applied to the Coujt to be 
recognized as a ‘transferee decree-holder 
and for execution of the decree. The 
6 th Defendant opposed the application 
on the ground that Subbarayar was a 
benamidar for Arunaohalam Chetti and 
that under the second proviso to O. 21, 
R. 16, he was not entitled to execute the 
decree. The District Munsif held that 
it was nob proved that Subbarayar was 
a benamidar for Arunaohalam Chetti. 
The appeal of the 6th defendant was 
dismissed by the District Judge. He has 
preferred this appeal and the contention 
of Mr. Viswanatha Sastri for the appel¬ 
lant is that inasmuch as Arunachalatn 
Chetti, purchased a portion of the hypo- 
theca subject to the mortgage, ho is a 
judgment-debtor and the assignment in 
favour of Subbarayar being benami for 
him he is not entitled to execute the 
decree against a co-defendant. Granting 
for argument s sake that Subbarayar is a 
benamidar for Arunaohalam Chetti the 
aROstlon is : Is Arunaohalam Chetti pre¬ 


vented from exeouting the deox’ee against 
the 6tli defendant ? The question is ar 
simple one. Is a mortgage decree a 
decree for payment of naoney within the- 
meaning of the second proviso to O. 21, 
R. 16 ? According to the proviso : 

Where a decree for the payment of money 
against two or more persons has been transferred 
to one of them, it shall not be executed against 
the others. 

We are unable to uphold the conten¬ 
tion that a mortgage decree is a decree 
for the payment oi money within the 
meaning of the proviso. A good deal of 
argument of Mr. Viswanatha Sastri was 
based upon Abdulla Sahib v. Doctor Oos‘ 
'inan Sahib (l) and other cases which were 
decided before the passing of the present 
Ci^ il Procedure Code. Under tlie pre¬ 
sent Procedure Code a preliminary decree 
IS drawn up and time is given for redemp¬ 
tion and if within the given time, money 
is nob paid, a final decree, or a decree 
absolute is i>assed and the mortgaged 
property is brought to sale and if the pro¬ 
ceeds of the sale are not sufficient to - pay 
up the amount of the decree and if the 
personal remedy is outstanding a decree 
IS given personally against the mort¬ 
gagor. Till a personal deci'ee is given, it 
cannot be said that the decree is one for 
the payment of money. 

Under the old Civil Procedure Code a 
mortgage decree directed the payment 
of money and in default of payment that 
the property was to be sold. According 
to Form No. 129, time was given to the 
defendant to pay the principal and inter¬ 
est and costs within six months and in 

default of the defendant paying into 

Court such principal, etc., by the time 
gnen It was ordered that the mortgaged 

^ f f i sale pro¬ 

ceeds of the mortgaged property did not 

01 editor could recover the amount per¬ 
sonally or from the other pro,.erty of 
the mortgagor. Under the old Code 
therefore, a mortgago-deoreo could be 
considei-ed as a decree primarih for the 
payment of money. Ahhilla'Hahih y 

Doctor Ooman Sahib (l) and the other 

oases which were decided under the old 
^do have no application to a moi-tga-e- 
deoree passed under the nresent r 

cZ^a^High ™ orce 

oaiontta High Court consistently held 
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-a decree for money. In Luldhari Singh 
.V. Manager^ Court ofWardSt Bhabatpura 
Estate (2), Mr. Justice Mookerjee after 
an exhaustive examination of the cases 
on the point held that a decree for sale 
of the mortgaged property could not be 
deemed as a decree for money within the 
meaning of S. 232 of the Code of 1882. 
A decree for redemption though it con¬ 
tains a provision for payment of money 
cannot be said to be a decree for money 
nor can a foreclosure decree in which a 
.provision is made for the payment of 
money within the time fixed be a decree 
^or payment of money. Where a decree 
.is passed for the delivery of a specific 
moveable property, and in default, to pay 
a certain sum of money it is not pri- 
.marily a decree for money. 

In a mortgage decree the property is to 
be proceeded against in the first instance 
.and the decree is therefore primarily 
.against the property mortgaged. If a 
personal remedy is not outstanding the 
only remedy of the mortgagee deeree- 
'holder is to proceed against the property 
-and the mere fact that a personal remedy 
iis outstanding will not convert the mort¬ 
gage-decree into a decree for payment of 
■money within tne meaning of the pro¬ 
viso to R. 16 of O. 21. The case Sada- 
gopa Agyangar v. Sellammal (3) does not 
lielp the appellant. In that case Mr. Jus¬ 
tice Spencer and Mr, Justice Venkata- 
■subba Rao held : 

The expression “ decree for money against 
several persons ” in O. 21, R. 16 is not restricted 
to a personal decree for money against two or 
more defendants. 

The decree directed the defendant to 
pay the amount out ^of his family pro¬ 
perties, and the learned Judges held : 

That the fact that the defendant was directed 
by the decree to pay the amount out of his family 
properties does not mail© the decree any the less 
a decree for payment of money against him. If 
a trustee is directed to pay money or an execu¬ 
tor is directed to pay money, though he is^ not 
personally liable to pay the amount it is still a 
decree for the payment of money. 

But thafe is quite a different thing from 
a mortgage decree which directs that 
the mortgaged pi-operties should be sold 
to discharge the debt. In S, 232 of 
the Code of 1882 the expression was a 
" decree for money. In the ^present 
O. 21,E. 16 the expression is “decree 
for the payment of money. The words 

(2) [1911114C. L. J. 689=16 0. W. ^.^132. 

13) A. I. R. 1922 Mad, 510. 


“ the payment of ** were evidently intro¬ 
duced to make the meaning clear. 

We have no hesitation in holding that 
a mortgage decree is not a decree for the 
IDayment of money ^within the meaning 
of the second proviso to R. 16 of 0. 21, 
The appeal therefore fails and is dismissed 
with costs. 

^ * % 

A ppeal dismissed. 
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Spencer, J. 

Kasturi Ohetty and another —Appel* 
lants. 

V. 

Chinnasami Pillai and others —Res¬ 
pondents. 

Second Appeal Nos. 443 and 1480; of 
1923, Decided on 5th January 1926, 
against the decree of the Sub*J., Dindi- 
gul in A. S. No. 11 of 1921, 

Equity—Suit for possession — Ma'aflde purcha¬ 
ser cannot plead iquiiy* 

There can be no equity in favour of a purchaser 
in fraud of creditors who acts without bona fides. 
The vendee from the purchaser has no right to ba 
paid what his vendor paid under a speculative 
and fraudulent purchase, [P 624, O 2, P 625, 0 2] 

T. y, Muthukrishna lyei —for Appel¬ 
lants. 

T. Nallasivami Pillai —for Respon¬ 
dents. 

Judgment. —The plaintiff's suit was 
dismissed in the Court of first instance 
on the District Munsiff’s finding that the 
sale deeds Exhibits D, E and , were 
brought about to defraud 1st defendant’s 
creditors, viz., 4th defendant. The Sub¬ 
ordinate Judge also found as a conclusion 
of fact that these transactions were not 
bona fide. 

He, however, gave the plaintiff, who 
was a imrchaser under Exhibit F, • a 
charge for Rs. 450 on the suit properties, 
on the ground that his vendor, Marutha- 
nayagam Pillai, had Rs. 400 in discharg¬ 
ing a prior mortgage (Ex. 0.) on Ist 
defendant’s house in Dindigul, The learn¬ 
ed Judge did not rely on the doctrine of 
subrogation, but he gave this relief out of 
equitable considerations. In so doing, 
he overlooked the law that there can be 
no equity in favour of a purchaser ini 
fraud of creditors who acts without bona 
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fifeifer^de Karappan Ambalagaram v. 

( 1 ). 

assuming that; some consideration 
paas^ for the sale under Exhibit F to 
piyntiff, which the District Munsif found 
against and the Subordinate Judge has 
not clearly found to be established, the 
plaintiff has no right to be paid what his 
vendor paid under a speculative and 
fraudulent purchase. 

The appeal is allowed and the decree 
of the lower appellate Court is reversed 
and the decree of the District Munsif 
dismissing the suit is restored with costs 
in this Court. 

On the findings of the Courts below, 
and in view of the result of the connected 
Second Appeal No. 443 of 1923, this 
Second Appeal is dismissed with costs. 

Appeal allowed. 


(1) [1914] 26 M. L. J. 74=fi914) M. W. N. 131. 
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Phillips and Odgers, JJ. 


A, S, Pakkir Mahamud Itowthen and 
another —Defendants 1 and 2—Appel¬ 
lants. 

V. 

Pichai Thevan and others —Plaintiffs 
2, 4, 5 and 6—Respondents. 

Second Appeal No. 266 of 1921, Deci¬ 
ded on 28th October 1924, from a decree 
of the Addl. Sub-J., Ramnad, in Appeal 
Suit No. 19 of 1920. 

(a) Eawmenls Act, S. A^User ttndcr claim of 
ownership which fs negatived cannot be a tasEs 
for an casement. 

To create an easement there must be a domi* 
nant and a servient heritage and the right 
aoquired must be for the beneficial enjoyment 
of a dominant heritage. User u -der a claim o! 
ownership of a tank, in and over which such 
user is had, and which is negatived, cannot 
operate to found a right of ease nent over the 
tank; 16 Bom. 699, Be/. fP. 626, C.2, P. 627, 0.1] 

3^(6) Easements Acf, S. l^—’Easemen* can be 
acquired only by a deftyiite or persons —.f 

/fticfuaflug' and uncertain body of persons cauno^ 
Acgutre one. 

The aoq^uisltioa by prescription must be by a 
definite person or persons either natural or 
juristic; a fluctuating and uncertain body like 
the inhabitants of a village cannot acquire one : 
•Lord Blvers v, Adams, (1878) 8 Ex. D. 861, FoU. 

U Boffi. 918, Dfsf. [p. 627, 0. 1] 

_ (o) aasemsafs Acf, S. lb—Tank--Bight of ease- 
^M^Findtng as to \v1\ether the tank Is private 
^ 6 yV#fntM«nf property is necessary. 

khe abaauce of a finding that the tank is 
•Rhlt private property or the property of the 

1926 M/79 di 80 


Government, a right of easement by prescription 
cannot be established. [p. 627, C, 1] 

(d) Ctistosji—Definite custom established—It is 
doubtful whether it can be modified by Court. 

Odgers, J.\ It is doubtful, if a custom, for doing 
a definite thing baing established, it is open to 
Court to decree a modification of it or something 
else. [P. 627, C. 2] 

(e) Custom—User of public property amounting 
to nuisance—No right by user can be acquired. 

No right to the user of a public property can be 
acquired by custom if such user amounts to a 
public nuisance, such a custom being unreason¬ 
able ; 1 B.L. B. 499, Bef. [P. 627, C. 2] 

A., Krislinaswami Iyer and M. Patan- 
jali Sastri —for Appellants. 

N. K. Mohanarangani Filial —for Res¬ 
pondents. 

J* This was a representative 
suit brought by the plaintiffs on behalf 
of themselves and the other Hindu 
inhabitants of the village of Perungulam, 
Ramnad ‘taluk, against the defendants 
who are Muhammadans and settlers in 
that village. The plaintiffs are Maravars 
and they allege a right to throw seedlings 
into the tank adjoining the Ayyankoil 
at the Mulaikobtu festival held every 
year. These seedlings are raised in the 
houses of the Maravars. Eight days 
after sowing they are thrown into the 
tank. The seedlings are watered with 
the water of the tank and are gro\rn in 
mud pots and manured with dung. One 
of the plaintiffs' witnesses (P. W. No. 3) 
says that all kinds of animal excreta are 
used as manure. 


The plaintiffs put their right on two 
grounds: (l) Prescriptive title or ease¬ 
ment -by prescription as found by the 
lower Courts ; and (2) custom. They ask 
for a declaration that the tank belongs 
to the Hindu community and for Tn 
injunction restraining the Muhammadans 
from obstructing the performance of 
the Mulaikottu ceremony. The defence 
traverses the plaint allegations and alleges 
that the right claimed cannot be acquired 
as the throwing of seedlings into tlie 
water pollutes it and renders it unfit for 
drinking purposes. The District Munsif 
finds against plaintiffs on the question 
^ ownership, but declared that the 
Hindus were entitled to throw the 
seedings after washing them so as to 
remove the dung manure sticking to it ' 
and restrained the Muhammadans from 
mterferm^ The DUtriot Munsif decided 
that the Hindus had acquired an ease¬ 
ment by prescription and that if t .e 
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Judgment —We accept the Sub¬ 
ordinate Judge’s finding that the custom 
is unreasonable and in allowance of the 
second appeal dismiss plaintiff’s suit with 
costs throughout. 

Appeal alloioed. 
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Devadoss Wallee, JJ. 

SetKu and oiJiers—Defendants Nos. 1 to 
4—Appellants. 


V. 

PaZtxTii—Plaintiff—Kespondent. 

Letoers Patent Appeal No. 27 of 1924, 
Decided on 20th October 1925, from the 
iudgment of Krishnan, J., D/- 7th 

March 1924, in S. A. No. 1115 of 1921, 
Printed in A. /. J?. 1924 Mad. 677. 

(a) Evldeticc -ict, S. 112— S. 112 is not 
opposed to the personal law of stick parlies wlw 
are allowed to remarry and divorce according to 
their personal law. 

When the remarriage of a widow or a divorced 
widow is valid according to the law of the parties, 
it cannot be said that the rule which says that a 
person born during the subsistence of a 'vahd 
marriage shall be considered to be the son of the 
husband is opposed to their personal iaw^ ^ 

* (b) Evlde>ice Act, S. 112 -TFoma» 
by first husband marrying se^id 
CnUd born within three months of «« 
riage—Child is the son of second husband. 

Where a woman is divorced by her first hus¬ 
band and she marries a second husband and a 
child is born during the subsistence of the second 
marriage the child is the legitimate son of the 
Scond^usband, although he might have been 
conceived during the first marriage, unless i« is 

shown that the second husband had no access to 
tb^voman at the time when the child could 
Lveb.eu begotten The English 
Hindu Law do not differ m such matters.^ The 
of birth and not that of conception the 

test: L m. 21G. Dlsi. [P 630 C 2. P 631 C 1] 
L. A. Govindaraghava lyet foi’ Appel- 

K. A. Krishnaswami 
iiondent. 

Devadoss, J.-Tbis 
novel question. The plaintiff s mother 

Pechiamiiial was first_ or 

Subramania Thevan in ^ TiTav 

October 1903, who divorced ^ 

or June 1901. She married again one 

Thirumani Thevan in June or 

The plaintiff was born to her 

her 1904. The plaintiff sues P^’_^_ 

tion of his one-third share in the pro 

perty of Thirumani Thevan. The Dis 


triofc Munsif held that the plaintiff was 
the son of Thirumani Thevan and passed 
a preliminary decree in Ws favour. The 
Subordinate Judge reversed the decree 
of the District Munsif holding that the 
plaintiff was not the lejitimate son of 
Thirumani Thevan. Mr. Justice Krishnan 
set aside the decree of the Subordinate 
Judge and restored- that of the District 
Munsif holding th^t the plaintiff was the 
son of Thirumani Thevan. There is 
evidence in the case to show that Pechi" 
ammal did not live y^ith her ' first hus¬ 
band for any length of time, but carried 
on an intrigue with .Thirumani Thevan 
in consequence of which there were 
criminal proceedings and Subramania- 
Thevan divorced her oh account of her 
conduct. There is also evidence that 
Thirumani Thevan treated the plaintiff 
as his son and that at the time the plain¬ 
tiff could have been conceived, his mother 
was having criminal intimacy with 
Thirumani Thevan, 

The question in this case turns u^n 
the construction of S. 112 of the Indian 
Evidence.Acb. Under S. 112, if a person 
is born during the continuance of a valid 
marriage between his mother and any 
man, or within 280 days after its disso¬ 
lution, the mother remaining unmarried, 
ho shall be considered to be the son of 
his mother’s husband unless it could be 
shown that the husband had no access 
to his mother at any time when he could 
have been begotten. If a person is horn 
during wedlock, the law says it is^ con¬ 
clusive proof that he is the legi.timafce- 
son of the husband of his mother, and 
the onus of proving that the husband 
had no access to the mother at any time 
he could have been begotten is upon the 
husband. In this case, complication is 
introduced by the mother marrying again. 
If the plaintiff’s mother had not married 
Thirumani Thevan. the plaintiff would 
be considered to be the son of Subra- 
mania Thevan, and the onus would be 
upon Subramania Thevan or any other 
who challenges his paternity to prove 
that he was not begotten by Subramania 
Thevan. But the plaintiff’s mother 
married Thirumani Thevan when she 
was en tiente and the plaintiff was born 
during the subsistence of a valid mar¬ 
riage between his mother and Thirumam 
Thevan. According to S. 112, plaintifi 

is the son of Thirumani Thevan and 
unless and until it is proved that Thiru 
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mani IShevan had no access to Peohi- 
ammal, the plaintiff's mother, at any 
time he could have been begotten, the 
onhs'is on those who challenge his pater* 
nity. There is no proof in this case that 
Thirumani Thevan had not access to the 
. plaintiff's mother at the time he could 
* have been begotten. On the other hand, 
fche evidence shows that Thirumani 
Thevan was carrying on an intrigue with 
Peohiammal at the time when the plain* 
tiff could have been begotten. 

The argument of Mr. Govindaraghava 
Iyer is that, according to Hindu Law, 
there are only two classes of sons, aurasa 
and dattaka sons, and to import S* 112 
of the Evidence Act into the region of 
Hindu Law would be giving S. 112 the 
force of substantive law overriding the 
principles of Hindu Law. The Evidence 
Act was enacted for the purpose of ena¬ 
bling the Courts to act upon^relevant evi* 
dehoe and to come to a conclusion on 
such evidence. In order to enable the 
Court to decide mitters satisfactorily, 
the law of evidence requires the Court 

to raise certain presumptions, and S. 112 

raises one of those presumptions, and the 
presumption is a rebuttable one. and 
until it is rebutted it should be con* 
sidered ccnolusive proof. Before con¬ 
sidering whether S. 112 has made an 
inroad into the Hinlu Law or not, it is 
necessary to consider whether the parties 
to this case are parscns who are governed 
by the Code of Manu. No doubt the 
Courts have acted on the general pre* 
sumption that the Hindu Law applies to 
all persons who are not Christians. Mu* 
himmadans or persons professing any 

^ faiUi. Hiadu Law, sfcriotly 

■so-oalled, cannot be applied to same of 
the castas in this presidency. According 
CO Hindu Law there can be no divorce 
apd there can be no re-marriage of 
widows. But according to the custom 
prevailing among the Maravars in South- 
«?a India, a ipan can divorce his wife 
at any time ha likes and a divorced 
woman as well a» a widow could validly 
romarry ; and the children of such re* 
carnage are legitimate and inherit to 
thqir parents. It is, therefore, difficult 
tp sea how S. 112 can ' be said to 
^Uitate against or override any of 
p principles of the Hindu Law, 

O^de. the 

Pia\ntm.would be considered the le£iti. 
son at Thirumani Thevan. 


S. ITSjof Oh. IX is in these tei*ms : If 
one marries a pregnant young Woman, 
vrhether pregnancy be known or unknown, 
the male child in her womb belongs to 
the bridegroom and is called the son re¬ 
ceived with the bride. It might be said 
that this rule applies only to virgins. But 
whether it applies to divorced women or 
to widows, Manu did recognize the fact 
that pregnant women could be validly 
married and the child who was enventre 
samere^tit the time of the marriage was 
the child of the husband. In Manu's 
time the levirate was prevalent; vide 
Ch. IX, S. 167. In Manu’s time remarri¬ 
age of widows was prevalent though many 
condemned ifc. When the remarriage of 
a widow or a divorced woman is valid ac¬ 
cording to the law of the parties, it can¬ 
not be said that the rule which says that 
a person born during the subsistence of a 
valid marriage shall be considered to be 
the son of the husband is opposed to the 
Hindu Law. Mr. Govindaraghava Iyer 
for the appellant relied upon several 
English cases : Birtwhistle v. Vardill (l), 
and i?. v. luxiffe (2). These cases have no 
application to the question to be decided 
in this case. According to the law of 
Scotland, the marriage between a man 
and a woman legitimises their issue born 
before marriage. But the Law of England 
does not recognize any person as legiti¬ 
mate who is not born during lawful wed¬ 
lock or within 280 days of the dissolution 
of marriage either by death or by a decree 
of Court, The Hindu Law is the same in 
this respect as the English Law : Col¬ 
lator of Trichinopobj v. Lehkamani {ZX 
On grounds of public policy under tlie 
LDglish Lxw a person born daring the 
lawful wedlock is held to be legitimate, 
and the onus of proving that he is 

illegitimate is on the person who asserts it. 

* 

The question as it has arisen in this 
case has not arisen in any English case, 
bir James Stephen in his Book on Evi¬ 
dence says that he is not aware of any 
decided case on the point, Taylor, in hia 
Treatise on Evidence, page 349, refers to 
an American case. Mr. Govindaraghava Iyer 
relied upon the rule in French Code and 
alM upon the Roman Law on the point. I 
t hink it is unneoassary to consider what 

E.R.\63 ^ ' im = 10S 

!«! ® East 193=103 E.R. 3i(V 

(3) tWS] 1 l.A. 983=31 \v R, 35S—11 3 T » 

U5=3 Sar. 318 (P.C.). 
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the rule is ill other sysfcecna of law about 
the legitimacy of a person. 

According to the Indian Evidence Act, 
all that is necessary to *show that a per¬ 
son is legitimate is that he was born 
either during wedlock or within 280 days 
of the dissolution of the marriage. In 
this case there is no question of illegiti¬ 
macy at all. If Thirumani Thevan had 
not married Pechiammal the plaintiff 
would be the legitimate son of Subra- 
mania Thevan. Thirumani Thevan hay¬ 
ing married her he becomes the legiti¬ 
mate son of Thirumani Thevan. The law, 
no doubt, leaves it'to Thirumani Thevan 
or any other person who challenges his 
paternity to prove that Thirumani Thevan 
had not access to the plaintiff ’s mother at 
any timo he could have been begotten. In 
the ease of Ingestre v. AttorneyGeneral 
(4) this question arose : 

In that case the petitioner’s motlior was twice 
married. She had left her first husband^ in 1881, 
and on ^lay IG, 1882, he presented a petition for 
divorce; a decree ni.sl was pronounced on De* 
cembor 10, 1881 and was made absclnto on 

June 20. 1882. A day or two afterwards she 
married her .second husband with whom she had 
co-habited since she left her first husband, and 
the petitioner was Ijorii on September 8, 1882. 
The evidence satisfied the Court that he was the 
son of the second husband, and the question of 
law tlion arose whether he was the legitimate 
son 9 f his father; for although he was boru m 
wedlock ho was conceived at a time when his 
parents could not lawfully have been married. 

Sir Samuel Evans, President of the Pro¬ 
bate iDivision, answered the question in 
the affirmative. We have not been able 
to gob at the report of this case ; but the 
case is discussed in 30 Law Quavt^vly 
^agos Ibff to I.*)?, facts in that case 

ars V6i‘y similar to tiie lU'esent,and though 
IhQ judgment in the case is not before us, 
the conclusion arrived at by the learned 
President of tlie Probate Division is in 
conformity with S. 112 of the Indian Evi¬ 
dence Act. _ , . ^ ‘ j rrA 

The decision in Rcihi v. Oovinda io; 

has no application to the present case. In 
that case, the question was whether a 
person was the illegitimate son of his 
father when his mother was hot “O"] 
tinuously by tlie father. As I hare al 
ready observed, there is no 
illegitimacy in this case. Ei i c,,,Kra- 
plaintiff is the legitimate son of Subra, 

mania Tlievan or tho 

Thirumani Thevan. If his mother had 

not married TjArumani^llSAMii^lSd^ 
'”(4) Times, Oct. 11. 

(5) [1875-77] 1 Bom. 97. 


tiff would be considered cbe legitimate 
son of Subramania Thevan. 

The words ’of the section have to be 
given their proper meaning. The Le^s^ 
lature intended that if tbe mother married 
again, the child born during the subsis¬ 
tence of a second marriage would be con¬ 
sidered to be the child of the man whom 
tbe mother married again. Without 
going into the publio policy 'of the law 
enacted in S. 112 it is suflScient to- say 
that, if a person is lx>rn during lawful 
wedlock, he is the son of the husband of 
his mother. It is open to those who say 
that the plaintiff is not the son of Thiru¬ 
mani Thevan to prove that Thirumani : 
Thevan could not have had access to- 
Pechiammal at any time when the plain¬ 
tiff could have been begotten. If a man 
marries a woman not knowing that she is 
Ijregnant, he could, by showing that he 
could not have had access to the woman 
when tho pregnancy commenced, make 
out that the child is not his. But if a 
person knowing that a woman is pregnant 
marries her, the child of the woman, 
though immediately born after the mar¬ 
riage becomes in law his child unless the 
man proves that he had no access to ^e 
woman when he could have been be 
gotten. The plaintiff, therefore* is the 
son of Thirumani Thevan and is entitled 
to a share of his properties. In the 
result the appeal is. ditsmissed with costs.. 

Waller. J,— This appeal raises a ques¬ 
tion under S. 112 of the Indian Evidence 
Aot. The facts found are these : Plain¬ 
tiff's mother mamed tQ pne 
lliania Thevan m October 1903. She wd3 

divorced in June 1904 and married Th^u- 
mani Thevan a month later. In 
tember plaintiff was born to her. Ih© 
question is whether, on these facts, plain> 

tiff is to be regarded ' as the le^timate 

son of Thirumani Thevan. The District 
Munsif thought that he should be so re¬ 
garded. The Subordinate Judge held 
that he was the legitimate son of the first 
liusbandi Krishnan, J., agreed with the 

On the language of S. 112, I think 
Krishnan. J., is right.^ Plaintiff was born 
during the continuance of a valid mar 
riage between the mother and Thirumani 
Thevan and there is no proof of non^c- 

cess during the material 
argument contra is that a child conceived 

during adulterous intereouree can never 

become legitimate even though the 
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parents have been validly married before 
its birth. That was at one time the view 
of‘ Engliah lawyers and it appears to be 
still the law in France, In'English Law, 
where, as a concession, a child conceived 
before marriage as the result of a non- 
adulterous connexion was regarded as 
legitimate if born after the marriage of 
its parents. The concession was based on 
a hetion which dated back the marriage 
to the conception. The 'fiction now, of 
course, is not applicable to the fruit of an 
adulterous connexion ; for the parents 
could not lawfully have married at the 
time of conception. That, however, is 
nob the law of India as stated in S. 112 
of the Indian Evidence Act, Nor is it 
the present law of England vide Iiiges^ 
tre 'v. Attorney General (4) a case of 
which wo have got no report, but which 
is commented on by an article-in 30 Law 
Quarterly, Mr. Govindaraghava Iyer 
argues that it is opposed to Hindu Law 
but the Privy Council in Collector of 

TricKinopoly y.Lehkamani -(3) decided 

that the English and Hindu Law do not 
differ in such matters. An Indian case 
has been referred to. Nicholas v. Asphar 
(6). There the first husband died in 
November 1841. The widow married 
again in Heoeinbor 1841 and gave birth to 
a daughter in April 1842. The learned 
Judge found that the daughter was the 
legitimate daughter of the first husband. 
No doubt, she was born within 280 days 
after the first husband’s death, but the 
section requires that the widow should 
not have married. If she does, the pre¬ 
sumption is that the child U *tho legiti¬ 
mate child of the second husband. No 
doubt, that presumption can be rebutted 
by proof of bis non-aoooss during the 
material period. If such proof bo forth¬ 
coming another presumption would arise 
that the child was the legitimate offspring 
of the first husband. But with groat res¬ 
pect, I do not think that the lo^^ruod 
Judge stated the law correctly ‘whon ho 
said that 

tho preSum^Hiou of logitiui^ov arising frou\ 
oouooptlon during a v.ilid subsisting uiarrlago is 
conolusivo. 

The date of birth and not that of oou-* 
oeption is the test. In tho ovso of a dia- 
eolution, not only must the birth be 
within 280 days, but tho widow should 
further not have remarriod. I agree that 
the appeal should be dismissed with costs. 

-rra-.- - - 

' V6) [1807) 84 OaI. 016. 
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Dbvadoss, j. 


* {Vonnakota) Virajxt 
pel Ian t. 


Plaintiff—Ap-* 


{Vatsvaya) Dangaraju and another — 
Defendants—Respondents. 

Second Appeal No. 805 of 1922, Deoi“ 
ded on 14th October 1924, from a decree 
of the Addl, Sub*J., Rajahmundry in A.S, 
No. 76 of 1921. 

(а) Fraud—Intention to cJieat two persons — 
Successfully clwattng one fs sufficient for Court to 
refuse help to recover properly. 

_ When a parson’s object was to ohoat two people- 
and he has successfully cheated one. that is 
quite a suflioieut ground for the Court to refuse to 
help him to recover the property. [P. 032, 0. 1 j 

(б) Civil P. C,, S. 151— Court trying s-uhse- 
quoit suit cannot 2>a5s order regarding previous 
suit which £s not before it. 

It is difficult to see how S. 151 can give power 
to a Court to pass an order in respect of a suit 
which is not ponding bafore it. A Court which 
tries a subsequent suit cannot p.isa an order with 
roforenco to a previous suit. 

[P. 632. 0. 2, P. 632, O. 1) 

(c) J urtsdiction—Subordinate Court — Impro¬ 
per order by Sub-Court can be set right by appel¬ 
late Court. 

When tho Subordinato Court passes an iaipro* 
per order and the matter is taken up on appeal to 
a Court which is empowered to hear appeals from 
tho orders of such Subordinate Court the Appeh 
late Court has jurisdiction to Sjt matters right. 

[P. 033 C. 1] 

T. V. Siibba Rao —foi* Appellant. 

A. J^c/t/k.itarafn.z Rajn~“^{o}c Respon¬ 
dents. 

Judgment. —The first point argued in 
this second appeal is that no fraud was 
perpetrated by the plaintiff putting the 
property in the name of tho first defen¬ 
dant and that, therefore, ho is entitled to 
get back the property which was con¬ 
veyed benami for him to the first defen¬ 
dant. Both the Courts have found tliat 
the plaintiff was able to defraud both the 
Government of the legitimate Court-fee 
payable on tho plaint in O. S. No. 36 of 
i9(X) and tho widow of Veeri'aju with 
whom ho had contracted to give half the 
property in case he succeeded in O. 8 

sooond defendant 
after hling O.8. No. 36 of 1906,oompromi- 

^d with the defendants his claim against 

them and got a sate of some items of 

property in the name of the first defen- 

dant for hia. benefit and then withdrew 

the suit in consequence of whioli the 
Oovernuient was not able to get t\, > 
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Courti-fee payable by the second defen¬ 
dant on his pauper plaint. Both the 
Courts held that by reason of the pro¬ 
perty being put in the name of the first, 
defendant, the suit by the widow of 
Veeraraju (O. S, No. 529 of 1909) on the 
agreement entered into by the second 
defendant with her husband was not 
decreed in the terms of her plaint, but 
she was only given damages. 

On looking into the judgments of that 
suit, Exs. Ill and lY, it appears that the 
widow of Veerraju was not given a share 
in the plaint property not on the ground 
that it was put benami in the name of 
the first defendant but on the ground 
that the agreement with him by the 
second defendant was an unconscionable 
agreement and that, therefore, damages 
were an adequate remedy. No doubt in 
the judgment of the appellate Court Ex. 
IV, there are observations to the effect 
that the first defendant had a good title 
to the propertj^ and the plaintiff in that 
suit could not ask for a share in the pro¬ 
perty, Mr. Subba Kao’s contention is that 
the widow of Veeraraju was not defrau¬ 
ded by the property being put in the 
name of the first defendant and, therefore 
no fraud was effectuated. No doubt there 
is something in this contention. The 
other fact, namely, that the Government 
was not able to get the Court-fee payable 
by the second defendant in respect of the 
property which he gob by virtue of the 
litigation in O. S. No, 36 of 1906 is a 
circumstance which has to bo considered 
in this case. If the property had not 
baen pub in the name of the first defen¬ 
dant, naturally the Court would have 
given a decree for payment of the Court- 
fee against the second defendant. This 
was obviated by the second defendant 
putting tlie property which he got by 

filing O, S. No. 36 of 1906 in the name 
of the first defendant. I think the object 
of the second defendant was palpably to 
cheat both the Government of its Court- 
fee and Veeraraju of the share to which 
he .vas entitled in case of success in that 
suit. When the second defendant’s 
object was to cheat two people and he has 
Isuccessfully cheated one, that is a quite 
IsuHicient ground for the Court to refuse 
to help bho second defendant bo get the 
property from the first defendant. ^ * 
Mr. Subba Kao contends that the plain- 
tift’ is a vendee from the second defen¬ 
dant and that the original agreement 


with Veeraraju was for his benefit and 
that he should be given a decree for'the 
plaint property. In this case the plain*? 
tiff cannot be said to be a bona fide pur¬ 
chaser for value because he must have 
known that the title of the property 
stood in the name of the first defendant.. 
There is absolutely no ground for saying 
that he was not aware of the circum¬ 
stances under which the property was 
put in the name of the first defendant. 
Therefore, he is not a bona fide purchaser 
for value and he cannot claim the help of 
the Court in getting the property from 
the first defendant. 

It was also urged for the appellant 
that the Court should take into considera¬ 
tion the subsequent conduct of the 
parties and give relief to the plaintiff. 
Exhibits M and N only show that the * 
first defendant dealt with the property 
as the property of the second defendant. 
The documents only show that the real 
owner was the second defendant. These 
documents do not help the plaintiff to 

contend that the second defendant was 

0 

either in possession of the property or 
dealt with the property as his. If the 
second defendant was in possession of 
the property, it is not necessary for him 
to come to Court and seek its aid to re¬ 
cover possession of the property from the 
first defendant. The plaintiff has to 
show that he was not aware of the cir¬ 
cumstances under which the property 
was put in the name of the first defen¬ 
dant before he could ask for relief. He 
must come into Court with clean hands. 

I do not think the plaintiff was not 
aware of the circumstances of the case. 
That being so, he cannot ask for any 
relief. Both Courts have found against 
the plaintiff's contention. I agree with 
them in holding that the plaintiff is nob 
entitled to any relief. The second appeal 
fails and is dismissed with costs. 

' 'The Memorndum of Objections. 

The District Munsif has directed the 
first defendant to pay the Court-fee 
payable on the plaint in O. S. No. 36 of 
1906 and relies upon S. 151 of the Civil 
P. C., as enabling him bo pass such an 
order. It is difficult to see how S. 151 
can give a power to a Court to pass an 
order in respect of a suit which is not 
pending before it. That suit, O, S. No. 36 
of 1906 was disposed of long before this 
suit was filed. Whatever may be said 
of the conduct of the first defendant the 
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Oourl' no jurisdiotion to pass an order 
of this Idpd in a suit brought by the 
plaintiGF for recovery of the property 
from the first defendant on the ground 
that the first defendant is a benamidar. 
The parson primarily responsible for all 
the fraud is the second defendant and the 
Court cannot now saddle the first defen" 
dant with the Court’fee payable by the 
second defendant in an action to which 
the first defendant was a party to the 
previous suit, I do nob sea how a Court 
which tries a subsequent suit can pass an 
order with reference to a previous suit. 
It may be that the motive of the District 
Munsif was a laudable one, but I cannot 
but hold that the order was passed en¬ 
tirely without jurisdiotion. I think the 
Subordinate Judge would have done well 
to have set aside that order instead of 
suggesting that the first defendant should 
prefer a civil revision petition to the 
Hig.h Court. When the Subordinate 
Court passes an improper order and the 
matter is taken up on 'appeal to a Court 
which is empowered to. hear appeals 
from the orders of such Subordinate 
Court, the appellate Court has jurisdic" 
tion to set matters right. T direct that 
■this order of the District Munsif be 
vacated. 

I allow the memorandum of objections 
60 far as this point is concerned and dis¬ 
miss the rest without costs. 

Appeal dismissed. 
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Devadoss, J. 

Thondiyil PtUhalalha Ukkaran 
N%uar —Petitioner. 


V. 

J^hondiyil Ponnigari Ukkaran Naga )— 
Respoudeut. 

Civil Revision Petition No. 331 of 

1924, Decided on 5th February 1926, 
froDl the decree of the Dist. Munsiff,’ 

PayoH, in Small Cause Suit No. 171 of 

1925. 


(ft) Madras Rsvenue Recovery Act. S, S—Sa 
}ay%d—Plaintiff selling laftd to defendant at 
-f^/endant agreeing to pay revenue on the l^nd 

^half^Peponal decree against defendant « 
■o« given for revenue paid by ulalnUff^P,- 
vinctal Small Cause Courts Act. Arts, 9, and 39 

Where plaintiff sold land to defendant an 
«nere was a spaoial ajcesmsnt betiveen 


parties that the revenue payable on the plaint 
property was to be paid by the tarwad of the 
defendant, and from the previous conduct of the 
parties it was clear that the plaintiff paid the 
revenue on the land on behalf the defendant. 

Seld; that it was not open to the defendant 
to contend that the plaintiff was not entitled to 
obtain a personal decree against him. 

4 

Held: farther that Small Cause Court had 
jurisdiction to try the suit. [P 634 C 1] 

(6) LimitaUan Act, Arts. 61 and 116— Scope. 

Where a registered sale deed provided that the 
purchaser should p.iy the revenue on the land 
sold, but the vendor paid the revenue on behalf 
of the purchaser, and sued him for revenue 
paid. 

Held : that Art. 61 should apply and not 
Art. 116. [P 634 Cl] 

T. S.Visvanatha Iyer —for Petitioner¬ 
s'. Vcnkatachella Sastvi —for Respou' 
dent. 


Judgment. The first point raised in 
this petition is tliat the District Munsiff 
had no jurisdiction to try the case as 
the relief which could be granted to the 
plaintiff is not a relief which a Small 
Cause Court is empowered to give, viz., 
mortgage decree. The argument is that 
the defendant who is in possession of 
property is liable to pay the tax on the 
property and when the pattadar pays the 
tax he can only have a remedy against 
the land in the same way as the Govern- 




against it, and the defendant nob being a 
pattadar, S. 5 of the Revenue Recovery 
Act (Madras) II of 1864 has no applica¬ 
tion to him. This point was not raised 
before the District Munsif. His con¬ 
tention there was that the suit was not 
maintainable not on the ground that the 
bmall Cause Court could not give a 
mortgage decree against the defendant, 
but on the ground that patta had not 
been transferred to the defendant and 
therefore he was not liable to pay the 
revenue. The point not having been 
raised in the first Court, I do nob think 
the defendant should be allowed to 
raise it in this Court. The suit as 
framed- was a small cause suit and the 
relief prayed for also was one within 
the oomifetency of the Small Cause Court 
to grant, and tho relief granted was only 
for payment of money. That being so 
the frame of the suit and the relief 
olaimed were all within the cognisance 
of the Small Cause Court and the defen¬ 
dant could have pleaded that the suit 
as frame»l was improper and that a suit 
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should have been differently framed and 
such suit would not be within the cog¬ 
nizance of the Small Cause Court. He 
not having taken the i)oint before the 
District Munsiff is not entitled to take 
the point now. 

The next contention is that the plain¬ 
tiff cannot obtain a personal decree 
against the defendant ; and he relies on 
Suhraiiiania Gh etty v. Mali aUngaswami 
Sivan (l) and Boja SeUappa Reddi v. 
V'Hdhachala Reddi (2). In 40 Mad. 35 
it was found that the payment was a 
voluntary payment and in 33 Mad. 41 
it was found that the mortgagee paid the 
cist on the property not in his capacity 
of pattadar but in his capacity of a mort¬ 
gagee, In a recent case, C. E. P. No. 489 
of 23, Mr. Justice Krishnan held that 
the remedy which is open to a pattadar 
who pays kist against the owner of the 
land who-is bound to pay it is not by a 
personal decree hut by a decree against 
the property. These cases have no 
application to the present case as 
the District Munsif finds that there 
was a special agreement between the 
parties that the revenue payable on 
the plaint property was to be paid by the 
tarwad of the defendant, and from the 
previous conduct of the parties it is clear 
that the plaintiff paid the revenue on 
the land on behalf of the defendant. 
That being the course of conduct between 
the parties it is not now open to 
the defendant to contend that the 
plaintiff is not entitled t) obtain a 
personal decree against him. The 
District Munsif has given a decree for 
the revenue for four years on the ground 
that Ex. I, which is a registered sale deed 
provides for the payment of kist by the 
defendant. Under that document the 
endeo, i. e., the defendant, was asked 
to pay assessment. 

That would not enable the plaintiff 
land holder, to claim cist for more than 
three years prior to the date of the suit. 
The decree will, therefore, be modified by 
giving the plaintiff a decree only as 
regards the three years’ kist. Each party 
to bear his own costs. 

Decree modified. 


(1> ClOlOl 33 Mad. 41 

(2) [190G] 30 Mad. 35=1G M. h. J. 559. 
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Spencer and Odgers, JJ. 

Subrama7tia Ayyar —Appellant. 

V. 

Nalla Kayandan and others —Respon¬ 
dents. 

Second Appeal No. 981 of 1923,. 
Decided on 19th January 1'926, against 
the decree of the 2nd Addl. Sub-J.,. 
Coimbatore, in A. S. No. 62 of 1922. 

ijt Hindu Law — Inheritance—Property got hy 
Will froininaternal grajidfather ts not ancestral 
—Widow has preferential right over father. 

Property got Will of his maternal grand-^ 
father is not ancestral property of tha devisee.. 
Hence his widow has a preferential right of 
inheritance over his father. [P 034 0 2] 

A. Venkatrayaliah and 
narasiah —for Appellant. 

T. R. Vijiaragavachari and H. .S.. 
Rajah Aiyengai —for Respondents. 

Judgment. —The property in suit came* 
into the possession of Venkataramana 
Iyer by the Will of his maternal 
grandfather. It never assumed the- 
character of ancestral property if we 
understand that expression in the 
technical sense of property in which a 
son on birth becomes an equal owner 
with his father. It follows that Venkata*! 
vamana Iyer’s widow had, when he died 
issueless, a preferential right of inheri-l 
tance over his father. 

The cases of Mutliayan Chetti v. Siva' 
girt Zamindar (l); Sivaganga Zamiftdar 
V. Lakshmana (2) and Mtithuvaduguri^ 
natha Tevar Periasami (Z) cited by 
api)ellant*8 vakil are all cases of im' 
partible estates as to which there are 
rights of primogeniture. It would be un¬ 
safe to take any statements as to the law 
out of the judgments in those cases and. 
apply them to different ciroumstanoes. 
In Venkayamma Gam v. Venkata Rama- 
nayavitna Bahadur Gant (4) the pro¬ 
perty devolved upon maternal grandsons 
not by Will but by the ordinary law of 
inheritance. The lower Courts are right 
upon the point of law. The Second: 
Appeal is dismissed with costs. 

Appeal dismissed. 


( 1 ) 

( 2 ) 

(3) 

(4) [1902 


■1881’ 

1886 

:i893 


3 Mad. 370. 

9 Mad. 188. 

16 Mad. 11=2 M. L. J. 265. 

25 Mah 678=29 I. A. 156=7 0. W. 
N. 1=12 M. L. J. 299=4 Bom. D. R.. 
657=8 Sar. 286 (P. O.), 
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B^HESANf, J. 

R» B\unja*ig% Raj —Defendaufc—Ap' 
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pellanti. 


V. 


Periyathambl Goiinian and others — 
PlaiatilGTs—Baapondents, 

Second Appeals Nos. 84 to 96 and 474 
of 19ii, Decided on 22ad July 1925, 
from a deouee of the Dist. J., North 
Aroot, in A. S. Nos. 122 to 134 and 121 
of 1922. 

(а) Madras Estates Land Act—^Appilcahlllly to 
iiiani-“That a person ts oiuner of both varams {3 
tnaierUU only where the land is a whole village. 

The ooQsideration that a parsoa is the owner 
of both the varams is material in dotarmlnlag 
the applioability’of the Estates Laud Aot, only 
where the laud is a whole villags and aa enfcau* 
ohised inam. [P. 63G, C. 2') 

(б) Madras Estates Land Act, S. 3 (2) (e) — 
A^licablllty to poU. settlement Inam. 

Where au inam subsequent to the setblemonb 
is held on a permanent under-tenure, the caso 
falls under S. 8 (2) (o). [P. 637, 0. 1] 

(c) Otvil P. C., S. 100 -New case cannot he 
made out. 

A tenant brought a suit claiming to be a rvot 
under thi Slaicas Kitabas Land Aot to sat aside 
an alleged sale of his holding against an iuamdar, 
both in the trial Court as wall as in ficab appel¬ 
late Court. 

Meld ; that it was not open to tha dofoudant in 
sooond appeal to ooutoud that ha was a ryot 
and that the plaiutifit was an under-tenant under 
him and that tho Madras Estates lixnd Aot was 
ndfc applicable as betw^ii them. [P. 437, 0. 1] 

Advocate'General and '3/. S. Vaidi/ v 
natKa=fyer —fQZ Ai>pellan6. 

^nbrahmanijx lyer^lov Eespoudents. 

Judgment. —The lirab point arguod 
by the learned Advocate-General before 
me in this batch of second appeals is 
that the E3tato9 Land Aot does not apply 
to the case. To understand this point 
it is necessary to set forth the history of 
the suit village. Exhibit D is a state¬ 
ment dated the 15th January 1873 
initialled by Mr. Whiteside, the then 
Oollector of North Aroot, It is hoided : 

Btatamont showing tha particulars of shortriem 
mokasa sarvamaiiam villagars in tho minor 
estate of Ami Jaghir, Noth Aroot District. 

lb shows that the suit village of 
Bajammarpuram was granted by the 
then jaghirdar Thirumala Bao Sahob in 
Fahli 1211 to the ancestor of the defen¬ 
dant's vendor K. Krishna Rao. The 
grantee seems to have applied that 
OMtain lands may be given to him on 
ooMe tenure fur constructing a tank and 
bnlldin^ a Tillage, Tho suit village was 


granted to him and for the first twa 
years after the grant, no assessment was- 
fixed. It was said that the assessment 
will be fixed after two years. In Pasli 
1215 he submitted accounts and reques¬ 
ted that 60 pagodas may be fixed on. 
it as mutka (rent) and it was accordingly 
fixed. Afterwards a document was issued; 
to his son Madhava Eao in Pasli 1233 
which states that the beriz was reduced 
to 10 pagodas. So far the statements in 
01. 19 of Ex. D suggest that the village 
was granted to a ryot for rent. The 
document then proceeds to say : 

The inam appears to have been granted sub¬ 
sequent to paimash. In 1223 the grantee 
represented that the ryots were very poor and 
the rent should be reduced. Accordingly 40 
pagodas were permanently remitted. It will be 
safe to continue the grant which evidently falls- 
within the scope of S. 15 of Regulation 30 of 
1S02. 

Prom the reference to S. 15 of Begula- 
tion 30 of 1802, the Advocate-General 
argues that the whole transaction was 
one of leasing to a ryot, that the so- 
called grantee, Krishna Eao, and his son 
Madhava Rao were merely ryots under 
the Arni Jaghirdar and the defendant,- 
who is the descendant of the original 
grantee^ is a ryot under the Arni 
Jaghirdar and tho plaintiffs are under¬ 
tenants to whom the Estates Land Act 
does not apply. If the defendant is nob 
a ryot under the jaghirdar of Arni, but 
is himself regarded as a land-holder, his 
position would then be that of one who 
is generally and loosely described as a 
subsequent iuamdar. If he is a subse¬ 
quent inamdar, the matter is not open 
to me for discussion though I confess 
I am inclined to agree with the view of 
Wallis, 0. J., in Gadadhara Das v. 
Stiryanarayan PtUnaik (l) and of 
Schwabe, O. J., and Devadoss, J., in 
Braksnayya v. Achirajn (2). So far as 
this High Court is concerned, the matter 
is now settled by the majority of the 
hull Bsuoh against an inamdar and 
I am bound by it. W’here a grantee 
pays some kind of rent to the zamindar 
whether ho should be regarded as a 
subsequent inamdar and, therefore, a 
land-holder to whom tho Estates Land 
Act should apply as between him and 
his tenant or whether ha should be 
regarded as a ryot under the zemindar 
p .\vjng rent to him, tho Bst^U a Land Aot 

(1) 44 qal. C77-S41 .\r. r». J ^7— 

12) A. I. R 1939 Mad. S73 (PS R). 
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applying to. his relations with the 
.zamindar but not as between him and 
his under"tenats (S. 19 of the Act) must 
always be a diflficult question to decide 
dn the application of the Pull Bench 
•decision. 

In this state of the authorities, 
if there is nothing else in the case, 
the matter would no doubt be a some¬ 
what difficult point to decide, but the 
pleadings in the case makd my task 
lighter and the position of the appellant 
more difficult. The suit was brought 
under S. 112 of the Estates Land Act. 
The defendant was described as a 
shrotriemdar. Even mokasa Ex. D pur¬ 
ports to be a list of shrotriem sarva- 
maniam villagers and a mere cultivating 
ryot cannot get into such a document. 
Para. 4 of the plaint says : 

The plaiatlffs and others have been paying to 
the defendant’s predecessors kist at the said rate 
t roni time out of memory and the lands com¬ 
prised in Pattah No. 34 as ryoti lands. 

Tills is not denied in the written state¬ 
ment; on the other hand para. 5 of the 
written statement refers to the plaint¬ 
iff and other ryots of the village. So also 
para. 7. In para. 10 of his written state' 
mOnt defendant pleads that he is entitled 
to levy the premium under the Estates 
Land Act, Paragraph 11 refers to plain¬ 
tiffs and other ryots of the village. 
Paragraph 12 says that the suit is barred 
by limitation under Schedule A Serial 
No. 5, under S. 55 of the Madras Estates 
Land Act. No plea is taken in the 
"written statement : no issue raised as to 
Ijhe maintainability of the suits. In the 
•course of the arguments before the 
Deputy Collector, the defendant seems 
to have argued that he possessed occu¬ 
pancy right over the lands of the shro- 
iriem. The Deputy Collector meets his 
argument by referring to the judgment 
in Summary Suits Nos, 53 to 97 of 1915 
on the file of the Divisional Officer, 
Vellore, (Ex. I) which held that the 
ryots of the village held occupancy rights 
and which also shows that the District 
MunsiC before whom the suits were origi¬ 
nally filed returned them for presenta¬ 
tion before the Revenue Divisional 
•Officer on the ground that the shrotriem 
was an estate under the Estates Land 
Act. Those suits were by a mortgagee 
of the defendant, the defendant himself 
not being a party to them. It may be 
that the Dqputy Collector was not quite 


correct in regarding Ex. I as conclusive 
between the parties. The Deputy Col¬ 
lector then says : 

Wlieu this position is arrived at there is no 
more argument necessary to show that the defen¬ 
dant was not acting under S. 53 of the Estates 
Land Act and that he was not allowed by the 
provisions of S. 46 of the Act to collect premium 
from the plaintiff. 

Up to this stage no question about the 
applicability of the Act seems to have 
been raised by the defendant and even 
then the point raised by him was that 
he was the owner of both the varams 
and that the plaintiff had no occupancy 
right. There seems to have been a con¬ 
fusion of thought on the part of the de¬ 
fendant and of his legal advisers. The 
consideration that a person^is the owner 
of both the varams is material in deter¬ 
mining the applicability of the Estates 
Land Act, only whare the land is a whole 
villaga and an enfranchised inam : vide 
S. 2, Cl. (3) (d) of the Act. We have 
nothing to do with an enfranchised inam 
in this case. The suit land is part of 
the Arni estate. The only question is 
whether the defendant is himself a land¬ 
holder or whether he is a ryot under 
the jaghirdar, and it is immaterial whe¬ 
ther he was the owner of both melvaram 
and kudivaram prior to the suit. If he 
is a subsequent inamdar, even if he was 
at one time owner of both melwaram 
and kudivaram, that fact does nob make 
the act inapplicable as in the case of an 
enfranchised inam. But the defendant 
seems bo have thought up to the arrange' 
ment in 1919 under Ex. C he was the 
owner of both varams and, therefore, he 
had a right to take pi'emium or charge 
enhanced rents though he is a subse¬ 
quent inamdar and that somehow some 
provisions of the Estates Land Act will 
not touch him. Still he seems to have 
thought that he was a land-holder under 
the Estates Land Act. In appeal also 
no question as to the applicability of 
the Estates Land Act seems to have been 
raised. 

In second appeal the point was, no 

doubt, expra sly rai-ei.in Grounds Nos. 2 
to 8. The Advosate'General suggests 
that the defendant never meant to admit 
that the act was applicable bo him up to 
the execution of Ex, 0 in 1919 and that 
the arrangement under Ex. C itself was 
effected in consideration of the deferidant 
admitting plaintiff’s occupancy rights, 
and it may be that the defendant thought 
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that , aftier the conferring of the oocu- 
panoy rights ox\ the tenants under Ex. C, 
the village became an estate, but the 
Bistriot Judge points out in para. 3 of 
his judgment that the suggestion put 
forward by the defendant, namely, that 
Ex. G was executed in consideration of 
defendant admitting occupancy rights of 
the tenant differed materially from the 
plea in the written statement. Anyhow 
the written statement does not deny the 
allegation in para 4 of the plaint that 
the plaintiffs and others were enjoying 
the lands as ryoti lands and were paying 
kist to the defendant’s predecessors from 
time out of -memory. It is impossible 
to make out from defendant's written 
statement that they ever meant to deny 
that the suit land was an estate prior 
to 1919 and to allege that it became an 
estate only after 1919. Thus, with re¬ 
ference to the pleadings, I must hold it 
is not open'bo the defendant now to con¬ 
tend that the Estates Land Ac# is nob 
applicable as between him and the plain¬ 
tiffs. I think there is also another 
ground on which this point must be 
decided against the appellant though 
this was not suggested by the respon¬ 
dent’s vakil at the time of argument and 
there was no discussion on it at the 
Bar. The view taken by Wallis, C. J., in 
Qadadhara Das v. Suryanarayana Pat' 
naik (1) and by Schawabe, C. J„ and 
Devadoss, J., in Brahmayya v. Achiraju 
(3) can only apply to minor subsequent 
inams, that is, the so-called subsequent 
inams which are nob whole villages. 
Where the subsequent inam is a whole 
village held on a permanent under- 
tenure, the case must really fall under 
S, 3 (2) (e) and there is no scope for a 
difference of opinion. In the present 
case though the suit village was carved 
oxib of another larger village, ever since 
1801 it was regarded as a distinct and 
separate village. That being so. Cl. (e) 
of S. 2 (3) will apply. The first con¬ 
tention of the appellant must, therefore, 
be disallowed and the conclusion of the 
Courts below that the higher rent sought 
to be oliarged on the nlaintiffs and other 
tenants under Ex. G is not binding on 
the ryots must stand. 

The second point argued by the Ad¬ 
vocate-General may now be stated. In 
1919 the defendant and his ryots entered 
into an arrangement described in Ex. C 
by which from Pasli 1329 onwards a 


rate of rent higher than the rate prevail¬ 
ing up to then was to be paid for the 
lands in the village and a lump sum of 
one year’s rent according to the old rate 
was to be paid to the defendant'. The 
sum was accordingly paid. In para. 6 
of the plaint it was suggested that the 
payment was towards the rent for Pasli 
1329. This was denied by the defen¬ 
dant who alleged it was in pursuance of 
Ex. G. The plaintiff took no issue on 
the point. The whole oral evidence set 
forth by the Divisional Officer shows it 
was in pursuance of Ex. 0 and his con¬ 
tention was that it was paid as a pre¬ 
mium, Nor was any suggestion made 
before the District Judge that the pay¬ 
ment was for rent for Fasli 1329. This 
payment was, therefore, obviously a pre¬ 
mium and was so regarded by the Divi¬ 
sional Officer, though its purpose seems 
to have been to enable the defendant to 
make certain improvements to the village 
tank. -Whatever the purpose might have 
been, the defendant was not entitled to 
collect it under S. 46 of the Act. The 
plaintiff and the other ryots were entitl¬ 
ed to recover it from him if they filed a 
suit within six months from the date of 
the collection : Schedule, A, Part II, 
item No. 15, tn this suit, there is no 
prayer for the recovery of that amount. 
Even if there is a prayer, it would have 
been barred. 


I 3 UC cue plaintiff alleged in para. 7 of 
the plaint that the defendant is liable to 
have the amount credited from the rent 
for Pasli 1329, but there is no prayer 
asking for such a credit in para. 11 of 
the plaint. In the view I take, the 
absence of a prayer is immaterial.’ If 
the suit had been filed within six months 
after payment, the plaintiffs might be 
granted a declaration that the amount 
paid by the ryots might be credited 
towards the rent for Pasli 1329 But 
the suits were not filed within six 
months after payment. To comiiel the 

of Fash 13 l9 13 the same as taking back 
the amount from him on the ground of 
an illegal collection and then re-paviu" 
It to him under the heading of rent° 
This process is not iiermissible as it oai - 
not be recovered from him on account of 
the bar of six months. The Deputy Col¬ 
lector did not discuss the point. It is i 
IKJint which arose only on the fourth 
issue after his findings on the first ard 
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second issues are known. Accepting his 
finding on the first and second issues 
■that the pattahs for enhanced rents are 
not valid, the question arises whether 
the pattabs should not be held to be 
valid for the rents properly payable ao- 
•cording to plaintiff’s contentions, and, if 
so, whether the sale notices should be 
held’valid to that extent: [Vide S. 53, 
01. (2)], The point was raised before 
the District Judge by the defendant and 
the District Judge disallowed it on 
grounds which are not intelligible to me. 
The Judge says : 

Tho payments cannot ba regarded as illegal 
exactions in addition to the rents lawfully pay¬ 
able. They were made by plaintiffs in iguoracce 
of their legal rights. 

I am nob able to understand how, be¬ 
cause the plaintiffs made the payments 
in ignorance of their legal rights and the 
defendant obtained the payment taking 
advantage of the ignorance, the payment 
is other than an illegal payment falling 
under S. 144 of the Act. It was nob paid 
as rent. It was paid as something else. 
Defendant was nob entitled to it ; it 
was, bherefoi*e, an illegal exaction. The 
plaintiffs ought to have sued for it within 
six months. Their right to recover it is 
barred. They are, therefore, bound bo 
pay the rents for Fasli 1329 and the sale 
notices to set aside which the suits are 
filed under S. 112 of the Act are partly 
valid and partly invalid : see S. 52 (3) 
of the Estates Land Act. 

I, therefore, modify the decrees of the 
Courts below by declaring that the sale 
notices issued by the defendant are in¬ 
valid in so far as the excess rent charged 
under Ex. X is ooucerned, bub are valid 
in so far as they cover the rent pre¬ 
viously payable by the ryots. 

The pirbios will bear their own costs 
throughout. 

Decree modified. 
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Spencer, O. 0. J. 

In rc. Sogianmthu Padayachi and 
anothe} — Petitioners 1 and 2. 

Referred Trial No. 1 of 1925 and Cri¬ 
minal Appeal No, 681 of 1924, Decided 
on 28th July 1925, from the judgment of 
the 3. J., East Tanjore^ in Case No. 11 of 
1924. 


{a) Evidence Act^ S, 27— Accused admitting 
possession of property^Properiy produced by ac¬ 
cused himself—Statement of accused Is admis¬ 
sible. 

The statameut of an accused that he had in 
possession certain stolen property is admissible 
in evidence even though he himself produced the 
property : (14 L, W. 418, Foil.) It makes no 
difference whether the accused himself digs out 
the property from the place where it is hidden or 
whether on information given by him some one 
else digs up the ground and produces the property. 

26 ilf. L. J. 352, Appr. [P. 639, 0. 2j 

(6) Evidence Act, S. 27— Statement leading 
to discovery of property should he admitted as a 
whole. 

If au accused makes a statement which is 
admissible under S. 27, tho whole of the state¬ 
ment which leads to the discovery of the stolon 
Xiroperty is admissible and sentences should not 
be cut U)3 so as to reduce the statsments only to 
the actual words which the accused may use to 
express the fact that he had hidden the pro¬ 
perties. [P, 039, 0. 2] 

(c) Criminal trial — Murder—Principal offe^x- 
ders allowed to remain untried and trial against 
accused playing minor part proceeded wllh-^Pro- 
cedure should be condemned. 

The iml>roper procedure of the Sessions Oourfc 
of allowing the i)riuoipal accused to remain un¬ 
tried while a charge of murder is proceeded with 
against those who are supposed to have played a 
minor part in the crime should be condemned. 
There is no reason why all the accused should 
not be tried together at one trial. Even if some 
of them are principal offenders and the others 
accomplices, S. 239, Cl. (b), Criminal P.O., permits 
them all to be tried together in one trial. 

[P. 640. C. 1] 

{d) Eoldcyice Act, S. lU—Charge of murder 
a)xd theft—Possession of stolen properly not ex¬ 
plained by a^xxsed—Accused cannot be presiemed 
to have committed murder. 

When the charge is that the accused com¬ 
mitted murder or theft in a building or both, it 
is not legitimate to presume that the accused are 
guilty of the more serious offence of murder 
because they are iinable or unwilling to 
explain their possession of stolen property, and 
when the unexplained possession of stolen pro¬ 
perty is the only circumstance appearing in the 
evidence against an accused they cannot be con¬ 
victed of murder unless the Court is satisfied that 
possession of tho property could not have been 
transferred from tho deceased to the accused 
except bv the former being murdered. 

[P.G40, C.l, 2] 

{e) Criminal trial — Re-trtal—Probability of 
coyivictioxi oyi available evldeyice should be consi¬ 
dered. 

Re-trial should not be ordered unless there is a 
reasonable probability of the accused being con¬ 
victed on the evidence known to be available 
against them. [P. 641,-0 1] 

K. S. Jayaram Aiyar and Nagaraja 
lye) —for Accused. 

Public Prosecutor —for the Crown. 
Judgment. —The two accused in this 
case have been convicted of the murder . 
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of tksPftndftra Sannadhi at Dharmapu* 
ram- on fcho nighfc of October 28fch, 1923 
andthS^d baen senfeenoad fco death by the 
Sessions Judge of Bist Tanjore. My 
learned brothers, Deradoss and Wallace, 
JJ., have differed on the question whether 
the oonviotion for murder should be con* 
firzopd or not and it is for me to decide 
now which of their views should prevail. 
The fact that the deceased was murdered 
at the time and place stated in the charge 
has not bean questioned before me. The 
complicity of these accused in the murder 
is alone in question. They were palan¬ 
quin bsxrers'employed in the mutt. There 
is no evidence as to their movements on 
the night of the murder. The only evi¬ 
dence appearing against them consists of 
(l) the fast that they produced certain 
properties alleged to have been stolen 
from the mutt and from the deceased 
and (2) the fact that they made certain 
statements at the time of proiuoing those 
properties which are admissible under 
S. 27 of the Evidence Act. 

In Queen^Empress v. Sxmi (l), in which 
[there was reason for concluding that 
murder and robbory were committed as 
parts of the same transaction, the pre¬ 
sumption was drawn that any one who 
took part in the robbery also took part 
in the murder and evidence as to the 
disposal of the property belonging to the 
murdered person was taken into consi¬ 
deration against the accused on the 
charge of murder. In that case there 
was other evidence besides the evidence 
as to the proluotion of stolen property, 
to connect the accused with the crime, 
namely, evidence that the first accused 
assisted in disposing of the corpse and 
that ho and the second accused acted in 
concert together and evidence that the 
second accused was seen in the neighbour¬ 
hood of the crime at the time when the 
deceased disappeared, 

In Moyila Kurmiah v. Emperor (2), 
there was evidence that the accuse 1 was 
seen in the company of the murdered 
womku shortly before her disappearance. 
My learned brothers have differed mainly 
in the question whether the murder of the 
Pandara Sannadhi and the theft of pro¬ 
perty from the mutt have been shown to 
bo parts of the same transaction, and 
secondly, as to the aignifioanoe to be 
drawn f rom the fact that the accused 

grp^na Mad.'4¥5: *-— 

W [1918) M. W, N. 115, 


showed places where certain property 
was buried and at the same time made 
statements. 

I adhere to the view that I expressed 
in In re Namamalai Konan (3) that the 
statement of an accused that he had in 
possession certain stolen property is ad¬ 
missible in evidence even though he him¬ 
self produced the property. I agree with 
the opinion of Sadasiva ;Aiyar, J., expres¬ 
sed in Man)unatliaya v. Emperor (4) that 
it makes no difference whether the ac¬ 
cused himself digs out ‘the property from 
the place where it is hidden or whether 
on information given by him someone 
else digs up the ground and produces the 
property. Upon this point Devadoss, J.*s 
opinion is undoubtedly sound and is sup¬ 
ported not only by authority but also by 
Gommonsense. I also agree with the 
opinion of the learned Judges who heard 
the appeal that, if an accused • makes a 
statement which is admissible under 
S. 27, the whole of the statement which 
leads to the discovery of the stolen pro 
liarty is admissible and that sentences 
should not he out up so as to reduce the 
statements onl^^ to the actual words 
which the accused may use to express the 
fact that he had hidden the properties. 

I think that the Sessions Judge was 
wrong in ruling out the 'statement of the 
first accused that the properties produced 
by him were stolen on the night of the 
occurrence. Wallace, J.,* is not satisfied 
tliat the accused used these words. If 
there is no proof that he used the words, 
of course no reliance should be placed on 
the use of them for eonvioting the accused 
but if the accused did use the words then 
they are parts of the sentence in which 
he gave information which led to the 
discovery of stolen property, and parts of 
sentences cannot -be excluded so as to 
have 'the effect of making the whole 

statement incomplete and less intel¬ 
ligible. 

Mr. Devadoss, J., held that the mur¬ 
der and the theft were parts of the same 
transaction because the thieves seem to 
have removed the properties belonging to 
the mutt. If that is clearly made out, it 
might tell against the first accused* in 
the charge Rathanasabapathy Thambiran 
who claimed to he the rightful snooessor 

to the deoeaU Pandara Sinnadhi a nd iu 

t hat capacity was resp onsible for the mutt 

(SI 11921] 14 K w. 4ii: -- 

(4) [1914} 96 M. U J. 86i, 
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properties. But for some reason or other 
the prosecution reserved the case of 
Eatnasabapathy Thambiran and Ayya- 
durai Pillai and proceeded against these 
accused, who at the worst were only 
minor accomplices in the crime of mur" 
der. 

I cannot too strongly condemn the im¬ 
proper procedure of the Sessions Court in 
allowing the principal accused to remain 
untried while a charge of murder was 
proceeded with against certain other 
persons who are supposed to have played 
a minor part in the crime. There is no 
reason why all the accused should not 
have been tried together at one trial. 
Even if some of them were principal 
ofiPenders and the others accomplices, 
S. 239,01. (b), Criminal P. C., permits 
them all to be tried together in one trial. 
The Sessions Judge has committed several 
other irregularities such as marking as 
exhibits statements made at the inquest 
by the several persons who were not wit¬ 
nesses at the trial and statements of wit¬ 
nesses made on previous 'occasions with¬ 
out drawing their attention to the state¬ 
ments and without any apparent reason 
that they were required for contradicting 
or for 'corroborating the witnesses ; but 
about that we shall have something to say 


later. 

I am unable to agree with Devadoss, J., 
that the circumstances that most of the 
properties found missing belonged to the 
accused rather than to the mutt or the 
temple for which he was trustee, suffici¬ 
ently establishes as against these 
accused that the murder and the theft 
were part of the same transactions. 
(The judgment then dealt with the 
evidence and proceeded.) For the pro¬ 
secution, the point is sought to be 
made that the accused have not attemp¬ 
ted to explain their possession of pro¬ 
perty stolen from the mutt, that the 
burden is on them under S. 106, Evidence 
Act of proving facts specially 
their knowledge and under S. 114, iH* 1 / 

if they decline to answer a question 
which they are not compellable to 
answer by law, the Court may presume 
that the answer, if given, won 0 un 
favourable to their innocence of the 
crime. When the charge is that the ac 
icused committed murder or theft in a 
building or both, is it legitimate to pre¬ 
sume that the accused are guilty of the 
more serious offence of murder because 


they are unable or unwilling fco explain 
their possession of stolen property. I 
think the answer must be that if there 
is other evidence to connect the accused 
with the death of the murdered man, a 
jury, or in this country a Judge, may 
find upon circumstantial evidence that 
he is the murderer. But when the un- 

Ik* 

explained possession of stolen property 
is the only circumstance appearing in 
the evidence against an accused charged 
with murder and theft, the accused can¬ 
not be convicted of murder unless the 
Court is satisfied that possession of the 
property could not have been transferred 
from the deceased to the accused except 
by the former being murdered. Wallace, 
J., obverves: 

Neither law nor justice justifies the hanging 
of a man simply because he does not plead guilty 
to being a thief or a receiver of stolen goods. 

I agree with that observation. In the 
present case there is evidence that the 
first accused made a statement prior to 
the discovery of the stolen properties 
that he buried the cloth bundle while 
others were burying cash, currency-notes 
and jewels in the same place, and there 
is evidence that the second accused said 
that he buried the gandi and other 
jewels not yet recovered in the yard 
behind his house. These statements are 
admissible under S. 27, Evidence Act, 
as they led to the discovery of property 
concerned in the crime, but the prosecu¬ 
tion has been put to a disadvantage 
because the Sessions Judge failed to 
record in direct narration what the ac¬ 
cused said, so far as the witnesses who 
deposed to the fact recollected it, in the 
actual words of the accused, and because 
the search lists Exs. XT and 22 prepared 
at the time also do not contain the state¬ 
ments of the accused as they made them . 
and lastly because neither the commit¬ 
ting Magistrate nor the Sessions Judge 
made use of their powers under S,342, Cri¬ 
minal P. C., of asking the accused to ex- 
idain the circumstances appearing against 
them, namely, that they bad told the 
witnesses to the search that they had 
buried certain material objects which 
were stolen at or about the time of thfe 
murder. In the Magistrate’s Court, the 
explanation offered by both accused for 
the production of the property bears out 
that they were beaten and compelled 
to dig in places shown to them by the 
police. They were never asked to ex“ 
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plains, ^l|e pjhec ciroumstauce . appearing 
againsfe them, viz, that they admitted 
having buried the property in the places 
where it was found. 

The Publio Prosecutor suggests that, 
as the trial has been defective in these 
and other respects and as evidence has 
yet to be recorded agvinst other accused 
whose trial has been reserved, I should 
order a re-trial of these accused, I am 
of opinion that that step should not be 
taken unless there is a reasonable pro¬ 
bability of their being convicted on the 
evidence known to be available against 
them. I do not find upon the materials 
in the record any probability of these 
accused being convicted of murder if 
they are re-tried. I agree with Wallace, J., 
that upon the evidence now before the 
Court the conviction for murder eannot 
stand against either of them. They are, 
therefore, both acquitted so far as this 
charge is concerned and the death sen¬ 
tences are quashed 

Accused acquitted. 
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Spencer, J. 

{Suryadevara) Mahalakshmavima — 
Plaintiff—Appellant. 

V. 

(Suryadevara) Bamasamy and others 
Defendants—Respondents. 

Second.Appeil No. 983 of 1923 De¬ 
cided on 8 th January 1926, from the 

decree of the Dist.J.. Guntur, in Appeal 
Suit No. 157 of 1922. 

iTidou; alienaUtig 

» ^ property— 

ptouea^Beversioner cannot set aside sale, 

WK? ^ ^ Widow cau show that the estate 

has bseu improved by selling immovable pro- 
party and buying other lauds of equal or greater 
value and more oonvenient for oultivation and 
maa»g3«eat Courts will uot set aside sSoh 
trausaotlon : (19121 U. ir. N. 167 aud 11 If i 

O. D^kshm!lna —tor Appellant. 

Oh. Baghao3, Ron —for Respondent 

Judgmenl.-This is an idle suit and 
aw idle appeal. The plaintiet, who was 
the daughter of the last male 1101^6^ 
brought this suit to set aside an aliena- 
^on made by her mother on the 24th 
February 1900 of immovable proper^ 

I'JLG W SI 82 


which belonged to her deceased father 
and to recover the same. At the trial 
it came out that the land in question 
was sold because it was situated far away 
from Kollur, which was the plaintifi’s 
mother’s residence, in order to buy better 
land in Kollur itself. Both the District 
Munsif aud the District Judge found that 
the sale was valid and binding on the 
plaintiff, because the lands sold were 
situated in an out-of-the-way village and 
yielded very little and because the ob¬ 
ject of the sale wa'i, with the aid of the 
proceeds of the sale and some other 
money contributed by the plaintiff’s 
moDher, to purchase in plaintiff’s name 
better land which was more convenient 

for cultivation. The suit was therefore 
uiamissed. 

Now it is argued in second appeal that 
the defendants failed to prove necessity 
for the sale* Kelianoe is placed on a 
decision in Gatiesa Iyer v. Amirthasamy 

Odayar (1) in which Kumaraswamy 
oastry, J., observed ; 

owii lands at some distance 
from their village aud I do not think the mere 
fact that yie lands are a f^v mlUs away would 
justify a Hindu father in alfenating the lands. 

In that caie the lands that were sold 

were within 10 miles of the 1 st defen- 
dants village. The substantial ivason 
for the Court setting aside the aliena¬ 
tion m that case appears from the words 
at page 895 : 

The family was not a trading family or one 

r business and ?he 

starting of prospective money-lending transaction*! 

IS no ground for alienating fiuiily prop^rtiS 

The starting of money-lending trans¬ 
actions was one of the objects with whilh 
the family property had been sold. 

.it 

alienate merely ia order to imprc?e it 

°P-ion’of'^SuSa 

W eb/- ^wat-Si 

sRv to prove neoes- 

“n “ ily for “ to® five 

( 1 ) 19181 5r. ■\vrN~892“^-!u_was^^_ 

(9) C1908] 82 Bom 577-in » 

(3) [1921] a L w 

(19S1) M. W. N. 740 

(4) [19121 W. W. N. 167 
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It must certaialy bs shown that the family 
would not lose by parting with ancestral lands 
and purchasing new land. This would neces¬ 
sitate the giving of evidence to show that the 
new lauds are at least not inferior m quality and 
value to the old lands. It may be open to an 
alienee to establish reasonableness by showing 
that though the new lands are not superior in 
value to the old lauds the family would other¬ 
wise gain by the changes. 

The learned Judge was inclined to 
substitute the question of whether the 
sale was a proper and reasonable act for 
the question whether it was necessary, 
in cases of alienation. This view finds 
support in the case decided by the Privy 
Council: Hamsumran Prasad v. Skyam 
jKwmari (5) Their Lordships-point out 
that word "necessity” when used in this 
•connexion has a somewhat special, almost 
technical, meaning. They say that if an 
act of alienation of a widow is reasonable 
and prudent and for the interest of the 
estate in matters of compromise, it will 
fall within the power of the holder of a 
Hindu woman’s estate, either as being an 
alienation which is deemed to be induced 
by necessity or as being in a parallel 
position to an alienation induced ^ by 
necessity. I am of^pinion that the view 
taken in 32 Bovu as to the meaning ot 
“ necessity and benefit” is too narrow. 
Ilf the parties who have to support an 
ialienation made by a widow can show 
Ifchat the estate has been improved by 
selling immovable property and buying 
other lands of equal or greater value and 
more convenient for cultivation and 
I management, Courts will not set aside 
such transactions. In Subrama7iya Chetty 
V. BaTnaJcrishnamma (6), a case came 

before Devadoss, Jand myself in which 
a widow borrowed money and improved 
her husband’s estate by completing an 
unfinished house. We held 
reversioner who had taken the benefit o 
the improvements made by the widow 
was not entitled to impeach thf /ct of 
alienation by which the estate had been 
improved. The present case a . 

one, because there has been no Joss o 
encumbrance upon the estate 
the alienation, seeing that the plaintiff s 
mother left tk© estate m possession of 
better lands in place of those sold away 
and more conveniently situated for ouUi 
vation. There are no merits in this 

second appeal. It is dismissed with costs. 

A'ppAn. l dzsrmssed. 

' <5) A. 1. 3^6 (p. c.). 

(G) A, I, R. 1 : 403. 
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Coittts-Trotter, 0. J., and Viswa- 

NATHA SASTRI, J. 

Umatnaheswara Mudaly and others 
Defendants—Appellants. 

V. 

Miinisioami Mudali and others Res" 
pendents. 

■ Appeal No. 185 of 1923, Decided on 
25th August 1925, from the decree of the 
Sub-J., Ghingleput, in Original Suit No. 
28 of 1919. 

^ (a) Partnership—Dissolution Interest on 

moneys drawn by partner and Interest o7i advances 
after preliminary decree shotild not be allowed. 

lutarest on moneys drawn by a partner from 
the partnership funds—be it capital or interest 
cannot be allowed unless It js so provided in the 
deed ; Meymott v. Meymott, (1862) 32 L. 

Foil. Also interest on advances up .to the date 
not of the dissolution which had been emoted by 
the preliminary decree but right up to the date of 
final decree, cannot be allowed : 

Lough Borough, (1872) 8 Ch, 1, Foil. [P.,642, 0. 2] 

sjs (6) Practice—Court's duly —Costs—(hnis- 
sion to point out correct law —Cosfs should not oe 
allowed—Civil P. C., 35. 

It is clearly the party’s business to direct the 
mind of the Court to the authorities which show 

him the right practice, and if a party has failed 

to do this he should not be allowed ®^ts al¬ 
though case is decided in his favour. [P. 643, U.ij 

T, B. Bamchandra Aiyar and N. S. 
Bangaswami Aiyajiga't for Appelmnts. 
K. 5. Krishnaswami Aiyangar tor 

Respondents. 

Judgment.— In this case the learned 
Judge in making his final decree m a suit 
for dissolution of 'partnership has made 
fwo errors in taking the accounts. In 
the first place he has allowed interest on 

moneys drawn by a partner from the 
partnership funds-be it capital or in- 

rest, it does not matter—a thing which 
it is not the practice to allow unless it 
is so provided in the deed. There is 
clear authority in the case of Meymott 
V. Meymott (l). The other thing he has 
allowed is interest on certain advances 
up to the date not of the dissolution 
which had been effected by the prelimi¬ 
nary decree but right up to the date of 
final decree. For that again there is 
clear English authority, Barfield v. 
Lough Borough (2). that such allowances 
cannot be made. The decree will be 

(1) [1862] 31 Beav. 445=32 L. J. 218=9 

Jur. (N. S.l 426. naa —ovt t 

(‘2) [1872] 8 Ch. 1=42 L. J. Ch. 179—27 U T. 

499=21 W. R. 80. 
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amended by disallowing those two items, 
interest at 9 per cent, being allowed up 
to the date of the preliminary decree. 
After that date the usual rate of 6 per 
cent, interest will ba allowed. 

With regard to the costs of this appeal 
the conduct of the defendants has been 
extremely foolish and it is probably 
owing to their foolishness in not coming 
to Court, and not being ready when they 
ought to have go neon with this case, and 
asking for an adjournment, they are res¬ 
ponsible in part for the learned Judge 
going wrong ; because, if the two cases 
cited above had been pointed out to him 
undoubtedly he would have directed 
himself right with regard to this. I do 
not expoet the Subordinate Judge, any 
more than I expect myself, to know the 
exact principles on which such matters 
are dealt with in a dissolution of 
partnership and it was clearly the 
defendants’ business no direct the mind 
of the Court to the authorities which 
would have shown him the right 
practice. ^ In these circumstances the 
appeal will be allowed without costs and 
the decree will be amended in the way 
I have indicated. 


Appeal allowed. 
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Phillips and Ramesam, JJ. 

Sooppiadath Ahmad — Plaintiff — 

Appellant. 


V* 


Irimbantakath Manha Mammad Kunl 
and others —Defendants—Respondents. 

Appeal No. 242 of 1922, Decided c 
ISfch October 1925. from the decree . 

theSub-J.,TeUiohorry, in O. S, No. 44 i 

wad—Proper/!/ In ihe nar 

proper 

belongs to tepoed—No such presumption 
Ih oas 0 of au anandravau. 

Thera is n very strong presumption th; 

iiame of I krtrnavii 
Y But a similar presum 

ti^ dbM not arise m the case of au auaudrava 
Ofdimuily au auandravau has no priva 
proparty, but is . only a member of the tarwi 
which owns properties, but wheu there 
pmparty stand lug in the name of an auandra^•a 
*ud it is not shown that he has been i 

nf“ presumptTon i 

ra\ouro( the property being tar\vad pro^rtv 


very slight, and it is open to the anandravan to 
show he had private money out of which he 
could aoi^uire the property. [P 644 C Ij 

T, M, Bamchandra Aiyar and A. S. 
Srinivasa Aiyai —for Appellant. 

S. Doraiswami Aiyar and V, P. 
Karunakara Nambiai —for Respondents. 

Judgment.— The plaintiff-appellant 
brings this suit for the recovery of an 
elephant and 'also certain documents in 
the possession of the defendants. The 
defendants are the children and the 
wives of one Moossankutty, the deceased 
younger brother of the plaintiff. The 
plaintiff bases his claim as karnavan of 
the tavazhi consisting of the children of 
one Asya, the mother of the plaintiff and 
Moossankutty and it is alleged that 
Moossankutty bought this elephant out 
of tavazhi property and consequently 
the karnavan is now entitled to posses¬ 
sion. As regards the documents it is 
said that they relate to tavazhi property 

and that the plaintiff is the proper 
custodian. 


ine nrsD argument advanced in appeal 
is with refeience to the procedure adop¬ 
ted in the lower Court. The Subordi¬ 
nate Judge stated that the nature of 
certain properties situated :in Ghandra- 
nalloor was nob in issue in the suit and 
he would not allow any further ques¬ 
tions to beaked as to whether they 
were tavazhi properties or not. It is 
now stated that nob only was oral 
evidence excluded but also documentary 
evidence. The plaintiff has filed a list 
of documents which he said were so 
excluded. When the Subordinate Judge 
gave this ruling, the case was proceeding 
and P. W. 2 was ‘ being examined. The 
documents now put forward by the 
plaintiff (with one exception) were not 
included in the list of documents filed 
by him, and at the time the order was 
made, those documents wore in the 
District Munsif s Court and ' no applica¬ 
tion had been made by the plaintiff to 
secure their production. It was there¬ 
fore too late for him to claim to exhibit 
these documents in the suit. So far as 
the oral evidence is concerned it can be 
of very little importanoe in determining^ 

properties, and we 

T the Subordi¬ 

nate Judge s prohibition ‘many questional 

were jiut to the witnesses on this ver\ 

mhL ““w »«swers have teen re¬ 
corded. ■VNedo not, therefore, think it 
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necessary to give plaintiff any further 
opportunity of adducing evidence which 
he was not prepared to do in the lower 
Court. 

Coming to the merits of the case, it is 
argued that there is a very strong 
presumption that property standing in 
the name of a member of a Malabar 
tj.rwad belonged to that tarwad. The 
presumption has been laid down in 
Chatliti Nambiar \i Sekha^'an Nambiar 
(l) and Mari Veetil CKathu Niar v.. Mari 
Veetil Midamparol Sekaran Nair (2) 
witn regard to karnavans, and undoubt¬ 
edly, with regard to karnavans, the 
presumption is very strong ; for they are 
in possession of the whole of the property 
of the tarwad and can deal with it as 
they like. A similar presumption is 
sought to be established with regard to 
anandravans. Ordinarily an anandravan 
has no private lu’operby, but is 'only a 
member of the tarwad which owns 
[troperties ; bub when we find that there 
is property in the name of anandravan 
and it is not shown that he has been in 
possession of tarwad funds, the presump¬ 
tion in favour of the property being 
tarwad property is very slight, and it is 
open to the anandravan to show he 
had private money out of which he 
could acquire the property. (The^ judg¬ 
ment then discussed the evidence 
and came to the conclusion that 
tlie evidence that the elephant was 
purchased by Moossankutty for himself 
wa ,3 vary strong and found that it was 
purchased by him out of his own funds. 
(As regards documents it to was found 
that the question whether they were 
tavazhi properties was in issue in 
another suit and therefore no oi^er 
was passed with regard to them. The 

appeal was dismissed.) 

Avveal dtsrmssea, 

~iyXl. R. 43U. ~ 

i l) [1910] 33 Mad. 250=20 M. L. J. 8G. 
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Venkatasubba Rao, j. 

Manicka Appellant. 

V. 

Kuppusami Asari and others Respon- 

doubs. _ 

Appeal No. 34 of 1924. Deoided on 2otU 

■Tatiuary 19-G. from the order of the 

Bulr.T., Vellore, D/- 18th July 1923. m 

A. S. No. 50 of 1923. 


(a) Co7}ipromise decree — Gonstructlon—Court 
fixing time according to wishes of parties—Time 
is not essence of the co7itracf. 

In a suit for redemption of a property mortgaged 
by consent of parties a decree was passed which 
fixed a date for the payment of the mortgage 
amount. 

Seld: that in the circumstances there is 
nothing justifying the inference that the parties 
intended that the time SKoUldj be of the essence 
of the contract, 644, C. 2} 

P. 34, B. l~Preliminary 

decree need not necessarily be passed In every mort¬ 
gage suit. , . 

It is not absolutely necessary that in every mort* 
gage suit there should be a 'preliminary decere 
before a final decree is passed. If the terms of the 
comiiromise arrived at in a mortgage suit are that 
a decree should be' forthwith passed, a decree 
which is capable of execution, '• it is perfectly com* 
petent to a Court to give effect to the compromise 
and pass such a decree. [P 644, C. 2, P 645, 0. 1] 

N» Chandrasekhara Iyer and Venkata' 
subba Mudaliat —for Appellant. 

K. Rajah lye) —for Respondents. 

Judgment.—^The learned Subordinate 
Judge has held that time is ' not of the 
essence of the contract. This is .appa¬ 
rently also the view taken by the'District 
Munsif. The suit was instituted for re' 
demption of a property mortgaged. By 
consent of parties a decree was passed 
which fixed a date for the payment of the 
mortgage amount. In these circumstances, 
there is nothing which will justify the; 
inference that the parties intended that! 
the time should be of the essence of the, 
contract. I agree, therefore, that the 
decision of the lower Court on this point 

is correct. 

Secendly, it has been contended that 
the decree passed was a preliminary de¬ 
cree and was therefore nob executable. If 
the decree was really a .preliminary de-y 
cree, it would no doubt be necessary to 
have a final decree before the application 
for execution of the decree could be enter¬ 
tained. But in this case I' apa satisfied 
that the decree pased is not a prelirninary 
decree. As has been pointed out in 
Artinadati Kumariv. Ram Niranjan 
(l) and Sivasubramania Pillai v. Rakku- 
mttihu Mooppan ‘('2) it is not absolutely 
necessary that in every mortgage suit 
there should be a preliminary decree be 
fore a final decree is passed. If the term 
of the compromise are that a deciefj 

should be forthwith passed, a decreti 
which is capable of execution, it is per 


(1) [1920] 58 I. C. 299. 

(2) A. I. R. 1924 Mad. 645. 
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ieoiily competent to a Couft to give effect 
to < the compromise and pass such a de" 
•eree. i-Agreeing with the lower Court I 
Ihold that the decree that was passed in 
this case was an executable decree. ' Aly 
decision on both the points is against the 
petitioner. C. M. 8. A. fails and is ac* 
.cordingly dismissed with costs. 

Appeal dismissed. 
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KUilARASWAMI SaSTRI AND VENKATA 

SUBBA RaO, JJ. 


Of my three daughters, at the time of the 
marriage of my eldest daughter, Sowbagiayathi 
Kuppammal, jewels for about Bs. 2,000 should be 
given and Hs. 1,000 spent for marriage, and aftei 
the debt has been cleared, besides giving ar 
streedhanam, House No. $, Arunachellam Pillas 
Lane, Feriamet, mentioned in para. 1, woman’s 
cloths costing from Rs. 3*8'0 to Rs. 7 should be 
purchased and given to all our relatives, who are 
poor and who have come for the marriage. 

At the date of the death of the testator 
there was a mortgage debt upon this 
house. Reference has been made by the 
learned trial Judge to the bequest to the 
other two daughters and I shall refer to 
them at once. The bequest to the second 
daughter is contained in para. 18 and it 
is as follows : 


O. Ranganatha Mudaliar — Defen* 
dant—Appellant. 

V. 

A. MohanahrisKna Mudaliar and 
others —Plaintiffs—Respondents. 

Original Side Appeal No. 31 of 1924. 
Decided on 3rd November 1925, from the 
judgment of Masilamani Pillai, J., D/-5th 
February 1924. 

^Will-Construction — Gift 'after the debt 
has been clcQ.red*—Donee gets vested interest. 

Mere direction by the testator that his legacies 
■or gifts ate to ^ given after the debts are dis* 
charged would not make the gifts, which are 
•otherwise vested, contingent, because it is the 
duty which the law casts upon the executors 
that they shall discharge the debts before giving 
•efieot to the legacies or gifts. 

Where testator bequeathed by Will to his 
daughter a house ‘after the debt is cleared*. 

Held : that the daughter got a vested interest 
in the house and that her interest was not 
contingent on the debt being cleared off. 

[P 646 G 1,2] 

T. G, Raghavachariar —for Appellant. 

JC, Rajah Iyer- —for Respondents. 

Kumaraswami Sastri, J.—The only 
question argued in this appeal is whether 
the gift to the daughter of the testator 
of the house mentioned in the plaint 
conferred on her a vested interest in the 
property or' merely a contingent interest. 
The testator had three daxighters and 
two sons. Here we are concerned only 
with the gift to the eldest daughter 
Kuppammal. The Will of the testator 
was probated and marked as Ex. A. The 
testator appoints certain executors under 
the Will ; he specifies the property which 
he has gob and makes certain bequests 

“^afisughters. Paragraph 17 of the 
Will is the paragraph i-elating to the 
how in question. In that he states as 

follows: 


At the time of the marriage of my sscond 
daughter, Radha Ammal, jewels for R?. 2,0C0 
should be given, a house worth Rs. 2,600 should 
be purchased and given as streedhanam and 
Rs. 1,000 spent for marriage and (she) shotild be 
given in marrige to my brother-imlaw Jayavelu 
Mudaliar. The aforesaid house should only be 
purchased and given after my debt has been 
cleared. 

Paragraph 19 refers to a gift in favour • 
of the third daughter and it runs as 
follows : 

To my third daughter Gajalakshmi Ammal 
also jewels (should be given) and marriage ex¬ 
penses (incurred)as mentioned above, and alter 

the debt has been cleared a house also should te 
purchased and given as mentioned above. 

Now it seems to me that in considering 
this Will para. 17 is clear and we need 
not construe it with reference to any 
other paragraph of the Will, There was 
a debt ufion the house and the testator 
says that the executors shall discharge 
the mortgage debt upon the house and 
give the house to his eldest daughter. 

If this clause stood alone, it seems to me 
that there will be little difficulty i i 
construing the clause as a gift which 
would pass an absolute title to :;he 
daughter and which would vest the 
house immediately in her. The fact tlie 
testator - wanted the executors to dis¬ 
charge the encumbrance in the property 
would not by itself make it a contingent 
gift, I do not think in this case it is 
necessary that Cls. 18 and 19 should be 
called in question to construe Cl. 17 of 
the Will. Clauses 18 and 19 do not 
refer to any existing property which is 
bequeathed. In them a direction is given 
to the executors to purchase houses af*er 
the debts are discharged and then give 
one house to the second daughter and 
another to the third daughter. That 
purchase can only ba made after the 
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debts are discharged. Again in Gl. 17 the 
word is the debt which evidently refers 
to the mortgage debt while in Cls. 18 
and 19 the testator refers to his general 
debts. It, therefore, seems to me that 
the circumstances as regards the bequest 
to the second and third daughters are 
different from the circumstances which 
existed with regard to the bequest to the 
first daughter. The house which was 
given to her specifically existed on the 
date of the testator’s death. He wants 
the executors to pay off the debt and 
give the property to her. The debt can 
only reasonably mean the debt which 
existed at the time of the gift upon the 
house ; whereas in the other two cases 
the houses were to be purchased only 
after the discharge of the testator’s debts, 
because they could not nurohasQ houses 

and th.^n; tq tbe daughters b©for4 

the debtfl were discharged, The circiim* 
'stances as regards three cases being 
. different, I am not prepared to construe 
Cl. 17 which to me appears to be quite 
clear and cut down all the gift to the 
daughters because the other two daugh¬ 
ters would get less or get nothing at all 
unless all the debts were discharged. 
As the house in Cl, 17 was under mort¬ 
gage, the executors are bound to dis¬ 
charge that debt first before paying the 
simple debt and it is not suggested that 
there were no funds left by the testator 
to do so. They should discharge the 
mortgage debt and give the property to 
the daughter. This clause was a provi¬ 
sion for her benefit and otherwise she 
would have to take an encumbered house 
and if she could nob redeem the mort¬ 
gagee would sell away the house for the 
dischai’ge of his mortgage debts and she 
would be left without any provision. I 
am also of the opinion that the mere 
direction by the testator that his legacies 
or gifts are to be given after the debts 
are discharged would not make the gifts, 
which are otherwise vested, contingent, 
because it is the duty which the law 
leasts upon the executors that they shall 
■discharge the debts before giving effect 
'.to the legacies or gifts. A testator 
property to A or B bat adds to that 
clause that this should be given 
after the debts are discharged which 
clause is merely a repetition of what the 
law states in so many words in S. 285 of 
the Succession Act, and this would not 
by itself make the estate contingent. I 


am fortified in this opinion by referring 
to Illustration (e) of S. 106 of the Sucee- 
sion Act which is made applicable to- 
Hindu Wills, and which is as follows r 

A baqueaths the whole of his property to B 
upon trust to pay certain debts out of the income 
and then to make over the fund to O. At A's 
death the gift to C becomes vested interest in. 
him. 

It seems to me, therefore, to be clear 
that the direction that the debts should 
be discharged would not make the estate 
given, a contingent estate, if the inten¬ 
tion of the testator was that the daughter- 
should get the property. This, I think,, 
is sufiScient to dispose of this appeal. 

I may also state that even assuming 
that the estate in favour of Kuppammal 
was contingent it would vest in her 
immediately the debt ha3 been dls^ 
charged. The finding of the learned 
judyo i? fcbati Qn the date of the death of 
Kuppammal all the debts of the testator 
have been discharged. Such being the 
case it is for those who want to maintain) 
that it is contingent to say that although 
the debts were discharged the executors 
discharged those debts by borrowing from, 
third iiersons and that their borrowing: 
must be treated in law the debfe 
which existed at the date of the testator 3 
death. As to this, the evidence is a-b' 
solutely insufficient. There is no evr 
dence worth the name to show 
the time of Kuppammal’s .death,, the 
executors borrowed moneys for the dis-^ 
charge of the testator’s debts 
these debts were outstanding. Exhibit^ 
filed in this ease does not show that the 
debts of the testator were discharged by 
borrowing from third persons. 

I think the appeal fails as it is not 
shown that the estate was a contingent 
one ; and it is dismissed with the taxed 
costs of the first respondent. 

Venkatasubba Rao, J. —I entirely 
agree and would add a few words. That 
portion of the clause in the Will which 
we are called upon to construe is as 
follows : 

At the Lime of the marriage of my eldest 
daughter Sow, Kuppammal, jewels for about 
Rs. 2.003 shall be given and Rs. 1,000 spent for 
marriage and after the debt has been cleared^ 
House No. 3 Arunachellam Pillai Ijane, I^riamet 
shall be given as streedhanam. 

The appellant’s vakil contends that 
the interest taken by the legatee is a 
contingent one. As an English lawyer 
would put it, do the words constitute a 
present gift independent of the direction 
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o P&y (in this case the direction to give)? 
The question is essentially, if not solely, 
one of intention, and on a r%p,ding of the 
"whole clause the testator's intention 
must be found. Is there a present gift 
or not ? The Will is in Tamil, and it is 
not suggested and indeed it cannot be, 
that whoever wrote it was versed in the 
highly technical rules of English con¬ 
veyancing. As I read the Tamil Will, 
there is a present bequest. In the clause 
the executors are not mentioned. All 
that it says is that the legatee shall be 
given the house. The words that, she 
shall be given the house, mean nothing 
more than that she shall take it. There 
is a gift independent of any direction to 
give. 

Next, as regards the contingency alleged, 
I may observe that it is not suggested 
that the gift is contingent by reason of 
there being a reference to the marriage 
of the legatee. The payment of the debts 
is said to be the contingency upon the 
happening of which the gift is to take 
effect. Is the gift contingent because 
the legatee is to be given the house after 
the testator's debts are paid ? On a true 
construction the words import a present 
gift, the time of the giving alone being 
postponed. 

I should not find the slightest difficulty 
in construing the clause, but for the fact 
that my view happens to be different 
from that of the trial Judge and from 
also that of Oourta-Trotter, J. (as he then 
was) who, sitting on the original side 

on a previous 
occasion. With the utmost deference 
to the learned Judges, I cannot agree 
that the vesting of the legacy is to be 
postponed till after the payment of the 
testator’s debts. If this be so, wherever 
a testator adds by way of caution in 
making a bequest that his debts shall be 
paid off, the bequest must be held to be 

is true no doubt 
that if the debts exhaust the estate, the 
l^sgatee may get nothing ; but that cannot 
be the t^t in determining whether the 
interest is vested or contingent. It is 
alway implied in law that the debts shall 

ru express direction to 

that effect can and ought to make no 
difference. 

I am clearly of the opiniou that on a 
true oonstruotion of the clause there is a 
Wesent gift and the house vested in the 
leietee on the testator's death. The 


result is, that though my reasoning is 
different from that of the learned trial 
Judge, his judgment must be affirmed, and 
I, therefore, agree that the appeal fails 
and should be dismissed with costs. 

Appeal dismissed. 
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ViSWANATHA SaSTRI, J. 

T, B. Kaliaperu7nal Naidu —Defen 
dant—Petitioner. 


V. 

Ponniisioa^ni Chettiai^'BldJintiQ —Res¬ 
pondent. 

Civil Revision Petitions Nos. 23 and 
24 of 1924, Decided on 27th October 
1925, from the order of the Small Cause 
Court Judge, Kumbakonam, D/- 17th 
October 1923. 


Provincial Small Cause Courts Act, S, IT^Secu- 
rlti/ for decretal amount given—Order to deposit 
decretal amount without rejecting security is 
bad—Provincial Insolvency Act, S. 25, 

The Court is not justified in insisting upon the 
decretal amount being paid, Nvhen, as a matter of 
fact, the petitioner has given security for the 
amount decreed along with his i>etftion, and 
when the Court has not passed auv order reject¬ 
ing the security tendered. ' [p G48, C ll 

JVatrap S. Subrah7?ia?iiya Aiyar —for 
Petitioner, 










dent. 

Judgment. — These petitions are by 
the defendant against whom an ex-parte 
decree was passed by the Small Cause 
Judge of Kumbakonam in S. C. S 
No. 2496 of 1932. He applied to set 
aside the ex-parte decree and, along with 
this application, he tendered security for 
the amount due under the decree as 
required by the proviso to S. 17 of the 
Provincial Small Cause Courts Act. The 
Small Cause Judge, without considerins 
wlmther the security tendered was 
sufficient or not. and without rejecting 
theseeurity tendered, passed an order 

to the effwt that the amount should be 

paid into Court. This was not done and 

the petition to set aside the decree was 
dismissed. C. R, P. No. 23 of 1924 is 
against the onfer insisting on the r.sv- 
ment of money into Court, .ad C R P 
Ko. 2t of 1924 is .geinst th^ order refus- 
lag to sot side the ex-parte decree. The 
question to be considered in C. R F 
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anfes but the intention of the donors was 
not that they should take the property 
as free'gift to them but should hold it 
as members of a tarwad without right 
of alienation so that their children and 
their children’s children may be benefi¬ 
ted. There ai’e cases where bequests 
-were made with conditions superadded 
iwith regard to alienation, and it was 
Iheld that such subsequent conditions 
[would not invalidate the gift. But where 
jthe gift itself is hemmed in by limita* 
(tions and if the limitations are not 
those sanctioned by law then the gift 
must fail. The observations of their 
Lordships of the Privy Council in Shook- 
moy Chandra Das v. Monoharri Dassi 
(2) apply to the provisions of this gift : 

It is true ii the bequest had been of rents and 
profits, and it appeared that it was the intention, 
of the testator to pass the estate, those words 
would be sufficient to do it, but what their Lord- 
ships have to do is to find the intention, looking 
at the whole of the provisions of the Will and 
they gather from those words that it was not 
his intention to pass the estate. The provision 
afterwards against alienation further confirms 
this. It is not a case where the testator has 
expressed .an intention to pass the estate and 
has added a clause against alienation in which 
case the clause against alienation would be void 
but the provision here against alienation is 
confirmatory of the other part of the Will. 

It has been contended by Mr. K. P. M, 
Menon for the appellants that the word 
'*tarwad” is not used in the ordinary sense. 
It is difficult to follow this argument in 
the light of the recitals in the docu¬ 
ments. The word tarwad is not only 
used in more places than one but the 
restraint on alienation and the recital 
that 

the Kulichit agreement in respect of the 
above-mentioned shops should be obtained in the 
names of the seniormost female members at the 
respective times 

clearly indicate that the donors inten* 
ded by the word .... tarwad an ordinary 
Marumakkayathayam tarwad. 

The donors intended to create by the 
gift deed a tarwad which a Moplah 
governed by the ordinary MuhammadaB 
Law is nob entitled to do. In this view 
of the document it is unnecessary to con¬ 
sider whether a custom prevails among 
the Calicut Muhammadans by which 
property should be enjoyed by them as 
tarwad property. The mere fact that 
they adopt the customs of their neigh* 
hours, the Kairs, is no ground for hold¬ 
ing that they are g overned by a valid 

[1885] 11 Cal. 084=12 I.A. 103=4 Sar. 

C30 <P. C.), 

« 


custom by which property could be held’ 
as tarwad property. The Moplahs of 
South Malabar are not governed by the 
Marumakkathayam Law or the Alyasan* 
thana Law of inheritance but are govern¬ 
ed by the ordinary Muhammadan Law. 

We, therefore, hold that the clause in 
the deed of gift creates an estate repug-, 
nant to the Muhammadan Law and, 
therefore, invalid. The judgment of the 
learned Judge is right and the Letters- 
Patent appeal is dismissed with costs, 

Appeal dismissed. 
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Spencer, J. 

Visvanatha Iyer — Plaintiff—Appel¬ 
lant. 

V. 

Chimmukutti Am7na and others —De¬ 
fendants—Respondents. 

Second Appeal No. 892 of 1923, De¬ 
cided on 7bh January 1926, from the 
decree of the Sub-J., South Malabar^ 
in A. S. No. 141 of 1922. 

l^alahar Laxo—Ranom—Mortgage of 
dar's interest is subject to kanomdar s liability 
to be redeemed at the end of 12 years—No privity 
between jenml and mortgagee without possession 
of kanomdar's Interest exists—Jenmi Is not 
hound to make the mortgagee a party to hts re¬ 
demption suit if he has 7to notice of the 

mortgage. ^ , . 

A kanom is an anomalous mortgage being a 
combination of a usufructuary mortgage and a 
lease for 12 years. The kanomdar has no right 
t^sell the jenmi property. His only right is to 
remain in possession until he is repaid the kanom 
amount plus the value of improvements. A mort* 
eacee of that interest takes his .mortgage subject 
to the liabilitv of the kanomdar to be redeemed 
at the end of 12 years. As regards the right to 
have an account of the cost of improvements, the 
t-nant’s right is analogous to the right ,tp a 

chose in action and the landlord is not affected 

bv a transfer of it unless he has notice of it : 
23 Mad. 66. Bef. There is no privity between 
the jenmi and mortgagee of the kanomdat's 
interest who is not in possession of the estate. 
Jenmi is not liable to pay the mortgagee of 
kanom interest his mortgage amount because 
jenmi failed in the redemption suit to make him 
a party, it he never had any noUce ol the sub- 
niortgage. IP 051 C 2, P 652 C 1] 

K. P. Bamakrishna lyer—ior Appel- 

lant. - . 

K.P. Krishna Menon—lor Respondents. 

Judgment. —The 5th defendant, 
is a Malabar jenmi, gave a kanom of 
certain property to Defendants 1 and 
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and &Gy on the 6bh March 1917, tnort~ 
gaged the rights of the isfc defendant 
to Defendants 3 and 4 under Ex. A, 
The plaintiff who is the appellant is 
the assignee of the rights of Defendants 
3 and 4. The 5th defandanb filed a 
suit for redemption of the kanom, 
O. S. 62/19, against Defendants 1 and 2 
without making Defendants 3 and 4 
parties and he got a decree for redemp¬ 
tion and paid the money into the hands 
of Defendants 1 and 2 before the pres¬ 
ent suit was instituted. The appellant 
sued on his mortgage in 1921 and the 
District Munsif gave him a personal 
decree against his mortgagors, Defendants 
1 and 2, and also against their possessory 
interest in the property for what it 
might be worth. 

It is argued in second appeal that 
the plqiintiff should have been given 
something more than whiit ho has got. 
He wants a decree against the 5th 
defendant for what is due to.him under his 
mortgage and a decree for sale of interest 
of Defendants 1 and 2 as kanomdars 
unaffected bj the redemption decree to 
which the appellant was not a party. 
It is true that the appellant is not 
hound by the decree for redemption in 
O. S. 52/19 to which he was not a 
party, but as he did not give notice to 
the 5th defendant that he had taken a 
mortgage of the 1st defendant’s kanom 
right there was no obligation under 
O. 34, R. 1, Civil P, O., on the part of 
the 5th defendant to make him a party 
to that.suit. 

The question'now is, What is the 
plaintiff entitled to by way of relief in 
the present suit ? He has been given a 
decree against the Defendants 1 and 2. 
He cannot be given a decree for sale ot 
the suit property because he never pos¬ 
sessed any rights over that seeing that 
his mortgagor could not give him a 
right that he had not got himself. What 
he got under his mortgage was a pledge 
for the kanomadar’s interest. That in¬ 
terest consisted of a right to enjoy the 
property for 12 years, subject to redemp¬ 
tion at the end of the time and to be 
compensated for tenant’s improvements. 
In Moore’s “ Malabar Law ", ‘page 245, 
it is stated that the kanomdar cannot 
create a higher title than he possesses and 
if he grants a sub-mortgage, the sub- 
mortgagee have no higher right than 
to enjoy the remainder of the mort¬ 


gagee’s term. The author presumably 
was there referring to a usufructuary 
sub-moctgage and not to a hypotheca¬ 
tion as is the case here. It must be 
remembered that a kanom is an anoma¬ 
lous mortgage : being a combination of 
a usufructuary mortgage and a lease for 
12 years. The kanomdar has no right 
to sell the jenmi property. His only 
right is to remain in possession until he 
is repaid the kanom amount plus the 
value of improvements. A mortgagee of 
that interest takes his mortgage subject 
to the liability of the kanomdar to be 
redeemed at the end of 12 years. As 
regards the right to have an account of 
the cost of improvements, the tenant’s 
right is analogous to the right to a 
chose in action and the landlord is not 
affected by a transfer of it unless he has| 
notice of it: see Vasudeva Shenoi v. 
Dcimodaran ’ (l). There is no privity 
between the jenmi (or owner of the 
property) and the mortgagee of kanom¬ 
dar's interest who is not in possession 
of the estate. If the kanomdar failed to 
pay rent to the jenmi the jenmi could not 
recover it from the mortgagee because 
there is neither privity of estate nor 
pi-ivity of contract between them : vide 
Nochylliyil Eazhuvan v. Eralpxd Raja 
(2). Now that the term of the kanom 
has come to an end and it has been 
redeemed the plaintiff who took a 
pledge of the kanomdar’s interest has no 
subsisting interest. If the interest of 
the kanomdar be put up to auction, it is 
worth nothing as noticed by the District 
Munsiff, because no one will give any¬ 
thing for the rights of a kanom-interest 
which has been terminated by payment 
of the kanom amount and the compen¬ 
sation for improvements at the elose of 
the term. 

My attention has been drawn to a 
decision of Madhavan Nair, J., in Second 
Appeals Nos. 668 and 646 of 1921 in which 
that learned Judge declined to be guided 
by the decisions in Chinnasainy v. Ven- 
hita Ramakrishriayya (3) and ATwham- 
7fiad Haji v. Mohidin Kulti (4) as he was 
of opinion that they were hot quite 
consistent with the decision of the Privy 
Council in Sukhi v. Ghulam Sdaarf 
Khan (5). The c\se which my learned 

(1) Alai. 66. 

(3» [19171 40 Mkd. 1111=32 M. L. J. 444. 

(3) [1917] 4 L. W. 502={1917) M. \Y. N. 111. 

<4) [1921] 30 M. 14. T. 81. 

(5) A. I. R, 1922 1\ C. 11. (P. C.). 
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brother had to deal with was one of 
ordinary sub-mortgage, not of a Malabar 
Kanom. The decision in 43 All. 469 
will not help the appellant in the 
present case. In that case the idaintiff 
had a charge on the property which had 
come into the hands of respondents by 
virtue of their mortgage, and as she was 
entitled to maintenance and possessed 
a charge over the properties which were 
secured for payment of her maintenance, 
it was ordered that the respondents 
should pay the amount due to her which 
had been wrongly taken away by her 
nephews Jag Ram and Net Ram in 
consequence of the failure of the res¬ 
pondents to implead her in their fore¬ 
closure suit against Jag Ram and Net 
Ram. The appellant there had a mort¬ 
gage both over the rights of the original 
mortgagee and over the equity of redemp¬ 
tion. The appellant here has a mort¬ 
gage over the rights of a mortgagee-lessee 
mnder a redeemed mortgage and an 
expired lease. It cannot be said in the 
present suit that the 5th defendant 
is liable to pay the plaintiff’s mortgage 
amount, because he failed in the redemp¬ 
tion suit to make him a party seeing 
that he never had any notice of the 
sub-mortgage and he had every right to 
deal directly with his kanomdars. I am 
unable to accept the contention that the 
plaintiff was a necessary party in the 
suit for redemption of the kanom, when 
he held no charge or encumbrance over 
the land itself. In this view the lower 
Oourt’s decision is right and the second 
appeal must be dismissed with costs. 

Appeal dismissed. 
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Devadoss and Waller, JJ. 

Velayuda Gurukal —Appellant. 

V. 

Annammal and others —Respondents. 

Letters Patent Appeal No. 23 of 1924, 
Decided on 11th November 1925, from a 
judgment of Venkatasubba Row, J., 
D/- 21st January 1924, in S, A. No. 504 
of 1921. 

(a) Civil P, Cm S. lOQ^Mlsconstritction of 
■Important documents of evidence, Is ground for 
second appeal. 

High Court will luterfere iu ca^es where the 
lower CoUrts have misread evideuce or overlooked 


important evidence or relied for their conclusion 
upon inadmissible evidence, or where they mis¬ 
directed themselves as to any question of impor¬ 
tance or where they relied upon personal know¬ 
ledge or where they took a wrong view as to the 
onus of proof, or where they decided points not 
raised by the parties, or where they misconstrued 
important documents. When a Court miscon¬ 
strues a document it relies upon a construction 
which it is not capable of bearing and such mis¬ 
construction leads not merely to a wrong view of 
the evidence but to relying upon what it considers 
to be an inference from the evidence which the 
evidence is not capable of bearing. The miscon¬ 
struction of an important document, therefore, is 
a ground for interference. [P 664 0 1] 

sjc f6) Civil P. C., S, 100—Original grant not 
produced — Inam register and \inam paita are 
foundation of Inamdar^s title—Their misconstrue- 
tlon is ground for second appeal. 

The inaoi register ar^d the inam patta contain¬ 
ing the terms of original grant, though they are 
not the original grants, in the absence of the 
original grant, arc the foundation of the inani- 
dar’s title and their misconstruction is a ground 
for second appeal : A. I. R. 1923 P. C. 187, 
Ref. [P 653 0 1] 

C. V. Anaiithakrishiia Aiya) —for Ap¬ 
pellant. 

T. M, Krishnaswamy Aiyar —for Res¬ 
pondents. 

Judgment. —This is an appeal against 
the jungment of our learned brother, 
Venkatasubba Row, J., reversing the de¬ 
crees of the lower Courts and dismissing 
the plaintiff’s suit. The plaintiff brought 
the suit for possession of property on the 
ground that it belonged bo an Authinam. 
Both the lower Courts held in plaintiff s 
favour. But Venkatasubba Row, J., 
dismissed the plaintiff’s suit 'on the 
ground that the recitals in the inam 
documents were against the claim of the 
plaintiff. 

The point raised by the appellant be¬ 
fore us is that the misconstruction of a 
document which is not a title-deed or 
foundation of title is not a ground for 
interference by the High Court in'second 
appeal. The argument is that the original 
deed of grant was not in evidence in the 
suit and Exs. A, B, C, I and II, were 
only evidence in the case and the mis¬ 
construction of a document which is only 
a piece of evidence is not a ground for 
interference in second appeal. Reliance 
is placed upon a recent decision of the 
Privy Council in Midnapur Zemindary 
v.Uma Gharan ^andali:!). In the case 
Lord Sumner in delivering the judgment 

of their Lordships observed : 

The documents admitted iu evideuce upon that 
question are really historical materials, aud a l- 

(1) A.I.R. 1923 P.C. 187 (P. C.). 
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iWaaif k limy luTii to b) eoo4|rue»l. *u<l if pebble 
uminrMood. IbdV ftte ool to bo IroAtol invol* 
ting itfOA ol Iav tnofoly boaaiuij thoy havj tv> ba 

ecKSttnuil. It U aot th>u^h tboy w^rro being 

oooslrttid as ia*miaioata of title, or wore o 'ntr.icU 
Mr •laluioit. Of otboro'Ue tbo direct fouadati«^>u of 
ngbu. 

In the CA^e tixe question (or decision 
was what nyas the date on whioli a |Mirti“ 
ontar holding begtn as a dodnite holding ; 
and a number of documents were put in 
evidence which were of historical char- 


only rooognizod a pre-existing title. The 
policy of the Britiali Government when 
they acquired territory either by con¬ 
quest or by cession or by any other Act 
of State, was not to do away altogether 
wjth the rights of the inhabitants in the 
(tortion of the territory acquired or ceded, 
but to try to act equitably in all matters 
and to preserve the status quo ante. It 
is linnooessary to disouss the question 

.BA 


r.iffUAt. nc! w’Ck nrn aatiatiAr^ in f.hi 


• ^ 


aoter. So far as the report goes, there is 
nothing to show that any document 
which directly related to the title of pro¬ 
perty had to be construed. In the pres¬ 
ent ‘Case the inam register and the inam 
patta, though they are not the original 
grants, yet contain the terms of the ori¬ 
ginal grant and in the absence of the ori¬ 
ginal grant, the inam title-deed and the 
inam register and the statement are the 
foundation of the inamdar's title. It has 
been urged that at the time of the inam 
enquiry the rights of the parties as they 
existed at the time were acknowledged 
by the Inam Commissioner and the Inam 
Commissioner ‘did not confer any title 
on the inamdar nor did he take away the 
right from him. In answer to this con¬ 
tention, Mr. T. M. Krishnaswami Iyer, 
urges that Coimbatore District was a part 
of the Mysore State and when the East 
India Co., defeated Hyder and Tippu and 
took possession of the territory, all the 
rights of the persons who held under 
Hyder and Tippu ceased to exist, as the 
act of conquest did away with all the 
rights of the inhabitants that existed at 
the time of the conquest. He relies upon 
Secretary of State v, Bai Raj . Bai (2), 
Arunach ellam v. V enkatachalapatk i 

Garaswamigal (3) and Sethiiramdswami 
V. Meruswami (4).. On ‘the^other hand 
the appellant’s vakil relies upon Vangala 
Dikshatulu v. Vengala Gavaramma {o), 
Cherakuri Venhanna v. Mantravathi 
tiC^shmi Narayana (6), Gannaiyan _y. 
Kamakchi Ayyar (7) and Narayana v. 
Cheiigalamma (8). ; It is unnecessary for 
the purpose of this case to decide the in¬ 
teresting question whether the Govern¬ 
ment made a grant of the inam to the 
predeOe ssors-in-title of the plaintiff or 

(2) [1916] 89 Bom. 625=42 I.A. 229 (P.^). 

(3) [19193 43 Mai. 25?=:46 I.A. 201 (P.O.). 

(4) [1918] 41 Mad. 296^45 I.A. 1 (P.O.). 

(6) [1905] 28 Mad. 13. 

(6) 2M.H.C. 327. 

(7) [1903] -26 Mad. 339. 

(8) [1887J 10 Mad. 1. “ 


that the inam documents produced in the 
case are such documents as would bring 
them within the principle of ruling in 
Miditapur Zemindari v. Uma Charan 
Mandal (l), even if the observation of 
Lord Sumner is to be literally under¬ 
stood. 

Tho case in Secretary of State v. Srini- 
vam Ckariar (9) upon which great reli¬ 
ance is placed by the appellant does not 
help him. In that case, though the ori¬ 
ginal deed of grant was not produced, yet 
a copy which was accepted as a correct 
copy of the deed of grant was in evidence. 
Their Lordships observe at page 429 (44 
Mad.) : 

Xu the circumstances of this case it is ^the best 
evidence of those terms, aud it is on the true con¬ 
struction of the terms, so evidenced that the 
rights of the plaiotifis must depend. 

In discussing the probative force of the 
other documents filed in the case their 
Lordships observe : 

Had these materials stood alone .they might 
well have been urged as suggesting an inference 
that the original grant was in terms that sup¬ 
ported the plaintifi's claim as to what^passed 
under it. But in the clearer .light afforded by Ex- 
1 they lose th6ir evidentiary value and leave 
the terms as shown by that exhibit in no degree 
obscured. 

In this case, as already observed, the 
deed of grant is'not produced. The state¬ 
ments made before the Inam Commis¬ 
sioner and the fcitle*:deed issued by him 
are the foundation of the plaintiff’s title. 
But for the inam title-deed and the inam 
statement it is difficult to see how the 
plaintiff coufd reasonably contend that it 
was an inam to his predecessor in title. 
These documents are, therefore, the foun¬ 
dation of the plaintiff’s claim and the 
misconstruction pf such documents is cer¬ 
tainly a ground upon which the High 
Court could interfere. In this con¬ 
nexion it may be observed that the 
inquiry at the time of the inam settle¬ 
ment was as thorough as it could be in the 
circumstances and the Inam Commissioner 

W Ui^Til Mad. 421=48 1,A. 66 (P.O.),- 
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affcer such inquiry settled the terms upon 
which the inams were to be held, and in 
the absence of the original deed of grant 
it cannot be said that the inam docu¬ 
ments did not embody what the parties at 
the time considered to be their rights. • 

, This Court has been consistently inter- 
'fering in cases where the lower Courts 
have misread evidence or overlooked im- 
iportant evidence or relied for their con- 
^elusion upon inadmissible evidence, or 
iwhere they misdirected themselves as to 
|any questions of importance or where 
they relied upon personal knowledge or 
I where they took a wrong view as to the 
;onus of proof, or where they decided 
points not raised by the parties, or where 
they misconstrued important documents. 
When a Court misconstrues a document 
it relies upon a construction which it is 
not capable of bearing and such miscon¬ 
struction leads not merely to a wrong 
view of the evidence but to re^ung upon 
iwhat 'it considers to ba an inference 
.from the evidence which the evidence is 
Inot capable of bearing. The miscon- 
:3bruction of an important document, 
therefore, is a ground for interference by 
the High Court. 

In this case we have no hesitation in 
holding thabj^he inam documents are the 
basis of the plaintiff’s title and the mis¬ 
construction of them is a ground for in¬ 
terference in second appeal. 

The decision of our learned brother is 
right ^nd we dismiss the Letters Patent 
appeal with costs. 

Appeal dismissed. 
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Waller AND Madhavan Nair, JJ. 

Salar Beg Petitioner. 

V. 

Karumanchi Kotayya —Respondent. 

Civil Revision Petition No. 910 of 
1924, Decided on 2nd December 1925. 
from the order of the Disfc, IVlunsif, 
Bapatla, in I. A. No. 1711 of 1921.* 

Civil P. C„ 0. 9, i?. 9 — Application, to res^ 
tore suit dismissed for default, itself dismissed 
for default—Another applicajion to restore first 

application lies. .s . 

Where an application under O. 9. R. 9, to res¬ 
tore a suit dismissed for default, is itself dis¬ 
missed for default, another application to restore 
the first application dismissed for default is com¬ 
petent under 0. 9, R. 9 ; A. I. R. 1926 Mad, 325, 
Foil. ' , [P- 654. 0. 2] 

Ch. Baghava Bao —for Petitioner. 

G. Lakshviana —for Respondent, 


« 

Waller, J .— The facts are these: 
Respondent’s suit was dismissed for de¬ 
fault. He applied to have it restored 
under O, 9, Sch. 1, Civil Procedure Code, 
and that application also was dismissed 
for default. He then applied again 
under O, 9 to have the application res¬ 
tored and it was restored. The other 
party comes up in revision on the ground 
that the provisions of O. 9 do nob govern 
applications made under the order itself. 

Authority on the point is divided. 
The Calcutta High Court has held one 
way, Bipin Behari Shaha v. Abdul Barik 
(l), the Patna High Court the other, 
Bamgulam Singh v. Deonarain Singh (2). 
Phillips, J., in a cise exactly parallel 
to this case has recently followed the 
Calcutta view; C. R. P. No. 1014 of 1924: 
Venkatanarasimha Bao v. Snrya- 
navayana (3). In C. R. P, No. 679 Ol 
1923 Kaliakkal v. Palani Koundan (4), 
Devadoss, J., and I held that O. 9 does 
not apply to proceedings in execution of 
decrees. It is now argued that we stated 
the proposition too widely; in other 
words, that all that was laid down in 
Thakur Prasad v. Fakir Ullah (5) was 
that O. 9 did nob Apply^to execution peti¬ 
tions. If. however, it does hot apply to 
the petitions themselves, it is difficult 
to see how it can apply to applications 
incidental to and arising out of them.^ 

What we are now considering is a 
different point. No doubt, the Privy 
Council decision is open to a limited 
construction, but what obviously was 
intended to be excluded by the Legisla¬ 
ture from the operation of S. 141, Civil 
Procedure Code, was any proceeding in 
a suit. This is shown by the explana¬ 
tion added bo S. 647 by Act VI of 1892. 
As pointed out by Phillips, J., the pro* 
ceeling we are dealing with is not 
proceeding in a suit ; for the suit has 
been dismissed. I would follow his deci¬ 
sion and dismiss the petition with costs. 

Madhavan Nair, J. —The decision of 
Phillips. J.. in C. R. P. No. 1014 of 1924 
on identical facts covers the present 
case. I also would follow that decision 
and dismiss this petition with costs. 

Petition dismissed. 

(1) [1917] 44 Cal. 950=21 C. W. N.” 30=24 
C. L. J, 446i 

(2) [1919] 4 P. L. J. 287. 

(3) A. I. R. 1926 ^tad. 325. 

(4) A. I. R. 1926 Mad. 412. 

(5) [1895] 17 All. 106=22 I. A. 44=5 M- L. J 
3=5 Sar. 526 (P. C.). 
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PHIDIiIPS and Madhavan Nair, JJ. 

j^Majeti) Anlc%yya —AppellaDfc. 

V. 

Lingamhkotla Venkata Bamaya —Res¬ 
pondent. 

Civil Revision Petition No. 521 of 

1924 and A. A. O. No. 243 of 1924, Decided 
on 29th January 1926, from the orders of 
'the Sub-J., Bezwada, in C. M. P. No. 966 
of 1923. 

(а) Civil P.C., S.il—Schsvis for viinage' 
«nent. 

Applications ill ex scutiou of a schstns of man- 
agemsut of trust do not coin3 under S. 47: A.IR. 

1925 P.C., 155, Foil. 

(б) Civil P, C., S, 02— Schsjm suU — ScJie7ne 
providing for application to Court for proper 
mxnageinenl—Court hai no jurisdiction to order 
payment of a7'cliaka\' salaries—Civil P.C. S, H5. 

Where a scheme is framed and under it p3rmis* 

^ sion is given to apply to tha Court for direction 
for the propar management of the institution that 
does not empower the archakas of the temple to 
apply to the Court for payment of the salaries to 
which they are entitled under the provisions of 
*th3 scheme, for there would be no means to execute 
the order. [P. 655, C. 2] 

P, Satyanarayana Bow —for Appellant* 

B. Somayya —for Respondent. 

Judsfinent.—In this case, a scheme 
was framed in respect of the suit trust 
and under the scheme permission was 
given to apply to the Court for direction 
for the proper management of the inati* 
tution. The respondents, who are the 
arobakas of temple, have filed this petition 
praying for payment of the salaries to 
which they .are entitled under the provi- 
^ sious of the scheme. It has now been 
finally decided by the Privy Council in 

I Seoak tferafichod Bholilal v, Dakore Tem- 
pie OommiUea (1) that application of this 
nature do not come under S. 47 of the 
Civil Prooedure Code. Consequently, no 
appall lies and the appeal filed here must 
be dismissed. * 

It then remains to be considered what 
are the rights of the parties under the 
civil revision petition, which has also 
been filed, and undoubtedly, that petition 
raises ^ question of jurisdiction ; for it is 
contended that the Court had no jurisdic¬ 
tion to ord or execution of the decree con¬ 
taining the scheme. That this argument 
has oonsidetable force is clear from the 
(1) 1926 P.^155 (P.O.). 


very form of lower Court’s order, which 
purports to order execution. In effect, 
the lower Court merely repeats in its pre' 
sent order the direction given in the 
scheme, namely, that the archakas should 
be paid a certain amount of money. The 
Court has apparently assumed jurisdiction 
on the ground that it has power to direct 
the trustees as an Officer of the Court to 
make certain payments. No doubt when 
the receiver appointed by the Court, was 
performing the duties of trustee he was 
an officer of the Court but when once his 
office ended, the duties fell upon the 
proper trustee, who is in no sense an 
officer of the Court. That reason there¬ 
fore for ordering payment cannot be sus¬ 
tained, and if we consider the provision 
in the scheme, it is clear that it cannot 
be enforced by this petition; for there is 
no means of compelling the trustee to 
pay the money. There is no application 
for arrest or attachment and it is very 
doubtful whether such an application 
could possibly lie in the present case. The 
point has been considered in Janakirama 
Beddi v. Tirucenkata Bamamijachari (2) 
and Krishnaiyangar v. Viraraghavatha^ 
thachariar (3). In both of which cases, it 
was held that the decree must be regar¬ 
ded merely as declaratoiy. No doubt, in 
both those cases, the application was for 
compelling the performance of certain 
ceremonials and it was held that that 
could not be done. This case, though nob 
so strong, must fall in the same category: 
for there is no means of enforcing the 
order of the Court. The petitioners 
must be left to a separate remedy either 
by way of suit or possibly by proceeding 
against the trustee for breach of trust. 
The lower Court not having jurisdiction 
to pass this order in execution, the civil 
revision petition must be allowed and 
the application dismissed with costs 
throughout. 

A further question was raised that the 
provision in the scheme for application to 
the Court for directions was ultra vires, 
but in the view we take of this case, it is 
not necessary to consider that question. 

Bevision alloxced'. Appeal dismissed , 


(2) [1903] 2 M.L.T,.94. 
id) [1915] 2 L,W.607. 


% 


656 Madras Prayaga Doss v,?Jeevaru Doraiswami 


192& 


A. I. R. 1926 Madras 656 (1) 

DEVADASS and WaLIiER.'JJ. 
Parvathi Ammal —Appellant. 

V. 

K, G, Venketeswara Aiyar and others — 
Respondents. 

Letters Patent Appeal No. 54 of 1925, 
Decided on i2th November 1925. 

Letters Patent (Madras), Cl, 15 —Order reject¬ 
ing application for leave to appeal in forma 
pauperis—Order is in the discretion of Jtidge 
passing it —No appeal iclll be entertained—Civil 
P. C., 0. 44. 

Whether there may be a right of appeal 
against an order rejecting an aplicatioii for leave 
to file a memorandum of objections in forma 
pauperis or not, the appellate Court should not 
interfere. The question is one of the exercise of 
discretion and when the determination complained 
of is merely the result of the exercise of discre* 
tion on the part of the Judge in a matter, which 
was a proper subject for the exercise of that dis¬ 
cretion the appellate Court would rightly decline 
to interfere : 3 M. H. C. R, 384, App/. ,[P G56 C 2] 

C. S, Stvamijiathan —for Appellant. 

P. S. Narayanaswami Aiyar —for Res¬ 
pondent. 

Waller. J.- -This is an appeal against 
an order -of Krishnan, J., rejecting an 
application for leave to file a memoran¬ 
dum of objections in forma pauperis. It 
is argued that no appeal lies against 
such an order. There are no doubt, 
some decisions to that effect e. g., Appa' 
sami PiUai v. Somasundara'Mudaliar (l) 
and l^amio Bihi v. Mehdi Husain (2). 
l^ut the former has since been expressly 
dissented from in Tuljaram Row v, Ala' 
(jappa Chettiar (3) and the latter pro¬ 
ceeded on a ratio decidendi which is no 
longer maintainable. The pronounce* 
mant of Sir John Edge in Jeronchad 
B'kogilal v. Dakore'Temple Committee (-4) 
is also relied on, Speaking for myself, I 
should welcome any clear cut definition 
whicli would render unnecessary tlie dis¬ 
cussion which is at present, almost inevi¬ 
table whether a particular order does or 
does not pass the test laid down in 
Tuljaram Row v. Alagappa Chettiar (3), 
That test is never particularly easy of 
application and would he extremely difti 
cult to apply in a case like this, I, 
however, see no reason to consider the 
\ ery large question raised, by that pro¬ 
nouncement. 

Assuming that there is a right ^ of 
!il)peal agai nst an order like this, I think 

rini903] 20 Mad. 437. 

(2) [1869] 11 All. 375=(1869) A. W. N. 70. 

(3) [19111 35 Mad. 1=(1910) M. W. K. 097= 

21 M. L. J. 1 (P. B.). 

(-1) A. 1. R. 1925 P. C. 155. 


that we should not interfere. The ques¬ 
tion is one of the exercise of discretion. 
That is, of course , not the test of non- 
appealability, but, 

When the determination complained of is; 

merelv the result of the exercise of discretion on 
% 

the part of the Judge in a matter, which was a 
proper subject for the exercise of that discretion | 
the appellate Court would rightly decline tc' 
interfere : De Sotiza v. Coles '.5), 

Here the Judge had discretion toadmit 
the application but he thought fit not to 
exercise it in the appellant’s favour. I 
think that we should decline to inter¬ 
fere with this order. The appeal is dis¬ 
missed without costs. One month for 
paying the necessary fees. 

Devadoss, J. —I agi’ee. 

(5) 3 M. H. C.’384. 
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Devadoss and Waller, J. 
Prayaga Doss Jeevaru —Appellants, 

V. 

Pachella Doraiswami Iyengar and 

another —Defendants—Respondents. 

Letters Patent Appeal No. 112 of 1924, 

Decided on 7th October 192c. 

Provincial Small Cause Coxirts Act, S. 23— 
Pleadings raising issue of title—Case Is not small 

cause. . , , 

A Small Cause Court is no doubt entitled to 

decide a question of title if it arises incidentally. 
But where the plaint ^nd the written statement 
show that the issue to be found out and decided 
is cue of title, the suit cannot bo considered to be 
one of small cause nature. 

T. Kumardswamiah —for Appellant. 

K. S, Chempakesa, Iyengar-tor Res¬ 


pond ents. 

Judgment.—The only point urged in 
his appeal is that the suit is of a smaU 
ause nature and no second appeal lay 
naamuch as the amount of the claim was 
ess than R^.-SOO. It is urged that, when 
he objection was taken before the learned 
udge \Yho decided the second appeal he 
verruled it. We consider the learned 
ndge is perfectly right in overruling the 
ibjection as the main issue in the case 
elated to the question of title. No doubt; 
, Small Cause Court is entitled to decide 
, question of title if it arises incidentally.| 
3ut where the plaint and the written I 
tateraent show that the issue to be 
ought out and decided is one of title, we 


one of small cause nature. 

There is no other point raised in this 
appeal. The appeal is dismissed w-itli 

Appeal dismissed. 


AnafED^OYA V. Aisamma (Devadoss, J.) 


?• 
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’^{iPonitunodc^ Ahmedkoya Stud. others — 

Petifeioners. 

s 

V. 

Kilkkakkad Aisamma and others —Ees- 
pondents. 

Civil Misc. Petition No. 1832 of 1924, 
Decided on 2l9t September 1920, from 
the order of the Insp. Officei*. Laccadives, 
in Case No. 6 of 1923 of Agachi Island. 

Laccadlvei Islands and Minlcoy Regulation (1 
of 1912)— Limitation Act does not apply to Lacca- 
dii)e Islands. 

The law applicable to the Islauds is to be found 
m Regulation I of 1912. The Limitation Act 
has not been applied to these Islauds and there¬ 
fore time for filing an appeal cannot be 
extended under S, 5 of the Lim Act: 13 A/ad. 353, 
_ [P. 053, C 2] 

K, P. Padmanabha Pillai —for Peti¬ 
tioners. 

B» Pocket —for Respondent. 

Government Pleader —for the Crown. 

This is an application 
by the appellant to excuse the delay of 
182 days in presenting S. R. No. 1604 
of 1924 (Civil Miscellaneous Appeal,) 
against the order of the Inspecting Ofi&cer 
of the Laccadives in Case No. 6 of 1923 of 
Agathi Island. 

Mr, Padmanabha Pillai for the appel¬ 
lant contends that S. 5 of the Limitation 
Act applies to the case and the Court is 
entitled to consider the application on 
the • merits Mr. Pooker for the res¬ 
pondents contends that the Limitation 
Act has not been extended to the Lacca¬ 
dive Islands. 

^ The history of the Laccadive Islands is 
an interesting one. We are at present con¬ 
cerned with the four islands which are 
known as the southern group of islands and 
the Island of Miniooy which are adminis¬ 
tered by the Collector of Malabar. It is- 
unneoessary to consider the history pre¬ 
vious to the year 1792. A few passages 
from A Short Account of the Laccadive 
Islands and Miniooy" by R, H. Hills. 

1. U. o. would be quite sufhoient for the 
puposo of this case. 

In 1791 the Southern Llnnds passed, by the 
oouqueat of Onunnuore, to the East luditk Co 
along with other possessions of the Bibi • and 

M ^1} 'I*® determined, hoveever, as a matter 

* fv her possessions, provided 

^ ^he Honourable Oompauy.” 

The Basil India Company was in pos- 

1926 M/83 A 84 


session of the islands from 1792, Owing 
to the non-paynaent of the tribute paya¬ 
ble by the Bibi, the islands werp at¬ 
tached in 1875. This attfcehment remained 
in force until 1908. In 1909 -the Bibi 
ceded the islands to the British and 
she was given a pension. By the cession 
of the islands to the British Government 
in 1909 the islands became British pos¬ 
sessions and part of India. The follow¬ 
ing proclamation was issued in 1912. 

lu exercise of the ]>ower conferred bv the 
Indian Councils Act 1861, (24 and 25 Viet. c. 67). 

b. 47 the Governor-General in Council is pleased 
to declare that, for the purposes of the said Act, 
the Laccadive Islands and llinicoy, which by the 
Pr^Umat.on No. ^2 I. A., dat.d the Stli 
February I909 have been declared to be subject to 

of :\radras, shall be included 
within the limits of the Madras Presidency. 

By virtue of this proclamation, the 
southern group of the Laccadive Islands 
and Minicoy became parts of the Madras 
Presidency and the High Court of Madras 
was invested with jurisdiction over the 
southern group by a Notification dated 
the 1st Febi'uary 1912. 

In e^rcise of tlie power conferred bv the 

(28 and 29' Viot 

c. 15), S. 3 the Go\enior-Gencral in Council is 
pleased to authorize and empower the High Court 
of Ju^cature at Madras'to exercise within the 
I^coadive Islands and Jrinicov. which 
included within the limits of the pla "os ior 
which the said High Court was establish^ all 
such lunsdiction and powers as the High Court 

may. from time to time, exercise in the Scheduled 
Districts of the Presidency of Madras. 

Though the southern group of the Lac¬ 
cadive Islands and Miniooy have become 
parts of the Madras Presidency and 
though the High Court has jurisdiction 
over them, yet all the Acts of the Gover- 
nor-Genoral of India have not been ex- 
tended to them. Regulation I of 1912 
S. 3, makes the Madras State Prisoners 
Regulation of 1819. the State Prisorers 

tot of IS?! tl'e Scheduled Districts 
Act of 1874 the only enactments in force 

in the Islands. S. 21 is as follows - 
All questions relating to -luv nVlife i • _s 
or set ■. 1 ,) in the civil Courts of ihe-flundi *1? 
ba determined in accordance with ^av o^toin nej 
manifestly uajnst or immoral gover“ i * 

parties or property ooncerued and hi thT Lk ** 

of any oh custom, acoordh.g t , us 
aud^good conscience.’* * J«5>tice, equity 

Rin.r'^r f •■‘'‘I’®®' to thb 

High Court from any decision of the 
Ooll^torin the exercise of his origiLl 
jurisdiofeion. Under S 17 ^ 

appeal is six months from the date^^of the 
viaed that the moX of 
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Atigusfc and September shall be excluded 
in reckoning such period. It is clear 
from the Regulation that the ordinary 
law of British India is not applicable to 
the Islands, but only such enactments or 
such portions of such enactments as are 
snecifically mentioned in the Regulation 
and The Scheduled Districts Act of 1874 
are applicable to the islands. Under 
S.3 of the Scheduled Districts Act of 1874 

The liocal Government may with the previous 
sanction of .the Governor General m Council 
from time to time, by notification in the Gazette 
oi India and also in the Local Gazette (a) declare 
what enactments are actually in force m any of 
the Scheduled Districts or in any part of any 
such Di^^tricts” ; and (b) declare of any enact^ 
ment that it is not actuallv in force in an> of 
the said Districts or in any part of any such 

District.” 

Under the notification ^ issued by 
the Government, the Limitation Act 
has not been extended to the Islands. 

Mr. Padmanabha Pillai relies upon the 
decision in Qiccm’Evijjress v. Clierta 
Koyfi h) as supporting his contei^ion. In 
that case it was held that the Criminal 
P.G. was applicable to the southern group 
of the Laccadive islauds. The learned Jud¬ 
ges were of opinion that inasmuch as the 
Scheduled Districts Act did not expressly 
esoludo the operation of the Cnm.na 
P. G., and as the Laws Local Extent Act 
makes all the onaetmonts of the Indian 
Legislature applicable throughout British 
India, ifshould be taken that the Criminal 
P C was in force in the Islauds. It was 
not brought bo the notice of the learned 
Judges that tlio Laccadive Islands were 
not part of British India. The sove¬ 
reignty of the islauds before 1909 was 
vested in tlio BHii of Oannanore.^ Though 
the islands were in the possession of the 
British Government, they did not become 
part of British India for they wore taken 
possession of for arrears of triliute aceoid 
iug' to the agreement between Govern- 
urLt and the Bibi. In the light of the 
facts placed before the learned Judges 
fbpv held that the Criminal. P. 0. was 
•nloi^o in these islands. ^T^he matt^ 
bas now been placed beyond doubt by 

the cession of the 'Islands to the British 
MIC CCS,1U I not) and liv the proola- 

Governnienb in iJUJ an aKrtvo 

metionot the Secretary ol State abose 

referred to. 

It is urged that it the T>aw of Limita¬ 
tion is not extended to the Laccadive 
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Islands, there will be no limitation for 
suits and there will be no security of title 
and ho title can be created by prescription 
and a suit.may be brought any time against 
any person. We are not concerned with 
the policy of the Government with regard 
to the administration of these Islands. 
It may be that practical difiBcuities will 
arise in deciding questions of title and 
claims for money. We are only con¬ 
cerned in this petition to see whether the 
petitioner can claim the benefit of S, o 
of the Limitation Act. As the Limita¬ 
tion Act has nob been extended to the 
Laccadive Islands, we have no power to 
consider the application on the merits. 
We, therefore, dismiss the civil miscel¬ 
laneous petition with costs. 


4s the matter is of importance we 
oave notice to the Government Pleader 
to help us in deciding this question. 

We are very much indebted to him for 

fbA able way in which he summarized 
;he l^fcory of the Islands and brought to 
our notice the various proclamations and 
Regulations with reference to the islands. 

Waller, J. (His Lordship stated 
facts & narrated the history of the 
Islands as stated by Devadoss, J., and 
continued.) The Law applicable to the 
islands is to be found in Regulation I of 
1912 The Laccadive Islands and the Mi- 
nicov Regulation). Section 3 provides that 

This Regulation, the Madras State_ 
only enactments m force lu the Islands. 

The Laws of Local Extent Act (XV of 
1874) is not referred to and. therefore, is 
lint in force. Nor has any notification 

been issued under Act XTV 

plying the Limitation Act to the islands. 

This bein'^^ so, the whole basis of Mr. 
Padmanabha Pillai's argument disappears, 
lb follows that the Limitation Act does 
not apply to the Laccadive Islands and] 
that the Law of Limitation applicable toj 
them must be looked for in Regulation 1| 

of 1912. S. 17 read with S. 27 Pi'^videsj 
that appeals shall ordinarily he filed 
within six months, from which the period 
of the South-west Monsoon (June bo 
September inclusive) is to ^c excluded. 
That veviocl we have no power to exte . 
The application fails and is dismissed 

with costs. petition dismissed. 


(r) [1890] 13 >fad. 358. 
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Vbnkatasubba Rio and Jackson, JJ. 

. (Bzva C.) Vythelingci Mudaliar and 
•others —Pafei fcioners. 

V. 

R. iha le\)a, ly-ir and others —Ras- 
‘pondents. 

AppeaU Nog. 2IS and 286 of 1924 and 
■Oivil Revision Pefcifciong No3. 485, 591 and 
'€45 of 1924, Decided on 27fih August 
1924,from'’the order of the Sub-J., Tiru' 
valur, D/- Slsti Mai’ch 1924, in E. A. 
No. 116 of 1924. 

sjt (a) Iteliglous Endowment—Schente of 
• agement—First superintendent to be appointed by 
■Court—Further vacancy to be filled In by the 
‘Board—Court cannot order Board to rci?tove a 
superintendent ayid appoint another. 

Wliero a scheme provided that a temple 
Buperintendent shall be appointed by the Court 
and the subsequent vacancies may be filled up 
by the Board, only high.caste Hindus are eligi- 
*ble for this appoiotraent.” 

Held : that Court had uo power to direct the 
Board to remove a superintendent and appoint 
i^other, nor itself appoint one in case the Board 
failed to do so. * [p ggg q g] 

^ (6) BeXigious endowment—Scheme of man’ 
•agement—Treasurer to he removed by Board by 
tnajorliy of votes subject to confirmation by Court 
—Cowre cannot cancel suspension by majorttv of 

memfjers actituj In tlwlr imlivldual capacity. 

Where a scheme provided “the Board shall 
have no power f suspension or dismissal of the 
iireasurer except by a vote of majority of the 
metnbere subject to confiruiatiou by th> Court " 
out three out of the live Tuombers of the Boawl 

t^aJuror capacity suspended the 

HeW : that there was no resolutioii of the 
Bc^rd plao^ before the Oourf for •oonfirmatiou 
^ the order of the Court oaueelliug what pur- 
ported to bo the suspousiou of the treasurer was 
without jnnsdiotion. ]p qqq q 

5i< (o) Gtvtl P C., .V. 02—Scheiii0 of maiuvi,- 

execution of the scheme—Civil P, C., S. 115. 

Where a scheme has been framed, no appeal 
llofi from the order of Court in the matter of 

^ooptjou U /. R • 1924 Mad. 369 But 

whore the order of the Court is without jurisdic¬ 
tion, raviaioii wll lio. fp c i] 

T> TA- MudaUar—tor 

Petitioners. 

N,Mutlhmwawi Iyer, K. Namsimka 
4*|/antfa>'. jr. r. KnsknaswarfU Iyer and 

donta for R©si»n- 

Judgmeat.—A scheme was framed tr* 

^Vagarajaswanii Koil. A 
Board of oontrol was oonstitnT^ oon- 
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sisting of five members. There was a 
vacancy in the office of the superincen" 
dent of the temple and on 9th February 
1924, the Board appointed one Swaini- 
natha Mudaly as superintendent. One 
Mahadeva Iyer presented a petition to 
the Subordinate Judge of Tiruvalur and 
the I'elief he asked for is contained in 
the following paragraph ; 

For the above reasons I prav that this Houour- 
able Court will bj pleased to cancel the said ap- 
pointme it and cither direct the trustees to ap¬ 
point a new fit and proper person or itself ap¬ 
point a fit and proper person for the said post. 

The Suboi'dinafce Judge upon this peti¬ 
tion made an order on 3lsfe March 1924 
from which we take the following pass¬ 
age : 

It is, therofore, desirable not to have him any 
more as the temple superintendent and I would, 
therefore, call upon the members of the Board* 
to remove him from that place and sec chat a 
proper man who has no such bad antecedents 
IS appointed. 

Then again. 

The Board will be requested to make the ap¬ 
pointment withni 15 days from the date of 
receipt hereof ana if no proper person is appointed 
by that date tliis Court will make the appoint¬ 
ment, in place of the present superintendent 
whose appointment is not approved at all. 

The correctness of this order has been 
questioned on the ground that it is one 
made without jurisdiction. It is not 
disputed that the authority of the Court 
to deal with matters arising under the 
scheme is derived from tho scheme itself 
and no general power of the Court out¬ 
side of or independent of t lie scheme is 

relied on. Turning to the provisions of 
the scheme, we find nothing in them to 
justify the order of the Judge. Para¬ 
graph o of the scheme deals with the 
appointment of a treasurer and superin¬ 
tendent. It runs thus ; 

A treasurer shall bo appomted in the first 
instauce by the Court ami shall receive a 
monthly salarv not exceeding I?s. 150 and if any 
^acaucy arises bereaftor his successor '•hall b' 

• rc engible for this appointment. 

While the clause gives the Court the 
power to appoint a successor in the case 
of a treasurer, power of appointment in 
the ease of a vacancy in the office of the 
^parmtendent is clearly vested in the 
Boarf ^ow. curning to the order of 

the Subordinate Judge, he seems to thirtt 
that tho superintendent be,^ ^ 
of one of the trustees is i^t a^Hd^" 
Another reason given is that it 1s dej^- 
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able to have a Brahmin as a superinten¬ 
dent. These expressions of view on the 
part of the learned Subordinate Judge 
derive no support from the scheme itself. 
They are indeed opposed to it and we 
are inclined to think that the Judge is 
under the impression that he has general 
liower to regulate the affairs of the 
temple in question,-which, of course, he 
has not and we must, thei’efore, set aside 
his order. 

The next order which is impeached re¬ 
lates to the cancellation by the sub" 
Oourt of what purports to be a dismissal 
of the treasurer. In May 1924 three out 
of the five members of the Board seized 
all the papers and account books in the 
hands of the treasurer, and suspended 
him. On 13th May 1924 the matter 
having been brought to the notice of the 
Subordinate Judge he cancelled the order 
of suspension. Claiise 6 of the scheme 
regulates the power of the Court in this 
respect. It reads thus : 

The Board shall have no power of suspension or 
dismissal of the treasurer except by a rote^ of 
majority of the members subject to confirmation 
by the Court. 

The power of suspension is vested in 
the Board. The decision of the Boaid is, 
no doubt, subject to confirmation by the 
Court. Now, the three members of the 
board acting in their individual capa¬ 
city suspended the treasurer. There was 
no resolution of the board placed before 
the Court for confirmation and the order 
of the Judge cancelling what purports to 
be the suspension of the treasurer is 

without jurislictioD. __ 

At a meet'ng of the Board alleged to 
have been held on 14th June 1924 the 
treasurer was dismissed and the resolu¬ 
tion was again placed before the Court. 
On the 24th July 1924 the Judge pur¬ 
ported to cancel the order of the Board. 
Here again ho does not appear to have 
propei’ly appreciated the position. Under 
the scheme and the rules framed by the 
Court the treasurer w'ho is the secretary 
of the Board can convene a meeting or 
the president may convene it. As^ a 
matter to be disposed of at^ the meeting 
is the alleged inisappi*opriation by 
treasurer and as he refuses to take orders 
from the three members who are dis¬ 
satisfied witli him, it is said that the 
latter cannot get the treasurer to con¬ 
vene a meeting. As the 2 ’i‘psident is 
siding with the treg-surer it is alleged 


that he will not coiiv.6h6 a meeting either^ 
In these circumstanceSj the three mem¬ 
bers referred to after sfi^pendiug the 
treasurer appointed in his place the 
superintendent of the temple. This 
course does not find sanction in the 
scheme. He purported to call for a 
meeting and it was at that meeting that 
the treasurer was dismissed. We are 
inclined to think that there was in law- 
no meeting and no resolution. Thus 
the condition precedent. to the. exercise 
of its power by the Court, namely, a 
resolution of the Board, was wanting. 
The learned Judge says : ■ • - . 

Their order cannot be approved under the 
circumstances and I cancel, it and the treasurer 
will continue as the treasurer fron; that date^ 
pending enquiry into the charges which tke 
Board might wish to establish against him. 

If this implies a mandate to the Board* 
to meet and vote on the question relating 
to the dismissal of the treasurer, it is 
obvious that the Judge has no such power 
and this part of the order is not justified 
by either party. And if this part of the 
order cannot be cai’ried into effect and 
at the same time the order of dismissal 
stands cancelled, the result is that a 
treasurer against whom serious charges 
are made by a majority will he allowed 
to continue in office. There will then be 
a deadlock and this illustrates the 
danger of the Court intervening without 
strict regard to the provisions of the 
scheme. We think that the order of, 
the Subordinate Judge is without juris 
diction and we, therefore, set it aside. 

All tli 0 parfcios complain that there are 
many defects in the scheme as well as 
the rules, that they need revision and 
that these deficiencies are responsible 
for the present state of affairs. If this 
be so, the parties must be left to their 
proper remedies. 

The appeals filed against the 
orders of the Subordinate Judge, 
we have treated as civil revision peti¬ 
tions : where revision petitions were 
filed it has not been necessary to resort 
to this procedure. Appeals were justified 
on the footing that the orders of the 
Subordinate Judge were , made in execu¬ 
tion of the scheme, decree. This con¬ 
tention is clearly wrong and is opposed 
to Ranganatha v. Krishnastoami (1) 
The orders of the Subordinate Judge 
however, being without jurisdiction, are 
liable to be set aside in revision and wel 

'(Tf 07 Rr 192^1laJ73C^ 
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aiei‘Batiis&e^ that a case has been made 
opt lor 1^6'‘ exercise of our revisional 
powerSi 

Sajoh party will bear his costs and 
nond>of the trustees will be permitted to 
iiak^'his costs from the temple funds. 

Order accordmoly • 


^ A. 1. R. 1926 Madras 661 

Full Bench 

Phillips, Kbishnan and 
Ramesam, JJ. 

Jammcblamadaha Siibbarayud ii 

Defendant—Petitioner. 


might contend that shall cease to be 
part of the estate ” means shall cease to 
be an inam or the inamdar’s property at 
all ’* which is absurd. It also seems 
absurd to speak of the acquisition by 
an inamdar of the kudivaram interest 
“ before .... the commencement 
of this Act resulting in the land ceas¬ 
ing to be part of the estate, when ex 
hypothesi the Act and therefore the 
definition of “ estate " under it were non¬ 
existent at the time of the acquisition. 
And this anomaly applies to the land in 
this case since the surrender was in 1888. 
I presume the language is meant to 
imply in a case of this kind that the 
land does not form part of the estate 
and therefore never was, and never can 


V. 

Zdupuganti Rama&ioavii and others — 
Plaintiffs—Respondents. 

Civil Revision Petition No. 771 of 
1923, Decided on 8th February 1926, 
from the decree of the Sub-J„ Guntur, 
in Appeal Suit No. 14 of 1922. 

(a) Estates Land Act, S. 8, Excep .— 

Acquired ” includes surrender. 

The word “ acquired ** in the exception to S. 8, 
covers a, case of “ surrender”. [P. GG5, C. IJ 

^ (6) Estata Land Act, S. 8, Excep — 

Surrender and ahandonment arc on same footing. 

The two modes of obtaining the kudivaram 
right, namely by surrender or abaudoument, 
stand on the same footing. [P. G66, O. 1] 

(c) Madras Estates Land Act, S. 0, (2)— 
S. 6 (2) does not govern exception to S. 8 {Per 
Ertshnan J.). 

S, 6 (2^ is not intended in any way to govern 
the exception to S. 8 or to control its general 
language. [P. 6C6, C. 2] 

A, Krtshnasioami and C/i. Rayava 
Rao —for Petitioner. 

5, Varadachariar and V. Govindara’ 
jachat —for Respondents. 

Order of Reference 

Wallace, J . —The poipt for decision 
in this case is whether the exception to 
8. 8 of the Madras Estates Land Aoc 
applies bo the surrender of the kudi- 
yaram right by a tenant to his landlord, 
ieading to the result that the land ceases 
to be part of the estate. The unhappy 
wording of Ss. 8 and 6 of the Act makes 
the question a very difficult one to settle, 
and Benches of this Court have in con- 
s^uenoo tqken varying views on the 
ixvoauing of the exception. 

Th« ^vording of the section as it stands 
lively , makea sense. A captious critic 


be, within the operation of the Act. 

The real, point, however, is whether 
such a surrender falls within the term 
“ acquired ” in the exception. It is 
argued on one side that ‘ acquired ” is 
confined to the modes of passing of the 
kudivaram right from the ryot to the 
landholder mentioned in the section 
(S. 8), to which the exception is appended 
that is, transfer, succession or other¬ 
wise.” It is contended on the other side 
chat the phrase ‘ or otherwise ” will in¬ 
clude a case of surrender, and that, even 
if it does not, the language used in S. 66 
(2) implies that such a surrender is a 
method by which the landholder ac¬ 
quires an occupancy right with such 
effect that he can pass it on to a ryot. 
To this it is answered that “ or other¬ 
wise can only imi)ort a species of pass¬ 
ing of the kudivaram right ejusdem 
generis with transfer or succession, and 
that the position of the phrase, ** suf 
rendered or abandoned” in S. 6 (2). in 
juxtaposition to ** comes into the posses' 
sion of the landholder,” seems to imply 
that by surrender or abandonment the 
kudivaram right does not come into the 
possession of a landholder bub remains 
suspended in the air, until another ryot 
is admitted to the land, and that there¬ 
fore these terms cannot l>e niothoda of 
acquisition of that right by an inamdar. 

It must be admitted that the loose 
language employed in these sections 
gives plausibility to either view, and one 
has to decide the case rather on the 
broad pi'inciples of the sections than on 
their actual wording. S. 8 as a whole is 
obviously intended to oover cases in 
which the oocupauoy right is transferred 
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to or comes into the possession of the 
landholder, and to prevent him in such 
oases from using that merger to destroy 
the chai'acter of the land as ryotr- land. 
That is, a landlord is forbidden to be¬ 
come his own occupancy tenant. It was 
evidently considered that in normal cases 
the landholder would be bound to admit 
and would admit, another ryot to the 
land, and that ryot would by the very 
fact of admission step into the occupancy- 
right left which the landholder is for¬ 
bidden to hold as such. But, thei’e are 
certain exceptions to the rule. One is 
set out in sub-section (4) by way of giving 
the landholder some comi:)ensation for 
value spent before the passing of the Act 
on acquiring the kudivavam right, and 
by way of giving some effect to cases of 
succession both before and after the Act. 

The exception to the Act w’as, I think, 
intended to exempt inaindars alone 
among landholders from the application 
of tliis principle that the landholder can¬ 
not be his own occupancy tenant, and to 
permit him to be so when the rights of 
third parties were not adversely affected. 
The effect of the exception, whatevei* 
its language, is to take what was ryoti 
latid, in which the inamdar had not, ex 
liypothesi the kudivaram right, out of 
the operation of the Act altogether, when 
the occupancy right had passed to the 
inamdar so that it ceased to be ryoti 
land and fclie inamdar could lienceforth 
deal with it unhampered by any of the 
provisions of the Act. 

That being so, there seems no obvious 
distinction in principle between the i>ass’ 
ing of the occupancy right from the ryot 
to the inamdar by sale, gift or succession 
aiid its passing by a deed of surrender. 
The test is obviously not the passing of 
consideration, because in a case of suc¬ 
cession there is no consideration. Kor is 
it a deed of transfer or a voluntary act, 
because in the case of succession there 
may be no deed and in the case of an 
intestacy there is no voluntary act. I 
would Iiold then prima facie that when 
a ryot has. by a voluntary act, trans¬ 
ferred his I’ight to the inamdar or when 
the passing of that right is tlie result of 
the legal right of inheritance, the 
inamdar lias “ acquired ” that right^ witly 
in the meaning of the phrase used in this 
excei^tion. To put it in a different form, 
the phrase “ or otherwise ” in S. 8 (1) 
will include the case of a surrender. 
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The case of an abandonment is dif-^ 
ferent and more difficult and fortunately 
we are not concerned with it here, Iix- 
such a case it is open to argument wlao- 
ther the occupancy right automatically 
reverts to the landholder at all. That 
right of occupancy can remain in suspense, 
vested in no one, but ready to descend 
on the next comer is apparent'from S. 10 
(2) and may also be deduced from a con¬ 
sideration of the conception of ordinary 
unoccupied ryoti waste, the right of 
occupancy to which comes into being on 
the admission by the landholder of a 
ryot thereto. I would leave that .ques¬ 
tion open here. 

Against the view thus derived from, 
the general scope of S. 8 that the term 
'* acquired ' includes all cases whereby 
the right passes by operation of a legal 
form of transfer from the ryot to tha 
inamdar we are referred to the language^ 
of S. 6 (2). It is argued that having re¬ 
gard to that language, oases falling with¬ 
in S. 8 (4) and the exception to S. 8 are; 
sj^ecies of methods whereby the right, of 
occupancy ” comes into the possession- 
of the landholder ” and are categorically 
distinguished from cases of surrender and 
abandonment. There is much to be said 
for the viow that abandonment is not a. 
method by which that right ** comes into- 
the i) 03 session of the landholder. Bub 
it is difficult to see why surrender, espe¬ 
cially a surrender by deed as in thiff- 
case is nob, and I must simply record my. 
oi)inion that the language of S. G (2)- 
was nob intended to convey the contrary. 

It is moreover doubtful if that lan¬ 
guage does draw- the categorical distinc¬ 
tion pleaded, for while the essence of 
the rule laid down in S. 8 (4) is tha 
method of transfer, the essence of the- 
exception is nob the method of transfer- 
but the party in whose favour the trans^ 
fer is made. One cannot reasonably con¬ 
tract a mode of transfer with a trans¬ 
feree. Again as pointed out by Mr. Vara* 
dachari, it was unnecessary to include 
the exception to S. 8 in S. 6 (2), because 
by that exception the land is taken out. 
of tlie operation of the Act altogether- 
and therefore S. 6 or any other sectiom 
in the Act will not apply to it. 

Again, if one gives S. 8 (l) its fult 
meaning and “ otherwise ” does, not in' 
elude surrender, then any aaid every 
landholdoi' {vcquiring by suri'ender byr 
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whioh oerfcainly whatever right the oocu- 
panoy xyot had is passed on to him can 
hold the land as a ryot. This is. I foel 
sorOi contrary to the principles of the Act, 
The rulings of this Court have not 
been uniform on the interpretation of 
this exception. In Suryo,^ict,Ta}i(iua, v. 
Patanna (l). two learned Judges Sadasiva 
Aiyar and Spencer, JJ. di&ered as to 
whether surrender is included in the 
word ** acquired. ’* In Ponnusaviy P(id~ 
yachi v. Karuppitdayan (2), a third Judge, 
Miller, J., agreed with Spencer, J., and 
agreed that surrender is so included. In 
Venkata Svstrula v. Sitaramndxi (3) 
Seshagiri Aiyar, J., agreed mainly with 
Sadasiva Aiyar, J., and in Venkata Itatniah 
V. Lakshminarayana (4) Napier, J., ex¬ 
pressed agreement in this view. That, 
however, was a case not of surrender but 
of abandonment, into which, in my view 
different considerations will enter. In an 
unreported case, S. A. No. 1244 of 1919, 
Oldfield, J., adopted the view held by 
Spencer, J. There is thus a clear con¬ 
flict of authority ; and that being so, I 
think it is necessary to refer t6 a Pull 
Bench the question whebbeu the word 
“acquired" in the exception to S. 8 covers 
a case of surrender." 

Madhavan Nair, J. —The defendant is 
the petitioner. The question for deci¬ 
sion in this case is whether the suit land 
is part of an ‘estate’ within the purview 
of the Madras Estates Laud Act and the 
suit is not triable in a civil Giurt. The 
lower Courts have found that the suit 
village is an estate under 8. 3, 3ub*S. 
(2), 01. (d) of the Estates Land Act, 
and this finding has not been attacked 
before us. It has also been found 
that the kudivaram interest of the ten* 
ant has been surrendered by deed to the 
landlord in 1888- The learned vakil for 
the plaintiffs (respondents) ai’gues that, 
though ordinarily the jurisdiction of the 
oivil Court should be held to l^avo been 
ousted because the suit village is an estate 
under S, S.sub-S (2), 01. (f2), still the bivil 
Court has juriaidotion, because, by reason 
of the surrender the kudivaram interest in 
the village has been acquired by the in 
a mdar within the moaning of tho okco n 

(1) [1916] 38 Mad. 603=32 T. C. 339=26 M. L. 

J. 99. 

(3) [1915] 88 Mad. 843=24 1. G. 217=20 
M, L. J. 986. 

(3) [1916] 38 Mad. 801 -24 I. C. 324=20 

M. Ii. J. 685. 

(i) Ai 1. R. 1933 Mad. 331. 
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tion to S. 8 of the Act and the land has« 
therefore, ceased to be part of an estate. It 
is argued on behalf of the petitioner tbat> 
surrender is not a mode of acquisition of 
the kudivaram interest within the mean¬ 
ing of the exception. 

The short question for consideration is 
whether the inamdar in this case has 
acquired the kudivaram interest in the 
suit land within the meaning of the 
exception to S. 8 of the Estates Land 
Act. If he did so acquire, the land has 
ceased to be part of an estate and the 
civil Courts have jurisdiction to try tho 
suit. The exception to S. 8 runs as fol¬ 
lows: 

NotwithstJindiug anything oontained in this 
seoiioD where, before or after the commencement 
of this Act, the kudivaram interest in any land 
comprised in an estate falling within Cl. (d) of 
sub-S. (3) of S, 3 has been or is acquired by the 
inatndar, snob land shall cease to be part of the 
estate. 

Mr. Krishnaswami Aiyar argues that 
this provision being an exception to S. 8 
the word ‘ acquired" referred to in it 
must obviously refer to one of the modes 
of the acquisition of kudivaram interest 
contemplated by sub-Ss. (l) to 4 of S. 8 
which do nob refer to acquisition by sur¬ 
render as a mode of acquiring the 
kudivaram interest. Beferenoe has also 
been made to sub-S. (2) of S. 6 of tho 
Act to support the above argument. 

S. 8 of the Estates Land Act deals 
with &ho merger of occupancy right. 
Generally stated sub-S. (l) deals with 
the merger of the entire interests of the 
landholder and the occupancy right *by 
transfer, succession or otherwise. Sub-S. 
(2) deals with the transfer of the ’cccu- 
pancy right in any land to a co’sharer. 
Sub-S. (4) deals with the acquisition by 
the landholder of the kudivaram inter¬ 
est by transfer for valuable considera* 
tibn or by inheritance. Surrender is not 
specifically mentioned as a mode of 
acquisition in the section. The kudi¬ 
varam interest of the tenant acquired in 
any of the aforesaid ways does not give 
the landholder any prh’ute rights of 
ownership, unless the landholder hap¬ 
pens to be an inamdar and ‘acquires the 
kadivaram interest in the way indicated 
in the various sub-sections referred to 
above. This is the interpretation put 
upon tho exception by the learned vakil 
for petitioner. Sub-S, (2) of S. 6 of the 
Act relied on in support of this inter¬ 
pretation is in these terms : 
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“where land held by a ryot with a permanent 
right of occupancy is aurrendcred or abandoned 
or,’save in the cases falling within sub*S. (4) of 
B. 8, and the exception to S. 8, comes into the 
possession of the land-holder. . 

Ifc is pointed bub that in this sub-sec¬ 
tion acquisition by surrender is put in a 
different category from the acquisition 
under the exception to S. 8. 

The question is not free from difficulty, 
bub I am inclined to hold that the argu¬ 
ments of the learned vahil for the peti¬ 
tioner should not be acceptad. The 
object o£ 8. 8 is to preclude the land¬ 
holder, who acquires by transfer, 
succession or otherwise the occupancy 
right in a holding, from treating it as 
his private land and preventing the ten¬ 
ant from acquiring a right of occupancy 
in it. But an exception has been deliber¬ 
ately made by the Legislature in the 
case of an inamdar whose village is an 
estate falling within Cl. (d) of sub-S. (2) 
of S. 3, when he acquires the kudivaram 
interest in any land comprised in the 
estate. When the intention of the Legis¬ 
lature was to show this exceptional 
favour bo inamdars departing from its 


general policy,' I do nob see any reason 
why giving effect to this intention in all 
its fullness should be defeated by placing 

a narrow interpretation on the word 
“acquired” so as to exclude acquisition 
by surrender. No reason is suggested for 
thus excluding ' actiuisitiou by surrender 
from the scope of the exception. 

No doubt, the clause appears as an 
exception to S. 8 ; bub in giving effect to 
the intonion of the Legislature to its 
fullest extent, it is not right bo uphold 
the narrow construction suggested by 
the learned vakil for the petitioner. 


. Even if the e.xception is to be con- 
• fined in its operation to the modes 
of acquisition mentioned in S. 8. 
. it seems to me that the ^word other¬ 
wise” in the expression “by transfer, 
succession or otherwise”^ would include 
within it, acquisition by surrender.^ ^ In 
. interpreting the word otherwise it is 
difficult to apply the ejusdem generis 
principle, for the mere reason that there 
is no similarity in the two modes of 
acquisition mentioned, namely transfer 
■ and succession, except that in the 
result, the landholder obtains a kudi 
varam i it, rest. The one method denotes 
a voluntary act and consideration . the 
other method is purely involuntary and 
nothing to do with consideration. In 


such circumstances, it is difficult to apply 
the ej\isdem generis principle of con¬ 
struction in finding ou what is meant by 
“otherwise.” 

The contrast between the right ob¬ 
tained by the landlord through ^surren¬ 
der” and the right to kudiyaram ob¬ 
tained under S. 8 of the Act supports 
to some extent the argument advanced 
on behalf of the petitioner. Sub'S. (2) 
of S. 6 states that in land surrendered or 
abandoned by a ryot, a landlord cannot 
obtain rights of occupancy before the 
expiry of ten years. It may be, as pointed 
out by Miller, J., that by referring to the 
exception to S 8 in sub-S, (2) of S. 6, the 
Legislature intended that, in construing 
sub-S. (2) of S. 6, we should exclude 
surrender and abandonment from the 
methods of acquisition by which a land¬ 
holder may acquire indefeasibly an occu¬ 
pancy right. 

However that may be, I do not think 
that it is permissible to adopt a construc¬ 
tion of the exception to S. 8 which 
would, by restricting the meaning of the 
word “acquired,” stultify the intention 
of the Legislature in enacting that excep¬ 
tion. The difficulty felt in construing S. 
G, sub-S. (2) and the exception to S. 8 
together is due to the loose language 
employed in sub-S. (2) of S. 6. As 
pointed out by the respondents’ learned 

vakil, reference to the exception to S. 8 

in sub S. (2) of S. 6 is unnecessary be¬ 
cause by that exception land ceases to be 
part of an estate and is thus taken out of 
the Act altogether and no section of the 
Act will, therefore, apply to such land. 

The view advanced on behalf of the 
petitioner finds support in the opinion 
of Sadasiva Aiyar, J.. in Suryanarayana, 
V. Patannail), but Spencer, J. in the 
same case dissented from this \iew. 
Miller, J. in Ponnuswami Padayachi 
V. Karioppiidayaii (2) accepted the view 
of Spencer. J., while in Zaviindar 
of Chellapalli v. Somayya (5) Seshagiri 
Aiyar, J., was inclined to follow the 
views of Sadasiv’a Aiyar, J., in Surya- 
narayana v. Patcinna (l). Napier, J.i 
sitting with Sadasiva Aiyar, J., (4) beld 
that surrender is not a mode of acquiring 
kudivaram interest within the meaning 
of the exception. It may be pointed out 
that tins decision deals with lands in a 

(.0^ ri91G" 89 Mad. 341=27 I. C. 77=27 M.L.J. 

718. 
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he latest decision in aheski Dasi v. PtUin Behari Singh (7). 
1919, Oldfield and The latter purports to follow the deoi" 
which found sion in the former and contains the 


Aomindari. In the latest decision in 
S. rA. No, 1241 of 1919. Oldfield and 
Spencer, JJ., upheld the view which found 


iaVoar with Spencer, J., in Sicryana- remark : 

rayana v Patanna (l). As the judicial In constraiug words like “or otherwise” it has 
^pinion-is thus divided. I agree with my been hold that the matters reserved must 

learned brother that it is necessary uo brought out in the case of Badan, Chandra Das v. 
Tefer to a Pull Bench the question whe" 


Rajeswari D^ya (G). 


ther the word “acquired” in the excep“ 
fcion to S. 8 covers a case of * surrender. 

I may state that the question whether 
abandonment is a mode of acquiring 
-kudivaram interest by the inamdar within 
the meaning of the exception to S. 8 does 
not arise in this case though Mr. Varada- 
<5hari for the respondent was willing to 
concede in the course of his arguments 
that acquisition by abandonment does 
not come within the scope of the excep¬ 
tion. 

Opinion. 

Phillips, J .—The question that has 
been referred for our opinion is whether 
the word “acquired” in the exception to 
S. 8 of the Madras Estates Land Act 
■covers a case of “surrender,” That ex- 
•cepbion reads as follows : 

Notwithstanding anything contained in this 
section where, before or after the commcnceniont 
of this Act, the kudivaram interest in anj’ land 
oomprised in an estate falling within CL (d) of 
sub-S. (2) of S. 3 has been or is acquired bv 
the inamdar, such land shall c^ase to be part of 
the estate. 

It is not seriously disputed that the 
word 'acquired” in its ordinary sense is 
^yido enough to cover a case of acquisi¬ 
tion by surrender or abandonment as 
wall as any other form of acquisition. It 
is, however, contended that in this excep¬ 
tion the word must be construed in a 
limited sense so as to exclude surrender 
and abandonment, and two grounds are 
>put forward in support of this contention. 
The first is that, inasmuch as the exoep- 
■Jiion is an exception to S. 8, the inodes of 
-acquisition must be limited to those 
mentioned in S. 8, 01. (l), namely, 
. transfer, succession or otherwise,” and 
it is argued that these words specifically 
exclude surrender” and “abandonment” 
This was the view taken by Sadasiva 
Aiyar, J, in iS'^^ri/a^^ar(^yaKa v. Patanna 
a 1), but Spencer, J,, did not agree with 
him* Sinoe then there has been a con¬ 
flict of opinion in this Court. Sadasiva 
Aiyar, J., relied on the decisions of the 
.Calcutta High Court in Badan Chandra 
Pa< V* Haisf tggrt Deitya (6) and ATaJk- 

, i. Iftl tiwfi] a c. u J, 6ta :- 


From a perusal of the judgment in 
Badan Chandra Das v. Rajeswari Debya 
(6) it would appear that the head-note, 
which runs, ‘the terms transfer, succes¬ 
sion or otherwise” in S, 22 [equivalent 
to S. 8 (l), Estates Land Act] do not 
moan and include a “surrender” ; the 
expression “or otherwise” as used in the 
section means “or in a similar way” is 
worded in a considerably wider manner 
than the language of the judgment. As, 
however, one of the Judges in Muktakeshi 
Dasi V. Pulin Behari Singh (7) was a 
party to the prior decision, we must take 
it that that was the meaning of the 
latter judgment, but it must be observed 
that the judgment does not expressly lay 
down the proposition, which can only be 
inferred from its general tenour, and 
there is no argument in the judgment to 
support such a proposition ; similarly the 
judgment in S^Iuktakeshi Dasi v, Pulin 
Behari Singh (7), which purports to 
follow tlie former decision, does not 
contain any argument. 

One difficulty in the way of construing 
or otherwise as limited to matters 
ejusdem generis is that it is very difficult 
to imagine what other means of acquisi¬ 
tion can be referred to which are of the 
same nature as transfer" and “aucoes- 
sioD, berms wliich in themselves are 
extremely wide. Even supposing that 
the exception to the section must be 
governed by the first clause theieof, it 
does not api^ear that the word "acquired” 
must be interpreted in a limited sense, 
so as to exclude surrender and abandon¬ 
ment. However this may be. I am of 
opinion that the exception, so called, is 
in elTect a substantive provision and 
there is no necessity to qualify its mean¬ 
ing by the preceding clauses. 

The second argument put forward is 
that the language of S. (>. 01. (2), shows 
that the Legislature intended te exclude 
surrender” or “abandonment” from the 
provisions of the .exception to Cl (8) 
That runs as follows : 

(1) SC. u J. 3a4=ri3 c. W. N. is!- 


666 Madras Subbaraycdu v. 

Where land held by a ryot with a parmanent 
right of occupancy is surrendered or abandoned 
on save, in the cases fivlUng within sub S. (4) 
of S. 8, and the exception to S. 8 comes into the 
possession of the landholder. 

This would seem fco draw a distinction 
between cases of surrender and abandon¬ 
ment and other cases in which the right 
of occupancy comes into the possession 
of the laudholde'r. The whole of this 
provision seems somewhat unnecessary 
in view of S. 6, Cl. (l) which in effect 
deals with the same subject, but it has 
possibly been provided ex abundanti 
cautela. Whatever the reason for the 
provision, the language of a succeeding 
section, when it is clear in its terms, 
must be road as it stands, and should not 
be interpreted in a strained manner 
merely in order to bring it into conso¬ 
nance with a previous section. There is 
no ambiguity in the language of the 
exception to Cl. 8 and there is therefore 
no reason why in interpreting it reference 
should be made to S. 0 (2). The word 
“acquired” has a very general meaning 
and would ordinarily include acquisition 
by surrender, and the only argument that 
has been advanced against this proposi¬ 
tion is that when a tenancy is surrendered 
the tenant’s rights under the lease are 
not acquired by the landlord, but they 
merely cease to exist. Here, howevei, 
it is not a question of acquiring the 
tenancy rights, but it is a question of 
acquiring the kudivaram interest, and 
that, I take it, means the - right of occu¬ 
pancy in the land and not merely rights 
under a particular lease. If this argu¬ 
ment is rejected, as it must be, we have 
the word “acquired” in its ordinary 
sense and that is wide enough to include 
acquisition by surrender. In this refer¬ 
ence, acquisition by abandonment has not 
been dealt with, but so far as the case 
has been argued befoi'e us it would appear 
that the two modes of obtaining the 
kudivaram right, namely by surrender or 
iabandonment, stand on the same footing. 

The question referred must therefore 
be answered in the affirmative and_ the 
Civil Revision Petition will be remitted 
to the Division Bench for disposal ao- 
cordin^^ly 

Krishnin. J— The question raised in 
this reference is svhether the exception 
to S. 8 ot the Madras Estates Land Act 
covers a c isc of surrender or not, ^ It has 
been answered in the affirmative by 
Miller, Oldfield anti Spencer, JJ.» m 


Ra&IASAVAMI (Krishnan, J.) 1926* 

Po?inus(inbi Padayetchi v. Kai'uppuddya^ 

{'A), Su,7'yaiiarayafi<i V. Petttanna (l) and 

S. A. No. 1244 of 1919 respectively, but 
in the negative by Sadasiva Aiyar, SeshaT 
giri Aiyar and Napier JJ., in Surya-^ 
narayanev v. Pattaniicb (l), Venhesta Sets* 
trulu V. Sitobramudu (3) and Zamindar of 
Nuzvid V. Lcbkshminaraydna (l), res- 
pectiv^ely. It is on account of this direct 
conflict of opinion that the matter is re^ 
fen’ed to the Pull Bench, and we have to 
decide it on the section of the Act. 

The word “ acquired” in the exception 
which is the word to be construed, it can" 
not be denied, is of wide enough import- 
to include all cases of acquisition, by 
surrender, abandonment or otherwise. 
The word is defined in Mun^ay’s Oxford 
Dictionary as meaning to gain : to obtain, 
to get as one’s own, to gain the ownership 
of, to come into possession of.”^ Is there 
any reason then why it should be 
tricted or cut down in its meaning in th& 
exception ? The object of the exception 
is clearly to exempt inamdars as distin¬ 
guished from zamindars from the appli' 
cability of Cls. (i) and (3) of 8. 8. 
There is nothing in the policy of the Act,, 
so far as I can see, nor in the language^ iik 
the exception to restrict the exemption 
to cases other than those of surrender or 
abandonment. 

It is, however, contended that there 
are words in S. 8 (l) and in S. 6 (2) which 
necessitate that we should construe the 
word “ ac.iuired " in the exception as not 
including cases of surrender and ahandon- 
nient. It is first argued that the word 
“ otherwise " in Cl. (D of S 8 must be 
read ejusdem generis with the ^ pre¬ 
ceding words “ transfer or succession, 

and that so read it will not include cases 

of surrender or abandonment. It is theti 

argued that as the exception in S. 8 is art 
exception to Gl. (l) it should also be read 
as not ncluding such cases when th© 

clause itself does not include them. The 
whole of this argument turns upon read¬ 
ing “ otherwise ” as governed by the rule 
of ejusdem generis. The word is wide 
enough to include all cases of the interest 
of the landholder and *of the occupancy 
ryot becoming united in the same person. 
To read it as ejusdem generis with trans¬ 
fer and succession thus excluding cases of 
surrender and abandonment will lead to 
the result that the prohibition m it 
against a landholder holding the land as 
a ryot will not be applicable to cases- 
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where he obbains the ryoti interest by 
surrender or abandonment even when the 
landholder is a zamindar. This is 
clearly incorrect; for Cl. (4) shows in what 
case alone an exception is allowed in the 
case of zamindars. 
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Madhavan Nair, J. 

{.Kavalappa^'a) Mooppil Nair 
another —Petitioners. 


and- 



As my learned brother, Phillips, J., 
observes in his judgment, which I have 
had the advantage of reading, if the word 
“ otherwise ” is limited to matters ejiis- 
dem generis with transfer and succession, 
it is difficult to see to what case it can 
possibly refer. The learned vakil for the 
appellant suggested that it might refer 
to cases of acquisition of title by pres¬ 
cription, but they are no more ejusdem 
generis with transfer and succession than 
surrender can be said to be. [ think the 
argument based on the language of S. 8 

(1) is erroneous. 

The more difficult point, however, is 
the one raised on the language of S. 6, 01. 

(2) . That language, it is argued, suggests 
that the exception to S. 8 does not apply 
to oases of surrender or abandonment, but 
only to cases where the landholder comes 
into possession of the land in some other 
manner as the saving clause which refers 
to the exception is not applied to oases of 
surrender or abandonment in the clause. 
If we read the exception to apply to 
cases of surrender or abandonment as 
well, it is argued that there will be a 
conflict between it and Cl, (2). On the 
other hand if we are to restrict the ex¬ 
ception as contended for we will have to 
read into it the words ** otherwise than 
by surrender or abandonment ” after the 
word ** acquired *’; there is no warrant 
for doing this. The words ** and the ex¬ 
ception to S. 8 in Cl. (2) seem to be 
quite superfluous as by the exception to 
S. 8 itself such oases are taken entirely 
out of the Act. It seems to me that S. 6 
(2) is not intended in any way to govern 
the exception to S. 8 or to control its 
general language and that if there is any 
conflict the exception which refers to 
inamdars only must be taken to override 
the general provision in S. G, Cl. (2) which 
refers to landholders generally, pnd not 
vice versa. 


V. 

Ammalii Amma and others —Respon¬ 
dents. 

Civil Revision Petition No. 71 of 1924, 
Decided on 25th January 1926, against 
the order of the Dist. J., South Malabar, 
D/-4th September 1923, in Civil Misc. 
Appeal No. 40 of 1923. 

Court Fees Act, S, 7, Cl. IX—Kanoin mortgage 
—Bedemption stiit — S. 7 Cl, IX applies — Re¬ 
ference to plalntJfj's title in plaint is immaterial 

In suiti^ to redeem a kauoni mortgage the Court- 
lee payable by the plaiutiff should be in accord¬ 
ance vith provisions of S. 7, Cl. IX. The fact 
the i>laintifi refers to his title in the plaint does 
not make it obligatory on him to pay any addi¬ 
tional Court-Ice. The question litigated is hie 
right to redeem ; 5 Mad. 284 {F. B.) Ref. 

[P 067 C 2] 

C. V. A7iantakrishna liter — for Peti¬ 
tioners. 

Judgment. —This petition raises the 
question as regards the Court fee that 
should be paid by the plaintiflf. The 
plaintiff's suit was one for redemption of 
a kanom dated 3cd November 1899 : see 
paragrapli 2 of the plaint. In paragraph 
11 it IS stated that the cause of action 
arose since 4-11*1911 that is, after the 
expiry of 12 years from the date of 
kanom. It has been held by this Court 
ever since Zamorin of Calicut v. Naia- 
yana (1) that in suits to redeem a kanom 
mortgage the Court-fee payable by the 
plaintiff should be in accordance with 
provisions of S. 9. Cl. (7) of the 
Court Pees Act. There is no questioDi 
that that fee has been correctly paid by| 
the plaiutiff in this case. The fact that 
he refers to his title in the plaint does 
not make it obligatory on.him to pay any 
additional Court-fee. The question 
litigated^ is his right to redeem. 



In the view I take I see no difference 
between oases of surrender and of aban¬ 
donment. I agree that our answer to 
the reference should he that the case of 
sui^ender is within the exception to S, 8. 

Ramesam. J. —I agree. 

anszvered in the af/irtHative, 


The real question for decision has not 
been considere<l by the lower Courts, As 
a matter of fact in obedience to the order 
of the Court the plaintiff has paid soma 
amount by way of additional Court fee. 

(1) [1S82: 5 Mad. 284 <F, B.>, ^ 


« 
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As he has imid the Court fee required 
by S. 7, Cl. 9, the lower Court’s order 
asking him to pay additional Court*fee 
•should be set aside. 

The findings on Issues 7 and 8 are 
therefore set aside. The District Munsif 
is directed to receive the plaint and 
proceed with the case. Costs will abide 
the result. 

Petition allotved. 
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Spencer, J. 


Appn Bhatta —Plaintiff—Appellant. 


V. 

Uma Snndari Amma and another— 
IDefendants—Respondents. 

Seoond Appeal No. 449 of 1923, Deci' 
.dedonSOth October 1935, from the de¬ 
cree of the Dist. J., South Kanara, in A. 
S. No. 408 of 1921. 

yiadra^ lilmln Transfci'S BegucUs Act (1 
0/1914 )—Gift to iinhoni lyersons—Vfc estate 
intervening hctn'een tlie death of testator and tlie 
vesting of property in the donee—Beyuest Is in¬ 
valid. 


A person unV)orn at the date of the Will can 
avail himself of the provisions of the Act of 1914, 
only in a case where a life estate is interpose 
between the death of the testatrix and the time 
provided for his taking the property but not 
otherwise, as the vesting of an estate cannot be 
kept in ab^n’aiice pending the happening of an 
uncertain event, nor by the intervention o 
trustees: Mad. SIS; 7 Cal. l'<8 

4^0; lief. [P6G8 C2, P6G9C 1! 

n. Sitaram llao and K. Srinimaa Bao 


—for Appellant. 

/\. Sundara Itao—iov Respondents, 


Judgment. —The plaintiff in this suit 
claimed the proi>erty of Ids deceased 
great-grandmother on the strength of a 
■Will executed by her in 1883. ^ The 
testatrix died in 1886. The plaintiff 
’was born in 1899 and he must have come 
of age in 1917. The suit was brought 
in 1920. The Will, Ex. II, provided that 
■the testatrix’s grandson, Subraya, who 
is tlie 3nd defendant in this suit, and 
his wife Yamuna Bai should manage 
the estate as agents for the testatrix, 
collect the amount due to her under a 
mortgage and out of it pay off mortgages 
due by lier and meet the expenses ot her 
funeral ceremonies and maintain their 
•children ; and lastly without alienatipg 
the property in any manner, they'should 
deliver all the properties moveable and 


immovable to the great-grandchildren 
of the testatrix upon their attaining 
their majority. At the time when the 
Will was made and also when Laxmi 
died, no -great-grandchildren had been 
born. The Will on the* face of it is in 
favour of a person unborn at the decease 
of the testatrix. ‘Madras Act (1 of 1914) 
has since validated bequests and fcrans" 
fers in favour of unborn persons in the 
Presidency of Madras. In Venkayammd 
v. Narsamma (l) and Mutliusioami Ayyat 
v. Kalyani Ammal (2) it has been held 
that this Act has the effect of validating 
dispositions made under Wills executed 
before the date when the Act came into 
force, provided that some life estate was 
interposed. Abdur Rahim, J., observed 
that if there was no intervening life 
estate, the argument of appellant s 
vakil that only persons born on the date 
of the death 'of the testator could take 
would no doubt have force. In Shaii- 
muga Devar v. Slianmuga Devar (3) it 
was held for similar reasons that if a life 
estate created and an ulterior estate was 
bequeathed to a person on his attaining 
age, the disposition would be valid pro¬ 
vided that the final vesting took place 
after the passing of the Act. It has 
therefore been argued in the first place 
by Mr. Seetharama Rao that Ex. II 
creates a life estate. But I cannot ac¬ 
cept this contention, because the Will 
provides that the 2nd defendant, bub- 
araya and his wife were to hand over all 
the properties moveable and immov 
able upon their S^eat-grand children 
attaining their majority. The Will does 
not give them authority to retain those 
properties for the length of their lives. 
The testatrix speaks of her grandsejn and 
his wife as her “agents.” It is obvious 
that after her death they could no longer 
fulfil the capacity of agents. Assuming 
that her intention was that they should 
be trustees or executors to carry out the 
provisions of her Will, the question then 
arises whether a person unborn at the 
date of the Will can avail himself of the 
provisions of the Acts of 1914, in a case 
where no life estate is interposed bet¬ 
ween the death of the testatrix and the 
time provided for his taking the pro- 

a) [1917! 40 Mild. 540-^31 :M. L. J. 33=35 

I. C. 150=4 L. W. 189. 

(2) [1917J 40 Mad. 818=38 I. C. 223=5 L. W. 

334. 

(3J [lOlO'l 53 1. C. 203. . • 
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The case referred fco in the lower 
appellate Court’s judgment Varadaraja 
Mudaliar v. Narai/anasami Mudaliar 
f4) is not of much help as it was a de- 
oision of Mr. Justice Kumaraswami 
Sastri. in a case arising within the limits 
of the City of Madras to which Madras 
'Act (I of 1914). did nob apply although 
similar provisions have been applied 
subsequently by the Imperial Act (VIII 
of 1921). If there was no person in 
whom the estate could vest at the date 
of the testatrix’s death it follows that 
there was an intestacy. The vesting of 
an estate cannot be kept in abeyance or 
be, as the District Munsif observes, in¬ 
definitely postponed upon the bare con¬ 
tingency of the 2nd defendant having 
male issue. It is harily necessary to 
quote authorities. But Mayne’s Hindu 
Law page 512 ; West and Bhuhler’s 
Hindu Law, pp. 179 and 112 and Nilco’ 
mul Lahuri v. Jotendro Mohu7i Laliiiri 
(5) ; make it clear that the vesting of an 
estate cannot be kept in abeyance pend¬ 
ing the happening of an uncertain event, 
nor by the intervention of trustees as 
was the case in Gordkandas v. Bai Ram- 
coover (6). 

Mr. Seetharama Kao’s second argument 
therefore was, that the testatrix’s 
grandchildren took a life estate which, 
was determinable by the birth 
of children. The Will, however, 
contains no valid gift of the remain¬ 
der at the date when it was exe¬ 
cuted. There is do direction in it as to 
the disposal of the surplus income. To 
treat the grandchildren as having a life 
estate defeasible upon the birth of child¬ 
ren to them makes the gift in favour of 
unborn persons no more valid as there is 
no provision in the Will that, if there 
should be no great-grandchildren born 
at the date of the testatrix’s death, the 
grandobildren should take the estate 
absolutely. In Nafar Chandra Kundoo 
V. Ratan Mala Behi (7) both the son and 
his wife whom ho was to marry were 
made beneficiaries under the Will and 
were alive at the time of the testator’s 
death and the property was vested in the 
executors. Javhnahai v. Dharsey (8) was 
a case in which all the estate vested in 

C19143 27 Jj. J. 681=27 I. 0. 2987 
[1881] 7 Oal, 178=8 0. L. R. 401. 

[19021 20 Bom. 449=8 Bom. h, R. 867. 
[1910] 16 0. W. N. 66=7 I. 0. 921=13 0. 
Ii. ^ 86. 

[1909] 4 Bom. L. R. 893. 
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trustees for the benefit of the son who 
was to be adopted by the testator's 
widow. It does not appear that the son 
to be adopted was unborn at the date of 
the testator’s death. It was held in the 
end that the widow took an absolute 
estate. The facts in Amirto Tjall Dutt v. 
Sxirnomo Das (9) which came up in 
Amirto hall Dutt v. Snrnomoyi Dassee^ 
(10) and Watkins v. Administrator- 
General of Bengal (11) can be distin¬ 
guished from the present case. The- 
Will in that case created a power. The 
question was whether a direction to ac¬ 
cumulate the income of the estate was 
valid during the continuance of the life 
estate. It was held that the accumula¬ 
tion could go on for so long a time as the 
absolute vesting of the entire interest, 
could be withheld. No case has been 
quoted in which a disposition has been 
made in favour of a person unborn in 
which the vesting of the estate was post¬ 
poned without the interposition of any 
life estate. 

I am therefore of opinion that the 
lower Courts were right in finding that 
the dispositions in this case in favour of 
a person unborn were invalid and had 
not been validated by the passing sub¬ 
sequently of Madras Act (I of 1914)) 
seeing that if the validity of the trans¬ 
action had been questioned at any time 
in probate or other proceedingxS under¬ 
taken after the testatrix’s death but prior 
to the passing of that Act it must have 
been held that the Will was invalid and 
that in consequence an intestacy had 
been created, and a disposition invalid at 
the date of the testatrix’s death could 
nob be rendered valid by the subsequent 
birth of a great-grandson, nor could jin 
intestacy be converted into a testacy in 
consequence of an event liappening after 
the death of the testatrix. 

The second appeal is dismissed with ■ 
costs. 

Appeal dismissed. 


^ [1888] 25 Oal. 662=2 0. W N. 889 

(IW [18971 24 0«L 589=1 C. W\K. 345 
lU) [1920] 47 Cal 88=56 1. C ^6 n. 
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Devadoss a>;d Waller, JJ. 

.Ptihlic ProsecibtO} —Appellant;. 

V. 

Ayitlia and anotkei —Accused. 

Criminal Appeals Nos. 339 and 340 of 
19*25, Decided on 17fch December 1925, 
against the finding of acquittal of the 
accused by the Sub-Divl. i\Iag., Telli- 
oherry, in Criminal Appeals Nos. 13 and 
12 of 1925. 

(<il Madras Plan^ei's Labour Act, S. 4 —Rules 
under, li. 2 (4)—0»uss?on to give descriptive 
viarks vUtates contract. 

Tae descriptive marks of a labourer are as im¬ 
portant as his name and caste and, therefore, 
the omission to give descriptive marks makes the 
-contract unenforceable. Whatever may be the 
reason for the Legislature requiring such parti- 
-culars, it is not for the Court to enquire into the 
reasonableness of it, [P 671, C 1] 

(b) In*crpretatto7t of statutes—Legislature pres- 
cribtng formalities for a contract—Court cannot 
enquire Into their reasonableness. 

When the Legislature, for reasons best known 
to itself, requires certain formalities to be 
gone through, or certain formalities to be ob¬ 
served, in order to make a contract valid, or 
when it requires certain descriptions, or parti¬ 
culars to be given in a contract to make it valid 
the Court cannot consider any one of the terms 
or requisites as of no importance. [P 671, 0 1] 

J. C. Adam —for the Crown. 

T. A. Ananta Aiijat —for Accused. 

Devadoss, J. — (Cr. A. No, 339 of 1925.) 

This is an ai)peal by fcbe Public Prosecu¬ 
tor against the decision of the Sub’Divi* 
sional Magistrate of Tellichorry who 
quashed tho conviction of tlie 2nd Class 
Magistrate of Yayitri under S. 30 of the 
Madras Plauters’ Labour Act (Act I of 
1903) on the ground that tlie contract 
executed by the appellant did nob con¬ 
tain his descriptive marks as required 
by law. The contention of the Public 
Prosecutor is that the omission to men¬ 
tion the descriptive marks of the accused 
^\asnofc a wilful omission, luit an over 
sic^ht and that omission sliould be 

hSd to invalidate tlio contract. The 
viuestiou is whofcher the omission to 
enter any particulars required by the 
rules vitiates the contract or makes it 
unenforcible under the Act. The 
menc of the Public Prosecutor is_ that 
the omission to give tho descriptive 
marks of a laljourer is such a negligible 
thing that it cannot bo held to invalidate 
a contract, lie argues, could it he said 
that a person, who has no descriptive 


marks or is unable to give bis father’s 
name, as required by the rules, cannot 
enter into a contract of this kind. The 
Governor-in-Council has framed rules 
under Ss. 4, 13 and 42 of the Planters* 
Labour Act of 1903. R. 2 (4) is in these 
terms : 

“ Labourer’s native place (Village, Taluk and 
District) Caste, Age, and descriptive marks ” 

and S, 4 says : 

“Every contract between a planter and a 
niaistry and every labour contract shall be in 
writi-'g and shall be in such form and shall con¬ 
tain such particulars as the Local Government 
may by rules made under this Act direct. 

The question is whether the non- 
compliance with any of these rules as 
to particulars vitiates the contract ? In 
the contract form there is a column for 
descriptive marks. That column has 
not been filled in. It is unnecessary to 
enquire, for the purpose of this case, 
whether the accused has any descriptive 
marks or not. What we are concerned 
with is to see whether the rules have 
been complied with. The argument 
that it is not necessary to fill up one 
of the columns - required to be filled up 
under the rules, either because the 
column cannot be filled up or it is oot 
necessary to fill it RP because of 
minor importance does not commend 
itself to me. The Madras Planters 
Labour Act of 1903 is an exceptional 
piece of legislation. It converts the 
civil fiability into the criminal liability of 
a labourer and subjects him to imprison¬ 
ment for one month with or without 
fine When tiie Legislature enacts that 
in order to give validity to a contract 
certain foirmalitics should be complied] 
with, it is not for tho Court to sayl 
whether ^uy of tlie formalities is necesq 
sary or not. It may be^ as the Public 
Prosecutor argues that if a person lias 
no descriptive marks, or U he is not 
able to give his father’s name, the con¬ 
tract cannot be executed. But where, 
owing to wilful omission or carelessness 
the columns are not filled up; it cannot 
be said that one of the particulars re¬ 
quired by the rules is not of such im¬ 
portance as to make the contract invalid. 
The rules require that the labourer s 
native place, village, taluk and district, 
caste, age and descriptive marks should 
be given. If a labour contract does nob 
contain the name, caste or age of the 
labourer, can we hold that the contract 
is a valid one '? Whatever may be the 
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reason foe frha Le^slature requiring auoh 
partioularsi it is not for the Court to 
enquire into the reasonableness of it. 
When the Legislature, for reasons best 
known to itself, requires certain forma¬ 
lities to be gone through, or certain 
formalities to be observed, in order to 
make a contract valid, or when it re¬ 
quires certain descriptions or particulars 
to be given in a contract to make it 
valid, the Court cannot consider any one 
of the terms or. requisites as of no 
importauce. I think the descriptive 
marks of a labourer are as important 
’ as his name and caste and, therefore, the 
: omission to give descriptive.marks makes 
the contract uneuforoible. It is not 
suggested that these rules have not got 
the force of law. Such a couteution 
would be on the face of it untenable for 
the rules are framed under Ss. 4, 13 and 
42 of the Act. In the Assam Labour 
Act (Act VI of 1901)'the form to be filled 
^n is made part of the Act itself and 
'the Madras Act is evidently based upon 
'the Assam Labour Act and it cannot be 
*eaid that the Madras Legislature has 
required certain particulars to be given 
in the form without due consideration. 
When a similar enactment in another 
province requires tho descriptive marks 
to be given in the contract, we may take 
it that it is for good reasons that the 
Legislature required them. . 

The Legislature does require certain 
formalities for the validity of certain 
contracts. For instance in the case of 
statutory bodies no contract which is 
not under seal is valid. Even if a sta¬ 
tutory body has acted on such a contract, 
yet, when that contract is sought to be 
•enforced in a Court of law, it cannot be 
enforced if it is not under seal. The 
law requires certain documents to be 
attested and such documents may be 
proved only by proving attestation. The 
Courts are bound to give elTect to the 
law as they find it aud not to consider 
whether certain formality is essential or 
non-essontial. It is urged that a good 
onauy ooutraots might be declared invalid 
if such a litoral construction of the rules 
■is to prevail ; but it is not the function 
of the Court to consider what efi'ect the 
^eoision will have. The duty of a Court 
is to interpret and apply a statute as it 
finds it, and no provision of law should 
t)e considered unnecessary or. immaterial. 
Tho labourer is as much entitled to pro- 
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tection as the plamter. Labourers are 
mostly ignorant people and the protec¬ 
tion given under the Act should not be 
lightly taken away. The Legislature 
evidently in order to prevent unscrupu¬ 
lous maistries and others inducing 
labourers to enter into contracts which 
might afterwards be found irksome to 
them, require that certain formalities 
should bo gone through and certain 
particulars should be entered in the con¬ 
tract to safeguard them and to prevent 
them from escaping the consequences 
of the non-fulfilment of the contract by 
pleading that they are not tho persona 
who signed the contract. The Act takes 
the px’ecaution to see that everything is 
done above board and to the knowledge 
of the* labourer. For instance, it lays 
upon the Magistrates or other persons 
before whom such labour contracts are 
signed, a duty to see that the terms are 
fully explained to and are understood 
by the parties. In the face of the con¬ 
sidered policy of the Act and the clear 
terms of Ss. 4 and 7 it cannot be said 

that the Sub-Divisional-Magistrate was 

wrong in setting aside the conviction of 
the acou^-ed on the ground that the de¬ 
scriptive marks were not given in the 
contract. I, therefore, decline to inter¬ 
fere with the order of the Magistrate and 
dismiss this appeal. 

Gv. A, .Vo. 340 of 1925 ; Same order 
on Cr. A. No. 340 of 1925. 

Waller, J.— (Gr. A, Nos. 339 and 340 
of 1925) : I agree that the appeals must 
be dismissed. Tho rule framed under 
S. 4 of tho Act requires that, among 
other particulars, the descriptive marks 
of the labourer shall bo entered in the 
contract. In these cases, no such marks 
have been entered. In fact, no attempt 
has been made to comply with the rule. 

It is not asserted that respondents 
have no descriptive marks and I infer 
from Mr. Adam's admission that a largo 
number of similar contracts may be 
affeoted by our decision, that the rule 
has been habitually ignored. There is, 
of course, in neither case any dispute 
as to the identity of the labourer, but 
that is not to the ix)int. In order that 
the contract may be enforce »ble under 
the .\ot the law requires that certain 
things shall bo entered in it. If they are 
omitted the oontraofc cannot be en forced 
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Wallace and Madhavan, Nair, JJ. 
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T, B. Bamaswami Aiyangar — Appel¬ 
lant. 

V. 

Official Beceiver of Coimbatore —Petir 
tioner—Respondent. 

Appeal No. 176 of 1923, Decided on 
7th December 1925. from the order of the 
Disfe. J., Goimbatoi’e, D25th October 
1922, in Second Appeal No. 163 of 1921, 

{a) Provincial Insolvency Act, S. 5'i^Transfer 
need not be to defeat or delay creditors—Want of 
good faith or valuable consideration is sufficient 
—WholQ transaction must he in good faith. 

To attract the operatiou of S. 53 it is not in 
terms necessary that the document should be to 
defeat or delay creditors. It is sulficieut if it was 
a traiisfer not in good faith or not for valuable 
consideration. It is open therefore to the alienee 
to escape the operatioii of the section by showing 
got>d faith and payment of valuable consideration, 
but a document cannot be parti}' in good faith 
and partly not. The dominant intention under¬ 
lying the document is what b.as to be looked at. 

[P. 672, C. 2] 

❖ (6) Provincial Insolvency Act, S. 53— Trans¬ 
fer in good faith—Alienee imying off prior debts 
of alienor will stand in shoes of the crediior paid 
to the extent of amount paid. 

The general principle applioable to cases under 
S. 53 is that when the transfer is found to be partly 
not in good faith and for valuable consideration, 
the assignment, as an assignment, is void ; but, for 
money genuinely paid in discharge of genuine 
debts, the alienee will stand in the shoes of those 
whom he has paid. In the case of a mortgage 
debt paid off, the transfer will not operate as a 
mortgage at all, not even to the extent of the 
amount paid, but the alienee will be entitled to 
rank in the schedule of secured creditors to the 
extent of his payment: 33 Mad. 334 and A. X. E. 
1924 Mad. 450, Eel on. [P. 673, C. 1] 

C. S. Venkatacharia? —for Appellant. 

T. M. Krishnasioami Aiyay —for Res* 
pondonfc. 

Wallace, J. —This is an appeal against 
the order of the lower Court setting aside 
a mortgage in favoui' of the appellant 
under S. 53 of the Provincial Insolvency 
Act on a petition by a petitioning credi¬ 
tor dated 12th July 1920. This very 
alienation by mortgage was held to be an 
act of insolvency and adjudication fol¬ 
lowed thereon. The mortgage was dated 
lObh April 19'20 and was for Rs. 6,000. 
and the consideration was four prior 
debts of a total sum of Rs. 2,500, which 

the mortgagee undertook to discharge, and 

a cash payment of Rs. 3,500. It is found 
by the learned Judge, and it is not dis¬ 
puted here, that two of the debts 


amounting to Rs. 1,000 were genuine and 
were paid by the mortgagee. The Judge 
holds that the Rs. 3,500 cash was haver 
paid. He records no clear finding as to 
the nature of the document’, viewing it at 
one time as a sham and at another time 
as a fraudulent preference. He has set 
it aside in toto. 

The first point for consideration is 
whether the Rs. 3,500 cash was piid, I 
agree with the lower Court that the 
appellant, on whom the onus lay, has not 
proved the payment, (His Lordship then 
discussed the evidence and found that 
Rs. 3,500 ware not paid as alleged.) I 
have now to consider the effect of these 
findings. I do not think that it can be 
concluded that the insolvent had the 
dominent idea of cheating his other 
creditors by preferring the creditors of 
these four debts. It is thus not properly 
a case of- fraudulent preference under 
S. 51 of the Provincial Insolvency Act, 
but I think it can be got under S. 53. As 
already pointed out the District Judge 
has held this mortgage to be the act of 
insolvency and the adjudication was 
based on this conclusion. That adjudi^ 
cation is not now before us and I take it 
that this finding stands, namely, that the- 
document is one got up by the insolvents- 
to defeat and delay creditors, of whom' 
the petitioning creditor was one. The^ 
alienee in suph circumstances no doubt is 
faced with this handicap: that ibis not 
open to him to attack that finding ; hut 
on the other hand, to attract the opera¬ 
tion of S. 53 of the Provincial Insolvency ; 
Act, it is not in berms necessary that the 
document should be to defeat or delay 
ci’editors^ It is sufficient if it was a 
transfer not in good faith or not for 
valuable consideration. It is open tiiere-| 
fore to the alienee to escape the operation! 
of the section by showing good faith and' 
payment of valuable consider.ition. Now, 
this alienee has paid valuable considera¬ 
tion to the extent of Rs. 1,000; but 
considering that the intention of the 
document was to secrete a much larger 
part of the insolvent’s estate from his 
creditors it is impossible to hold that the 
mere payment of R 5 . 1,000 will avail to 
make the document one taken in good 
faith. A document cannot he partly in 
good faith and jaartly not. The dominant 
intention underlying the document is 
what has to be looked at, • and, in this 
case, that intention was to deceive and 
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•rfefrAtid br^ditora. Ifc is therefore a doou* 
meat tfikeii nbfc in good faith and liable 
ta bb deolated void against the Oflicial 
BebeiveK There is therefore no reason 
todistnrb the order of the District Court 
eettihg it aside. 

The appellant contends that, even so 
ho is entitled to stand in the shoos of the 
creditors whose debts he has discliarged. 
One of these was a simple money debt 
*nd the other was a mortgage debt. Wo 
have been referred to certain rulings 
under S. 53 of the Transfer of Property 
Act. In Ghidamharavi Chetiiar v. Sami 
Aitjar (l) it was held that a transfer to 
defeat creditors is wholly void oven if it 
is in part for valuable eonsidei'ation and 
that it cannot be upheld even to tlie 
extent to which it is supported by con¬ 
sideration. But the upholding contended 
for and negatived in that case wan an 
upholding as an assignsnent. In Pala- 
*nalai Mudaliar v. South Indian Export 
Company (2), after a mortgage had been 
paid off; the alienee was given a charge 
on the property to the extent of the pay¬ 
ment ; and the same principle was acted 
upon in Chinna Pitch iah v. Pedakotiah (3), 
Loorthi Odayar v, Gopalastvami Aiyar (4) 
and Rajani Ku7nar Das v. Gayia Kishore 
Shah a (t5). The general principle appli¬ 
cable to cases under S. 53 of the Provincial 
Insolvency Act, I think is this : tlie assign- 
naent, as an assignment is void ; hut, 
for money genuinely paid in discharge of 
genuine debts, the alienee will stand in 
the shoes of those whom he has paid. In 
the case of a mortgage debt paid off, the 
transfer will not operate as a mortgage at 
all, not even to the extent of the amount 
'P 9 ,id, but the alienee will be entitled to 
rank in the schedule of secured creditors 
to the extent of his payment. Conse- 

T * 11 I a tlie proper method of 

disposal by the Official Keoeivev is that 
the appellant should be allowed to rank 
in the schedule of secured creditors to 
the extent of the amount paid ))y him to 
discharge the mortgage, and' as an 
unsecured creditor to the extent of the 
amount paid by him to discharge the 

unsecured debts : and I would direct that 
thiaj^^one. 

(2) [1009] 03 Mad. 831‘=20 M. ThJ fill_ 

W n! IM “ 

iS ISO- 

” @ C. 

1936 M/85 & 86 


IS 


I would give the appellant roughly 
proportionate costs on his success and 
direct that ho receive one-third of the 
costs throughout and jjay two-thirds of 
the costs throughout. 

Madhavan Nair, J.—I entirely agree. 
The learned District Judge has held that 
the alienation in favour of the appellant 
should be set aside under S. 53 of the 
Provincial Insolvency Act, but he has 
also found that the appellant has paid a 
sum of Rs. 1,000 thei’eby discharging two 
prior debts of the insolvent, namely; (l), 
Rs. 500 'due to one Sinnakkal under a 
mortgage, Ex. II ; and (2) Rs. 500 due to 
the Bank under Ex. III. 1 agree with my 
learned brother that the evidence in the 
case fully supports these conclusions. It 
is argued that the sum of Rs. 1,000 
having been paid, the alienation in favour 
of the appellant should Be upheld at least 
to the extent it is supported by considera¬ 
tion, and in tins connexion, some deci¬ 
sions under S. 53 of the Transfer of 
Property Act dealing with transfers made 
with intent to defeat or delay creditors 
were referred to in the course of the 
argument. In Chida77ihara7n Chettiar 
Sa7ni Aiyar (l) [confirmed by the Privy 
Council in Ch idainbarani Chettiar v 
Srinivasa Sastrial (6)] it was held that a 
transfer intended to defeat creditors is 
wholly void as an assignment though it 
is in part supixirted by valuable con¬ 
sideration ; hut this does not mean that 
the alienee is not to get any credit for 
the debt that he mav be found to 

have actually Jgcharged. In Palamalai 
Mudaliar V The South Indian Export 
Company \^) an alienee who paid a por- 
tion of the consideration by discharging a 
valid mortgage previously binding on the 
property alienated was given a charge on 
the property to the extent of liis payment. 
This principle IS recognized in Loorthi 
Odayar v. ^palaswami Aiyar (4) though 
this deoision covers a wider grouml. 
Applying the principle of these decisions 
1 think that though the assignment as an 
assignment is void under S. 53 of the 
Trovinoial Insolvency .\ot. the alienee is 
entitled, in so far as ho has paid off the 
mortgage debt due to Sinnakkal. to rank 
m the scheilule of secured creditors to 
the extent of payment : and. in so far as 
he has paid off the debt due to the Bank 
to rank as an unsecured creditor. I aare^ 
with my learned brother tha t the O^ial 

^914] 37 Mad. S2T=2S t C T14—wt M 

J. 473 (P. C.). T14=1« M. i_ 
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Receiver should be directed to dispose of 
the claims of the appellant as regards 
these two debts on this basis. I also 
concur in the proposed order as to costs. 

Appeal partly alloioed. 


A. I. R. 1926 Madras 674 

Devadoss and Wallace,'JJ. 

Tamhi Beddy Virareddy —Appellant. 

V. 

Devi Beddy Pattahhirami Beddy and 
Co. and others —Respondents. 

Civil Miscellaneous Appeal No. 106 of 
1923, Decided on 24tb November 1925, 
from the order of the Dist. J., Nellore, 
in E. P. No. 44 of 1924. 

U) P. C., O.‘ll, i?. 2 (3)—In the absence 
of certificate of paymenty decree'holder, however 
fraudulenty Is entitled to execute the decree 
against the judgment-debtor as well as against 
the surety. 

In the absence of a certificate of payment, a 
decree-holder, however fraudulent his conduct 
may be, is entitled in law to execute his decree 
against the judgment-debtor, and so loug 
as he is entitled to execute the decree 
against the judgment-debtor, a surety, who 
undertakes to pay the decree-amount, cannot 
plead that there is no decree against the judg¬ 
ment-debtor and therefore he is released from 
liability under the bond i A. I. H. 1923 Cal. 
313, Foil. fl" <575, C 2] 

(5) Civil P. C.y S. 115—No second decree is 
passed against surety hut decree in the suit Is 
executed against him. 

The decree that is executed against the surety 
of judgment-debtor is the decree passed in the 
suit and therefore it cannot be said that a 
second decree is passed against him. [P 676, C 1] 

B. Somayya—lor Appellaot. 

T. V. Venkatarama Ayyay —for Res¬ 
pondents 1 and 2. 

Judgment.—The plaintiffs who are 
Respondents 1 and 2 herein arrested the 
second defendant, the third respondent 
herein, in execution of a money decree. 
The appellant executed a security bond 
on 11th December 1923 undertaking to 
inoduce and hand over the second defen¬ 
dant whenever the Court passed an order 
to produce him. The bond also provided 
that in default of the surety producing 
the second defendant and handing him 
over to the Court the amount of decree, 
interest, and costs shall be recovered by 
the plaintiffs from the surety personally. 

On the execution of the bond, the se¬ 
cond defendant was released from arrest; 
The plaintiffs applied to the lower Coprt 


i Devi Reddy & ,Go. 

for an order that the surety be directed 

to produce the second defendant and ip 

default of producing him, the decree* 

amount be realized from him. The appel* 

lant contended that the . decree of , tbo 

• 

plaintiffs against the second defendant 
had been satisfied and that no execution 
could issue against him in execution of a. 
decree already satisfied. The District 
Judge overruled the objection of the 
appellant and directed him to produce 
the secoud\4^fi^ndant on or before a cer¬ 
tain date aiicl on his failpre to do so that 

execucion should issue against him. 

The appellant has preferred this Civil 
Miscellaneous Appeal, Two points arise 
for consideration in this case, one of 
fact and the other of law. (The judg¬ 
ment then discussed the point of fact 
and came to the conclusion that the ap¬ 
pellant had not shown that the decree 
had been satisfied by any., amount being 
paid by the third defendant.) The next 
question is, granting for argument's sake 
that the decree amount was paid by the 
third defendant, can the appellant 
take advantage of the payment, when 
the payment has not been certified 
by the Court as required by O. 21, R. 2. 
The appellant’s argument is that the 
surety is not a party to the decree and 
he could not apply to the Court to enter 
up satisfaction of a decree which has 
been satisfied by payment by the third 
defendant. The surety is not a party 
to the decree but becomes a party only 
for a limited purpose, that is, for the 
purpose of appeal when an order is made 
against him under S. 145, ’ Civil Proce¬ 
dure Code : vide Bamanathan ■ Pillai v. 
Doraiswami Aiyangar (l). The fact that 
he is not a party to the decree is no ground 
for getting round a definite provision of 
law under O. 2i, R. 2, Cl. (3). 

Mr. Somayya strongly urges that the 
said provision is contained in procedural 
law and should not be held to override 
substantive law and under the Law of 
Contract a surety is nob bound to pay, 
when the debt which he undertook to 
pay in case of default of the principal 
debtor has been paid off or adjusted. 

Whatever may be the policy of the 
Legislature in enacting Cl. (3), the Court 
is bound to give effect to it. Where the 
decree is adjusted wholly or in parb^ the 
judgment-debtor should apply within 

(1) [1920] 43 Mad. 325=11 L. W. 46=55 1. C. 

363=(1920) M. W. N. 114=38 M. L. J. 65. 
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three months to the Court and that such 
adjustment or payment should be re¬ 
corded as certified and if ;he fails to do 
so» he cannot plead adjustment or pay* 
ment in answer to the execution of the 
decree against him. Considerable re* 
liance is placed by Mr. Somayya on the 
interpretation of O. 21. R, 16, by the 
Madras High Court that the executing 
Court has a discretion to refuse exeou* 
tion at the instance of a transferee of a 
decree. 

In Bama Ayyan v. Sreenivasa Pattar, 
(2) the judgment-debtor transferred some 
of his immovable properties to a person 
in consideration of his paying the judg¬ 
ment-debt to the original decree-holder. 
The vendee without paying the decree- 
holder the amount of the decree, got a 
transfer of the decree to himself and, as 
assignee, applied for execution. It was 
held that he was not entitled to execute 
the decree when he himself in spite of 
his undertaking to discharge the decree 
had fraudulently obtained a transfer of 
the decree from the decree-holder, 
Mr. Justice Subrahmanya Ayyar ob- 
observed at page 232, with regard to 
S. 258 of the old Cede corresponding to 
O. 21, R. 2 of the present Code : 

The last paragraph prohibits judgment-debt¬ 
ors, who omit to apply under the second para¬ 
graph or having applied fail to establish their 
case, from relying in execution proceedings upon 
any payment, satisfaction or adjustment not 
duly certified. Manifestly therefore the enquiry 
under the said second paragraph oa*ii take place 
only botween a person standing in the relation 
of a judgment-debtor and a judgment-creditor. 

The surety not being a party "to the 
decree could not apply under O. 21, R. 2. 

I am unable to accept the argument that 
a surety though he is not a party to the 
decree could not ask the Court to hold 
an enquiry as to the decree being satis¬ 
fied by payment or adjustment provided 
the application is made within the time 
allowed by the law. 

Though he has no locus standi to in¬ 
sist upon an enquiry he could apply to 
the Court to hold an enquiry inasmuoh 
as he has au interest in showing that 
the decree has been satisfied. In Ponnir 
Nadar v. Letclwianan Chettiar 

there was a a difference of opinion 
between Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Ayyar, as regards 
the questio n whether the prohibition 

® ' C1896] 19 Mad. aS0=^5 M. L. J 318 

^ 669=(1911) a m. ' w n 

668=12 I. 0. 667=aa m! lJ j. 


regai'ding uncertified adjustment will or 
will nob apply while the adjustment is 
made by the third party. In Eamayya 
V. Krishnamurti (4), it was held that 

Order 21, R. 2, did not disentitle a judgment- 
debtor from proving facts that a transf'iree of a 
decree applying for execution was merely a 
bdnamidar for another judgment-debtor. 

These cases have no application to the 
present question and they do 'not throw 
any light upon the points raised in this 
case. The real question is whether a 
surety can plead adjustment or the dis¬ 
charge of a decree when the judgment- 
debtor himself could not successfully put 
forward that plea. In this case the 
payment or adjustment was not certified 
by the Court as required by O. 21, R. 2, 
and therefore execution could proceed 
against the second defendant, 

^Vhen there is an executable decree 
against the second defendant, can it be 
reasonably contended that so far as 
the surety is concerned there is no 
executable decree ? . The Court cannot 
recognize any adjustment or pay¬ 
ment out of Court unless certified 
as is required by law and in the 
absence of such certificate a decree- 
holder, however fraudulent his conduct 
may be, is entitled in law to execute his 
decree against the judgment-debtor, and 
so long as he is entitled to execute the 
decree against the judgment-debtor, a 
surety who undertakes to pay the de¬ 
cree-amount cannot plead that there 
IS no decree against the judgment-debtor 
and therefore he is released from lia¬ 
bility under the bond. S. 14^ says : 

When any person has become liable as 
a surety a decree or an order may be executed 

against him to the extent to which he has ren¬ 
dered himself personally liable. 

On the failure of the surety to carry 
ouT the terms of the bond, he makes him¬ 
self liable for the amount of the decree 

or such amount as he has undertaken" to 
pay. 

It is next suggested that the original 
decree is not executed against the surety 
but a second decree passed on his failure 

to carry out his undertaking and there¬ 
fore that decree is different from the 
original decree. No second decree is 
passed against the surety. The order 
under S. 145 is passed when he 
himself liable by failing to oarry out the 

■rha:^ 


676 Madras Basavayya v, Vb^sKATAppayya (Wallace. J.) 19?6 


decree that is executed against him is 
the decree passed in the suit and there¬ 
fore it cannot be said that a second de¬ 
cree is.passed against him. 

The contention of Mr. Somayya for 
the appellant that uncertified adjust¬ 
ment or payment could be pleaded by 
the surety was specifically negatived in 
a recent case decided by a Bench of the 
Calcutta High Court in Onkannal Agar- 
wala V. Nritya Gopal Gliaki (5). The 
learned Judges observed at page 886 : 

The surety is bound so long as - the judgmeut- 
dobtor is bound. The judgnieut-debtor is bound 
iio long as any payments which ho may have 
made are not certitied by the Court. 

In the result we have no hesitation in 
jholding that so long as there is an exe" 
Icutable decree against the judgment- 
debtor the surety is not relieved from 
his liability to pay the decree amount 
under the terms of the security bond 
executed by him. 

The appeal fails and is dismissed with 

costs. ^ 

Appeal dismissed, 

(5) A. i. R. ly^SCal. sia' 




A. 1. R. 1926 Madras 676 

Wallace, J. 

{Kolisett)) Basavayya and er.s— Peti¬ 
tioners. 

V. 

Mittapalli Ve^ikatappayya and another 
—Respondents. 

Civil Revision Petition No. 677 of 
1925, Decided on 18bh -February 1920, 
from the order of the Addl, Dist. Munsif, 
Guntur, D/- 26th August 1925. 

{a) Civil P. C’.. S. Accepting dr/icUi^ 

Court-fees .after time fixed — l{evisio7i lies. 

Where under S. 149 Court has accepted 
doficient Court fees after the time fixed .for its 
p.iym^nt although without specifically excusing 
tiie delay. review- lies on proper and legal 
Srouads. ' [P 677 C r 

(h) Civil P. C., S. 149 O. 7, P. • 11 
6’. 149 Court can e^vteitd time or accept 
fees beyond the time f ixed, hut it cannot refuse 

'to fix time under O. T, li. 11. 

The Cuurt must fix a time within which the 
deficient Court-fco shall be paid and has no 
discretion to refuse to fix it- The Court also has 
discretion to extejid the time already f^cd. 
S. 149 implies that Court may, m its discretion, 
at any stagf, allow a party to pay the deficient 
Court-fee. Bub this will not override O. /. 
R. 11, in the sense that S. 149 gives^ the 
any discietion to refuse to grant the time which 


0. 7, R. 11, says it shall grant. When the party 
pays beyond the time fixed and has not asked the 
Court to extend the time for payment, but the 
Court nevertheless excuses the delay aud receives 
the fee, the only reasonable interpretation is that 
the Court has implicitly, although not explicitly, 
extended the time. 20C. W. P.615, Ref. Under 
S. 149 Court has discretion to accept payment 
after the time fixed. [P 677 0 1, 2] 

[c) Civil P. C.—General jff'ovisions prevail 
over rules wider Sch. I. 

S. 149 is one of the general provisions of the 
Code not liable to annulment or alteration by 
auy procied’ngs under Part X, and if there is 
any conflict bjtween such a general provision 
and a rule under the first schedule, the general 
provision must prevail. [P 678 0^1] 

V, Govindarajacliari —for Appellants. 

K. Kamesivara Rao —for Respondents. 

Judgment. —This Civil Revision 
Petition is against the decision of the 
Additional District Munsif of Guntur 
declining to grant a review of an order 
by his iiredecessor excusing delay in 
re*presentation of a plajat. ^The facts 
were as follows A plaint was, presen ted 
on 20-4-1923 with a one rupee-stamp, 
the proper stamp being'Rs. 142. It was 
returned on 4-6-1923 for two reasons :(l) 
fco psiy deficient Oourfe^fee ; and (2) to 
compare the copy of accounts. Seven days 
time was given. On 16-6-1923 a further 
extension of time of ten days was given. 
The plaint was not re-presented until 
4-3-1924. On that date a petition was 
put in by the plaintiff under S. 151, 
Civil P. C. with an affidavit by the 
pleader’s clelk stating that the plaint 
had been mislaid and asking that the 
delay in re-presentation be excused. The 
deficient*Court-fee was put in and paid 

on the same day. On 5-3-1924 the Dis- 
trict Munsif. without giving notice to the 
other side, made an order on .that petition; 
“ Excused.’* On 20-8-1925 the present 
District Munsif was asked under O, 47. 
K. 1, Civil P. 0. by the defendant to 
review that order and he has declined 
to do so ; and the defendant comes up 
with this petition. 

The first point urged is that there was 
really no definite order by the first Dis¬ 
trict Munsif indicating that he gave his 
mind to the long delay in paying up the 
deficient Court-fee, and therefore it was 
open to his successor to consider that 
matter de novo. Certainly the affidavit 
filed in support of the application for 
excusing delay does not make any men¬ 
tion of the payment of the Court^fee and 
was not put in under S. 149, Civil P. G. 


\n 
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but uaaer S. 151, Civil P. C. Neverthe¬ 
less I tliink it must be held that the 
ma^r was brought to the notice of the 
District Munsif and that he ‘exercised 
his mind consciously tliereon and decided 
to esouse the delay in paj'ing up the 
deficient Court-fee. That was the chief 
question in the matter of 'excusing the 
delay in re-presentation and I must take 
it that the District Munsif applied his 
mind to it. 

That being so, it was open to his suc¬ 
cessor to treat that order as one open to 
review by him if proper and legal grounds 
for review were made out. The lower 
Court however seems to regard the mat¬ 
ter as one which it had no power to 
review. That view seems to be wrong. 
But since the matter was within the 
discretion of the first District Munsif, 
and since it has not been brought to my 
notice that any new facts have appeared 
since that order was passed, there is no 
ground for interference with the lower 
Court's refusal to review unless the first 
Munsif had no jurisdiction whatever to 
excuse delay. Even so, the more proper 
course would have been for the peti¬ 
tioner to have oome up hero at once 
against the order excusing delay. Had 
he done so, he would have been able to 
urge with more propriety that the Dis¬ 
trict Munsif should have given notice to 
him and heard him before he ‘passed his 
order excusing delay. That he-did not 
dbi and the order was passed on 
5 - 3 - 1921 . He did not oome up hero 
against it, and even his petition for 
review was belated, having been put iu 
on 20*8-1925, In such circumstances I 
would not interfere unless it is an abso¬ 
lute rule of law that such condonation 
of delay is illegal. 

This is the second point 'urged before 
mo, namely, that the District Munsif 
bad no option but to dismiss the plaint 
since the deficient Court-fee was not 

^ allowed. O. 7, 

iv. 11, Civil P. 0., is called iuaid, and 
various rulings have been cited before me. 

Order 7, Buie 11 declares that when a 
plaintifif does not pay the deficient 
Court-fee within a time to be fixed by 

rejeoted. 

lhat the Court must fix a time within 
wUush the deficient Court-fee shall be 
Wia» and has no discretion to refuse to 
^ It, IS settled law. The Court also 
OM disoretion to extend the time ah-eady 


fixed. S. 149, enacted in order to set at 
rest a matter on which the case law 
was conflicting, implies that the Court 
may, in its .discretion, at any stage, 
allow a party to pay the deficient Court- 
fee. But*this 'will not override O. 7,| 
R. 11 in the sense that S. 149 gives the^ 
Court any discretion to refuse to grant 
the time which O. 7, R. 11 says it shall 
grant : see Achut Ramacliandra v. 
Nagappa Bah Baljya (l)'and Juvan Das 
y, Klx ushihi Bam (2). This seems to make 
it clear that the Court has discretion to 
extend to any limit tlie time within 
which the deficient Court-fee may be 
paid, and that if the fee is 'paid within 
the time fixed the plaint shall stand good 
as^ on the date of its presentation. 
What is the law then when the party 
pays beyond the time fixed and has not 
asked the Court to extend the time for! 
payment, but the Court nevertheless! 
excuses the delay and receives the fee ?' 

I think the only reasonable interpreta-j 
tion is that the Court has implicitly,! 
although not explicitly, extended the! 
time. Two courses are open to the Court: 
in such cases ; either it may reject the! 
plaint or it may accept it, and both: 
courses are within its discretion. That' 
is, whether it rejects or accepts, a supe-' 

rior Court will not as a rule interfere. 
When the Court has accepted a belated 
payment but has not 'explicitly extended 
the time, the natural inference is that 
it intended to extend the time and in 
effect did so : See Gopal Proshad Bhagat 
v. Bajendra Lai Panja{3). Maria 
lhaugathammal' v. Iravathesioara lySr 
(4): Priyanath y.Meajan (5) ; AmirHu-S' 
sain Khan^v. Nanak Chand (6): and 
Bajkishoii Koer v.Madan Mohan Shigh 
Wy. Ad ©xfcension of tinio to quote 
authorities was held to imply an exten¬ 
sion of time to pay. To the other effect, 
namely, that the Court.has no discretion 
to admit payment after the time fixed is 

a ruling in v. Audi Si (S) 

under the old code. In 3//dnupur 
'^^imnidary Company Ijtd., v. Secretary 
of State (9) the appellate Court refused 


{i! ^ Bom. 41=15 Bom. Tj. R 

27 P. U R, 1017^-25 P W R * 
(3K-191CJ 20 C. W. X. r>15-=34 I o’ G95 
4) 11915] W. N. 228=28 L 0 504 ^ 

5 [1915] 24 C. L. J. 88=29 iVC SH 

6 1910119 0. L. .T.62 -14 C w V 

(7) fl904J 31 Cal. 75. ^82. 

(8) [1900] 27 Cal. 376. 

(9) [1917, 44 Cal. 352r.9l C. \v. jj. S. 34 . 
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to interfere with an order by the lower 
Court rejecting the plaint because the 
additional Court'fee had not been paid 
within the time fixed. Possibly the 
language used is too strong when the 
learned Judf^es say that the Subordinate 
Judge had ‘ no other alternative but to 
reject the plaint.” S. 149 is not referred 
to in the judgment. The Full Bench 
case in Padmammcl Sing v. Anant Lai 
Misser (lO) was under the old Code and 
therefore the discretion given by S. 149 
was not considered. In Biidhan Shay. 
Sitanath Sha (ll) it was held that 
S. 149 will not avail if the payment is 
not made within the time fixed under 
O. 7, R. 2. In that case the prior Court 
had first dismissed the suit and on review 
held that S, 149 gave it discretion to 
excuse and condone the delay. The 
ground on which the learned Judges held 
that S. 149 will not avail was that it 
only applies to cases where the pay¬ 
ment has been made within the time 
fixed, and that it gives no discretion to a 
Court to condone a payment made after 
the time fixed. But, with respect, I 
think that this is giving too narrow a 
construction to the wording of S. 149. 
That section is one of the general provi¬ 
sions of the Code not liable to annulment 
or alteration by any proceedings under 
Part X, and if there is any conflict 
between such a general provision and a 
rule under the first schedule, I take it 
that the general provision must prevail. 
The section appears to me to give a 
Court wide discretion, once the time for 
payment has been fixed, either to allow 
payment at any stage or to disallow it. 
I am not prepared to hold that the order 
of the District Munsif excusing delay in 
•re'presenting the plaint was illegal. 

It would no doubt have been better in 
the present cise if the first District 
Munsifjiad given notice to the petitioner 
and heard him before excusing the delay, 
but its omission to do so is certainly not 
an unimpeachable ground for review and 
cannot therefore be used here to justify 
interference witli an order passed on 
review. I am therefore not able to hold 
that the lower Court, in refusing to 
interfere with the order of its predeoes" 
sor excusing delay, committed any error 

(10) [1907] 34 Cal. 20=4 C. L. J. 421=11 C. W. 

N. 3S (F. B.). 

11) [1911] 13 C. L. J. 76=7 I. C. 678. 

* 


of law. I therefore decline to interfere 
and dismiss this petition with costs. 

Petition dismissed. 


4 
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Venkatasubba Rao, j. 

Karuppana Tevar — Plaintiff — Peti¬ 
tioner. 

V. 

Angammal and others —Defendants 
Respondents, 

Civil Revision Petition No. 973 of 
1925, Decided on 25th January 1926, 
from the order of the Sub-J., Tuticorin, 
D/-2l3t September 1925, in O. S. No. 15 
of 1925. 

(a) Court-fees — Determlnaiiou — Plaint has 
to be looked to and not written statement. 

For the purpose of ' ascertaining the Court-fee 
payable, Court must have' regard to the allega¬ 
tions in the plaint. Whether they have or have 
not been denied in the written statement is 
immaterial. 679 C 1] 

(6) Court-Pee^ Act, S. 7 (4) (c) and Art. 17 
{b)—Suit for declaration that particular aliena¬ 
tion by widow Is not binding-^Appointment of 
Receiver is conseguenticU relief when both reliefs 
arc claimable on same facts. 

The relief by a reversioner for the appoint¬ 
ment of a Receiver to take possession of the 
estate from the widow and manage it during 
her lifetime is not consequential to the relief 
for a declaration that an alienation specifically 
mentioned in the plaint is not binding on him, 
as there is no necessary connexion between the 
two reliefs. But it is quite oonceivable that the 
plaint may be so drafted that both the reliefs 
mav be claimed on the strength of the same set 
of facts so as to constitute the relief for Receiver 
as consequential to the one for declaration. 

^3? 0VQ C Ij 

(c) Civil P. C.. S. 115 — Decision as to what 
Court-fees should be paid—Revision lies. 

High Court will interfere in revision with the 
orders of the lower Courts deciding what Court- 
feo is payable. [P 679 C 2] 

T. Krishna Kurnp —for Petitioner. 

B. Krishnaswami Aiyanga^ —for Res¬ 
pondents. 

Judgment.—The question to be de¬ 
cided in this case is ; What is the Court- 
fee payable ? Is S. 7 (4) (c) of the Court- 
Fees Act or Art. 17 (b) of Sch. II, ap¬ 
plicable ? The plaintiff who claims to 
be the reversionary heir of a certain 
deceased Hindu, has filed the suit ques¬ 
tioning an alienation made by the 1st 
defendant, the latter’s widow, and mak¬ 
ing various charges regarding alleged 
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i0rabte by her of the property. The plddii- 
tiCP^skat substantially for two reliefs : (l) 
lor dck^laratioQ that an alienation 
spBoifically mentioned in the plaint is 
not binding upon him and (2) for the ap¬ 
pointment of a Receiver to take posses¬ 
sion of the estate from the widow and 
manage it during her lifetime. The short 
<^uestion to be decided is : Is the relief for 
the appointment of a Receiver a ** con- 
■sequenbial relief" within the meaning of 
S.- 7 (4) (c) ? The words used in that sec¬ 
tion-are “ to obtain a declaratory decree 
or order, where consequential relief is 
prayed!" Does the second relief follow 
as a consequence from the first ? I must 
now turn to the plaint to examine the 
allegations made in this respect. The 
plaintifif “first states that the widow made 
a certain alienation and he impeaches it. 
He then proceeds to say that the widow 
has been wasting the estate in the fol- 
Ib’wing manner, by allowing debts to be¬ 
come barred by limitation, by making 
gifts of certain items of property and by 
executing fraudulent receipts in respect of 
payments not really made to her. For 
the purpose of ascertaining the Court-fee 
payable we must have regard to the al¬ 
legations in the jdainb. Whether they 
have or have not been denied in the 
written statement is not a matter which 
signifies. In order to determine whether 
the second relief is consequential upon the 
first, let me see how the position stands. 
Supposing the - first relief is not granted 
does it fo^l0^v that the plaintiff cannot 
obtain' the second relief ? The Court 
may hold that the alienation impeached 
is good, but if it comes to the conclusion 
that the widow has been guilty of the 
other acts alleged, it may appoint a 
Receiver. Then again take the converse 
case. SuiTposing the Ooul't comes to the 
conclusion that the alienation is not 
binding on the estate does it follow that 
the second relief will be granted ? It 
clearly does not, because the Court may 
find that the pirfcioular alienation is bad 
but that there has not been such waste 
as to justify the appointment of a Re¬ 
ceiver. As a matter of fact there is no 
necessary connexion between the two 
reliefs. It^s quite conceivable of course 
^ that the plaint may be so drafted that 
1 both (he reliefs may be olaiined on the 
sti^gbh of the samb set of facts. In that 
**5® *^® second relief may properly be 
Bom to be oonsequential upon the first. 


In the present case, however, the facts 
are entirely different and as I have 
shown, the two reliefs asked for are 
independent of each other. No case bind¬ 
ing upon me which takes a different view 
has been cited and I hold that the pro¬ 
per Court-fee is the aggregate of two 
sums of Rs. 100 made up thus i 

(1) Under Soh. II (17) (a) (1), Es- 100 
for declaration and 

(2) under Sch. II (1) (b), Rs. 100 for 
Receiver. 

The plaintiff has paid Rs. 200 and I 
declare that the proper Court-fee has 
been • paid upon the plaint. 

A preliminary objection has been taken 
that the order before me is* in the nature 
of an interlocutory order and no revision 
petition will therefore lie. This conten¬ 
tion is unsound, and this Court has often 
(and I have myself) interfered in revision! 
with orders of this kind. If authority is 
needed I may refer to Ramrup Das v. 
Siijaj'ain Das (1) and on this point I am 
prepared to follow also the decision in 
Dodda Sannekappa v. Sakravva (2). 

The civil revision petition is allowed 
with costs. 

Petition allowed. 

(1) [loloj irc. j. aiTr 

(2) [1916] 36 I. C. 831. 
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Devadoss, J. 

Abdul Ameeth Sahib —Plaintiff—Peti¬ 
tioner. 

Pounambala Muth urian —Defendant — 
Respondent. 

Civil Revision Petition No. 440 of 
1924, Decided on 4th February 1926, 
from the decree of the Small Cause Court 
J., Trichinoi>oly, D/-10th December 1923 
in Suit No, 1088 of 1923. 

Proumc£ai SvicUl Causa Courts Act S. 20— 
Court dccldmg that it has no Jurisdiction—It 
snoula nol decide I fie case on vierlls. 

Where the Court decides that it has no juris- 

dictiou, it IS not oomp.'teut for it to go into the 
merits of the case and give a decision on them. 

It should return the plaint for presentation to the 
proper Court. • [p ego. C ij 

2". r, Ra/namurthi Ij/er —for Peti¬ 
tioner. 

Swaminai/ia It/er—lor Raspondeut. 
Judgment —This is an application to 

J f Cause 

Judge of Triohinopoly. The Judge iound 
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fchafc fche Court had no jurisdiction. 
Having decided that the Court had no 
jurisdiction it was not competent for him 
to go into the merits of the case and give 
a decision on them. He should have 
returned the plaint for presentation to 
the proper Court. I therefore set aside 
the decree of the Small Cause Court Judge 
and'direct him to return the plaint to the 
plaintiff for presentation to the proper 
Court, The plaintiff is responsible for 
tiling the suit in a Court which had no 
jurisdiction. Therefore the defendant is 
entitled to the costs of the suit incurred 
in the Small Cause Judge’s Court, Tri- 
chinopoly. As the revision petition was 
necessitated by the wrong order of the 
learned Judge I make no order as to the 
costs in this Court. 

Order set aside. 
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Wallack, J. 

Godan Navibudiripad —Appellant. 

V. 

Erishjian Nambiidiripad others^ 
Respondents. 

Appeal No. 101 of 1921, Decided on 
2nd February 1926, against the order of 
the Sub.'J., Ottapalam, D/* oth Decern* 
her 1923 in Appeal No. 57 of 1922. 

Malabar Tenants Improvement Act, S. G (3) — 
Commtsslo7ier has to consider coitipensation for 
hnprtyvements subsequent to decree awarding 
compensation—Onus Ha on kanomdar to supply 
material for detcrmhiatlon. 

Under S. C (3) the Commissiouer has to consi¬ 
der if any and what compansiitioii is to ba given 
for new improvouieuts subsequent to the data up 
to which compensation for improvements has 
been adjudged in the decree, and whether any 
improvement, which has already been adjudged, 
has to be re-valued in consequence of some change 
in its condition since tha adjudication of it in the 
first case, It is not lii* business to make a 
Valuation de novo. The starting point of the 
second valuation is the point where the first left 
off. and on the kanomdar rests the onus of putting 
before the Commissioner evidence 
lias to make his decision. [P 680 0 2 ; P 681 O IJ 

D. A. Krishna Variai —for Appellant. 

S. Ranganatha Iyer, A. V. K. Krislxnan 
Alenon and P. K, Manavihrama Raja^ior 
Respondents. 

Judgment. —This is an appeal against 
the order of the lower appellate Court 

declining to give effect to a re'valuation 

% 


held under S. 6 (3) of the Malabar 
Tenants Improvement Act. The decree of 
the first Court was passed on 18*2-18. 
For the purpose of fche suit there had 
been a valuation of fche “improvemenfcs"” 
by a Commissioner in 1916, The suit: 
went up on appeal and second appeal and 
fche second appeal decree was passed on 
16-11-20. On an application for re* 
valuation under S. 6 (3) of fche Aofc a second 
Commissioner was sent in September 
1921 and he reportei his valuation of 
the improvements. This valuation both 
the lower Courts have declined to accept; 
and the appellant appeals. 

The method followed by the second 
Commissioner ai)parently was not to value’ 
how much the property had improved 
since the first valuation in 1916, bufc 
how much ifc had improved since fche 
date of She kanom, i. e., as if iie was. 
carrying out a first valuation ^-and not a 
re'valuation. As his total figure is mush 
larger than the figure of the first Com* 
missioner, ai)pellant claims compensation 
afc that figure. Needless to say, if fche 
second figure had been less fchan the first, 
appellanfc would have claimed the con¬ 
trary. This indicates fchafc this line of 
reasoning is wrong;. The firsfc figure 
already embodiiedl in fche final decree and 
cannot be disturbed, and musfc be accepted 
so far as ifc goes. That is, fche duty of 
fche second Commissioner was to accept it 
as the compensation payable up to the 
date up to which the final decree said 
compensation had been fixed and decieed, 
and consider whether, after fchafc date, 
there had been further improvements 
which would entitle fche kanomdar to- 
further compensation. This principle is 
enunciated in a case reported afc Kun- 
hamviad Kutti v. Pmchara Aleetva (l), 
and seems fco me to follow clearly from 
the wording of S. 6 (3) of the Act. As' 
I understand fche section, the Oommis*, 
sioner has fco consider (1) : if any and 
what compensation is fco be given for new 
improvements subsequent fco. the date up^ 
fco which compensation for improvements 
has been adjudged in fche decree ; and (2)- 
whether any improvement, which has! 
already been adjudged, has fco be re^valued; 
in consequence of some ohaage in its^ 
condition since fche adjudication of ifc in: 
fche firsfc case. Ifc is not his business fcoj 
make a valuation de novo. The starting*! 
poinfc of fche second valuation is fche pointi 

(1) [1916] 60 L J. 203=33 LC. 746. 
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vbero the first left off, and on the appel* 
lant rests the onus of putting before the 
oommissioner evidence on which he has 
to make his decision. 

The method of the Commissioner was 
therefore wrong. But I am nob prepared 
to direct a fresh re-valuation, as it is 
clear that his error was due to the 
laches of appellant. His kariasfchan 
P. W. 3, who accompanied the Commis¬ 
sioner, does not appear to have furnished 
him with any copy of the first valuation 
and to have taken any steps to see that 
it was furnished to him. The original 
valuation was nob produced even at the 
hearing of this application before the 
Court of first instance. It was clearly 
the appellant s duty to see that the second 
Oommissioner was provided with informa¬ 
tion as to each item for valuation, as to 
its condition at the time of the first 
valuation and its value as adjudicated 
by the final decree. Vague evidence, 
which is all that is now given, that some 
trees have increased in girth is of no 
use. Other trees have probably dis¬ 
appeared altogether, and some new ones 
may have grown up. Api>ellanb has nob 
even examined either of the Commis¬ 
sioners. Appellant in this failed to 
supply the necessary information to 
enable the re-valuation to be properly 
conducted by the Commissioner and 
tested by th 0 _ Courts. I do not subscribe 
to all the reasons given by the lower 
appellate Courts for rejecting the i*e- 
voduation, sucli as e. g., that no compen¬ 
sation is permissible for trees of sponta¬ 
neous growth. But oven so, appellant 
has failed to adduce evidence to justify 
the award of any additional oompensa- 
tioD. I decline to interfere and dismiss 
this appeal with costs. 

Appeal dismissed. 
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OnoKus, J. 

V» Oopala Chettn —Defondaiit—Api^el* 

lant. 

v. 

V, CheUij —Plaintiff— 

Bespondent. 

Second Appeal No. 1427 of 193S, De¬ 
cided on 17th March 1925, from the 
decree of the Dist. J., Bellary, in A. S. 

No. 81 of 1922. 
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(а) Limitation Acty Arts,. and 120— Bequest 
to son and minor grandson — Widow of testator 
appointed executrix^Son entering Into ma-nage^ 
ment after ilie latter*s death becomes executor de 
son tort— S7*tt by grandson for account and inesnc' 
profits — Art, 123 applies, 

A Hindu died le.aving a Will whereby his self- 
acquired properties were divided equally between 
hU minor grandson, the plaintiff, and his own 
third son, the defendant. Testator’s widow waa- 
appointed executrix by the Will. After the death 
of the testator,-when the widow was alive, the 
defendant took up the maiiageniont and conti¬ 
nued to do so till after widow’s death. Plaintifl 
after attaining majoritv filed a suit for account 
and mesne profits against defendant in 1922. 

JCeld : that defendant was in the position of an 
executor de son tort after the death of the testa¬ 
tor and Art. 123 applied ; .1. I. It. 1922 Mad. 457 
(/■ . JJ.) ; Uel, on. [p. 681, C. 2J 

(б) hxecutor —De son tort— Person permitted by 
executor to laJce possession of assets on testator’s 
death is not executor de son tort. 

Where a parson has been permitted by tho 
executor to obtain possession of part of the assets- 
of the testator he will not be executor de sen tort 
to the original testator or of tho executor even it 
he retained those assets after, the executor's death 
when there is no personal representative of either. 

[P. 682, C. 2] 

V. S. Xarasimhacha7 —for Appellant. 

K, Siindara Hao, Ponnuswami Aiyar 

and Aii/cir~~iov Epesix>n" 

dent. 

Judgment. —This was a suit brought 
by the plaintiff who attained his majority 
in 1918 for an aeoount of the properties 
left by his grandfather, Kasturi Chetti, 
who died in 1912, and for division of the 
same between tho plaintiff and tbt' 
defendant and for accounts and mesnei 
profits. Kasturi Chetti left self-acquired 
properties which he divided equally 
between his grandson, the plaintiff, and 
lus own tliird son, the defendant. The 
defendant raised a number of pleas 
including a prior division and the issues 
were : (l) whether the division pleaded 
by the defendant is true ; (2) whether 

the defendant is accountable to the plain¬ 
tiff as claimed in the plaint. If 'so, to 
what extent ? and (S) Is the claim to 
mesne profits barred by limitation ? 

It appears trom the judgment of tho 
Subordinate Judge that there was no 
final division of tho immovable proper¬ 
ties as alleged by the defendant and that 
as to the second issue a plea was taken 
that the defendant was the guardian of 
the plaintiff and kept him under his pro¬ 
tection. This is found against. 

On the third issue, the question wa*^ 
whether Art. 123 of the Limitation Act 
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applied fco the facts of this case, and the 
learned Subordinate Judge held that as 
the defendant must be held to be at best 
an intermeddler or an executor de son 
tort and as Art, 123 of the Limitation 
Act does not apply to an executor de son 
tort the plaintiff was only entitled to 
recover mesne profits from the defendant 
for three years prior to suit. On appeal 
to the District Judge he held that Art. 
123 did apply to the facts of the case, 
that the defendant was an executor de 
son tort and therefore liable to account 
for 12 years’ mesne profits. Two points 
have been taken before me on second 
appeal, namely : (l) that the District 
Judge was wrong in holding that the 
defendant was an executor de son tort. 
It is admitted that if he was an executor 
de son tort, Art. 123 applied by reason of 
the recent Privy Council ruling which 
has confirmed the decision of this Court 
reported in 'Lam'mdar of Bhadrachalam 
V. Venkatadri Appa Bao (l). 

The second point taken is that if be is 
not an executor de son tort he is in the 
position of a mere accountant and there¬ 
fore he is only liable to account for 6 
years under Art. 120 of the Limitation 
Act, no reliance being iJaced on S. 10 of 
the Limitation Act before me. It has 
been somewhat strenuously contended 
that this defendant is not an executor de 
son tort or, at any rate, if he was, he 
certainly was not such between 1912, the 
date of Kasturi Chetti’s death, and 1915, 
the date of his widow’s death. There is 
no question but that the widow Yen- 
kamma was appointed executrix by the 
testator, but I rather doubt if she really 
entered on her duties at all. It is pointed 
out that the Subordinate Judge found 
that she took charge of the estate and 
managed it till her death in 1915 ^ being 
helped by her sons in the collection of 
rents from houses and lands. The learned 
District Judge finds that the evidence 
«hows that the defendant has been 
managing the estate of Kasturi Chetti 
since his death. I cannot say he is 
wrong. I have been referred to the evi¬ 
dence and it appears that the widow was 
in a poor state of health very soon after 
the death of her husband and unable to 
move about. A legal point is taken that 
the defendant cannot be an executor de 
son tort as long as the widow is alive. 
Keliance is placed on th e Succession Act, 
“iI)“A7L RTT922 Mad. 457 (F. B.) 


S. 265, which of course does not apply to 
a Hindu Y^ill. The section says : - 

A parson who intermeddles with the estate.of 
the deceased .... while there is no rightful 
executor or administrator in existence. 

As I said the section has no binding 
character in the present case ; but what’ 
I think the section really means is not 
that the executor has to be alive but 
must not have disclaimed; and that of 
course is the difficulty in a Hindu Will in 
the moffusil where there are no means 
of finding out whether an executor or an 
executrix has formally disclaimed or not. 
It was further attempted to be argued 
that on the findings of the learned Subor¬ 
dinate Judge the defendant had in fact 
acted as an agent or under the authority 
of the rightful executrix. I very much 
doubt if this point has been agitated in 
either of the lower Courts and the find 
ing of the District Judge is certainly 
against it. There is of course no doubt 
that where a person has been permitted 
by the executor to obtain possession of 
part of the assets of the testator he will 
not be executor de son tort to the original 
testator or of the executor even if tie 
retained those assets after the executor s 
death when there is no personal repre¬ 
sentative of either : see Tomlin v. Beck 
(2). It is further urged that under the 
circumstances of this case the defendant 
is only liable for mesne profits for fa 
years ; and a number of cases we^ refer¬ 
red to, beginning with Gajanan Vtnayah 
V Waman Sh amrao (3). That is a decision 
by a single Judge, There the contest 
was between S, 10 and Art. 120 of the 
Limitation Act. It was held that the 
plaintiff could not take advantage of 
Art. 123 but was restricted to accounts 
for six years only. The main argument 
seems to have been on the applicability 
of S. 10, The suit brought by the plain¬ 
tiff for a share in the estate in question 
was brought 21 years after the death of 
the testator. In the present cas® it is 
said that the fact that for some little 
time the Will was disregarded and the 
legatees and others lived together as a 
joint Hindu family, must have the effect 
of depriving the plaintiff of the benefit of 
Art. 123 and must reduce him to six years 
mesne profits under Art. 120. I am quite 
unable to see on what principle of law 
and justice this can be effected provided 
the defendant is an executor de son to^ 

(2) [1823] Taro. & R. 438. 

(3) [1910] 12 Bom. L. R. 881=8 I. C. 189. 
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AQi|^q>^.fco frhis I am unable to say that 
fc^.Pi^triot Judge is wrong either in his 
of the evidence or in his decision on 
the ia\y. If the defendant was an exe¬ 
cutor de son tort from the death of the 
testator I cannot see any reason why he 
sboiild be allowed to put several years’ 
mesne profits into his pocket by virtue of 
availing himself of the provisions of the 
residuary Art. 120, In a case of pure 
accounting such will, of course, be the 
consequence, as for instance in Barada 
Proslxad Banerjee v. Gajendra Nath 
Banerjee (4), where the Judges refer to 
the suit as a suit for accounts pure and 
simple of the description now before us, 
and they held that it could not be 
treated as a suit against the trustee for 
the purpose of following the trust pro¬ 
perty, There again S. 10 came up for 
consideration. In Hemangini Dasi v. 
Nehin Ckand Ohose (5) there was a period 
of 16 years between the death of the 
testator and the institution of the suit by 
one of the annuitants claiming a share 
under the Will and asking for a partition. 
There it was held that in taking the 
accounts only six years would be allowed 
on the authority of Saroda Pershad 
Chattopadhya v. Brojo Nath Buttacharjec 
(6). In Parusotam Rao Tantia v. Radha 
(7) a'similar decision was come to, 
but the facts of the case seem to be pecu¬ 
liar, There, a widow of one of the mem¬ 
bers of the family sued to recover from 
the manager of the family, and the term 

manager ’ is used nob in the sense in 
which wo usually use it but in reference 
to the individual to whom this parbi- 
oular family entrusted the management 
of its affairs. The question was whether 
it was a suit for money had and received 
or a suit to which Art. 120 applied. It 
remains to note that the case in Zaviiii* 
dar of Bhadrachalam v. Venkatadri Appa 
Rao (l) which has been approved by the 
Privy Council was followed by a Bench 
of the Lahore High Court in Gurbaksh 
Singh v. Bkagwan Singh (8) and in the 
Madaas Law Journal case, Sohwabe, C. 
J.» said: 

Itt my vl«w Art. 133 applUi to suits for 
iegaoles ^aloat auy parsou rightly or wrongly in 

(4) [1903] 13 0. K. WT==i I. C.'2M=Vo. 

ik Ja 8S3« 

!«! ? S*!' = c. L. B. S 7 a 

® W0=3 0. U R 195. 

7’ m ®33=IS a . L. J. 

A. I. R 1991 L»h. 501. 


possession of the estate under such circumstances 
that he is bound to deal with it as the estate of 
the deceased. 

I think, on the finding of the learned 
District Judge, that exactly describes the 
position of the defendant in this case. 
The defendant will of course be account¬ 
able foi* sums that have actually come into 
his hands under the ruling in Ponaka 
Sichharani Reddy v. Vadamadi Sesha- 
chalam Ghetty (9) and will be entitled to 
all due allowances for payments made to 
or on behalf of or for the benefit of the 
grandson of the testator. With these 
modifications, I think the District Judge 
was right. I think as the appellant has 
failed he must pay costs in this Court. 

The Second Appeal is dismissed with 
costs. 

Appeal dismissed, 

(9) [1910] 33 Mad. 35:J=5 I. C. 79=2o M. L. J. 

326. 
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Shanmugam Pillai — Defendant 1— 
Appellant. 

V. 

Panchali Ammal and others —Plain¬ 
tiff 2 and Defendants 2 and 6—Respon¬ 
dents. 

Second Appeal No. 751 of 1924, 
Decided on 28th October 1925, against 
the decree of the 2nd Addl. Sub-J., 
Madura, in Appeal Suit No. 2 of 1924. 

(a) Civil P. C., O. 2, i?. 2—S. 11 and O. 21, 
/i. 103 —Limitation Act, Art. 11 A. 

Purchaser from coparcener of his undivided 

interest is aot a teuaut in common as in 

Bombay but only a holder of equity to cet 
partition. o 

A t^rtition suit by a purchaser of a copar¬ 
ceners interest in a joiut lliudu family pro¬ 
perty is.uot barred by a prior decision against 
mm in a suit brought by him for declaration of 
nis right to possession under O. 21, R. 103 the 
o^se of action in the Utter being the adverse 
order in claim proceeding and In the former the 
purchase ol uadi>-ided interest of a Hindu 
ooparoeoer. It is evident that the partition 
suit IS also not barred though filed after on. 
y^r of the adverse order; 12 L. ir. 403 (P. C.) 

thi^\j j r A, CP 684 0 1) 

( 6 ) Hindu Latc—AlWnatto^i by oo rarrmter 
iUidras Loir. 

Purohawr from coparcener of his undivided 
interest is not a tenant-ia-comnaion m in 
Bombay but only a bolder of eauitv to cet 
partition; 38 Mad. 684 and 39 Mai. 265, R..’. 

P P C • . [1^696 0 2] 

P. R. Snu.tHMan—for Appellant. 

C. A. Respon¬ 
dents. • * 
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Spencer, J. —The 2nd plaintiff in 
the suit, who is the 1st respondent in 
this appeal is the second wife of one 
Ganapathia Pillai (deceased), who \vas 
the assignee of the rights of one Sanka- 
rarama Aiyar, auction-purchaser of a 
house, which belonged to the joint 
family of one Ramalingam Pillai and the 
1st and 2nd defendants, and which was 
attached in execution of a money decree 
obtained by one Narayanaswami Aiyar 
against Ramalingam Pillai. The pre¬ 
sent suit is for partition by metes and 
bounds of a block of houses belonging to 
the joint family and for delivery to the 
plaintiff of the share of the minor son of 
Ramalingam Pillai, who is now dead. 
The question to be decided in second 
appeal is whether the suit is barred by 
reason of its having been instituted more 
than one year after an order which was 
passed on 7th September 191u,^under 
O. 21, R. 101 of the Civil P.C., re-deliver¬ 
ing the property to the possession of 
Defendants 1 and 2 after the plaintiff’s 
husband had got possession in spite of 
their obstruction. Within a year of the 
order under R. 101 the plaintiff’s lius- 
band brouglit a suit (O. S. No. 40 of 
1916) for setting it aside and for a 
declaration that the defendants had no 
manner of right in these properties. 
That suit was finally dismissed, by this 
Court in S. A. No. 707 of 1919 on the 
ground that the plaintiff Was not enti¬ 
tled to joint possession along w^th the 
other members of the joint family of 
the defendants. 

Additional arguments against the 
maintainability of this suit are based on 
defences arising out of S. 11 and 
O. 2, R. 2, Civil P. C. in consequence 
of the prior suit of 1916 having been 
dismissed. 

Por establishing his contention that 
this suit is barred by limitation under 
Art. 11 (a) the appallant’s vakil relies on 
Qanpat Bai v. Ilusaini Begam (1) : 
Bh imappa v. (2) and Baldeo v. 

Kanhaiyalal (3) and on Tdoh Ghana 

V. Sada Ra7n (i)- ^ . 

In Qanpat Bai v. Ilusaini Begam ill 

the plaintiff’s father was resisted in 
attempting in execution to get present 

(1) [1921] 19 A. L. J. 53,—GO I. C. 905. 

[1902] 2G Bom. 14G—3 Bom. L. P. 594. 

(3) [1920] IG N. T;. R. 103=58 I. 0. 21 = 
24 C. W. N. 1001 (P. 0.]. 

(4) 7N.W. P.113. 


possession of a house that he bad pur¬ 
chased in Court auction and an order 
passed against him. Eleven ypai’S later^ 
the plaintiff sued for separation and pre¬ 
sent possession of a two-fifths share of 
the same property by virtue of bis pur¬ 
chase. Pigofcfc, J., observed: 

On the principle that the greater iiiolUdfes the^ 
less*, it seems reasonable to hold that the right 
now claimed to present possession over portion of 
the house is included in the right claimed in 
the year 1906 to present possession over the 
entire house so as to bring into operation the 
provisions of Art, 11(a) of the Limitation Acfc 
Schedule. 

He also observed that the order itselfi 
had very definitely referred the auction 
xmrehaser to his remedy by way of a 
regular suit ; yet he had put off availing 
himself of this remedy to rectify the 
adverse order passed against him fov 
nearly 12 years. 

This case can be distinguished from 
the one before us on the ground that 
the property there belonged to Muham* 
medans and that the plaintiff in the suit 
asserted that the judgment-debtor whose 
share he had purchased was the owner 
of a two-fifths share while the claim 
order negatived his right to any portioit 
of the house. A purchaser of the share 
of a sharer under Muhammadan law is 
entitled to something more than a mere 
equity to partition of the joint family 
property, which is what the purchaser of 
the undivided share of a coparcener in a 
Hindu family in Madras gets by his pur¬ 
chase. I do not see any occasion to 
regard this decision as directly opposed 
to Yelumalai Chetti v. Srinivasa 
Chetti (5) as Phillips, J., did recently in 
S. A. No. 1703 of 1922, a second appeal! 
in which, as in this case, a question 
arose as to the right of a Court auction 
purchaser to enforce his right to an order 
for partition of joint family property 
more than one year after the dismissal of 
an application for delivery of possession. 

The principle established by Yelu¬ 
malai Chetti V. Srinivasa Chetti (l) as- 
I understand the decision, is that an 
order for partition of joint family pro¬ 
perty cannot be passed in execution pro* 
ceedings, and,- therefore, a subsequent 
suit for that relief is not barred either 
by S. 47 (old S. 244) of the Civil P. C. or 
by failure to appeal against an order 
made under O. 21, R. 95 (old S. 318). 
The case does not deal with the ap' 

[5) [1900] 29 Mad. 294. ’ " 
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^iOAtioi;! of any article of the Limita- 
wn Ao^ 

a ^ 

In Bhiniappa v. Irappa (‘2) a pur¬ 
chaser at a Court sale liaving been ob* 
stracted, applied for remov^al of the 
obstruction and for possession, and his 
application was rejected. More than a 
year after the order i>ass 0 d against him 
he filed a suit praying that the order in 
the miscellaneous proceedings might bo 
set aside and that a partition might be 
directed and that the whole of the plot 
of land which he purchased might be 
allotted to the share of his judgment’ 
•debtor and that he might be placed in 
prejent ijossession of it. Chandavar- 
kar, J., remarked that his suit, though in 
name a suit for partition, was in sub' 
etauea a suit for possession of that very 
property under the self-same right put 
forward without avail in the miscel¬ 
laneous proceedings and so it was a suit 
to establish his right to the same pro¬ 
perty covered by the order, and, having 
been brought more than a year after the 
date of the order in the miscellaneous 
proceedings which he asked to have set 
aside, it was barred. In considering bow 
far we should be influenced by the ruling 
of the Bombay Court in such a matter 
we must remember that, as noticed by- 
Mr. .Mayne in paragraph 35D of his 
Hindu Law : 

lu Sombay It is bdid that even, before psirtition 
the purchaser of the interest of one ooparcener 
is a tenant-in-oommon with the others ; but. in 
Madras, this view is not accepted, and it is held 
that the purchaser is not a tanant-in-oomuiou 
but has only an equity to enforce his rights bv 
partition. 

To make this clear, it will be sufficient 
to refer to Patil Hari Pranji v. Hakam- 
chand (6) and Naro Qopal v. Para- 
gaioda (7) where it was laid down timt 
an alienation by a joint tenant eflfocts a 
severance, as a result of which the 
alienee before division by metes and 
bounds becomes a tenant-in-oommon. 

in Bala, Dhadra Patro v, Kkctra. 
Doss (8), v. Shanmuga (9), and 

Maharaja of Bobbili v. Venkataraman* 
Naidu (10) it was held that a pur- 
ohaser of a ooparoeuer's interest in the 
joint family property has not a common 

W U88G1 io“Bom. 863’ 

\l\ f}2}Z3 847=10 Bom, I,. R. 60. 

684=26 M. li. J. 576= 
h 0. 666=(m4) M. W. N. 866. 
ttOi [1910] 30 Mad. 265=27 M. Ik J. 409. 


right to joint possession with the rest of 
the family nor is he a tenant-in-com- 
mon ; but he has only an equity to 
compel a partition and to work out his 
rights against the share that falls to him : 
sae also Subba Gomdan v. Krishna’ 
machari (ll). Here, as in other cases 
where the application of Art. II (a) of 
the Limitation Act is in question, the 
important thing is to see, as the Judicial 
Committee did in Baldco v. Kanhaiya- 
lal (3) what was asked for in the claim 
proceedings and what is asked for in the 
present suit. The law provides ut sit 
finis litiiim, that a person defeated in 
claim proceedings shall not ask for the 
same relief that was denied him in those 
proceedings which are summary, except 
in a suit filed within a year of the order. 
Under O. 21, R. 103, Civil P. G., a party 
against whom an order for possession is 
made under R. 101 may institute a suit 
to establish his rigiit to present possession 
of the property, but on his failing to do 
so the order becomes final. 

From the fuller report of the Privy 
Council case of Baldeo v. Kanha4yalal{i) 
which appears in 24 O. TF. A\ 1001. it 

appears that tlie village which belonged 
to a joint famih was on the death of the 
head of the family registered in tlie 
names of his two sons, and that the 
appellant both in his application for pos^ 
session under R. 07 and in his suit asked 
for actual possession of the eight annas 
share of one of the sons whoso interest 
he purchased. Their Lordships observed 
that it was too clear for argument that 
on both occasions ho asked for exaotly 
the same relief, and his suit, brought 
more than one year after the disposal of 
ins claim was thus time barred 
In Tilok Chajid v. Sada 'Uam (4) 
which was a decision under the Civil 
P. G. of 18o9, the plaintiff asserted in 
execution proceedings that there 
had been a partition and he claimed 
to recover one-fourth of certain 
immovable property which had fallen 
by the partition to his lot. Both at the 
ti^mo of the claim and at the time of 
the suit a right to present possession was 
asserted, and the suit being more than 
one year after his failure in the claim 

proceedings, was thus barred. The facts 

Loth in the claim proceedings and in 

of 1915) the 

(U) A. h R, 1922 Mad. - “ 
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plaintiff asserted his right to have his 
title to actual possession of the house 
declared; but, in the present suit, he 
asks for a partition, after allowing for 
good and bad qualities of the family 
properties, and for delivery of a moiety 
to him. In making such a partition it 
is not necessary to go behind or re-open 
the decisions in the prior proceedings. 
The plaintiff is only exercising the 
equitable right of the coparcener, whose 
share he has purchased to demand a 
partition at any time. Art. 11 (a) is 
thus not a bar to this suit, and as the 
'relief the plaintiff now asks for in a suit 
based on the cause of action of his pur¬ 
chase of the undivided share of a member 
of a joint family would be inconsistent 
with what he asked for in the prior suit, 
!in which the cause of action was the 
jorier on the claim petition, there is 
'equally no bar of res judicata under S. 11 
jOivil P. 0. or by O. 2, R. (2). 

The decrees of the lower Courts are 
confirmed and the. Second Appeal is 
dismissed with costs. 

Odgers, J. —The facts are fully set 
out in the judgment of my learned 
brother and the only question of impor¬ 
tance to be decided in the second appeal 
is whether the present suit is barred 
under the provisions of Art. 11 (a) of the 
Limitation Act by reason of the order 
made against the plaintiff’s husband (and 
son) on 7th September 1915, (Ex. C.), 
whereby possession of the suit house was 
re'delivered to the Defendants^Nos. 1 and 2 
under O, 21, Rr. 100 and lOi,‘Civil P. C. 
The plaintiff’s husband then brought a 
suit on bth September 1915 (O. S. 
No. 407 of 1915) for a declaration that 
all the suit properties belonged to him 
and that Defendants Nos. I_and2had 
no right to the same and for cancella¬ 
tion of the order of 7th September 1915. 
The Munsif dismissed the suit, but the 
Subordinate Judge held that plaintiff 
was entitled to retain pos3e3■^lOD of 
item 2 till the otti was redeemed and 
for joint possession of all other items 
with Defendants Nos. 1 and 2. On second 
appeal (S. A. No. 707 of 1919) to this 
Oourfc, Abdur Hahim and Oldfield, J J., 
held that ‘plaintiff was not entitled to 
get possession along with members of the 
family as being the purchaser of joint 
family property. They restored the 
decree of the Munsif. Now in the 
luesent suit the plaintiff asks for posses* 


^ 

Panchali Ammal (Odgers, J.) I&26 

sion after partition. The simple question 
is : Is this a different thing froiii what 
was asked for in the suit of 1915 as 
appears on the face of it, or is it in fact 
the same thing so as to attract the 
limitation of one year under Art. 11 (a) 
of the Limitation Act ? 

Now a person who acquires the rights! 
of a coparcener of joint family property! 
is not a person entitled to presentj 
possession; in other words, he does not 
become a fcenant-in-common with the 
joint family. His only right is to obtain' 
by partition the share to which his. 
alienor is entitled: c. f. Balabhadm 
Patro V. Khetra Doss (8), where the Court 
thought it unnecessary to discuss the 
rulings of the Bombay High Court; and 
Seshagiri Aiyar, J,, remarked in the 
course of the argument that the law in 
Bombay is different. To the same effect 
U the decision in Maharaja of Bobbili 
V. Venkataramanjulu Naidu (lO): see 
also Subha Goundan v. Krishnamachari 
(ll) and the cases therein ' cited. The 
cases relied on by the appellant may be 
shortly referred to. In Baldeo v. Kan- 
haiyalal (3) there are indications that 
the property had become divided though 
this is not clear and the plea was raised 
that the appellant was not entitled to 
actual possession as puroha^ser in Court 
auction of the eight annas’ share of one 
of the sons. Their Lordships say this 
does not matter, the question being nob 
what appellant might or ought to have 
asked but what he did ask. Viewed by 
this standard the present case seems to ■ 
be outside the purview of the Privy 
Council decision. There the appellant 
twice asked for exactly the same relief. 
Here the plaintiff first asked for a 
declaration of his title and possession as, 
against Defendants Nos. 1 and 2, but in 
the present suit, after setting out in 
para. 12 of the plaint that plaintiff 
and Df^fendants Nos. 1 and 2ax’e, each 
entitled to half the suit properties, he 
asks for partition and delivery of his ■ 
share. In my opinion these facts have 
only to be stated to put the present case, 
outside tlie Privy Council decision. In . 
Ganpat Bai v. Husaini Begam (l) the 
case was one betvveen Muhammadans as 
to whom ol course the doctrine of the 
Hindu Law set out above has no applica¬ 
tion. The purchaser of a share of a 
Muhammadan heir no doubt has a pSh^ 
to present possession after partition. 
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& < plaintiff's father claimed 
enl^d house.t He then discovered 
isivandor was only entitled to 2/5ths 
il house and asked to be pub in 
^ p^ession. lb was held that he had in 
e^cb asked for this before, when he was 
definitely referred to a suit and did not 
bring , one till the last possible day. I 
do not think this case helps us. In 
Shimapi^a v. Irappa, (2) the suit was 
‘ both in form and in substance one for 
establishing plaintiff’s right to and for the 
present possession of Survey No. 78 ” in 
which he had purchased the right, title 
and interest of Defendant No. 1 at a 
Court sale and as to which when, he went 
to take possession, he was obstructed. 
If the law in Bombay is that a purchaser 
of ^n undivided coparcener’s share is 
entitled bo possession (as to which see 
Patil Uari Premji v. Hakom Chand (6); 
Naro^ Gopal v. Paragauda (7) there is no 
doubt that the plaintiff here was asking 
for exactly the same thing in the suit 
as he asked for in the summary procee" 
dings. I very much doubt if the case 
is useful as a guide. 

Pilok Chdnd V. Scidci Pdtti (4) was 
a case under S. 246 of Act 8 of 1859 
which corresponds to the present O. 21, 
B. 58, the claims section. There was no 
question of present possession and I think 
this case affords no help. . 

In Yelumalai Chetti v. Srinivasa 
Chstti (6) it was held that as the only 
right acquired by Court sale against the 
Defendant No. 2,*whoso undivided half" 
share had been purchased by plaintiffs, 
was to effectuate the sale by a suit for 
partition of the joint property of the 
ooparoepers. it was not competent to the 
Court, on a mere application for execu" 
tion by the purchaser to enforce the 
purchaser’s right by an order for parti¬ 
tion. So that present S. 47 could not 
be a bar to plaintiff’s suit for partition. 

The question of Art. 11 (a) did notarise 

in this case. 

XT of Phillips, J., in s. A. 

No. 1708 of 1922 has been cited to us in 
whjqh he held that Yelumalai Chetti v, 
.SntHvasa Chetti (5) is directly opposed 
^ Qanpati Bai v, Husahii Begavi (l). 
With Mspeot, I think, if we bear in mind 
the latter case had to do with 
Wuh^mm^idans who %ro, tenants "in'oom- 
“W ' Yflumetlai OheiU v. Sri 


(W,had to with the 



Hindu coparcener the' opposition dis¬ 
appears as the oases do not really relate 
to the same doctrine at all. The autho¬ 
rity of Yelumalai Chetti v. Srinivasa 
Chetti (5) can be accepted without in the 
least diminishing the. weight of the argu¬ 
ment adduced for the 'respondent in this 
case. 

I have examined the authorities 
adduced for the appellant on this point 
at some length as the issue is of impor¬ 
tance. I agree with my learned brother 
that they do not enable or compel us to' 
say that the view of the lower appellate 
Court is wrong. I agree with my 
learned brother as to the other points 
raised and that this appeal must be 
dismissed with costs. 

Appeal dismissed. 
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Lincja Aiyai — 1st Defendant—Appel¬ 
lant. 
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share 


Lakshuma7ian Chettiar and another — 
Plaintiff and Defendant No, 2 — Res¬ 
pondents. 

Second Appeal No. 182 of 1923, De¬ 
cided on 8bh September 1925, against 
the decree of the Sub-J.. Dindigul. in 
Appeal Suit No. 12 of 1921. 

Civil P. a, S. ^7—Explanation-Suit against 

A and B—A s name struck off plaintiff notwlsh^ 
A suit was brought against A and B. A's name 

was struck off by consent and plaintiff was asked 

to pay his half costs but his name was retained 
in the cause title in the decree finally drawHp 

SeUl: iu spite of A»s name being struck off he 

was a party within a 47. Striking is tlmproDer 

procedure to bo employeri iu the ease of mfs.'ofn- 
der. In any other case the proper procedure H 

t . CP- 088, Ct 2. ^P. 

A Arishnaswamt Atyar and M. Patau- 
jalt Sastri for Appellantie 

K.P. Padmauabha P,7?at—for Ees- 
pendents. 

Odgers, J.— This is an appeal from ihA 
decree of the Subordinate Judge of Din- 
di^l confirming in part the decree of the 
District Munsif of Dindigul. Thg 

was brought by the plaintiff for a de^U- 

of them and 2rid d JraLtfSllS 
to a debtor of his, Subbaraja Aiyar. Tho 
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Snd defenclaavfc wpjS &ubl>ara,ja Aiyar^s 
TS’idow and the 1st defendant was his • 
brother. The suit was brought in con¬ 
sequence of the allowance of a claim 
petition in favour of the brother, the 1st 
•defendant. Ex. B is the judgment in O, 

S. No. 593 of 19l7 in which the same 
plaintiff sued to recover from the widow 
and the brother certain money due on 
dealings and promissory notes. The 
District Munsif in the fourth paragraph 
•of his judgment states as follows: By 
■consent I strike off the 2nd defendant’s 
name. Plaintiff will pay by consent half 
of his costs. 

The iioint raised in second appeal is 
whether the 2nd ^Defendant is in spite 
of that procedure a party to the suit 
■under S. 47 (explanation). If he is, the 
present suit is barred and the proper 
remedy w'ould be by way of appeal under 
tliat section. For the respondent stress 
has been laid on the form of words used 
by the learned District Munsif, namely^ 
that the 2nd Defendant’s name w^as 
*‘struok off.” It is admittedly a form of 
words more ap])ropriate to striking off a 
misjoined idaintiff or defendant than 
applicable to the case of a party against 
whom the plaintiff does not wish to pro¬ 
ceed furtlier, as is the fact in the present 
•case. It is well known that the state of 
tho law was uncertain until the legisla¬ 
ture enacted the explanation to S. 47 
whereby the Madras view as contained in 
Jlamasivami Sastndii v. Kameswaramma 
(l) was afhrined as against the view of 
certain other High Courts. In that case 
it was held that when a party defendant 
is exonerated from a suit, i. e., the suit is 
dismissed against him and a decree passed 
against a co-defendant and in execution 
of that property belonging to and in pos- 
•session of tho exonerated defendant is 
attached and sold the latter is not enti¬ 
tled to maintain a suit, but the question 
•of his claim to and recovery of possession 
of the property is a question falling 
under S, 244 (now S. 47 of tho Code). 
Tlie case in havia Bao v. Baja of Pitta' 
pitr (2) shows that the substance of the 
order and not tho form of it is to be re¬ 
garded. In that case a preliminary objec¬ 
tion was taken against tho maintain¬ 
ability of the appeal as the learned 
Subordinate Judge bad struck ou t the 

( 1 ) [1900] 23 I\Iad. 801=10 M. L. J. 123 (F.B.) 

( 2 ) ri919] 42 Mad. 210=36 M. L,J. 160=49 

I.C. e55=0 L. W. 320. 
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name of the 1st defendant under 0.1] 
R. 10 (2) and removed him from the- 
record. It was contended that that being 
so no appeal was provided, but Mr, Justice’ 
Seshagiri Aiyar says: 

In luy opinion this is an adjudication deter¬ 
mining the rights of the plaintiffs to bring a suit 
of this nature, and his order is a ‘decree^ as de¬ 
fined in S. 2 (2) Civil Procedure Code, Conse- 
cjuently where a substantial claim has been adju¬ 
dicated upon and where the x>^rty’s name has 
been struck out not on the ground that a suit 
against him would not lie and where a substan¬ 
tial relief claimed in the suit has been ordered to 
be deleted^ I am of opinion that the Court has 
conclusively adjudicated the rights of the parties 
with regard to a matter in controversy and that 
therefore the order of the Subordinate Judge is a 
decree. 

Tlie imporfcaut part for the present 
purpose of the judgment is that we are 
to regard tho substance of the order and . 
not tho form. It is quite clear that if 
the learned District Munsif in the suit of 
1917 had said he dismissed the suit as 
against the 2nd defendant the case would 
have been perfectly plain and S. 47 would 
have applied. The trouble has arisen 
because he has employed the words 
‘^struck out.” The authoritative case on 
the subject is Sannamma v. Badhabhayi 
(3). There the Full Bench held that 
where a party has been properly implea¬ 
ded as one of the defendants in the case* 
and it is not contended in the present 
case that the 2nd defendant was impro¬ 
perly impleaded-tbe case as against him 
would have proceeded to judgment but 
for the fact that the plaintiff elected to 
abandon part of his case and the suit was 
in consequence dismissed as against this 
defendant, he is a defendant against 
whom a suit has been dismissed within 
the meaning of the explanation to S. 47. 
The learned Chief Justice expresses the 
opinion that under O 1, R. 10 (2) the 
proper course would be for the Court to 
exercise the power which it now has of 
ordering at any stage of the proceedings 
the name of a defendant improperly join¬ 
ed to be struck out instead of dismissing 
the suit against him. That will, follow¬ 
ing the decision in Ba^naswainl Sastrulu 
V. luimeswammma (l), have' the effect of 
taking him out of the operation of S. 47 
which ought not to apply to him seeing 
that he has no real connexion with tho 
suit. Therefore the opinion of the Full 
Bench is that striking out under O. 1, 
R. 10 (2) is the proper procedure to be 

17=7 Ivw 

231=43 I.C. 936=(1913) M.W.N. 23 (M.) 
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employed in the case of misjoinder. In 
any other oase the proper course is dis' 
miasAL This would appear to be also 
the opinion of the learned Judges who 
decided the case reported in Krlshnaiipa 
V. Periyaswami (4) that where a party 
sets up a paramount title in a mortgage 
suit to both the mortgigor and the mort¬ 
gagee and has been exonerated from the 
suit on the ground of misjoinder he does 
not remain a party to the suit for the 
purpose of S. 47. 

The lower Courts here have dealt 
with this question in what may be de¬ 
scribed as a perfunctory manner. The 
issue is distinctly raised as No. 6 in the 
suit* The learned District IVIunsif says : 

As stated in the 'latter Pull Bench ruling in 
Sannamma v. RadhabJiayl (3) the 1st defendant’s 
name should be deemed to have been struck of! 
from the record though erroneously retained in 
the oansa title in the decree, and as su^h the 1st 
defendant cannot be said under S. ^7 to be a per¬ 
son against whoni a suit has been dismissed. 

This opinion has not been attempted 
to be supported by the learned counsel 
for the respondent and it is in my opin- 
'ion an entire misreading of the result of 
the Full Bench case in Sau)ia 7 nma v. 
Rctdhahhayi (3). It does however furnish 
one possibly useful item, and that is, that 
in spite of the 2nd defendant’s name being 
struck off his name was retained in the 
cause title in the decree that was finally 
drawn up so that if as insisted by the 
learned counsel for the respondent, one 
is to insist on the importance of the 
form, this would seem to show that the 
2nd defendant’s name had in fact not 
been struck off. Tho learned Subordi¬ 
nate Judge deals with the point in an even 
^^re perfunctory manner. He says: 
The failure to strike off his name is not 
a ground for holding that he is still a 
party to the suit” referring to the alleged 
mistake of continuing the 1st defendant's 
name in the cause title of the decree In 
my opinion, following the Full Bench rul¬ 
ing in Sa7mamma v, Badhabhat/i (3) 
there can be no other conclusion than 
that what the learned District Munsif 
really did in the original suit was to 
dismiss It as against the 2nd defendant, 
oy an unhappy or mistaken use of lan¬ 
guage he used the expression “Strike off” 
m the judgment which is I think appro¬ 
priate only to the case of misjoinder of 
Parties, or causes of action. I therefore 

U) [1917] 40 Mad. 034^32 M. L J nso-I 
881. 0. 997=5 L, W. 36a 


am of opinion that the suit is incompetent 
throughout. The second appeal must be 
allowed and the suit dismissed with cpsts 
throughout. The memorandum of objec- 
tions^is dismissed without costs. 

Viswanatha Sastri, J:—I fully agree 
with what has fallen from my learned 
brother and have nothing to add. 

A 2 )peal allowed. 
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Phillips, J, 

Obla B, Narasimha Ahjai —Isb De¬ 
fendant —Appellant. 

v. 

Guit7iia V. Baiigachari and auothev —■ 

Plaintiffs—Respondents. 

Appeal No. 37 of 1925, Decided on 18th 
January 1926, from the Appellate or¬ 
der of tho Dist. J., Madras, in A. S. No 
248 of 1924. 

Civil P. C. S.. 55 (4) and 148— -Court cannot 
extend period af one month prescribed by S. 55 
(4), even under 5. 148. 

In an order under S. 55 (a), there is no ques¬ 
tion of the period being fixed or granted by the 
Court, for, the period is fixed by the Code itself 
and consequently S. 148 is not applicable, and 
the Court has no power to extend the period of 
one mounth allowed under S. 55 ( 4 ) (loifil 
M. TF. .Y. 179 Poll and lo CaZ. 55 (P.' C.) Suu 

[P 680 C 2 P 689 C 1] 

A. Bioa^ninatka Aiyay —for Appellant. 

P. V. Krishnaswami Aiyay —for Bes- 
pondents. 

Judgment.— la this case, the peti- 
tioner was released ou giving security 
under S. 5, (4) of the Code of Civil 
Procedure. Under that section, he has 
to file bis petition in insolvency within 
dO days of the order but he did not do so 
m the present instance and applied for 
extension of time on the gi-ound that he 
has been ill for the latter half of the 
one month allowed. The lower appel¬ 
late Court has held that the Court had 
no juusdiction to increase the time of 30 

55. It is now oon- 
tandsd that under S. U8 the time may 

be extended, but under S. 148 the time 

that can be extended is a period fixad o. 

b 5.3 (U. there is no question of the pari- 

for .8"*“‘adby thecLrt. 

for tho period is fixed by the Coda 
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Reliance is, however, placed on a de" 
cision of the Privy Oounoil in Burjore 
V. Bhaqana (l) in which it was held that 
the lower Court had rightly exercised 
its jurisdiction in extending the time 
provided by S. 602 of the old Code, 
which corresponds to the present O. 
45, R 7. In the old Code, there was no 
provision corresponding to S. 148 and 
that section, which is an enabling section 
placed certain limitations upon the 
power to be exercised, the chief limita" 
tion being that the period which can be 
extended is that which is fixed or gran* 
ted by the Court, and this would im¬ 
pliedly exclude periods fixed by law, 
A Bench of this Court held in Vanni- 
sami Thevar v. Periasioami Thevar (2) 
that the time prescribed in O. 21, R. 92, 
could not be extended by the Court and a 
single Judge of this Court in A, A. A. O. 
Ko. 117 of 1922 held that the time under 
S. 55 (4) could not be extended by the 
Court. T agree with the views expressed 
in these two cases and hold that the 
Court has no power to extend the period 
of one month allowed under S. 5.) (4) 

S. 151 is also invoked, but certainly 
the circumstances of this case are not such 
as to warrant the exercise of such powers. 
Ko particular injustice has been com 
mitted, nor has the process of the Court 
been abused and even if there were 
power to interfere under S. 151, I certain 
ly should decline to do so in the pres¬ 
ent circumstances. 

The appeal is aoeoidingly dismissed 

with costs. 

Appeal dismissed. 

' (1) [18841 10 Cal. 557=11 I. A.” 7=4 Sar. 498 

/p Q \ 

(2) [1916] 1 M. W. N. 179=33 I. A, 990=3 E. 

W. 271. 
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PHILiEIFS and Madhavan ‘NAIR, JJ, 
Srinioasa lyenga} —Appellant. 


V. 


K. H. Araoanitidu hjcnijar and othets 

"Appetri^m 8S of 1924. Decided on 9tli 

Pel.iuary 1926, against the appellate 
order of the Dist. J., West Tanjore. m 
Apjieal Suit No. ‘310 of , .(I'/w)— 

JlUulu Lam- DebU—Decree againU 
PartHlon after dccrec-Decree cannot be exeut.ed 

agahist f>on's sliare. , 

The property v.hicli is given to son 

partition may be liable in proper proceedings 


the debt incurred by the farther, but it does cot 
necessi.rily follow th-it the decree against the 
lather can be executed against the son (47 Mod, 
621 Ref.). A decree must be executed against the 
judgmeut-debtor or his legal representative and 
after partition between fatber^ac^ son. the son 
cannot be said to be the legal representative of his 
father as regards his separate property. 

[P. 690, C. 5} 

K. Bkashyam and S, Krishnaswami 
lyenga }—for Appellant. 

C. S. Veiikatachari^loy: Respondents. 

Judgment. —The appellant obtained 
a decree against the 1st respondent in 
respect of a debt binding upon the family 
consisting of the 1st respondent and his 
minor son, the 2nd respondent. The 2nd 
respondent had been impleaded in the 
suit, but was given up, and a decree was 
passed against the father alone. After 
the decree the father and son have divi¬ 
ded their i^roperties as a result of a 
partition suit. The appellant now seeks 
to execute the decree against the father 
by proceeding against the property allot¬ 
ted to the separate share of the 2nd res¬ 
pondeat, conbending that the 2nd respon- 
iQ liahlft for the debts incurred for 


family-necessity prior to partition and 
that execution can be taken against his 

13roi>erby. , . u • 

It is true that the property which is 

given to the 2nd respondent on partition 
may be liable in proper proceedings for 
the debt incurred by the father, but it 
does not necessarily follow that the 
decree against the father can bo executed 
against the son, and there are observations 
to this effect in Jaganiiatko, Bdo v. 
Viswesam (l). In the first place a 
decree must be executed against the 
judgment-debtor or his legal representa ' 
tive. In the present case it^ cannot be 
said that the 2nd respondent is the legal 
representative of his father in respect 
of his separate property. Further there 
is the difficulty which meets the appel¬ 
lant that if it were to he held that the 
father retained some sorb of right in this 
separate property of the son and that 
therefore it can be proceeded against as 
the property of the father, no leave has 
been obtained to institute these proceed¬ 
ings under S. 28 of the Provincial Insol¬ 
vency Act. , 

A further request is put forward by 

appellant that this petition should 
manded for a finding as to whether t e 
partition was fiauduleotly effected in 


( 1 ) A, I. R. 1924 Mid. 082. 
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or^er to defeat his debt. The point was E, A. Ko. 1215 of 1919, he was ordered to 
incidentally but not specifically men- be impleaded as a supplemental respon- 
tioned in the execution petition. It was dent in E. P. No. 207 of 1919 (namely, 
Tiot argued in either of the lower Courts the appellant's application for execution 
j;and no request was made either in the in O. S. No. 15 of 1905 and he was 
trial or in the lower appellate Court for accordingly made a respondent. The 
'taking evidence on this point, and it is too application out of wliich the present 
late now to raise such a question. The appeal arises' was filed by him as a fresh 
eecond appeal is therefore dismissed with application for the same relief. The 



^osts. Subordinate Judge ordered that a cheque 

Appeal dis'niissed, should be issued in his favour for the 


amount claimed. 
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AVaeiiEr and Madhavan Nair, JJ. 

Mama}i Ghettiar —Appellant. 

V. 

Chokkalinga Ghettiar —Respondent, 

Appeal No. 207 of 1923, Decided on 
■’IJSth November 1925, against the order 
of the Rub-J., Negapatara, D/- 26th 
October 1922, in Execution App-aal 
"No. 743 of 1922. 

' Civil P, C., S. 47— Dispute between assignee oj 
•d^ree-holder and one holding charge on ^oree — 
Order relating to, Js not appealable, 

A dispute betweeu an .'issigaee from decree* 
holder aud a person having a charge* over the 
deoree is one between persons who' occupy sub- 
-stantially the position of decree-holders and the 
order passed relating to auoh dispute is not 
appealable under B. 47, Civil P, C. [P. C91, C. 2,] 

T, F. Venkatrama lyer^ and T, V. 
^amanatha Iyer —for Appellant. 

K. S. Desikan —for Respondent. 

Judgment. —The appellant is the 
assignee of the 5th plaintiff decree-holder 
in O. S. No. 15 of 1905 on the file of the 
Subordinate Jvidge's Court, Negapatam. 
The respondent is the decree-holder in O. 
S. No. 64 of 1916 on the file of the same 
Oourb. In that suit he obtained a deoree 
against the appellant's assignor under 
which he (the respondent) was entitled 
to get from him Rs. 3,000 iti four 
months' time with interest at eight 
annas per cent, per mensem from this 
date and in default Rs. 4,000 with in- 
teirast at 1 per cent* per mensem from 
this date and the decree debts in O. S. 
No. 16 of 1905 were also made liable for 
this claim giving the respondent a charge 
over them. The appellant executed the 
deoree in O. S. No. 15 of 1905 and the 
money was deposited in Court. When 
the respondent applied for the payment 
oI hii deoree amount from this sum in 


In appeal it is argued that the lower 
Court ought to have held that the condi¬ 
tion in tlie compromise decree that the 
sum of Rs. 4,000 should be paid instead 
of Rs. 3,000 which was the sum payable, 
with interest at one per cent, per mensem, 
amounts to a penalty and that, in any 
event, the lower Court ought to have 
held that the resiwndent is not entitled to 
more than Rs. 3,000 witli interest at 
6 per cent. 

Mr. Desikan for the respondent takes a 
preliminai'y objection that no appeal lies in 
this case under S. 47, Civil P.G. inasmuch 
as the dispute is between the parties who 
occupy the position of rival decree-hold¬ 
ers in O. S. No. 15' of 1905. In our 
opinion the objection is well founded. 
The sum deposited in Court is admit¬ 
tedly the amount realized in execution of 


tlie decree in O. S. No. 1 j of 1905. The 
decree was executed by the appellant 
who as an assignee is in the position of 
the decree-holder himself. By virtue of 
tlie charge over the decree in O. S. No.i5 
of 1905 the respondent substantially 
occupies the position of a decree-holder 
in O. S. No. 15 of I90o and he now in¬ 
tervenes in E. P. No. 207 of 1919, namely 
the appellant's execution proceedings for 
the payment to him of a portion of tlie 
decree amount. His right to so interfere 
is not challenged by the appellant. The 
parties are now disputing over the dis¬ 
tribution of tliejiinount realized in execu¬ 
tion of the decree in O. S. 15 of 1905 an i 
in this dispute, the judgment-debtor in 
that doci-ee has no place at all. Though 
the proceedings relate to the execution 
of a decree, since the dispute, in the case 
is one between persons who occupy sub¬ 
stantially the position of decree-holders 
and the judgment-debtor in tlie suit has 
nothing to do with this dispute, the 
order iiasseii by the Subordinate J utlM 
relating to such dispuse is not appealable 
under S. 47, Civil P, O, In this view no 
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appeal lies in this case and the appeal 
should be dismissed. 

We heard the learned vakil for the 
appellant on the merits also. Assuming 
that the provision in the decree in O. S. 
No. 64 of 1916, on which the respondent 
relies for the relief claimed by him, 
amounts to a j^enalty, we see no reason 
why on equitable grounds the appellant 
should be given any relief. He is an 
assignee from the 5th plaintiff'decree" 
bolder in O. S. No. 15 of 1905. When he 
purchased the decree by assignment he 
did so with open eyes with . full know¬ 
ledge of the existence of the so-called 
penal provision in the decree in O. S. 
No. 64 of 1916. Ho cannot now be heard 
to grumble against it. 

We dismiss the appeal with costs. 

Appeal dismissed. 
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Ramesam akd Venkatasubba Rao, JJ. 

Aulcula Sanyasi —Appellant. 

V. 

Gundala Bamackandra Boxu and others 
—Respondents. 

Second Appeal No. 1559 of 1922, De¬ 
cided on 2nd February 1926, from the 
decree of the Addl. Sub-J., Vizagapatam, 
in Appeal Suit No. 115 of 1922. 

(a) Civil P. C., S. 11 — Mortgage by widow— 
Suit by mortgagee and sale in execxitlon—Sale pro- 
clamatlon mentioning mortgage to he for necessity 
—No finding as to necessity—Suit by reversioner 
to declare that sale Is not binding beyond widow's 
lifetime—Statement In sale proclamation is no bar 
—Ilindxi Law — Widow—Decree against. 

la a suit against a widow to emorce a mort¬ 
gage by her, if there is a finding that the debt 
was binding on the estate and the sale procla¬ 
mation states that the debt for which the pro¬ 
perty was being sold was for necessity and the 
whole right of the defendant was being sold in 
oxecution, then it is the most proper construction 
of the proceedings in the suit and execution that 
the whole property was intended to pass to the 
purchaser. But where the evidence that the debt 
is biuding on the estate is wanting and where the 
proceedings in the suit do not show that the 
widow represented the estate so as to attract the 
application of res judicata in a subsequent case, it 
is not permissible merely by reference to the pro¬ 
clamation to say that the whole property has 
passed though it has not been shown that there 
was necessit}'. 

The mere fact that the mortgage suit arose out 
of widow’s own acts would not prevent her from 
representing that estate. Whether the limited 
owner represented the inheritance must be 


gathered from the nature the suit and the- 
defence put fonvard, the issues tried and raised' 
and decided in that former suit. 

[P 693 C 1, 2.; P 694 C 2] 

(6) Hindu Law — Widow — Mo^'tgage by 
'loidotv and sale under it — Suit by.reversioner- 
challenging necessity fo7' mortgage after a long- 
time — Hecltals in mortgage deed about necessity- 
ought not to be disregarded. 

In cases where sales by widows'have been ques¬ 
tioned after long lapse of time the recitals in the- 
document as regards necessity ought • not to be 
disregarded even though they are not ^strictly evi¬ 
dence : for it should be remembered that the 
actuai proof of the necessity which ‘justified the 
deed is not essential to establish its validity. It 
is only necessary that a representation should 
have been made to the purchaser that,suoh neces¬ 
sity existed, and that he should have acted 
honestly and made proper enquiry to satisfy him¬ 
self of its truth. The recital is clear evidence of 
the representation, and if the circumstances are- 
such as to justify a reasonable belief that an en¬ 
quiry would have confirmed its truth, then when 
proof of actual enquiry has become impossible, 
the recital, coupled with circumstances, would be 
sufficient evidence to support the. deed. But it 
does not follow from the above principles that all. 
ancient transactions ought to be upheld ; where 
the circumstances tend the other way it will be 
reasonable not to apply these principles ; 44 Cal. 
186 (P.C.); ^ZMad. 541 (P. C.l ; and A. 1. B.. 
1925 Mad. 673, Foil. [P 693 C 2 ; P 694 C i]' 

F. Govindarajachari —for Appellant. 

T. B. Bamachmdra Iyer and F. Surya- 
naraydncb —for Respondents. 

Ramesam, J.—-The facts of this second 
appeal may be stated as follows : One- 
Gundala Jagannatha Row died some 
before 1859. He was succeeded by his 
daughter Sitamma. He bad a brother, 
Gundala Venkataramdas, who had died^ 
before him and left a widow, Venkamma. 
In 1862 there was some dispute between 
these two ladies which resulted in a suit 
and a compromise. Exhibit I evidences 
the settlement of that suit. According to* 
this compromise Sitamma was to get 
two-thirds of all properties including the 
debts due to the estate and bear two-' 
thirds of the liabilities of the estate and 
Venkamma was to get the other one-third 
share. In 1882 Sitamma mortgaged the. 
suit property to one Mokka Sanyasamma, 
It purported to be for discharging a prior 
debt due by her to one Kamma Appadu. 
The purpose of the debt to Kamma Appadu. 
was not stated. In 1888 the mortgagee 
brought a suit against Sitamma on the 
basis of Exhibit II and. obtained a decree. 

The defendant did not appear 
suit. Exhibit III is the decree. While 
execution was being taken out Kodanda 
Rao, 1st plaintiff’s father, claiming as 
reversioner, filed a claim petition under 
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Qivil P. G., alleging that Sitamma, 
Assessed of lands fetching a net 
6f about Bs. 100 a year, had no neces* 
'sity to incur debts binding on the estate 
:and praying that the life interest only of 
iihe widow may be sold. The District 


has not been shown that there was neces* 
sity. I do not think that such a propo¬ 
sition of law has ever been laid down. In 
this case the proclamation was drafted 
after the claim petition and is therefore 
suspicious. 


Munsif, without going into the claim x>eti« 
tion dismissed it on the ground that the 
sale proclamation had already been settled. 
This proclamation is not forthcoming. The 
property was ultimately sold only in 
T892. In the last column of the sale 
proclamation of 1892, there was a state¬ 
ment that the debt was one for discharg¬ 
ing all the debts contracted by defendant's 
■father for family expenses and for defen¬ 
dant’s maintenance and that the whole 
Tight of the defendant was to be sold in 
■'auction. The present suit has been filed 
'lay the reversioners in January 1918 
■for recovery of the property sold in 1892. 

Meanwhile the property was purchased 
by the decree-holder in the auction and 
was afterwards sold to the present defen¬ 
dant by a sale deed Exhibit VII, dated 
the 9th of April 1913. The 4th issue in 
“the case is: 

Was the mortgage made for legal necessity, and 
are the sales in execution binding on the 
•Estate ? 

The District Munsifif found on this 
issue in favour of the plaintiffs and de- 
■oreed the suit. On appeal the Subordi- 
Jiate Judge confirmed the decision of the 
.District Munaif. The 1st defendant files 
this second appeal. 

It has been argued by Mr. Govinda- 
rajaohari for the appellant that on the 
wopstruofcion of the proclamation it should 
beheld that the whole property iiassed. 

. If there is a finding that the debt was 
binding on the estate, then it is the most 
proper construction of the proceedings in 
the suit and execution that the whole 
property was intended to pass to the pm- 
^aser, and I think this is the effect of 
Teerabadra Aiyar v, Marudaga Naahiar 
^U) and iirtWflswtir Mandal v. Prooohali 
Dehi (2). But where the evidence that 
the debt is binding on the estate is want¬ 
ing, and where the proceedings in the suit 
do not show that the widow represented 
the estate so as to attract the application 
of res judicata iu a subsequent case. I do 
nob think it is permissible merely by re- 
'feronoe to the proclamation to say that 
&t^^olo,eroper6xhM.though it 

-Ui 84 Mftd. X88—8 1.0. 107^(1810) 

M,W.N, 799=21 39a ^ ' 

'W [191*] 20 O.L.J. 28-=19 0.W.N, 313. 


The next and most important conten¬ 
tion raised in the case is that the finding 
of the Subordinate Judge is vitiated by 
various defects. First, it is said that he 
has not properly applied the principle of 
the two Privy Council decisions ; Banga,- 
chandra Dhur Bistoas v. Jagat Kishore 
Acharjya Ohowduri f3) and Ve7i?{atai 
Beddi v. Haiti of Wadhtoaii (4). In these 
two oases the Privy Council have laid 
down that in cases where sales by widows 
havf been questioned after long lapse of 
time the recitals in the document ought 
not to be disregarded even though they 
are not strictly evidence. In 44 CalciUta 
it is pointed out : 

As time goes by, and all the original parties to 
the transaction and ’all those who could have 
given evidence on the relevant points have grown 
old or passed away, a recital consistent with the 
probability and circumstances of the case assumes 
gceater importance, and cannot lightly be set 
aside; for it should be remembered that the 
actual proof of the necessity which justi^ed the 
deed is not essential to establish its validity. It 
is only necessary that a representation should 
have been made to the purchase r that such ne¬ 
cessity existed, and that he should have acted 
honestly and made proper enquiry to satisfy him¬ 
self of its truth. The recital is clear evidence of 
the representation, and if the circumstances are 
such as to justify a reasonable belief that an* en¬ 
quiry would have confirmed its truth, .then when 
proof of actual enquiry has become impossible, 
the recital, coupled with such circumstances, 
would be suflicienfc evidence to support the 
deed. 

The same principle has been practically 
followed by this Court in Venkata Reddi 
V. WadKwan (4), the decision being con¬ 
firmed by the Privy Council in a short 
judgment. My learned brother in So- 
ntayya v. Venkayya (5) has explained 
these decisions and re-affirmed their prin¬ 
ciples. He says : 

Iu this respect again, Courts do not insist upon 
strict proof and if the circumstances are such as 

inference that an cnquir\- was made 
the Courts will hold without rigid proof that an 
enquiry ^^'as actually made. This is the geuaral 
rule ^d the omission of full details may be mado 
good by presumptions at whatever point the nroof 
IS wanting. It is difficult to lay down anv hard 
and fast rule. A sound cxeioise ctf judicial dis¬ 
cretion is the only safe guide. 


( 3 ) 

(*) 

( 5 ) 


[1917] 4* Cal, 186=48 LA. 
[1990] 43 Mad, 5*1=47 L K 
A J.R. 1925 Mad. 673, 


249 (P.C.). 
. 6 IP.C.). 
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I entirely agree with these remarks. In 
cases where there is a long lapse of time 


and where the recitals raise suspicion 
that the transaction v/as for a i)roper 
imrpose, or at any rate such puri^ose was 
represented to the purchaser, Courts 
ought to apply the principles of these 
three decisions as far as possible to up* 
hold the sale. But it does not follow 
from these decisions that all ancient 
transactions ought to be upheld ; where 
the circumstances tend the other way it 
will be reasonable , not to ai>ply , these 
decisions. 

In the present case, Exhibit II, the 
mortgage deed of 1682 does not mention 
the purpose for which the prior debt in 
favour of K. Appadu was contracted. It 
shows that the rlocument in favour of 
Aiipadu was also handed over to the 
mortgagee and the mortgagee handed over 
all the records connected with the sale 
deed Exhibit VII. But that document 
has not been lu’oduced. This rather goes 

against the defendant. 

Then again it is said that the Subordi¬ 
nate Judge committed a serious mistake 
in construing Exhibit Vlll. It is a sale 
deed by Sitamma in 1879 of another of 
her properties. That document I'ecites 
that it was made for the imrpose of dis¬ 
charging prior mortgage deed executed by 
her which was itself contracted for the 
purpose of discharging her two-thirds 
vhare of her father s debt. The Subordi 
nate Judge says that this document shows 
that all the family debts were wiped out. 

In this he is undoubtedly wrong, and if 
we think that this error has prejudiced 
tlie appellant in the rest of the judgment 
we should in strictness call for a finding. 
But I do not think that this error in con¬ 
struing Exhibit VIII has any bearing on 
the rest of the judgment. It is true that 
Exhibit VIII does not show that all the 
debts were wil>ed out ; but a perusal of 
Eyhibit I shows that they were all debts 
due on usufructuary mortgages or deeds 

of conditional sale. It *^9 

Sitamma to redeem them if she liked, and 
if she borrowed for the purpose of re¬ 
deeming, the debts would be binding on 
the reversioners. There is nothing to con 
nect tlie debt of Appadu with any one of 
ouch debts. The contract between the 
recitals in Hxliibit II and the recitals in 
Exhibit VIII also goes against the appel¬ 
lant. The interval in this case between 
tlie transaction and tlie suit is 3o years. 


It is true that it is not so much as in the 
two Privy Council cases or 48 M. L. J, It 
is impossible to lay down any hard and 
fast rule as to the length of time. Each 
case must depend on its own facts. All 
that I can now say is, on the facts of this 
case, it is impossible to say that the Subor¬ 
dinate Judge has committed any error 
of law or has even acted perversely in 
refusing to apply the principle of the two 
Privy Council cases. Whether this prin¬ 
ciple is applicable in a particular case is 
certainly a question of fact. However 
much we may set aside the lower Court s 
judgment in first appeal, we cannot do so- 
in second appeal unless there is some 
error of law. In a case reported in the 
Law Times I refused , to interfere in^ 
second appeal where the Subordinate 
Judge applied the principle of these 
cases though I was inclined to differ 
from the Subordinate Judge, while ex- 
pi'essing my inability to set aside his 
judgment. 

On these grounds the second appeal 
fails and is dismissed.with costs. 

Venkatasubba Rao, J.—I agree and 
I would like to add a few words. The 
mortgagee under Ex. 11 filed a suit and 
obtained a decree. The first question to 
be determined is whether Sitamma in 
this suit represented the estate of her 
father. The mere fact that the mortgage 
suit arose out of her own acts would not 
prevent her from representing that estate 
see my judgment in Pothuhuchi Majd' 
gopalci V. Valivety Mamaviurty (6). As I 
have said in that judgment, whether the 
limited owner represented the inheritance 

must be gathered from the nature of the^ 

suit and the defence put forward, the 
issues tried and raised and decided in 
that former suit. Unfortunately we have 
not before us the materials which will 
help us in the decision of this* question. 
The appellant has not shown by referring 
us to the necessary records, that what 
passed at the Court sale held in exe¬ 
cution of the mortgage decree was the 
entire estate and not merely the^ 
daughter s interest. 

This makes the decision of the second 
question necessary, namely, whether the 
debt incurred by Sithamma was for pur¬ 
poses binding upon the reversion. ^ 
the transaction 'impeached happened long, 
while ago, it is undoubtedly true that the 
alienee is entitled to_^_fche_Cou^to. 

(6)" A.l.R. 1924 ISlad. 301. 
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l^e regard'to this fact «when estimating 
the value of oral evidence or making in- 
ferwoe from.circumstances. It ise<iiially 
true that the alienee, when oral evidence 
is wanting, can rely on circumstances 
which, however feeble, may yet point to 
the truth of his case. After the lapse of 
a long time, the alienee always hax>i)ens 
to be in a difficult position and this is 
more especially the case when the party 
in possession (as in the present case) hap¬ 
pens to be a stranger to the original trans¬ 
action and there, have been intervening 
alienations. It is but reasonable and just 
that one should not unduly strain a point 
against an innocent purchaser ‘ tracing his 
ultimate source of title to a distant alien¬ 
ation like the one before us. The ijoint, 
however, remains, whether the learned 
Subordinate Judge has failed to properly 
- direct his mind to the various factors 
which have a bearing upon the issue. I 
am not prepared to say that his decision 
is wrong in the sense that I can interfere 
with it in second appeal. 

I agree therefore that this appeal fails 
and should be dismissed with costs. 

Appeal dismissed. 


^ A. 1. R. 1926 Madras 695 

Odgers, J. 

Gurusami Pillai —2nd Plaintiff—Ap¬ 
pellant. 

V. 

Veerabhadra Thavalkaran and another 

Defendants—Respondents. 

Second Appeal No. 453 of 1922, De¬ 
cided on 13th March 1925, from the de¬ 
cree of the Sub-J., Tanjore, D/- 12th 
January 1922, in A. S. No. 25 of 1921, 

♦ (o) Grant—Service grant^Qrant Is resuvi' 
ble only for wtl/ul neglect of service ; not for 
cessaf(o}t of ntfeessity. 

la tho oasa of a grant, burdened with service* 
the grant U not resumable merely b^ause the 
necessity for service has ceased, though it will be 
liable to forfeiture in case of wilful failure in the 
performance of service. [P 698 C IJ 

( 6 ) l>e0d^onstrueHofi^ervtoe grant^-GrofU 
of ho(«ss site, etrveture and some lands (ti lien of 
servlo^Dtfl/atdi In service^licmds at'e to be re- 
owned and tiof the site and struoitire, 

A wvloe graut set out that, iu oousidera- 
tiOtt ol melam aervioe. the trustees had granted to 

8 ahbeator some %yot and drv lauds 

J 2 vacant site 

•Mothetlande, Xhe aforesaid ancestor was to 


reside from son to grandson in succession in the 
house with thatched construction mentioned 
thereunder. For the wages of service and the 
prasadams due every year'to the defendants* 
ancestor he, the latter, was to enjoy from son to 
grandson the income derivable from the land. 
If the service fto be rendered) as per the above 
agreement suffered default either by the said 
grantee or, after him, b}’ his descendants, of the 
wet and dry lands etc., and the residential sites, 
etc., granted, barring the manaikattu and 
kattukoppu, the said grantee or his descendants 
would give up the rest of the lauds. 

Held : that the document meant that if default 
was made in the service, then the defendants 
should have no longer any right to the income of 
the lands, but that they should be allowed to 
keep the site and superstructure. [097 C2 P698G13 

(c) Civil P. C., S. 11— Constf-uction of a 
grant In a previous suit is binding on tJie parHes^ 
even In respect of yropertles not involved in that 
suit. 

Where a document has been construed in a 
suit between the parties that construction even 
if erroneous, is binding on them in subsequent 
suits relating to the property not involved in the 
original .suit. [P 697.C 1] 

(d) Civil P. C.. O. 41. B. 23—Dtfciaiow of trial 
Court reversed and additional issues retnttted to 
it for trial—Remand is 7iot on preliminary pointy 
and is not appealable. 

Where trial Court has completely decided a 
case, blit in appeal that decision is reversed and 
additional issues are remitted to the trial Court, 
the leuieiid is not <i remand on a preliminary* 
point and honcj is not appealable under O. 41 , R, 

LP 697 C 1) 

A. Krishnawaini Aiyara.ndi 5. (Su6ra- 
maniya Aiyat —for Appellant. 

T.R. Venkataiam bastri and F*. 
daram Aiyar —for Respondents. • 

Judgment.— This case has had a long 
history. The plaintiff's are the trustees 
of the Brahmapureswara Swamy Kovil 
HI the village of Pasupathi Kovil, and 
they sue the defendants, who were tho 
temple drummer and his brother, for the 
delivery of a certain house and mesne 
profits. In consequence of the course 
that this case has taken, it becomes 
important to examine the pleadings with 
some Care. The plaint alleges that in 
1880 the trustees permitted the 1st 
defendant and his two deceased elder 
brothers to reside in a house which was 
built by the former trustees of the temple 
on a certain site belonging to the temple 
for occupation by tlie pipers who did 

melam service in the temple. In return 

for this permission the defendant and his 
brothers undertook to do melam service 
in the temple living in the house rent 
free so long ^ they did that serviee, 
under an» obligation to deliver up 
possession of the house ‘in case they 
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failed to perform the melam service or 
the trustees dispensed with their services. 
As the 1st defendant had discontinued his 
melatn service from Chitrai 1916 he was 
bound to deliver possession of the house. 
A notice was sent by the plaintiffs to the 
1st defendant on 14'—11—1916 demand" 
ing possession. The defendant replied on 
13—12—1916 contending that the house 
did not belong to the temple. The 
plaint continues that in case the oral 
agreement set up i. e., the agreement of 
1 : 580 , IS held to be invalid, the present 
trustees are entitled to possession as the 
1st defendant has been simply living in 
the house as a licensee of the prior 
trustees. The cause of action is said to 
have arisen in Chitrai 1916, when the Ist 
defendant ceased to do his service. In 
the written statement the defendants 
admit that the ground site belongs to the 
temple, and they set up that, as con¬ 
sideration for the melam service, the 
trustees granted to the Inother^ of the 
1st defendant the sites in question and 
nanja, punja etc., pertaining to a quarter 
pangu (share) in the village as manyam. 
They refer to a registered agreement 
dated the 21st of July 1880. They fur¬ 
ther say that during the time of the Ist 
plaintiff as trustee, the trustees leased 
out the lands and paid the defendants 64 
kalams of paddy every year and when 
the defendants demanded payment of 108 
kalams of paddy due to them, they 
brought this suit. They further plead that 
the grant cannot bo resumed as the de¬ 
fendants’ right has been established. 

Of the issues framed only two need be 

referred to here, viz:— 

1. Whether the plaiut house sites were gran¬ 
ted to the defaudants’ ancestors on the terms and 

conditions set forth ill the plaint, i. e., the oral 

a^eenient^. given to the defendants’ 

ancestors absolutely as contended for the defen- 


dents } . r e 

The District Munsif found m favour of 

the plaintiflfs. He examined the a^-ee- 

Sent o£ the 2lBt July 1880 wh.oh as 
Bx. 1 ioi the case, and found that it did 
not grant an irresuinable '“^in to the 

defendants. He also found fUAir 

defendants had not been rendermo 
services. On appeal to the S'^bordinate 
Judge he observed that the plaintiffs gave 
up their rights to recover possession of 
the suit house and mesne profits and 
they only sought to recover possession oi 
the sites. This is also- apparent from tne 


judgment of the District Munsif. Th© 
Subordinate Judge found that the oral 
agreement set up in tbe plaint was false. 
He then goes on to consider the terms of 
Ex. I and at the end of paragraph 8 of 
his judgment says ; 

I'fiud that plaintiffs are entitled to recover 
possession of the suit sites in case the defendanta 
make default in rendering the services of peria- 
melani and chinnatn elam to the temple without 
any default on the part of the plaintiffs to act 
according to the terms embodied in Ex. 1. 

The Subordinate Judge remanded 
the suit to the District Munsif to con* 
sider the three points set out in his judg" 
ment and framed three additional issues. 
The District Munsiff at the re-hearing, 
decided on the three issues that the lands 
pertaining to the quarter pangu never 
went into the possession of the defen¬ 
dants and that tbe. plaintiffs were given 
possession with the defendants consent. 
He also found that the plaintiffs paid the 
emoluments due to the defendants^ up to 
the time when the defendants failed to 
render services of periamelam and 
chinnamelam to the temple. It appears, 
by the way, that this latter service was 
never performed and no complaint or 
question seems to arise with regard to it. 
The District Munsif also found that the 
defendants had wilfully ceased to render 
the services even after they had been 
paid. He remarks at the end of his judg 


was sought to be contended that the house 

site was given as consideration for th® 
removing from ^lanojiappan Chavadi and that 
the lands were consideration tor the * 




J.1_ 


trial. 

The Subordinate Judge to whom an 
appeal was taken, remarks that the pre 
vious Subordinate Judge considered the 
effect of E>:. 1 and that the suit has been 
developed into one based on the agree¬ 
ment Ex. 1; but there are no allegations 
in the plaint as to how the plaintins 
were entitled under the provisions of that 
document to recover possession of the 
suit sites. He finds that the sites are not 
liable to be given up and that he is not 
bound by the observations of the nm 
Subordinate Judge with regard to the 
effect of that document. He also finds 
that as the plaintiffs did not canj out 

their part of tbe contract, ^ 

the defendants in possession of the lanas, 
they cannot enforce the remaining terms 

of the contract, and that so « 

plaintiffs have not established that they 



aUEUSAMI PlLIiAI V, YEEEABHADRA (Odgers, J.) 


Madras 697 




_cf pudHo the defendants the entire 

Wooihe Irbm the Vlth pangu of lands, they 
4 fcre not entitled to their service. As to 
the reasons which led to the cessation of 
the services by the defendants, he says be 
cannot come to a conclusion on the evi¬ 
dence before him. 

The points taken in second appeal are 
-three: 

1. The second Subordinate Judge from 
whose judgment the second appeal is 
now taken, was not entitled to 
review the decision of the previous Sub¬ 
ordinate Judge as to Ex. 1. 

2. An appeal ought to have been pre¬ 
ferred against the remand order. 

3 The inam is resumable. 

Now as to the first contention certain 
cases have been quoted to show that 
where for instance, a will has been con¬ 
strued in a suit between the parties, that 
construction, even if erroneous, is binding 
on them in subseqnent suits relating to 
the properly not involved in the original 
suit, Secretary of State v. Maharajah of 
Venhatagiri (l) ; compare also Latchuma- 
mal V. Gangammal (2) ; and Hook v. Ad~ 
ministrator General of Bengal (3). It is 
not disputed by the learned vakil for the 
defendants that such is the law. But 
what he says is that although the first 
Subordinate Judge used the word “I 
dnd” that does not affect a finding or 
decision on the construction of Ex. 1, and 
he points to the fact that in the latter 
part of the third of the issues, which he 
framed for the first time on remanding 
<7he case, he says : 

And if so, whether they (i. e., the defendants) 
are not liable to surrender possession of the suit 
eites to the plaintiffs. 

It is difficult to see how this could be 
reviewed if he had already given a bind¬ 
ing finding as to the effect of the docu¬ 
ment. I am inclined to think that this 
is right and that the second Subordinate 
Judge was not concluded by the obser¬ 
vations made in the remand order. 

Next, as to the obligation on the defen¬ 
dants to have appealed from the remand 
order: this is clearly not a remand on a 
preliminary point within the meaning of 
the decision in. Bamachandra Joshi v. 

Kassim (4) ; and if it is not a re¬ 
mand on a preliminary point under 0.41 


(X> [1016] 4 li. W. 188=81 M. 1., J. 07=85 I. C. 

S66=(1916) 8 M.W. N. 96. 

(0) [1911] 3A Mad. 79=(1910) M.W. N. 693. 

<S) [1991] 48 Oal. 499=481. A.187 (P. G.). 
•<4K1898] U Mad. 907. 


B. 23, there is no appeal. (Athappa 
Chetty V. Bainanatham Ghetty (5), and 
Venkatasuhbaraytidu v. Zamindar of 
Nuzvid (6). 

The next point argued for the appellant 
is that the inam is resumable and con¬ 
ditional on the performance of service 
and that, on the termination of the 
service, the inam can. be resumed and no 
occupation is permissible after such ter¬ 
mination. I cannot agree that Ex. 1 is a 
grant in lieu of wages for services. I 
think it is clear from Ex. G, which ^ is 
admissible in evidence, that it was in¬ 
tended that the defendants should get 
the whole of the produce of the land in 
question and that a fixed sum for wages 
was never stipulated for. The second 
Subordinate Judge deduces this largely 
from Ex. 2. It is contended that from 
1892 to 1916 the defendants handed over 
the lands to the trustees and the latter 
paid them the produce. But I am in¬ 
clined to think that the fact is that the 
defendants were never in occupation of 
the lands ; and so long as they received 
the produce, they, were entitled to, there 
was no point in having divided cultiva¬ 
tion. We really are thrown back in this 
case on the terms of Ex. 1. It cannot 
be said that Ex. 1 does not enter into 
the case because, although it finds na 
l)lace whatever in the plaint, it is 
pleaded in the written statement, and it 
is perfectly clear that an issue was taken 
on Ex.l it sets out that, in consideration 
of melam service, the trustees have 
granted to the defendant’s ancestor 10 
mahs and 35 kulies of >wet and dry lands 
due for the one-fourth share and the 
thatched construction and the vacant 
site and other lands belonging thereto. 
The aforesaid ancestor is to reside from 
son to grandson in succession in the house 
with thatched construction mentioned 
thereunder ; and he has to construct a 
house for the residence of the dancing 
girl on the vacant site adjoining the said 
construction. For the wages of service 
and the prasadams due every year to the 
defendants* ancestor he the latter shall 
enjoy from son to grandson the income 
derivable from the land. This must 
mean the whole income of the land. I 
may here express my obligation to the 
Chief Interpreter of this Court who at 
_ my request has translated the entire 

(6) [1919] 10 U \V. 3^^87 M. IWrsae: 

(6) [1991] 19 L. NV. 687=60 I, G. 609. 
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documenfc. In default of service the fol¬ 
lowing clause is to have effect : 

If the service (to be rendered) as per the above 
agreement suffers default either by the said 
Ramasami or, after him, by his descendants, of 
the wet and dry lands, etc., and the residential 
sites, etc., granted by the said Panchayat Pancha- 
nadam Pillai and others, barring the “manaikattu 
and kattukoppu. This may mean either “site 
and superstructure” or, “superstructure of the 
site”, but mors probably “ground and superstruc¬ 
ture. inhabited by the said Bamasami ‘aud men¬ 
tioned herein ; the said Ramasami or his descen¬ 
dants shall give up the rest of the lands to the 
said Panchayat Paiichanadam Pillai and 
others. 

The question is as to the meaning of 
“manaikattu and kattukoppu.” The 
Chief Interpreter says that the more pro¬ 
bable meaning is ground and superstruc¬ 
ture. The superstructure referred to must 
be the thatched construction referred to 


# 

For these reasons, I am of opinion that 
the second appeal should be dismissed 
with costs. 

Appeal dis77iissedt 

A.I.R. 1926 Madras 693 

Same SAM, J. 

Lahmia —Appellant. 

V. 

Mazur Hannisa —Respondent. 

Appeal No. 62 of 1924, Decided on 28tb 
January 1926, from the appellate order 
of the Sub-J., Kistna, D/- 16th October 
1923, in Appeal Suit No. 115 of 1923. 

(a) Limitation Act, Art. 182— Different 
reliefs. 

Where later application for execution i)rays for 
reliefs different from those in the earlier one, it 
cannot be considered as a revival ‘of the earlier 
one. [P. 699, C. 1] 


in the earlier part of the document, for 
the house on the vacant Tsite was not at 
the time of Ex. A constructed. It is 
said that the defendants have, at their 
own costs, either entirely replaced or 
considerably altered the existing house. 
I think, therefore, that on the best con¬ 
sideration I can give to it the document 
means that if default is made—as default 
undoubtebly has been made—in the ser¬ 
vice, then the defendants should have no 
longer any right to the income of the 
lands, but they shall be allowed to keep 
the site and superstructure. In Vadis- 
apa Appaadora v. Vyrsickerla Veera' 
lhadrarajii Bahadur (7), it is pointed 
out that, in the case of a grant, burdened 
with service the grant is not resumable 
merely because the necessity for service 
has ceased, though it will be liable to 
forfeiture in case of wilful failure in the 
performance of service. Here there is no 
finding as to the reason that led to the 
cessation of the service by the defendants 
and there is certainly no finding tliat it 
was wilful. I think, therefore, that hav¬ 
ing regard to the provisions of Ex, 1, it 
must be held that the plaintiffs have not 
established a case for the recovery of 
these sites. One can hardly feel any 
sympathy for ' them, for they went to 
Court apparently wilfully suppressing the 
existence of Ex. 1. The oral arrangement 
they set up of 1880 has been found to be 
false and their case of mere ijermission 
or license—unlikely on the face of it is 
directly negatived by Ex. 1. 

(7) [1911] 2 M. W. N. 406=12 1. C. 487. 


(6) Limitation Act, Art. 182— Suspension —» 
Siiit by claimant^No injunction stopping execu¬ 
tion—No suspension is caused. 

Unless there is any injunction stopping execu¬ 
tion any intermediate suit by a claimant aud nob 
by the decree-holder will not cause suspension ot 
the execntioji proceedings. Unless there was a sus¬ 
pension without an}' default on decree-holder’s 
part, the principle of revival of a former execu¬ 
tion petition cannot be utilized in favour of the 
decree-holder. [P. 699, C. IJ 

(c) Limitation Act, Art. 180— Revival theory- 
does not apply. 

In the case of application for delivery the revi¬ 
val theory does not apply. The only question is 
when the right to apply accrued. [P. 699, C. 2]. 

P. Soinasimdaram —for Appellant, 

Judgment.— This Civil Miscellaneous- 
Second Appeal arises in the execution of 
a decree in C. S. No. 316 of 1912, dated 
6-1-1915. The decree was obtained by 
the respondent against her husband the 
appellant. The first execution petition' 
was filed on 20-9-1915. The appellant's- 
immovable • property was attached.. 
There was a claim petition. It was dis¬ 
missed on 26-2-1916. The attached pro¬ 
perty was sold in September 1916 and 
the sale was confirmed on 10-10-1916. 
Meanwhile the defeated claimant filed an 
original suit to establish his right, 0. S. 
No. 420 of 1916. This was dismissed on 
9-11-1917. An appeal to the Sub-Court,. 
A. S. No. 55 of 1918, was dismissed on 
13-11-1919. The decree-holder then filedi 
a petition for further execution, E. P. 
No. 44 of 1920, dated 13-11-1919. She 
was asked to state how her petition 
which was more than three years from the 
earlier petition was not barred. She 
gave no explanation. She asked for 
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within three years from the time the right 


i 

iiSther time. After time waa extended 
twioe'^he following order was passed. 
“‘dSine can no longer be granted. Rejeo- 
teci.’* ‘ It does not appear on what ground 
it w^s rejected. If it was rejected on the 
ground that it was out of time, pos^bly 
the order may be res judicata : see Vya' 
puH Koundan Y. Chidambara Mudahar 
(1). Bub it is not clear to me that it 
was dismissed as barred. Anyhow the 
point will have to be considered now. 
The deoree“holder then filed the present 
petition on 21*2-1922. In this petition 
she prays for arrest of the appellant. She 
also applied in C. M. P. No. 2096 of 1922 
for delivery of the property which was 
sold in 1916. The District Munsiff held 
both the petitions to be barred and dis* 
missed them. There was an appeal to 
the Subordinate Judge of Masulipatam. 
He held that E. P. No. 14 of 1920. dated 
13-11-1919. must be regarded as a continu- 
a'^ion of her execution petition in 1915 
on account of the intervening suit by 
the claimant which terminated in 1919 
and therefore that that application was 
not barred and the lu'eseut application, 
which is within three years from that, is 
also not barred. But this ground of the 
Subordinate Judge cannot bo upheld. The 
■execution petition of 1915 was for 
attachment of property and sale. The 
petitions of 1919 and 1922 were for 
arrest. As the reliefs are entirely differ¬ 
ent, the later execution cannot be consi¬ 
dered to be a revival of the earlier execu¬ 
tion petition. Moreover the intermedi¬ 
ate suit was by the claiinaut and not by 
,the decree-holder. There was no order 
in execution suspending her right to exe¬ 
cute. There was no order of injunction 
in the suit stopping further execution. 
Not unless there was a suspension with¬ 
out any default on her part can the prin¬ 
ciple of revival of a former execution 
petition bo utilized in favour of the appel¬ 
lant, The result is it must be hold that 
IB. P.No. 110 of 1922 is barred and should 
be dismissed with costs throughout. 

The other petition, C. M, P. No, 2096 
of 1922. for delivery of property was not 
dealt with by the 'Subordinate Judge in 
his order apparently by an oversight. 
To prevent any misconception as to its 
termination 1 must deal with it. Under 
Artiole 181 of the Limitation Act the 
'application for delivery must l>e ma^ 
■ ' Vl) [10141 87 Mad. ‘814=18 I. C. 6^7=24 M. 1.. 
X.86, 


to apply accrues. Such right accrued cm 
10-10-1916 when the sale was confirmed. 
The respondent has not appeared before 
me and has not assisted me. I tried my 
best to find out in the record something 
to help her to save her application for 
delivery of in’operty and the learned 
vakil for the api>ellant has placed the 
facts fairly before me. I am not able to 
find anything to help her. Though the 
intermediate suit by the claimant relates 
to the matter of the house and though in 
this respect the application for delivery 
is different from the application for 
arrest, still it is difiulb see how it 
suspends her right, and how the applica¬ 
tion for delivery can be distinguished 
from the application for arrest. In the 
case of application for delivery we have! 
nothing to do with the revival theorj. 
The only question is when the right to 
apply accrued. It is a different article 
that governs an application for delivery, 
and as this application is more than three 
years from the confirmation of sale, this 
also must ha held to be barred. The 
result is, in this matter also the District 
Munsif’s order is restored. 

Appeal allowed. 
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Spenc er and Ramesam, JJ. 

(Chinna) Mimuswami Nayudii —Plain¬ 
tiff—Api^ellant. 


V. 


Da- 


SayalaganaNayuda and aiiothe 
fendants— Resix^ndents. 

Appeal No. 431 of 1922, Decided on 
5fch March 1925, against the decree of 
the Sub-J., Chingleput, in Original Suit 
No. 46 of 1920. 

sji Treus/tfr of Property Act. S. 130— BiylU 
under agreement to obtain reconveyance uf proper^ 
ty soM. {5 assignable—Transfer of Property Act, 
S, 14. 

A right under an executory cv.>utract to exer* 
oiae an option at a certain future date to obtaiu 
a reconveyance of immovable property at a 
certain price is assignable. 

J ,—Such a transaction does nob 
offend the rule against perpetuities as it does not 
create an interest in land iu ludia, whatever the 
rule in Bnglaud may be. [P. 700,0.1, P. 704, C. 1] 

C. V. Anantakrishna Ayyar —for Ap¬ 
pellant. 

S. Puruda .4c?varipar — for Respon¬ 
dents. 
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: Spencer, J. —On 28th January 1891 
"Venkatasubrahmanya Ayyar, on behalf 
of himself and his minor son Krishna- 
swami Ayyar, sold the village of Siyatti 
:to Venkatapathi Nayudu for a consider¬ 
ation of Es. 10,000. On the same day 
the parties executed what is termed a 
counterpart document, by which the 
.purchaser Venkatapathi Nayudu agreed 
to reconvey the village for the same con¬ 
sideration of Es. 10,000 if the vendor 
made an application for that purpose in 
the month of Ani 30 years later. Ven* 
katasubrabmanya Ayyar died in 1899, 
leaving Krishnaswami Ayyar, his only 
son, surviving him. Krishnaswami 
Ayyar assigned his interest under the 
counterpart agreement, Exhibit B (l), to 
the plaintiff in this suit for a consider- 
-ation of Rs. 19,200 out of which Es. 
10,000 were to be paid to get a recom 
veyance according to the terms of that 
■document. 


The plaintiff’s suit was dismissed in the 
Court of the Subordinate Judge of Chin- 
gleput on the ground that there was no 
completed agreement, but only a stand¬ 
ing offer, the beiiefife of which could not 
be assigned to a stranger. I am unable 
to agree with the learned Suboi'dinate 
Judge upon this point. In my view 
Exhibit B (l) was a contract containing 
an undertaking on the part of the purch¬ 
aser to accept an offer of repurchase if 
made by the vendor for a certain amount 
at'a certain future time. In other words, 
‘what Krishnaswami Ayyar assigned 
ito the x'^h'^i^^tiff was the right under 
an executory contract to exercise an 
^option at a certain future date to obtain 
a conveyance of immovable proi^erty at a 
certain prioe. An offer or proposal 
cannot of course be enforced till it is ac¬ 
cepted : but here the parties had gone 
beyond the stage of proposal and had 
entered into a contract which was sup¬ 
ported by consideration, as was found in 
the trial Court. As the learned Sub¬ 
ordinate Judge observed : 

Sivatli village was sold by Veiikataasubrah- 
manyaAvyar for Rs. 10.000 plus the benefit of 
getting back the village under the conditions 
mentioned in lOxhibit B (!)• 


Tlio fact that Venkatasubrahmanya 
Ayyar ‘had sold the village to Venkata- 
Xiathi Kayudu was the consideration for 
executing this agreement for a reconvey¬ 
ance. The terms pf the agreement bet¬ 
ween the parties were as follows : 


As I have this day purchased absolutely for 
Rs.10,000 the entire village of Siyatti which 
belongs to you in the Oonjeeveram taluk, Ching- 
leput district, and in which you hold 
ekabhoga mirasi right and the right to 
cultivate, I shall again convey to you the said 
village after a period of 30 years from* this date, 
i. e., in the Ani cultivation season of the 30th 
year in case you wish to have the village again, 
and on your paying the said sum of Rs. 10,000 
to me. 


The translation does not exactly repro¬ 
duce the Tamil. There is an emphasis 
on the word “yoi^” where it occurs after 
the words ‘*1 shall convey to” but there 
is no condition to the effect that the pur¬ 
chaser would reconvey the village only 
to the vendor and no proviso that both 
of them should be alive on the date fixed 
for tendering Rs. 10,000 and writing a 
deed of reconveyance. In the normal 
expectation of human life in this Presi¬ 
dency it was improbable that both seller 
and purchaser should be alive 30 years 
after the date of contracting. The Sub¬ 
ordinate Judge, who knows Tamil, was of 
opinion that the word **th(ingalukai’* 
should not, in the context where it OC' 
ours, be interpreted to mean that Venka¬ 
tapathi Nayudu undertook to reoonvey 
the property to Venkatasubramanya 
Ayyar personally and not to his heirs or 
assigns. 

I agree with him. I think that there 
was no personal element in this trans¬ 
action which would make the contract 
incapable of being specifically enforced 
under S. 21 (b) of the Specific Relief Act. 

In this Court the main contest has 
raged over the question whether the 
Exhibit B (l) was assignable before the 
sum of Rs. 10,000 was tendered. Under 
S. 23 (6) of the Specific Relief Act the 
representative in interest of a party to a 
contract may ordinarily obtain specific 
performance of it,'provided that no per¬ 
sonal quality of any party to the con¬ 
tract is a material ingredient. The Sub¬ 
ordinate Judge has been led into some 
confusion of thought l)y a consideration 
of the case of Helby v. Matthews (l). He 
has also allowed himself to be led into a 
discussion of "option contracts, what¬ 
ever they may be, and his judgment is 
vitiated by a reference to American autho¬ 
rities, a practice which has been con¬ 
demned by the Privy’Oounoil. The case of 
Helby v. Mattheios (l) was peculiar 


(1) [1895] A. C. 
232=43 W. 
J. P. 20. 


471=64 L. J. Q. B. 465=11 R. 
R. 561=72 L. T 841=60 
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in that it dealt with what is Ani in the 30th year after 1891, and 
known as a hire inirohaso contract, there is no vagueness upon the point of 
■RrAWftr nhfcained on hire a piano time for performance. It is as if Venkata- 


in that it dealt with what is 
known as a hire purchase contract. 
Brewster obtained on hire a piano 
and, after paying a certain number 
of monthly instalments, he pawned the 
piano with the respondents who refused 
to give it up to the owners (the plaintiffs). 
It was held by the House of Lords that 
there was no agreement between Brews¬ 
ter and the appellants that he should 
buy the piano. Before he paid the 36th 
and last instalment there should be no 
right by purchase in the hirer, and he 
was not bound to keep the piano till he 
had paid every one of the 36 monthly 
instalments ; and as the owners could 
not compel him to buy, it was neither a 
purchase cor an agreement to buy within 
the words of S. 9 of the Factor’s Act of 
1889, until the hirer completed the con¬ 
ditions necessary for a sale by making 
the last payment and exercising his 
option to purchase the piano. There is 
no complete analogy between that case 
and the present one. 

' The case of Papa Naidu v. Munisamy 
Aiyar (2), to the decision of which my 
learned brother was a party, has been 
cited before us, as it was held that what 
was agreed upon in that case constituted 
not a complete agreement but a mere 
standing offer. The purchaser of certain 
lands agreed to execute a reconveyance on 
payment of Rs. 800 within the 30th day 
of Vikasi in any year whatsoever. It 
appears to me that that agreement was 
not enforceable; for the simple reason 
that there was no mutuality and no time 
fixed for performance. Apparently the 
promisor in that case agreed to sell upon 
demand before a certain date in any year, 
but as there was no time limit and no 
consideration for keeping the offer open 
for an indefinite time, the promisor was 
entitled to withdraw at any time before 
the promisee applied for performance. 

At the end of paragraph 11 of his judg¬ 
ment the Subordinate Judge has con¬ 
founded the tender, which was to bo 
made in future, with the proposal or 
offer which must form the basis of every 
completed agreement. The real offer 
and acceptance were made on the same 
date as the sale. The date upon which 
the purchaser agi'eed to accept a tender 
of 10,000 for the purpose of rooonvey- 
ing the village of Siyatti to the seller 
is qu ite certain, namely, the month of 
W A. L R. 19S8 Mad. 16. ~~ 


pathi had said to Yenkatasubrahmanya 
Ayyar : 

lu oonsideratioB of your having sold me the 
village of Siyatti this day for Rs. 8,000 I under¬ 
take, if you come to me in the month of June, 
30 years hence and tender me a similar amount 
of Rs. 8,000 I will accept it and will execute to 
you a reconveyance of that property. 

Upon Subrahmanya Ayyar’s acceptance-, 
of this offer the contract was put in 
writing and the contract was then re¬ 
gistered. Whether the suit document 
and the sale-deed executed on the same; 
day should be treated as a mortgage by 
conditional sale or a sale with a simul¬ 
taneous but independent agreement for 
reconveyance is not of material conse¬ 
quence, except upon the point of assign- 
ability. The plaintiff says he tendered. 
Rs. 10,000 on 19th June 1920 and upon 
the defendant biding himself, he gave 
him a registered notice of his willingness . 
to pay the amount, to which the defen¬ 
dant replied refusing to receive it. The 
Subordinate Judge has found that there 
was a valid tender as alleged in the 
plaint, and there is no question of limita¬ 
tion, as sometimes arises when it is 
doubtful whether a particular transac¬ 
tion is a mortgage or an independent 
agreement for reconveyance. 

The decisions in Venkatesiva7a Ahjar 
Y. Raman Namhudri (3) and Narasimjerji 
Gyanagerji v. Panaga^iti Parthasaradhi 

(4) , support the appellant's contention 
that contracts of this nature are capable 
of assignment. The last-named decision 
has recently been reversed by the Privy 
Council in Narsingerji v. Parthasaradai 

(5) , but not on the question of the con¬ 
tract being assignable, as their Lordships 
found the transaction concerned to be of 
the nature of a mortgage rather than a 
sale, and there is no difficulty in treating 
a Aortgage interest as being assignable. 

The English cases of Buclhnid v. 
Papillon (6) and J/uin’ ies/tr Brewery 
Company v. Coombs (7). which were 
quoted as good law by McCardie, J.. 
in Country Hotel and Company v! 

London and North-Western Raihvau (8) 

(3) C1916:! 3 L. W. 435^33 I C. Gl«. 

(4) [1931J M. W. N. 510. 

(6) A. I. R 1924 P. C. 220. 

(6) [1866] 1 Eq. 477=19 Jnr. CC. 153. 

(7) [1901] 9Ch. 008=70 L. J. Oh Sl4-^ir 
T. L. R. 29l>=:82 L, T. 347. 

[lOlSl 2 K, B. 951. 
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Are authorities for the proposition that 
in Bnj'land options to purchase as well 
as contracts to sell are capable of assign¬ 
ment. 

If the suit contract was a mortgage, 
the mortgagor’s interest was unquestion¬ 
ably transferable. 

We have therefore, allowed the ques¬ 
tion to be argued whether Exhibit B-1, 
constituted a mortgage by conditional sale 
or an executory contract. A Bench of this 
Court )ias already expressed its opinion 
that this was a sale rather than a mort¬ 
gage [see the judgment in Second Appeal 
No. 2180 o/ 1915 exhibited as Exhibit 1 
(6)1 ; but this opinion was given prior to 
-the Privy Council decision in Nara- 
singerji v. Parthasarathi Baganam Gam 
(5), which reversed the judgment of 
Wallis, C. J., and Oldfield, J., in 
Narasingerj i Guanagerj i v. Panaganti 
Parth asaradh i (4), upon which the Sub¬ 
ordinate Judge relied for excluding the 
evidence of surrounding circumstances 
and deciding that Exhibit B-1 was not 
a mortgage. There is much to b® said 
in favour of either view, but it is un¬ 
necessary to pronounce iu favour of the 
view that we have here a transaction in 
■the form of a mortgage by conditional 
sale.. 

Again the insolvency of Venkata- 
suhrahmanya Ayyar did not affect the 
right of the plaintiff, seeing that the 
Official Assignee under an indenture of 
'^2nd February 1916, Exhibit BB, con- 
veyel the fatlier's interest to Krishna- 
swami, the insolvent's son, and that 
Krishnaswami’s widow under Exhibit BB 
released her riglit on iGtli February 1921 
in favour of the ])laintiff after both the 
father’s interest and the son’s interest 
liacl become combined in the son. 

The appeal must, for the above reasons, 
be allowed with costs throughout and 
“the suit must he remanded. A pre¬ 
liminary decree will be passed directing 
the defendants to execute a conveyance 
in proper form on stamp paper and to 
register the same within one week from 
tlie re-opening of the lower Court after 
the summer vacation and providing that 
on their failure to do so the Court will 
execute a conveyance of the suit pro¬ 
perties bo t!ie plaintiff on their behalf. 

The lower Court will take evidence 
as to the claim for mesne profits due 
from date of plaint and will pass a final 
decree after ascertiining what is due to 


plaintiff on that account. The plaintiff 
gives up his claim for damages for cut" 
ting of trees and depreciation of build¬ 
ings, etc., covered by the seventh issue. 
The defendant will be at liberty to draw 
out the purchase amount deposited in 
Court. 

Ratnesam, J. — (After stating facts» 
his Lordship proceeded.) The main points 
argued at great length before us relate to 
the effect of Exhibit B-1. Exhibits B 
and B-1 formed part of a single transac¬ 
tion and Exhibit B-1 is certainly suppor¬ 
ted by consideration. The respondent 
contended that the right created under it 
iu favour of Venkatasubrahmanya Ayyar 
and Krishnaswami Ayyar was purely 
personal and could not be assigned (Issue 
2-b). He also contended that it was an 
option to accept or refuse in June 1920 
and could be assigned only after the offer 
was accepted by the tender of the amount 
and thus ripened into a contract to sell 
and buy. He argues that before 14th 
June 1920 there was no agreement for 
sale and purchase and therefore there * 
was nothing to assign ; neither Subrah- 
mauya Ayyar nor Krishnaswami Ayyar 
lived up to that date, and no one else can 
accept an offer made to them. In other 
words, the option which an offeree has 
to refuse or accept an offer made to him, 
even if it can be cilleda right, is not 
such a right as can be assigned, so as to 
enable the assignee to accept the offer. 
The two aspects of the questions are to a 
certain extent connected. 

It is true that, in cases of sale and an 
agreement to resell and other similar 
cases such as a lease with covenant for 
sale or a hire with an agreement for pur-* 
chase, the second part of the transaction, 
where the vendee has an option, does not 
amount to an agreement for sale and 
purchase [vide Lord Ranelagh v. Melton 
(9), which was a case of lease with an 
option to purchase : Helby v. Matthews 
(l), which was followed and applied by 
Ayling. J., and myself in Papa Naidu v. 
Miiniswami Ayyar where there was 
no time fixed for the exercise of the 
option.] 

In all these cases, such a pre-contract 
[see per Lord Watson in Helby v. Matthews 
(1)] is, if not supported by consideration, 
a nudum pactum, but if it is supported by 
consideration (as in this case) it amounts 
to an undertaking on the part of the 
(9) (1864) 2 Dr. & S’n.. 278=62 E.a, 627. 
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offare^^o to wifehdrAW fcho oGfer, i.e., it 
19A ooiito^o^> ^ oonttaob for sal© and 
pacphiasOa but one nob to withdraw an 
ofiter« It is a oontracb precedent to the 
'Agceeiaeob for sale and purchase. If the 
'time fixed for the exercise of the option 
is any time within a certain date, the 
option may be exercised at any time 
within that date and will mature into a 
contract to buy and sell. But if the 
option is to be exercised at a certain 
-stated time, i.e., after the expiration of a 
certain period as in TJovd RdiicldQh v. 
Melton (9), or between certain points of 
'time as in this case, it would seem that 
the option cannot be irrevocably exer¬ 
cised earlier than the stated time. This 
seems to be the opinion of Kindersley, V< 
C., in Jjord Raiielagh v. Melton (9). Bub 
the question of assignability of the right 
of the optionee did nob arise in any of 
these eases. They do nob throw any light 
on that question. 

Prima facie, the rights of the parties to 
a contract are assignable—ToZ/tiirs^ v. 
Associated Portland Gement Manufac¬ 
turers (10) ; Tolhurst v. Associated Port¬ 
land Gement Manufacturers (ll). The 
same principle is embodied in S. 23 (b) of 
the Specific Relief Act unless **bhe 
personal quality of such a party is 
a material ingredient in the contract.*’ 
These words of the Indian Act seem to 
me exactly the same as the words used 
by Pry., ti. J., in his Specific Perfor¬ 
mance, S. 22o. see also Tolhurst v. 
Associated Portland Gement Mariufactur- 
(X2) where Lord Maonaghten uses the 
words “personal elements.” But he pro¬ 
ceeds to state in S. 229 : 

Where though the relation established by the 
ooutraot may have in it nothing personal, some 
previous personal relation of favour or otherwise 
between the oontraoting parties, has been a 
material motive to the ooutraot, it oan be eu- 
foroed by that person only. 

Mr. Varadachari relies on this state¬ 
ment of Pry, L. J., and on the previous 
relation between the parties to attract its 
application. But I do not find anything 
in S. 23 (W of the Specific Relief Act 
(which corresponds to S. 225 of Fry, L.J., 
■only) justifying an extension of it, so as 

(10) [1001] 3 K.B. 811. 

(11) [1003] 3 K.B. 66a 

.(13) [1903] A.O. 414=5»3 ri.J.K.B. 834=89 L.T 
106=19 T.L.R. 677=52 W.a 148, 


to cover a case to which S. 229 of Pry, 
L.J., could apply. The learned vakil 
referred to Vithoba Madhav v. Madhav 
Damador (13), Mohendra Nath Mookerjee 
V. Kali Proshad Joh uri (14) and Toomey 
V. Rama Shai (15) as examples of the 
application of this principle. There is no 
resemblance between this case and the 
cases Toomey v. Rama Shai (15) and 
Mohendra Nath Mookerjee v. Kali 
Proshad Johuri (14). Even the case 
Vithoba Madhav v. Madhav Damodar 
(13) is distinguishable. The berm of 30 
years, in my opinion, makes it clear that* 
the option was not intended to be 
personal. The parties could not have 
been so certain of the life of Subrah- 
manya Ayyar and Krishna^wami Ayyar 
up to the end of this time and could only 
have meant that the option might be 
exercised by them or their heirs. 

I may observe that the translation of 
Exhibit B at page 15 is not quite correct. 
The vernacular word “Thangalukkai” is a 
merely emphatic form of saying “you,” 
and though, if it occurs by itself, it may 
be translated as “you only” ; in this case 
it represents the vernacular idiom, the 
emphatic form being sometimes used when 
the word is repeated in the same sentence. 
There is no word for “only.” Mr. Vara¬ 
dachari also contended that even if there 
is nothing personal in the contract still 
the offeree only can accept an offer. This 
proposition is true of mere offers. But, 
in this case, we have an offer which is 
irrevocable under a contract and only the 
offeree has an option to accept or refuse. 
This does not stand on the same footing 
as a bare offer. To say that the rights of 
an offeree in a case of this kind do not 
descend to his heirs seems to me a re¬ 
petition of the argument about personal 
eljipient in another guise and the term of 
30 years seems to afford an answer to this 
ax^m^t as well. 

Mr. Varadachari has conceded that the 
family of Subrahmanya Ayyar was the 
object of Vonkabapabhi Nayudu’s bounty 

and Che option may be exercised by the 
heirs, but argued that it is not assignable. 
But this seems to be a distinction with¬ 
out any principle to support it. If a 
right can be transmitted to heir s, it is 

731=20 Bqmi". 

(14) [1903] 30 Oal. 366=7 C. W N 229 

(15) [1890] 17 ChI. W5. 
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equally assignable. I therefore think 
that the option can be assigned even 
before it matures into an agreement to 
sell and purchase. In England it was so 
held in Buckland v. Papillon (6.) 
Romilly, M. R., held that it was an inter¬ 
est under an agreement and vested in the 
assigns in bankruptcy (at page 483). On 
appeal Lord Chelmsford, L, 0., in Buck" 
land V. Papillon (16) said at page 71 : 

“I see no reason wby an option to take a lease 
should not be an interest in land ’ 

and lower down 

it cannot be contended successfully that a per¬ 
son "who may call for a lease at his own will and 
pleasure may not be looked upon as entitled to an 
agreement for a lease.” 

Under S. 54 of the Transfer of Property 
Act an agreement to sell, by itself, can¬ 
not create an interest in land ; much less 
can an option even if it is made irre¬ 
vocable by reason of a contract. But I 
do not see why the interest under the 
contract is not assignable as a right ex 
contractu if not as a right in rem. The 
case in Buckland v. Papillon (6) was 
referred to with approval by Lord Bind¬ 
ley in Tolhurst v. The Associated Portland 
Cement Manufacturers (1900) (12) and in 
County Hotel and Wine Co., Ltd, v. 
London and North-Western Railway Co,^ 
(8) by MoCardie, J. : see also Pry on 
Specific Performance S. 1105, and Red¬ 
man’s Landlord and Tenant, page 28, and 
Leake on Contracts, page 919, (l90l) 2 
Ch., 608. In this Court the assignability 
of an option was recognized in Venkates- 
wara Aiyar v. Raman Namhudri (3) and 
Narasingerji Gyanagerji v. Panaganti 
Parthasaradhi (4) modified by the Privy 
Council on another ground in Narasin- 
gerji v. Parthasaradhi Rayanam Garu 

(5). jr. 

The learned vakil for the respondent ♦ 
also contended that the option is. void as 
ofifending the rule against perpefruitijf. 
If it created an interest in land, this con¬ 
tention is correct. But in India it cannot 
create an interest in land, whatever the 
rule in England may be. As a right ex 
contractu intended to be exercised at a 
stated time (ranging within one month) 
by the optionees or their representative 
and assigns, it does not tie up the land 
and cannot offend the rule against per- 
petuities : see Charamudi v. Raghavulu 

(16) [1866] 2 Ch. 67=36 L.J. Ch. 81=12 Jur. 

N.S. 992=15 W.R. 92=15 LT. 378. 


Natudu (Ramesam. J.) 192fr 

(17) followed in Raja of Karvetnagar v. 
Yelayuda Reddy (18). 

The assignment to the plaintiff is 
therefore valid. The farther question 
argued by the appellant’s vakil that 
Exhibits B and B-1, bn their true con¬ 
struction, amount to a mortgage does hot 
arise. The fact of a long term is in 
favour of the appellant: see Swaminatha 
Aiyar V, Appasami Aiyar (19), Madhah 
Charan Das v. Rajani Mohan Das (20)^ 
and Modhu Siidan Das v. Rhidoy Mont 
Baistahi (21). The oral evidence as to 
the produce of the lands also seems to her 
in his favour, but there is no evidence as 
to the prices of grains in 1890. On the 
other hand Exhibits II, III, III {a) and. 
IV suggest that the lands are of poor 
quality and, on a former occasion, this- 
High Court held that, the documents do- 
not amount to a mortgage : Exhibit I (&)► 
This judgment does not constitute res-- 
judicata. It is not necessary to pursue- 
this point further. 

In the result I agree with my leaped 
brother that the appeal should bei- 
allowed and with the order proposed hy 
him. 

Appeal allowed. 


^_ _ __ 

(17) [1915] 39 Mad. 462=28 M.L.J. 471=23 IC. 
871=(1915) M.W.N. 596. 

(18) [1915] 18 M.L.T. 83=29 I.C. 435. 

(19) [1915] 27 M.L.J. 686=27 I.C. 305={1914) 
M.W.N. 906. 

(20) [1921] 64 LO. 683. 

(21) [1901]6 O.W.N. 192. 
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Permanejit Fu?id, Ltd, — Da- 

f ^dant“Appellant. 

V. 

T, Sadasiva Rao '— Plaintiff—Respon- 


^ dent. 

Second Appeal No. 1147 of 1922, De¬ 
cided on 5th January 1926, from the de¬ 
cree of the Diat. J.. West Tanjore, in A. 

S. No. 653 of 1920. 

^ Company — Secretary dismissed by Direc¬ 
tors—Dismissal conjirmed tn Company's meeting 
which was irregular for want of proper notice 
— Secretary cannot sue for cancelling di¬ 
missal. 

The Secretary of a Company ‘was dismissed 
from the office by the Directors after three 
months* notice. At a general meeting 'of the 
Company the order of the Directors was cancelled 
and the meeting was adjourned. At the adjourned 
meeting the previous resolution was in turn can* 
celled and the dismissal of the respondent con¬ 
firmed. The respondent then filed a suit for a 
declaration that this last resolution was not legal 
and that he was entitled to continue as Secretary 
A and also for arrears of pay. It .was found that 
proper notice of the resolution to be worked at the 
adjourned meeting was not given. 

Held : that the resolution was a matter within 
the powers of the Company and >it was not open 
to the plaintiff to treat it as void ; {English Case 
Liw discussed.) fP 705 C 1, 2] 

P, S. Chandrasekhar an for A. Krishna' 


swami Aiyar —for Appellant. 

B, Sitaram Rao and T, Appaji Rao — 
for Respondent. 

Judgment. —The respondent in this 
case was the Secretary of the Tanjore 
Permanent Fund. He was dismissed from 
the oflioe by the Directors of the Com¬ 
pany on the I6th of May 1918, after re¬ 
ceiving three months’ notice. At a gene¬ 
ral meeting of the Company held on the 
^ 24th of June 1918, the order of the 
Directors was oanoelled and the meeting 
was adjourned to the 30th of June. At 
this adjourned n](^eting the resolution of 
the 24th June was in turn 'cancelled and 
the dismissal of the respondent confirmed. 
On 18th of July 1918 the respondent 
filed this suit for a declaration that this 
last resolution was not legal and that he 
was entitled to oontinue as Secretary and 
also for arrears of pay. His suit was dis- 
mii^d in the Diatriot Munsif’s Court, but 
in the lower appellate Court the District 
Judge found that the resolution of 30th 
June was irregular and illegal and gave 
A the plaintiff a decree for arrears of salary 
and Rs. 500 damagos. An additional 
finding was called ferr and the District 
Judge has found that proper notice of the 

19S6 M/89 A 90 
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resolution to be worked at the meeting of 
30th June was not given, and he has 
stated that what he meant by the words 
in his original judgment : 

These resolutions were merely -quoted to show 
that the Company maintained the general posi¬ 
tion taken up by them on 30th June. 1918, 

was that 

from the subsequent resolution it can be in¬ 
ferred that the corporate body accepted and rati¬ 
fied the cancellation made on 30th June 1918, 
that in any event the corporate body never 
wanted to go back on what was done at the meet¬ 
ing of 30th June 1918, and that in either view 
the defendant did not want to rely on the subse¬ 
quent conduct as an answer to plaintifi*s'case. 

The question for consideration is whe¬ 
ther the irregularity in the meeting of 
the 30th June gives ground for plaintiff’s 
suit. At that meeting a resolution was 
passed that the dismissal of the plaintiff* 
should stand. Such a resolution was 
within the powers of the meeting and it 
would appear that the resolution has 
been accepted and acted upon by the 
Company. Can, therefore, the plaintiff* be 
now heard to say that by reason of the 
irregularity the action of the Company is 
rendered ultra vires ? The question is a 
somewhat difficult one and I can find no 
direct authority on the matter, but it 
does appear from the cases cited that 
when a Company does a certain act, al¬ 
though in an irregular manner, a creditor 
has no right to contend that such an act 
is void as regards himself. The cases 
cited are Brotvne v. La Trinidad (l), In 
re Miller s Dale and Askwood Dale Lime 
Co. (2), MacDougall v. Gardiner (3) and 
In re Oxted Motor Company Limited (4). 
These are all cases of irregular proceduro 
by a company in which the Courts held 
that the irregularity did 'not vitiate the 
proceedings. The facts of the case in 
Broivne v. La Trinidad (l) are not really 
applicable here ; for that was concerned 

meeting of the Board 
prior to the general meeting 
whioli TMtoed the resolution. In re 

Dale and Ashtcood Dale Lime 
Co, (2) a Company at an irregular meet¬ 
ing decided to raise new capital ; it was 
held that where a Director took shares in 
the capital raised in accordance with the 
resolution he was precluded from object- 
to the validity of the resolution. 

[1887] 37 Ch. D. 1. 

303=31 

W.R. 19i=5S Ii.T. 69t. 

[1875] 1 Ch. D. 13, 

[1921] 3 K.B. «2. 
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Again in In re Oxtel Motor Company 
Limited (4) a resolution to wind up a 
Company voluntarily was passed by two 
of the shareholders, Although no proper 
notice had been given of the meeting it 
was held that the creditbrs ^uld not im¬ 
peach the validity of the resolution when 
the shareholders of the Company acting 
together had waived the formalities re¬ 
quired by the Companies Act. At page 
39 Greer, J., observed : 

It may also ba said that \Yhether the notice 
required by S. 69 has baea duly givea or not this 
is a matter that concerns the shareholders alone, 
because the Legislature has given the shareholders 
the right to say whether or not a Company shall 
be voluntarily wound up. 

and he relies on the decision of the 
Court of appeal in In re Express Eiigi* 
neering Works, Ltd, (5). In MacDoiigall 
V. Gardiner (3) a meeting was adjourned 
without taking a poll. A suit filed 
by one of the shareholders for an injunc¬ 
tion restraining the Directors from carry¬ 
ing out the proposed arrangement was 
held to be unsustainable as it asked for 
the interference of the Court in the ordi¬ 
nary management of the Company. It no 
doubt appears that at the meeting of the 
30th June objection as to want of notice 
was taken, but the objection was overruled 
and the meeting proceeded to pass the 
resolution complained of. It was open to 
any of the shareholders who took this 
objection to call a further meeting after 
due notice in order to upset the resolu¬ 
tion already passed, but no such action 
has been taken. On the contrary the 
irregular resolution has subsequently been 
accepted and acted upon. Consequently, 
applying the principle laid down in the 
above cited cases, I think that this reso¬ 
lution was a matter within the powers of 
the Company and tliat it is not open to 
the plaintitf to treat it as void. In Mac- 
Dougall v. Gardiner (3) Mellish, h. J., 
says A 9 

In lily opiaiou, if the thing complainea of is a 
thing which io substance the majority of the 
Company are entitled to do, or if something has 
been done irregularly which the majority of the 
Company are entitled to do regularly, or if some¬ 
thing has been done illegally which the ma](^ity 
of the Company are entitled to do legally, there 
can be no use in having a litigation about it, the 
ultimata end of which is only that a meeting has 
to be called, and the.i ultimately the majority 
gets its wishes. 

Those remarks apply very usefully to 
the facts of the x^resent case and conse- 

(5) [1920]! Ch. L.J. Ch. 3/9=122 L. 

T. 790 -36 T.L.R. 275. 


V. Raja Parthasarathy 1926 

% 

quently I hold that; the plaintiff has no 
right to maintain this suit. In any event 
I am of opinion that the decree of the 
, District Judge, which awards arrears of) 
pay from 16th May 1918 to the date of 
plaint,‘*and Rs. 500 damages, cannot be 
supported. 

On 16th May 1918 the plaintiff was 
validly dismissed and he certainly would 
be entitled to no damages until 24tli 
June 1918, the date on which his dis¬ 
missal was temporarily cancelled. It is 
nob suggested that he attended to tbe 
duties of his office at any time after 16th 
May 1918, and I do nob understand on 
what principle the District Judge has 
awarded Rs. 500 damages. The plaintiff 
having been.validly removed in the first 
instance he could have applied for other 
employment, and it is nob shown that, by 
reason of the resolution of 30th June 
1918, he has been materially damaged, 
and he certainly has rendered no service 
for which he could claim remuner¬ 
ation. 

The second appeal is accordingly al¬ 
lowed and the plaintiff's suit dismissed 
with costs throughout. 

The Memorandum of Objections is also 
dismissed with costs. 

Appeal allowed, 

* 
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Venkatasctbba Rao and Srinivasa 

Ayyangar, JJ. 

Secretary of State for India —Defen¬ 
dant—Appellant. 

v. 

Raja Parthasarathy Appa Rao and 
Plaintiffs—Respondents. 

Appeal No. 11:2 of 1921, Decided on 
28bh January 1926, against the decree of 
the Sub.-J., Bezwala, in Original Suit 
No. 51 of 1918. 

(a) Charter Act, (3 and 4 Will. IV Ch. 85), S. 1— 
'Trust* is not used hi strict sense as hi Trusts Act 
— Crown. 

The word ‘"trust” is not usad iu the Charter 
Act in its strict technical sense and it will be 
far-fetched to hdld that because the word used 
is “trust”, therefore the law of trusts as strictly 
understood should govern the relations of the 
Company and the Crown. [P 711 C 2] 

(5) Crown Grants Act (15 of 1395)—Scope. 

The Act is not ultra vires of the Indian Legis¬ 
lature. 

Per Srinivasa Ayyangar, J, — The Crown 
Grants Act is not an enacting or enabling 
injasure bat for which the Crown could not make 
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kiad o£ grant, but is only an ex- 
^lanStfst'y and daoUratory Act and in terms refers 
only't^ grants made subsequent to 1882. 

[P 719 0 2] 




(c) Mjiras Regulaiion (25 of 1802). S. S^Sectlon 
^oes »io« necessarily apply to sanads issued after 

passing of the Regulation. 

' The faot that a sanad was granted after the 
‘date ot the regulation doss not necessarily make 
it a sanad issued under the Rjgulation. And the 
mere use of the words “ sanad-i-milkiyat-i- 
istimrar’l does not show that the Regulation 
governs the sanad : A. I. R. 1922 P. C. 163, Rel. 

[P 713 C 2] 

Per Srinivasa Aynangar, J.—Section 8 dud the 
Act itS5lf apply only to lauds, for the revenue 
^payable to the Goveromant ia respect of which, 
^iu assessment is permanently fixed. [P 720 G 1 ] 

(d) Crown Grants Act (1895), S. S—Scoiye — 
Transfer of Property Act, S. 10. 

Abovenant in a grant restraining alieaatiou is 
nob void. 

(e) Evidence Act, S, 90—Ownership of property 

in unimpeachable old 

documents is* conclusive. 

When the question arises as regards the owner¬ 
ship of property in some anoient period the evi¬ 
dence afferded by soma unimpeachable ancient 
dooumeqts should be accept’d beyond ques- 
■tion, j-p yjg Q « 2 ] 

(/) Interpretation of Stalxttes^Dedaratory Act 
cannot create sxibstantlve rights. 

An explanatory and declaratory Act cannot be 

•regarded or construed as if it were an enactment 
oreative or regulative of rights or obligations. 

, , _ , [P 718 C 1 ] 

{g) Trayisfer of Property Aif, S. 10—Inalien- 
ability,. 

An estate inalienable in its nature is not an 
■estate unknown to law. [p 7^9 q j] 

C. V. Anantalcrisihiia Ayt/a }—for Ap¬ 
pellant. 

P, Venkataram.xna for Eespon- 

'Oents. 

VenkatasubJba Rao, J.— The suit 

•whibh. hag led ia this appeal relates to a 
Tillage known as* .Ravioherla. It was 
granted to the anoestors of the plaintififs 
by a sanad issued by the Government. 

dated the 2nd of May 1843, The grant 

contains two restrictive clauses : one re¬ 
lating to the right of succession which 
provides that Bavioherla shall be held 
^-perpetuity.hy the grantees and only 
euch of I their heirs could take as the 
Governrttent might recognize for this 

purposatfrom timetotime. The second 

oerned in this appeal, imposes a resttio- 
f^ef n alienation, no t*ins- 
^ unless tke 

PWviouB oonseot of the Government hm 

.‘i®® ‘O' *11 tha pro- 

'« 8«<1 to th 8 saosnd provision referral 



C to obtain the 

Thfi nuS Government to the sale, 

ihe plaintiffs accordingly requested the 
Government to give consent, but the 
Government declined to do so. The suit 

.plaintiffs allege that the 

hv nTe nominally granted 

by the Government, was really acquired 

as a result of a family, settlement, the 

Government merely acting as mediators 

n the matter. The plaintiffs urge that 

question im- 

po^ng a restraint on alienation is void, 
f • agreeing with 

the plaintiffs, gave them a dem-ee and 

appeal ■ ‘his 

m considered is. was 

the village granted to the plaintiffs' 

ancestors by the Government or did they 

^cqmre it as a result of a family arrange- 

that have to be considered 
in connexion with this point mark an 

^portant epoch in the history of the 
NuzvidKamindari. u* one 

The foUowing genealogy will serve to 
explain the facts of the ease : [Seep 70S 

Prior to 1800 A. D. the estate had been 
tiansferred to Government management 
and in that year the Government °dX-- 

minecl to restore the zamindari and 
sanads were issued in 1802 to Ven’kata- 

thrElTor^ Parganafin 

the Ellore S.rkar not, constituting the 

Zamindari of Ellore or Nidadavole and 

to Bamachandra Appa Bao for thenar- 

cnre| brothers, was then a minor anti 
for some Jasons, which it is unnecessary 

overfpoked. completely 

as might be expected, lad to 
litigation which finally ended in the 

tl-T .‘i*® Court in 1819 

Xr thXrTs oT lit 

i6>h o, ,8.o- 
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of Revenue pointing out that it would 
have been more proper if at the division 
of the zamindari a pension had been 
secured to the claimant and suggesting 
that the Government might give him 
some allowance for his maintenance. 
The Collector also referred to the fact 
that Narasimha was head and ears in 
debt and thus observed : 

That the good intentions of the Government 
v?ill, therefore, be frustrated unless anything 
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which they may give him shall be protected from 
the fangs of his creditors. 

The Board of Revenue were averse to 
adopting the suggestion made by the 
Collector and the matter had to be finally 
settled by the Government. Sir Thomas 
Munro, the Governor of Madras, strongly 
felt that the claim of Narasimha was 
substantially just and that he was de¬ 
prived of his lawful rights by the action 


of the subordinate officers of the Govern" 
ment and that he failed to get adequate 
relief from the established Courts of 
law. 

“The Governor in Council** so runs the Govern¬ 
ment Order, dated the 13th February 1821, 
“cannot entertain the idea that it is befitting for 
the Government to look on with passive indiffer¬ 
ence at a claim like this or at the fate which 
attends it in Courts of law.*' 

The Government recognized that 
though they were under no legal liability 
they had in the matter a moral respon¬ 
sibility. I feel tempted to quote the 
very words : 

The Government are answerable for the injury 
which he has sustained. They are answerable 
also for the ruin in which, owing to the ambi¬ 
guity in which they left his claims to the course 
which their judicial institutions led him to 
adopt, he has been involved. They are answer- 
able for these wrongs not before a Court of 
justice, any more than they would have been if, 
in consequence of similar oversights, the country 
had been thrown into disorder and the lives and 
property of its inhabitants exposed to hazard. ^ 
But their responsibility is a matter of reason and 
of conscience and should induce them to do all 
that is practicable to compensate for the wrongs 
which have been committed. 

The Government having issued this 
order advised the Collector to prevail 
upon the Zamindars of Nidadavole and 
Nuzvid to make a settlement with the 
claimant and intimated that if they 
failed to take a reasonable view the 
Government might be constrained to 
adopt measures to give effect to what 
must be presumed to have been their 
intention at the time of the grant of the 
sanads. 

These events bring us up to 1821 and 
the material before us is silent as to 
what transpired between 1821 and 1829. ^ 

It would appear that by this time both 
the estates of Nidadavole and Nuzvid 
came under the Court of Wards, both 
Venkatanarasimha and Ramachandra 
having died. Venkatanarasimha died 
having adopted Narayya, and Rama- 
ehandra died leaving an only son, Sobha- 
nadri. No settlement was effected and 
the Government resolved to adopt drastic 
measures, and on the 10th of April 1829 
requested the Sudder Court to draft a 
regulation revoking the sanads of 1802. 
Accordingly Regulation IV of 1829 was 
passed on the 23rd of June declaring the 
sanads of 1802 to be void and empower- ^ 
ing the Government to issue fresh sanads 
granting Narasimha a third of the whole 
estate. The Board of Directors did not 
approve of the Regulation and its opera 
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tion^ was therefore suspended. This 
takes us to the year 1829. 

Prom 1829 to 1835 there is again a 
gap, but the crucial events are those that 
happened subsequent to this period. The 
facts that have been so far narrated are 
important only as leading up to the 
events which I shall now set forth. 

The contention of the plaintiff is that 
Bavicherla fell to his ancestors in a 
family settlement between the represen¬ 
tatives of the three branches, that though 
the village was acquired ostensibly under 
a grant from the Government, the 
source of title was in fact not the grant 
but the family settlement and that, there¬ 
fore, the restrictive covenants in the 
grant are void and of no effect. I shall 
show that this contention is utterly un¬ 
founded. There is not the slightest 
6oubt that Bavicherla was settled upon 
the plaintiff’s ancestors by the Govern¬ 
ment and that the grant took the final 
shape of the sanad dated 2nd May 1843. 

Narasimha died and his minor sons, 
Simhadri and Venkatadri, had come of 
age. Narayya and Sobhanadri had 
also taken posssession of their estates 
of Nidadavole and Nuzvid, respectively. 
In 1835 the then Governor, Sir 
Frederic Adam, brought his personal 
influence to bear upon the Zamindars 
Narayya and Sobhanadri and got 
them to consent to pay Narasimha’s sons 
Bs. 600 a month for their maintenance. 
On the 4th February'1835 two agreements 
were entered into, one relating to the 
debt due by Nidadavole to Nuzvid which 
is for the present irrelevant and the other 
agreement related to three matters : 

(l) There was a debt due by Baman- 
amma the widow of Venkata ‘Nara- 
simbam to the Nuzvid Estate. Sobha- 
nadri agreed to give this up. 

(9) Narayya similarly waived his right 
against Sobhanadri in respect of proper¬ 
ties that belonged to Venkamma to the 
mother of the late Venkata Narasimha. 

(3) Narayya and Sobhanadri agreed to 
pay the sons of Narasimha Bs. 600 a 
month, Bs. 400 to be paid by Narayya 
And Bs. 200 by Sobhanadri. 

To these agreements the two zamindars 
alone were parties and though a provision 
was made in favour of the sons of 
Narasimha they did not execute the 
agreements. The documents filed in the 
etase make it very clear that this arrange¬ 


ment was brought about by the direct 
intervention of filis Excellency the 
Governor (in Exhibit F both Narasimha's 
sons and the zamindars say that these 
agreements were entered into in the 
presence of the Eight Honourable the 
Governor.”) 

So far it will be seen that there was no 
reference to Bavicherla. Under orders of 
the Governor, these agreements were on 
the 6th of February 1835 sent on to the 
Collector. In the letter of that date. 
Exhibit D, there is a reference to the fact 
that the Governor personally expressed 
to Simhadri Appa Bao his approbation 
of the provisions made for the benefit of 
Narasimha Appa Bao’s sons. In the 
reply of the Collector that followed, 
dated the 4th March 1835, we find for 
the first time a reference to Bavicherla. 
The matter was raised in this way. 
Narayya by the agreements referred to 
waived his rights to the properties of 
Venkamma in favour of Sobhanadri. 
Bavicherla was one of the properties that 
belonged to Venkamma. The Collector 
asked : Would not the surrender in favour 
of Sobhanadri enure also for the benefit of 
the sons of Narasimha ? The question 
was raised and it was left open. Mr. 
Venkataramana Bao the learned vakil 
for the plaintiff with great resourceful¬ 
ness and ability argued that this showed 
that Bavicherla fell as a result of the 
agreement to Simhadri. But a perusal 
of the documents will show, as I have 
said, that this contention is quite 
unsound. The Collector merely stated 
what he believed to be the fact and did 
not speak from personal knowledge. The 
question regarding Bavicherla was finally 
settled by the Government Order dated 
the lOth of November 1836. 

It says: 

The Right Honourable the Governor iu Counci 
observes that at the time arrangements were 
made for adjusting the disputes between the 
Zamiudara of Nidadavole and NuzN'id, it was 
distfuoUy understood and repeatedly explained to 
them that ,the Uuokhas:\ village of Ravicherla 
had lapsed to Government. 

I have already pointed out that His 
Excellency the Governor was personally 
present and took part in the arrange¬ 
ments and this minute clearly records 
that it was distinctly understood that 
Bavicherla was the property of the 
Government. If this be so Bavicherla 
could not have passed to Sobhanadri 
under the arnmgements referred to. 
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The matter is made even clearer by 
the subsequent proceedings. The sons of 
Narasimha were sent for by the Collec¬ 
tor and they refused to accept the terms 
offered by Nidadavole and Nuzvid. 
Some months were thus wasted. They 
again appeared and expressed their 
willingness to agree to the terms, pro¬ 
vided the Government granted to them 
for their support three small villages. 
This was before the minutes of con¬ 
sultation, dated the 10th November 1836. 
After the Government had decided that 
Bavicherla had lapsed to them, the 
Collector conceived the idea of recommen¬ 
ding to the Government the desirability 
of conferring upon the sons of Narasimha 
the villages of Bavicherla, Madaca and 
Budravaram. Then after a short in¬ 
terval the Collector suggested Srirama- 
varam in lieu of the villages of Madca 
and Budravaram, These events must 
be carefully followed in their chrono¬ 
logical order. Exhibit E, the letter of 
the Collector, dated the 23rd of May 
1837, sets forth very clearly the facts 
which I have referred to. I will quote 
three passages from it: 

(1) The terms ou which he grounded his acquies¬ 
cence were that three small villages might be 
bestowed upon him for his support on the part 
of the Government independent of the pension 
to be granted by his brothers of Nuzvid and 
Nidadavole. 

(2) Shortly after this occurred, the right to the 
village of Ravicherla became a subject of enquiry 
and was ultimately assumed and appropriated by 
Government under their orders, dated 10th 
November 183G, and the idea was then awakened 
of recommending to Government the propriety of 
conferring it together with the villages of Madaca 
and Rudravar.am upon him. 

(3) In making this recommendation I am per¬ 
fectly aware that Simhadri Appa Rao will be 
indebted to the beneficence of Government solely 
for it, not to any personal or private claim but to 
the operation of those feelings of sympathy which 
influences Government in all its acts. 

Can there be any doubt after this, that 
before even the idea of settling Bavi- 
cberla came to be conceived, it had been 
unequivocally declared that the village 
was the property of the Government? 

The matter, however, does not stop 
liere. The two zamindars as well as the 
two sons of Narasimha appeared before 
the Collector in September 1837, that 
is about four months after the letter of 
the Collector referred to above. Simhadri 


gives a writing, dated the 15th Sep¬ 
tember, and Venkatadri, the other son of 
Narasimha, a writing, dated the 23rd 
September. Simhadri says 

It is necessary that I sho'uld give my uncondi 
tional and unreserved agreement in accepting 
the said allowances, when your (Oollector’s) 
recommendation in my favour would be taken 
into consideration. 

What is the recommendation that is 
referred to ? It is obviously the grant 
of Ravicherla and Sriramavaram by the 
Government. Again Simhadri says : 

I fearlessly accept the terms proposed by the 
Board, submitting in every respect of such terms- 
alone as Government in their justice may be 
pleased to extend to me. 

Venkatadri in the writing signed- by 
him, agreed to the terms contained in. 
his brother’s letter. 

The four letters signed by the zamin-- 
dars and the sons of Narasimha formed 
enclosures to the communication of the- 
Collector; dated the 5th October 1837, to^ 
the Board of Revenue. The Collector 
says: 

I have pledged myself (without which I could, 
not have effected the present arrangement) that- 
Governmeut, to mark their satisfaction at the- 
good understanding which has taken place bet¬ 
ween the brothers, will make over to Simhadri 
Appa Rao the villages of Ravicherla and Srira¬ 
mavaram alluded to in my former letter under ■ 
date the 23rd of Ma}* last. 

It is impossible to contend in the face- 
of this very clear evidence that Ravi¬ 
cherla was not the property of the 
Government at the time of the grant. 

I may, however, trace the subsequent, 
history of these negotiations. On the 
17th of November 1837 the Government 
decided finally to grant these villages to 
Narasimha’s son (see Exhibit G). The 
Board directed the Collector to insert in 
the sanads conferring on them these two- 
villages, a proviso that the lands- 
should not be liable for any of 
their debts. The Governor in. 
Council approved of this suggestion of the. 
Board of Revenue, Simhadri and Ven¬ 
katadri desired that the exemption 
should extend also to the allowance 
agreed to be paid by Nidadavole and. 
Nuzvid. The officers of the Government- 
could not accede to their wishes because 
in the words of Exhibit IV, dated the 
20th September 1838, the allowances- 
do not immediately emanate from the* 
Government.” In the enclosure toEx;IV 
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Simbadri referred to Bavicherla 
an^Sriramavaram as villages conferred 
by the Government and requested that 
the clauses should be inserted in the 
sanad. The contrast is very marked when 
he referred to the allowance as payable 
by Nidadavole and Nuzvid in regard to 
which also he desired that restrictive 
clauses should be inserted. It is un¬ 
necessary to refer to the further corres¬ 
pondence in the matter. Exhibit J is 
the sanad, dated 2nd May 1843. This 
refers to the Government Order, dated 
the 10th November 1836, by which 
Bavicherla reverted to the Govern¬ 
ment. There is further a reference 
. to the arrangement, dated the 4th 
February 1835, and it is clearly 
stated that at that time there 
was a distinct understanding and repea¬ 
ted exlpanations, in pursuance of which 
Bavicherla lapsed to the Government. 
9 This sanad clearly states also that it was 
the Government that settled the village 
upon Simbadri and Venkatadri. 

There can, therefore, be no doubt that 
it was by reason of the grant that the 
ancestors of the plaintiff acquired Ravi- 
cherla and that the source of their title 
is not a family settlement between the 
representatives of the three branches. 
The question does not admit of doubt, 
but owing to the very strenuous argu¬ 
ment addressed to us on this subject I 
have dwelt on this point at this length. 

This disposes of the question of fact 
raised in the case. 1 have come to the 
conclusion that the Subordinate Judge’s 
. finding is wrong and must be reversed. 

Then remain the points of law that 
have been raised and 1 shall now deal 
with them. It is first contended that 
the restrictive covenant in question is 
void. This would be so under the general 
law, but grants from the Crown are 
governed by the Crown Grants Act (XV 
of 1895). Doubts having arisen as to the 
power of the Crown to impose restrictions 
upon grants made by it, the Act was pas¬ 
sed to remove such doubts. S. 2 makes 
the Act have a retrospective effect. It 
aeye: 


Nctbiug in the Transfer of Property Act sha 
« « « * be deemed ever to have applied to at 
* . . . heretofore made . . . . l 
S? of Her Majesty the Queen-Bmpre 

or Her heirs or successors .... but evei 

shall be construed , , , as 

•he said Aot had not been passed. 


Section 3 enacts : 

' All .... restrictions . . . cone 

tained in any such grant shall . ... tak 

effect according to their tenor, any rule of law 
. . . . to the contrary notwithstanding. 

I am here quoting only the mat rial 
portions of the sections. The contention 
advanced is that the grant was not made 
on behalf of the Crown and that the 
Act will not therefore apply to it. The 
argument is put in this way. In 1858 
.the Sovereignty of India was for the 
first time assumed by Her Majesty ; it 
had previously vested in the East India 
Company. The grant having been made 
in 1843, it could not be deemed to have 
been made on behalf of the Crown. If it 
had not been made on behalf of the 
Crown, the Crown Grants Act is inappli¬ 
cable. 

Let me examine if fchis contention is 
sound. At the time of the grant, the 
Charter Act that was in force is that of 
1833 (3 and 4 Will. IV, Chap. 85). I shall 
first take the preamble. It retites that 
the East India Company have consented 
that all their rights in the territories 
and territorial and commercial assets 
and property shall be placed at 
the disposal of parliament. It fur¬ 
ther reccites that it is expedient 
that the territories now under the 
Government of the said Company be 
continued under such Government, *hut 
in trust for the Crown, discharged of all 
claims of the Company to any profit 
therefrom to their own use. The first 
section of the Act gives effect to the in¬ 
tention expressed in the preamble. 

If the Government by the East India 
Company was thus in trust for the Crown 
of the United Kingdom, does it not follow 
that the grant made by the Company 
should be deemed to be on behalf of the 
Crown ? But th6 plaintiff’s learned 
vakil objects that a trustee does not act 
on behalf of” his beneficiary and the 
act of the East India Company cannot 
therefore, be deemed to he an act on behalf 
Crown. The answer is that the 
word trust” is not used Mn the Charter 
Act in its strict technical sense and it 
will be far fetched^ to hold that because 
the word used is “trust,” therefore the 
law of trusts as strictly understood 
should govern the relations of the Com¬ 
pany and the Crown. This could not l>e 
the intention of the Legislature and 1 am 
u&abld to accept the argument* 
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another argument advanced by the 
plaintiff’s learned vakil. He contends 
that under S. 1 of the Charter Act of 
1833, what is vested in the Company in 
trust for His Majesty are the lands 
and hereditaments, revenue, rents 
and profits of the said Company” 
and not “the territoiial acquisitions 
and revenues.” This objection is not 
in my opinion sound ; even granting 
it is, it does not avail the plaintiff ; * 
for, what was granted is, in any event, 
the land of the Compan3^ 

Is the objection then sound ? I may 
now glance at the pi'ovisions of the ear¬ 
lier and later Charter Acts. In the Act 
of 1853 (16 and 17 Viet., Ch. 95) the 
first section provides that all the terri¬ 
tories in the possession and under the 
Government of the East India Company 
shall continue under such Government in 
trust for Her Majesty. The word “con¬ 
tinue” is in this connexion significant. 

The Act of 1858 '(21 and 22 Vict,'>Ch. 
106) refers in similar terms to the Gov* 
ernment of the territories being vested 
in the Company in trust for Her Majesty. 
It is by this Act that the Government 
is transferred to Her Majesty. The 
statute makes it clear that the rights 
previously vested in and exercised by the 
Company in trust for the Crown shall 
thenceforth become vested in and be 
exercised in the name of Her Majesty. 
This shows beyond all possibility of 
doubt that it was the Crown that was 
previously the Sovereign and that the 
rights were exercised by the Company 
for the Crown, but that subsequent to the 
passing of the Act the Crown directly 
exercised the rights and not through the 
medium of the Company. 

The Royal Titles Act of 1876 (39 Viet,, 
Ch. 10) has beena'elied on by the plaint¬ 
iff. It is urged that it refers to a transfer 
of Government and the word transfer 
implies that the Crown did not previous¬ 
ly possess sovereign rights. It is impos¬ 
sible to uphold this contention, for the 
very section referred to by the 
plaintiff’s learned vakil re-affirms 
the position that previous to 1858 
the Government of India had vested in 
the East India Company in trust for Her 
Majesty. 

Now turning to the earlier Charter 
Act of 1813 (53 Geo. Ill, Ch. 155) we 
find that the sovereignty of the Crown 


that the territorial acquisitions are under 
the Government of the Company “ with¬ 
out prejudice to the undoubted sove¬ 
reignty of the Crown.” The view I have 
takemderives support from the observa¬ 
tions of the Judicial Committee in The 
Secretary of State in Council of India v. 
Eamachee Baye Sahaha (l), their Lord- 
refer to the powers of the East India 
Company as delegated powers of sove¬ 
reignty and at page 540 they refer to the 
Company as the delegate of the British 
Government. 

In Haji Mahamad Nasurudin Khan 
Bahadur v. Eagambara Mudaly (2) 
Subramanya Ayyar and Benson, JJ. 
assumed (the question was not raised) « 
that the Crown Grants Act applied to a 
grant of 1848. In Sheo Singh v. Baghu- 
bans Kunivar (3) there is no discussion 
but the Act was held to apply to a grant ^ 
of 1861. The contention raised is in my 
opinion unsound and must be rejected. 

The next contention of the plaintiff is 
that the reference to Her Majesty the 
Queen, in the Crown Grants Act, as 

The Queen Empress ” indicates that 
the Legislature intended that the Act 
should apply only to grants subsequent 
to 1876 when that title was assumed by 
Her Majesty. This distinction is too 
refined and unsubstantial and I cannot 
possibly accept it. Long previous to the 
Crown Grants Act.tha title of the Queen- 
Empress had become firmly established 
and it seems unsafe to found an argu¬ 
ment on the mere fact that in referring 
to Her Majesty the words “ Queen-Em- ^ 
press ” are added. It would be both usual 
and natural to speak of Her Majesty as 
the Queen-Empress and much stronger 
ground, I should imagine, must be shown 
for limiting the scope of the Act in the 
way suggested. 

The next contention advanced by the 
plaintiff’s learned vakil is that the 
Crown Grants Act is ultra vires of the 
Indian Legislature. It it urged that the 
Crown cannot create an estate unknown 
to the law and that the estate created 
by the grant is of this descrip¬ 
tion. Mr. Anantakrishna Ayyar, the 

learned Government Pleader, answers ^ 
- :--- — 

(l; [1859] 7 M. I. A. 476. 

(2) [1907] 2 M L T. 65. 

(3) [1905] 27 All. 634=32 I. A. 203=15 M. lu 
J. 352=8 O. C. 317=9 C. W. N. 1009=2 
C. L. J. 194 (P. C.). 
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that this is not an estate unknown to the 
ordinary Law, and relies upon the pas¬ 
sage at 487 of Vol. VI, Halsbury's Laws 
of England : " A grant by the Grown 

may contain a condition against aliena* 
tion.” 

His second answer is that this estate 
is in any event not unknown to^ the 
Indian Law and in support of this he 
cites Qulabdas Jugjivandas v. Collector 
of Surat (4). In the view I have taken it 
is unnecessary to deal with these points. 
Granting that the Grown cannot create 
an estate of this kind, the Grown Grants 
Act expressly confers this power upon the 
Crown and this leads to the consideration 
of the question whether • the Grown 
Grants Act is ultra vires of the Indian 
Legislature. 

S, 22 of the Indian Councils Act, 1861, 
enacts that the Governor-General in 
Council shall have power to make laws 
for all persons and for all places and 
things in the Indian territories. But 
the plaintiff relies upon the proviso that 
the Governor-General in Council shall 
not have the power of making any laws 
which viay affecl the authority of Parlia¬ 
ment. How does the Crown Grants Act 
affect the authority of Parliament ? The 
prerogative of the Parliament remains 
unaffected and nowithstanding the 
Act, it can create estates unknown to the 
law. Further, if the Parliament itself 
could have passed the statute, why 
should not the Indian Legislature, created 
by an Act of the Imperial Parliament, 
have the same power ? As observed by 
their.Lordships of the Judicial Committee 
in v* Burah (5),the Indian Legis¬ 

lature has powers expressly limited by 
the Aot of the Imperial Parliament which 
created it, and when acting within the 
limits prescribed, it has plenary powers 
of legislation, as large, and of the same 
nature as those of Parliament itself. See 
also Bodge v. The Queen (6) and Poxcell v. 
Apollo Candle Co. (7). The contention 
therefore that the Aot is ultra viies fails. 

It is lastly urged that the sanad 
contravenes the provisions of S. 8 of 
Madras Begulation XXY of 1802, which 

U) [ia7y] 3 Bom. 1. A. Sar. 889 

(P. 0.). 

(6) [1879] 4 Cal. 179^5 I. A. 176=sS C. L. R. 

197^8 Sar. 834 (P. O,). 

i.(e) C1JB84] 9 A. a ix73«aa l. j. p. c. 1^50 

L.T. dOl. 

P) [1685] 10 A, C. 989^4 U J. F. C. 7s53 


provides that proprietors of land shall be 
at free liberty to transfer their rights 
^without previous consent of the Govern¬ 
ment. But this Kegulation does not 
apply, because, in the first place, there 
was no permanent assessment of the 
land revenue, no revenue having 
been imposed at all in regard to this 
grant ; secondly the Government did not 
purport to act under the Regulation nor 
was the intention of the parties that the 
sanad should be issued under it. The 
fact that the sanad was granted after the 
date of the regulation does not necessa¬ 
rily make it a sanad issued under the 
Regulation. And the mere use of the 
words “ sanad-i-milkiyati'istimrar ” does | 
not show that the regulation governs j 
' the sanad: See Secretary of State 
V. Raja of Venkatagiri (8) ; thirdly the 
form of the grant is not that pres¬ 
cribed for sanads under the Regula¬ 
tion. Why should a grant then not made 
under the Regulation be by a fiction trea¬ 
ted as made under it and why should it 
be assumed by so treating it, that provi¬ 
sions of the Regulation were deliberately 
infringed ? I, therefore, hold that this 
contention also is untenable. 

As I have said in an early part of this 
judgment, the question that has been 
raised is in regard to the validity of the 
covenant imposing a restriction on alien¬ 
ation. No argument has been addressed 
to us in regard to the other restrictive 
covenant as no question bearing on it 
arises in the case and I do not desire 
(and indeed it is unnecessary to do so) 
to say anything at present regarding 
that covenant. 

1 have now dealt with all the iK)int3 
urged on behalf of the plaintiff. As I 
have rejected all his contentions, the 
appeal must be allowed and the suit dis¬ 
miss^ with costs throughout. 

SriniTasa Ayyangar, J.—My learned 
brother and myself have practically 
heard this appeal twice over and after 
giving the case my very careful conside¬ 
ration, 1 have also come to the oonolu* 
sion that the appeal should be allowed. 

The api^ellaut is the Secretary of State 
for India in Council. He was the defen¬ 
dant in the original suit from which this 
appeal arises instituted by the present 
Baja of Bhadraohalam and his sons as 
plaintiffs as the owners of a village called 
Ravicherla and situate in Kistna district 
(S') A. L R. 1939 P, C. 16S, 
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The action was a curious one. The 
reliefs prayed for were that it should 
be declared that the plaintiffs were 
absolutely entitled to the village of 
Rivicherla and to dispose of the same 
that the sanad issued in respect of the 
said village should be construed and it 
be declared that Cl. 3 of the same is 
void, illegal and invalid and not binding 
on the plaintiffs, that even if it. were 
held that the consent of the Government 
is necessary (for the plaintiffs disposing 
of the said village), the Government have 
no right to withold their consent arbi* 
trarily. 

It may be convenient to dispose of the 
claim put forward in the last of the 
prayers above referred to. On the face 
of it, it is merely an alternative prayer 
and it is to the effect that if the Court 
should find that Cl. 3 is not invalid or 
illegal and that the same was binding on 
the plaintiffs’ still it should be declaimed 
that the Government had no right arbi¬ 
trarily to refuse to consent to any aliena¬ 
tion that may be attempted to be made 
by the plaintiffs. The suggestion of the 
plaintiffs with regard to this matter 
must obviously be that the Government 
was under some sort of obligation to 
exercise a proper discretion in according 
or refusing the permission that might be 
applied for by the plaintiffs to alienate 
the property and that in declining to 
accord such i^ermission as stated in para¬ 
graph 8 of the plaint without assigning 
any reasons the Government acted arbi¬ 
trarily and, therefore, illegally. No 
arguments were addressed to us and 
no grounds advanced or i-eferred on 
behalf of the plaintfffs-respondents 
for establishing that the Government 
was under any such obligation not to 
exercise its discretion arbitrarily or that 
they were bound to giva any reasons for 
declining to accord the permission ap¬ 
plied for. The third issue in the case 
was : 

“ Whether the Goverumeut acted arbitrarily 
in not stating the reasons in refusing sanction 
for the alienation and if so what is the effect 
thereof.” 

This issue was found against the 
plaintiffs by the lower Court, and that 
finding was not attacked in the argu¬ 
ment before us. The Subordinate Judge, 
however, found the other issues in the 
case in favour of the plaintiffs and 
granted a decree declaring the right of 


the plaintiffs to alienate the property 
without any previous permission of the 
^ Government. It is against this decree 
that the appeal has been filed on behalf 
of the defendant, the Secretary of State 
for India. 

I have found some difficulty in under¬ 
standing the judgment of the learned 
Subordinate Judge in the Court below.. 
In paragraph 12 of his judgment he 

states thus : , 

“ If the grant is to be considered as having 
been made by the Government, there is nothing, 
illegal or invalid or void and Inoperative in tha 
conditions imposed by the Government,” 

This view would seem to be qualified 
by him in the next paragraph of his- 
judgment where he states thus : 

The village of Ravicherla was held under 
*sarva mukhasa tenure by Venkamma. The 
mere resumption of that village by Government 
cannot alter its natui'e. In the hands of the 
Government it was an absolute estate, one on an 
absolute and permauent tenure. It was made 
over to the plaintiffs* ancestors under Exhibit 
” J ’* and the restrictions imposed were intended 
as a cloak to shield the properties from the fang» 
of the creditors at the time, but not to limit the 
nature of the estate given over. The plaintiffs 
hold the village on an absolute permanent 
tenure.” ^ 

Two arguments would seem to be in¬ 
dicated in the above extract from the. 
learned Subordinate Judge’s judgment 
and these are (1) because the village had 
been granted on sarva mukha^ tenure, 
even in the hands of the Government .. 
the village was only sarva mukhftsa and 
the Government had no right to re-grant 
it to any other person except as a sarva 
mukhasa, that is to say, according to 
the Subordinate Judge, on an absolute 
and pei-manent tenure, and (2) that the 
condition in respect of alienation was 
not really intended to be operative as 
between the grantors and the grantees, 
but was intended td be merely a cloak 
to shield the properties from the fangs 
of the creditors. There are obvious 
difficulties in the way of accepting 
either of these views. In fact I did not 
understand the learned vakil for the res¬ 
pondents to argue for either of these 
two positions. There is absolutely no 
warrant for supposing that even after 
resumption any conditions or character¬ 
istics of the tenure on which it had 
been previously granted continue at¬ 
tached to any property. Atni l further 
fail to see on what grounds fjhe- learned 
Subordinate Judge supposes that even- 
after resumption, the absolute o'frner of 
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property^ as he recognized the Govern¬ 
ment of the day to be, had no right to 
make a fresh grant of the property to 
some other person on a different tenure 
or on terms and conditions different to 
the previous grant. Sarva mukhasa 
tenure is supposed by the learned Subor¬ 
dinate Judge to be absolute property, 
but ai^parently it was of a resumable 
nature, I can see no principle or reason 
for any of the suppositions made by the 
learned Subordinate Judge with regard to 
this aspect of the case. 

As to the second point above referred 
to, the view that the learned Subordi¬ 
nate Judge took would appear to be that 
Cl. 3 in the sanad restraining alienation 
by the grantee except with the permis" 
sion previously obtained from the 
Government was not i*eally intended to 
be operative as between tbe parties to 
the grant and was to be in the grant 
merely as a cloak to save the property 
from the fangs of the creditors. It is 
cne thing to say that a particular clause 
in a document was put in with the 
object or purpose of saving the property 
from the fangs of creditors and another 
altogether to say that it was never in¬ 
tended (o be operative or binding be¬ 
tween the parties. Assuming that a 
condition was inserted in a grant with 
a particular object it does not follow 
that the condition is valid or oper¬ 
ative only to the extent of securing or 
subserving the particular object had in 
view. It cannot be open to parties to a 
document to contend that in spite of 
the clear terms of a particular clause in 
a document such clear terms should be 
allowed to bo ooutrolled or modified by 

the avowed object with which the clause 
was inserted. 

It is no doubt true that tha olausa 
appears ^ to have been inserted in the 
sanad with the primary object of saving 
Che property from the oreditox*s of the 
grantees; but the restrictions imposed 

was not that it was incapable of being 

taken, sold or otherwise dealt with in 

exeoutipu of a decree or at the instance 
of creditors, but that the grantees should 
haya no ppwar to alienato the property. 

« 18, therefpre. qlaar that what was 

tibe intpndod obieot 
.by restraining the power of volun* 

by tbe grantees and 
ith^foTO, to prqteot the pro- 

PWW; >nOtl ,Oinlv fivtm ^Ka 1_a. 


to protect the grantees against them¬ 
selves, In these circumstances-1 cannot- 
agree with the learned Subordinate 
Judge that the clause was not intended 
to be operative as between tbe grantors 
and the grantees. 

As regards the theory of the clause 
being a mere cloak, I must take it that 
what the learned Subordinate Judge 
means is that the clause being void and 
inoperative was intended merely as a* 
cloak, that is, as something calculated 
and designed to conceal the truths 
namely, the real alienability of the sub¬ 
ject-matter of the grant. It is only, 
therefore, if, as a matter of fact, the 
clause restraining alienation was invalid 
and the subject of the grant was really 
alienable that the explanation of the 
clause as a cloak would be of any value. 
The ^ main question, therefore, for de¬ 
termination in this appeal is whether the 
condition against alienation contained in- 
Cl. 3 of the sanad is valid and binding on 
the grantees and this indeed was the 
question with regard to which the learned 
vakil for the respondents addressed all 
his argument. It was put in two ways. 
The first contention might not inaccu¬ 
rately be described as an argument on 
the facts. It was said that though there 
was a formal sanad given by the United 
East India Company, the Government 
for the time being, to the grantees the 
ancestors of the plaintiffs, still the 
plaintiffs' ancestors did not obtain the 
property under or by virtue of the grant 
but the-property was either their own. 
and if not, was obtained by them as the 
result of a family agreement made by 
and between their branch and the other 
branches of their family. Very able and 
ingenious was the argument advanced by 
the learned vakil for the respondents on 
this aspect of the case. The contention 
Itself is formulated by the plaintiffs in 
paragraphs 4 and 5 of their plaint in the- 
following terms : 

Bahadur and 

Simhadn App;t Rao Bahadur, the 
father and uucle, respectively, of the first plain- 

entitled to a share in the Kujsvid 

w^hi’ hpartition of the said 
estate, which took place in or about 1770 thev 

fllif ®*cluded by mistake. The 1st plaintiff^ 

father and uncle pressed their olaims to the s;ud 

^^ndui. The then Qoverument of Madras 

that the Village Of Raxioherla should be 

granted to the plaintiffs* father and uncle ou an 


I 

I 
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absolute and permanent tenure. In pursuance of 
the said settlement in or about 1840 the said 
village was granted to the 1st plaintiff’s father 
and uncle on an absolute and permanent tenure 
and put in their possession. Three years there¬ 
after on or about 2nd May 1843 a sanad-i-milki- 
yat-i-istimrar was granted in respect of the said 
property. 

The real import of this contention is, 

I take it to be, that the plaintiffs’ family 
obtained the property not from the 
Government, that the Government had 
not the property in them to give it away, 
that it was property which was at any 
rate in the order and disposal of the 
other branch of the plaintiffs’ family and 
that the plaintiffs’ branch of the family 
obtained it not as the result of any grant 
by the Government, but as the result of 
a family arrangement between the differ¬ 
ent branches of their family and that 
therefore the sanad which was granted 
in respect of the village of Ravicherla 
subsequently by the Government and 
accepted by the plaintiffs’ branch of the 
family was not the real source of the 
plaintiffs’ title to the property, was a 
mere sham deed and should not be looked 
to for the purpose of determining the 
plaintiffs’ rights. 

If on the facts I should have been 
disposed to agree with the contention, 
it might become necessary to consider 
whether assuming that the plaintiffs’ 
predecessors obtained the property as the 
result of a family arrangement between 
them and the other branches of their 
family, still the acceptance by them of 
the sanad in question from the Govern¬ 
ment could affect their rights to the 
village and if so in what manner and to 
what extent, and whether in that view 
the clause in question would or would 
not be binding on them. But in my view, 
it is unnecessary to consider that ques¬ 
tion, because after a careful consideration 
of all the documentary evidence in the 
case, that is to say, the only evidence 
before us, it is clear that even on the 
facts the contention put forward on 
behalf of the plaintiffs-respondents could 
not be accepted. 

For some reason into which for the 
purpose of this appeal it is unnecessary 
to enquire, the Nuzvid Zamindari was 
at the time of the permanent settlement 
early in the last century settled by the 
then Government not on all the branches 
of the family but on two of its branches 
alone, excluding the branch to which the 


plaintiffs belonged. In consequence of 
this, the plaintiffs’ branch of the’ family 
launched on a protracted but unsuccessful 
litigation for the purpose of recovering 
from the other branches of their family 
their share or alleged share in the zamin¬ 
dari. After, however, all this litigation 
was over, it appears to have been realized 
by some of the authorities of the Govern¬ 
ment at the time that the original settle¬ 
ment of the zamindari to the exclusion 
of the plaintiffs’ branch of the family 
was due to some mistake and that some¬ 
thing should be done to repair the in¬ 
justice, if only in consideration of the 
helpless condition in which the plaintiffs’ 
branch of the family then was. (His 
Lordship then reviewed the documentary 
evidence and continued.) All this mass of 
documentary evidence makes it abun¬ 
dantly clear that the village of Ravi¬ 
cherla was dealt with at the time of 
the sanad as property which had reverted 
to the Government and becoma vested 
in it, so as to be capable of being disposed 
of by the Government at their pleasure. 
When file question arises as regards the 
ownership of property in some ancient 
period the evidence afforded by some 
unimpeachable ancient documents should, 
it seems to me, be accepted beyond 
question. 

I may indeed go further and state that 
the language of most of these documents 
is absolutely inconsistent with the 
tehtion put forward on behalf of the 
respondents that the village of Ravichm'la 
did not belong to the Government but 
was property which still at the time of 
the grant vested in the other branches 
of the family and that all the documents 
including the sanad were elaborate 
devices for the purpose of effecting 
curious camouflage and making it appear 
that the property belonged to the Govern¬ 
ment in order that they may insert in 
the sanad restrictive provisions regarding 
the inheritance to and the disposal of the 
village. I am further satisfied that if 
what was intended was such an elaborate 
device, the language used would 
been entirely different to that employed 
in the documents. I feel therefore 

bound to reject the contention that the 

village of Ravicherla was not a grant to 
the plaintiffs’ family by the Government 
and that the plaintiffs’ family acquired 
the property not as the result of any 
such grant from the Government, but as 
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the result of a family arrangement with 
the other members of the family. I also 
fail to see how, if indeed all the parties 
at the time agreed to the village of 
Bavioherla being treated as the property 
of the Government for the purpose of its 
being granted on the terms set out in 
the sanad to the plaintiffs’ family, it 
could now ba contended that there was 
no such title in the Government to 
impose any conditions. 

However, as I have already observed, 
it is unnecessary, . in view of the 
decision I have arrived at, that the grant 
was by the Government itself, which had 
the property vested in it at the time so 
as to enable it to make the grant, that 
there should be any further consideration 
of the legal effect of the plaintiffs’ family 
having accepted a sanad in respect of 
the village from the Government and 
having purported to continue to hold it 
under the terms of the sanad till the 
other day when they applied to the Gov¬ 
ernment for permission to alienate the 
property, a permission which was refused. 

But this conclusion does not dispose of 
the case, because it is only a conclusion 
with regard to what may be said to be 
the argument based on facts. But as¬ 
suming that the sanad should be deemed 
or regarded as the source of the plain¬ 
tiffs’ title to the village in question and 
that^ “Therefore the nature and extent of 
the rights with regard to the prayers in 
the plaint should be determined by the 
sanad itself and the terms therein set 
out, the contentions were even more in- 
V genious and strenuous which were put 
forward by the learned vakil for the 
plaintiffs to establish'that the plaintiffs’ 
right to the village should be adjudged 
to be absolute and untrammelled by any 
conditions. 

The first argument had reference to 
the Grown Grants Act, Act XV of 1895. 
It wus not in its true nature so much an 
argument as an answer by way of anti¬ 
cipation. The learned vakil for the 
plaintiffs assumed that for the defendant 
the Grown Grants Act will be referred 
to and relied upon as enabling or justify¬ 
ing the alienation and began by assailing 
it in limine. But looking at the pream¬ 
ble and considering the purpose of the 
Act it oinnot be doubted that the Act 
was rather declaratory in its nature 
than enabling or enacting. It had to be 
enacted, so says the preamble, because 


doubts had arisen as to the extent and 
operation of the Transfer of Property 
Act of 1882. 

Prior to the Transfer of Property Act, 
there was no statutory enactment of the 
Indian Legislature regulating transfers of 
property. But after that Act was passed 
apparefitly doubts came to be expressed 
or entertained whether that was an Act 
governing transfer of property by act of 
parties who were subjects of the Crown 
or whether the provisions of .the Act ap¬ 
plied also to transfers of property by the 
Grown. Taking the terms of the Crown 
Grants Act, the inference seems to be ir¬ 
resistible that prior to the Transfer of 
Property Act there was nq doubt what¬ 
ever as to the power of tBie Crown to 
make a transfer of property in any 
terms, or under any of the conditions 
whatsoever. 

Apart from one argument which shall 
be referred to hereafter, the learned vakil 
for the plaintiffs did not refer to any 
limitations on the power of the Crown 
to create or transfer estates previous to 
the passing of the Transfer of Property 
Act. The personal law of the Hindus or 
Muhammadans or other communities in 
India could not possibly affect the rights 
of the Christian sovereign power. If all 
Acts of Legislature owe their origin to 
the sovereign power whatever that may 
be, in the absence of clear indication to 
the contrary, the provisions of statutory 
law should be regarded as governing 
transactions only of the subjects of the 
sovereign pqwer and not of the sovereign 
power itself. Further the rules of law 
whether statutory or otherwise, govern¬ 
ing and regulating transfers of property 
as between subject and subject of the 
sovereign power, are based or should be 
deemed to be based on principles which 
cannot in any wise be regarded as ap¬ 
plicable to a transfer by the sovereign 
power itself. 

As I read the Crown Grants Act, it 
became necessary for the Legislature to 
pass such an Act altogether declaratory 
in its nature, merely because of the 
doubts which came to be -entertained 
after the passing of the Transfer of Pro- 
pei^y Act. The moaning and significance 
of Crown Grants Act of 1895 is merely a 
re-statement of the principle underlying 
S. 3 thereof, namely, that the Grown is 
entitled to im^se any restrictions, con¬ 
ditions or limitations over, whatscwver, 
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in any grant or transfer it may make 
whether such restrictions, conditions or 
limitations over, would be legal or valid 
or not in any grant or transfer made by 
one subject to another, and it became 
necessary for the Legislature to re-state 
and re-affirm the principle only because 
of the doubts that arose subsequent to 
•the passing of the Transfer of Property 
Act. 

I cannot, therefore, regard the Crown 
Grants Act as an enacting or enabling 
measure of the Legislature or even as a 
ratifying Act with reti'ospective effect 
making legal that which was not so. An 
explanatory and declaratory Act cannot 
ie regarded or construed as if it were an 
enactment creative or regulative of rights 
Dr obligations. It seems to me therefore 
unnecessary to deal in detail with the 
very long and learned argument addres¬ 
sed to us for the plaintiffs with special • 
reference to the Crown Grants Act, I 
am satisfied that the sauad in this case 
which was a grant by the State or sove¬ 
reign authority would be binding ac¬ 
cording to its tenor. I shall therefore 
merely refer briefly to the other conten¬ 
tions of the learned vakil for the plain¬ 
tiffs. His first contention was that S. 3 
providing for Crown Grants taking effect 
according to their tenor refers merely to 
such grant or transfer as aforesaid, and 
therefore refers back to S. 2 and is con¬ 
fined in its operation to a grant or trans¬ 
fer here ofore made or hereafter to be 
made by or on behalf of Her Majesty the 
Queen-Empress, her heirs or successors 
or on behalf of the Secretary of State for 
India in Council. The Secretary of 
State for India in Council came into 
being only on the assumption, by Her 
Majesty Queen Victoria, of the govern¬ 
ment of India in 1858 and the title of 
Empress of India was conferred on Her 
Majesty only in 1876 and the argument 
founded thereon was that, therefore, the 
grants and transfer of property to which 
the Act is applicable are only grants and 
transfers made subsequent to 1853 or 
1876. But I have already' come to the 
conclusion that the Act, as such, is in¬ 
tended to be limited only to grants and 
transfers subsequent to 'the passing of 
the'Transfer of Property Act. 

Wlien S. 2 lays down that nothing in 
the Transfer of Property Act shall apply 
or bo deemed to have applied to any grant 
or transfer made before 1895 or to be 
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made after 1895 I cannot vQ^ard the Act 
as intended to apply to the construction 
of any grant made previous to the . year 
1882. But at the same tirne I cannot ac¬ 
cept the- argument of the learned vakil 
for the plaintiffs that merely because, the 
expression used is “Queen Empress” and 
that title was conferred on Her Majesty 
only in 1876 the Act must on that ground 
be confined in its operation only .to 
grants or transfers made subsequent to 
1876. The mere fact that a person is 
referred to in a' document, albeit a 
statute of the Legislature, by his or her 
present title seems to me to be no reason, 
apart from the context, to hold that a 

limitation or definition of the time is 

thereby introduced impliedly, by refer¬ 
ring only to the period of time subsequent 
to the adoption or conferring of the title 
and there seems also no reason for sup¬ 
posing that the expression was not used 
merely to indicate the sovereign bearing 
the title. ^ 

The next contention for the plaintiffs 
was that previous to the assumption of 
the sovereignty of India by the Crown in 
1858 the sovereignty was in the United 
East India Company and that, therefore, 
the grant which was made in the year 1843 
under the sanad issued by the Company 
could not be regarded as , a grant by or 
even on behalf of the Crown. This condi¬ 
tion has been to my mind conclusively 
answered by the learned Government 
Pleader who appeared for the Secretary of 
State. The Parliamentary Act 3 and 4 
Will. IV Cl. 85 both in the preamble and 
in S. 1 provides^and declares that the 
territories revenues, etc.' of India in the 
possession and under the Government of 
the Company shall remain and be vested 
in the Company in trust for His Majesty 
and even in the Government of India 
Act, 1853, similar words were used. In 
Gibso>v V. East India Company (9) the 
general iDrinoiple of law. is referred to 
that all conquests made by subjects neces¬ 
sarily belong to the Crown and in the 
case of Advocate-General v. Eechmo7id (l) 
it is pointed out thab the vesting of the 
territories and revenues in the United 
East India Company is in trust for Her 
Majesty for the service of the Govern¬ 
ment of India. See also The Secretary 
of State v Kamachee Boye Sahaha (l). 

~(9) [1839] 5 Bing (N. C.) 262=7 Scotfc. 74—S 
•L. J. C. P. 193. 

(lo; [1815] Perrv’sO. C. 56G. 
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seems to me unnecessary to refer to all 
the oases that have been cited at the bar 
in connexion with this question, because 
the terms of the. statute are to my mind 
perfectly clear. 

It was also argued by, the learned vakil 
€or the plaintiffs that even assuming that 
the Government of the country was 
carried on by the Company in trust for 
Her Majesty it does not follow that the 
grant was a grant made on behalf of Her 
Majesty. The contention was that the 
expression “on behalf of’* imports some 
sort of agency and that it cannot be said 
that a grant by a trustee is on behalf of 
the beneficiary. I cannot possibly agree 
with such a contention, and having re¬ 
gard to the context in which the terms 
(have been used, I feel no difficulty what¬ 
ever in holding that when a grant is 
made by an agency exercising delegated 
sovereign power the grant is properly 
described as made on behalf of the 


supreme sovereign power 

The next argument advanced on be¬ 
half of the plaintiffs was not on the con¬ 
struction of the Grown Grants Act but 
with regard to the entire Act on the 
footing that the Act itself was ultra vires 
of the Indian Legislature. It was said 
that under the English Common Law 
the Grown cannot create an estate un¬ 
known to law. It may well be asked, 
unknown to which law ? Is it the 
Common Law of England or India or 
the Statute Law of England or this 
country, and what is the meaning of the 

expression testate unknown to law”? 
An estate inalienable in its nature is not 
an estate unknown to law. 

But after all I fail to see, how, 
assuming for the purpose of the argument 
that the oontention is well founded that 
the Crown oannot create an estate un¬ 
known to law, that makes the Grown 
grants Act ultra vires. The Indian 
Legislature is. while legislating within 
the limits imposed by Parliament in 
the same position as an independent and 
absolute legislature. Under S. 22 of the 

R7 ®““'^35 Viot., 

yn. b7, the Governor-General in Council 
IS empowered to make laws for all pur- 
poses and for all things whatever. There 

^ proviso, that 

have the power of making any laws 

whioU shall repeal or in 
“y way affeot any of the provisions of 


that Act and certain other Acts therein 
x’eferi'ed or which may affect the 
authority of Parliament or the constitu¬ 
tion and rights of the East India Com¬ 
pany or any part of the unwritten laws 
or constitution of the United Kingdom 
of Great Britain and Ireland whereon 
may depend in any degree the allegiance 
of^ any person to the Crown of the United 
Kingdom, or the sovereignty or domi¬ 
nion of the Grown over any part of the 
said territories. 

Mr. Venkataramana Rao’s argument, 
if I understand him rightly, was to the 
effect that it was part of the common 
law of the United Kingdom of Great 
Britain and Ireland that the Crown 
cannot create an estate unknown to law 
and the said proviso forbids the Governor- 
General in Council from making any law 
which will affect any part of the un¬ 
written laws or the constitution of the 
United Kingdom of Great Britain, But 
he omitted from consideration altogether 
the qualifying clause beginning with 
the words ‘ whereon may depend in any 
degree the allegiance of any person etc.’’ 

I am unable, therefore, to accept the 
argument that the Crown Grants Act 
should be regarded as ultra vires . for the 
reason that it enables the Crown to 
create an estate unknown to the law. 

A further contention was also advan¬ 
ced to the effect that the Crown Grants 
Act was ultra vires also because it was 
calculated to affect the authority of the 
Parliament, I must confess I was unable 
to understand the argument of the 
learned vakil with regard to this con¬ 
tention. I cannot even imagine how. 
assuming^that the Act enables the Crown 
to create an estate unknown to the law 

the authority of the Parliament is there¬ 
by affected. 

For all these reasons I have no hesita¬ 
tion in rejecting the contention of the 
learned vakil for the plaintiffs respon¬ 
dents that the Crown Grants Act is ultra 
vires of the Indian Legislature. But 
after all in the view I have taken, that, 
the Grown Grants Act is not an enacting 
or enabling measure but for which the' 
Grown could not make a i^artioular kind 
of grant but IS only an explanatory and 
declaratory Act and m terms refers ouh! 
to grants made subsequent to 188^‘> it 

“9 futile to examine m;re 
minutely the oontention that it is ul*ri 

vires. ui-ia 
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The learned vakil for the plaintiffs has 
not shown how otherwise the grant in 
this case should be regarded as void or 
illegal or not binding on the plaintiffs. 

There is only one other contention on 
behalf of the plaintiffs which remains to 
be noticed, and that is the argument 
based on section 8 of Regulation 
XXV of the Madras Regulations, Under 
that section it is provided as follows : 

Proprietors of land shall he at free liberty to 
transfer without the previous consent of the 
Government or of any other authority, to whom¬ 
soever they may think proper, by sale, gift, or 
otherwise, their proprietay right ^ in the 
whole, or in any part of their zamindaries. 

But this section and the Act itself 
apply only to lands for the revenue pay¬ 
able to the Government in respect of 
which an assessment is permanently 
fixed. In the case before us no such 
permanent assessment is fixed or made 
payable to the Government under the 
sanad. This argument also, therefore, 
fails. 

In the result I agree with my learned 
brother in the conclusion that the judg¬ 
ment of the lower Court cannot be sus¬ 
tained and that, therefore, the appeal 
should be allowed and the plaintiffs’ suit 
dismissed with costs both in this Court 
and in the Court below. 

Appeal allowed. 
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Phillips aud Rambsam, JJ. 

Walker & Co. — Defendants — Appel¬ 
lants. 


V. • 

a. Abdul Aziz Sahib & Co.—Plain' 
tiffs—Respondents. 

Original Side Appeal No. 2i of 1923, 
Decided on loth October 1925. from the 
judgment of CouttS'Trotter, J., D/- 30 


August 1923. 

Practice—Pleadings—SitU for recovery of goods 
consigned by the plaintiff ^olth dc/entfanj 
fendant executing trust In favour of creditor^ 
Impleading trustee as defendant does . 

to cCbandonment of claim against'the ong 
fendant. 

The plaintiff sued 1st defendant for the value 
of goods consigned with him /the f 
Subsequent to the suit plaintiff heanng . 

1st defendant had executed a deed 
favour of creditors with certain 
trustee, applied to bring that creditor on 
as 2nd defendant, alleging in his affidavit that 


any adiudication that may he made should bind 
the'2nd defendant also as trustee.* The plaint 
was amended and a new paragraph added, stating 
inter alia that “ the moneys realized by the 
1st defendant are plaintiff’s moneys in the hands, 
of the 1st defendant firm, or, in other words, trust 
moneys payable to plaintiffs specially. The 
plaintiffs therefore submit that they are entitled 
to be paid even by the 2nd defendant firm pre¬ 
ferentially and in full.” The trust deed contain¬ 
ed a clause making it lawful for the trustee to 
pay in full or otherwise by dividends any creditor 
who would decline to assent to the deed. 

Held : that as the trust fund was not identifiable, 
plaintiff was not entitled to a decree against 2nd 
defendant. A mere attempt to obtain a payment 
of amount than tho pro rata dividend 

under the clause in the trust deed in favour of 
creditors in respect of non-assenting creditors, not 
agreed toby the trustee and not coupled with 
any other conduct on the part of the 
will not amount to an acquiescence in the deed 
of assignment, and hence the plaintiff in implead¬ 
ing the second defendant as a party exercised no 
election and had not given .up kis against 1st 
defendant. 


King and Partridge —for Appellants. 

V, C, Gopalaratnam —for Respondents, 

Judgment.—This is an appeal from 
the original side. The suit was ^ brought 
to recover the value of certain goods 
consigned by the plaintiffs with the Isfc 
defendant firm of Messrs. Walker & Go., 
as a free consignment. The suit was 
filed on 24th August 1922 and the 
written statement of Walker & Co. was 
filed on 2nd October 1922. By that 
time Walker & Co. had executed a trust- 
deed in favour of the creditors with the 
firm of Messrs. Fraser and Ross as 
trustees. In the list of creditors at the 
end’of the deed, the plaintiffs name does 
not occur. We are iJD/o^ed that the 
written statement of Walker & Co., was 
signed by Mr. Fraser under 01. 11 of the 
deed authorizing him to defend suits 
against Walker & Co. In December 1922 
the plaintiffs having heard of the assign¬ 
ment applied by Judge s summons to make 
Frazer & Ross parties to the suit and 
firm was impleaded as 2nd defen¬ 


dant. 

The plaintiffs’ contention that the 2nd 
defendant was liable on the ground that 
the consigned goods were held by Walker 
& Oo. as trustees for the plaintiffs, the 
plaintiffs can follow the goods or their 
proceeds into the hands of the assignees, 
was disallowed by the learned Chief 
Justice on the ground that the trust 
fund was not identifiable. He relied on 
In re Hallett & Co., Ex parte Plan e (1a 

(1) [1893] 10 Morrell 250. 



1^26 


WahjKER & Co. V. Abdue Aziz 


He also-lSld^€hafc the plaintiffs did not 
give up their right of action against the 
1st defendant by impleading the 2nd 
defendant. The 1st defendant appeals 
and the contention before the learned 
Judge has been repeated before us. 

^ The principle has been stated thus by 
Lord Cranworth in Forbes v. Limond (2). 

But this, I think, is perfectly certain, that no 
person can be considered to have impliedly 
acceded to a deed of this sort within the true 
meaning of that expression, who has not put 
himself' in precisely the same situation with 
regard to the debtors as if he has executed it; the 
principle of the rule being that if you put 
yourself in the situation of having the benefit of 
a deed you must bear its obligations although 
3*ou have not literally executed the deed. 

In the case of JRe Brindley^ Ex 
it was held that the creditor could not 
file the bankruptcy petition as he assent* 
ed to the deed of assignment. Vaughen 
Williams, L. J., relied on two acts of the 
creditor : (l) he accepted payment for 
timber supplied to the trustee ; (2) he 

^ attempted to obtain a sum of money 
which he could obtain effectually only 
under the deed, i. e., under the last clause 
of the deed which provided that, in the 
discretion of the 'trustee* or if a majority 
of the Committee of Inspectors directs, it 
shall be lawful for the trustee to pay in 
full or otherwise than by. dividends under 
these presents, any creditor or creditors 
who shall decline to execute or assent to 
these presents. Stirling, L. J., expressly 
mentioned the first reason and not the 
second. But towards the end of his 

judgment he stated : 

For these reasons aud the other reasons stated 
by the Lord Justice, I think the appeal ought to 
be allowed. 

^ Cozens Hardy, L, J., said ; 

* 1 am of the same opiuiou aud for the siime 
reasons. 

He then pointed out that the last 
clause of the deed was a most improper 
clause as it offers a bribe to non-assenting 
oi’editors. I doubt if a mere attempt to 
obtain a payment larger than the divi" 
dend under such a clause not agreed to 
by the trustee and not coupled with any 
other conduct on the part of the creditor 
(as in the case just cited) will amount to 
an acquiescence in the deed of assign* 
tnent, and if it does not’; there is nothing 
in the present case to show that the 
giainfeiffa have ** pu t himself in the situa- 

• (8)08543 4 Do. Q, M. .V O. 29^18 

9 W. R. 969. 

- (8) .U906J 1 K. B. 877=94 L. T. 116=64 W. 

R 80l=W Monsoa 1=92 T. L. R 165=75 

L J. K, B. 211, 
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tion« of having the benefit oi the deed 
to use Lord Oranworth’s language. But I 
will assume that a mere attempt to obtain 
payment from a trustee under a clause 
of the kind may amount to an acquies* 
cence. * In the present case, there is such 
a clause, Cl. (8). 

But, what are the facts of the case 
before us? The plaintiffs never agreed 
to accept a payment pro rata. It is stated 
by the learned counsel for the appellant 
that Messrs. Fraser & Ross were and are 
willing to pay the plaintiffs pro rata. 
The plaintiffs would not have it but 
insisted on a decree for the full amount 
claimed and because of this, the suit was 
dismissed in toto against the 2nd defen¬ 
dant. Nor did the plaintiff make any 
reference to Cl. 8 of the deed either in 
the affidavit or in the plaint. In para* 
graph 4 of the afiidavit, in stating the 
contents of the deed, they referred to 
the power of the trustee to pay either 
pro rata or the whole amount if the 
creditor is a secured creditor or if there 
are trust moneys due, but there is no 
reference to the power of the trustee to 
pay a larger amount to a non-assenting 
creditor in his discretion. In paragraph 
5 they wind up by saying ; 

Leave sbould be granted to the plaintiffs to 
make the necessary amendments to the plaint 
alleging cause of action, against the trustees also, 
as it is necessary that any adjudication that may 
be made should bind Messrs. Fraser & Ross not 
merely as ageuts of Messrs. Walker & Co., but 
also as trustees. 

Leave was granted and paragraphs 
10 (a) and 10 (b; added to the plaint. 
Paragraph 10 (a) stated the summary of 
the contents of the deed of assignment. 
In paragraph 10 (b) the plaintiffs say; 

The moneys realised bv the 1st defendant are 
plaintiffs’ moneys in rhe hands of the 1st defen¬ 
dant firm or in other words trust moneys payable 
to plaintiffs specially. The plaintiffs, therefore, 
submit that they are entitled to be paid even bv 
the 2nd defendant firm preferentially and in full. 

They did not refer to Cl. 8 of the deed, 
but alleged as the ground for 2nd defen¬ 
dant 3 liability that the proceeds of the 
goods were trust moneys. This is the 
only ^ound given for 2nd defendant s 
liability. The use of the word 'preferen* 
tially* in paragraph 10 (b) without refer¬ 
ring to Cl. 8 of the deed cannot amount 
to more than is implied by the use of the 
words in full * following it and this is 
all what the learned Chief Justice must 
have meant in the last sentence of the 

I»pgraph in his judgment dealing with 
this question. 
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Not only was 1st defendant not given 
np, but it is also expressly stated that the 
2nd defendant’s liability was to be in 
addition to the 1st defendant’s by the use 
of the word ‘ even ’ in paragraph 10(b) of 
the plaint and ‘also’ in the affidavit. 

If the trust fund was identifiable or 
the goods could be traced to the trustee’s 
hands both the defendants would be 
fully liable and it is not a case where 
only one or the other can be liable. The 
claim paragraph 10 (b) is thus one 
founded on a legal basis and not on the 
terms of the trust deed. As the trust 
fund was not identifiable, the double 
claim failed, but because of this double 
claim the intention cannot be imputed 
to the plaintiff in the absence of clear 
and unambiguous words or acts amount¬ 
ing to abandonment of the 1st defendant. 
■So long as the claim against the 2nd 
defendant is attributable to the ground 
that there were trust moneys and is cou¬ 
pled with the claim against 1st defendant 
there can be no election to give up 1st 
defendant nor acquiescence in the deed. 
Nor does the case of Ilarland v. BinliS (4) 
help the appellant. There the creditor 
applied to the trustee for an explanation 
and when he received the trustee’s reply 
expressed himself that he was satisfied 
and Lord Campbell held that this 
amounted to acquiescence. In the pre¬ 
sent case we have neither negotiations nor 
any act outside Court and all^ that can 
be relied on by the appellant is contained 
in paragraph 10 (b) of the plaint and 
paragraph (5) of the affidavit both making 
it clear that the 1st defendant was not to 
be given up. Though it turned out that 
plaintiff cannot make the 2nd defendant 
liable in the way he wished it is clear 
that he never wished to make him liable 
on a footing which involved the giving up 
of the Ist defendant. The appeal fails 
and is dismissed with costs. 

If werhad come to the conclusion that 
the plaintiff accejited the deed, it would 
involve a miscarriage of justice to dismiss 
the suit in toto. The plaintiff could be 
then entitled to a decree pro rata against 
the 2nd defendant. But this can be given 
under 0.41, B. 33 only after adding them 
as parties in the interests of ]Ustioo-.a 
course to which the appellant s counsel 
has no objection. But on the view we 
take, it is unnecessary. ( Appeal dzstmssea.J 

“"^(4) flH50] 15 Q. B. 713=20 L. J. Q. B. 12G^ 

14 Jur. ‘JT9. 
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Krishnan, J, 

Public Prosecutor —Appellant. 

V. 

Kalia Perumal NaicJcer —Accused— ^ 
Respondent. 

Criminal Appeal No. 336 of 1926, 
Decided on ISth November 1925, from 
the judgment of the 2nd Cl. Bench Mag., 
Shevapet, in Summary Trial No. 1126 
of 1923. 

Madras District Municipalities Act, Ss. 338. 

249 and Sch. V, Cl. 2 — Commission agent felling 
grain wholesale ami not being > a mere auctioneer 
is covered. 

A commission agent, who "is net merely an 
auctioneer or crier, selling grain wholesale on 
account of his customers for commis.sion is also 
required to take out license. [P..722, C. 2] 

Public ProseciUor —for the Crown. 

A. K. Balakrishsia ^enon —for Res¬ 
pondent. (Amicus Curiae^ ^ 

Judgment. —This is an appeal by the 
Government against the acquittal by the 
Bench Magistrate, Shevapet, of the coun¬ 
ter-petitioner against whom a charge had 
been brought of failure to take out 
license for selling grain wholesale. Un¬ 
der S. 249 of the District Municipalities 
Act (V of 1920)* read with Sch. 5, Cl. 

(c) of the same Act, any person who sells 
grain wholesale has to obtain license. 

If he fails to do so, he is liable to be 
punished under S. 338. The Bench 
Magistrate acquitted the accused on the 
ground that he was only getting commis¬ 
sion for auctioning the grain. The 
question for decision is whether he is not 
even as a commission agent a person who ^ 
sells grain. What he actually did was 
to sell by auction bandy-loads of grain 
wholesale. The grain belonged to his 
customers who sent it to him for sale 
and he effected the sale by auction and 
obtained a remuneration by way of com¬ 
mission. He is nevertheless the person 
who actually sold the grain. It is clear, 
therefore, that he is a person who comes 
within Cl. (c) of Sch. 5 and must take out 
a license. It is not a case of mere cider 
or auctioneer who auctions the goods of 
another person in the latter’s presence 
and acts as a mere agent for the purpose. 
The accused is, as I understand from the ^ 
records, a commission agent, who sells 
other people’s goods, and receives re* 
mnueration by a commission he being 
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treated as the actual seller of the 

goods. , , 

*111 these circumstances the aCi^uittal 
must be set aside and the accused con¬ 
victed under S. 338 of the District 
Municipalities Act. He is fined Rs. 5 and 
will undergo simple imprisonment for 
two days in default of payment of the fine. 

Acquittal set aside. 

A. I. R. 1926 Madras 723 

Odgers and Madhavan Nair, J-J. 

(Kijaiiar) Shesh'ippa S/ieWy-Defendant 
—Appellant. 

V. 

Kijanar Devaraja Shetty —Plaintiff— 
■Respondent. 

Second Appeal No. 787 of 1923, Deci- 
’ded on 2nd November 1925. 

(a) Malabar Law—Maintenance ts not carrect 
equivalent of “ chllttvu*' 

The English word “maintanauce” is not, a 
correct equivalent of the Malayalam word 
^*“chilavu” of which it is generally understood to 
1)3 a transalation. The term means “expanses” 
and is comprehensive in its significance. 

[P 725 C 1] 

(b) Aliya'ianthvia Law—Marriage evpenses of 
Junior member should be defrayed by ejaman. 

The marriage expenses of a junior membsr of 
a' tarwad or .‘Miyasanthaua family should be 
defrayed by the the karnavan or ejamau, provid¬ 
ed that the family has adequate funds ; and the 
karnavan or ejman has no valid and proper ob¬ 
jections to the marriage {Case Law reviewed.), 

(P 725 C 2] 

B. Sitaramx Bao —for Appellant. 

K. Y. Adiga —for Respondent. 

Judgment. —We are invited in this 
-second appeal to set aside a decree by 
which the Court of appeal below in con- 
‘Ourrenoe with the Court of first instance 
. gave the plaintiff a sum of Ks. 182-9-3 
• on account of expenses incurred by him 
•for performing his marriage. The plain- 
■tiff is a junior member of a family of 
which the ‘ejman is the defendant. The 
parties are Jains of South Kanara govern¬ 
ed by the Aliyasanthana Law. In reply 
■to the plaintiff’s claim, the defendant 
lileaded that he is not the ejamin, that 
-the plaint property is not family pro- 
lierty that the marriage was nob 
arranged or performed with his con¬ 
sent and that, in any event, the 
]^am%n of an Aliyasanthana family 
19 not bound in law to contribute to 
Itho marriage expenses of a junior member. 

’ The lower Court overruled all these 

i^ogards the want of consent 
by the ejaman, it is conceded for 
«he appellant that the lower Courts 


should be deemed to have found that the 
ejaman withheld his consent for the 
marriage perversely and on no justifiable 
grounds. In these circumstances, Mr. 
Sitharama Rao argues that the lower 
Court’s decree is contrary to law be¬ 
cause (l) the law does not recognize the 
union between a man and woman follow¬ 
ing the .41iyasanthana law as a valid and 
binding marriage and (2) this item of 
expenses should not on any account 
be included within the rule making 
maintenance a proper charge on the 
revenue of the family. The important 
question for our decision is whether the 
plaintiff, a junior member of an Aliyasan- 
thana family, is entitled bo claim his 
marriage expenses from the ejaman of 
the family. 

The Aliyasanthana system is very 
similar in its inciden‘'s to the Marumak- 
kathyam Law; see Hegadi v. Tongu 

(l) and Muthu Amtna v. Gopalan (2). A 
karnavan in Malabar is the senior male 
member of a group of persons, all of 
them tracing their descent in the female 
line from a common female ancestor 
owning joint property under the absolute 
control and management of the karnavan. 
This group forms a Marumakkathayam 
tarwad see : Keiiath Puthen Vittil Shuppu 
Me}ion V. Naraijanau (3). The powers 
and rights of the karnavan, who corres¬ 
ponds to the ejaman of the Aliyasanthana 
family, have been laid down in various 
decisions of this Court. Large and abso¬ 
lute though his powers he over the ad¬ 
ministration of the tarwad property and 
its funds, the regulation of the tarwad’s 
internal economy, and the protection, 
control and supervision of the junior 
members, it should never be forgotten 
that the tarwad property in his posses¬ 
sion is not exclusively his own, hut he 
owns it along with the other niemhers 
only as a bo-proprietor. As observed 
in ^iirayani v. Gobinda (4) 

although j\s a senior uiemb.'r he eujoy:? spcJi.'il 
cJrisideration, he has no higher claim ia the 
enjoyment of the income ihan aoy other member 
of the family. 

The right of ownership is of ov-erwholva- 
iug importance to the junior membftrs 
as it clothes them with vary valuable 
rights which thev can #»nforce acaiast 

(i) ti«6yj 4 .m.h:c. ly6. --- 

(9; [I9l2j 36 Mad. 593=16 I.C. 895 t=o;^ . 

(6) [1904] 26 Mad. 162^14 M.LJ. 415 (F B 1 

(4) 116841 T Mad. 352. ^ 
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the karnavan. The status of a member 
of a Malabar tarwad carries with it 
four distinct rights, viz.,(l) a right to be 
maintained by the karnavan ; (2) a right 
to see that tarwad property is not 
alienated otherwise than in accordance 
with law (3); a right to become the 
tarwad karnavan, when he becomes the 
senior male member, and (4) a right to a 
share if a partition were made and the 
tarwad broken up by common consent 
Moidin Kuihi v. Krishnan (5), *Ibrayan 
Kanhi v. Komamutti Koya (6) and Muthu 
Amma v. Gopalan (2). To these might 
be added another right, viz., a right to 
bar an adoption Ghandu v. Suhhti (7). 

Of these rights obviously the most 
sui>stantial one is the right to 
“ maintenance, ” as such a right is 
the mode in which the right of 
ownership in the tarwad property is 
most effectively enforced by the junior 
members. The value of such a right in 
the case of persons living under a system 
of law which does not sanction compul¬ 
sory partition, nor recognizes son's claims 
against the father cannot be overestima¬ 
ted. The nature of this right has been 
thus described by Seshagiri Aiyar and 
Bakewell, JJ., in Aminani Amma v. 
Padmanahha Menon (8) : 

The allowance claimed by an anandravan of 
a'Malabar tarwad or by a junior member of a 
joint Hindu family is not as a dependent upon 
the owner of the property, but as one who, in 
his own right, is entitled to participate in the 
income. The common law in both cases having 
vested the management in the senior member, 
the olaim for separate maintenance is an index 
of proprietorship and not founded upon moral or 
quasi-ldgal obligations or i)aability to maintain 

himself or herself.It is clear that the 

right of a member of a tarwad for an allowance 
is an incident of co-proprietorsbip in the property 
of the tarwad and that consequently that right 
cannot be denied unless circumstances show tk>at 
the tarwad is not in a position to give a separate 


allowance. 

See Achutan Nair v. Kunjunni Nair 
(9); Maravadi v. Pavimakka (10) ; Kunhi 
Krishna Menan Karnavan v. Kunhikav 
xlmmal (11) and Govindan Nair v. Knnju 
Nair (12). __ 


(5; 

( 6 ) 

(7) 

( 8 ) 

( 0 ) 

( 10 ) 

( 11 ) 

( 12 ) 


ri887j 10 Mad. 322. 

1892] 15 Klad. 501=2 M.L.J. 255, 

[1889] 13 ISIad. 209. 

[1918] 41 Mad. 1075=48 I. C. 104=35 
M.L.J. 609. 

[1903] 13 ]\r.L.J. 499. 

[1911] 30 Mad. 203=22 M. L. J. 309= 
14 I.C. 383=(1912) M.W.N. 109. 

[1918] 35 565=(1918) M.W.N. 761. 

[1919] 42 Mad. 680=36 M. L. J. 505= 
51 I.C. 328=-(1910) M.W.N. 302, 


The tei’m “maintenance,'’ as has been 
pointed out, is often loosely applied. In 
its limited sense, as understood in Malabar 
it means the expenses required for food, 
raiment and oil ; in its more comprehen¬ 
sive sense, it includes what is usually 
called in Malazalam “ menchilavu, 
which is treated as a part of maintenance: 
see Govindan Nair w.Kunjxc Nair (12). 
According to Sundara Aiyar, J., the word 
“menchilavu” is usud to designate a 
part of what is required for the support 
of a person and is distinguished from 
what is strictly necessary for food and 
raiment. Legally it may be taken to 
mean part of what would be included in 
the terms “maintenance and neces¬ 
saries,” Sadasiva Aiyar, J., states that 
“the literal meaning (of the term “men¬ 
chilavu”) seems to be ‘excess expendi¬ 
ture’.” I take it that it means that it is 
usually allowed beyond what is strictly 
required for food and clothing alone. 

Under the expression, therefore, come 
the sums which are required for keeping 
up a respectable appearance consistent 
with the position and dignity of the 
family to which a person belongs, sums 
required for a reasonable amount of 
travelling to holy places in the case of a 
member of an aristocratic family, etc., 
for slight convenience and comforts, 
which though they might be called luxu¬ 
ries when indulged in by a low class 
individual, would come under the head 
of “necessaries” in the case of persons 
belonging to families which cannot be 
classed with the lower sections of the 
community : see V^alia Konikkal Kdam~ 
keJu Achan y. Lakshmi Nettyar Ammal 
(13). In Eavanni Achan y.K.N. Kav 
navan (14), Phillips, J., described “men¬ 
chilavu” as “a luxurious form of main¬ 
tenance” as distinguished from bare main- 
tenance” and stated that the claim to 
both must be treated as based on the- 
same footing.” Goutts-Trotter, J., as he 
then was, and Kumaraswami Sastri, J., 
observe that ‘menchilavu’ which has 
been translated as “maintenance” is said 
to be indistinguishable from maintenance 
of the members of a Hindu family.” 
S. A. Nos. 2556 and 2557 of 1912. The 
loose application of the word, as pointed 
out above, is due to the fact that the 


(13) [1913] M.W.N. 3 79=13 I.C. 234. 

(14) [1919] 42 Mad. 789=37 M. L. J. 157=10 
L.W.142=52 I.C. 91S=(1919) M.W.N. 571. 
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Boglish word “maintenance’* is not, 
strictly, speaking, a correct equivalent of 
the Malayalam word “chilavu” of which 
it is generally understood to be a trans¬ 
lation. The term means “expenses" and 
'# is comprehensive in its significance. The 
right to maintenance is the right to claim 
one’s “expenses” which obviously must 
be of various kinds. 

By the enforcement of this right 
which, as already mentioned, is 'given to 
a member of a Malabar tarwad or an 

4 

Aliyasanthana family by reason of the 
proprietary interest possessed by the 
member in the family property, the juni¬ 
or members have been able to secure 

* 

legal recognition of their claims not only 
for the cost of the “bare necessaries of 
life,” but also for the expenses legiti¬ 
mately incurred for “medical treatment” 
KeUc Achan v. Umala Achan (15), and 
also for arrears of “menchilavu” (for 
• instance, expenses “for clothes oil, soup, 
tea, coffee and confectionery) Bavanni 
Achan y. Thankunni (14) : see q,\bo Valia 
Konikkal Edamkelu v. Lakshmi n/ettijar 
Am77ial (13); assuming that^there are ade¬ 
quate funds at the disposal of the family. 
The decision in Krishnan v. Govinda Men- 
oil (16) recognizing the obigation of the 
karnavan to educate the junior member, 
declared that it was not incumbent on 
him as part of his duties to “ give the 
junior members education through the 
medium of the English language or on 
Western lines.” Such a claim, if made 
now would for its decision, as suggested 
in the judgment itself, depend upon the 
question whether such education “ has 
§ not* become essential." In Neelakanta 
Thuruvamha v. Ananta Narayan Aiyar 
(17), it was held that having regard to 
the circumstances of the family which 
was a well-to-do one 

a contract by a karnavan engaging a tutor for 
the purpose of teaching the English language on 
reasonable terms as to remuneration for the mem¬ 
bers of the family is binding upon tho succeed¬ 
ing karnavan and that the debt thus due is 
payable out the assets of the family. 

If all these claims can be recognized 
as legal, whether they^ come under the 
strict designation of ‘ maintenance” or 
not, the claim for the allowance being 
H based on tho junior members' oo-proprie* 
torship of the joint family property, we 

jlfij C19193 17 1.0. 704. ^ 

118983 8 M. E. J. 294. 

(1?) (19073 19 M.*E.J. 590=4 1,0,794. 


fail to see why the marriage expenses of 
a junior member of a tarwad or Aliya-i 
sanatbana family should not also be de¬ 
frayed by the karnavan or ejaman, pro¬ 
vided that the family has adequate 
funds, and the karnavan or ejman has 
no valid and proper objections to the 
marriage. 

The junior members of an Aliyasan¬ 
thana family or a Malabar tarwad are not 
expected to live in a perpetual state of 
celibacy, and it is not denied that 
marriage is a necessary incident in the 
normal life of individuals in Kanara and 
Malabar as in other parts of the country. - 
It has been held in Srinivasa Aiyangar 
V. Thiruvenkathaiengar (18) and Go 2 ialan 
V. Venkataraghavalu (19), that the 
marriage of a male governed by Mitak- 
shara Law is a necessary burden upon 
the family. We have been pressed with 
the argument that as under the Aliya- 
santbana law union of man and woman is. 

“ iu truth,'not a marriage but a state of con¬ 
cubinage into which the woman enters of her 
choice and is at liberty to change when and 
often as she pleases. 

See Subha Hagadi v Tongu (l). There 
can be no legal obligation on an ejman 
or a karnavan to defray the expenses 
of the so-called marriage. In our opini¬ 
on, this argument has absolutely no bear¬ 
ing on the decision of this question. 
The prevailing system of marriage is a 
well-recognized and time-honoured social 
institution sanctified by the long usages 
of the society to which the parties be¬ 
long. The fact that the Courts have re¬ 
fused to consider it as a valid marriage 
in law is no reason why the family, if it 
can afford the means, should refuse to 
deh-ay the expenses for the marriage of 
a junior member. In our opinion, the 
marriage expenses of a junior member of: 
a Malabar tarwad or Alivasaiitlianai 
family form a part of his ‘ “ right tO' 
maintenance.” i 

The cases referred to above do not by 
any means exhaust tho variety of ex¬ 
penses for meeting which an anandravan 
can make a valid claim against the karna¬ 
van of the tarwad. It has been hold in 
Suhbu Shattithi v. KHshnacharya (20) 

(18) [1012] 38 Mad. 556=25 M. ^ L. .T. G44— 

(1913) M. W, N. }034=28 I 0. 26l=(l'>i4i 

M. \V, N. 282. 

( 10 ) [1915] 40 >fad 632=31 I, 0 ‘74- v 

L,J. 710. 

(20) [1910] 21 M. U J, 159=11 I. C '3 
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though guardedly, that in cerbain clr* 
cumsfcances a karnavan is entitled to 
raise money on the security of the family 
lu'operty for the defence of the members 
of the family charged with ‘ rioting’ if 
the money could nob otherwise be i^ro* 
cured. The exact legal basis for the lia¬ 
bility of the tarwad property is not stated 
in the judsment ; but the observations 
of Miller and Krishnaswami Aiyar, JJ., 
in S. A. ISo. 359 of 1906 and earlier case 
that. 

there is some evidence that some money was 
borrowed for expenses of the defence of a member 
of the family who was prosecuted in a criminal 
case but the nature of the criminal case does not 
enable us to say that the defence was for a family 


purpose. 


would suggest that the question 
to he decided would be whether 
the expenditure is for a family purpose 
though the judgment does not show the 
exact bearing of the nature of the cri¬ 
minal case on the question of family 
ljurpose. In a still earlier case, i. e., 
S. A. No. 28 of 1838, without referring to 
the nature of the criminal charge and its 
connexion with tlie question of family 
pui'i.'-ose (the available papers do not sliow 
what the charge was). Sir Arthur Col¬ 
lins, C. -1. and Parker, J,, held that. 

tha lower Court rightly decided .that the money 
borro\v.?d for tho purpose of defraying the expen¬ 
ses incnrrori in u criminal charge against the 
karnavan and two senior anandravans was a debt 
incurred for th? tarwad purpose and binds the 

tarwad. 

lu our opinion, the cases 
discussed ahoVe are l^ut illustrations of 
the rule that the junior member of_ a 
Malabar tarwad or Aliyasanthana family 


is entitled to claim from the karnavan or 
ejaman for his maintenance all his neces¬ 
sary expenses,” the justification for such 
a demand being his undoubted eo ownei 
ship of the tarwad jiroperty. Such ex¬ 
penses when defrayed by him would be 
expenses incurred by the karna\an foi 
tarwad purposes and would hind the 
tarwad. What expenses are necessary 

may, in disputed cases, he safely left bo 

decision of Courts. The principle is thus 
stated by Suudara Aiyar, J., in his trea¬ 
tise on Malabar Law i 

The rule of law is that the aiiandravan should 

be .ill'owecl for his maintenance what is roason- 

able and proper having regard to his needs and 
heviug reg.ird to the position, affluence and status 
oi tho familv. What is reasonable .ind proper 
v/ill depend upon the circumstances and the 
tinios and would be a pure question of fact. 

There is nothing in the conclusion we 


have reached, contrary to the principle of 
the Malabar or Aliyasanthana law. 

We are fortified in our conclusion 
that the junior member is entitled to 
claim his marriage expenses by the de¬ 
cision in Parvailii v. Ramaran (21). Ib 
was held in that case that in North 
Malabar the male members of a 
Nayar tarwad are by custom entitled to 
receive from the karnavan an allowance 
for the maintenance of their consorts and 
children while living in the tarwad 
house. In the present case the junior 
member does not pitch his demand so 
high. He claims only the expenses incurr¬ 
ed for the performance of his marriage. 

Ib is well known that the Aliyasan- 
tliana people in South Kanara have 
advanced further towars the paternal 
family than have the Marumakkathayam 
people in Malabar. It is the recognized 
practice in South Kanara for the 
woman and her minor children to live ^ 
with her husband : see Suhhtt JB-agadiy* 
To 7 iou (1). It is a common practice in 
Norbli Malabar and a growing practice in 
South Malabar ; see Parvathi v. Kama- 
ran (21), and Amma v. Gopalan 

(2). As this decision is based upon the 
custom in North Malabar which exists in 
an intensified form in Kanara, it follows 
that a junior member under the Aliya 
santhana system also would be entitled 
to claim such expenses. If so, his righb 
to claim the expenses of his marriage 
should ))e undoubted and. as we have 
shown, there is nothing in the principle 
of Aliyasanthana law against the recogni¬ 
tion of such a righb. 

We are asked nob to place much re- ^ 
liance on the decision in Parvathi v. 
Kamaran (2l) as its authority is alleged 
to be somewhat shaken l)y the observa¬ 
tions of the learned Judges, who deci¬ 
ded the case reported in Pavanni Achan 
v.Thankunni (U). In that case Phil¬ 
lips and Napier, JJ,, held that an anan- 
dravan of a Malabar tarwad is not entitl¬ 
ed to claim maintenance from his tarwad 
for his wife, who belongs to another tar¬ 
wad, and much less is he entitled to 
claim for her any “ menchilavu.” The 
learned Judges think that to allow such 
a claim put forward by the anandravan 

would he to uphold the claim of the wife ^ 
,for maintenance from her husband s 
tarwad and then they refer to Parvathi v. 
Kamaran (21) and point ou t that Q YgE 

(21) C1883J G Mad. 841. 
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in thffi^cftse the proposition contended 
for was described as inconsistent with 
the principle of Marutnakkathayam law. 

With due deference it seems to us that 
, the true significance of the claim advanc- 
ed on an andravan’s behalf has not been 
correctly appreciated by the learned 
-Tudges. By asking for an allowance for 
the maintenance of his wife the junior 
male member of a Malabar tarwad is not 
asking the Court to hold that his wife 
has a right to recover maintenance from 
his tarwad. In so doing, he is only 
asking the Court to give effect to his right 
to recover from the karnavan expenses 
for his own maintenance of which 
bharyachilavu* (wife's expenses) as it is 
called in Malabar is a necessary part. As 
observed in Muthu Amina v. Gopalan (2) 
by Sundara Aiyar and Sadasiva Aiyar, JJ.. 
Parvathi v. Kamaran (21) held that a 
male member of a Marumakkathayani tar- 
»wad is entitled to an allowance’for his 
consort and children living with him, that 
is, in Qomputing the amount to which he 
is entitled for his own maintenance, the 
fact that he has to maintain a wife and 
ohildern should be taken into account. 

claim of a junior member of a 
Malabar tarwad to receive from the 
karnavan an allowance for the main¬ 
tenance of his wife and children, though 
described as inconsistent with the 
principle of Marumakkathayam law' \Yas 
still allowed in that case as the custom 

was found to support such a c'aim In 
our opinion, the effect of the decision in 
ParvatJn v, Kamaran (21) cannot he 
minimised by the observation 

•ithut the finding in that cafvs (as rccard-; 
cuatom(b.\S3d on tlie evidence of two witres^e-; 
was not objected to. 

This case has been referred to appa- 
^ntly with approval in Manidevi y. 
PammaA:A:a (10) and explained as shown 
above in Mnthn Amma v. Gopala^t (2) 
and has always been looked upon bv the 
community following these systems of 
law as enunciating a well-known and 
correct principle of customary law. 

^ In this connexion it may be interest¬ 
ing to note the following observa¬ 
tions occurring in the Malabar Marriage 

uommission Report as regards this 
Jioustom. 

so well established is the custom that the 
Court has hold that the maintenance of the 
^ 1 .?^ «md children of the junior members (re- 

‘husbands* in the husbsnd’s 
wrwad) is a charge which the karnavan of the 
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lunior membars is bound to meet. The High 
Court allows that the ruling would seam iuc jnsis- 
tont with the prii ciples cf Maruinakkatha>}im 
law, but the answers to the interrogatories and 
the evidence taken by the commission show that 
the ruling is really and truly in accordance with 
existing xisage. 

The italics are ours. 

For the above reasons, we Iiold fcbafe 

tbe lower Court's decree awarding the 

plaintiff the expenses for his marriage is 

correct. It has not been argued before 

us that the amount is excessive. 

This second appeal is dismissed with 
costs. 

Appeal dismifi^od. 
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Jackson, j. 

Deirasikhamani Asari — Accused _^ 

Petitioner. 

, Vi 

The Crown —Opposite Party. 

Criminal Revision No. 701 and Or 
Rev. Petition No. 590 of 1924, Decided 
on 27th August 1925, from the judgment 

of the S. J.. West Tanjore, in Criminal 
Appeal No. 6 of 1914. 

PeJial Code. S. 400—Ccjirf Amin collectlna 
money but not paying in Court for five months 
is guilty. 

Where a Court Amin cclleots a large sum of 
money and doe:s uot pay it into Court until 
five months have elapsed, it is a fair presumptiou 
that be has misapproprlacei the amount, unless 
he can explain his action. [!> 7-23 c 2 ] 

U atrnp S. Subrantania Aiyar and 
.4. S. Srinirasa Aiyar~(or Petitioner. 

‘I» 0. AdaiJi'^iov the Crown. 

Order.—Appeal against the judgment 
and sentence of the Sessions Judge of 
West Tanjore in Orl. A, No 6 of 1924. 

The appellant was convicted by the 
Sub-Divisional Magistrate. Pattukottai. 
and sentenced to undergo rigorous im¬ 
prisonment for nine months under S. 409, 
Indian Penal Code. The learned Sessions 
Judge confirmed tbe conviction and re¬ 
duced the sentence to the- amount of 
imprisonment alreidy undergone. 

The appellant was an Amin of the 
bub-Court at Kumbakonam and, ad¬ 
mittedly, on tbe 27tb February 1923 he 
collected a sum of Rs. 190-4-0 in Papa- 
nasam. He did not pay this amount 
into Court until the 2nd of July 1923 
and the lower Courts have found that 

criminal misappropria¬ 
tion. There is no evidence of whab 
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exactly he did with the money ; but if 
an Amin collects a large sum of money 
and does not pay it into Court until 
five months have elapsed, it is a fair 
presumption that he has misappropriated 
;the amount, unless he can explain his 
action. The case of the defence was 
that the appellant was too ill in the 
intervening period to pay the money, 
but his own doctor, D. "W. 7 says that 
the appellant came to him on the 25th 
April 1923, to get a certificate for the 
purposes of leave ; and if he could do 
that, presumably the appellant could also 
have paid the money into the Subordi¬ 
nate Judge’s Court, It is also not clear 
why, if, as he says the appellant was 
taken violently ill after collecting the 
money at Papanasam, he was next heard 
of at Negapatam. I find that the facts 
constitute an offence under S. 409 and 
fclie appellant was /entrusted with the 
money. Other warrants which were 
entrusted to the appellant were returned 
by post, and both the lower Courts have 
assumed that the appellant himself was 
the real sender ; but they have not dis¬ 
cussed the question and no doubt on the 
record, the warrants were returned by 
one Sadasivam Pillai. Had that been 
the only circumstance pointing to the 
sanity of the appellant, I should have 
felt constrained to allow this petition, 
but, as I Slid above, he was perfectly 
sane in April. The learned Sessions 
Judge refers to the argument that the 
appellant became ill and was mentally 
deranged at the time he collected the 
money and that he lost it, and this, of 
course, is based on the defence evidence 
which must have been referred to at the 
time. It cannot be said that the learned 
Judge wholly failed to take into consr 
deration the defence in the case. Ko 
doubt, the appellant voluntarily surren¬ 
dered himself, but it was long after the 
commission of the oltence. 

The appellate Court allowed that this 
was a case for lenient treatment and 
remitted a considerable part of the ap- 
jiellant’s sentence. There is no ground 
for interference and the petition is 

dismissed. . _ 

Petition dismissedn 
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Coutts-Trotter, C. J., Krishkan 

AKD BEASL3V, JJ- 


(Pannala) Subba Tiao 
Appellant. 


Defendant 


(Parupudi) Pakshmana Itao and 
another —Plaintiffs—Bespondents. 

City Civil Court Appeal No. 67 of 1922, 
Decided on 27th October 3 925, from the 
decree of the City Civil J., Madras, in O. 

S. No. 487 of 1921. 

sii Easements Act, S.'15—Mere assertion of 
ou'nership In lUigatton is not bar to acquiring 
easement ; exercising acts of oivnership Is fatal 
to claim for casement. 

The mere putting fol•^Yard of a claim of ONvuei> 
ship in legalirrsceeding^ is not conclusive against 
a right of easement, but if the acts done by the 
person claiming easement in respect of the pro- 
nerty during the statutory period are only refer- ^ 
able to a purported character of owner they 
cannot validate a subsequent claim to an ease¬ 
ment in respect of the property. The question ot 
animus is one of fact ; 38 Mad. 1, Overruled , 

Lyell V. Hothfield, (1914) 3 A'. B. 2 ^ 

5. Doraiswami Aiyar and A. liaghw 
naiha Bao — ior Appellant. 

P. Satyanarayana for Bespondents. 

rtf Reference. 


Phillips. J.— In this case there are 
two houses. Nos. 19 and 20, adjoining one 

another and apparently they both origi ^ 

nally belonged to the same family- 
many years past, and certainly for _u 
years, the inhabitants 

been using a privy situated in No. 19 and ^ 
for that purpose have been enjoying the 
right of way over portions of No. ly. 
The plaintiff in this case originally 
brought a suit in 1917 for recovery of 
house No. 19, but that suit was dismissed. 
He has now brought the present suit for 
a declaration that he is absolutely 
entitled to the latrine marked C’ in 
the plan and to the use thereof, and, in 
alternative, as a right of easement. 
Although the plaintiff’s suit to recover 
house No. 19 has been dismissed, yet, m 
his plaint, he persists in asserting b*^ 
right to it inclusive of the latrine markec 
‘C’, and he pleads in the alternative thaj t* 
he is entitled to the use of the latto as 
an easement. The learned City Oivi 
Judge has found that this right has been 

established and has given a decree accord 
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ingly, and fchis decision is in accordance 
with a decision of this Court in ICojidci v, 
Bamasami (l). There it was held that 
the mere claim of the higher right of 
ownership would not prevent a person 
from acquiring a lessor right of easement, 
provided he can show that he asserted 
certain right of enjoyment over the land 
in question for the benefit of another 
land belonging to him. This case pur¬ 
ports to follow a Full Bench decision in 
Narendra Nath Barari v. Abhoy Charan 
Chattopadhya (2). A similar view was 
taken in this Court in Vekataratna 
Dikshitar y. Subharoya Pillai(S). It is 
now urged for the appellants that this 
view is opposed to the decision of the 
Judicial Committee in AttorneyGeiieral 
of Southern Nigeria v. John Holt and Co., 
Liverpool Ltd, (4) and also to decisions 
in Jalaluddin v. Asad Ali (5) and 
Lhimilal Fulchand v. Mangaldas Govar- 
dhandas (6), the two latter decisions 
being under S. 26 of the Limitation Act, 
the Basements Act, not being applicable 
in those provinces. I think it must be 
conceded that the contention that the 
decision in AttornefrGeneral of Southern 
Nigeria w. John Holt and Co., Liverpool 
Ltd. (4) is opposed to the decisions of this 
Court is correct. There their Lordships 
say : 

In substance the owner of the dominant tene¬ 
ment throughout admits that the property is in 
another and that the right being built up or 
asserted is the right over the property of that 
other. In the present ease this was not so. For 
those reasons their Iiordships are of opinioti that 
the grounds upon whieh the judgment appealed 
from are put cannot bo maintained. 

The (luostion is not discussed at any 
length, and the case being one from South 
Kigeria, it is obviously not based upon 
the provisions of the Indian Basements 
Act and it is upon the language of S. 15 
of that Act that this Court based its 
conclusion. In addition to the decision of 
the Judicial Committee, we have been le- 
ferred to a case in Lyell v. Lord Hothfield 
(7) which distinguishes two earlier cases, 
Farl De ha TT'’an* v. Miles (8). Dateson 

(1) [1916] 38 —17 1. O. H'2=G 5lU 

(2) tli>073 34 Cal. 51^11 C. \V, N. 20= 4 C. L 
J. 437(F. B.). 

(3) [1911] I M. W. N. 1. C. 502. 

(4) [1916] A. C. 599=84 L. J. P. C. OS=ii2 U 

T. 956, 

(6)' [1883] A. W. N. GCi. 

(6) [1892] 10 Bom. 592. 

(7) tm4]3K.B. 911^84 UJ. K. B. 251=.Xi 
T. Ik R, 63a 

(8) 17 Ch. D. 635. 


v. McGroggan (9). In the former case it 
was held by Brett, J., that the user 
having been established, the fact that the 
user was based upon a right which was 
found not to exist was not material. 
Cotton, L. J., came to the same conclu" 
sion. Nor do I think that the leading 
judgment of James, L. J., takes any diffe“ 
rent view. This case and the Irish case 
were considered in Lyell v. Hothfield (7) 
by a single Judge and were distinguished 
on the ground that in those cases the 
acts of user were done in pursuance of an 
alleged right in Alieno Solo although the 
claim was made under a mistaken belief, 
but where the acts were acts attributable 
to a claim of the ownership of the soil 
itself there can be no question of obtain" 
ing an easement. This is the view taken 
in Attorney-General of Southern Nigeria 
V. John Holt and Co., Liverpool Ltd. (4). 
The question appears to be one of some 
difficulty ; for it is not quite clear to me 
why a person using a right of way on 
another’s land as of right uninterruptedly 
for over 20 yeai's should be allowed to 
establish a permanent right to the ease" 
ment, wlieveas if that same person says 
that he used this right of way Viecause 
he was the owner of the land he should 
by that mere assertion be deprived of the 
right which would otherwise be held to 
have accrued to him. It must also be 
observed that if the acts are done in 
pursuance of a mistaken belief of owner¬ 
ship or such belief is known to the 
real owner an absolute title by pre¬ 
scription would be acquired in 12 years 
whereas a lessor right of easement is 
not ao-iuired even after 20 years of 
the very same enjoyment. Such a con¬ 
clusion hardly seems to be logical. 
As the decision of the question must 
depend upon the interpretation of S. lo 
of the Easements Act, I think t .at pos¬ 
sibly the judgment of this Court may 
have CO be modified in view of tie lieci- 
sion of the Judicial Committee which 
was based not on tlie Indian Easements 
Act but on tiie English Law on the 
point which is very similar. I think, 
therefore, that it is desirable to refer to 
a Full Bench the question whether the 
decision, Korda v. .Rama.saiii; (l). is 
correct. 

Odgers, J. —In this case the i laintilVs 
sued as owners of house and groumi 
No. 20 Singaraehajri Street. TripliciTie 

[1903] Irish Repv^rt^ ‘.hi. 


\ 

\ 
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and fchay also alleged fchau they ware the 
owners of No. 19 in fche same street, by 
right of inheritance as reversioners to the 
last taale holder. As to this latter house 
they have brought a suit, G. S. No. 222 of 
1917, which was tried on the original side 
of this Court and Mr. Justice Coutbs' 
Trotter (as he then was) decided that 
No. 19 was nob the property of the plain* 
tiffs but of the defendants, and this judg* 
menb was confirmed in appeal, O. S. Ap¬ 
peal No. 52 of 1919. The right in dispute 
in the present case is the right of using a 
latrine which is in the compound of 
No. 19 and plaintiffs’ suit was for a 
declaration that they are absolutely 

entitled to tlieir ” latrine marked *0’ in 
the plan and to the use thereof as hither- 
toforo. They claim user for more than 
70 years. The prayer in the plaint was 
amended on the 2oth September 1922, 
the suit having been begun on the 17th 
August 1921, by an alternative prayer 
that they are entitled to the use of the 
said privy 0' as hithertofore as a right 
of easement. The learned City Civil 
Judge found that the plaintiffs were 
entitled to an easement and on appeal 
to this Court it is contended that 
no rigiifc of easement can be acquired 
on ^ or over land which the acquirer 
believes to be his own. It is perfectly 
clear from the definition of an easement 
in S. 4 of the Easements Act that no man 
can acquire an easement in land which is 
his own. The question is whether the 
belief or allegation that the land is his 
own, when it is not really so, makes any 
difference. In other words, has a man 
under S. 15 of the Easements Act to 
prescribe for an easement with a certain 
animus or not? The part of the Ease* 
meats Act which will Iiave to be con¬ 
sidered is S. 15, paragraph (3). 

And where a right, of was' or any other ease¬ 
ment has been peaceably and openly enjoyed by 
any p tr.son claiming title thereto, as nn ea.sement, 
and as of right, without interruption, and for 
twentv Years. 

to 

S. 5 of the English Prescription Act, 2 
and 3, Will. IV, Gh. 71, which corres¬ 
ponds to S. 15 (3) of the Indian Ease¬ 
ments Act runs : 

Thj right oi way must have been actually 
enjoyed by any person, claiming right thereto 
without interruption, 

Tiie provisions of this Act have been 
the subject of many decisions. For 
i nstance in Bri<iht v. Walker (10) the 

‘10) [1334] 1 Cr. M. A R. 211-3 L. J. F-x. 250 
=4 Tyr. 502. 


words “ as of right '’—which S. 15 repro¬ 
duces in the Indian enactment—have 
been considered, and it was laid down 
that under the Prescription Act the 
claimant must prove enjoyment for statu¬ 
tory period as of right. This would be 
impossible for instance if there were 
unity of possession of both the tenements 
during all or part of the time; compare the 
remarks of the same Judge (Martin, B.) 
in Onley v. Gardiner (11). In Gale on 
Easements, page 238, it is laid down 
that one of the essentials for an acquisi¬ 
tion of easement is that the enjoyment 
must have been an enjoyment of the 
easement in the character of an easement 
distinct from the enjoyment of the land 
itself ; and in Goddards on Easements, 

page 16, the author says that : 

Where a mau exercisss his right in his capa¬ 
city as owaer of the soil the right he exarcisoa is 
uot au easemaut but a proprietary right incidsnt 
to the ownership ot the land. 

In Gxrdenar v. HodasonR Kinr/ston Brew- 

eru Company (12), Lord Lindleysays : 

“I understand the words ‘claiming right there¬ 
to' and the equivalent words ‘as of right’ which 
occur in S. 5 (of tha Prescription Act) to have 
tlm same meaning as the older expression. J^ec. 
FI. Clam, Precarlo," 

and adds 

“A title by prescription can be established by 
long peaceable open enjoymeut oul}' : but in order 
that it may be so established the enjoyment must 
be Inconsistent with any other reasonable infer¬ 
ence than that it has been as of right in the sense 
above explained. ... If the enjoyment is 
equally consistent with two reasonable inferences, 
eujoy.nent as of right is not established.” 

In Attorney^General of Southern Ni¬ 
geria V. John Holt (t Co., (C/irerpool) 
Ltd. (1) the respoudenfes had f)uilt; sfeores 
and sheds upon certain land reclaimed 
from fche sea and for a long period had 
used it for purposes of their business and 
had had exclusive possession. The Crown 
appealed fco the Privy Council against 
fche Colonial judgment in so far as it de¬ 
clared that the respondents were enti¬ 
tled to an easement fco place stores, etc. 
on the reclaimed land ; and it was argu¬ 
ed that as the respondents were in exclu¬ 
sive possession of fche servient land they 
could not acquire an easement over it by 
prescription. Their Lordships held that 
the respondents thought they were 
making proper use of their rights as 
owners of property abutting upon fche 
sea and say : * 

An easement, however, is .constituted over a 

• — ■ ■ ■ I- . I. .. I ■ ■ p— 

(11) [1338] 4 M. and W. 496. 

(12) [1903) A. C. 229=72 L. J. Ch. 553=33 L. 

T. 698=19 T. L. R. 453=52 W. R. 17. 
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serrieut teue^ent in favour of a dominant tene¬ 
ment. In subs\iaao3 tlis owner of the dominant 
tenement throAghout admits that the property is 
la another an-n th%t the right being built up or 
asserted is the right over the property of that 
other. 

They refer to Lyell v. Lord Hothfield 
(7). In this case the learned Judge found 
that for 60 years there have been dis* 
putes between certain bodiea of shepherds 
each asserting their own rights on the 
ground that the land belonged to the 
lord of their own manor and not to the 
lord of the other manor. The judge 
points out that 

the feeding of sheep on the part of the manor 
in question was not done with the consent or 
acquiescence of Lord Hothfield and it is the con¬ 
sent or acquiescence which lies at the root of a 

claim for prescription.Here the acts 

were acts attributable to a claim to the owner¬ 
ship of the soil itself. 

and again at the end of the judgment he 
says : 

Here the •enjoyment, such as it was, was at¬ 
tributable to a. mistaken claim to a right to the 
soil. 

As against this body of authority the 
respondents quote Konda v. Ramaswami 
(l), the decision of Sundara Ayyar and 
Sadasiva Ayyar, JJ.,, where it is held 
that 

there is no reason why a par.^ou who walks 
along a certain land without the permission of 
the true owner and in the assertion of a right to 
walk should not create in favour of the eujoyer a 
prescriptive right of easement simply because he 
mistakenly supposes that ha is the ow.ier of the 
land or asserts that his act of ei'-joyment is suffi¬ 
cient to give him the ownership by presorlp- 
tion. 

It 13 pointed out that in the 3rd para¬ 
graph of S. 15 of the Easements Act 
title need not be claimed as an e.isenient 
and that enjoyment is required to possess 
two properties, viz.; (l) that it must be 
as of right without interruption and (*2) 
that it must be as an easement. The 
first quality is intended to show that en¬ 
joyment by licence or under a contract 
which would not amount to a grant of 
an oasomout would he ineffectual to 
create a right by prosoriptiou. Then the 
other (luality is that the enjoyment 
should be as an easement and they (luote 
illustration (b) to the section to explain 
what is meant by the words “as an ease¬ 
ment," and they go on to say : 

Tliat the words mean that vmitv of title or 
pcasds$)ion during the period of the tweutv year*; 
or a p<»rtion thereof, makes the possession useless 
to create a right of easement." 

The learned Judges in a previous part of 

their judgment consider what is meant 

by adverse enjoyment and they say that 


the animus possidendi of the adverse enjoyer 
w'ould determine the title which he would ac¬ 
quire by prescription. 

And that it might be open to the I’eal 
owner to say that only an easement right 
was so asserted by the person in adverse 
enjoyment : 

“it being the adverse enjoyment or enjoyment 
without a lawful right that gives right to a title 
by prescription. 

In considering the case in Narendra 
Nath Barari v. Abhoy Charan Chattopar 
dhga (2) the learned-Judges say: 

It is of course impossible to prove an animus 
to hold the laud as owner and at the same time 
in virtue of a right of easement. 

It appears to me, therefore, that the 
learned Judges in Konda v. Bamasa^ni 
(1) must be taken to hold that the 
animus by or under which a person 
exercises his right in the case of a 
pi-escriptive right must be taken into 
consideration. The same observation 
may be made with reference to another 
case quoted by the respondents, namely, 
Venkata Varahia Dikshitar v. Subbaroya 
Pillai (3) where it was held that a false 
belief of ownership does not necessarily 
preclude the acquisition of a right of 
easement. The learned Judges in sending 
down the case for a finding on tlie ques* 
tiou whether t!ie plaintiff has enjoyed 
t!)e way as an easement as ot right for 
the prescriptive period, with reference to 
tl\e circumstances they adverted to, 
say : 

They are material for determining quo auiino 
did the plaintiff enjoy the way. • • 

The tacts of the case are not reported, 
but it would appear probable that the 
right of easement had been established 
previously and that this right was used 
to support a claim to ownership. 

Axiother case cited by the respondents 
was Earl de La v. Miles (S) and a 

passage was relied on to the effect tliat 
if enjoyment is lU’oved for t!ie time 
requisite under the Prescription Act as 
of right and not by permission it does 
not matter on what ground the claimant 
rests his alleged title. A careful [perusal 
of the judgment will, 1 think, show 
however, that it is confined to one of the 
three grounds, custom, grant or prescrip¬ 
tion. There was. I think, no claim to a 
right of ownership in the case and it 
may further be said that this was not a 
case of easement at all but of a profit a 
prendre. As in the case in Oiirrsou v. 
Me Groggetn. (9) where it was held ti^at 
the defendants were entitled to presume 
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a legal origin for an aijsolufcely uninter* 
rupfced assertion of rights to profits a 
l^reuclre extending over 70 years. 
Reference was made to a case in 
27arendra Nath Barari v. Abhoy Gharan 
Chattopadhya (2) where a Full Bench of 
that Court held that a suit was not 
liable to be dismissed in limine because 
it contained alternative claims of owner¬ 
ship and easement. This is a matter of 
pure pleading and all that the Court 
held was that they ate alternative claims 
and not so necessarily inconsistent that 
the plaintiff ran the risk of having his 
pleading struck out. In this state of 
authorities, speaking for 'myself, I am of 
opinion that the ruling in Honda v. 
Bamasami (l), with great deference to 
the opinion of the two eminent Judges 
who decided it, is wrong and that if a 
man exercises a right with the animus 
or consciousness that he is exercising a 
proprietary right in his own land and 
not a right over another’s land he cannot 
acquire a right of easement by prescrip’ 
tion. The question in this case is : if 
that premise is sound, with what animus 
did the plaintiff here assert his right to 
use the privy ‘ G. ’ As already poin¬ 
ted out he asserted his ownership to 
iNo. 19 in a previous suit which went to 
appeal. That was in 1917. That was 
found against in 1920. In 1921 he 
presented the plaint in the present case 
insisting on his absolute title to the 
privy marked ‘C and continued to assert 
it for 13 months thereafter until he 
amended his plaint, and even then the 
claim to an easement is only inserted 
in the alternative. The state of a man’s, 
mind can only be judged by his outwai*d 
acts and it is certainly a question of 
fact. If one has to judge the state of 
the plaintiff’s niind^ in this case, I do 
not see how the "conclusion can be 
avoided that he in’esisted in his claim to 
this latrine as owner. I agree in the 
order proposed by my learned brother. 

Opinion of the Full Bench. 

We think that some of the expressions 
of opinion in Honda v. Bamasami (1), 
cannot be supported. They are clearly 
in conllict with tbe English cases of hyell 
V. Lord Both field (7) and Attorney 
General of SciUhern Niyeria v. John 
Holt it Co. {Liverpoot) Bid. (l). There is 
nothing inconsistent with these two 
decisions to be found in Bari He Ba 


Warr v. Miles (8) because in that case 
the right was exercised as a right of a 
dominant over a servient tenement even 
though the owner of the dominant 
tenement was in error as to the exact 
origin of the right he possessed and 
exercised. Though the English cases are 
of course decisions either under the 
English Prescription Act or the common 
law, we are satisfied that their prin¬ 
ciples apply to S. lo« of the Indian 
Easements Act. It is clear that a man 
is not finally precluded from claiming 
the benefit of an easement merely 
because in the course of legal procee¬ 
dings he made an unfounded claim to be 
owner however strong evidence such a 
claim might be against him. The learned 
judges in Honda v. Bamasami (l) seem 
to imply that the assertion of owner¬ 
ship during the period of user is not 
fatal to the success of a claim to an 
easement. To this proposition we cannot 
assent. Our opinion is that while the 
mere putting forward of a wider cla,im 
in legal proceedings is not conclusive 
against a right of easement, yet the 
question quo animo eyerit to what 
purported character are the acts of user 
to be ascribed is 'one which the Court 
must answer, and if Honda v. Bamasami 
(l) implies the contrary we think it is 
wrongly decided. We agree with the 
conclusion of Shearman, J., in Byell v. 
Lord Hothfield (7) that acts done during 
the statutory period which are only 
referable to a purported character of 
own^r cannot validate a subsequentj 
claim to an easement. The question of 
animus in this case is one of fact whiehj 
must be determined in the light of these 
observations by the Division Bench toi 
which the case will be sent back. 

Beference answered. 
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Rao, JJ. 

Collector of Chinyleput District, Saida' 
pet —Appellant. 

v. 

Hadir Mohideen Sahib —Respondent. 

Appeals Nos. o8 and 59 of 1923, Deci¬ 
ded on 22nd February 1926, from the 
award of the Dist. J., Chingleput, D/- 8th 
August 1922, in Compensation Ref. Nos. 
3 and 4 of 1916. 
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(fl) Itond Act^ S. 25 (3)— Notice 

issa$d wmftfr S. 9 defective—Notification aho 
defective—Omission to claffu is'^nstified. 

Wliete the notificatiou of the Governmeut was 
deleotive as therefrom it was not possible to locate 
the portion and no facilities were given to the 
claimant for identifying the laud, and where the 
notice issued under S. 9 was defective in that it 
did not give 15 days time : 

Seld: that applicant’s omission to claim was for 
sufficient reason within S. 25 (3). [P. 736, C. 1] 

(b) Land Acqiiisition Act, S. —Every element 
of tlie land must he considered. 

In awarding compensation, any and every ele¬ 
ment of value which the lands possess to the 
owner must be taken into consideration in so far 
as it increases the value to him. In other words, 
not the land alone but the land with all its 
potentialities must be considered iu assessing the 
value, but the claimant -is not entitled to the 
hypothetical profit which in certain events he is 
likely to make. [P. 737. 0. 1. 2] 

Government Pleader —for Appellant. 

Nugent Grant and A. C. Samt^ath 
Aiyaiigar —for Kespondenfc. 

Krishnan, J. —I have had the advan¬ 
tage of reading the judgment of my learned 
brother and as I agree with him generally 
I shall deal with the case only briefly. 

The objection based on S. 25, cl. (2) of 
the Land Acquisition Act (I of 1894) is 
clearly untenable. 01. (l) says that the 
claim to compensation has to be made 
“ pursuant to the notice given under S. 9 
and this makes a proper notice a pre¬ 
requisite. Now, as shown by the District 
Judge and by my learned brother, such a 
notice was not given in this case, the 
notices all being defective iu one way or 
another., The claimant’s omission, there¬ 
fore, to make a claim before the Deputy 
Collector was not “ without suflicient 
reason ” and he escapes the application 
of the stringent provision of 01. (2) to his 
c^se. 

^ As regards the value of the land 
acquired, which is the most important 
item in the total valuation, it is conceded 
that the claimant is entitled to have his 
land valued with reference to the most 
profitable use it can be put to. The land 
is very suitable for a brickfield as shown 
by the evidence ; in fact the GoN'ernment 
is aoquirhxg it for the very purpose of 
using it as a brickfield. It is also suitable 
as a building site as proved by witnesses 
like Mr, Namberumal Chetti, a well- 
known citizen and building contractor of 
this city. The claimant is, therefore, 
entitled to liave his land valued in both 

ways and given the higher value, which¬ 
ever it may be. 


The claimant asked us to value his land 
in the first instance as a clay-producing 
land for making bricks. We were taken 
through a body of evidence about the 
profits made by brickmakers in the neigh¬ 
bourhood and the learned counsel for the 
claimant, relying on the case of Rugby 
Portland Cement Co. v. London and N. 
W, Ry. (3), argued that in assessing com¬ 
pensation regard must be had to such 
profits. We cannot accede to this argu¬ 
ment. The case cited is a peculiar one ; 
there the arbitrator bad to assess the 
market value of limestone which w^as 
quarried by the Cement Co. and used by 
it in making cement, but which had no 
market and, therefore, no market value 
could be directly deduced. What the 
learned Judges held was that though there 
was no market for the limestone it still 
had a market value which had to be as¬ 
certained indirectly by estimating what 
value it had to the claimant company 
itself and that for this purpose the total 
profits of that company which included 
the price of the limestone as the company 
paid no price for it, should be kept in 
view. They make it clear, however, in 
their judgments that the profit of the 
company was not a proper measure of 
compensation at all, but was only an indi¬ 


cation as to what the proper compensa* 
tion payable in that case was. The. 
method adopted was a purely hypothe¬ 
tical one for ascertaining the value of the 
limestone as no other methods were avail¬ 
able. That case is not applicable to the 
present case as clay seems to have, accord¬ 
ing to the claimant’s own evidence, a 
market and a market value, but unfortu¬ 
nately for the claimant he has taken no 
trouble to give us the necessary details to 
enable us to calculate that value. The 
evidence of his 19th witness, who is the 
only witness who speaks to the market 
value, shows that a cartload of clay of 20 
e. ft. was worth 12 as. to Re. 1-i-O in 
1914 in and near Madras. To deduce the 

1 ai ^ in situ one must know 
the cost of the labour required for mining 
the clay and the costs of carrying it to 
Madras or places near for sale ; without 
such details the value of the clay itself 
cannot be ascertained. 

I agree with my learned brother that 
it is too late now to ask us to send the 
case back to take further evidence. No 

98 L.T. SS0=24 T.L,R. 561=72 J.P. 245. 
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affidavit has been filed and no proper 
reasons have been given why such 
evidence was not given in the lower 
Oourb. 

The learned District Judge has attemp¬ 
ted to value the land as a brick field by 
taking the royalty that may be properly 
•obtained from this land if leased out to a 
brick-maker. The valuation on the basis 
of royalty is, as shown by my learned 
brother, not altogether a proper method 
in this case as it only gives the compen¬ 
sation payable to the lessor where lea^se 
rights have been created and lessees have 
also to be compensated in addition. Here 
the claimant is the sole owner of one 
piece of the land acquired and the kudi- 
varamdar of the other. No interest of 
brick-making lessees are involved. If, 
however, in the absence of other methods 
a royalty l^asis is to be taken as was done 
in Mohini Mohan v. Secretary of State 
(2) I agree that a 4 as. rate ])er 1,000 
bricks is quite a fair rate, and that an acre 
may be expected to yield a royalty of 
Rs. 2,500 in all. The mistake that the 
learned Judge has made in taking that as 
a basis for compensation at Rs. 2,000 an 
acre is that he does not make a sufficient 
deduction for the length of time that will 
be required to realize the royalty from 
the whole of the land acquired. The 
evidence on claimant’s side itself shows 
that it would take about 50 years to work 
the whole of the clay on the land, which 
is about 55 acres in extent ; ‘that means 
that it will take some 30 years at least to 
exhaust the clay on the land acquired. 
The proper compensation will thus be 
only the capitalized present value of the 
clay or such a sum as would, when inves¬ 
ted say in 6 per cent, bonds, enable Rs. 
2,500 a year to be drawn for 30 years and 
be exhausted by the end of that time. 
This is so as the taking of the clay will 
reduce the land tu a pit 12 to 15 feet 
deep at the end of the period, of practi¬ 
cally no value. That land may have a 
title value, but it is comparatively small 
being less than Rs. 100 an acre. It may 
be that that value should be added to the 
total sum arrived at. Taking the royalty 
method of valuation then, the present 
total value of the 33 acres and odd will 
not exceed Rs. 35,000 or Rs. 40,000 when 
worked out mathematically ; that is Rs. 
1,000 to Rs. 1,250 an acre . Even if we 

rj^TT^aTcTjri.ss—07 i.c. -.>5=24 C;\v. 

N. 1002. 


add something to this amount to represent 
the excess value of the land to the owner 
over and above the royalty he may get, 
the price will not exceed Rs. 1,500 an 
acre. The value so calculated is smaller 
than the value one gets by treating the 
land as a building site. 

In what I have stated above I have 
treated the valuation of a clay field as 
governed by the principle stated by Lord 
Atkinson in the case of 'Eden vrNorth 
Eastern Railway Co. (3) that the true 
measure of compensation is the price the 
minerals would fetch as and when won 
and raised less the C33ts of working the 
mine and winning and raising them To 
the same effect is tHe ruling of this High 
Court in Raghiinatka Rao v. Secretary of 
State (4) where the case of compensation 
for a stone quarry had to be considered. 

What S. 23 of the Act requires us to do 
is to ascertain, in the case of land acquir¬ 
ed, its market value, and that is made 
the criterion even in the case of mines 
and minerals by the Land Acquisition 
Mines Act (XVIII of 1835), S. 6. Market 
value has been defined in various cases as 
the price a willing purchaser is prepared 
to pay to a willing seller for the property 
in the open market. No purchaser will 
pay the calculated full value of the 
minerals existing in a mine when buying 
a mine ; for he would get no profits out of 
his purchase as every purchaser expects 
to make. It is therefore contended that 
the full value of minerals in a mine should 
not be calculated and treated as the 
market value of the mine itself l>ut only 
that value less a reasonable percentage 
deduction to represent the buyer’s profit. 
There is force in this argument in my 
opinion, but it is not necessary to decide 
it in this case, as even without such a 
deduction the compensation does not 
work out at a higher figure than if the 
land were valued as a building site. 

Taking next the value of this land as a 
building site ; it must be remembered that 
it is not very far from Madras and people 
will have houses to live in in places quite 
adjacent. The various sales in the neigh¬ 
bourhood have all been referred to by my 
learned brother and I need not therefore 
again refer to them. Some of them are 
useless for ascertaining the value of the 

(3) ri'J07] A.C. 400—7G L.J.K.E. 940=07 M 
254--23 T.L.R. 085=71 J.P. 450--51 S.J. 
023. 

(4) [1921] 44 204=39 023=13 L 

W. 11=00 I.C. 187=(I040) M.^Y.N. 750. 
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l|kiid as tlie properties sold included houses 
whose values have not been proved. The 
Tates* at which sales took place seem to 
vary very greatly. Nevertheless from 
these sales and the oral evidence we have 
to fix the market value. Taking the 
evidence as a whole, and making all due 
allo^tances, I agree with my learned 
brother that if we allow a sum of 
Ila.2,000 an acre (of 18 grounds) the valua'' 
tion will be fair. It is true the claimant 
purchased the whole plot of 55 acres and 
odd for E-s. 50,000 about two years before 
this acquisition. But this transaction 
was one between near relations and not 
an ordinary sale in the market. Half the 
price had already been allotted as a gift 
to the claimant and it is evident from the 
circumstances of this sale that the claim¬ 
ant got the property at a very favourable 
rate. The price he paid cannot therefore 
well be treated as the basis of market 
value. It is not always possible to assess 
with mathematical accuracy the market 
value of any property ; a certain amount 
of margin will always exist. On the 
whole the value of Rs. 2,000 an acre is a 
fair and proper one in my opinion. 

As regards the other headings of valua- 
tion 1 agree with the award as made by 
my learned brother. 

* 1T ■ T J. ues given for the 

buildings and for the trees are quite in¬ 
adequate. The evidence shows that the 
central building was a fairly large one ■ 
after the acquisition it was not looked 
after and fell into ruins. At the time of 
the acquisition it was in quite a repar¬ 
able condition and Mr. Namberumal 
Ohetti says that by spending Rs. 4,000 it 
would have been put in thorough repair 

Ks 10,000. Mr. Sounnathan, the Govern- 
ment Enemeer. has only valued the 
building as debris and not as a standing 

structure at all. I agree Rs. 4.000 is a 

Thir*'"® for all the buildings. 

The trees should be valued not as mere 

firewood hut as standing trees yielding 

laTi ’ Korakkap- 

pall which 18 only usflfnl 

firewood, I think the amount fixed by 

n^learned brother. Rs. 4.800. for all the 
trees is quite proper. 

The total award of this Court in favour 

Ba Rill oowea to 

above the award 

^**^*®^ Judge in his favour. The 
he Ib only the kudivaramdar in one 


of the plots acquired does not really 

make any difference in this case as the 

melwaramdar has accepted what was 

awarded to him and has not appealed. 

The increase we have granted is in the 

interest that belongs to the kudivaram¬ 
dar. 

I would, therefore, dismiss the Appeals 
Nos. 58 and 59 with costs of the res¬ 
pondent and allow the memorandum of 
objections in part and modify the award 

of the lower Court as proposed bv mv 
learned brother. In the memorandum 
I wou d direct the parties to bear costs. 
Venkatasubba Rao, J.—The Govern 
ment have filed Appeals Nos 58 
and 59 of 1923 from the award under 
Land Acquisition Act cf the 
District Judge of Chingleput and the 
claimant. Kadir Mohideen Sahib, has tiled 
memorandum of objections in botli 
appeals The Deputy Collector. wli“o in 
the hist instance enquired into the value 
ol the property under S. 11 of the Act 

Es 6 6 T 7 "iT 8 ^ * compensation’. 

±ts. b,b77 13 8. The claimant was dis- 

satisned and on his application a refe¬ 
rence was made under S. 18 to the Dis¬ 
trict Judge of Chingleput who by his 

high \shereas the claimant in his memo- 

^ pnHH ? f contends that he 

ij» entitled to more. 

The claimant did not appear before 
Deputy Collector who proceeded with the 
enquiry ex parte and a preliminary cbjec 

behalf of tlie Government before the 

objection was dis- 

S. 25 (£) s^ys^thlt® whe^'tim 

amount awardS by'thrCo'ui't^ih iH 
Collector. Lnder S. 25 (3) however the 

hL -f'?? not operate ’.rr 

barif the Judselinds that iHs dL Jit 

sufficiency is to be found by 
and the question we hlvj to t 
whether there are ground^fo^^ * 

fer^^ with the Judge,di« “tion' 

. JSsrcS" J” '“r' 

1. 13U (E., 3. Th. 
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in'oposed to acquire 52*19 acres. The 
claimant was unwilling to part with his 
XU’Operty and this led to some correspon¬ 
dence between him and the Government. 
Nothing definite happened till October, 
1915 when the Government published 
another notification (Ex. 3) stating that 
they withdrew from the acquisition of a 
X^art of the property, namely 15*91 acres. 
This notification was dated the 19th 
October, 1915 and was published in the 
Gazette issued on the 26th October, 
Defective as the notices issued between 
Exs. 2 and 3 are, as the District Judge 
observes, we are really concerned with 
Ex. 3 and notices issued in pursuance 
thereof. The District Judge has held 
that the notification and notices did not 
clearly define the property and that it 
was not capable of identification, and his 
view appears to be correct. Ex. 2 de¬ 
scribes the property originally intended to 
be acquired and Ex. 3 the property with¬ 
drawn from the acquisition. From a 
perusal of these two documents with the 
aid of the map that appears to have 
been available, it is impossible to locate 
the exact portion which the Goverment 
ultimately intended to acquire and no 
l)articulars were furnished to the appli¬ 
cant although he applied for them : Sea 
Ex. 4-M, dated the 30th October 1915. 
At the time of the Deputy Collector’s 
enquiry all that was known therefore 
was the extent of the land that was to be 
acquired, bub it was not possible to 
locate the portion and no facilities were 
given to the claimant for identifying the 
land. The District Judge has rightly 
held that this constitutes a sufficient 
reason under S. 25 (3). 

There is still another ground. The 
notice given to the claimant subsequent 
to Ex. 3 is Ex. C. This was apparently 
intended to be a notice under S. 9. This 
notice purports to have been issued in 
October and bears no date. Ex. G con¬ 
tains the revised extent and it may 
fclierefore be presumed to have been 
issued only subsequent to Ex. 3 which is 
dated the i9bh October. S. 9 requires 
that the claimant shall be given at least 
10 clays’ notice. 0 (granting that it 

was issued, on the I9th), which calls on 

him to appear on the 30th October, is 
therefore clearly defective. The Govern¬ 
ment have not shown when that notice 
was issued, but the most fa^ouiable 
a'‘Sumption from their point of view, 


namely, that it was issued on the 19th 
of October, does not help their ease. The 
claimant cannot be said to have commit¬ 
ted default in having failed to appear in 
compliance with this notice. I agree 
with the District Judge that this is again 
a sufficient cause under S. 25 (3). 

The enquiry was apparently adjourned 
from the 30th October to the 23rd 
November and on the day previous to 
that fixed for the hearing, the claimant 
sent Ex. 4'P (dated the 22nd November, 
1915) to the Deputy Collector requesting 
him to grant an adjournment. This - 
request was not heeded, and on the 23rd 
the Deputy Collector iiroceeded with his 
enquiry and made his award. The claim¬ 
ant might have with impunity quite 
ignored the notice in view of the defects 
to which I have adverted. But his 
request for the adjournment, in the cir¬ 
cumstances, was reasonable and the 
Deputy Collector ought not to have pro¬ 
ceeded with the enquiry ex parte. I am 
clearly satisfied that the District Judge 
has soundly exercised bis discretion and 
I see no reason to interfere with his deci¬ 
sion on this point. 

Having disposed of the preliminary 
objection I shall now proceed to consider 
the merits of the case. The property 
acquired consists of two contiguous plots 
of land in the ryotwari village of Aram- 
bakkam and the zamindari village of 
Chinnakudal, including certain buildings, 
trees and wells on the land. The land 
in Arambakkam village measures 19*51 
acres, and that in the Chinnakudal 
village 13-55 acres, thus making a total 
of 33 06 acres. These two parcels form 
one blo;jk and for purposes of valuation 
the appeals have been argued on the 
footing that they have to be treated 
alike. The lands are situated on the 
Poonamallee High Road, a part of ’which 
lies within Madras and the rest outside 
its limits, and are 4 miles 2 furlongs dis¬ 
tant from the Port St. George or a mile 
beyond the Madras Municipal Toll Gate. 
The lands abut on the High Road with 
a frontage of a furlong. They are boun¬ 
ded on the north by the Cooum River, 
the southern boundary being the Poona¬ 
mallee High Road itself. If the^ land 
in question had not been severed from 
another bit belonging to the claimant, 
the Cooum would then have been also the 
western boundary as the river takes 
a bend at that place. But as it is, 
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bo^TOfiJEkthe Oooutn on the west and the 
Glfti^ant'e ‘ land, there intervenes this 
itri^^iftmt has not been acquired. On 
the east there is a brick-field belonging 
to Mr. Saminatha Pillai, claimant's lOtb 
witness. It is shown in the map as Plot 
No. 16. 

The first question that arises is 
whether the value is to be assessed on 
the footing that the land is agricultural 
or that it is fit for building purposes, or 
thirdly that it is land producing clay 
useful^ for making bricks. It is a well* 
established rule that the correct princi¬ 
ple to apply is to assess the market value 
of the land as put to its most lucrative 
use. See Thareesamma v. Deputy Gollec- 
^tor of Cochin (5). The Ieax*ned District 
Judge has held that as building site the 
land would be worth Rs, 1,500 an acre, 
but as clay producing land Rs. 2,000 
would be a fair price. As in his opinion 
the most advantageous way of enjoying 
the land is to use it as a brick-field, he 
has awarded compensation at the higher 
rate. The learned District Judge has 
summarily rejected the theory, and very 
rightly, that the land is to be treated as 
agricultural land. I shall proceed to 
consider the two uses to which this land 
can be put, first as building site and then 
as a brick-field. (The judgment here 
dealt with the question as to fair market 
value of the land being regarded as fit 
for building sites, and the question as to 
the compensation the claimant will be 
entitled to if the land be regarded as a 
brick-field, aud proceeded to discuss the 
methods of valuation suggested by tfie 
• claimant.) It has been urged on his be¬ 
half that he is entitled to compensation 
on the basis of the profit which he is 
likely to make by converting clay on his 
land into bricks and selling bricks in the 
open market; in other words, we have 
been asked to award him an amount that 
will represent his profit in tha event of 
his establishing a brick factory and 
oapying on business on a large scale in 
bricks. This contention seems to be un- 
.Bound. It is undoubtedly true that in 
awarding compensation, any and every 
Blement of value which the lands pos- 
to the owner must be taken into 
Qpnsideration in so far as it increases the 
>^lue to him: Ducas and' QhtzUr/teld 
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Gas and Water Board, In re (6). In 
other words, not the land alone, but the 
land with £tll its potentialities, must be 
considered in assessing the value. In 
Commissioners of Inland Revenue v. 
Glasgow and South-Western By, Co. (7) 
there is no authority, however, for holding 
that the claimant is entitled, in such 
ciroumstanoe.s as exist in the present 
case, to the hypothetical profit which, in 
certain events, he is likely to make. 
The claimant has not made out—indeed 
he has not even attempted this—that he 
cannot acquire for a proper price artother 
brick-field enjoying similar advantages 
if he really wishes to manufacture and 
sell bricks. It is open to him if he is 
so minded to purchase clay land and 
establish a brick manufactory and there 
is nothing to prevent him from investing 
his money in such a concern and making 
such profit as he can. In these circum¬ 
stances it is impossible to accede to his 
contention that he must be awarded 
compensation on the basis of loss of pos¬ 
sible profit. How excessive the claim is 
on this footing is shown by the fact that 
making a calculation on the basis of 
figures given by Mr. Pattabhiraaia Rao, 
the claimant can realize a profit of 
7-1/2 lakhs of rupees, although the 
amount may be spread over 72 years 
The amount which he has really claimed 
falls far short of this, as he himself 
shrinks from claiming the full amount 

to which he may become tntitled if his 
theory is sound. 

The claimant next suggests that a 
method of valuation may be adopted 
based on the. price of the totil quantity 
of clay obtainable from the land. This 
seems to be the right principle, and if the 
necessary facts are before us the law 
can be easily applied. The rule appli¬ 
cable to cases of this kind is clearly laid 

V. Bailway 

00 ,13;. This case was decided with re- 
ference to the Railways Clauses Con¬ 
solidation Act, 1815, on which is modelled 
the Indian Act. the Land Acquisition 
(Mines) Act (XVIII of 1885). The object 
of the latter Act was to make provision 
for the grant of compensation to the 
owners of mines and minerals situated 
under the land sought to be aoqui reti by 

(li) tlVXW] 1 K. B, 16=77 L J. K P iQn..r 
yo L. T. 7G7=6 L R. = 

U T. L. R 85S. J . IS. = 

(7; [18ti7] 12 A. C. 315. 
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the Government. The Act enables the 
Government to exclude from the acquisi¬ 
tion the minerals lying under the land, 
and if the minerals are intended to he 
excluded the Government, when making 
a declaration under S. 6 of the Land 
Acquisition Act, has to insert a state¬ 
ment that the minerals are not needed. 
The owner of the minerals, if desirous of 
working them, has then to give notice 
to the Government of his intention to 
do so. After receipt of that notice, if it 
appears to the Government that the 
working of the minerals is detrimental 
to its interests, it may stop the working 
and is in that event bound to pay com- 
persition to the owner for the loss 
which he sustains. Under the Land 
Acquisition Act the Government may 
acquire the land which includes mines 
and minerals and it is then bound to pay 
compensation for the entire land. Under 
the Land Acquisition (Mines) Act the 
Government may acquire the land^ ex¬ 
cluding the mines and minerals if it 
subsequently find that the working of 
the minerals should be prohibited, it is 
empowered to stop the working, pa-ying 
to the owner the compensation for the 
loss, the method of ascertaining the 
amounts payable under both the Acts is 
the same; (see S. 6 of Act III of 
1885). The Mines Act is to be read as 
part and parcel of the Land Acquisition 
Act. (3ee S. 17 of Act XVIII of 1885). 
There is no doubt, therefore, that the law 
that is to be applied is to be found inthe 
case already cited, Eden v, North'Wes- 
iern Railway Co. (3). As Lord Atkinson 
in his judgment says : “ The true measure 
of compensation is the price the minerals 
would fetch as and when won and raised 
less the cost of working the mine win¬ 
ning and raising them.” In that case 
the propiictor’s rights were split up 
between the lessor and the lessee, it 
the coal had been worked, the lessee 
would be in due course have 
deducting the royalty and cost, f 

the lessor would have received £155. 

Lord Atkinson observes : 

Taking thetastihave 

the coal ill situ therefore was this P*;"® 

royalty, that this is. £855 (a slip for £885) m all 
aud I think that value the company must pay. 

Again the learned Lord observes : 

It would seem tome that a fair way of divid- 
mg the value of the coal in situ between the 
Jessor and the lessee is to give the lessor the 
rovaltv he would have le^n entitle! t! had this 


coal basil won and raised and sold and to the 
lessee who was entitled to win and raise them, 
the balance of this sum of £855 (again a slip for 
£885), namely, £730, 

No question of the splitting up of 
rights arises in this case and therefore 
if we can determine what the value on 
the spot of the total quantity of the clay 
is, the claimant will undoubtedly be 
entitled to that value. But the evidence 
is unfortunately extremely deficient on 
this point. (The judgment here dealt 
with that meagre evidence and pro¬ 
ceeded.) The learned District Judge has 
attempted to arrive at the value of the 
land on a royalty basis. Swaminatha 
Pillai pays four annas for thousand bricks 
for the neighbouring land on which he 
manufarctures'bi^icksl There as some con¬ 
flict of evidence ■ regarding the rate of 
royalty, but the learned District Judge 
has taken four annas as representing a 
fair rent. Having regard to the fact that ^ 
the claimant’s land is superior to that 
of Swaminatha Pillai, it may be assumed 
that it would fetch a higher rate of 
royalty. The learned District Judge’s 
method of valuation is as follows; On 
the evidence he comes to the conclusion 
that an acre of land yields about 
100 lakhs of bricks and the royalty in 
respect of them at four annas per thou¬ 
sand would be Rs. 2,500. An acre of 
land, be thus argues, would be worth 
Rg. 2,500. Making allowance for the 
fact that to realize the full value of 
bricks in respect of the entire 33 acres 
will take a long time, the District Judge 
in the end assesses the value of an acre 
at Us, 2,000. ^ 

I think he is quite fustified on tho*^ 
evidence in estimating 100 lakhs of 
bricks to au- acre. Mr. Pattabhirama 

Rao says that to work 3 acres to a depth 
of 10 feet took him three years. The 
calculation of the District Judge is made 
on the footing that the clay can be 
worked to a depth of 15 .feet. At that 
rate it will take about 72 years to com¬ 
plete the 33 acres. Un the District 
Judge’s figures his conclusion is somewhat 
wrong. An investment of about Rs. 42,000 
in 6 per cent, bonds will fetch an annu¬ 
al income ''f Rs. 2,500. It must be re 
membered that it is unnecessary to makgi 
an investment of such a large sum ; for 
the whole of the capital must get ex 
hausted by the end of the stated period, 
whether it is 72 years or whatever else 



H4JBB Batoha V. Md. EBaAHt&i (Phillips, J.} Madrid 739 


dbal tkkit be. On the District Judge's 

he haa given Bs. 3,000 ^ S3 
<i^lts.~M.000 odd. A sum ooneiderably 
less eten then Bs, 43,000 would be suffi- 
eiedl to enable the claimant to draw 
eonnally for a stated period Bs. 3,500. 
Bven if the royalty be taken at 5 or 
6 annas per one thousand brioks the 
amount to be invested would be oonsider* 
ably less than Bs. 66,000 odd which the 
District Judge has given. 

I have gone into this matter a little 
closely for the purpose of showing that, 
on the royalty basis, the valuation given 
by the District Judge at Bs, 2,000 per 
acre is wrong; but in any event, that is 
not the correct principle to adopt and 
the claimant whose interest is not split 
up into that of lessor and lessee is en* 
titled to more than the value to be as* 


to. This dispofes of the most important 
item of the claim. (The judgment then 
dealt with the amount of oompensation 
payable for buildings, trees, and con¬ 
cluded as follows.) The claimant will 
be entitled to Bs. 87,721*4-0 with in¬ 
terest on Bs. 81,043-6-4 (Bs. 87,721-4-0 
less Bs. 6,677-13-8 being the amount 
awarded by the Deputy Oollector) at 
6 per cent, per annum from the 14th 
February 1916. 

I agree with the order of my learned 
brother as to cost?. 

Appeals disviissei. 
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sessed on the basis of royalty. In the 
words of Lord Atkinson, already cited, 
^ the method adopted by the District Judge 
gives the claimant that amount to which 
the lessor wogld. have been entitled bad 
the land in qu^tion been leased and 
there wore two interests carved out, the 
interest'bf the lessor and the interest of 
the lessee. The conclusion to which I 
have come is that on the material before 
us it is impossible to assess the land on 
the basis that it is a brick-field. 

The learned counsel for the claimant 
has asked us to send the cas3 back to the 
lower Court for the purpose of enabling 
bis client to give the necessary evidence. 
This request, it seems to us, oannot be 
acceded to. It is not explained why the 
claimant failed to place the-*necessary 
^ materials before the lower Court, and 
his excuse, so far as we can see, appears 
to be that he was not then aware of the 
law on the subject. The claimant can¬ 
not . complain of want of time as the 
land acquisition proceedings commenced 
in 1914 and the District Judge delivered 
Judgment in 1922. It was a feeble re¬ 
quest that was made to us to send the 
case back, a request not based on any 
affidavit, and in the circumstances we are 
constrained to dispose of the case on the 
materials that are before us. 

I have already said that as building 
land the claimant will be entitled to 
^jRs. 2,000 acre. The District Judge has 
also come to the conclusion that it is 
the proper value though no doubt for 
different reasons. In our opinion this 
IS the value that the olaimaut is entitled 


P. H.ajee Batcha Saheb —Petitioner— 
Appellant. 

V. 

M. Mahomei Ebrahim Sxkeb — Bes- 
pondent. 

Appeal No. 476 of 1923, Decided on 
26th February 1926, from the order of 
the Diet. J., North Arcot, D/- 20th July 
1923, in E. P, No. 3 of 1923. 

❖ Civil P. C., 0. 21, R. 84—“ Shall be resold “ 
means "'shall be put up for tale. '* 

At a Court auction the purchaser defaulted 
and the property was put up for resale, bub 
owing to absence of bidders it was not sold. 
The defaulting purchaser contended that it was 
“ resold “ a id thus he was absolved from UabiUty 
to pay the deficit.' 

Held ; that the words “shall forthwith bs resola' 
should bs taken to include “ shall forthwith be 
put up for sale The provisions uf the section 
are complied with when the property is put Up 
for resale and the conducting officer should 
adjourn the sale and continue it until he obtained 

a bid. and the decree-holder is entitled to apply 

for the recovery of ths deficit, if any, from the 
defaulting purchaser. [P, 74 O 2 ] 

S. Daraisami Aiyar —for Appellant. 

T, N. C, Srinivasa jaradzchariar — for 
Bespondent. 




are as follows : A certain property was 
sold by Court-auction in three lots on 
4th September 1922. The first lot was 
put up and knockhd down to respondent s 
bid for Bs. 1,850. The 25 per cent, 
deposit was n^t paid at once, but the sale 
of the second lot was proceeded with 
While that was going on, the respon¬ 
dent wished to retract his bid for 
the first lot on the ground that ha had 
been bidding under a mistake. The 


740 Madras 


Hajee Baxcha V. Md. Ebrahim (Phillips, J.) 


officer conducting the sale refused to \ 
allow him to do so and this order was t 
confirmed by the Court on a petition put i 
in two days later, namely on the 6th oi c 
September 1922. The first lot was i 
again put up for sale after Lots 2 and o, . 
but no bids were secured. The decree- 1 
holder then put in an execution petition ] 
(with which we are now concerned) 
dated 27th November 1922. He asked 
(l) that the respondent should be i 
directed to pay the purchase money of 

Rs. 1,850 into Court ; (2) that in default 
of such payment the said Lot ^ 
should be ordered to be resold and (3) 
that any deficit on such resale should be ^ 
recovered from the respondent by issue 

of a warrant of arrest. 

The District Judge has dismissed this 
petition on the ground that the property 
should have been resold forthwith on 
failure to deposit the 25 per cent, of the 
purchase money, and that, there- 
fore, the petitioner should put in a fresh 
execution petition for the sale of the 
property .When the respondent failed to 

make the deposit, the 

the sale put uP ^^ot ^o. 1 af er 

Lots 2 and 3 had been sold. No bids 

we e received and the 

ported to the Court. The question that 

Lises now is whether there has been 
resale of the property as directed m 

o 21, B. 81. Ifc 13 nofc disputed that the 

nroperby was put np for sale and tha 
Ff there had been any bids 

Lspondent that inasmuch no bids 

wcL received the property cannot be 

apemed to have been resold. The poi 
ffnL free from doubt ; for in he strict 

of price which may happen 
resale by reason of the purchaser s 
shall be recoverable from the 
default decree for the payment of 

execution of a d had reilized one 

money. If purchaser would 

rupee, the data S balance of 

have beci liab beirig 

^ u-f a*t fqll is he to escape this liabi- 

uL ? It fs certainly, not the intention 

of the Act that he should escape scot 

free in such circumstances, and it only 

remains to be determined whether the 


words ** shall fprth,wiiih be resold^ can 
be taken to include shall forthwith be 
put up for sale.*’ It is .undoubted that 
on principle the words sjhould have this 
meaning and I should leel inclined to 
hold that the provisions of the section i 
had been complied with when the pro 

perty is put up for resale. 

In the present case, however, I think 
this appeal may be decided on other 
grounds. The appellant had put in an 
native prayer that the property 
again be resold. When the resale jailed 
for want oi& bids, the conducting officer 
should have adjourned the sale and con¬ 
tinued it until be had obtained a bid^ 
His petition, therefore, to resell the pro¬ 
perty should have been ordered. * 

The objection is taken that if a resale 

is not ordered more than two years after 
the original sale, the 

section that the resale should be held 
forthwith would not be complied with, 
but it must be .remembered that a resale 
was held and failed,, and appellan 

within, a reasonable tipae put in an ap 
plication to bold the sale 
fact that the prayer was refused by tb 
District Court with the re ult such 
resale has been postponed .for two year 

can hkrdly affect the question. An ap 

plication was made within “ ^^e 

lime and we must take the date ^the 

application as being the 'ic.ter o 
the 'resh resale should, have taken place. 
iuhouS then I should be P-P-ed to^ 
say that the respondent was ““b*® ^ 

mLe good the dedoit of Bs. 1 
i“ view of what has taken place I tbmk 
it il advisable in the interests of justice 
that the property ®bonl<3 ^8^'°.*!® Jj®®°be 

and it there is any defici,t it Should be 
recovered from the respondent. 

The appeal is accordingly allowed and 

the property directed to be resold at 
oncl After the sale has been held and 
confirmed, it will be open to the appel 

: lant to apply for the recovery of the 

, deficit, if any, tik?m the re^P®”^®^! 

: pursuance of the prayer m P onnel* 

) The respondent will pay the PP 

1 lant’s costs of this appeal. 

E Madhuvan Nair, J. -I “f'®,®;. ’’ 

5 difficult to say that property auction 
- when there are no bidders at 

/ intended that the word 

e be so strictly understood, In this re 
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Ipeofc the;reqdiremetits of 0.'21, R. 84 are 
Isuffioiently complied with when the pro¬ 
perty to be resold is actually put up for 
re sale. ^ The defaulting purchaser should 
not be absolved from liability foi* want 
of bidders at the auction. In the 
circumstances of this case, I agree with 
the order proijosed by my learned 
brother. 


Appeal allowed. 


• i 

( 
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OeVadoss and Waller, JJ. 

AludurMpayalagadti and others —Ac¬ 
cused ? to. J.0 “Petitioners. 

Criminal Revision No. 549 and Gr. 
Rev. Pet. 463' of 1925, Decided on 9th 
March 1926, from the judgment of the S. 
^ J«, Cuddapah, in Criminal Appeal No. 21 
of .19i5.‘ 

— Penal Code. S. 8*1— One member of unlaw¬ 
ful a^^enibly .carrying deadly- weapon—Other 
members are liable unless it is proved that the 
weapon teas not carried in furtherance of common 
object—Penal Code, S. 148. 

A'pei'son who is a member of an unlawfu* 
assembly is guilty uudor S. 148 though he him¬ 
self is uot armed with a deadly weapon, when 
some other member of the assembly is so 
armed. 

Where an act is committed by a person \Yhich 
is not an essential ingredient of the offence which 
is intended to be committed by a body of persons, 
no doubt the other persons composing the body 
would not ba liable for the act of a single indi¬ 
vidual ; ho does it on his own account. But, 
where tlio carrying of a deadly weapon cannot 
but bain prosecution of the common object, it 
^ cannot be said that the other persons compo¬ 
sing the unlawful assembly cannot be punished 
under S, 148 rejtd \yith S. 149. 

If a deadly >veapon is harried without the 
koowledge of tbe other members of the assembly 

ends of a particular individual, 
no doubt the bthet persons would not be guilty 
imdfet B. 148. • But where tl\Bt fact is not made 
out, b.utltU shown that one or more of the 
ipembers oi.tbe aeiemblv carried a deadly w'eapou 
it. cannot bo said that the weapon was nrt 
carried ih proeecutiou* of the common object; 
ftnd, therefore, all the members of the aesomblv 
*\Te guilty under S. 148 ; 32 CaU 2?G, Slxpi, 

CP74l‘C 2;P 742 C 2] 

V. c. Wthiraj and C/ia4/4i<]k««» Namhiar 
'TIqv Accused. 

B- Ptifilio Pros$<^i(or~-tor the Crown, 

^povadoet, J.—The question of law 

is whether a person 
who is a member of .an unlawful assembly 
H undtor S« 148 of the Indian 


Penal Code when he himself is not armed 
with a deadly weapon but some other 
member of the assembly is so armed ; in 
other words whether a person who is a 
member of an unlawful assembly can be 
punished under S. 148 read with S. 149. 
The contention of Mr. Ebhiraj is that 
S. 148 does not create a separate or new 
offence ; it provides only for a heavier 
punishment in the case of rioters armed 
with deadly weapons or with anything 
which, used as a weapon of offence, is 
likely to cause death. He relies strongly 
upon Sabir v. Queen-Empress (1). 
Though the head-note of the case is in 
favoui' of Mr. Ebhiraj's contention, yet the 
observations of the learned Judges do not 
go the length of head-note, What the 
learned Judges observe is : 

It is ouly the actual persons who are so 
armed who can b.e charged under that section 
(S. 148). The only wa)- iu which one person can 
he made liable for the act of another is under 
S. 149. There being no case under S. 148 we 
think that the conviction is wrong under the 
latter section and must be .set aside. 


In re Choitano Banto (2) simply follows 
Sabir v. Queen Empress (i). ** Offence is 
deSned in S. 40, Indian Penal Code, as 
‘ denoting anything made punishable by 
this Code ” and iu certain cas_s punish¬ 
able under any special or local law. S. 148 
does not merely provide for a heavier 
punishment in certain cases hut actually 
deals with an aggravated form of rioting. 
Force is not an essential ingredient of 
the offence of being a member of an un¬ 
lawful assembly. If any member of an 
unlawful assembly uses force in prosecu¬ 
tion of the common object then it be¬ 
comes rioting under S. 146, which runs as 
follows : 

Whenever force or violence is Ufci by an unlaw* 
ful assembly, or by any member thereof, in pro¬ 
secution of the common, object of such assembly, 
every member of such af^mbly is guilty of the 
offence of rioting, 


A person guilty of rioting, if armed 
with a deadly weapon commits an offence 
under S, 148, 

A good deal of argument has been 
advanced by Mr. Ethiraj on the word¬ 
ing of S, 143. His contention is that, if 
it is an offence, the wording would have 
been “ whoever is guilty of the offence of 
being armed with deadly weapon shall be 
punished with imprisonment,’* etc. It is 
unnecessary that the words ''is guilty of 
the offenoe " should he Conrd in every 

(O f 1893] 92 Cal. 276. ^ 

(2) [1915] 16 Cr. L. J. 446=29 L' C, 78, 
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section which defines an offence. Assault 
becomes hurt and is punishable under 
S. 323 if bodily pain is caused. If the 
hurt is grievous, it is punishable under 
S. 325, and if the grievous hurt is caused 
by a dangerous weapon it is punishable 
under S. 326. Similarly cS. 148 pro¬ 
vides for the punishment of a more 
serious offence than mere rioting. Mr. 
Ethiraj does not contend that if the 
weapon is used in prosecution of the 
common object of the assembly all of 
them would not be guilty by reason of 
S. 149, but says that if it is carried with¬ 
out being used, then only the person or 
persons carrying the deadly weapon are 
guilty under S. 148, and not others. 

An unlawful assembly is defined as an 
assembly of five or more persons whose 
common object is, by means of criminal 
force or show of criminal force, to obtain 
possession of any property or to what he 
is not legally bound to do, etc. In order 
to show criminal force it is necessary to 
carry arms and if a deadly weapon is 
carried, though the weapon is not used, 
that weapon is carried in furtherance of 
the common object, and it cannot therefore 
be said that the person who carries the 
weapon carries it only on his account. 
Whei'e an act is committed by a person 
which is not an essential ingredient of 
the offence which is intended to be com¬ 
mitted by a body of persons, no doubt 
the other persons composing the body 
would not be liable for the act of a single 
individual ; he does it on his own account. 
But, where the carrying of a deadly 
weapon cannot but be in prosecution of 
the common object, it cannot be said that 
the other persons composing the unlaw¬ 
ful assembly cannot be punished under 
S. 148 read with S. 149. 

Reliance was placed upon Ariinachala 
Thevanv. Emperor (3). In that case 
Ayling, J.. held that S. 394 and not 
S. 397 will apply to the case of a robber 
who does not himself cause grievous hurt 
or use any deadly weapon. It is not an 
essential ingredient of dacoity that griev¬ 
ous hurt should be caused nor is it an 
ingredient of the offence of dacoity that 
a deadly weapon should be used. Any 
person who causes grievous hurt or uses a 
deadly weapon is therefore punishable 
uncler S. 397 or S. 398. But if in order 
to the committing of d acoity a deadly 

“Ibj [19113 2*2 M. L. J. 166=13 l.C. 2ti2=(m2j 
M. W. N. 35. 


weapon was necessary or grievous hurt 
was caused, all the dacoits would be 
equally guilty under S. 397 or S. 398.. 
It is not necessary to discuss therefore 
the decision in Emperor v. Ali Mirza (4); 
Emperor v. Dulli (5) p.nd Emperor v. 
Nageshwar (6). 

Under S. 34 of the Indian Penal 
Code, when a criminal act is done by 
several persons in furtherance of the 
common intention of all, each of such 
persons is liable for that act in the same 
manner as if it were done by him alone. 
The Privy Council has applied this 
section in the well-known Post Office 
murder case. Where an assembly is an 
unlawful assembly, S. 149 makes every 
one of the members of the assembly 
guilty of any offence which is committed 
in prosecution of the common object of 
the assembly. If a deadly weapon isv 
carried without the knowledge of thet 
other members of the assembly, for the. 
private ends of a paruicular individual, no ^ 
doubt the other persons would not be 
guilty under S. 148. But where that' 
fact is not made out, but it is shown 
that one or more of the members of tthe 
assembly carried a deadly weapon,»it 
cannot be said that the weapon was not 
carried in posecution of the commonj 
object; and therefore all the 
the assembly are guilty under S. 

The next contention is that the com 
mon object has not been made out. me 
common object has been clearly made out 
in the evidence and we do not thinic 
that the petitioners have in any way 
b.ei prejuliceJ by the common object 
not being explicitly stated. Mn Ethir^aj 
pleads for a lenient sentence. The peti- 
t-oners have already undergone two- 
months’ rigorous imprisonment and taking.. 
all the circumstances into consideration 
we think that the period of imprisonment 
undergone by the petitioners would be 
sufficient punishment in the case. We 
therefore reduce the sentence to the 
period already undergone by the peti* 


lers. 

Valler, J.—I agree. The ruling 
d on, Sahir v. Queen Empress (1). 
down no more than that only the 

ion actually armed can be 

er S. 148. Indian Penal Code. >\hat 

■ever, the Judges appear to t>ave 


(4) A. I. B. 1924 Cal. 643. 

lei fl95bf28^®A.?.1«=^lb06) A. W. N, 61. 
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overlooked was that the man they 
acquitted bad, a? a matter of fact» been 
charged under S. 148, read with S. 149, 
Indian Penal Code. Had they not done so 
they would presumably not have acquitted 
him. 

Sentence reduced* 
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Devadoss, J. 

N* V. Nuffeswara Aiyar —Plaintiff— 
Appellant. 

v. 

Alagu STiniv%s% Aiyangar {dead) and 
oih ers —Defendants—Bespondents. 

Seoond Appeal No. 785 of 1923, Deci¬ 
ded on 23rd Ootobar 1925, from the decree 
of the Sub-J., Ohingleput, in A. S. No. 50 
of 1921, 

(a) Transfer of Property Act, S* 60 —Mortgage 
deed t$ not a title deed. 

A mortgage deed ex^uted by the owner of a prc» 
perty in favour of a third person can never be 
deemed to bs a title-deed of the mortgagor. It 
may ba evidence of tho fact that the mortgagor 
dealt with the proparty as his. [P 743 C 2] 

ib) Tranfer of Property Act, S. Intention to 
create security fs necessary. 

All that is required to create an equitable mort* 
gage in depositing the title-deeds with the lender 
is the intention of the lender to hold them as 
security and the intention of the borrower to leave 
them as security with the lender. If there is 
any writing to evidence the transaction that 
would r^uire registration, in the absence ol 
registration any writing which embodies the 
transaction oannot be proved. Shaw v. Foster, 
(1872)X.. R. 6 E. Ref. '[P 743 C 2J 

(c) 'Pramfer of Property Act, S. 59~-Equt*abte 
mortgage—Letters relating fo the transaction re- 
quire registration. 

If a person writes a letter to another to the 
efiecl that he bad already left with him certain 
doouments as security tot loans already made, 
that letter does not require registration. But a 
letter relating to a present transaction requires 
registration : .i. I, R. 1924 Mai, 647, Dts*. 

[P 744 0 1] 

Jagannadha Aiyar —for Appellant. 

K* Bhashyam Aiyangat — for Bespon- 
donts. 

Judgment— The plaintiff sues upon 
an alleged equitable mortgage in his 
favour by Defendants 1 and 2. The other 
defe&lanta are alienees from Defendants 1 
and 9, The District Munsif gave a* pereo- 
Ral deoree and deolined to give a mort- 
Me decree against the property ooveiod 
aQuitable mortgage. The Subordi- 
^^Jodge ditmieeed the auit on ikm 


ground that the equitable mortgage was 
not proved and that in consequence the 
suit was barred by limitation. The con¬ 
tention of Mr, Jagannadba Aiyar for the 
appellant is that the loans given by the 
plaintiff's ‘father were covered by the 
deposit of title-deeds. Ex. C is a usu¬ 
fructuary mortgage deed executed by the 
defendant in favour of one Desikachariar 
for Es. 200 on 13th ‘July 1903. This 
document was deposited to cover the loan. 
Mr, Jagannadba Aiyar’s contention is 
that this is a title-deed. I am unable to 
see how a mortgage-deed executed by the 
owner of a property in favour of a third 
person can ever be deemed ’to be a title- 
deed. A mortgage deed may be evidence 
of the fact that the mortgagor dealt with 
the property as his, but in no circum¬ 
stances can it be considered that a mort¬ 
gage-deed is the title-deed of the mort¬ 
gagor. I, therefore, hold that there was 
no equitable mortigage created by Ex. C. 

Ex. D is no doubt a title-deed and the 
evidence of P. W. 2 is that it was deposi¬ 
ted on 15th January 1910. He has not 
been cross-examined on the point and the 
Subordinate Judge was not right in con¬ 
sidering that the evidence did not make 
out a deposit of title-deed. An entry in 
the plaintiff’s book, Ex. A5, shows, that 
the two loans of Bs. 350 were covered by 
the deposit of title deeds. From this 
evidence it is quite clear that Ex. D was 
deposited for the purpose of creating an 
equitable mortgage in respect of the loans 
already advanced. 

The contention of Mr. Bashyam Aiyan¬ 
gar for the respondents is that there is 
no evidence as to under what circum¬ 
stances £x. D was deposited. But from 
the evidence and the circumstances it is 
clear that Ex. D was deposited to cover 
the loan already advanced. An equitable 
mortgage by deposit of title-deeds is crea¬ 
ted by the borrower depositing with the 
lender his title>deeds. All that is required 
to create an equitable mortgage in deposi¬ 
ting the title-deeds with the lender is the 
intention of the lender being to hold 
them as security and the inteation of the 
borrower to leave them as security with 
the lender. If there Is any writing to 
evidence the transaction that would re¬ 
quire registration, in the absenoe of regis¬ 
tration any writing which embodiee the 
transaction cannot be proved. Lord 
Cairns observes in Siieic ▼. Kostar (l) 

U) 11672] 6 E aad 1 L. 121 - 
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It is a well established rule of equitj' that a 
deposit of a doouiueDt of title, without mote with¬ 
out writing, or without word of mouth, will create 
in equity a charge upon the property referred lo. 

This passage is quoted with approval by 
their Lordships of the Privy Council in 
Pra'njivandas Jacjivanda'i v. Chan Ma 
Phee (2). The gist of the transaction, 
therefore, consists in depositing the title- 
deed with the intention that it should be 
held as security. From the evidence of 
P. W. 2 it is quite clear that Ex. I), was 
deposited with the plaintiff’s father to 
cover the loan already advanced, 

The next question is whether the loan 
of Es. 50 evidenced by the promissory 
note dated 2nd June 1910, Ex. G, is 
covered by the equitable mortgage. Ex.H 
is a letter written by Defendants 1 and 2 
to the plaintiffs’ father on 22nd June.1910. 
In that they say : 

Please retain the title-deeds of cur under-meu- 
lioued property in Koluthur North, Chingleput 
District, ns equitable mortgage of title-deeds for 
the amount of promissory-note of this da}’ Rs, 50. 

I consider that this document contains 
the terms of the airangement under which 
the loan was made and, therefore, this, as 
rightly held by the Subordinate Judge, 
requires registration and in the absence 
of registration is not admissible in evi* 
dence. Mr. Jagannadha Aiyar relied 
upon a recent decision of this Court in 
Krishnayya v. Ponusioami Aiyar (3) as 
supporting his contention that Ex. H does 
not require registration. In thaj case the 
expression used was : 

T.ot it bo kiK \vn that for that 1 have retained 
with ycu ns collutaial security my document of 
the collector’s ccitificatc No. 815 in respect cf my 
house bearii g doer No 11 in Tiruvattiswaranpit, 
Madras. 

■ There the letter refers to a past tran¬ 
saction. If a person writes a letter to 
another to the effect that he had already 
left with him certain documents as secu¬ 
rity for loans already made that letter 
does not require registration.^ But Ex. H 
is not such a letter. It contains the.terms 
on which the loan was advanced and 
says that the document should be kept 
with him as security. Therefore, as 
regards the loan of Es. 50 the plaintiff is 
not entitled to get.a decree as equitable 
mortgagee. 

The Subordinate Judge’s deci’ee is set 
aside and the plaintiff will have a decree 
for Rs. 350 with subsequent interest in 

”(7) [mTiJ 43 C:il. 8yo=35 I. C. 1'J0=43 1. A. 

122 (I? C ) 

(3) A; I. R. 1924 Mad. 547. • 


respect of the property covered by Ex, D; 
The appellant will pay and receive pro¬ 
portionate costs throughout. 

Time for redemption will * be three 
months from to-day. 

Decree set aside. 
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Kumaraswami Sastri and; Yenkata- 

SQBBA EAO, JJ, 

■ {Kalakantharam) Bukmani Ammal — 
Appellant. 

v. 


Ka Ki Ankama Naidu and others— 
Respondents. 

Appeal No. 320 of 1923, Decided on 
6th November 1925, 

(a) .Registration Act, S. il^Rcgistered dccu- 
went should be presumed to be written on the date 
it bears—Evidence Act, S. 101. 

lu cases where .x documeufc has been execu ted 
and registered and the question arises as to the 
^ate it bears there can be little doubt that the 
presumption is that the dccument was executed 
OU the date it bears, and the onus is on ,the 
contesting party to show that it was not. In 
all such casdS lapse of time does strengthen the 
onus cast. [E ^ 


(5) Hindu Law — Ceremonies — Presumption. 

Where a ceremony is admittedly performed, 
the presumption is that it was performed in ac¬ 
cordance with the Shastras, [/45 C JJ 

(c) Evidence Act, S. 90 —Third persons can 
show that ?nortgagors had no Interest In the pro- 


erty mortgaged. 

In a suit on a mortgage the mortgagors are 
stopped from disputing that they have not got 
lie interest which they said they had and which 
lie mortgagees bargained for. But it is open to 
bird patties to state and prove what that lutereat 
land to say that the mortgagors have no 
iberests or have lesser interests than those 
cpscribed for in the mortgage. LI U IJ 

{d) Civil P. C., O. 34, B. 1—Horigage suit— 

'arties. 

In a mortgage suit it is not proper to join 

xrties claiming a paramount adverse title. 

[P 74G C IJ 

(e) Hindu LawSanyasi — ‘Apath Sanyasi" 


Renunciation is considered meritorious, but a 
man renounces ouly what he may keep and gives 
up what he may retain. In the case of an Apath 
Sanyasi, the man is face to face with death and 
he makes a virtue of necessity and gives up 
earthlv things when he cannot help doing so. 
He expects that he is dying and goes through the 
torm of renouncing the world. L-B <4/ C IJ 

■ K, S, Krishnasivami Aiyangar and 
S. Bangai-hariai —for Appellant, 

C. V. Anantakrishna Aiyar and T. E. 

. IlamahhadrachariaT—iov Respondents. • 
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^•^KU'inaraswami Sastri, J.—The 3rd 

defendant; U the appellant. One Ven* 
kata&ubbayya died on 6th April 1904. 
He became a Sanyasi on 2nd February 
1904, and it is alleged in the plaint that 
he left a Will, dated 2nd February 1904, 
making certain dispositions of his pro¬ 
perty. The plaintiff claimed under a 
mortgage deed, dated 14th April 1910, 
executed by Defendants 1 and 2 and the 
3rd defendant's deceased husband. The 
1st defendant was the sister’s son of the 
testator • and he also married the pre~ 
deceased son's daughter of the testator. 
The 2nd defendant married the brother's 
daughter of the testator. The 3rd defen¬ 
dant’s husband is dead. The main pleas 
of the defendants in their written state* 
ments, to be considered at present, are 
that Venkatasubbayya became a Sanyasi 
on 2nd February 1904. that the Will re¬ 
ferred to in the plaint was executed after 
he became a Sanyasi, the exact date not 
being known, between the 9th and 12th 
of March and that it was antedated to 
2nd February. Other contentions were 
raised which it is unnecessary to consider 
for the purpose of this appeal. The Will 
was registered on l7th March and so far 
as it appears from the evidence there 
was no dispute raised as regards this Will 
till we come to the present suit. The 
plaintiff filed the suit on 4th April 1922, 
so that we have to decide the Question 
as to the exact date of Ex. B, the will, 
twenty years after its execution and 
registration. The District Judge was of 
opinion that, although Venkatasubbayya 
became a Sanyasi, he was not a true 
Sanyasi under the Hindu Law having 
renounced the world and gone through 
the necessary ceremonies and that he 

did not divest himself of all the proper¬ 
ties as required, but continued to deal 
with them and that his professed San* 
yaeam would not prevent his willing 
away the properties, oven though the 
WUl was executed after he became a 
Sanyasi. In this view, he is of opinion 

^ executed on the 

9nd February or subsequently it will not 
««k«muoh diffoNnM. «v«n thoush h» 
WM Inohoad to the Ti*w that the will 
trn •SMtttsd aubMqoeat to hb boeoiains 
* 8*nyati. 

Tht quMtlon that ariMs in this 

***• »*»• 
waoatisd OB the fnd or 

” ttas aaeeuled subeequenilT 


and ante-dated ? In cases where a docu¬ 
ment has been executed and registered, 
• and the question arises as to the date it 
bears, there can be little doubt that the 
presumption is that the document was 
executed on the date it bears. If any 
authority were needed for this proposi¬ 
tion I may refer to the decision of their 
Lordships of the Privy Council in Mina 
Kumari Bibi v» Bijoy Siagli Dndhutta 
(l). The onus, therefore, is on the 3rd 
defendant who is the contesting defen-j 
dant to show that although the documenti 
was executed so long ago as 1904 andi 
bears the date 2ud February, it was 
executed subsequently. In all such cases 
lapse of time does strengthen the onus 
oast. Venkafcasubbaya is dead. His 
widow is dead, and so far as the evidence 
goes we have to rely mainly on the 
evidence of P. W. 2 \vl)o was the only 
attesting witness to the Will who has 
been examined. (The judgment then 
deals with the evidence of several wit¬ 
nesses and concluding that on the evi¬ 
dence it could not be held that Ex. B 
was ante-dated, proceeded further.) I 
think it is unnecessary to consider the 
question whetiier Venkatasubbayya was 
a Sanyasi in the strict sense of tlie term 
under tlio Hindu Law having undergone 
all the ceremonies and consequently 
civilly dead and unable to dispose of the 
prO| erty. If knowledge of the Mantrams 
and the understanding of the ceremonies 
are essential very few ceremonies now' 
performed by Hindus could he upheld. 
I do not agree with the District Judgt 
that knowledge of any mantram is ncces 
sary, repetition being sufiicient in tl.e-e 
days. All you have to see is whether a 
person performs his ceremony repeating 
the mantras. Where a ceremony is au 
mittedly performed, the pretumition 
that it waa performed in accordance \\ ith 
the Shastras. 


Then the next question is whether the 
decree as passed by the learned Judge is 
correct. The plaintiff rdroits and bases 
the title of the mort#ngors on the Will, 
Ex. B. The niortgagors under Ex. B are 
three out of the eight peraoDS who arc* 
entitled to the proiierties bequeathed 
The decree as it stands is a d e c re e against 

the entire property .irnespsetiTv of aB> 
^ares of the asorfcgbgoti. I do not fhtnk 
^^**wnad^roe can be passed. T1*e 

' cT** 
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decree ought to be limited to the interest 
of the mortgagors in the property under 
the Will. What that interest is it is 
necessary to determine in this case. 

It is clear that in a suit on a mortgage 
the mortgagors are estopped from dis" 
puting that they have not got the interest 
which they said they had and which the 
mortgagees bargained for. But it is open 
to third parties to state and prove what 
that interest is. It is open to third par* 
ties to say that the mortgagors have no 
interests or lesser interests than those 
prescribed for in the mortgage. The 
position of the 3rd defendant in this case 
s peculiar. She is a daughter of the 
testator and she is also the widow of one 
of the executants of the mortgage. She 
could not as legal representative of the 
mortgagor set up any title adverse to the 
title which the husband prescribed for. 
But in her own right as daughter it is 
open to her to set up any title which she 
may have, but that is not possible in a 
mortgage suit where she is the legal repre¬ 
sentative of one of the mortgagors. It has 
been decided by their Lordships of the 
Privy Council that you ought not in a 
mortgage suit to join parties claiming a 
paramount adverse title. Therefore it is 
unnecessary to determine what her rights 
are as daughter of the testator. Though 
Mr. Krishnaswami Aiyangar invites us 
to discuss this question in view of the. 
fact that according to hifcn »one of the 
legatees under the will has forfeited his 
right but in view of the fact that this 
circumstance is not admitted we cannot 
go into the question. 

The question as to 3rd defendant s 
rights as daughter need not be determined 
in this case as her position is that of the 
legal representative of a mortgagor and 
as legal representative she cannot be al¬ 
lowed in this suit to contest the right of 
her liusband who executed the mortgage. 
The decree will be only as regards the 

interests of the mortgagors in the pro¬ 
perty mortgaged without determining 
what that interest is in these proceedings. 
The appeal is dismissed. As the mam 
contentions have not been substantiated 
the appellant will pay the responden^ . 
costs. Time for redemption six months 

i'rotn this date. ^ , 

Venkatasubba Rao, J. I entirely 
agree ; and but for the fact I strongly 
feel that the defence put forward is 
unrighteous in the extreme, I should not 


take the trouble to d.eliver a separate 
judgment. The defence is strikingly in* 
.genious and has the merits of being ori¬ 
ginal. The suit is brought to enforce a 
mortgage executed by certain legatees 
under the will of Venkatasubbayya who 
died in April 1904. The mortgage was 
executed by Defendants 1 and 2 and the 
husband of the 3rd defendant. In 1910, 
the mortgage was effected and the pre¬ 
sent suit was brought in 1922. 

The principal contesting defendant is 
the third and her defence is that at the 
time of the making of the Will her father 
was a sanyasi. The Will bears the date 
2nd of February 1901 and was registered 
on the 17th of March 1904 ; the defence 
suggests that Venkatasubbayya became a 
Sanyasi on the 2nd of February and that 
the Will was not executed on that day 
previous to his having become a sanyasi, 
but that, as a matter of fast, it was made 
some time between the 9th and the 12th 
of March and thit it was ante-dated to 
make it appear that the testator exe 
cute! it while still a householder. It is 
then contended that as a^ sanyasi 
katasubbayya would be civilly dead and 
that his Will would be invalid. If this 
contention succeeds, it would follow that 
the suit would fail, the mortgagee having 
ac-^uired no right. The District Judge 

has dealt with two questions: 1.'^ as 

the Will ante-dated ? and. (2). Did Yen 

katasubbayya become a sanyasi m 

strict sense of that term ? 

He has devoted a large portion oE hia 
judgment to a discussion of the second 
question and has come to the conclusion 
that the deceased did not bscome a san¬ 
yasi and that he was not. therefore, m 
competent to make a Will. In regard to 
the other question, the learned Judge has 
not dealt with it quite as fully as he 
mi«ht have done, for, in his opinion, on 
his finding that the testator was not a 
sanyasi it was not necessary to consider 
very fully the plea of the ante-dating of 
the Will. All the same he has recorded 
a finding that the Will was ante-dated. 

In the view I take of the case, it is un 
necessary to decide whether, the deceasec 
did or did not become a sanyasi. But 1 
wish to make one observation. The Dis^ 
trict Judge is perfectly justified lu de¬ 
manding the strictest proof possible o 
the fact that the testator did become a 
sanyasi. The Will is challenged 18 years 
after its execution. It was duly 
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executed, attested and registered. It was 
acted on and the mortgagee, a stranger to 
the family, was led to believe that it was 
perfectly valid. At this distance of time, 
the testator's daughter, the 3rd defend* 
ant, chooses to deny its validity. This is 
one aspect of the case. Then again, the 
suggestion made is that Venkatasubbayya 
became an “ apath-sanyasi." This form 
of renunciation of the world is clearly 
not the approved form. 

Kenunciation is considered meritori¬ 
ous, but a man renounces only what he 
may keep and gives up what he may 
retain. In the case of an apath san- 
yasi, the man is face to face with death 
and he makes a virtue of necessity and 
gives up earthly things when he cannot 
help doing so. He expects that he is 
dying and goes through the form of 
renouncing the world. This is a sort 
of sanyasi .which Venkatasubbayya is 
supposed to have become. That he did 
wear kashaya and change his name, there 
can be no doubt. But when the con¬ 
sequences of holding that the deceased 
became a sanyasi are so grave, the Dis¬ 
trict Judge, in the circumstances, is en¬ 
titled to demand ft most rigorous proof 
of the fact alleged. Whether the Dis¬ 
trict Judge’s conclusion is right or wrong 
I need not pause to consider, because I 
am perfectly satisfied that the Will was 
not ante-dated and that his judgment 
must be supported on that ground. 

^ As I have said the District Judge’s 
discussion of the" issue, was the Will ante¬ 
dated, has been somewhat scrappy, but 
after hearing Mr. Krishnaswami Aiyangar 
for the appellant, I have come to the 
conclusion that he has hopelessly failed to 
make out a case. (The judgment here deals 
with the evidence and concluding that 
the theory of ante-dating was resorted to 
by the third defendant in her desperate 
attempt to get rid of a just claim, 
prooeededj In regard to the form of the 
decree, I agree with what has fallen from 
my learned brother. I do not think that 
the plaintiff has asked for more than 
what we are going to give him by our 
judgment. The first two defendants have 
been impleaded because they are mort¬ 
gagors and the 3rd defendant because she 
is the widow and heir of the deceased 
mortgagor Bangiah. -The mortgage decree 
oan'affeot only the interest of the mort¬ 
gagors, and in so far as the 9rd defendant 
represents Rangiab, she ean have no 
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answer. Any paramount right of the 3rd 
defendant, granting she has one, is not 
affected by the mortgage decree. 

I, therefore, agree that the decree shall 
be modified in the way suggested by my 
learned brother. 

The appeal otherwise stands dismissed 
with costs. 

Decree varied. 
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PniDEiPs AND Madhavan Nair. JJ. 

Venkataswami Naidu —Appellant. 

V. 

Venkatasuhha Naidu and others — Res¬ 
pondents. 

Appeal No. 150 of 1924, Decided on 
27th January 1926, from the order of the 
Sub-J., Vellore, D/- 21st November 1923, 
in C. M. P. No. 53,6 of 1923. 

Limitation Act, Art. 183 (4)— “DaU of amend' 
menV' is date of order for amendment. 

The “ date of amendment " in Art. 182 (4> 
means the date of Ihe order for amendment and 
not the date on %vhich the decree is actually 
amended. [P 747, C 2] 

Bangaswami Aigangar for K. B. Nara* 
yanaswami Aiyar —for Appellant. 

L. Venkatanarasidh —for Respondent. 

Judgment. — The only question for 
determination is the meaning of the 
words **date of amendment” in Art. 182 
(4) of the Ist Schedule to the Limitation 
Act. It is contended for the appellant 
that the date of amendment* must mean 
the date on which the decree is actually 
altered or corrected and not the date of 
the Court’s order directing the amend¬ 
ment, and argument is advanced that an 
amendment does bear the same relation 
to the order as a decree bears to the 
judgment and that therefore the provi¬ 
sion in the Civil Procedure Code which 
siys that the decree shall bear the date 
of the judgment is not applicable here. 

As a matter of fact, an order of amend¬ 
ment is itself a judgment and in accord¬ 
ance therewith, the original decree is 
altered and becomes a new and amended 
decree in aocordanoe with the- judgment 
pronouQoed. It Seems.' thCraforei clear 
that the date of the amended decree must 
be the same as that of the judgment. To 
hold otherwise would be to put in the 
hands of the ministerial officers of the 


748 Madras YtthiiiInga 

Coui’b the power to fix any date for the 
amendment of the decree quite regardless 
of the date on which the oi'der was 
passed. The same view was taken in 
Nirit Lai Jha v. Kalanand Singh (1) and 
we see no reason to hold otherwise. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed, 

*"01 [19i6] 3 Pat. L. W. 457=36 I. C. 
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Phillips and Krishnan, JJ. ■ 

(Srilasri) Vythilinga Desika Pandara 
Sannadhi —Petitioner. 

V. 

Arumuga Thambiran and anothe? — 
Respondents. 

Civil Miscellaneous Petition No. 1057 
of 1925, Decided on 3rd^ February 19>6, 
from the judgment of the High Court in 
Appeal No. 43 of 1921, reported in AJ,B. 
1920, Mad 162. 

Civil P. C. S. 109i— Scheme suit—Defendant 
triisiee dying—Order holding the suit not to abate 
as regards settling of scheme Is net final order. 

Pendiug a .suit for the removal of the defendant 
trustee from his alleged trusteeship and for frani' 
iug a scheme the trustee died and it was held 
that the whole suit abated. In appeal to the 
High Court it was held that so far as the removal 
of the alleged trustee was concerned the .suit 
must abate on the death of that trustee, but in so 
far as the suit was for the framing cf a scheme 
the suit did not abate and could be continued 
against the succeeding trustee. 

Held : that the order was not a final order 
under S. 109 : 17 Cal. 918 (P. C.). A. I. R. 1925 All. 
203. an 1 A I. R. 1921 Lah. oTl,^Rel cn. [P. 748 C 2] 

C. S. Veakxta chart for T. Ttangaohari- 
ar, A. Srirangachariar and B. Gopala- 
c/tarf—for Petitioner. - 

5. Srinivasa Aiyangar, K. S. Jaya- 
rama Aiyar and V. N. Venkatavarada- 
chari — lov Respondents. 

Order.—In this case the Subordinate 
Judge held that the suit abated on th® 
ground of the death of the defendant, the 
suit being one for the removal of the d^ 
ieedanfc from his alleged trusteeship and 
framing a scheme for the suit mutt. In 
appeal here it was hold that so far as the 
removal of the alleged trustee was con¬ 
cerned the suit must abate on the death 
of that trustee, but in so far as the suit 
was (or the framing of a scheme the suit 
did not abite and could be continued 
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against the succeeding trustee, application 
has now been made for leave to appeal to 
His Majesty in Council against the order 
of this Court and the question with 
which we are now concerned is whether 
this is a final order within the meaning 
of S. 109. The petitioner relies upon 
two cases, Meghraj v. Bidyabati Koer {\) 
and Lachmi Narain Marivari v- Balma- 
kund Marwari (2), The first of these 
two cases is distinguished from the prior 
case reported in Krishnachandra Ghosh v. 
Maharajah Bam 'Narain Sing Bahadur 
(3) on the ground that in the latter- case 
the decree of the Court did nob finally 
terminate the trial between the parties 
but left it open to the plaintiff to enforce 
his rights, if any, in a fresh suit. This 
remark would apply equally well to the 
facts of the present case and, therefore, 
even if the decision in Meghraj v. Bid' 
yabati Koer (l) is corcect in law, it is nob 
applicable to the case before us. The 
case reported in Lachmi Narain Maricari 
V. Balmaknnd Marwari (2) differentiates 
the Privy Council decision in Radha 
Kishan v. Collector of Jaunpur (4), nob so 
much on what is actually decided in the 
latter, bub on an inference drawn from the 
Privy Council judgment as bo what would 
have been the decision if the facts bad been 
different. It must, however, be observed 
that both the cases relied on by the ap¬ 
pellant appear to be opposed to the 
decisions of the Privy Council the latest 
of which is Ramchand Manjimal v. Go- 
verdhandas Vishandas Batanchand (5)- 
There it was held that an order is only 
final if it fially disposes of the rights of 
the parties. These decisions have been 
discussed and followed by the High Court 
of Allahabad and Lahore Muntaz'ud' 
daula Mukarram AH Khan of Pa'hasn v. 
James B. B. Skinner (6) and Sultan 
Singh v. Murli Dhar (7). In the present 
case there has been no adjudication as bo 
the rights of the parties. . So far as the 
petitioner is concerned there has been no 
trial and no adjudication. The question 
as between him and the plaintiffs is as 

il) [1915] 21 C. L. J. 279=28 I. C. 5ti7^ 

(2) [1921] 6 Pat. L. J. 116=60 I. C. 479=2 

Pat. L. T. 155. 

(3) [1913] 18 C. L. J. 124=21 I, C. 430. 

(4) [1901] 23 All. 220=28 I, A. 28=5 C. W. N. 

153 (P. C.). 

(5) [1920] 47 Cal. 013=561.0. 302=17 I. A. 

124 (P. C.). • 

(6) A. I. R. 1925 All. 263. 

(7) A. I. R. 1924 Lah. 571. 
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to- whether a scheme should not be 
framed and on that point there has been 
no adjudication at all and consequently the 
order of remand cannot be deemed to be 
a final order. The contention urged be¬ 
fore us is that under the decree of the 
. Subordinate Judge the petitioner obtained 
some sort of right i. e., that that parti¬ 
cular suit should not proceed, and that that 
right has been taken away by the order 
of this Court. This is true but the right 
has not been taken away finally; it has 
been merely suspended pending further 
proceedings, and consequently the order 
taking it away temporarily cannot be 
said to dispose finally, of that right, there 
being no final order by this Court. The 
leave to appeal must therefore be refused 
on the ground that the order of this 
Court is not a final order within the 
meaning of S. 109, Civil Procedure 
Code. 

It is further contended that special 
. leave should be given as it is a fit case for 
appeal but we must refuse the appliia- 
tion. If the allegations in the plaint are 
correct it is certainly desirable that the 
matter should be enquired into and that 
a scheme should be framed ; consequently 
there does not appear to be good reason 
for the grant of special leave, The peti¬ 
tion is dismissed with costs. 

Leave refused. 
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Devadoss and Waller, JJ. 

Narayanaswami Naidu and others — 
Plaintiffs 2 to 4—Appellants. 

V. 

Banyastvami Naidu and others — 

Defendants 2 to 5—Respondents. 

Appeal No. 272 of 1924, Decided on 
5th February 1926, from the order of 
the Dist. J., Triohinopoly, D/- 18th 
December 1928. in E. P. R. No. c4 of 
1922. 

>S?(a) GlviiP.C., 0.'2l, It. 2~Ii 2 covers a 
decree under which any money is payable and not 
to all kinis oj decrees. 

Order 2X. Rule 2 refers to a decree uuder which 
money is payable whether there arc other reliefs 
or not, and if no money is payable under a decree, 
then R. 2 cannot be held to apply to such a 
decree, Tlie words “payable > under a decree** dvi 
ujt mean any money which the party mav, it ho 
ohoos's, pay, but mmoy which is recoverable bv 
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a party in .execution against, the party liable 
to pay it.-A. 1. R : 1922 Bom. 380, Dlss. from. 

A razinatnah decree provided that in case 
the defendants were to pay to the decree-holders 
Rs. 17,000 within two years, certain property 
should bs reconveyed to them, but if default be 
made in such payments the decree-holders 
themselves should enjoy 'the properties w'ith 
absolute rights. 

Held ; the decree was not covered by O. 21, R. 2. 

CP. 749, C. 2, P. 761, C. 2} 

(6) Intsr); lifalion of Statutes—Headings and 
marginal notes of sectloyi indicate legislature's 
meaning. 

Though the headings aod marginal notes should 
not be held to govern the clear text of a section, 
yet they can be taken as an indication .ofi i what 
the Legislature meant. [P. 751, C. 2] 

S. T. Srinivasa Gopalacliari —for Ap¬ 
pellants. 

L, A. Govindaraghava Aiyai —for 

Respondents. 

Judgment. —A razinatnah decree was 
passed on 22nd October 1914 in 0. S. 
No. 11 of 1913 in which it was provided 
that in case the Ist defendant or the 4th 
defendant were to pay to the decree- 
holders Rs. 17,000 within two years the 
property should be reconveyed to the Isfc 
defendant, but if default be made in 
such payments the decree-holders them¬ 
selves should enjoy the properties with 
absolute rights. The plaintiff-decree- 
holders entered into an agreement on 
19th April 1916 with the 2nd defendant 
whereby they relinquished their interest 
in the property for Rs. 7.000. The 2nd 
plaintiff applied to the lower Court for 
execution of the decree. The learned 
District Judge held that the decree had 
been adjusted by the arrangement of 19th 
April 1916, evidenced by Exs. A and B 
and that the 2nd plaintiff was not en¬ 
titled to execute the decree. He also 
held that the 2nd plaintiff released his 
right to the property by another docu¬ 
ment. Ex. E dated 15tli July 1922. 

Against his order Plaintiffs 2 to 1 have 
preferred this appeal. 

The contention of Mr. Srinivaiagopala- 
ohari for the apjiellants is that 'the 
decree was a money decree, and any ad¬ 
justment out of Court not certified to the 
Court should not be recognized. The 
sole question in this case is whether the 
decree is a decree coming within 0. 21, 
R. 2. Civil Procedure Code. The terms 
of the razi decree are such that the 
plaintiffs could not recover Rs. 17 000 
from the defendants if the latter did not 
choose to pay the amount. There is no 
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'decree in favour of the plaintiffs for 
Rs. 17,000. What is stated in the decree 
is that if the 1st defendant or the 4th 
defendant were to pay Rs. 17,000 to the 
decree'holders they should reconvey the 
property to the 1st defendant. It is 
open to the Defendants 1 and 4 not to pay 
the amount in which case the decree'hol- 
ders will not be bound to reconvey the pro¬ 
perty. If the 1st defendant or the 4th 
defendant did not choose to pay the 
amount to the plaintiffs the decree did 
not empower them to realize the amount 
by execution. The decree is not one 
^ ‘where any money" is payable under a 
Idecree and therefore does not come with¬ 
in the provisions of O. 21, R. 2. 

The next contention is that R. 2 ap¬ 
plies to all kinds of decrees whatever 
may be the nature of the relief granted 
and reliance is placed upon' Gharry v. 
Gowrya (l). In that case the learned 
Chief Justice and Mr. Justice Shah held 
that R. 2 applied to all kinds of decrees. 
With very great respect to the learned 
Judges we are unable to accept this view. 
There is no discussion in the case of the 
decisions bearing on the question. The 
learned Judges contented themselves by 
merely saying the words: 

“Where any money payable under a decree of 
any kind is paid out of Court, or the decree is 
otherwise adjusted.” 

as justifying their view, that the 
words did not confine the provi¬ 
sions of the rule to money decrees 
and that any decree was provided for. 
The rule says “where any money payable 
under a decree of any kind is paid out of 
Court," i.e., where any money payable un¬ 
der a decree, whatever may be it^ nature, 
is paid out of Court, it has to be certified, 
■or if the decree is otherwise adjusted, 
Uither in whole or in part that also has 
■to be certified. The words “the decree" 
can only mean the decree under which 
any money is payable. The use of the 
definite article clearly indicates that the 
decree can only mean a decree where 
any money is payable, and the rule 
means any decree under which money is 
payable whether there be other reliefs or 
not if adjusted out of Court should^ be 
certified to the Court within the time 
allowed by law. But where no ^ money 
is payable under a decree as, for instance 
in the case of recovery of immovable 
]'-roperty or grant of injunction or any 
other relief in which the plai ntiff is not 
' UF A. 1. R.”'l922 Bom. 38a 
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entitled to enforce by execution payment 
of money, that decree does not come with- 
in the purview of R. 2. 

In Mamakrishna Mao v. Bala Krishna 
Mao (2) it was held by Oldfield and 
Seshagiri Aiyar, JJ., that O, 21, R. 2, 
applied to partition decrees which provi¬ 
ded for payment of money as well as 
other reliefs such as partition of immo¬ 
vable property aiid adjustments with re¬ 
gard to such property and that such 
adjustment could not be recognised unless 
certified or recorded as required by the 
rule. The learned Judges considered the 
previous cases on the point and came to 
the conclusion that if money was pay¬ 
able under a decree, and if there were 
other ‘reliefs, any adjustment of that 
decree out of Court should be certified 
within the time prescribed and if not 
certified to the Court, then such an ad¬ 
justment could not be recognized. 

We may briefly refer to the history of 
the rule in order to understand what it . 
really means. Under S. 206 of the Act 
8 of 1859 all adjustments, whatever may 
be the natnre of the decree, had to be 
certified to the Court and any adjust¬ 
ment not certified could not be recog¬ 
nised. The latter portion of the S. 206 
was in these terms : 

“No adjustmont of decree in part or in whole 
shall be recognised by the Court unless etc. 

In the Act of 1877, the chapter on execu¬ 
tion of decrees was greatly expanded and 
in some respects altered and S. 2-8 of 
the Code 'of 1882 was practically the 
same as that contained in the Code of 
1877. Under the Code of 1877 it was 
not necessary that all the adjustments 
of decrees, whatever may be the nature 
should be certified to the Court. In Baba 
Jidohamed v. Webb (3) a Bench of the Cal¬ 
cutta High Court held that the rule con¬ 
tained in S.-258 was applicable to all dec¬ 
rees. The learned Judges observe at page 
788 referring to S. 258 of the Code of 1877. 

that section corresponds in all mate¬ 
rial respects, and carries with it the 
same meaning as S. 206 of the former Pro¬ 
cedure Code (Act VIII of 1859) which manifestly 
deals with the adjustment of any decree. 

Under S. 258 of the Code of 1882, which 

is a verbatim copy of the corresponding 

section of the Code of 1877 it was held 
that it applied only to money decrees. 
That was the view of the Madras High 

(2) [1920] 43 Mad. 476=56 I. C. 289=(19aO) 

M. W. N. 261. _ 

(3) [1881] 6 Cal. 766=8 0. L. R. 36. 
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Court in Sh ankaran Nambair v. Kanara 
Kurup (4)- The learned Chief Justice 
and Mr. Justice B.enson held that S. 258, 
Civil Procedure Code, referred only to 
the execution of decrees under which 
money was payable and was not applica~ 
ble to decrees for possession of immov¬ 
able properties. The section was further 
amended in the present Code by the 
addition of the words ‘ of any kind ' in 
order to reconcile the conflicting views 
of the different High Courts. In Abdul 
Latiff Sahib v. Bathula Bibi Ammal (5) 
it was held by Wallis and Ayling, JJ., 
that where there was a decree for the 
delivery of certain immovable property 
’ and for the payment of money it was 
not open to the Court to recognize any 
uncertified adjustment under O. 21, B. 2, 
Cl. 3, Civil Procedure Code. This was 
ioUoyred in Sethurama Sahib v. Chotta 
Raja Sahib (6) where Mr. Justice Sada- 
siva Aiyar who held in Kelu Nair v. 
Meenakshi {7) that O. 21, R. 2, of the 
Civil Procedure Code did not apply to 
the relief of possession of immovable pro¬ 
perties given by a decree, altered his 
view, and following the decision in Abdul 
Latif Sahib Bathula Bibi Ammal (5) 
held that where the decree provided for 
payment of money as well as other re¬ 
liefs the adjustment of such a decree 
could not be recognized unless certified 
to the Court within the time allowed by 

law and observed that: 

the words the decree ” in the second sentence 
of that rule meant a decree of any kind under 
which money is payable including a ccmpleK 
decree under which possession is also marked, 
and that as regards execution of that portion 
also of the decree which relates to possession of 
immovables an unoertaiu adjustment cannot be 
recognized. 

Prom the position of R. 2 in the pres¬ 
ent Code and from the heading and the 
marginal note, the, the intention of the 
legislature can be clearly gathered. 
Though the headings and marginal notes 
should not be held to govern the clear 
text of a section, yet they can be taken 
as an indicatian of what the legislature 
meant. Under the Code of 1859, S. 206 
'was in the chapter relating to execution 
generally. In the Code of 1877 and in 
the Code of 1882, S. 258 was in the 
chapter relating to execution under the 
heading * Mode of Execution ' and in the 

(4) [1899] Mad. 18^=s 8 .M. L. J. IVd. 

(5) [1914] W. N. 846=23 I. C. 530. 

(G) [1917] M. W. N, 827=40 I. C, 820. 

(7) [1918] 25 M. L. J. 686 =21 I. C, 639. 


present Code, 0. 21, R. 2 relates to exe¬ 
cution of decrees and orders and the 
heading over R. 1 is ‘ Payment under 
Decree. ’ If the contention of Mr. Sri- 
nivasagopalaohari is correct, the Legis¬ 
lature should have said in plain terms 
that the adjustment of any decree out of 
Court should not be recognized unless 
certified to the Court within the time 
allowed by law. That was the clear 
expression in the Code of 1859 and if 
the Legislature intended to re-enact that 
provision it would have done so in very 
simple language. The addition of the 
words ‘ of any kind ’ after the word 
‘ decree ’ in the second line of O. 21, R. 2, 
was intended to set at rest the difference 
of view between the Madras High Court 
and the Calcutta High Court and the 
conflicting views as regards the meaning 
of S. 258 of the Code of 1882. By the 
addition of the words ‘ of any kind,' it 
cannot be said that the legislature in¬ 
tended that the adjustment of any decree, 
whatever may be the relief claimed, 
should be certified to the Court. We 
are clearly of opinion that O. 21, R. 2 
refers to a decree under which money is 
payable whether there are other reliefs 
or not and if no money is payable under! 
a decree then R. 2 cannot be held to apply * 
to such a decree. The words ' payable 
under a decree' do not mean any money! 
which the party may, if he chooses, pay. 
but money which is recoverable by a 
party in execution against the party 
liable to pay it. In this case, as already 
observed the plaintiffs could not execute 
the decree against 1st and 4th defendants. 

First plaintiff died before the date of 
the razi decree and Plaintiffs 2 to 4 
entered into the agreement evidenced by 
Ex. A. The reoitale in the document 
is : 

As we have on this date got from ycu a note 
of bond executed in cur favour for thi? sum of 
R$. 7,000, stipulating interest at Ks. O-G-O per 
cent, per mensem, you yourself shall take the 
karar and all other properties and also you your¬ 
self shall take from the said properties the in¬ 
come including the cld arrears and the new in¬ 
come. 

A pro-note was executed on the same 
day by the 2nd defendant in favour, of 
the plaintiffs which is Ex. B. A suit 
was filed in the Pudukkotta Court for 
the amount due under the pro-note and 
was realized by the plaintiffs. The ar¬ 
rangement evidenced by Exs. A and B is. 
therefore, an adjustment of the decree 
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passed in plaintiff’s favour, and such ah 
adjustment could be pleaded as the de¬ 
cree does not come within the purview 
of R. 2 of O. 21. The learned Judge has 
correctly held that the decree was ad¬ 
justed by the arrangement evidenced by 
Exs. A and B and the plaintiffs therefore 
could not ask for execution of the decree 
which had already been adjusted. It is 
not necessary to consider in this view 
whether Ex. E amounts to a release of 
the plaintiffs’ right in the property in 
favour of the sons of the 2nd defendant. 

In the result, the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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Wallace and Madhavan Nair, JJ. 

{Krotapalli) GopaZawi— 1st Defendant- 
Appellant. 

V. 

Myneiii Suryanarayana and others 
Plaintiffs and 2nd Defendant—Respon¬ 
dents. 

Appeal No. 167 of 1924. Decided on 
27th January 1926, from the decree of 
the Addl. Sub-J., Bapatla, D/- 23rd 
February 1924, in O. S. No. 44 of 1923. 

(а) Civil P. C. Sch. % para. I—Reference amhh 
auous a‘t to matters referred—Construction 
Arbitrator's belief as to what was referred is Im- 
materlal'-Court is to finally decide as to ivhat was 
referred. 

Before arbitrators get jarisdiction to decide a 
disputa, it must be clear that it is referred. Where 
the reference t) the arbitration is not clear as to 
the matters referred. Courts should not be un¬ 
reasonable or unduly technical iu coiistruing the 
document when it is drawn up by persons not 
familiar with law and legal phraseology but at 
the same time the Court must ba satisfied by the 
language used that a matter dacided was in truth 
leterred to the arbitrators for decision. It does 
not matter whether or not the arbitrators 
genuinely believed that a particular matter w^s 
rt-ierred. and the final decision as to whether tba 
particular matter was referred or whether a parti¬ 
cular party had consented to refer it lies not \Mtli 
the arbitrators but with the Court. 

(б) Civil F. C.. Sch. % para. 15 —Award ba^ed on 
pcrsoJial knoii'tedge of arbitrators cs bad. 

Though personal knowledge doe? not of 
disqualify an arbitrator from acting as such and 
may even be a good reason for his being selected, 
but. unless the parties consent te such a course, 
no arbitrator has a right to decide the matter on 
liis personal knowledge and the award based on 
•such knowledge is vitiated : A LR. 1923 Mad, vOl : 


A.I.R. 1925 Mad. 1036 and 42 All. 185,Re/.;. 38 Cal 
143, Dlst. [P-, 754, 0. Ij 

T. V, Bamanatha Aiyar and T. F. 
Venkatarama Aiyar —for Appellant. 

Gh. Baghava Bow—(or Respondents. 

Judgment. —This appeal is, against a 
decree of the lower Court confirming an 
award. The let defendant and Sriramulu, 
the husband of 2nd defendant, were 
brothers. It was alleged by the plain¬ 
tiffs that Ist defendant’s father, Venkayya, 
brought his sister’s son, Nagayya, the 
father of Plaintiffs 1 to 3, into the family 
as illatom son-in-law, promising him a 
share in the family property sanctioned 
by usage to a person in his position ; that 
when Sriramulu died, early in 1923, the 
plaintiffs claimed their share from the 
1st defendant and the 2nd defendant also 
claimed maintenance ; that these two dis¬ 
putes were referred to arbitration, the 
arbitrators being P. Ws. 1 to 4 and D. W. 
1, and that the arbitrators passed an 
award, Ex. A, giving to the plaintiffs a 
third share of the family property and to 
the 2nd defendant certain land for main¬ 
tenance. The 1st defendant refused to 
carry out the first part of the award and 
the* plaintiffs sued to enforce it. The 
loWfer Court passed a decree in their 
favour and the Ist defendant appeals. 
The Ist defendant challenges the legal 
validity of the award on two main 
grounds : first, that the matter of the 
plaintiffs’ claim to a share m the family 
property was never referred at all ; and 
secondly, that the award is vitiated 
because the arbitrators have relied on 
their own personal knowledge and not on 
evidence given before them for the deci¬ 
sion of the case. We shall deal with these 

points in order. .u 

The first point has to be decided on the 

terms of the reference which is Ex. B. 

It runs : , ^ o 

As first Nagayya, the father of oue of us, burya- 

naravana, and later my younger brother Anjayya 
were’baing kept in the house of the late Venkayya 
for conducting the duties of the house and as the 
wife and heir of the late Sriramulu, the elder 
brother of one of us, Gopalam, had claimed pro- 
par maiotenauce for her livelihood, etc., and so 
we are disputing about this affair, we beth desire 
that, you should act as panchayatdars and settle 
the above disputes between us. 

It is signed by the 1st plaintiff, the 
2nd defendant and the 1st defendant. It 

is evident that the only matter mentioned 
in it as a claim of any kind is the main¬ 
tenance affair of the 2nd defendant. But 
the plaintiffs urge that the mention of 


Nagiyy^ ftnd Anjayya being kept in the 
houBb^ was made becatise tbei>e w<ftS this 
o;blier claim by the plaintiffs to a share 
and that, because of that mention of these 
facts, the Court is to infer that the other 
claim was not only advanced by them but 
was specifically referred for arbitration. 
It was also emphasized for the plaintiffs 
that the word ‘disputes* is in the plural 
and therefore there must have been more 
than one dispute. It is further urged 
that if Ex. B is obscure because of ambi¬ 
guity, it is permissible to take and con¬ 
sider extraneous evidence as to what was 
really referred ; and the plaintiffs urge 
that that evidence is wholly in favour of 
their interpretation of Ex. B. Now Ex. 
B is clear and quite intelligible as it 
stands. The fact that there is no very 
convincing reason appearing in it for 
inserting the statement about the 1st 
plaintiff's father and brother being kept 
in the house is not a ground for holding 
that the document considered as a refer¬ 
ence is obscure. Nor is a Court entitled 
to speculate, as the lower Court has done, 
on what must have been the reasons for 
the insertion of this statement. As to 
the use of the plural: “disputes'* even if the 
plural was designedly used—and that is a 
considerable assumption—the document 
itself says that the 2nd defendant was 
claiming livelihood, etc., so that the 
plural may legitimately be used of her 
claims . alone. It is difficult to believe 
that if this was a deliberate document, as 
it is claimed to be, setting out what were 
the disputes to be settled, the statement 
of claim by the plaintiffs for a share in 
the family property, which was the more 
important of the two claims, should have 
bean omitted altogether, if it really had 
been referred, unless the omission was 
deliberately made with intent to deceive 

the Ist defendant who is an illiterate 
man. 

We further think it is a case where the 
language used is plain in itself and applies 
accurately to existing facts. Under S. 91 
of the Indian Evidence Act extraneous 
evidence cannot be given to show that it 
■was not meant to apply to such facts. 
Even if the extraneous evidence is con* 
sidwd, it does not seem to us to help the 
plaintiffs* case. (The judgment then 
examined the extraneous evidence and 
proQ^ded). 'To our mind Ex. B only 
loaeations one person who wants or claims 
anything and that is the 2nd defendant, 
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and we can see no good reason for holding 
that, when the 1st defendant put his 
mark to it, he was consenting to refer also 
the matter of the claim of the plaintiffs 
to a share. 

The principle on which such eases have 
to be decided is clear. Firstly, it must 
be clear that the dispute has been refer¬ 
red before the arbitrators get jurisdiction 
to decide it. See In re* Arbitration Act 
(Indian) : Atlas Assurance Company, Ltd. 
V. Ahmedbhoy Habibbhoy (l). Courts no 
doubt will not be unreasonable or unduly 
technical in construing documents drawn 
up by persons not familiar with law and 
legal phraseology ; but at the same time 
the Court must be satisfied by the lan¬ 
guage used that a matter decided was in 
truth referred to the arbitrators for deci¬ 
sion. It does not matter whether or not 
the arbitrators genuinely believed the 
matter was referred and therefore held 
an inquiry about it if in fact it was not, 
or that they genuinely believed that one 
of the parties had agreed to refer the 
matter if, as a matter of fact, he had not; 
and the final decision as to whether the 
particular matter was referred, or whether 
a particular party had consented to refer 
it, lies, not with the arbitrators but with 
the Court. This is nob a casein which 
the reference is wide enough to include 
in the matters referred the question 
whether or not this particular dispute 
was within the submission. There is no 
wide language used at all; the language is 
restricted and definite. In such a case it 
is the Court which has to decide whether 
the matter in respect of which the suit is 
brought is one which was agreed to be 
referred. For the above reasons we must 
hold that this dispute about plaintiffs’ 
share was not referred and therefore the 
arbitrators did exceed their jurisdiction 
in deciding it. 

As to point (2) namely, whether the 
ftrbitr&tors disposed of tli6 oskse on per^ 
sonal knowledge, we think that also is a 
good ground of attack on the award. Ifc 
is clear from the evidence of P. Ws. 1 3 
and 3, all arbitrators, and from the word¬ 
ing of the award and the statement of 
reasons in the award which precedes the^ 
words^ Therefore we decide accordingly ’* 
(that IS, that the plaintiffs* family should 

have a third share in the property), that 

the decision o f the arbitrators purports 

»=n:oru=ir Bo'irx 
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to have heen based only on their personal 


knowledge. It is clear further from P. 
W. 3’s evidence that he had no personal 
knowledge of these matters at all and that 
he merely accepted his knowledge from 
P. Ws. 1 and 2, Thus the award was 
passed on the personal knowledge of P. 
Ws. 1 and 2 and the acquiescence of P. 
W. 3 in their opinion based on their 
personal knowledge. None of them deci¬ 
ded on the evidence and P. W. 3 decided 
on what P. Ws. 1 and 2, who were not 
witnesses in the case,'told him. This 
procedure also vitiates the award. It is 
true of course that personal knowledge 
does not of itself disqualify an arbitrator 
jfrom acting as such and may even be a 
(good reason for his being selected ; but, 
unless the parties expressly consent to 
such a course, no arbitrator has a right to 
decide the matter on his personal know¬ 
ledge. That knowledge may be of use in 
enabling him to understand and appreci¬ 
ate the evidence ; but he is not entitled 
bo use it to repudiate the case pub forward 
before him by any of the parties and his 
decision must be on the evidence and nob 
on his personal knowledge. Still less has 
any arbitrator a right to accept and adopt 
as "his own the purely personal knowledge 
of other arbitrators. Such a course was 
the' more flagrant misconduct in this case 
as the award was passed by a majority of 
one, the one being the arbitrator who 
book his knowledge at second hand, not 
from the witnesses, but from his fellow 
arbitrators ; that is, the decision was 
really only by two arbitrators and that 
on their personal knowledge only. 

It is clear that the award was not 
passed on a consideration of the evidence 
in the case and that is enough to vitiate 
it: see Ghintalapudi Sanyasa Rao v. 
Ghintalapudi Venkata Rao (2) and the 
cases quoted therein, Palavesam Chetty v. 
Narayana AiyariS); and Lakshmi Naraiii 
V. Sheonath Pande (4). The case in 
Ramdari Sahu v. Ram Gharitter Sahu 
(5) relied on by the plaintiffs is nob on all 
fours. The ease in Mauug Shwe 3pu v. 
U Min Nyun (6) is relied on by the plain- 
titl ‘3 ; bub if that decision means that, 
where arbitrators have held a private 
^quiry of their_ o^d, their is n ot 

"(.2) A.l.R. l‘J2:3 Mad.’301. 

(3) A.l.R. 1025 Mad. 1036. 

(4) [1920] 42 All. 135=54 I.C. 443=13 A.L.J. 

78. 

(5) [1911] 38 Cal. 143=7 I.C. 333. 

(0) A.l.R. 1925 Raug. 383. 
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vitiated unBess it can be shewn', that they 
have used tEr® results of their enquiry in 
coming to their conclusioa:—a matter 
extremely dfficult to prove—we are not 
prepared to agree. It would open a very 
wide door for misconduct and such a 
principle seems- to us to be opposed to the 
principle laid down in Dobson' v. Groves 
(7), which is- that it is only- by express 
agreement of parties, that arbitrators are 
entitled to decide a case on their own 
personal knowledge. Here there is no 
such agreemezit, but rather one to the 
contrary since the parties in Ex. D 
expressly declared therein their Consent 
to the decision being based upon their 
statements alone-. 

In conclusion, therefore, the award, in 
so far as plaintiff in this suit seeks to 
enforce it, is badi and cannot be supported, 
and we reverse the finding of the lower 
Court on this Issue (2). The award, so far- 
as it decides the question of 2nd defend¬ 
ant's maintenance, being not attacked,, 
will stand. The other issues now fall tot 
be tried and the suit is remanded to thet 
lower Court for this purpose. First defend 
danb will get his costs in this appeaJi 
from the plaintiff. No costs to 2nd; 
defendant. 

Appeal partly allowed'. 

(7) [1844] 115 E.R. 239^ 
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WAIiLACE, J. 

{Kollurii) Venhataratnam —1st Hefend- 
anb—Petitioner. 

V. 

Piisapati Yenkamma —Plaintiff Res¬ 
pondent. 

Civil Revision Petition No, 625 of 
1925, Decided on 8bh February 1926, 
from the order of the Disb. Muusif, 
Masulipatam, D/— 6th February 1925, in 
C. M. P. No. 103 of 1925. 

Civil P. C., O. 6, R. n—Plalntiff's right of 
suit jeopardised by a decision in another sUit 
subsequent to filing of plaint—Plaint can be 
amended. 

Amsndent of the plaint can be granted on th^ 
ground that the plaintifi’s right had bean 
dized by a decision subsequent to the filing ot t a 
plaint, although the anaendmeut strengthens tne 
plaintifi’s claim which is not denied by the de¬ 
fendant. CP; 755, C. 1] 

K. Venkataramarazu — for Petitioner. 

Gh, Rayhava Rao —for Respondent. 


1^6 Appu V. Aohuxa 

Judgment ,—The amendmenfe of the 
plaitit was called for because the basis of 
praintiff'a right to sue had been jeopar¬ 
dized by a decision in another suit that 
a similar endorsement on a similar pro' 
miasory'note was a forgery. This deci' 
sion was passed after the plaint in this 
suit was filed and the application for 
amendment of the plaint was put in pro“ 
mptly. The amendment if allowed merely 
gives plaintiff another* string to her bow 
in respect of her. claim that the original 
liability of defendant under the suit note 
to Nagayya has now passed into a liabi* 
lity to herself. Defendant does not seem 
to plead that he is not liable under the 
note, provided the suit is in time. In 
these circumstances the ruling in Naha 
.Kumar Ghotodkury v. Higheazany (l) 
cited by the lower Court is in point and 
the amendment does not affect defend¬ 
ant's liability to pay though there is a 
change in the manner in which plaintiff 
claims the debt. 

In thsLoircumstonoes I am not prepared 
to hold that the lower Court has acted 
without jurisdiction or has exercised its 
jurisdictioQ irregularly in allowing the 
amendment. 

The pstition is dismissed with coats. 

Petition dismissed. 


(1) A, L R. 1925 QA, 419, 
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Devadoss and Waller, JJ. 

Appu alias Subramxnia Patter —Peti- 
ti oner—Appellant. 

V. 

0. Achuta Menori and others —Respon* 
dents. 

Civil Miscellaneous Appeal No. 335 of 
1922, Decided on 20th November 1925. 
from the order of the Dist. J., South 
Malabar, in Miscellaneous Petition No. 
51 of 1921. 

CIvCl P.C., O, 21, iJ. 66—Court cannot delegate 
Its power to settlesale prodamatUm to CommlS' 
itoner^If proclaenaHon (s not settled by Court, 
sale ts Int'oftd. 

(t is for the Court to sattla the proolamatiou of 
sale and it oanuot delegate thai power to the 
Cotnmisslouer appointed by it. Even if a party !a 
aware of the contents of the proolamatlon px^pa- 
■rad by the Reoeiver. that would not relieve the 
. Gotttl ot its duty of settUng. the pr^amation. 

A. 


Menon 
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and if the proolaTiation is not f«ettled ‘ by the 
Court, the sde would bo invalid. [P. 755, C. 2] 

K, Kuttikrishna —for Appellant. 

■ Judgment. —The first point raised in 
this appeal is that *the proolamatfon of 
sale was not settled by the Court but 
that the Commissioner appointed by the 
Court after the preliminary decree pre¬ 
pared the proclamation of sale and sold 
the property. It is for the Court ‘ to 
settle the proclamation of sale and it 
could not delegate that power to the 
Commissioner appointed by it. O. 21, 
R. 66, directs that when any property is 
ordered to be sold by public auction in 
execution of a decree the Court shall 
cause a proclamation of the intended 
sale to be made in the language of such 
Court and that such proclamation shall 
be drawn up after notice to the decree- 
holder and the judgment-debtor and shall 
state the time and place of sale and 
specify as fairly and accurately as possi¬ 
ble the property to be sold and a number 
of other things. It is also contended that 
no reserve price was mentioned in the 
proclamation of sale. 

It is also urged that the appellant was 
not allowed to bid at the auction. The 
learned Judge relying upon the report of 
the Reoeiver has dismissed the appellant’s 
application to set aside the sale, Kveii 
if the appellant was aware of the con¬ 
tents of the proclamation prepared by 
the Reoeiver, that would not relieve the 


Court of its duty of settling the procla 
mafrion. As the records stand at present, 
we are unable to say whether the allega¬ 
tion of the appellant is true or false. . If 
the proclamation was not settled by the 
Court the sale would be invalid. As the, 
learned District Judge has not taken 
evidence in support of the allegations in 
the petition and as the auction purcha¬ 
sers are not represented here, we thinkthe 


proper course could be to set aside the 
order of the District Judge and direct him 
to restore the application of the appellant 
to file and dispose of it after taking such 
evidence as may be adduced by him and 
other parties to the suit. Costs of this 
appeal will abide the result and be pro¬ 
vided for in the order that will be passed 
by the District Court. 


Ordtr 
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Odgers and Viswanatha Sastri, JJ. 

Solai Pillai —Plaintiff—Appellant. 

V. 

4 

A, Vedaji Baskara Tiramala Rao Sa^ 
hib —Defendant—Respondent. 

Second Appeal No. 475 of 1923, Decided 
on 25bh September 1925, from the decree 
of the Dist. J., North Arcot, in A. S. No. 
57 of 1922. 

Madras Estates Land Act (1 of 1908)— Ss. 53 (1), 
52 (3) and 112 — Proceedings under Ch, VI — 
Suit for acceptance of patta is not condition pre¬ 
cedent. 

All that a landlord has to do to justify pro¬ 
ceedings under Ch. VI is to tender the ryot such 
a patta as the latter was bound to accept. S. 53, 
is confined to proceedings under Ch, VI and these 
proceedings are controlled by the conditions set 
out in S. 63. 

There is no inconsistency between S. 52, Cl. (3) 
and S. 53 : 6 L. W. 108, not Foil, 

[P 756 C 2 ; P 757 C 1] 

M, Patanjali Sastri —for Appellant. 

K, Kuttikrishna Meno)i — for Respon¬ 
dent. 

Odgers, J.—This was a suit under S. 
112 of the Madras Estates Land Act in¬ 
stituted by the plaintiff who was a ten¬ 
ant of a certain holding in the Arni Jag- 
hir, from Pasli 1318 to 1326. The ap¬ 
pellant and the Jaghirdar had exchanged 
pabta^ and in Easli 1327, corresponding to 
1917, and the Jaghirdar in Pasli 1328, 
rendered a patta with an altered rent 
and diminished acreq-ge. The tenant* re¬ 
fused to accept it. The landlord then, 
under S. 112 purported to bring the hold¬ 
ing to sale. Hence, the tenant brought 
this suit under the same section. The 
laud was brought to sale for rent due for 
Pasli 1328. Both Courts have held that 
the patta tendered by the Jaghirdar to 
the appellant is proper and correct, and it 
has been found that the previous pattas 
were wrong both as to rent and extent 
owing to the fraud and collusion of the 
karnam of the estate with the appellant. 
It is argued in Focond appeal before us 
that the sale of the holding by the land¬ 
lord cannot be upheld unless he has 
brought a suit under S. 56 of the Act for 
the acceptance of a patta, and reliance is 
placed on the words of the Act in S. 52(3) 
that pattas are to remain in force until 
the commencement of the revenue year 
for which fresh pattas and muchilikas are 
accepted, exchanged or decreed. It is 
said in this case that none of those three 


things has taken place. On the other 
hand, it is said that the terms of S. 53, 
which, it is to be noted, applies in terms 
to Oh. VI of the Act under which these 
proceedings are taken, debar the land¬ 
holder from proceeding against the ryot 
by distraint and sale of his moveable pro¬ 
perty or by sale of his - holding under Oh. 
VI unless the patta or muchilika ten¬ 
dered to him was such as he was bound 
to accept or unless valid patta or muchi¬ 
lika continues in force. It has been held 
in both the Oourts as a fact that the patta 
tendered is such a patta as ^the tenant 
was bound to accept and it, I may add, is 
extremely doubtful whether it can be 
said that a valid patta or muchilika con¬ 
tinues in force, the previous pattas having 
been held to be vitiated by fraud though 
it is contended that they 'must be'in full 
force and effect until they have been 
actually df^^lared unenforceable or of no 
effect. I fail to see why we should accede 
to the argument put forward by., the ap¬ 
pellant which compels a landlord in every 
case of an altered patta to bring a suit 
for its acceptance. It seems :to me, con¬ 
fining myself to the provisions of Oh. VI 
and S. 53, that all that a landlord has to 
do to justify proceedings under Oh. VI is 
to tender the ryot such a patta as the 
latter was bound to accept. There is un-’ 
doubtedly some difference between the 
words in S. 52 (3) and those in S. 53 (l) ; 
but I think it is sufficient to say that S. 
53 is confined to proceedings 'under Ob. 
VI and that those proceedings are con¬ 
trolled by the conditions set out in S. 53 
(l). This suit is one under that chap^r. 
There is no doubt that the'Estates Land 
Act has for one of its objects to facilitate 
the recovery of rent in arrears by means 
of summary remedies such as distress. 
That will account for the insertion of S. 
53 (2) which is not to be found in the old 
Rent Recovery Act where, unless the 
patta was entirely correct, all the reme¬ 
dies pursued by the landlord fall to the 
ground. In Sreenivasa Aiyangar v. Ab¬ 
dul Rahim Sahib (l) which was a suit 
for enhanced rent and heard by Ayling 
and Napier, JJ., Ayling J, decided the 
case on the short ground that a suit 
would not lie for an enhanced rent until 
the landlord obtained the order of the 
Collector under S. 42, sub-01. (2). He 
refused to decid e the question as to whe- 
' (1) [1917]6L. W. 108=40 I.C. 82=tl917) m“ 

W.N. 584. 
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ther a suife for enhanced rent (in this case 
before us, the rent is less than it was in 
the previous faslis) can be brought with- 
out first enforcing the acceptance of 
patta. Napier, J., was inclined to think 
that the terms of a new patta mast be 
altered either by exchange of muohilika 
or by a decree under S. 56 before the 
landlord is entitled to sue for rent. He 
thought ; 

That the old patta remains in force fresh 
pattas neither having been accepted, exchanged or 
decreed. 

This of course was not a suit for sale 
of the holding for arrears or for enforcing 
the landlord’s right to distraint. For the 
reasons that I have given, I am of opinion 
that the dictum of Napier, J., is wrong. 
As pointed out, it was not necessary for 
the decision of the appeal before him 
which proceeded on another ground. I. 
therefore, think that the judgment of the 
learned District Judge was right. It may 
be mentioned that this point apparently 
was not raised before the Collector and it 
seems to m3 to have been not very strenu¬ 
ously argued before the District Judge. 
In paragraph 4 of his judgment, he ex¬ 
pressed his inability to accept the conten¬ 
tion largely on the ground of the oircum' 
stance under which the previous pattas 
had been brought about. There seems to 
have been no argument on the seotiqns of 
the Act such as we have heard to-day. 
For these reasons, I am of opinion that 
the second appeal must be dismissed with 
oosts. 

Viawanatha Sastri, J. —l agree with 
my learned brother. In my mind there 
is no inconsistency between S. 52, 01. (3) 
and S. 53. Even assuming that the two 
sections have to be reconciled, it appears 
to me that the word ‘decreed' in 01. 3 of 
S. 52 may be taken to include the deci¬ 
sion ou the validity of the patta in a con¬ 
tested suit like the present under S. 112 
ol the Act, 

Appeal dismizsed^ 
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Spencer, J. 

{Kunlcalagunta) Venkiah -“Defendant— 
Appellant. 

V, 

Madlem Guraviah and others —Plain¬ 
tiffs—Respondents. 

Second Appeals Nos..1803 and 1804 of 
1922, Decided on 7th September 1925, 
from decrees of Dist. J., Guntur, D/- 22nd 
Feb. 1922, in A.S. Nos. 263 <& 264 of 1921. 

(а) Part performance—Possession under con^ 
tract for sale by father and right to specific 
performance is good defence In ejeetme^it suit 
by sans—Joint Family — Hindu-Laxo, 

Part performance of contract by way of deli* 
very of possession coupled with an enforceable 
right to specific performance is a good defence 
to an action for ejectment. 

The defendant who is in possession of the 
property and has paid the price can successfully 
plead his possession and the contract for sale as 
a defence to a suit for possession by sons of the 
person agreeing to sell who claim under their 
father and who ate bom after the date of the con¬ 
tract to sell by their father, as they could not 
acquire at biith any interest in the property to 
which their father had already parted with his 
title. 1924 Mad. 271 {F.B.)Foh 

^ [P. 758. C, 2 P. 759, C. 1] 

(б) Hindu I^axc—Joint family—Faxnily dlvi’ 
ded in status but property not divided—Aliena¬ 
tion by one member—Alienee need not sue for 
general partition. 

W here a joint family is divided in status but 
the joint lands are not divided by metes and 
bounds, the inemb.*rs become tenants-in-common 
in respect of these lauds and an alienee of such 
lands Irom one of the mombeis need not sue for 
a general partition. [p. 759 ^ c. 2 ] 

(c) Sp. Bsl. Act S. 27 ( 6 )—Specific peformance 

at/ainsf Legal renreseniatlves. 

The legal representatives of a party to the oon- 
bound by the contract, and under 
S. 27 (b) of the Speciho Relief Act specific per- 
formanoa may be enforced against them. 

Ch, Raghava Rao —for Appellant. 

F. Suryana7'ayana —for Respondents. 

Judgment. These two appeals arise 
out of connected suits. O. S. No. 1440 of 
1919 was a suit brought by M. Guravavva 
and the . minor sons of his deceas^ 
brother Ramaguruvayya to. recover pos¬ 
session of lands in the possession 

f O. S. No. 199 

of 19^0 is a suit by the defendant in 

O. S. No. 1440 for speoi6o performance 
of a contract to sell entered into by 
Ramagumvayya, father of Plaintiffs 
and 3, m O. S. No. 1440. In the Brst of 
those suits the pleintiffs alleged th»t the 
Mit lands were taken on lease hy one 
Nowloor Periah, that the defendant cot 

^ for 

eome years but aftwwards refused to pay 


1 
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rent or to surrender possession. Both 
the lower Courts found against the truth 
of the alleged lease in favour of the 
defendant. The District Munsif found 
that the father of Plaintiffs 2 and 3, 
Ramaguruvayya, had purchased the suit 
lands under Ex. II from Nowloor Periah, 
to whom the family had previously sold 
the same property in discharge of debts 
and cash received at purchase. After¬ 
wards Ramaguruvayya contracted to sell 
the suit property to the defendant and 
gave him a receipt (Ex. I) for payment of 
the purchase money. Exs. I and II 
were executed in 1911. After this the 
two minor plaintiffs were born. Both 
the lower Courts have taken it as proved 
that Ramaguruvayya became divided 
in status from his brother, the first plain¬ 
tiff, before the minor plaintiffs were born 
and that they kept the suit lands un¬ 
divided for future partition by metes and 
bounds. 

The District Munsif dismissed the suit 
for possession on the finding that Rama¬ 
guruvayya entered into a contract 
to sell the property to the defendant. 
In the other suit he gave the 
plaintiff a 'decree for specific 
performance and directed the guardian 
of the minor defendants to execute a sale 
deed within four months. 

The District Judge on appeal found 
that the suit lands formed ’part of the 
ancestral property of the joint family 
and that Ex. A, sale deed of 1903, for¬ 
med the root of title in the joint family 
of plaintiffs. He also found that there 
was no satisfactory evidence that the 
first plaintiff and Ramaguruvayya had 
sold the property to Nowloor Periah, and, 
therefore, Nowloor Periah could not pass 
any valid title to Ramaguruvayya. Then, 
as regards the contract to sell, Ex. I, he 
held that this was only eviden( 4 e of an 
agreement to sell and did not operate as 
a transfer of title. There is no discus¬ 
sion of the sections of the Transfer of 
Property Act or the Specific Relief Act in 
the judgment, but the District Judge was 
apparently referring to S, 54 of the 
Transfer of Property Act and the provi 
sion therein contained that contract for 
the sale of immovable property does not 
of itself create any interest in or charge 
on such property. 

At the time when the District Judge 
gave his judgment the decision of the 
Full Bench of this Court in 


Sugar Developr/ient Co. v. Muthuramarl 
reddi (l) had not been pronounced. That 
Full Bench dissented from the previous 
rulings of two Full Benches in Kurri 
Veerareddi v. Kurri Bapireddi (2) and in 
Bamanathan v, Banganathan (3) and pro 
nounced that part performance of a 
contract by way of delivery of possession 
coupled with an enforceable right to 
specific performance was a good defence 
to an action for ejectment. 

In this view of the law the defendant 
who has been in possession of the pro¬ 
perty since 1911, and has paid the price, 
can successfully plead his possession and 
the contract for sale as a defence to the 
suit of the two minor plaintiffs -who 
claim under Ramaguruvayya, As these 
two plaintiffs were born after the date 
of the contract to sell by their father, 
they could not acquire at birth any in¬ 
terest in the property to which their 
father had already parted with his title. 

The respondents’ vakil relies on some 
observations in Pofinamhala Pillai v. 
Sundarappayyar {^) to the effect that a 
purchaser from a co-parcener of an un¬ 
defined share takes subject to the chance of 
the vendor’s share being diminished bejore 
the partition takes place. In that case 
the plaintiff’s father and uncle contrac¬ 
ted to sell certain properties as soon as 
they got possession of the same. Bstore 
they got possession the plaintiff was 
born and his father’s brother, who was a 
party to the contract died. The learned 
Judges observed that there was no autho¬ 
rity -for the position that a contract to 

sell made by a Hindu before a son bas 
been born to him is binding on the son 
who is born before the transfer of the 
property takes place. There was a suit 
for specific performance, to which the 
plaintiff was not made a party before he 
brought his suit for partition and it w^ 
held that he was not bound by the 
decree for specific performance obtained 
agiinst his father. In their observations 
as to the binding character of a contrac 
for sale made by a Hindu upon his after- 
born sons, the learned Judges mak® no 
direct reference to the provisions ot the 
Specific Relief Act or to those of the 
Transfer of Property Act._ 


( 1 ) 

( 2 ) 

(3) 

(4) 


A,I.R. 1924 Mad. 271 (F.B,). 


29 Mad. 336=16 M.:^. 

liyiYj 40 Mad. 113^=®,757 
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In Chinnu Pillai v. Kalimuthu Chetti 

the test applied to 5nd the quantum 
of interest vesting in the alienee was to 
ascertain the state of the family at the 
time ^'when the alienation was 
made;. In the present case Plaintiffs 
2 and 3 were born both after the con¬ 
tract to sell was entered into and after 
the possession Was transferred. 

In Bappu V. Annamalai Ghettiar (6) 
the coparceners were apparently ail 
born by the time that the contract was 
entered into by their father. The plain¬ 
tiff, who sued after the father*s death for 
specific performance of the contract to 
sell property in which the sons took an 
interest at birth, had to show that the 
transaction was for the benefit of the 
joint family. The fact that here the 
sons were not born at the time of the 
contract for the sale distinguishes this 
case from that : Karaliar Nanu Bhai v. 
MansiiKkram (7), Mam Bakhsh v. Maugh- 
lani Khanam (8) and Salamat Zamin 
Begam v. Masla Allah Khan (9) are all 
instances where S. 54 of the Transfer of 
Property Act is held to be inapplicable 
to oases where possession has been given 
and part of the purchase money has been 
P 2 *id. lu Venkata Meddi v. Yellapa 
Chetti (lO) Abdur Rahim and Srinivasa 
Aiyangar, JJ., held that S. 54 of the 
Transfer of Property Act did not affect 
equitable rights arising under a contract 
of sale. 

The contentions of the respondents’ 
pleader (l) that the defendant cannot 
put forward the defence of part perfor- 
mano^of the contract except against a 
party to the contract, (2) that possession 
has not been found to be referable to the 
contract, and (3) that the defendant as an 
alienee from a coparcener has no remedy 
except to ask for partition of the undivi¬ 
ded share of his vendor may be 
answered briefly as follows : (l) 

The legal representatives of a party 
to the contract, such as plaintiffs 
a and 3 are, are bound by the contract 
and under S. 27 (b) of the Specific Relief 
Act specific performance may be enforced 
against them. (2) Ex. 1 speaks of posses- 

«46=:9 I.C. 

696=(mi)lM.w,N-. aSSfP.B.). 

(6) A.I.R 1928 Mad. 318. 

(V U900] 84 Bom. 400^ Bom. UR. 29a 

a66=(1904) A.W.N. 8. 

W 40 All. 187=431.0. 646=16 A.UJ. 

(10) [1917] 6 L.W. 234=38 1.0. lOT. 


sion having been handed over. The 
possession thus is referable to the same 
contract under which the purchase 
money was paid. Even otherwise, pos** 
session, coupled with an agreement to 
sell and payment of the price, are good 
defences against an action for possession. 
(3) Ramaguruvayya, having become divi¬ 
ded in status from the 1st .plaintiff the 
defendant is an alienee from a tenant-in 
common not from a coparcener. He has 
no equity to ask for a general partition 
of the family property against a tenant- 
in-common. This distinguishes Suhha 
Goundan v. Krishnamachari (11) from 
the facts of the present case. 

In the result, S. A. No. 1803 will be 
allowed in part and in modification of 
the lower appellate Court's decree, the 
Ist plaintiff will get a preliminary 
decree for the recovery of a moiety of 
the suit property the claim of Plaintiffs 
2 and 3 being dismissed. Each party 
will bear their costs throughout as each 
side has only partially succeeded. S. A. 
No, 1804 is allowed. The defence of 
limitation was raised in this suit (0. S. 
No, 199 of 1920), but no issue was framed 
on the question whether the suit was in 
time ; there was no contest on the point, 
and the respondents cannot be allowed in 
second appeal to press the point when 
the appellant has not been called on 
during the trial to show that his suit 
was in time. The sale deed to be execu¬ 
ted will of course nass only the interest 
of Defendants 1 and 2 who were directed 
by the decree of the first Court to exe¬ 
cute it, as the suit was only against 
those two represented by their mother 
as guardian. The decree of the District 
Judge is set aside and the decree of the 
District Munsif is restored with costs 
throughout. Time for execution of the 
sale deed will be extended to four months 
from the present date. 

Decree modified in S. A. 1803 o/1922. 

Appeal allowed in S, A, 1804 of 1922. 


Ill) A.I.H. 1999 Mid. 112, 
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Waller and Madhavan Nair, JJ. 


{Mempv) Bamayya and othei'S — Pefci" 
tioners. 


V. 


Zamindar of Mandasa —Respondonfc. 

Civil Revision Petitions Nos. 1141 to 
1147 of 1923, Decided on 11th December 
1925, from the orders of the Board of 
Revenue, Madras, in S. R. A. 3 of 1922, 
and other connected appeals. 

Madras Estates Land Act (1908), S. 40 (3) 
(a) and S. 168 [2)--"Preceding ten years'^ in S. 40 
{Z) [a) means ten years preceding the year of de¬ 
termination and not of filing the sniU and years 
&f famine are to be deducted, 0 

“Preceding ten years” in Cl. (a) of S. 40 (3) 
means the ten years preceding the year in which 
the Collector determines the amount of the 
commuted rent and not tlio ten years preceding 
the year in which the suit is instituted. The 
“ten years” refer to the preceding ten years other 
than the years which the Local Government 
notify to be or to have been famine years, thus 
excluding from the ten years any years which 
may have been so notified. The exclusion of any 
year or years from the ten years’ period does not 
mean that the statutory term is thereby ex¬ 
tended. 

In settling fair and equitable rent under S. 163 
( 2 ) the average of ten years is only to form one of 
the considerations for the fixing of commut^ed 
rent, and the Court is at liberty to take other 
facts also into consideration where the circum¬ 
stances are peculiar, such as where son^ of t^he 
ten years are extraordinary years.[P760C2.P76101] 


T, B. V, Sastri—ior Petitioners. 

S. Srinivasa lycnga} —for Respondent. 


Judgment, —These Revision Petitions 
relate to the settlement of rent in 
seven villages in the Mandasa Estate 
and have been filed against the order of 
the Revenue Board which confirmed, 
with some alterations the order of the 
Settlement Officer, Ganjam. 

The ryots put in an application for 
survey and settlement in fasli 1321. The 
order of the Settlement Officer was pass¬ 
ed in fasli 1331. In determining the fair 
and equitable rent in respect of the lands, 
the Settlement Officer acted upon^ the 
principle embodied m S. 40. sub 3 
Cls. (a) and (b), as he was entitled to 
do, under S. 168 (2) of the Madras 
Estates Land Act ; and in calculating the 

average rental value, he took into consi 

deration the ten years ending 

1331. He also excluded fasli 1328 from 


his calculation, as that had been declared 
to be a famine year by the Government. 
The Board of Revenue ordered that 
faslies 1329 'and 1330 also should be left 
out of account ^in miking the calcula¬ 
tion. ^ 

The learned Advocate-General, on be¬ 
half .of .the ryots who are petitioners 
herein argued before us three points (l) 
That faslies 1323.1329 and 1330 having 
been excluded, the Court below has in its 
final order taken only a seven-year 
average instead of a ten-year average and 
that, therefore, it should have taken into 
consideration the average rental value of 
of faslis 1319, 1320 and 1321 also to 
make the ten years required under S. 40 
sub-S. (3) Cl, (a) ; (2) that the 

method of calculating the rent payable 
for each field adopted by the Revenue 
Officer and accepted by the Revenue 
Board is not correct ; and (3) that in 
determining the fair and equitable rent, 
the Revenue Officer has not paid suffi¬ 
cient attention to the rent paid by the 
occupancy ryots of the neighbouring 

lands. 


Point No. 1. In settling a fair and 
equitable rent S. 162 (2) states that the 
officer " * * shall have regard to the 
provisions of this Act for determinin^the 
rat 03 o£ rent payable by a ryo^ This 
entitled the officer to rely upon the pro¬ 
visions of S. 40 (3) dealing with the com¬ 
mutation by suit of rent payable m tona, 
and under Clause (a) the officer shall 
take into consideration : 


the average value of tha rent actually accrued 
U8 to the laadholdet during the preceding tea 
flars other than the years which the LDoal 
-overnmeat may notify to be or to have beau 


* 


In Sivanu Pandia Thevar v. Zamin' 
dar of Urkad (l) it was decided that the 
“preceding ten years” in this clausa 
means the ten years preceding the year 
in which the Collector determines the 

amount of the commuted rent and not 

the ten years preceding the year in whic 
the suit 13 instituted. The argument in 

the lower Courts was that in calculating 
the average rentaL value the ten years 
previous to the date of the applica¬ 
tion for settlement of rent s should have 

( 1 ) [1918] 41 Mad. 109=6 I 1 .W. 412=43 I.C, 

498=34 M.L.J. 139. 
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bean tiken iabo cjnsidorafcion by the 
OollBobor. This argumenfc was rightly 
overruled in view of the aforesaid deci” 
sioa. The present argument that the 
three faslis 1328, 1329 and 1330, having 
been excluded, in order oo mike up the 
ten years mentioned in S. 40 (3) 01. 
(a) the three faslis, 1319,1320 and 1321, 
immeliately preceding fasli 1322, should 
have been considered was not put for* 
ward either before the Settlement Officer 
or before ‘the Biard of Revenue. The 
argument is ingenious but is nob warran¬ 
ted by the wording of 01. (a) of S. 40 
(3) which* refers to the preceding tan 
years other than the years wh'oh the 
Locil Government may notify to bei or te 
have bean famine years, thus excluding 
from the ten years any year which may 
have baen so notified. The exclusion of 
any year or years from the ten yea^s 
pariod does not maan that the statutory 
term is thereby extended. No authority 
is oited in support of the present conten¬ 
tion. This argument is therefore over¬ 
ruled. ^ 

Point No. 2. The method adoptel by 
the Revenue Officer was this : He cilcu- 
lated for e.\ch village the average annual 
value of the rent based on the value of 
rant which accrued due in kind for each 
of 'the tan years ending with fasli 1331, 
excepting fasli 1323, and then he divided 
this rent amongst the various fields by 
considering the nature of the soil, the 
irrigUion facilities, etc, of these fields. 
Tlia learned Advooate'General contends 
that instead of following this method, ha 
should have first of all found out the rent 
for each field separately with reference 
to the condition of the land, the nature 
of the soil, etc. On the presentation of 
their appeals, the Revenue Board referred 

Special Settlement 
Officer and he submitted a vary careful 
and detailed explanation as to the 
method adopted by him which appears at 
page 85 of the printed p^p^^s. S. 163 
lays down that a fair and equitable rant 
should bo sottlod haviag duo rog^rd to 
the other provisions of the Act, Not¬ 
withstanding this limitation, S. 16S 
leaves a large disoretion to the Settle* 
«»at Officer as regarda the actual method 
be adopted by him in settling iha 
qtta|tioa of (air and equitable rent on any 
bolding or village. Neither S. 168 nor 

method adopted by 
thg Settlement Offioer in this ease in fix¬ 


ing the rate of cash rent of each holding 
If the method suggested by the Advocate- 
General has been followed, the result 
would have been, as pointed out by the 
Settlement Officer, only a reduplication 
of work without the ultimate result be¬ 
ing affected in any appreciable way. In 
following the method that he adopted, 
the Settlement Officer was msiinly guided 
by consideratious such as the condition 
of ^ the land, the nature of the soil, the 
irrigation facilities, distance in the 
village of the various fields. We agree 
with the Board's opinion that the method 
followed by him was the best that cculd 
have bean adopted in the circumstances 
of the case. 

Point No. 3 : We do not think that 
there is any substance in this argument. 
The Revenue Officer has given sufficient 
cCQsideration to the rents of the neigh¬ 
bouring lauds. No doubt, in the imme¬ 
diate neighbourhood of the Mandasa 
Estate the rents are rather low in certain 
villages, bui the Revenue Officer has .... 
considered this point and has given rea¬ 
sons for not adopting these low rates. As 
stated in^ piragraph 10 of his order, 
taking various circumstances into consi¬ 
deration he has adopted a methol whic’.i 
ho considers fair to both parties, and this 
has beau aoeeptad by the Revenue Board 
as well. We see no reason to interfere 
with the Board’s decision on this point. 

These Revision Petitions must, there¬ 
fore. be dismissed with costs. 

Mr. Sriuivasa Iyengar on behalf of the 
zamindar has filed a memorandum of 
ccoss-objeotions in each of these revision 
petitions. He argues that the Revenue 
Board was wrong in having excluded 
from computation of the ten years faslis 
1329 and 1330. No doubt, the two faslis 
1329 and 1330 ware technically declared 
famine years, but, as the Board points 

out extraordinarily high prices prevailed 

in tho 33 faslis. In dealing with com¬ 
mutation the High Court pointo i out in 

^vanu PandU Th^oar v. Zamindar of 
Urkad (l) that : 

tba average of tea years is oulv iv> form ona ofl 

ra^l ol oommuW 

lib rty to 

fans also lato coasiderAtio-.i the oircum- 

are paouliar (such whar« some of the 
laa years are extraordiusrv \eArs), 

13^ Md 1^, vra think tha Board c*n- 
eroludins thasj two faslis from tha 
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period of ten years endings with fasli 

1331. 

The other points raised* such as that 
the Mandasa prices and not the Sompeta 
prices should have been considered, etc., 
are minor questions of fact which cannot 
be urged in revision. 

We may add that Mr. Srinivasa lyen" 
gar on behalf of the respondent took a 
preliminary objection that the High Court 
has no revisional jurisdiction over the 
orders of the Board of Eevenue lassed 
under Chapter XI of the Madras Estates 
Land Act. It was recently held in Sanlca 

Rao Y.RyotSy Kalagampudi {^) to which 
one of us was a party that revision peti¬ 
tions under S. 115 of the Code of Civil 
Procedure would lie to the High Court 
against such orders. Mr. Srinivasa 
Iyengar argues that the Eevenue Board 
is not a civil Court subordinate to the 
High Court, that S. 192 of the Estates 
Land Act does not apply to proceedings 
contemplated by this Chapter, that these 
proceedings did not fall within parts A 
and B of the schedules to the Estates 
Land Act, that orders passed under this 
Chapter are in the nature of proceedings 
passed 'by Eevenue Officers purely m 
their capacity as Eevenue Officers and as 
such their decisions are not decisions 
of any civil Court. It is contended 
that these considerations which specially 
apply fco orders passed under Ohapfcer XI 
of the Madras Estates Land Act were not 
brought to their Lordships’s notice in the 
above decision. As we have decided to 
dismiss these revision petitions and the 
memoranda of objections we do not think 
it is necessary to discuss the validity of 
these objections. 

We dismiss the Memoranda of Ub]ec- 

tions also with costs. . 

Petition dtsimss ea. 

1926 Mad. 480. 
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Odgers. J. 

Ratna Mudaliar and Defen- 

lants 5 and 6—Appellants, 

If ^ 

G. Vijiaranga Mudaliar Plaintiff 

^Se^cond^^Appeal No. 971 of 1923 Deoi¬ 
led on 6th January 1926, from the decree 
)f the Dist. J., Ghingleput, m Appeal 
■^lit No. 91 of 1922. 


Yijiarakga (Odgers. J.) 
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Hindu Law—Partition—Family with - no 
property—Some members leaving the family 
Others living , joint and earning property—Pro-, 
petty Is joint only of those living jointly* 

If members of a Hindu family with no nucleus 
of family property choose to live together, work 
■jointly together, throw all their earnings into 
common stock and have one food, jn such a case* 
the presumption is that they must have 
their property to be joint family property: 
M.W.N. 972 and 25 Mad. 149, Bel. on. The 
first requisite for a joint family is the family 
unit aud the second requisite is the possession by 

it of property. . ^ -i 

Two brothers out of four belonging to a family 
with no property left home for service elsewhere 
and the rest two began a joint business together 
and continued to live together. Aftei> the demise 
of one of these two the other brought a suit on , 
mortgage in favour of the deceased brother. . . 

Held, that the suit was maintainable. 

[P* 7oo ^ ij 

C. S. Venhatachariar —for Appellants. 

Chandrasekhara Aiyar^iov Eespon- 

dent. 

Judgment. —The point in this appeal 
is the status of the four brothers, plain¬ 
tiff, 5th defendant, 6th defendant and 
the deceased brother, Parthasarathy. 
The District Munsif held that* there wag 
no evidence of any division between them 
and that* therefore, the plaintiff had no 
right to bring this suit on the ' mortgage 

bond executed to the deceased Par^a- 
sarathy by Defendants ^to 4=. 
tricb Judge differing from him held that 
there was no nucleus of family proper ty, 
that the 5th defendant went away to 
Madras to earn a living by brokerage, etc., 
and that the 6bh defendant commenced 
a contracting business while the deceased 

Parthasarathy and plaintiff 
the family house and started a cloth shop, 
built up a business and acqmred proper y, 
and that the plaintiff and I^^^thasarathy 
by combining money, brains and labour 
and living together and having everything 
in common “ became a 30 int family. it 
appears to me that this expression of the 
learned District Judge became a joint 
family” has given rise to this second 

‘‘Tssumifig that the four brothers were 
joint in the first instance though with no 
nucleus of family property, that is to say, 
assuming, ^as has f ’ 

No. 38 0 / 1924 that there is nothing in 

Hindu Law which says that . , 

property is a necessary ® alleea- ' 

constitution of a joint family ‘h® ^J®f g 

tion in the plaint is that 

and 6 became divided from J 

25 years ago and the plaintiff and Part 
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saratby continued to live jointly. What 
the learned Judge means by using the 
expression ** beoame a joint family,’* I 
think, is that though technioally undivi* 
ded in status, they began to combine 
yl their earnings, industry, etc., in the way 
set out by Bakewell J., in Madhavaiah 
Chetty V. Damodaram Chetty (l). In that 
case there were four undivided brothers 
with no nucleus of family property, and 
the learned Judge, on a consideration of 
the authorities, held that if members of a 
Sindu family choose to live together, 
work jointly together, throw all their 
sarnings into common stock and have one 
food, in such a case the presumption is 
that they must have intended their pro¬ 
perty to be joint family property. That 
is, I think, exactly what happened here. 
The expression of the learned Judge 
might possibily be justified by saying that 
the conception of of a Hindu joint family 
was perfected by this acquisition or com¬ 
bination which resulted in joint family 
property. Bashyam Aiyangar, J„ in Sic- 
darsanam Maistri y, Ncirasimhulu Maislri 
(2) says that the first requisite for a joint 
family is the family unit, and the second 
requisite is the possession by it of 
property. 

In this view the appeal fails and must 
be dismissed with costs. 

J^peal dismissed. 

(1) [1912] M. W. N. 972=17 1. C. 347. 

(2) [1902] 25 Mid. 149=11 M. L. J. 353. 
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Devadoss and Waller, JJ. 

JRamackandra C/ic^fy—Aooused—Peti¬ 
tioner. 

Criminal Revision No. 707 and Cr, 
Rev. Petition No. 680 of 1925, Decided 
on 25th February 1926, from the judg¬ 
ment of the Ist Cl. Sub-Divl. Mag., 
Salem, in Criminal Appeal No. 49 of 
1925. 

Madras Dtsirtci JtfaafcfpaZJfifas Act (1920)’ 
S. 847 —First fiottce Hot otoyad—Second notice 
,lssi«d —Failure to obey second Is puntshabl^ 
Freseoutton three months of the second 

nottca tut beyond three months of first is not 
^ barred. 

1 Where no steps have been taken to enforce the 
f^nisitlon issued by the Ohairmau under 
•s. 146 and 149, a Ohairman is entitled to make 
a second and to institute a prosecution for failure 
w comply with it; and a prosecution launched 


within three months of second notice but beyond 
three montns of the first is not barred : Jackson, 
J., in Or. R. C. No. 164 of 1925, {Madras) Foil; 
A. I. B. 1925 Mad. 1057, not Foil. [P 764 0 H 

V. L. Ethiraj and A. Rangaswxmi 
Aiyangar —for Petitioner. 

J. C. Adam —for the Crown. 

Waller. J .—The question raised in 
this case is whether the prosecution is 
barred by limitation under S. 347 of the 
Madras District Municipalities Act. A 
notice was served on petitioner under 
Ss. 146, 149 and 313 of the Act in June 
1924 . On July 4 he put in a petition 
to the Chairman asking him to inspect 
the latrine. In reply an endorsement 
was sent on August 11, informing him 
that he would be prosecuted if he did 
not obey the notice in one week. At 
the same time the Chairman directed 
the Health Officer to report further. 
That Officer’s report was unfavourable 
to petitioner. On 22nd October a fresh 
notice was sent to petitioner, which was 
served on November 6. He failed to 
comply with it and a prosecution was 
launched. It was launched within three 
months after the second notice, but more 
than three months after the first. 

Mr. Ethiraj contends that the offence 
was committed on the expiry of the first 
notice and that the prosecution is barred 
by limitation. His contention is sup* 
ported by a decision of Srinivasa Aiyan¬ 
gar, J„ which is reported in Rayna^ 
uujachariar v. Kailasam Aiyar (l), 
Jackson, J., in Cr. R, C. No. 164 of 1925, 
took a different view. The same point 
was raised before Madhavan Nair, J., 
and myself in Cr. R. C. No. 122 of 1925, 
but was not considered by us. We held 
that the prosecution was within time as 
the first notice had been kept in abeyance 
while the parties were negotiating. It 
is possible that, in this case also, peti¬ 
tioner s representation of July 4 might 
be regarded as an attempt at negotiation, 
but Mr. Adam does not press the point. 
The question, then, for consideration is 
whether there is anything in the Act 
that prohibits the issue of a second notice, 
when no action has, for some reason or 
other, been taken on the first. I can 
myself see nothing that does so. The 
offence consists in the failure to obey a 
requisition issued by the competent 
authority. If a particular requisition isj 
not enforce d, I can find nothing in the! 

(IJ A.il. R. 1926 M.id. 1067“ - 
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Acb that prevents the Chairman from 
issuing another. If a prosecution had 
been instituted on the first requisition 
and had failed or not been pressed, other 
considerations might come in, but that 
question does not arise here. 

I agree in the view taken by Jackson, J„ 
that where, as here, no steps have^ been 
taken to enforce the first requisition, a 
Chairman is entitled to make a second 
and to institute a prosecution for failure 
to comply with it. The Criminal Revi" 
sion Casa is therefore dismissed, 

Devadoss, J. —I agree. 

Revision dismissed* 
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Jackson, J. 

N, K, Govindan Naijat —Petitioner, 

V. 

Kailhirathotikayil Ithaletty Respon¬ 
dent. 

Civil Miscellaneous Petition No. 3199 
of 1925. Decided on 8bh October 1925, 
for review of the judgment of Jackson, 
J., in Civil Revision Petition No. 30 of 
1925, D/- 8th September 1925. 

(a) Civil P. C„ 0. 47, B. 1—“Ant/ other suf- 

ftcient \ reason” means reason analogous to those 
just preceding—Where rights of parties only are 

not to be affected but the matter is of procedure of 
general importance, revieio should be a-lotoed, 

R. 1 of O. 47 must b3 read as iu itself definitive 

of the limits within which review is permitted 

and words “any other sufficient reason in that 

rule mean a reason on grounds at least analogous 
to those spacififid immediately previously, it 

after exercise of due diligence, a pleader fails to 

lay his hand upon certain material rulings which 
are not to be found in the authorized reports, the 
situation is certainly analogous to one where 
and important matter was not within the l-“OW 
ledge of the party. But this would «ot conclude 

the question and there is f^J°: 
holding that a Judge should not review judg 
ment merely because a party has found fresh rul 
incs on the matter. There must, generally speak- 

in| be finality, but where it is f-. 

rieht between the two parties, being a mere 

matter of Court-fees, and the matter is ^ 

review rs C 1] 

{b) Malabar Gcyinpensation for 

ments Act (1 of 1900). S. 6 

wise in respect of the tenancy Include g 

—Court Fees Act, S. 7 (1). 

The words “any sum of money accruing due for 
rent or other\vise in respect of the tenancy are 
wide enough to include damages. Therefore w en 
plaintiff sues for redemption of Kanom and also 


prays for a deduction of certain amount claimed 
as damages, he is entitled to pay the Courtrfea* 
after the amount recoverable, by way of damans', 
has been ascertained and set) off against the 
amount payable by way of improvements. A. I. R. 
1926 Mad. 542 Heversed. [P 76o,*0' 2,] 

K.,P.' Bamahrishna Aiya7~tov Pacir 
tioner. 

A, Pardmeshioai’a Aiyar —fot Respon¬ 
dent. 

Order —^The petitioner applies for're- 
view of my judgment in Civil Revision 
Petition No. 30 of 1925. [Reported as 
19^6 Mai 512 Ed.] 

Most of the grounds set forth in his 
application are clearly unsustainable. 
There is no error on the face of the judg 
ment and the best proof that rny previous 
judgment was based on no misapprehen¬ 
sion of the argument and vitiated by ne 
omission of material points lies in the 
fact that at the second hearing no fresh 
argument and no fresh points have been 
adduced. What happened was that the 
learned vakil built up an argument on 
behalf of petitioner which appeared to 
me to be well founded, but lacking the 
copping-stone. Appraised of this defect 
by my judgmeift. he has searched the 
Reports and has found what was pre¬ 
viously wanting. The first question is, 
whether in these circumstances this 
Court should allow a review. 

A 3 pointed out By the Judioial Com¬ 
mittee in Chhaju Bam v. Neki U). »• 1 
of O 47 must be read as m itself denni 
tiveofthe limits within which review 
is permitted and words any other suth 
cient reason” in that rule mean a reason 
on grounds at least analogous to o 
specified immediately previously. If after 
exercise of due diligence, and no one ac 
ouses Mr. Ramakrishna Aiyar of want of 
diligence in this case, a pleader fails to 

lay his hand upon certain miterial rul¬ 
ings which are not to be found in the 
authorized reports, the situation is cert 
ainly '"analogous to one where new and 
important matter was witbin 

knowledge of the party. But I 
add that this, in my opinion would not 

conclude the question, and 

authority for holding that a J"dge should 

not review his judgment 
a party has found fresh rulings on the 

matter because there are further eon 
siderations of prime importance. A 
Judge cannob or dinarily give and bake 

(1) A. I, R. 1922 P. C, 112 


* » 
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^ho s^bme proceeding. After he 
ha$ giyen dne party his decree, only the 
mostptexoeptional circumstances would 
justify a Judge in depriving him of it. 
And merely that a Judge has altered his 
mind would not, in my opinion, constitute 
such justifying circumstance. There 
must, generally speaking, be finality. But 
it so happens that these considerations do 
not apply to this particular case. The 
respondent has opposed the Civil Revi¬ 
sion Petition and was fully entitled to do 
so, since a defendant can make every 
legal defence, but it is not a question of 
right between the two parties, being a 
mere matter of Court-fees. The order 
sought to be reviewed gave nothing to the 
respondent, except such advantage as he 
might hope to reap through his antagonist 
being heavily taxed. Review therefore 
involves no deprivation. And there is no 
question here of the Court altering its 
mind. I was prepared to accept the peti- 
tion*s argument if authority on the culmi¬ 
nating point was forthcoming and now 
that it is produced to find in his favour 
would not be to go back, but to go for¬ 
wards, upon the previous argument. 

Moreover, this is a matter which 
transcends the interests of the actual 
parties ^ before me. It governs the pro¬ 
cedure in a very common form of suit in 
Malabar and the effect of a wrong 
decision will be far-reaching. 

The Court then of itself must consider 

the validity of its judgment and Vellaya 

V. Jagannatha (2) is authority for hold¬ 
ing that in such circumstances, review is 
justified. Accordingly I allow the peti¬ 
tion for review, but only, be it understood 
with regard to the particular oiroumst- 
anoes of this case. In most oases, the 

pr^ominating principle to be considered 
IB finality, 

u merits. It has been 

neld that a mortgagor suing in redemp- 

iiou in Malabar is not bound to value his 
amt according to the amount he may 

loaprovemants, Zamorin 
f Oaltouty.Narayana (8). This ^ruling 
fk opinion of three out of 

BUe five Judges forming the Bench, the 
oBuer two dissenting, which shows how 

■5 balanced. Now. 

^ shown that damages are in 

improvements, the 
would apply and damages 

^ SO?; --- 

.1888] 5 Mad, 284 (P. B.) 


cannot be taken into account in ascert¬ 
aining the amount for the purposes of 
jurisdiction. If the plaintiff does not 
know the amount, how can he fix it for 
jurisdiction ? It was argued at the pre¬ 
vious hearing that damages and improve¬ 
ments were on the same footing, because 
in S. 6 (3), Madras Act I of 1900, there 
is provision for improvements, money 
accruing due for rent, or otherwise in 
respect of the tenancy, and this latter 
phrase included damages. It seemed to 
me remarkable that if the legislature had 
intended damages to come within the 
category, it should not have said so in 
terms, and to describe damages as money 
accruing due in'respect cf a tenancy is 
very circuitous. And as I remarked, I 
was impressed by the circumstance that 
no ruling which sanctioned such inter- 
pretation was produced. It seemed that 
the question must have arisen and the 
very absence of rulings was an argument 
ab silentio in favour of respondent's con¬ 
tention that the phrase did not refer to 
damages. Therefore, I rejected the argu¬ 
ment. Now petitioner has produced two 
rulings of this Court. In Abdulla Koya 
V. Kallumpurath Kanaran (4), Spencer, J. 
finds in terms that the words 

any sum of money accruing due for rent cr 
otheruise in respect of the tenancy 

are wide enough to include damages 
and Sadasiva Aiyar, J., concurs. The 
latter Judge sitting with Napier, J., 
found to the same effect in Pumpaliija 
Vengaliya v. Kauhamina (o), 

I find, therefore, that the petitioner is 
entitled to pay the Court-fee after the 
amount recoverable, by way of damages 
has been ascertained and set off against 

the amount payable by way of improve¬ 
ments. 

The petition is allowed and this find¬ 
ing ^supersedes my former judgment 
except in respect of costs, 

_ Bevieic allowed. 


33M. L.J. 463=43>I.C. G-(ipiV) 
M. W. N. 822-'=6 L. W. 6^6. ^ 

(5) [1014J 25 I, C. 704. 
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Devadoss and Waller, JJ. 
Crtsnwappa rAa/tUan—Appellant. 


V. 


Kannor Putken Vfottil lUicM Anima- 
and others Petitioners—Respondents 

Appeal No. 24 of 1924, Decided on 3rd 
February 1926. 
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5 ^ (a) CM -P. C., O. 21, R. 89—Proclamaticji 
specifying amounts to he realized from several 
items—Those Hems can be released on payment of 
that sum only. 

When there is specific mentioa in the procla¬ 
mation of sale that a 'certain amount only is 
realizable from the sale of certain items, it can¬ 
not be reasonably contended that in order to re¬ 
deem them the whole of the decree amount 
should be paid. [P 766 C 2] 

(b) Civil P. C., 0- 21, R. 89— Decree against 
several persons severally—Each is liable to the 
extent specified. 

When a decree is passed against two different 
persons separately, eaoh person is only liable to 
the extent of the decree against him and if his 
property is sold to satisfy the decree he can have 
the sale set aside by paying the amount due 
from him alone. 39 Mad. 429, Dist. [P 766 C 2] 

T. It. Ramachandra Aiyar a,ndi A. Vasic^ 
deva Menon —for Appellant. 

K. P. M. Menon and P, Govinda 
Menon —for Eespondenfc. 


Judgment. —A mortgage decree was 
passed in O. S. No. 17 of 1920 against the 

karnavan, anandravans and other mem" 

bers of a Malabar tarwad. It was found 

that only a portion of- the mortgage 

amount was binding on the tarwad and 

the rest was i^ayable by the karnavan 

alone. A direction was given in the 

judgment in the following terms 

lu the case of sale items 1 to 21 will be liable 
ouly to the extent of Rs. 3,309-9-2 and three- 

eighths of the subsequent interest and costs and 

the balance of the decree amount will be realized 
from items 22 to 29. 

In the decree it was worded as follows. 

If such payment is not made on or before the 
said 14th day of December 1921, items 1 to 21 of 
the mortgaged property described below be sold 
for the realization of Bs. 3,855-11-3 and subse- 
quBiit interest tliereon. 

Items 1 to 21 were brought to sale 
and were purchased by the appellant. 
The anandravans deposited Rs. 5,300 in 
Court and applied under O. 21, R. 89 to 
have the same set aside. The Subordi¬ 
nate Judge held that the amount paid 
covered more than the amount chafed 
on the items and set aside the sale. The 

auction-purchaser has appealed against 

bis order. . -d 

The contention of Mr. Rama- 

Chandra Aiyar for the appeUant is that 

the decree was for Rs. 11,000 odd and 

the whole amount of the decree should be 

paid before the sale could be set aside 

under O. 21, R. 89. From the ]uj3gment 

and decree it is clear that the liability 

of the tarwad was only to the extent of 

Rs. 3,309-9-2 and subsequent interest and 

costs. 


The argument of the appellant is that 
in the proclamation of ^ale the amount 
of Rs. 11,000 odd was tajsntioned and 
therefore, that should be talfen as the 
amount of the decree for the Satisfaction 
of which the property was sold. In 'the 
preamble of the proclamation the amount 
of Rs. 11,000 odd was mentioned but in 
the remarks column it was specifically 
mentioned that items 1 to 21 should be 
sold for the amount of Rs. 3,885*ll“3 
and interest as directed by the decree. 
When there is a specific mention in the 
proclamation of sale that a certain 
amount only is realizable from the sale 
of certain items, it cannot be reasonably 
contended that in order to redeem them 
the whole of the decree amount should 
be paid. Supposing in this case the res' 
pondents paid the amount mentioned in 
the remarks column before the sale, could 
the mortgage decree-holder have insisted 
upon their sale for the satisfaction of his 
decree. The burden *on items 1 fo 21 
was specifically mentioned in the procla¬ 
mation of sale and anyone interested 
in redeeming the items could now be 
asked to pay anything more than the 
amount of the burden imposed upon 
them. The wording of Cl. (b) of R. 89 
(1) of O. 21 is 

The amount specified in the proclamation of 
sale as that for the recovery of which the sale 

was ordered. 

This expression ooald only mean the 
amount mentioned in the proclamation 
of sale as that which is to be realized 
by the sale of the property. The amount 
mentioned in the preamble cannot be 
held to control ’the clear statement in 
the remarks column that items 1 to 21 _ 
should be sold only for so much. 

The Subordinate Judge treated the 
decree as two decrees one against the tar¬ 
wad and the other against the karnavan 
personally. Though the mortgage decree 
was one, the relief was against two sets 
of persons, one the tarwad as repre¬ 
sented by the anandravans and _ others, 
and the other the karnavan in his indi¬ 
vidual capacity. 

When a decree is passed against two 
different persons separately, each person 
is only liable to the extent of the decree 
against him and if his property is sold 
to satisfy the decree be' can have the 
sale set aside by paying the amount due’ 
from him alone. In this case, the lia¬ 
bility of the tarwad was only to the 
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^extent charged on items 1 to 21, and the 
tarwad was entitled to redeem the pro* 
perty on payment of the amount before 
sale, and after sale it cannot be said that 
it was not entitled to have it set aside 
on payment of the amount charged on it 
together with 5 per cent, of the purchase 
money. The contention of the appellant 
if pushed to its logical conclusion, would 
mean that the mortgagee decree-holder 
was entitled to sell the properties for 
the full amount of his decree. This is 
against the clear terms of the decree and 
the specific direction in the proclama¬ 
tion of the sale. 

Mr. Bamachandra Aiyar relies upon 
Karunakara v. Krishna (l) and contends 
that B. 89 ought to receive a strict inter¬ 
pretation and that the amount specified 
in the proclamation should be taken as 
Bs. 11,000 odd. That case does not help 
the appellant. The facts were : A cer¬ 
tain amount was paid into Court by one 
of the defendants. Another defendant 
whose property Was sold applied to have 
the sale set aside under B. 89 without 
paying the full amount. He contended 
that the amount paid by another judg¬ 
ment-debtor which was in Court should 
be added to the amount paid by him. 
The learned Judges held that that could 
not be done. Under E. 89 credit could 
be given to the defendant for any money 
received by the decree-holder. So long 
as the decree-holder had notfreceived any 
portion of the decree amount the defen¬ 
dant is not entitled to be given credit for 
any amount which may be in Court in 
order'to make up the amount payable 
under the decree when ho applies 
for setting aside the sale under 
B. 89. If the amount was paid 
by him to the credit of the decree- 
holder that would be different but where 
a portion of the decree amount was paid 
into Court by another judgment-debtor, 
and when that amount was not received 
by the decree-holder, a person who says 
an amount less than the decree amount 
is not entitled to have credit for the 

amount in Court so as to make up the 
deficit. 

Eelianoe is also placed upon S«6ra- 
matiia Pillai v. Corera (2). In that case 
the decree directed the sale of items in 
the first sohedale to a limit of Bs. 20,000 

(1) [10X6] 39 Mad, 489=28 M. Ii. J. 202=r87 1 
0. 962=9 Ii. \V. 196 
(a) A. I. R, 1926 Mad. 467 


and the sale items in the second schedule 
up to a limit of . Bs. 10,000. A sum of 
Bs. 10,000 was paid into Court and one 
of the defendants wanted the amount to 
be allocated between the two sums of 
Bs. 20,000 and Bs. 10,000 recoverable by 
sale of two different sets of properties. 
The learned Judges Bamesam and Jack* 
SOD, JJ., held that that could not be done. 

When certain properties are made 
liable for a certain amount, a decree- 
holder is entitled to have the decree exe¬ 
cuted against them to the extent of the 
amount recoverable by their sale and a 
judgment-debtor is not entitled to have 
any amount paid into Court by another 
to be allocated towards the different 
sums charged on different properties. If 
the mortgagor is the only defendant in 
the ease, there would be no difficulty, for 
his property could only be sold for the 
amount due to the mortgage after deduct¬ 
ing the amount paid by him, but where 
different persons have interest in differ¬ 
ent items and when the decree directs 
that certain items are liable to a certain 
extent, the persons interested in those 
items are not entitled to insist that any 
amount paid by the mortgagor should go 
towards reducing the amount charged on 
the items belonging to them or in which 
they have an interest. That case also 
has no application to the present case. 
We are clearly of opinion that in this 
case the proclamation of sale specified 
the amount due on items 1 to 21 as that 
for the recovery of which their sale was 
ordered, and the respondents therefore 
were not bound to pay the whole of the 
decree amount but only that for which 
the items were sold together with 5 per 
cent, in order to get the sale set aside 
under E. 89 of O, 21. The judgment- 
of the Subordinate Judge is right and we 
dismiss the appeal with costs. 

Appeal dismissed. 


a. I. R. 1926 Madras 767 

Coutts-Trotter. C. J.. and Krishnan 

AND Beasley, JJ, 

d. P. Af. i?. Af. Murugappa Ckettiar 
—In re. 

Civil Application, Decided on 2Sth 

September 1925. 
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Income Tax Act (1922), S. Ky^Hemitta'nces 
Stem abroad to a firm are presumed to be profits, 
Where money is remitted from abroad to the 
headquarters of a firm in British India^ the 
natural inference would be that such remittances 
came out of profits rather than capital until the 
contrary is shown by the assessee : Scottish Pro¬ 
vident Institution V. Allen, (1903) A, C. 129, Foil. 

M. Subharaya Ayyay —for Assessee. 

M. Patanjali Sastri —for the Com¬ 
missioner. 

Judgment. — The difficulty in this 
case has entirely arisen owing to the 
ambiguity in the language used by the 
Commissioner in passing his order on 
the petition. The second paragraph of 
his order was, on the face of it, capable 
of the construction that he had held in 
the circumstances of this case, that 
where any sum of money passed from a 
foreign business to the headquarters of 
the firm in British India, it must be 
regarded as profits and that no evidence 
was admissible to show that in fact it 
was something else. We are satisfied 
that the Commissioner did not mean to 
say that, but merely meant to say that, 
he thought that where money was re¬ 
mitted from abroad to the headquarters 
in British India, the natural inference 
would be that such remittances came 
out of profits rather than capital until 
the contrary was shown by the assessee. 
The claim here was that a large portion 
of the amount remitted from Seranda^ to 
Karaikudi was a re-payment of capital 
lent long years before, or at any rate was 
profits outside the three year’s’ limit 
which would not under the law be 
assessable in British India. The Com¬ 
missioner heard this contention and was 
not satisfied that the assessee had made 
ojt his case, and he was entitled to take 
that view. That the onus of proof 
rested upon the assessee appears ^ to be 
amply borne out by the case of Scoitish 
Provident Institution v. Allan (l). That 
was a case of a Scottish Insurance Com¬ 
pany, with branches in Australia ; and 
in dealing with the question whether 
remittances from Australia to the head 
office in Scotland were assessable to 
income-tax, Lord Halsbury uses the 

following language: ' i. i.'u ..i. 

The next question is whether or not, though 

earned abroad, the profits have been brought to 

country. Here is a large sum sent back. 

(1) [19C3] A. C. 129—88 L. T. 478=67 J. P. 

341::^4 Tax. Cas. 591=19 T. L. R. 432= 

72 B. J. P. C. 70. 


Putting these two items together, they must 
include, and obviously do include, a large amount 
of profits. It is for the company to show, if the 
fact be so, that that remittance ought to be 
subject to a certain amount of deduction, be¬ 
cause a good deal of it was repayment of that 
which was, in truth, capital and not profit at all. 

The presumption that the Commis¬ 
sioner made in this case, viz., that prima 
facie all remittances were to be regarded 
as profits, and that the burden of proof 
was cast upon the assessee to show the 
contrary, seems to be amply warranted 
by the authority of that case. As the 
Commissioner did not misdirect himself 
the only questions in the case that 
remain are purely questions of fact and 
so long as he has approached them with¬ 
out any misconception in his mind as to- 
how they should be dealt with, his find¬ 
ings are conclusive. 

• The application will be dismissed 

with costs, Rs. loO. 

Application dismissed. 
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Plaintiff—Petitioner. 



Sankaran di,nd others Defendants 
Respondents. 

Civil Revision Petition No. 522 of 
1924 , Decided on 18th January 1926, 
an order of the. Sub'J., S. Malabar, 
D/- 8th April 1924, in O. S. No. 2 of 


L924. 

Civil P. C., s. 115—Order directing payment 
■)f additional Court fee is not revUable. 

No revision will lie from an interlocutory 
^rder directing the payment of an additional 
3ourt fee: 5 Pat. L. J. 400 and 51 L 

K. Kuttikrishna Menon — for Peti¬ 
tioner. 


* I _ 


^ .1 “VT . If 


for Respondents. 

Judgment. —This is an application 
to revise the order of the Subordinate 
Judge of South Malabar directing the 
plaintiff to pay additional Court-fee. 

The first question for determination is 
whether this Court will interfere with 
such an order under S, 115 of the Civil 
Procedure Code. No doubt in 
Muthti Pillai v. Sudalimuthu Pillai (1; 
Oldfield, J., held that such a case did 

(1) A. I. R. 1923 Mad. 270. 


Eama Reddy v. Ranga Dasan 


i 


* 




oomo within S. 115 aud he accordingly 
passed an order under that section. It 
may be observed however that in that 
particular case the order demanding addi¬ 
tional Oourb-fee was coupled with an 
order dismissing the appeal in case of 
default. In the present instance, we 
have no such conditional dismissal but 
time was granted for the payment of 
fche fee. In the Patna High Court it 
has consistently been held that the Court 
would not interfere in such a case [vide 
Mt. La^hmibaii Kumari v. Nand Kumar 

and the same-view was taken 
by a Bench of the Calcutta High Court 

Zu \ respect it appears to me 

^at this IS the right course to follow. 

iJjven if the plaint is rejected on the 
ground that the Oourb-fee has not been 
paid the plaintiff will have a right of 
appeal and if he pays the extra fee and 
^ a trial of the suit and the suit is 
dismiss^ the • question can again be 
raised by him in appeal. This being so 
^ seems useless to interfere in revision 
with what 18 in effect an interlocutory 
order which can be questioned hereafter, 
rhe mere admission of this petition has 

led to nearly eighteen months delay in 

I Taking this view, 

petition with costs. 
Plaintiff will have another month within 
Which to pay the extra Court-fee. 

_ dism issed, 

(2) [1920] 5 Pat. L. J. 40O==66 I C ftio i 

PrttL. T. 268. ‘ 

(3) [1919] 51 I. C. 581. 
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Devadoss and Waller, jj. 
Rnwa Ueddi/ —Appellant. 

v. 

Banga Dasan ^xxi Bespondents. 

lioUers Patent Appeal No. 158 of 1924 
Baoidod on 28th October 1925. against 
<iUa judgment of Madhavan Naif J 
Mportad m A. I. £. 1926 Mad. 822 ' 

(«) iau-1.1 

of Mutt attd t“iL, 


%n6 case of a relisicuB insKii 
p«ny is vested in the idol and the ?ru“ee 
a maneger for the time beiua In Vh. “ °"'y 

entlL'Sl^""'’‘he Wme'‘l^^^ create any inte^L.t”-'’ could not 

-bjeo. to f "r, 

Al 97 ^ 95^ 


and the ascetics attached to the Mult. In th« 

f ® entitled to 

any portion of income for himself. In the 

case of a wakf, if the deed of trust make provi- 

sionsfor the maintenance of the MuttavaUi or 

the trustee for the time being, he may use the 

IruTL/^" aflowedby^heSed ol 

Honf' ^ J case of Hindu religious institu- 

tions no trustee of any institution is entitled to 
use any portion of the income for himself if* 
the property is vested in the idol. [P 770 C 1] 

KTsSrP”"'"""-*- 

and 23 Mad. 271 (P.'c.), Dt'J" [P 77(i C 2] 

T. B. Bamchandra A iyar and N P 

Narastmha Aiyar—iot Appellants. 

T. M K-nshnasioami Aiyar and P R 
Bamaknskna Aiyar~tor Bespondents. 

thf'*^^™****'~'^*’*® ““ appeal against 

the judgment of Madhavan Nair, J 

the plaintifif. The 

Patenthas preferred this Letters 
Patent appeal. The question for deter- 

mina^ion whether the suit is barred 

Thati ?! Limitation Act. 

The plaintiff 13 the trustee of a temple 

The finding is that the property 

is ha R"“a°handra Aiyar 

Art 12 a ? ‘’“"ed under 

Art. 134 inasmuch as the snif 

veyed or bequeathed in tmst 
gaged and afterwards transferrAii \ 

Sr: “s?r - 

a.. g‘ arst ^ 

the transferrer is held tn 

»nd if he is not a trustee ?h.^ “‘rusteo 

18 barred by reason of Arf 

Limitatton Act ‘he 

trulf^e cannltt^*^^^ » 

simple questio^ it li 

i»:p/ .”S £ S"-” 

Parmanent laiffoTZti “ 

hy the heaT of H 

V could not 


<1> 1. R, 1922 (P. C.) 123 
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conS 0 QU 0 titly Art;. 134 oC Bch. I of the 
Limitation Act of 1908 did nob apply to a 
suit brought by the successor of the 
grantor for the recovery of the property. 

Mr. Ramachandra Aiyar tries to get 
over this decision by contending that 
the transferee was only a lessee and that 
he did nob deny the title of the Mutt, but 
only contended that he .was entitled bo 
be in perpetual possession of the pro¬ 
perty being a permanent lessee. 
Mr. Ameer Ali in delivering the judgment 
of their L-)rdships observed : , , . 

It is also to be remembered that a trust m 
the sense in which the expression is used in 
English Law is unknown In the Hindu system, 

pure and simple. 

With reference bo the head of a Mutt 
or shebaib be observed : j * ..... 

In no case was the property conveyed to or 
vested in him. nor is he a ‘‘trustee m the 
English sense of the term, although m view of 
the obligations and duties resting on him he is 
answerable as a trustee, in the general sense. 

for maladministration. ^ 

In the case of a religious institution 
the property is vested in the idol and the 
trustee is only a manager for the time 
being. In the case of a Mutt the head 
of the Mutt for the time being is entitled 
bo use the income of the Mutt property 
subject to the maintenance of the Tham- 
birans and the ascetics attached to the 
Mutt. In the case of a trustee of a 

temple he is not entitled bo iiae any 
portion of the income for 

the case of a wakf if the deed of tiust 
makes provision for the maintenance o 
the Mubbavalli or the trustee for the 

time being, he may use the 

himself as allowed by the deed of trust, 
bub in the case of Hindu religious insti¬ 
tutions no trustee of any institution 
entitled to use any portion of the incotne 
for himself if the property is vested in 
the idol. The decision in T ifhja T 
Thirtha Swamioal v. Baliisimi Anijay I J 
cannot ba said to apply only to oases of 
leases. The remarks of their Lordships 
apply to cases of all alienations of pro- 

Xtv A parmanent lease is as much an 
percy* ^ f THa mer© fact that 

rent is payable by the any 

does not make ^. P®™®f J.® Has 
the less an alienation than a s^le. Has 
the trustee of a religious institution 

the right to alienate the 
terest in the temple property . Can it 
be said it he lets into possession tenants 
go as to enable them to acquire occu¬ 
pancy rights, that he does not alienate 


the kudivaram interest ? The mere 
fact that the tenants pay the melvaram 
to the temple cannot convert the trans¬ 
fer of the kudivaram into anything less 
than an alienation of it. A trustee, 
therefore, cannot convey a valid title to 
the transferee and, therefore, Art. 134 
does not apply to a suit for the recovery 
of the temple property, improperly 
alienated by the trustee. The case in) 
Sabbaitja Pandaram v. Maliarnad 
Mtithapa Maracayar (2) has no applica¬ 
tion to the present case. In that case 
the pioperty was vested in the trustees 
and it was sold in execution of a decree. 
It was held that the suit was barred by 
Art. 14 4. In that case it was distinctly 

found that the property was vested in 
the person against whom the decree was 
obtained and the property being, vested 
in him he could by transfer give a title 
bo the vendee and if the transaction is 
not set aside within 12 years the vendee 

gets a good title. The case in 
Pevasthaiiam v. Sarma Pillat {B) does 
nob touch the point under discussion. 
There the holder of a religious office 
was dismissed from the office, but he 
continued to be in possession of the 
property for more than 12 years after his 
dismissal and a suit by the successor 

was held to be barrel. 
was vested in the person and he held 
the office for the time being and when 
he was dismissed from the office his 
possession became adverse to his sucoes 
sor and the successor not having sued 
within 12 years his suit was barred. 

There were a few ca?es which may be said 
to support the contention of Mr Kama- 
chandra Aiyar that an invalid alienation 
of trust property should be set aside 
within 12 years and if not so set aside 
the vendee under the invalid sale gets 
a good title. The decision m Onana- 

sambanda, Pandaram Sannadhi v. Vein, 

Pandaram (4), Damador Das v. Lakhan 
Das (5), support this view. In 
sambanda Pandaram Sannadki v. Vein 
Pandaram (4) the hereditary 
of the property with which a S 
foundation wa s endowed had pu rport 

(2) [1917] 32 M. L. J. 85=40 I. C. 50—5 L. \\ , 

(3) A. I.'R. 1922 Mad. W. ^ ^ 

(4) [1900] 23 271-27 1, A. 

J. 29=7 Sar. 671 (P. C.l ^ 

(5) [1910] 37 Cal. 885—3 J L A. 

240 (P. C.). 
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to sell and assign the mxnagemenfe and 
lands of fche endowment; to the represen* 
tafeive of another-institution. It was 
held that the po33e33ion delivered to tim 
purchaser was adverse to the vendors, 
^ and after 12 years the successor of the 
vendor could not rasover possession of 
the property conveyed. 

Their Lordships observed at p. 279 ; 

. “ There is no proof of anV custom in this case 

aad oonsBciueatly, thes^ deeds of sale are void 
and did not give any title to the purchasar. The 
title remained in Chockalinga and Nataraja and 
the possession which was taken by the purchaser 
was adverse t) thnn .... 

. Their Lordship? are of opinion that 
there is no distinction between the office 
and the property of the endowment. 
The one is attached to the other, but if 
there is, Art. 144 of the same schedule is 
applicable to the property. That bars 

the suit after 12 s'ears adverse posses* 
sion« 

^ In Damodar Diis^r. Lakhan- Das (5) 
the Privy Oouncil held that where two 
ehelas divided two institutions and the 
property among themselves, one chela 
could not recover the property on the 
death of the other. Sir Arthur Wilson 
who delivered the judgment of their 
Lordships, observed at p. 894. (37 Gal.). 

It follows from this that the learned judaes 
were further right in holding that from the dfti 
of the Gkrarnama the possasiou of the junior chela 
by virtue oj the terms of that etraruama was 
adverse to the right of the idol and of the senior 
chela as representing that idol and that, therefore 
the present suit was barred by limitation. 

There is no discussion in Vidua 
VariUhi y. Balusami Ayyar (l) of Gnana 
^mbanda Pandara Saanadhi v. Vela 
Pandaram (0 and Damoiar Das v. 
Dakhan Das (5). In view of their Lord¬ 
ships decision in ndya Vamthi v. 
Balusavn Ayyar (l), Gnanasambanda 

San^dh i y. Vein Pa,idaram 
and Dawoiar Das v, Lakhan Das (5) 
cannot be oonsidered to be good law. 
The principle underlying these decisions 
seems to be this : That where the trustee 
of a religious institution who is only a 
manager for the time being, alienates 
•ny property belonging to the trust ha 
cannot give a valid title to the alienee 
for he himself has no interest in the pro- 
perty and the alienee can only get what 

the debt possesses, namely, 

possession would apply to eases where a 
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person who could .aS30r{: his title does 
not assert his title within the period 
fixed by Art. 144 of the Limitation Act. 
In the case of a minor whose property has 
been improperly alienated by the guar¬ 
dian he has the right of suit-within three 

years, a'ter his attaining majority. The 

legal (iction is that an idol is a minor for 
all time and it has to be under perpetual 
tutelage, and that being so, it cannot be 
aaid that the idol can ever acquire 
majority ; and a person who acquires title 
from a trustee of a temple cannot acquire 
any title adverse to the idol, for the idol 
is an infant for all time and the succeed¬ 
ing trustee could recover the property 
for the idol at any time. 

Though the language has been loosely 
used, as if the trustee occupies a position 
similar to that of the kai'navan of a 
Malabar tar wad, or the managing mem¬ 
ber of a joint Hindu family, or the guar¬ 
dian of a minor, yet his position is 
different from that of any of these 
It is contended by Mr. Ramachandra 
Aiyar that a trustee can alienate the 
property for certain purposes. In order 
to preserve the trust or with the sanction 
of the Court he could alienate t!ie pro¬ 
perty, bub such alienation is under ex¬ 
ceptional circumstances. But where lie 
purports to convey the title to the pro¬ 
perty which is vested in him the vendee 
cannot be said to derive title from a 
man who could never give a good title to 
him. If the vendee buys knowing that 
the tiu^fcee has no right to convey title 
to the property which is vested in the 

to a suit by the trustee for the recovery 

o the property His possession is that 

of the trustee and a trustee’s possession 
can never bs adverse to the idol. No 
doubt If a person takes possession of the 

ana keep, the trustee and the persons 
connected with the temple out of ^sTes- 

Xrselv to* tl® ‘r “Tr" 

if tha“n “ under S. 28 

of the Limitation Act. But where such 

pewon wqu.res possession from the 
manager his possession can only he with 

biTnra“nTth°'forthe Mmi 

never bMome adverse to the temple The 
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If the properties are trust properties any person 
claiming from a trustee cannot acquire a pres¬ 
criptive title against the trust. Whether the 
document is valid or invalid, it would not give 
a right to anybody claiming under that docu¬ 
ment to prescribe for a title against the trust. 

Madhavau !Nair, J., held similarly in 
Lakshminarayana Kulluraya v. Raj- 
amnia (7), In the recent case Phillips, J, 
held that a permanent lessee could not 
set up the bar of limitation in a suit for 
recovery of possession of the property by 
the trustee. He held that Art. 134 did 
not apply to that case. As regards the 
contention that Art. 144 applied the 
learned judge observed ; 

This contention was negatived by their Lord- 
ships on the ground that the idol has no power 
to bring a suit except through the trustee and 
consequently there can be no question of the 
suit being barred unless it could not have been 
brought at an earlier date. 

Reliance is placed upon Bamrup Gir v. 
Lalchand Marwari (8). In that case the 
Patna High Court held that the alien¬ 
ation by the Mahant did not give a good 
title to the alienee unless it is proved 
that the alienation was one which could 
bind the institution. In the course of 
the judgment Das, J., observed : 

In my opinion the true rule is this, where the 
property is vested in a juridicial person, as it was 
in DamodcbT Do,^ -v, Lakhan Dus (5) and the 
Mahant is only the representative and manager 
of the idol, the act of alienation is a direct chal¬ 
lenge upon the title of the idol, and the idol or 
the manager of the idol on behalf of the idol, 
must bring the suit within 12 years from the 
date of the alienation. But where the title is .in 
the Mahant or the shebaib as it was in the two 
other cases to which I have referred, the act of 
alienation is not a challenge upon the title of the 
idol, though the property may be endowed pro¬ 
perty in the sense that its income has to be ap¬ 
propriated to the purpose of the endowment, and 
there is no adverse possession so long as the 
person making the alienation is alive, and the 
possession of the defendant becomes adverse to 
We plaintiffs only when a new- title has come 
iat> existence Ccapable of maintaining the suit 
aud which has uot approved of or acquiesced in 

the alienation. 

Wibh due respect bo the learned Judge 
I am unable to follow his reasoning as 
regards the property vesting in an idol. 
Where a manager alienates property 
belonging to an idol his act cannot be 
said fco be a challenge on the title of the 
idol. When the idol is incapable of 
asserting its will, except through its 
manager, how can it be said that the 
manager’s act is a challenge on its title . 
An idol, as I have already observed being 

(7) A. 1. R. 1925 Mad. 793. 

(^) A. I. R 1922 I’ itna 243. 


under perpetual tutelage can never assert 
its will and, therefore, the manager or 
the trustee, who alienates its property, 
cannot by his act be said to challenge the 
title of the idol. He might as well as 
set up his own title against the idol. 
Gan any express trustee or manager of a 
temple set up his own title against the 
trust or the temple ? If the rhanager 
cannot set up an adverse title to the pro¬ 
perty vested in the idol, can he by his 
act allow a person who derives title from 
him to assert a title which he himself 
could not assert against the idol. The 
case in Bamrup Gir v. Lalchand Mar- 
wari (8) is against the principle of the 
decision in Yidya Varutki v. Balusam% 
(1) and, therefore, it cannot be relied 
upon in support of the argument for the 

appellant. , . . . 

In the result the appeal fails and is 
dismissed,with costs of the[lst respondent. 

Waller. J .—I agree. 

Appeal dismissed. 
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Obgers and Madhavan Nair, JJ. 

Appadurai Mudali and another 
Plaintiffs—Appellants. 


V. 

Murugappa Mudali and others-~'D&' 
mdanbs 1 to 3—Respondents. 

Letters Patent Appeal No. 133 
924, Decided on 28th September 1920 
•ocn the order of Devadoss, J.| D/ ® 
eptember 1924, in Second Appeal 

[o. 390 of 1922. 

(a) Contract Act, S. 23-iIoney lent M 
iq a partnership which was Illegal, but not 
Zwn to lender to be so-Money can be recovered. 

Where there is nothing illegal or oppo^d to 
ablio policy in the business itself and there is 
othiog which touches the oonscienoe of the 
°nder, the decisions as to illegal 
av6 DO application. L 

(6' Praotice^New pTea —Second appeal. ^ 

It is not permissible to rais3 an issue in secon 

ppeal which had never \oxver 

arties in the first Court and which 
ppellate Court had refused to raise 

A. Krishna'>'ioami Aiyai feu^ Appel 
ants. ^ , . 

V C. Seshacharria,—(or Respondents- 

Odgers, J.— This is an appeal from 
,he judgment of Mr. .Tnstice Devadoss 
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whereby he remanded an appeal for 
trial after raising a fresh issue as to 
whether the plaintiff is entitled to re¬ 
cover the suit amount as it was lent 
to a partnership which was illegal. 
The plaint sets up the promissory-note 
sued on. The Defendants 1 and 3 say 
that they (Defendants 1 to 3) took the 
contract of sale of arrack in certain 
shops in Vaniyambadi for the year 
1916-17. They borrowed the money 
for the purpose of that business and 
they plead a discharge by payment, i. e., 
that under certain arrangements made 
between themselves and the plaintiff, 
the latter had a surplus sufficient to 
cover the amount of the promissory- 
note in his hands. The 2nd defendant 
pleaded that the arrangement was that 
the plaintiff should appropriate, to dis¬ 
charge the .promissory-note, the sale 
proceeds which he received on behalf of 
the defendants for the last 80 days of 
of the year 1916-17. Two issues were 
framed, namely, (l) as to whether there 
was a discharge as pleaded by Defendants 
1 and 3, i. e., by their deposit of the 
-daily sale proceeds of the toddy with 
the plaintiff ; and (2), was the 2nd defen¬ 
dant discharged by reason of the plea 
raised by him that the plaintiff should 
pay himself up the sale proceeds of the 
last 80 days of the Abkari year ? 

The District Munsif found the first 
issue in favour of the plaintiff and held 
that there was no evidence on the second 
issue. He, therefore, decreed the suit 
in favour of the plaintiff. In the 
grounds of appeal to the lower appellate 
Oourt the defendant for the first time set 
up that their partnership was illegal 
and opposed to public policy, and that 
the plaintiff, having admitted in his 
^videnoe that the abkari lioense stood 
only in the names of the Defendants 2 
and 3 instead of all the three partners, 
must fail as he knew of the illegal nature 
of the business when he advanced the 
money on the promissory-note. That is 
a plea set up for the first time in the 
lower appellate Oourt and based on the 
eo called admissions of the plaintiff 
m his evidence in which he said that 
the money was borrowed for the purpose 
Of the abkari business and at the time 

Plamtiff. knew 
that their object was to carry on this 

learned Judge of this 
Goutt, from whose judgment this Letters 


Patent appeal is taken, on that alleged 
admission, holds that the business was 
illegal and that the plaintiff was accord¬ 
ing to the decisions, particeps criminis 
in this illegal business that was being 
carried on. In my opinion, the business 
was not illegal at all. It was no doubt 
controlled by the conditions not only 
set out in S. 24 of the Abkari Act, to 
which we have been referred, but also by 
something in the Abkari rules to which 
we have been referred or in the condi¬ 
tions to the grant of the license itself. 
The license is not before us. But even 
supposing that the condition of the 
license is that all the names of the 
licensees or persons concerned in that 
particular business by way of partner¬ 
ship etc., must appear on the face of the 
license, it is a question whether on the 
evidence of the plaintiff he can be said 
to particeps criminis in the carrying 
on of the illegal trade. As the Court of 
Queens Bench said in Waugh v. Morris 
(l), a contract lawful in itself is illegal 
when it is entered into with the object 
that the law should be violated, if it 
is done for the very object of satisfying 
any illegal purpose or for the express 
purpose of a violation of the law. 

It is admitted by the learned vakil 
for the respondents before us that the 
onus is on him to show that the plain¬ 
tiff was particeps criminis in this 
matter. In Gajapathi Hrahmayya v* 
Kuralla Ramiah (2) the license to sell 
arrack contained a restriction. In the 
course of the judgment in a suit to 
recover a loan advanced to the partner¬ 
ship, the learned Judges say that the 
partnership is illegal by reason of the 
fact that the licensee took a partner 
without first obtaining permission. 

i here, on the facts, they also held that 

the plaintiff had notice of the illegality 

of the partnership. The learned Judges 

there adopted a passage from Bindley 

on Partnership. 8th Ed., p. 127, which 
runs: 

re^n * partnership affords no 

** It nannot in- 

a demand 

uSltv « ‘™“aa«tion tainted with the 

otX *»at the illegality 

oi the firm docs uot per se afford auv an^^r tl> 

a demand against Uprising out cf a' ,n"::."Jtion 

T. «5=ig L. J. Q. B. 57 
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to which it is a party aud which transaction is 
legal in itself. Unless the person dealing with 
the firm is particeps criminis, there can be no 
turpis causa to bring him within the operation 
of the rule ex turpi causa nonoritur actio and 
ha not being implicated in any illegal act him¬ 
self, cannot be prejudiced by the fact that the 
persons with whom he has been dealing are ille¬ 
gally associated in partnership, 

and they conclude by saying : 

Where there is nothing illegal or opposed to 
public policy in the business itself and there is 
nothing which touches the conscience of the 
lender, the decisions as to illegal transactions 
have no application. 

As to the matter under consideration 
by the learned Judges in Gxjapathi 
Hrahviayya v. Kiiralla Itamiah (2) they 
said : 

It was a perfectly legal business which by 
the inclusion of the 2nd defendant became 
noperative As a partnership. 

The plaintiff was lield entitled to re¬ 
cover part of the amount he sued for. 

I am, therefore, constrained to differ 
from the conclusion arrived at by the 
learned Judge in both respects, namely, 
that I do nob think the issue should have 
been framed at all, nor do I think that 
the plaintiff can be said to have had a 
guilty knowledge such as would bring 
him within the purview of the case so as 
to make him particeps criminis in the 
transaction and that his so called admis¬ 
sions do not establish this against him. 
Assuming that there is a prohibition in 
the terms of the license, there is no 
evidence that the plaintiff ever knew of 
it. 

It seems to me that the learned Judge 
,was wrong in raising this issue in second 
(appeal which had never been raised by 
jthe parties in the first Court and wliich 
'the lower appellate Court had refused to 
jraise on appeal. I, therefore, think that 
we must allow the appeal and set aside 
the order of I’emand and restore the 
decree of the Subordinate Judge with 
costs in the Letters Patent appeal and 
second appeal. 

Madhavan Nair, J.—I entirely agree. 
In the absence of the license, it is im 
possil>le to say that the partnership bet 
woen the defendants in this case \yas 
illegil. Prinn facie there is nothing 
illegal in such a partnership under the 
Abkari Act. and no rule issued under the 
Act has been brought to our notice to 
show that the avrangement is illegal. 
The decision in (iajapithi Brahm'iyf/a v. 
KuraUa Rxmiah (2) a; regards the ille¬ 
gal nature of partnership in tha case, 


depended on the terms of the license 
issued to the parties. 

The learned Judge quotes a passage 
from the evidence of tbe plaintiff to 
show that he knew that he was lending 
money to a contract which was illegal. 
With all deference, I think, that in¬ 
ference does not necessarily follow from 
the evidence unless in the first instance 
it is proved that the contract itself is 
illegal. As I have said, I am not satis* 
fied that that has been done in this case. 
I do not think that the plaintiff can be 
said to have known about the illegality 
of the contract when he lent the money. 
In this view, the principle applicable to 
this case is what is contained in tbe 
passage quoted by my learned brother 
from Lindley on Partnership 8th Edn, 

p. 127. 

I also think that the learned Judge, 
with due deference, was wrong in having 
allowed the parties to raise an issue 
which was not raised or argued befoi’e 
the District Munsif. The learned Sub¬ 
ordinate Judge refused to allow argu* 
ments to be addressed on the new issue. 

Under these circumstances, I agree 
with my learned brother bliat this 
Letters Patent appeal should be allowed 
and the Subordinate Judge’s decree 
should be restored with costs throughout. 

Appeal allowed. 
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Devadoss and Waller, JJ. 

Kandaswavii (Jdai/an Appellant. 



Velayutha Udayan —Eespondent, 

Letters Patent Appeals Nos. 49 and -30 
of 1925, Decided on 5th February 1926, 
from the judgment of Orders, J., in Se¬ 
cond Appeal No. 1700 of 1923, printed 
in A. I. R. 1925 Mad. 1160. 


Hindu Lau—AllenntUm by coparcenet — StiU 
set aside sJi/yuhl not be converted into one for 
<teral partition—Alienee may f ile sepfirate ^rh- 
Ml suit and both nmy be tried together to obviate 
ssibie plea of res judicata. 

It is not compstent {or the Court in a suit by 
joparceaer lor setting aside an alienation of 
certain item of family property to grant relief 
lich it would grant on 'a general partition, 
le proper course for the alienee ^o^ld to 
e for-partition and ask tbe Court to allot to his 

ienor the specific property 

the Court fi’ids that the interests of the other 
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ooparoenerBwould not be pr2judic3d by allotting 
to the alienating coparcener the specific property 
alienated by him the Court may allow the 
alienee to retain the property. His suit for parti¬ 
tion 13 not barred by res judicata by reason of 
a previous suit for setting aside the alienation. 
If both the suite are tried together there would 
not be any difficulty at all, as the possible plea 
of res judicata can then be obviated ; A. I. R. 
1922 Mad. 112, Afflimed ; 43 Bom, 17, ReL on. 

A. J. B. 1926 Mad. 241, Dissi^ited from. 

[P 775, 0 2 ; P 776, C 1; P 777, C 2] 

T. M. Krishnastoami Iyer —for Appel¬ 
lant. 

G. Krishnamachariar — for Resixin- 
tlent. 

Devadoas, J.—The palntiff sued for a 
declaration that a certain alienation 
made by his father was not binding on 
him and prayed for possession of the 
property alienated and in the alterna¬ 
tive that if the sale was g^od to the ex¬ 
tent of his father's share, his share of the 
property should be delivered to him. 
The District Munsif held that the sale 
was a nominal transaction and that it 
was not binding upon the plaintiff and 
decreed the suit. On appeal the Dis¬ 
trict Judge lield tl\at the sale was good 
to the extent of the father’s share and 
decreed the plaintiff's share to him. 

In second appeal it was contended 
that the alienee should be allotted the 
property alienated to him as there wa; 
other property belonging to the family 
wiiioh could satisfy the claim of the 
plaintiff. Mr. Justice Odgers who heard 
the second appeal, declined to uphold 
the contention and dismissed the second 
appeal. Tiie alienee's representatives 
have preferred this L. P. appeal. 

It is contended before us by Mr. T, M. 
Krishnaswamy Iyer for the appellant 
that the family property is more than 
sufficient to meet the claim of the plain¬ 
tiff and that the alienee should not he 
deprivetl of the plaint projwrty which is 
a house. It is urged that the api^ellant^ 
have an CKiuity in their favour and 
that they should not be driven to a se¬ 
parate suit when the equities could be 
worked out in this case. The Distriot 
Judge found that it would be unfair to 
allow the alienee to retain the property 
ai the rest of the property which would 
devolve on the son oonsists entir^y of 
oalstanding debts which might or might 
not be good. The alienee, neither in his 
snitlen statement nor in his evideBoe 
before the lower Court placed befm the 
OobH suflbeient malmais which would 


enable it to ascertain whether the plain¬ 
tiff’s shave could not be met out of the 
other properties belonging to him and 
his father. In the written statement he 
did not care to put forward an alterna¬ 
tive case that, in case the plaintiff was 
able to succeed to the extent of his share, 
he should be allowed to retain the pro¬ 
perty sold to him as the family property 
was sufficient to meet ‘the plaintiff’s 
claim and the plaintiff would not be pre¬ 
judiced by bis being allowed to retain 
the property sold to him. Without an 
opportunity for the plaintiff to show that 
the property of the family is not suffi¬ 
cient to meet his claim and in the absence 
of evidence as to whether the plaintiff* 
has got another house which is fit for his 
occupation, and that he would not be 
prejudiced by allowing the alienee to re¬ 
tain the house sold to him tlie Court 
would not be justified in graxiting relief 
to the alienee in the manner asked for 
by him even if such relief could be 
granted in this suit. 

Is it competent for the Court in a 
suit by a coparcener for setting aside an 
alienation of a certain item of family 
property to grant relief wbicli it could 
grant on a genei'ul partition .’ Mr. Krish¬ 
naswamy lycr relies sti'cngly upon 

Ai/ydr v. I'- nLitarama Iyer, 
(l) as '<u|>i)orti!ig his contention. In 
that ci-e Mr. Justice Phillips and 
Mr. Justice Venkatasubba Rao held 

that the tuad uct be directed to iusti- 

tuto a Sv'parate suit to work out bis rights by a 
partition He was entitled in the ooparoeuet's 
suit as A defeadaut to get a decree for partition 
and claim to be allotted the item purchased by 
him in respect of bis veudor’s share if that 
was consistent with the rights of the other 
coparceners. 

It was held in Suhf>a Li<mnthin v. 
uamarliarx (2) by Mr. Justice Kumara- 
^mi Sastri and one of us that in a suit 
instituted by the ooparoeners of a joint 
Hindu-family to act aside a sale of an¬ 
cestral immovable proiierty b\ their 
father or manager of the family on the 
ground that the sale was not for family 
oeoeasity and to reoover p-osseasion of 
the |vt>perty from the vendees that 

fba lalWr w®p» not aatiUed as dai^datiis u> 
*•••1 in Ibis Hiatt on tba plaiutifis submitiu.^ u* 
•►**^**’^ aitbar of tb* ibaras la^lid ».‘r ilu* vu 
U*a Uouly pi\kp.»rty but that tb**> w*xrc #^nuU«<d 
* • dneren docUri ac that lht> art 

{D K. I. R I9S4 Mad. 

tii A 1 R 192* Mad, U2- 
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they should be left to work out their rights by 
a separate suit for partition. 

A careful perusal of the judgment in 
Itamas2va7ni Ayyar v. Venkata Rama 
Iyer\l) would show that there is no real 
conflict between it and the decision in 
Suhha Gounda^i v. Krishnamachari (2) 
though the observation of Mr. Justice 
Phillips may appear to be so : 

If any equity exists in the alienee and it can 
l>e enforced without a separate suit there seems 
to me to be no reason for restricting that equity 
to a mere right to sue, a limitation which can¬ 
not be supported on equitable principles. 

He also observes : 

No doubt in many cases it would not^ be easy 

to enforce the alienee’s equitable right in a suit 

by one of the coparceners to recover the pro¬ 
perty because it would be necessary to add all the 
coparceners to the suit and ascertain the amount 
of family property available for division etc. 

If the Court is prepared to convert a 
suit for declaration that certain aliena" 
tion by a member of a joint Hindu 
family is not binding on the plaintiff 
into a suit for general partition at the in¬ 
stance of the alienee defendant then the 
suit becomes a suit for a general parti¬ 
tion. The decision in Ramasivami 
Ayyar v. Ve^ikata Rama Iyer (l) applies 
to cases where all the facts are before 
the Court which would enable it to al" 
low an alienee to retain the property 
and such a suit is practically a suit for 
partition. What was held in 

Goundan v. Krislniamac'hariar {2) 

that there must be a separate suit for 
partition for in a suit where one item 
of property is sought to be recovered on 
the ground that the alienation of it is 
not binding on the plaintiff, the whole 
• family should not be driven to be par¬ 
ties to a suit for partition. The proper 
icourse for the alienee would be to sue 
for partition and ask the Court 'to allot 

to his alienor the specific 
veyed to him and if the Court finds that 
the interests of the other <^o-v^l?^ners 
would not be prejudiced by 

the alienating coparcener the f 

]ow\he alienee to retain the prope^ 
We adhere to the view expressed 
Goundan v. Krishnamachariai (2) 
as pointed out in that case . 

having regard to the wide 

Procedure Code which do . . gg liow 

rights of counter-claim it is diffi mesne 

a suit by the plaintiffs for Possession and mesne 

profibB can be converted at the ,vVijch 

defendants into one for a general par 
v/ould involve tbe presence of other part ^ * 

an enquir\- into the debts and liabilities o 


family : if the claim of the defendants is to be 
treated as a cross-suit and if the written state¬ 
ment is to be stamped as a plaint in such cross- 
suit claiming a general partition there is no 
reason why the defendants should not file their 
own suit for a general partition and work out 
any decree which they may obtain in the decree 
in the suit by the coparceners. There is no 
special advantage in the defendants doing in 
their written-statement what they could easily 
do in a plaint filed by them. It is o^n to 
them as soon as a coparcener files a suit for 
possession, to file a suit for partition, and. where 
proper grounds exist the Court would try the 
suits together so as to afford reliet to all parties. 
On the point of view of hardship we think that 
the hardship would be greater if a simple suit 
for possession which the coparcener is m law 
entitled to file in cases of invalid alienations is 
converted into ah elaborate enquiry as to a 
general partition of the family. 

In * David Beevi A^nmal v. Radha" 
hrishna Ayyar (3) it was held 

that a purchaser from a member of a joint- 
Hindu family of property which that member 
has no right to sell, it being joint property, can 
enforce the sale only by partition of the entire 
family property and if in such Pf iffion the 
properties sold can, with due regard to the inter¬ 
ests of the other sharers, to the debts due by 
the family, and to an equitable alienation ot 
the various items of the family pro^rty, to 
shares of the several coparceners, be wholly al¬ 
lotted to the vendor’s share tbe purchaser wi 1 
be entitled to the whole of the property whicn 
the vendor professed to convey to him. 

Ifc is urged by Mr. Krishnaswamier 
that a separate suit would be barred by 
the principle of res judicata and tb^* 
fore the Court should consider m this 
suit whether the alienee could be ai 
lowed to retain the property sold to him. 

In Sourimutlu v. 

Pillai (4) Mr. Justice Phillips and 
Mr. Justice Bamesam held that 

if a decree is obtained by a member of a joint 
Windu family against an alienee for his 
S ?he property alienated on the ground that 
?L aliLation was not binding on him in a 
subsequent suit by the alienee for a general 
nartihon and for the allotment of the alienated 
mruertv to the share of the alienating copar¬ 
tner, the property allotted to the plaintiff in the 
previous suit could not be allotted again to 
the alienating coparcener’s share and therefore 

the second suit is barred by res judicata. 

With very great respect to the learned 

Judges we are unable to agree 

view taken by them in that case. When 

a coparcener brings a suit 
that an alienation ' another copar 

cener is not binding on him and for h s 
share of the property alienated ti 9 
Court gives him a decree for his 
it fiuds that the aliena^n_ii-S 2 LblMHI 6 

(3) A. I. R. 1^3 Mad. 467. 

U) A. I. R. 1926 Mad. 241. 


W26 

on the plaintiff. But his share does not 
become absolutely his for the alienating 
co-parcener still continues a member of 
the joint family, and on a suit for parti¬ 
tion by him the property alienated may 
fall to his share in which case the alienee 
would be entitled to get it. The matter 
is not different when the alienee himself 
brings a suit for a general partition and 
prays to be allowed to retain the property 
which was sold to him. When a member 
of a joint Hindu family sues to set aside 
an alienation made by another co¬ 
parcener that suit is not for partition and 
does not involve necessarily the status of 
division between him and the other 
members of the joint family. AU that 
is objected to is the alienation of the 
particular item, and if that alienation is 
not binding on the family it is not bind¬ 
ing on the alienor's share as well; and the 
property is recovered for the benefit of 
the family. So long as the alienor is a 
member of the joint family, his right to 
partition subsists, and in a suit by him 
he can ask that the property alienated 
by him may be allotted to his share ; and 
if the Court, on a consideration of all the 
circumstances in the case, thinks that it 
would be equitable to allot to him that 
property it might do so ; for the plaintiff 
in that suit for setting aside an aliena¬ 
tion cannot set up the plea of res judi¬ 
cata against any relief. If the principle 
of res judicata would not avail against 
the alienating coparcener it is diificult 
to see how it could avail against the 
alienee who stands only in the shoos of 
the alienating coparcener. To hold that 
a suit by an alienee for partition is 
barred by res judicata, by reason of a 
previous suit in which the alienation 
was held binding only to the extent of 
the alienor's shave, would he to leave no 
option to tho Court hut to convert overy 
suit for setting aside an alienation into 
a suit for general partition. Would it be 
equitable to enforce a general partition 
in a suit to set aside an alienation when 
the pro]ierty alienated bears an insigni¬ 
ficant proportion to the property owned 
by the family. It is neither reasonable 
uor expedient that a suit to set aside an 
aliauatiou of a certain item of property 
should be converted into a suit for gene¬ 
ral partition at the instance of a veudee 
jrho bought tho proiterty knowing per- 
leetly wil his vendor was not exolusively 
tulitled to the pro^^orty and that even in 
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a general partition that property might 
not be allotted to his share. 

We, therefore, hold that a suit by the 
vendee would not be barred by the decree 
in the suit of a coparcener to have his 
share of the alienated property parti¬ 
tioned between him and the alienee. 

The proper course of the alienee would 
be as pointed out by us in Subba Goun~ 
dan v. Krishnamachariar (2), when 
the alienation of a particular item of 
property is challenged by a member of 
the joint Hindu family, to bring a suit 
for general partition so that the suit 
might be tried along with the suit for 
setting aside the alienation ; and if the 
alienee is able to show that the aliena¬ 
tion is binding on the whole family then 
he succeeds in both the suits ; and if the 
alienation is not binding on the plaintiff’s 
share but is only binding on the alienor's 
share, then in the suit for general parti¬ 
tion brought by him the Court would be 
in a position to consider whether the 
propel ty alienated to him should be al¬ 
lotted to the alienor’s share or not. If 
both the suits are tried together there 
would not be any difficulty at all, and in 
this case, in order to obviate any,i)ossible 
plea of res judicata which might 1)6 raised; 
on tho strength of the decision in Souri- 
viuthu V. Pachia Pillai (4), we would 
pass a decree as was done in Hanuman- 
(/a.N Pamdayal v. ValabKadas (5). In 
that case a minor brought a suit against 
his father and decree-holders as well as 
auction-purchaser for a declaration that 
the plaintiff ’s half-share in the two pro- 
l>erties sold did not pass to the auction- 
purchasers and for possession of his half 
share on e^iuitahle i>artition. He obtained 
a declaration that his share was not 
bound. It was held that his interests 
did ntit pass to the purchasers at the 
Court sale. The learned Judges upheld 
the decree of the lower Court and staye^i 
the execution of the decree for three 
months directing that, if during that 
period of three months the present ap- 
t>ellant a suit for partition against 
the plaintiff, the stay of the present 
decree should last until the disix.sal of 
the a])penant's suit for partition hut it 
such a suit for partition bo not brought 
within three mouths allowed then this 
a ppe al to be dismissed with cv> 4 ts. We 
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think such a direction should be given in 
this case. 

We, therefore, dismiss the L. P. appeal 
with costs and direct that the execution 
of the decree in plaintiff’s favour be 
stayed for three months and if before the 
expiry of that period the appellant brings 
a general suit for partition then the stay 
would continue till the disposal of the 
suit for partition ; but if no such suit for 
partition is brought then the stay of 
execution will stand cancelled. 

L, P. Appeal No. 50 of 1925. The 
only point urged in this appeal is 
that the acting Districo Judge did not 
consider the oral evidence in the case but 
based his decision entirely upon a com¬ 
parison of the signature in Ex. I with 
the signatures in certain documents filed 
in the case. The question in the case is 
whether Ex. I was signed by the plain- 
tiff’s father or not. The District Munsif 
held chat it was a genuine receipt. He 
did not discuss the oral evidence in detail. 
He stated ; “The discharge is proved by 
Ex. I and defendant’s witnesses 1 to 3.’ 
The acting District Judge on a considera¬ 
tion of the evidence, came to the conclu¬ 
sion that there was a strong conspiracy 
for defeating the rights of the present 
plaintiff'appellant. In paragraph 1 he 
considers the evidence in the case and 
when he came to consider the genuineness 
of the signature, he relied mainly upon 
the difference between the signature in 
the receipt and the signature in the ad- 
iinttedly genuine documents. 

Seeing that lie has considered the evi¬ 
dence, and come to the conclusion that 
there was a conspiracy for defeating the 
rights of the plaintiff, it cannot be said 
that the learned Judge has not considered 
the oral evidence in the case. 

There is no other point in this appeal, 
and it is accordingly dismissed with 


costs. 


Both appeals dismissed. 
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SrENCER AND ODGERS, JJ. 
Nannier and anothe) —Defendants 
and 3—Appellants. 

v. 

N. M. Bai/idu hjer, Niujasami Iyer and 

Plaintiffs—Respondents. ^ 

Second Appeal No. 572 of 1923, Deci 
ded on 2Sth October 1925. 


Contract Act, Ss, 120 and 39— Refusal on the 
ground that goods when delivered would not be 
according to contract is wrongful'^Remedies of Ihe 
other party indicated, 

A buyer cannot justify his refusal of an offer to 
deliver goods under the contract, by proving that 
if he had not refused, the goods, when delivered,, 
would not have been in accordance with the 
contract. But this principle does not apply 
where wrong goods are actually presented for 
acceptance to the buyer and refused by hiwi' 
without the knowledge of their defects for an 
untenable reason : Taiflor v. Oakes Roncoroni Oo.,. 
(1905) 2 K. B, 543. as explained in (1922) 127 
L,T, 2G7, ReL on, (1923) .1. C. 48. A’xp?. 

[P. 780, C. 2], 

Two courses are open to the promisee when the 
promisor repudiates. He may either treat the 
repudiation of the other party as a wrongful put¬ 
ting an end to the contract and may at once 
bring his action as on a breach of it, or he may 
treat the notice of intention as inoperative, and 
await the time when the contract is to be execu* 
ted, and then hold the other party responsible 
for all the consequences of nonperformance but 
iu the latter case he keeps the contract alive for 
the benefit of the other party as wall as his own; 
he remains subject to all his own obligations 
and liabilities under it, and enables the other 
party not only to complete the contract, if so 
advised, notwithstanding his previous repudia¬ 
tion of it, but also to take advantage of any 
supervening circumstance which would justify 
him in declining to complete it. [P. 781, 0, 11 

C. V. Ananthakriskna Iyer and C. V• 
Harihara Aiya) —for Appellants. 

A, Krishnaswamy lyet for Respon¬ 
dents. 

Odgers. J.— This is a suit for damages 
for breich of contract. The defendants 
contracted with the plaintiffs for the 
purchase of 25 bales of yarn of certain 
quality, orders for which had already 
been placed by the plaintiffs’ Bombay 
agents with the agent of Peolad Factory 
at Bombay. The price was Rs. 
per box and each bale was to contain 20 
boxes of 10 lbs each. The Varthamanam 
letter, Ex. A, is dated 27th August 1918. 
The plaintiffs allege that the defendants 
accepted delivery of 5 liales in accordance 
with the plaintiffs’ arrival advice on the 
2nd September 1918, but they afterwards 
did not pay for or take delivery of the 
remainder of the goods. The plaintiffs 
claim Rs. 3,405-15-8 or the difference 
between the contract and the market 
prices prevailing at the dates ^ of the- 
breaches. The defendants in their writ¬ 
ten statement, rely on time as being or 
the essence of the contract, and th®y 
also that the plaintiff’s were not justified 
in selling the unaccepted goods against 
the defendants which they did on the 
27th January 1919, there having. 
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been a breach on 13th October 
1918. The written statement was filed on 
12th April 1919, On the 11th October 
1919 an additional written statement 
was put in consequence, it is said, of an 
examination caused to be made by the 
defendants of small quantity of the yarn 
contained in the bales accepted by them. 
In the additional written statement they 
plead that the goods oifered by the plain¬ 
tiff weighed only 8H lbs. as - against 10, 
that the yarn was not No. 20, and that 
the dye was not fast. For these reasons 
they were not bound to receive the bales. 

The only issue that we are really con. 
corned with in the case is Issue No. 5 : 

Wheth'sr all or any :>£ tho pluatiffs’ offers to 
p3rtorji tha contract were made within a rea¬ 
sonable time in accordance with the terms of the 
contract and valid, 

This issue inter alia was settled on the 
3rd September 1919 and no additional or 
amended issue seems to have been 
thought necessary in consequence of the 
additional written statement of the 
defendants. This, as far as I can see, 
seems to have been completely 'neglected 
throughout. The Additional Subordinate 
Judge in fact notices that no supplemen¬ 
tary written statement was filed l)y the 
defendants with reference to the alter¬ 
native claim to damages which the plain¬ 
tiffs were allowed to add to para, 10 of 
the plaint on 9th October 1920. The 
case on which the defendants went to 
trial throughout was that the plaintiffs 
should have delivered the 2o bales with¬ 
in ^ a month. This has been found 
against by both the Courts ' and is of 
course, binJing on ‘us in second appeal. 
The Additional Subordinate Judge, liow- 
ever, held that the plaintiffs were bound 
to prove that the goods tendered and 
refused were in accordance with the 
contract in respect of quality and that, 
therefore, this, not having been proved, 
all that the defendants could recover in 
consequence of the breach committed by 
the plaintiffs was the *mount of their 
advance. 

The learned District Judge, on [the 
other hand, held that, on the authority 
of Brai^^K'at^e v. Foreign Hanitvood Co. 
\X)t the Subordinate Judge was not jus¬ 
tified in allowing the 5tli issue to be 
taken and in giving judgment for the 
defendants u\)on it. The District Jiidce 

(D CU05] a K.B. 643=74 T.. J. K. B. 688=99 
L,T. 637=10 Com. Ciis. 1$^ -10 Asp. 11C 
69=91 T.UR. 418. 
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found that the defendants absolutely re 
pudiated the contract by Ex. F and that 
by that repudiation they absolved the 
plaintiffs from proving any of the con¬ 
ditions precedent, e.g., as to quality of 
the goods. (His lordship examined the 
evidence as regards the repudiation of the 
contract and proceeded.) I think, there¬ 
fore, the learned District Judge was right 
in holding that there was »a repudiation 
of the contract by Ex. F. Now the ques¬ 
tion is: Was he right in refusing to per¬ 
mit the defendants to take advantage of 
any defects such as non-performance of 
the conditions precedent to the contract? 

A long argument has been addressed 
to us on the principle of BraitJucaites 
case (l) and as to the exact principle 
which was laid down in that case. The 
principle, as enunciated there, appears to 
be that, if the defendants repudiate the 
contract, they are not entitled to allege 
thereafter that the plaintiffs were not 
in a position to tender the goods accord¬ 
ing to the contract. It was urged in 
argument in the Court of appeal in that- 
case, for the plaintiffs, that the defen¬ 
dants were really endeavouring to con¬ 
tend that a continuing repudiation of a 
contract has the effect of reviving con¬ 
ditions precedent, the performance of 
which they had already waived by their 
original repudiation. Braithwaitcs case 
(l) was perhaps complicated by the fact 
that the original repudiation was not 
accepted by the plaintiffs. This took 
place while the goods were still on the 
sea and in spite of it the plaintiffs ten¬ 
dered the goods after they arrived. 
Collins, M. R., said : 

In my opinion that act (namely, the repudia¬ 
tion) of the defendants amounted in f.n.t to a 
waiver by them of the performance bv the 
plaintiff of the conditions precedent which 
would otherwii^e have been necessary to 
the enforcement by him of the contract which 1 
am assuming he had electeil lo keep alive against 
the defendants notwithstanding their prior repu¬ 
diation, and it is not competent for the deteu- 
d^ts now to hark back and say that the plain¬ 
tiff was not ready and willing to perform the 
conditions precedent devolving upon him, and 
that if they had known the facts they might 
tmve rejected the instalment when tendere^l to 
«.hem. One answer to such a contention on the 
parkof the defendants is that, tested l'\ the 
old lorm of pleadings, it would have been a good 
^^icatiou by the plaintiff to aver that the 
defendants had waived performanoe bv him of 
the oonditiems precedent by adhering to their 

original repudiation of the whole contract, and 
would not accept any instolmeut it tender,xi t,. 
tnem. The defendauU are not iu a p..^siticu now 
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by reason of thalv after-acquired knowledge, to 
snt up a dsfence wbicli tboy previously elected 
not to make. 


In so fai‘ as fche additional written 
statement in this case is concerned, 
those words apply to the present case. 
We have heard a great deal of the 
effect of British and Beningtons Ltd, v. 
North Western Cacher Tea Go. (2), on the 
decision in Braithwaite*s case (l). It is 
even said that this decision has displaced 
the authority of Braithwaiters case (l). 
Lord Atkinson, who delivered the leading 
opinion of the House of Lords in that 
case was, I think, of opinion that Braith- 
waites case (l) was perfectly good law. 
He cited in extenso, and apparently with 
approval the quotation which T have 
given above from the judgment of Collins, 
M. R. Lord Sumner, who was counsel 
for the defendants in Braiihioaite's case 
(l), said discussing the case that : 

it was dealt with as one in which the buyers 
had explicitly waived all conditions precedent, 
while retaining a right tc rely on them as terms, 
the breach of which would sound in damages 
that could be given in evidence in reduction of 
the claim. 

Hence, I take it the consideration that 
a certain percentage of the cargo in 
Braithxoaites case (l), was inferior to the 
contract quality. Further, remarks Lord 
Sumner ; 


It does not anywhere appear that, even if the 
first cargo might rightly have been rejected, the 
seller could not have found another exactly 
conforming with the contract, which he might 
have duly tendered and so have put himself 

right...1 

do not think that the case, as reported, lays it 
down that a buyer, who has repudiated a con- 
tract for a given reason which fails him, has, 
therefore, uo other opportunity of defence either 
•IS to the whole or as to part, but must fail 

.what he says (i. e., on the 

•xlleged repudiation) is of course very material 
upon the question whether he means to repu- 
diate at all, and, if so, how far, and how much, 
and on the question in what respects, he waives 
the performance of conditions still performable 
in future or dispenses the opposite party from 
performing his%wn obligations any farmer 
but I do not see how the fact, that the oueer, 

have wrongly said "we treat this contract as 
lia\e wrongie owing to your unreasonable 

being at an ena, owiub 7 them 

delay in the performance of 
when that reason fails, to pay m 
verv time of this repudiation, ^be selle^ nan 
become whollv and finally disabled from pei 
mriZg Isontial terms of the contract alto¬ 
gether. 

Braithivalte’s case (l) was further con 
sidered in Taylor v. O akes, Boncorom Co. 

(■2) [19231 A. C. 48 -2H Com. Oas. 265=92 
li. J. k. B. 02. 


(3), where Greer, J., in the original Court 
said : 

If I have rightly interpreted the judgment of 
Collins, M. R., the decision merely means that a 
buyer cannot justify his refusal of an offer to 
deliver goods under the contract by proving that 
if he had not refused, ths goods, when delivered, 
would not have been in accordance with the 
contract. It does not decide that if wrong goods 
or wrong documents of title are actually pre¬ 
sented for acceptance to the buyer, and refused 
by him without the knowledge of their defects' 
for an untenable reason, he, the buyer, is liable 
for damages for his justifiable refusal because he 
gave a wrong reason for it. 

In the Court of appeal Bankes, L. J., 
said : 

It seems to me, after the decision in Braith- 
waWs case (1), which binds this Court, that 
where there h:is been a repudiation by way of 
anticipatory breach, the contract is a,t an end, 
if the repudiation is accepted, and it is imma¬ 
terial afterwards to consider what would have 
happened if there had been uo repudiation, and 
the contract had continued and the plaintiff had 
been obliged to perform it. 

Scrubton, L. J., was of opinion that 
by reason of Braithwaite's case (l), the 
Court was precluded from considering 
the argument of the defendant to the 
effect that if he had not repudiated, the 
pLainbiff would not have been able to 
deliver the goods according to the con* 
bract. The case has been elaborately 
examined by a Bench of this Court 
(Ramesam and Reilly, JJ-i) ^ case 
which bears a strong similarity to this. 
In fact we are told that one of the pai 
ties is the same. The case is reported as 
Rayuhe Iyer v. Kuppa Iyer (i). 
the contract was 50 bales of yarn. The 
defendants took delivery of two consign* 
ments of five bales each and afterwards 
did nothing. They relied on the defence 
that the boxes were not of 10 lbs. weight 
but only 8 & 1/2 lbs. apparently cn an 
examination by an expert of a small 
portion of the bales accepted. The 
Subordinate Judge in that case held, as 
in this, that the plaintiffs had not proved 
that the 40 bales answered to the des¬ 
cription in the contract and found the 
issue against the plaintiffs. Braitiiioaite s 
case (1) was there carefully examined in 
the judgment of Ramesam, J., and I agree 
with the learned Judge that the 
case is as a fortiori case and the difficul 
ties in understanding Braithioaite s 
( 1 ) if any need nob affect it. But 1 
should like to expre ss my concurrenc e 

(3) [1922] 27 Com. Cas. 261=38 T. L. R. 517= 
66 S. J. 556=127 L. T. 267. 

(4) A. I. R. 1925 Mad. 974. 
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wifch him that Lord Sumner in British 
& Benington Ltd, v. North Western Cachar 
Tea Oo. (2) applied the principle of 
Braithxoaite's case (l) and did nofc dissent 
from it, I think the present case is very 
like the case in Bayulu Iyer v. Buppu 
Iyer (4), and we are told that the con¬ 
tracts are entirely similxr, but the con¬ 
tract in Bayulu Iyer v. Kuppu Iyer (4). 
was of a higher value and consequently 
it took the form of a first appeal to this 
Court whereas this is a second appeal. 
Reilly, J., also delivered a judgment in 
that case and was of opinion that as it 
had not been proved that the 40 bales in 
question were not of the contract des¬ 
cription, and as even if they were not of 
that description plaintififa had still time 
to supply others in their stead, had the 
quality been duly objected to by the 
defendants, the exact interpretation of 
Braithwaite s case fl) was not of imme¬ 
diate importance. I, therefore, think on 
the consideration of this case that the 
learned District Judge was right in 
debarring the defendants from setting up 
any defence from their after-acquired 
knowledge, other than that as to time 
which they raised in the first instance 

and which they did not succeed in 
establishing. 


The matter is really governed by S. 31^ 
of the Contract Act. In the note tc 
S. 120 of the Act, the learned authors o! 
Pollock and Mulla’s Contract Act poini 
out that two courses are open to the 
!promisee when the promisor repudiates 
iHe may either treat the repudiation oi 
the other party as a wrongful putting an 
end to the contract and may at once 
bring his action as on a breach of it, or 

he may treat the uotioe of iutention as ioopera- 
tive, and a\vait the time when thj contract is tc 
be executed, aid theu hold the other party 
raapoutiible fpr all the ooneequences of noo^'r- 
formauo3 ; but in the latter case ho keeps ^he 

""" the other party 

own obhgatious and liabiUties ioder it and 
enables tho other party not onl> to oomplete’ *he 
tmitruot, if so adviwd, uotwithsUudiuB his 
previous repudiation of it, but also to uke od 
vaut^ af auv su^rveuiuu cireumsUnce which 
would justify him m aecUatng to complete it. 

In »ho oase in hand, on my oonstruo- 
tion of Kxs. F and L. th« repudiation 
oonlatned in B\. F wai anoepted in Ex L 
•ubjeot to 34 hours graoe. It is not 
•UWtWted that during the 94 hours thl 


The only other point raised is as to 
damages. It is not suggested that if the 
District Judge is right the basis of 
damages is wrong. The appellants say, 
however, that the District Judge was in 
error in taking the date of Ex. F, 13th 
January 1919, as the date when the con¬ 
tract was finally put an end to, and that 
12th October 1918. the date of the first 
refusal to accept further bales, should 
he the date at which the market price 
is to be ascertained. In BaytUu Iyer v. 
Kuppu Iyer (4) the dAtes of breach were 
taken as the dates on which the plain¬ 
tiffs gave notice that certain bales were 
ready for delivery. There, as has already 
been pointed out, after the acceptance of 
the first consignment the defendants did 
nothing. But here we have the letter, 
Ex. P, in which they absolutely repudiate 
the rest of the contract. The only ques¬ 
tion raised here is as to the market rate 
of the first consignment refused. I 
think, however, the learned Judge was 
justified in taking the date of Ex. F as 
the time when the contract was finally 
put an end to by the defendants and that 
he was right in assessing the damages as 
he did. The second appeal is, therefore, 
dismissed with costs. 

Spencer, J. I entirely agree. 1 am 
of opinion that the principle of Braith- 
waite $ case (l) is still good law, and that 
Its authority has not been shaken by the 
decision of the House of Lords in British 
A Benington Ltd, v. North Western Cachar 
• . f?*, conceived by Devadoss, J., 

in RaUman Sahib A Co. v. Shaiv 

^ Tjater decisions of 

English Courts must be taken to have 
disou^ed and explained Braithu attes case 
lU rather than dissented from what was 
therein propounded as the legal conse¬ 
quences of a repudiation of a contract. 

ippeal dismissed. 


i*" I. K. i'l-' , M 4.1 
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OdCtErs, J. 

[Hazarat Kihulai Saiyiot Sahib Kaditi) 
Gluilam Ghouse S/ia—Appellant;. 

T. 

Minor Pakkiri Rowther and others^ 
Respondents. 

Second Appeals Nos. 1473 to 1487 and 
1733 and 1734 of 1923, Decided on 5fch 
January 1926. from the decree of the 
Dist. J , West Tanjore, in Appeal Suits 
Nos. 762, 761, 777, 772.771,768,770, 
769, 763, 764, 767, 766, 765, 754, 784 and 

721 of 1920. 

Madrat Estate'! Land Act (1 of Sch. 1 

8— “ Ascertaining the rent and by^ which 
the rent is finally awertained" do not include 
woccedtngs necessary to sue for rent. 

The words “ ascertaining the rent” and “ by 
which the rent is finally ascertained” must be 
restricted to the actual rate of rent, and any pro¬ 
ceeding necessary to enable the landlord to sue 
for rent is not included within the words of 

Ihe Article ; 27 M. L. J. 734, [P 78-5 C 2] 

Fj,Vinayaka Row —for Appellant. 

K. Ramchandra lyet —for Respondents 

Judgment.— This is a batch of appeals 
for rent of a certain land for Fasli 1316 
(1907) The suits were instituted on 
30bh .Tune 1910 and on Ist July '1910. 
The litigation thus covers a period of 
nearly 15-1/2 'years. They were first 
heard by the Revenue Omcor on cOch 
March 1911. He held that the village 
is one in which the melvaram is taken by 
the landlord-at-the time of the harvest, 
and it is then, therefore, that the rent be¬ 
comes due. The harvest in 1907 must 
have taken place, at the latest, in March 
of that year, and accorfingly the rent 
then became due. The Revenue Officer 
heard the arguments of the vakil who re¬ 
ferred to Banyayya Appa Boiy. Bohba 

Sriramuhc (D (which will have to be 
..oir. vAferred to) and considered the 
Xding of Schedule A, No. 8 of the 
Mdi-as Estates Land Act and came to 
ful ^nncLsion that the suits tor entor- 

Lg acceitaPoe which the plaim 

UfAad instituted, and ^ 

ment was given on 1st 
not suitsfor ascertaining the ^6“*- 
therefore lield that the suits were out of 
time and gave judgment for the defen 
(lant. On l6fch June 1911 the same Re 

vonuG Officer admitted an applicaUon jor 
(1) fl004j 27 Mad. 143=31 I. A. 17=14 M, L. 
.1, 1-^8 Sar. 617 (P. C.). 


review of his judgment, basing his review 
order on the judgment reported in Singa- 
raTU Pillai v, Ghulain Ghouse S/ia(2) 
which had not been brought to his notice 
in March 1911. The latter admitted the 
review on a perusal of the judgment and 
restored the suits to file. It is said that 
the plaintiff paid stamp on only one suic 
at this time and delayed paying upon the 
others till five years later. The suits 
were then re-tried, and on 17th June 
1920 the Revenue Divisional Officer, 
Kumbakonam Division, gave his decision 
which entirely turns on the conditiong 
of the patta. On appeal to the District 
Judge, it was held that the suits were 
clearly barred and the original order 
of dismissal was right, there being in these 
no necessity for ascertainment of rent and 
that the summary suits were clearly not 
to establish this but to establish the 
maintainability of a suit to recover the 
rent. The summary suits were decreed 
on 1st July 1907. as stated above, before 
the Estates Land Act came into opera¬ 
tion, but the suit for rent is after that, 
and therefore the limitation period in the 
Madras Estates Land Act is bo be applied. 
The former period of limitation was con¬ 
tained in the Limitation Act. Article 110, 
this class of cases beings regulated by Act 
VIII of 1865. Article 110 of the Limita¬ 
tion Act of 1908 provides that for arrears 
of rant plaintiff has three years from the 
time the arrears became due. Now under 
Act VIII of 1S65 no suit can be brought 
to’onforce the berms of tenancy unless : (1; 
pattas and muchilikas have been ex¬ 
changed ; (2) the party attempting to en 

force the contract had tendered a patta 

or muchilika which the other party was 
louud to accept ; or (3) both sides had 
agreed to dispense with pattas and 
muchilikas. If the tenant ^ 

accept such a patta as the landlord was 

entitled to impose and tfj ^ 

muchilika in exchange, the landlord could 
nroceed by a summary suit to enforce ac- 
Ctance of the same. Therefore as a 

condition precedent to a suit ® 

Rent Recovery Act there must be eithei 

an exchange, or the landlord 
tendered a proper patta. 
limitation prescribed by the 

bates Land Act of 1908 is f ® 
the arrears become due 
been . suit or 

Mad. 438=20 Jl. L. 


L a'l09L=(1910) M W. N. 831 
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purpose of ascerbaining bhe renb, the date 
of the decree or order by which the rent 
is finally ascertained, whichever date 
may he later. Mr. S. Varadaohariar, for 
the appellant, says, and I think says 
rightly, that it is clear from this that two 
alternative starting points are provided 
in the Act. His diBficulty is that in this 
case the summary suits were decided on 
1st July 1907, which date is vital for 
his purpose, and were admittedly not 
suits to ascertain the rate of rent, and 
the judgment runs as follows : 

“ Defendants agreed to waive the sole 
issue as to whether patta was served,” 
so that the learned vakil argues in second 
appeal that any summary suit between 
the landlord and his tenant is included 
in the designation,” suit or other'proceed* 
ings for the purpose of ascertaining the 
rent.” Rent, of course, need not mean 
money rent ; it may be rent in kind. 
And his contention is that there may be 
disputes as to the area cultivated, the 
amount of water supplied by the land¬ 
lord and various claims to abatement 
etc., which do vary the actual rate of 
rent : and until these matters have been 
decided between the landlord and his 
tenants the rent has not been ascertained. 
In this connexion the following cases 
have to be considered :—Hangayya Appa 
Rao v. Bobha Sriramuhi (l), which was 
a decision of the Privy Council under 
the Limitation Act in which their Lord- 
ships considered Sections 7. 9 10, H and 
14 of the Rent Recovery Act, in detail 
and came to the conclusion, reversing 
the judgment of the High Court, ^namely, 
that although generally rent would be- 
oome due at the close of the period in 
which it is to bo paid, yet that need not 
necessarily be always the case and that 

as loug as proocddlugs are pending before the 
Collootor, and on appeal from him, before the 
olvU Courts^ tho rat6 ol rent is in suspense, for 
uo one oau sivy what it will prove to be; aud that, 
therefore, no arrears of rent can be said to have 
become due within the meaning of the Limita¬ 
tion Act. 

In that case the rates of rent had been 
finally ascertained by the High Court. In 
second appeal their Lordships say that 
by the decree of the High Court the con¬ 
ditions of tenancy including the rates of 
Mnt were finally determined and in their 
Lordships* opinion the whole series of 
^tions Qonsidered by them, of Act VIH of 
1865 applies to ascertained rents and mot 
so rents at rates which have yet to be 


determined. In that case, then, it ap' 
pears that . what was actually decided 
by the High Court was the rate of rent 
and that under Article 110 of theLiraifca 
tion Act all arrears of rent means arrears 
of ascertained rent. Therefore, when the 
proper rate of rent has to be ascertained 
by proceedings under Act VIII of 1865 
the period.of limitation runs from the date 
of the final decree determining the rate 
of rent. 

Much reliance is placed by the learned 
vakil for the appellant on the judgment 
or Sir Arnold White. ex-Chief Justice, 
sitting as a single Judge in Syed Ghulam 
Ghouse Sha Sahib v Shunviugam Pillai 
(3). There the tenant contended that 
the suits were barred because they were 
brought more than three years after a 
decree of the High Court in 1902. The 
landlord, however, said that arrears did 
not become due till May 1904, being the 
date of the judgment of the Sub-Collector 
in certain proceedings under the Rent 
Recovery Act. The proceedings in the 
High Court were for declaration that 
the landlord was not entitled to varv 

4 

the terms of the previous pattas. The 
learned ex-Cbief Justice, distinguishing 
the case in Arunachalam Chettiar \. 
Kadar Rowther (4) considered carefully 
the case of the Privy Council just cited. 
He was of opinion that the judgment in 
the declaratory suit by the tenants or 
that in the High Court suit did not 
determine once and for all the rate of 
rent, there being in the High Court de¬ 
cree a provision that either party might 
claim a modification of the patta as cir¬ 
cumstances arose. The ex-Chief Justice 
says that when their Lordships in Ran- 
gayya Appa Rao v. Bobba Sriramulu (l) 
speak of asoertained rents they mean 
rents which have been ascertained by 
means of procedure provided by the 
RentKeoovery Act. It is contended 
that the ratio of these decisions is such 
as to cover summary suits which are 
not in fact suits for the ascertainment 
of the rate of rent. I may say I am un¬ 
able to follow this. The decision seams 
to pr^e^ on the belief of the learned 
Rx-Chief Justice that the declaratory 
suits had not settled the rate of rent 
but that the Summary procee<lins-< be¬ 
fore the Collector had. The matter went 

Anneal in 

(81 [1911] 438.-!s i, e ■ 

( 4 ) [1906] 49 :,5G 16 M. L. 
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adjudicated upon. We think this would 
be straining the language too far. 
They laid down that pleas of extenua¬ 
tion such as the bar of limitation have 
to be strictly construed ; consequently 
the only permissible plea must be found 
within the Article itself. In constru¬ 
ing the opinion of the Privy Council 
they say 

that in the opinion of their Lordships rent 
must be in suspense, and there must be proceed' 
ings to settle it. 

In this case there has never been any 
dispute regarding the rate of rent and 
there were no proceedings to ascertain 
that rate. It may be said that an inter¬ 
pleader suit is a very different thing 
from a suit to enforce acceptance of a 
patta. But it seems to me clearly from 
the judgment of their Lordships in this 
case that it is only a matter of degree 
and that unless the summary suit is 
strictly a suit to ascertain the rate 
of the rent there will be no extenuation 
of limitation. It is admitted that the 
second clause in Schedule A No, 8 was 
inserted in consequence of the judgment 
of their Lordships in 27 Madras and it 
being therefore admitted that was a 
case strictly of the ascertainment of 
the rate of rent, I think with -res 
pect, the opinion of the learned Judges 
in 27 M. L, /.ought to be accepted on a 

matter of limitation. fbnt- 

It was argued by the 
the review ought not to have been al 
lowed by the Eevenue Officer in 1911 on 
the ground that the discovery of the 
authority in 36 Madras 438, does n^ con¬ 
stitute any reason under the Civil Proce¬ 
dure Code for allowing a review. .1 
should have been inclined to agree with 
this if any evidence on the point had 

ever been taken. It is not refe^ed to 
in the judgment of the learned District 
Judge from which the appeal is now 
taken. It is said that it is referred to m 
the grounds of appeal to the lower Court. 
The grounds are in print and Ground d 
is relied upon. The print reads as fol' 

^°The lower Court ought not to have allowed 

the relief sought lor by the plaintiff. 

It is said that the word rej'ef, ^ 
mispriut for “review.” This is the 
firsUime that this has everbwn raised in 
the grounds of appeal. Appeal is made to 
S no of the Code of Civil Procedure on 
the "round that the lower Court s e^er 
^ile^of a jurisdiction not vested in it was 


Pillai V. Syed Ghulam Ghouse Sha (2) ■ 
the case relied on before the Revenue 
Officer. In that case the learned Judges 
say that they think the conclusion of 
the learned Chief Justice is correct and 
that as the patta, the landlord -had al¬ 
ready tendered, was in accordance with 
the judgment of the High Court and 
that as the fasli had already expired the 
landlord’s only course was to sue 
under S. 9 of Act VIII of 1865 to enforce 
acceptance of the patta tendered. This 
he did and he had to await an adjudica¬ 
tion under S. 10 of the Act and the 
learned Judges were of opinion : 

that limitation runs from the date of that ad¬ 
judication as it was only then that it can be said 
that the rent for the suit fasli was ascertained. ^ 

It is contended by the learned vakil 
for the respondents that the form of this 
judgment shows that the learned Judges 
in appeal, while accepting the conclusion 
of the learned Chief Justice, did not ac¬ 
cept his conclusion that ascertained rent 
must mean something which had been 
ascertained under the provisions of the 
Rent Recovery Act. However that may 
be, it is asked with some pertinency by 
the vakil for the respondents why should 
the expression “ ascertainment of rent 
be held to mean a suit to enforce accept¬ 
ance of a patta. At first sight his objec¬ 
tion sounds reasonable. It is further 
supported by the remarks in Duratsamt 
Beddi y.Veukatachalam Pillai {5} where 
the suit was an inter-pleader suit brought 
by the tenants to ascertain whether they 
had to pay rent to the Government or to 
the landlord. Mr. Varadachanar con¬ 
tends that this has nothing to do with 
the present case. But in determining a 
matter which as far as I know is practi¬ 
cally res Integra I think the expression 
of opinion by the learned Judges of this 
Court may legitimately afford a guide to 
me in deciding this case. The 
Judges there say in reply to an argu 

ment that , . u,*. 

tr"r ■ argument is aecepte^, 
whenever rent is claimed by 
hers of the same family in 
each other, and although 

may arise incidentally, or by J™ 

landholders each claiming the ig 

himself, the period of limitation will not 
comm 3 nce till their dispute is u' 

(D) [1914} 27 M. L. J. 734=2C I. C. 267. 
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assuDtxod. in Juns 1911 or about 14-1/2 
years ago. In a matter of discretion 
I am decidedly averse to interfere in 
the oiroumstanoes of this case. 

I am therefore of opinion on the main 
question that the words “ ascertaining 
the rent *’ and ** by which the rent is 
finally ascertained ” must be restricted 
to the actual rate of rent and I cannot 
from the observations relied on in the 
judgment of the learned ex'Ghief Jus" 
tice, say that any proceeding necessary 
to enable the land"lord to sue for rent 
is within the words of the Article. The 
appeal therefore fails and as I am as“ 
sured that the same considerations ap¬ 
ply to all they will all be dismissed with 
costs. 

Appeal dismissed. 
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Srinivasa Aiyangar, J. 

Mylapore Hindu Permanent Fundt 
Ltd. —PlaintifiT. 

V. 

C/i inniah —Defendant. 

Oivil Suit No. 882 of 1924, Decided on 
2nd December 1925. 

(а) Contract Act, .S. 23 — Fund rules—Rule pro¬ 
viding i]\ai on the death of ihareholder hts legal 
representative should apply for transfer of de¬ 
ceased's shares In his name otherwise shares tcould 
not vest In him is not unreasonable. 

Where by one of its rules the Articles of a Fuad 
refused to regard the legal representative of a 
shareholder as the assignee or transferee by the 
operation of law of the shares and required that 
a request to such effect should be made by the 
legal representative: 

Held : that a shareholder has not only rights in 
^the company or against the company, but is also 
under certain obligations of a contractual ohar- 
aoter. Merely because the shareholder has died 
it would not follow that the legal representative 
whoever he may be would be ready and willing 
to assume also those obligations, and therefore, 
there was nothing unreasonable in the provision 
which required that a request for the transfer ’of 
the shares in the name of the legal representative 
should be made by such representative. 

[P 78G C 2] 

(б) Contract Act, S. 74 — Fund advancing Uxins 

to Its subscribers only — C<-ndittons that wJwle debt 
teould become duo on the debtor's ceaslt^ to be sub¬ 
scriber and tvouid be charged at enhancai 

rate are not penal. 

Where by its Articles of Association, a Fund 
provided that whenever a person ceased to be a 
^areholder under any of the Articles, the whole 
debt due from the person to the Fund would 
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become repayable on the date of his ceasing to be 
shareholder and that interest at 121^ would be 
payable instead of 6^% the usual rate. 

Held : that looking to the constitution of the 
Fund, viz., that it was for the benefit of its 
subscribers only, neither the condition of the 
whole debt becoming due on a person ceasing to 
be shareholder, nor the condition to pay interest 
at 12H% can be said to be penal. Moreover 
when the alleged penal rate is a common rate cf 
interest in everyday transactions, Court will not 
be justified in departing from it. [P 767 C Ij 

P. Venkataramana 'Hao^ A. Vekata- 
suhha Mudaliar and V. Ganpathi Aiyar 
—for Plaintiff. 

■S'. Rajam Aiyangar —for Defendant. 

Judgment.— Some very interesting 
questions have been raised in the course 
of the discussion of this case, but the 
main question for determination is 
merely whether the plaintiff Fund is 
entitled to recover from the defendant 
interest at the enhanced rate claimed as 
from the death of her father, the 
original debtor to the Fund. This fund 
which is called the “ Mylapore Hindu 
Permanent Fund Limited,’* is a registered 
company governed by its iVlemorandum 
and Articles of Association. The chief 
object of the Company, on, a perusal of 
the rules and regulations would appear 
to be, to grant loans only to persons who 
are shareholders of the company or who 
agree to become, and do become, share¬ 
holders of the Company for the purpose 
of obtaining the loans applied for. It 
seems to me that it would be necessary 
to bear this chief provision in the rules 
in mind in coming to a decision on the 
question raised. 

The first loan made to the defendant’s 
predecessor was what is called a special 
loan, that is, a loan advanced on a pro¬ 
missory note secured by an equitable 
mortgage effected by the deposit of title- 
deeds of immovable property. In this 
case there were also subsequent loans 
made to the defendant’s predecessor as 
ordinary loans. The enhanced interest 
is claimed in respect of ’all these trans¬ 
actions. 

The contention on behalf of tlie plain¬ 
tiff with regard to this claim of payment 
of enhanced interest is this: As the 

Company or the Fund grants loans only 
to subscribers or, as they are called, share¬ 
holders, the provisions contained in 
Art, 65 of the Articles of Association 
relating to this Fund become necessary 
to be considered. It is as follows : 
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Subject to the provisions of Art. 58, the death 
of a shareholder or his adjudication as an insol¬ 
vent or his change of religion whereby he ceases 
to be a Hindu shall operate as a withdrawal of 
his shares from the date of the receipt of infor- 
ination in the Fund of such death, adjudication 
or change of religion. 

I entertained and still entertain very 
serious doubts as to the legality of the 
provisions in this article at any rate with 
regard to the legal consequences which are 
said to result by virtue of this Aticle on 
a person ceasing to be a Hindu and em¬ 
bracing another faith. The legal conse¬ 
quences are undoubtedly in the nature of 
a penalty or forfeiture of benefits, The 
question is whether any provision that a 
contracting pi.rfcy should lose all the ad- 
vantages^of a contract on his ceasing to be 
a Hindu and embracing another religion 
would nob be opposed to' public^ policy, 
thereby rendering such a condition ab¬ 
solutely illegal and unenforceable. 

The learned vakil for the plaintiff Pund 
argued that the whole constitution of 
the Fund was Hindu, that the Fund ad¬ 
mitted only Hindus as subscribers and 
shareholders and even refused under its 
articles to make loans to others than 
Hindus and that, therefore, in these 
circumstances there was nothing in 
Art. 55 to constitute it a violation of the 
principles of public policy. should 

have had very little hesitation in hold¬ 
ing that it would be against public policy 
because it seems to me that the general 
principle of law that no man should be 
directly or indirectly prevented from 
giving effect to a conscientious change in 
his religious convictions is 8* principle 
even higher than that of mei-e freedom of 
contract so-called. Whatever the sacred¬ 
ness may have besn in whiish the so- 
called freedom of contract was held at 
one time, not only by law and legislature, 
but alsoby political thinkers, that i^rinci- 
ple has yielded to a verj’ lai’ge extent 
both in modern theory and practice. 

Mr. Venkataramana Bao, in support o 
his contention that provisions with 
legard to forfeiture on change of religion 
were recognized as valid by law re 
to two cases, namely' Hodgso'.i v. Hal¬ 
ford {\) In Re Dicksons Trust (2). 
Both these cases were cases of testa 
mentary bequests which were really in 
the nature of gifts, and I cannot regard 

(1) [1879] 11 Ch. D. 959=18 L. J. Ch. 543= 

27 W. R. 545. 

(2) [1850] 61 E. R. 14. 
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that the principles applicable to a caseo f 
testamentary bequest are equally appli¬ 
cable to contracts supported by consi¬ 
deration. The question would also have 
to be considered, if it should ever arise 
whether the provision that on the insol¬ 
vency of the shareholder he ceases to be 
a shareholder should not also be regarded 
as opposed to general principles of law, 
In this case however, I have only to do 
with the death of the subscriber. For 
this purpose, however it is not necessary 
to decide the question how far, if the pro¬ 
vision stood alone and without such an 
article as Art. 58, it may be regarded as 
not opposed to public policy or general 
principles of law. But Art. 58 provides 
that where a shareholder dies, his legal 
representative may request the Fund to 
transfer the shares to such represen¬ 
tative and thereupon the Fund shall 
transfer the same. The result ^ of this 
article merely amounts to this. The 
Fund refuses to regard the legal represen¬ 
tative as the assignee or transferee by the 
operation of law merely of the shares, 
and requires that a request to such effect 
should be made by the legal represen¬ 
tative. If all that became vested in the 
legal representative were merely rights, 
and it was not a case of bundle of rights 
and obligations, no doubt any rule which 
provides for some necessary condition 
being satisfied before such rights are re¬ 
garded as transferred or assigned by 
operation of law may be deemed as im¬ 
proper. But a shareholder has not only 
rights in the company or against the com¬ 
pany but is also under certain obligations! 

of a contractual character. Merely be-| 

cause the shareholder has died it would 
not follow that the legal representative, 
whoever he may be, would be ready and 
willing to assume also those obligations, 
I am, therefore, unable to regard as any¬ 
thing unreasonable, the provision in B. 59 
which requires that a request for the 
transfer of the shares in the name of the 
legal representative should be made by 
such legal representative. In this case it 
is admitted that no such request was made. 
By virtue, therefore, of these two rules it 
came to pass that the shareholder ceased 
to be a shareholder and the legal repre¬ 
sentative did not continue as a shareholder 
in the Fund. Then we come to Art. 33 
by which it is provided that if the 
borrower ceases to be a shareholder then 
on the day on which he so ceases to be, 
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the amount of any special loan taken by 
him becomes repayable. In the subse^ 
quent deeds of mortgage executed by the 
predecessor of the defendant in respect 
of the further loans advanced to him as 
ordinary loans there is a similar provi¬ 
sion made in Cl. (6) of the mortgage deed. 
No dispute or question has been raised on 
behalf of the defendant with regard to 
legal results following on this rule or 
Article. Bub Art. 43 of the Fund provides 
that both in respect of the amount of all 
special loans that have fallen due and pay¬ 
able and also in respect of the amount 
of ordinary loans which have become pay¬ 
able under the articles, the inberest shall 
be paid at 2 pies per rupee instead of at 7 
per cent, per annum or 6^ per cent, per 
annum as the case may be. The result 
of all these provisions read together is 
that when a shareholder of this Fund 
dies, and when the legal representative 
dees not elect bo continue as shareholder, 
all the loans taken by him from the Fund, 
whether special or ordinary, become re¬ 
payable at once without any regard what¬ 
ever to the time that might liave been 
6xed for repayments and that the amounts 
of such loans would carry interest from 
such date at 2 pies per rupee per month. 

The contention that has been urged is 
Ibhab this provision is penal and that the 
defendant should be relieved against it. 
At 2 pies per rupee per month the 
interest comes to 12H per cent, per annum 
so that the stipulation merely amounts 
to this : that if default be made in the 
payment of the amount that has become 
i payable interest shall be paid at 12H per 
joent, per annum. Even if the provision 
'should bo construed to be penal in its 
character, and it should be decided that 
[the plaintiff Fund would be entitled to 
reasonable compensation only for such 
default, it is impossible to hold that the 
rate of interest made payable, namely at 
12V^ percent, per annum could be regarded 
as unreasonable. Heferenoe has been made 
in this-connexion to the case of Srinivasa 
V. liatti/ayi/a (3), where Sir John Wallis, 
O. G. J„ and Hannay, J.. held that : 

When tho alleged penal rate is a common rate 
ot interest in overvday transactions as oAr 
sent is here, wa do not think there is any anffi. 
^ient reason for depaAing from It. 


I t»ko it that what the learned Judeea 
m eant to lay down was Rarely that even 

(*) ClMl] I L. \V. 908—85 t C? TW. 


if it should be viewed as compensation 
the Court would be justified in such cir¬ 
cumstances to award even by way of 
compensation a rate of interest which 
would make the total stipulated rate. 

But here, however, there is the further 
complication that by reason of the default 
made the penalty that followed was not 
merely the liability to pay this enhanced 
interest but also the liability to pay ofif 
immediately all the loans taken without 
reference to the period fixed under the 
contracts or under the articles. If, taking 
these two penalties together, I should be 
satisfied that they constituted stipula¬ 
tions only by way of reasonable compen¬ 
sation for the default contemplated or 
committed, and not by way of penalty 
chiefly intended to operate by way of 
terrorem over the party in order to secure 
primarily the performance of the original 
contract, then no quostion would arise 
whether the mere fact that the penalty 
was twofold would render illegal the 
contract between the parties. 

Ordinarily I should have been disposed 
to hold that a twofold penalty of such a 
character was liable to be regarded as 
penal. But it seems to me that there 
are special circumstances connected with 
this institution and the Articles of Asso¬ 
ciation having regard to which it is not 
possible to regard this twofold character 
of the penalty as really penal in the eye 
of the law. The whole purport and scope 
of this institution is to make loans only to 
subscribers at a comparatively very low 
rate of interest. If for any reason the 
borrowers cease to be subscribers a 
special rate of interest is provided; that it 
13 also provided, no doubt, that the 
amount of the loan shall become immedi¬ 
ately payable. This latter provision may 
be regarded as a reasonable consequence 
of the entire principle underlying thei 
constitution of this company or Fund i 
namely, that it is chiefly intended merely 

tor the benefit of persons who are sub*i 
sonbers to the Fund. If that be so and! 

the default happens to be that of a’ 
borrower ceasing to be a subscriber then 
both the penalties may follow or result 
rl however, a borrower m ikes 

the due date even then these rules as to 
t^he^yment of enhanced interest would 
have operation and then the higher rate 
of nterest would become ,vtyable If 
that was what happened, it is im^iossible 
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to regard the provision for payment 
of enhanced interest as penal, more 
especially if the total rate of interest 
provided for and payable under such pro¬ 
visions cannot possibly be regarded as 
exorbitant. But when a man ceases to 
be a subscriber not only is there default 
on his part with regard to his contractual 
obligations, but there is also the fact that 
the security which the Fund or company 
expected to be possessed of is reduced. 

In the contractual obligation of every 
borrower who is a subscriber, and who 
binds himself to pay to the company as and 
by way of share a sum of money every 
month, there is some further security to 
the Fund for the loans advanced, and if 
default be made in such obligation then 
it follows that the security expected ^ by 
the Fund becomes reduced. It is possible 
to attribute the provision for the amount 
of the loan becoming repayable on a 
borrower ceasing to be a subscriber to the 
fact that by reason thereof the security 
becomes reduced. In any case, as I have 
already observed, it is only if I came to 
the conclusion that taking both together 
the amount of the loan becoming repay¬ 
able immediately and the stipulation as 
to the payment of interest at 12H pe** 
cent, per annum the compensation pro¬ 
vided should, in the circumstances of the 
case, be held to be unreasonable, I shall 
be justified in regarding them as ponal 
and seeking to relieve the party against it. 

Here in this case the default has 
been really of a twofold character 
default in the continuous payment ot 
the shareholder’s subscription by reason 

whereof the party ceased to be a share 
holder and also the non-payment of the 
amount ot the loan which became due 
The toldfold nature of the so called 
nenalty seems to be the mere accidental 
result ot the nature of the default in this 
case and it is not necessary to regard the 
legal consequences that 

penal in their character. Af^ aU, the 
interest now claimed is only H P 
cent and it has not been argued that this 
rate of interest cannot be regarded as 

reasonable having regard to 

market at the present day. ^^ere has 

lieen really no plea raised on the question 

of the amLnt having become 

the death ot the predecessor 

clant, and as I have come to the ““““I® 

sion that the rate of interest claimed is 

not penal, and that, in the circumstances. 


I am nofc called upon fco give relief on 
that ground, I hold that the plaintfff 
Fund is entitled to interest at the rate of 
12H per cent, per annum from the death 
of the defendant’s father. 

On this basis the plaintiff’s claim has 
now been proved. The promissory note 
and the equitable mortgage by deposit of 
title-deeds in respect of the special loan, 
as also the subsequent deed of mortgage, 
have been proved. The total amount of 
principal due up to the death of the 
defendant’s predecessor has been proved 
to be Rs. 5,377-7-9 and the amount with 
interest up to date is admitted to be 
Rs. 7,676-6-6. There will be a decree for 
this amount. Usual mortgage decree. 
Further interest at IQH per cent, per 
annum on the principal sum from this 
date till date fixed for redemption. Time 
for redemption : ,six months. There will 
be no personal decree against the defen¬ 
dant. The plaintiff Fund may take the 
costs of this suit from the sale proceeds. 
I direct that to the defendant’s guardian 
ad litem the plaintiff do pay a further 
sum of Rs. 50 and include the total sum 
of Rs. 150 in the plaintiff’s costs of this 

suit. 

Suit decreed. 
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Odgers, J. 

K. Muhammad Usan Eoivthei —Plain¬ 
tiff—Appellant. 

V. 

The Secretary of State for India in 
Council and oi/icrs—Defendants—Respon¬ 
dents. 

Second Appeal No. 103 of 1923, Deci¬ 
ded on 15th October 1925, from the de¬ 
cree of the Addl. Sub-J., East Tanjore, at 
Mayavaram, in Appeal Suit No. 109 of 

1921. 

(a) Ea^ementH Act, S. 16--Lost grant—Evi¬ 
dence insufficient to prove long enjoyment under 
the Act cannot be sufficient to raise, presumption 

of lost grant. 

Where the evidence does not prove a sulh 
cieutlv long enjoyment nnder the Easements Act, 
it is difficult to say that the same evidence must 
be held sufficient to prove an jmmemorfal user 
such as would support the fiction 
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(6) Easement—Government and ryot—Ryot 
getting extra water cannot Insist on his getting 
it as easement.'. 

Where a ryot has had the benefit of an extra 
ainoaot of water for a long time something more 
than he would ordinarily be entitled to as a ryot: 
Held ' that he is not entitled to insist that that 
extra supply should be continued. Other consi¬ 
derations would -ariss if it is proved that his 
enjoyment of this extra water was as of right. 

[P. 792, C. 1] 

A, Krishnasami Iyer aad K, Bala~ 
suhramania lye) —for Appellants. 

C. V. Ana)ithakrish7ia lye) —for Res- 
pondents. 

Judgment. —The suit from which 
this appeal arises was brought by the 
plaintiff against the Secretary of State 
and, others as owner of about 103 acres 
of land in the village of Anabhogi. He 
claimed an injunction against the defen¬ 
dants to restrain them from closing a 
certain inlet sluice on the ground that 
^ the said sluice is an irrigation sluice for 
the village of the plaintiff and that he 
has the right, title and enjoyment from 
time immemorial in respect of irrigation 
through it. It appears that the lands in 
question and those adjacent to it derive 
their water through two channels : (l) 
Anabhogi channel, which is the channel 
in dispute ; and (2) the Valkudi channel 
which at one point passes under the 
Anabhogi channel, the latter being 
carried over it by an aqueduct. It ap¬ 
pears that at a point in the Valkudi 
channel which has been marked M 
in the plan, there is what has been 
called the Anabhogi inlet sluice which, 
as I understand it, is an aperture in the 
4 adjoining wall where the Valkudi chan¬ 
nel is sunk in order to allow the aque¬ 
duct to pass over it, so that when the 
^ alkudi channel is full of water under 
the aqueduct, which is of a certain 
height there will be an overflow into the 
bod of the Anabhogi channel and it is 
this uniting together of the said two 
waters” in the Anabhogi channel that 
the plaintiff lays claim to in a manner 
that will shortly be set forth. 

These lands are ryotwari, and under 
the settlement or contract with Govern¬ 
ment there is no doubt that the latter is 
bound to supply water to the plaintiff’s 
lands. He, however, claims that the 
Anabhogi channel has bean irrigating his 
lands for more than 100 years and that 

the union of the waters” as it is called 
has been enjoyed for a very long time. It 


appears from the plaint that this inlet 
sluice has been stopped up by the Gov¬ 
ernment officials on the ground that it is. 
and always has been, a mere drainage 
sluice, and in the ■ written statement of 
the Secretary of State be says : 

The vent in the Valkudi channel, as it ie 
called, is intended solely for the escapa of the 
surplus of Valkudi channel into the Anabhogi 
Channel and not fer snpplementing the supply 
to the Anabhogi Channel for purpose of irri¬ 
gation. 

It is also denied that the plaintiff has 
acquired any right by pre cription. 

The District Munsif found against the 
plaintiff on the ground that the flow of 
water was not enjoyed as a paatter of 
right for 60 years. The Subordinate 
Judge found that there was no direct 
evidence as .to the date when the under 
tunnel of Valkudi, the super passage or 
aqueduct and vent M were put up, nor 
was there any record to show that 
Valkudi was ever a supply channel to 
Anabhogi. No specific easement was, 
according to the Subordinate Judge, set 
up in the plaint and he found that the 
ptaintiff has no right to get a supply of 
water to his channel from the Valkudi 
channel through vent M. Nor had he 
any such natural right, the Judgs finding 
that the vent was intended as a safety 
valve to prevent the tunnel underneath 
and aqueduct overhead from being 
damaged during floods. He also found 
that there was no easement acquired by 
prescription by the plaintiff. 

As to damages he found that there 
was no evidence that the water going 
through the aqueduct would be insuffi¬ 
cient for the irrigation of the Anabhogi 
lands and that the plaintiff had not 
proved any diminution and consequent 
damage to his village by reason of the 
closure of the vent M. On these 

grounds he dismissed the plaintiff’s 

appeal. 

^ On second appeal before me, Mr. A. 
Kvishnaswami Iyer relied on the follow¬ 
ing points : 

(1) That a ryotwari holder is in the 
same position with regard to acquisi¬ 
tion of an easement as any other pro¬ 
prietor. 

(2) That the plaintiff’s accustomed 
supply had been interfered with and the 

pi'csent supply was not sufficient for his 
purpose. 

(3) That if the plaintiff s right is res¬ 
tricted to his agricultural re^iuirements. 
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evon then there cannot be the same 
outturn of crop and he has a right of 
action. 

Many cases were cited before me to 
the effect that the view as to the posi* 
tion of a ryotwari holder has been 
changed and that whereas he was looked 
upon in the older cases as a lessee, he is 
now regarded as a landholder with an 
interest in the land: Madathapu Ramaya 
V. Secretary of State (l). But although 
ryots are entitled to obtain a supply of 
water from the Government, it has been 
established beyond doubt that the Gov 
ernment has the right to distribute the 
water, though it has not the right to 
disturb existing arrangements to the pre* 
judice of the tenant, i.e., ryot, and that a 
right of action is given to the latter if 
such prejudice is proved : Bamachandra 
V. V, Narayanasami (2). Likewise in 
Krishna Bao v. Kuppier (3) it was held 
that the Government had the right to 
distribute water without prejudice to the 
rights for necessary cultivation. In 
Ponnuswami Tevan v. Collector of 
Madura (4), which was a case of a zamin- 
dary, it was held that a right to an ease¬ 
ment in the flow of water through an 
artificial watercourse is as valid against 
the Government as it is against a pri" 
vate owner of land and that the grant 
may be presumed as of right long and 
openly enjoyed. This length of time 
should be as long as the period pres¬ 
cribed for adverse possession, or, accor¬ 
ding to Innes, J., no fixed period is neces¬ 
sary. In Kristna Iyer v. Venkatachella 
Mudali (5) the right of Government to 
distribute water was affirmed, subject to 
the right of the plaintiff for irrigation 
and other necessary purposes. The dis¬ 
tinction between ryots and proprietors 
was pointed out, and, it was held in that 
case that the utilization of surplus water 
by turning it into a new channel was no 
breach of contract with the plaintiff. 

The Full Bench in Fakir Muhammad v. 
Tiruinala Chariar (6) by a majority 
decided that the ryot does not possess 
rights approaching full ownership. 1 
ought to add that the correctness of this 


( 1 ) 

U) 

(3) 

(4) 

(5) 

(G) 


1904] 27 Mad. 386. 

1893] 16 Mad. 333=2 M. L. J- 279- 
1910j M. W. N. 428=7 1. C. 69/. 
1870] 5 M. H. C. 6. 


1872 

1876 


7 M. H. C. CO. 

1 Mad. 205 (F.B.). 


decision was questioned in Secretary of 
State V. Nunja (7). 

Mr. Krishnaswami Iyer really bases his 
case on the theory of a lost grant. He 
admits that no specific user for 60 years 
has been proved such as would establish 
a right against Government under the 
Easements Act. But he says, relying on 
the dissenting judgment of Innes J., 
(supra) that a lost grant should be pre¬ 
sumed in a case of this sort where for a 
very long time enjoyment of this extra 
water is proved. It is pointed out by 
Goddard (Easements, 8th Edition, p. 16l) 
that the doctrine can only be applied to 
easements which could, if the evidence 
were sufficient, be claimed by prescription 
at common law, and the expedient of 
presuming a lost grant is only appli¬ 
cable to cases where the evidence or some 
technicality prevents the application of 
the principle of prescription at common 
law, to which it is only ancillary. It is 
of course clear that S. 15 of the Ease¬ 
ments Act is not exhaustive and does 
not preclude other titles or modes of 
acquisition. In Muthu Goimdan v. 
Ananta Goundan (8) and Secretary of 
State v. Venkata Beddi (9) it was held 
that Government pnust make adequate 
arrangement for irrigation where a 
soui'ce of supply has been in use for a 
very long time. The Court said that 
cases may arise where a lost grant may 
be presumed though they held there was 
no sufficient evidence there for that pur 
pose. cf. : Badduluru Nagayya v. Bachn 

Chenchuramayya (lO). 

It must be noticed that the enjoyment 
whether under the Prejcription Act 
or whether it is relied on to estab¬ 
lish a lost grant, must be “as of right” 
and the question is whether the right of 
the ryot to his customory supply of 
water by whatever means the Govern¬ 
ment chooses to put the water on the 
land {Muhanakali Lakshmiah v. Kar- 
nam Narayanappa) (ll) can give him 
such right. In ordinary cases of prescrip¬ 
tion, either a right of way or right to 
water, it is essential that the way or 
water should be in one definite direction 
or channel from one point to another. 

(7) [1882] 5 Mad. 163, 

(8) [1915] 29 M. L. J. 685=2 L. W. 1107= 
31 L C. 528={1916) M. W. N. 113. 

(9) [1901] 11 M. L. J. 75. 

(10) [1917] 33 M. L. J. 674=44 I. 0. 626= 

(1917) M. W. N. 863. 

(11) [1918] M. W. N. 276=45 1.0.80. 
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The right of "way generally over another 
person’s land is unrecognized in law, 
and the right to water not contained 
in a definite channel, either natuial 
or artificial, is equally unknown to law. 

It is admitted in this case that 
the channel is artificial and was at 
some time or another constructed by 
Government. The channel is therefore 
undoubtedly a Government channel. 
The question is ; Can the ryot, under the 
decisions concerning him which I have 
set forth, be said to acquire any rights in 
water as against Government beyond the 
right to insist that his customary and 
necessary supply is not diminished ? The 
irrigation supply for the plaintiff’s land 
is admittedly the Anabhogi channel, 
and the question is whether this chan¬ 
nel, having been permitted to be aug' 
mented at certain seasons of the year 
by an additional supply from the Valkudi 
channel, gives the ryot any rights that he 
can enforce as to the water supply. 

Reliance was placed by the learned 
Government Pleader on Gavad v. Martyn 
(12) where a stream was made to flow 
over the defendant’s land by the opera¬ 
tion of miners who had nob permanently 
abandoned their right of control over the 
water in the stream when the plaintiff 
diverted it to his works. The latter 
used it uninterruptedly for 20 years, but 
such user was held no evidence that the 
land from which the water was sent had 
become subject to the servitude of being 
bound to send it on to the land of the 


neighbour below. That seems to me a 
very similar case to this. Valkudi being 
also artificial and the property of Gov¬ 
ernment, could not the latter take other 
steps if it chose to dispose of the surplus 
water in that channel than by keeping 
open the ventM ? In Wood v Woo<l (13) 
it is true that the artificial enjoyment 
depended on temporary ciroumstanoos, 
but it was held that tlie right to an 
artificial watercourse must depend on 
the character of the latter and upon the 
circumstances under which it was created, 
which oirouinstanoes may show that one 
party never intended to give, nor the 
other to enjoy, the use of the stream as 


a matter of right. The House of Lo 
in v. Hodyson's Kingston Brt 

^/'y Co. ( 14) held that the user m 
U5M U4K. aon. ~ 

(la) XS4 E. R. 1047. 

(U) [leosj A. 0. ij*9=s:7a u J, ch. ms:: 
U T, 098=19 T. R. 458=59 \Y. R. 1 


be as of right, and if the enjoyment is 
equally consistent with two reasonable 
inferences enjoyment as of right will not 
be established see Hanna v. Pollack (15) 
and Augus v. Dalton (16) where Cotton 
L. J., observed referring to the means by 
which an easement is capable of being 
acquired independently of the prescrip¬ 
tion test and they are either an enjoy¬ 
ment beyond living memory from which, 
in the al3sence of evidence to the con- 
tary, enjoyment before the time of legal 
memory would be presumed or by en¬ 
joyment from such a time as could be 
sufficient in the absence of evidence to 
the contrary to justify a presumption of 
a modern grant that had been lost. 

It is not alleged that either of these 
conditions has been fulfilled in the! 
l>resent case. It therefore appears to me 
that where the evidence does not prove a 
sufficiently long enjoyment under the 
Easements Act, it is difficult to say that 
the same evidence must be held sufficient 
to prove an immemorial user such as 
would support the fiction of lost grant, 
and particularly in this case 'where the 
channel is Government property and the 
only right of the ryot is to have a suffi¬ 
cient supply of water brought on to his 
land. I quite agree that if the ryot can 
show that, owing to new irrigation 
arrangements by the Government, the 
supply is insufficient for his cultivation 
he may have a cause of aetion. Here it 
has been found by the lower appellate 
Court that no damage has been sustained 
and it appears to me that I am bound by 
that finding although an attempt has 
been made to show from oerlain statistes 
that the outturn has been less since the 


vent M was closed. But Mr. Krisbna- 
sami Iyer says proof of damage is un¬ 
necessary because in McCartney v. 
Londonderry and Loughirlly Baihray 
(l7) it was held that any act which 


injures another s right and would oe 
evidence in future in'favour of the wiorg- 
doer may give ground for an action 
without proof of any sj eeitic injury. 

That of course may be so in case an act 
injures another's right. But under all 
the circumstances of this case, 1 cannot 
say that any such injury has OLVurred. 

I am not able to say that an\ more 
weight i s to be attached to the plaintiff's 

[1900) 'i Ir. 664. 
tl6) 4 Q. B. n. 185. 

(17) U9043 A. C. 301=73 L, J, V. C. lU U 
T, 105=53 W. R. 385. 
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case tihafe this surplus water has been 
overflowing from Valkudi for a number 
of years into the Anabhogi channel than 
to the defendant’s case that the overflow 
was never intended to supplement the 
Anabhogi supply, but was merely a 
drainage vent for Valkudi ; in other 
words that Government never gave up 
control to this extra supply. 

It seems to me that just bscause tne 
plaintiff has had the benefit of an 
extra amount of water for a long time 
(by extra amount of water I mean some 
thing more than he would ordinarily be 
entitled to as a ryot) he is not entitled 
to insist that that extra supply 
should be continued. It may be, as_ the 
learned Judges say in The Secretary of 
State V. Venkata Reddy (9) that under 
certain circumstances a lost grant may 
be presumed in favour of a ryotwari 
holder. 

But in the state of the findings 
on the evidence here, I cannot say 
that there are any grounds for decid¬ 
ing this point in favour of the appellant. 
I do not think in the first place he has 
established that his enjoyment of this 
extra water was as of right as, in my 
opinion, the flow of water bo the plain¬ 
tiff’s land was not bound to be supplied 
in the same channel and was not bound 
to be of any particular quantity, and it 
was also regulatel by the contract bet¬ 
ween the ryot and the Government, 
Reference may also be made to S. 2 (a) 

of the Easements Act whereby nothing is 
deemed to derogate from any right of the 
Government to regulate the collection, 

retention and distribution of the 
flowing, collected, retained or distributed 
in or by any channel or other work con 
sbructed at the public expense for irriga¬ 
tion. . .. 

I therefore think that the appeal tails 

and must be dismissed with costs of 

1 st rejpmdent and 2nd respondent (.two 

sets) in this Oourt. 

Appeal dismissed. 
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Phillips and Ramesam, JJ. 

M, G. Chegganmull Sowca'i —Plaintiff- 
Appellant. 

V. 

Desur Manicka Mitdaliai —Defendant- 
Respondent. 

Original Suit Appeal No. 9 of 1924, 
Decided on 15th October 1925, against 
the decree of Ooutts-Trotter, J., in Civil 

Suit No. 58 of 1923. 

^ {a) Contract Act. S. 59— Until creditor has 
appropriated, debtor can give intimation of appro¬ 
priation and then creditor has no choice—If cre¬ 
ditor appropriates and Informs debtor, debtor too 
has no choice~“Creditor can alter appropriation If 
debtor is not informed already. 

If the defendant does not intimate his wishes 
along with the payment there is a chance of the 
creditor making an appropriation and'inti mating 
to the debtor and thus shutting the mouth of the 
debtor for ever. But where the creditor has not 
made any appropriation, the debtor can make the 
appropriation which he wishes, some reasonable 
time after, say. a week, or a month, or three 
months. It may ba said that whenever he inti* 
mates such a wish after a reasonable interval it 
forms part of the same transaction as the pay* 
ment. The words *' with an intimation ’’ in S. 
59, Contract Act, are not inconsistent with an 
intimation, aftar a reasonable interval. So 1°®S 
as both have not made an appropriation the 
debtor cau intimate the appropriation he wishes 
to the creditor later on. So long as the appro¬ 
priation is not communicated to the debtor, tlie 
creditor can alter it afterwards, thereby showing 
that an unoommunicated appropriation is not 
complete as between both parties. If it is so oom- 
plet?, one cannot alter it. Unless both parties 
have known of the entry it is not complete as bet¬ 
ween both the parties. It is difficult to see why 
an uncommunicated appropriation in an account- 
book should be binding on the debtor, but the 
creditor may be at liberty to alter ir. The creditor 
has the right of election ‘ up to the very last 
moment and he is not bound to declare his 
election in express terms. He may declare it by 
bringing an action or in any other way that 
makes his meaning and intention plain. Where 
the election is with the creditor, it is always his 
intention, expressed or implied or presumed, and 
not any rigid rule of law that governs the appli¬ 
cation of the money. The presumed intention of 
the creditor may no doubt ba gathered from, a 
statement of account or anything else which 
indicates an itnention one way or the other and 
is communicated to the debtor, provided there are 
no circumstances pointing in an opposite direc¬ 
tion. [P 795 0 1, 2] 


(6) Negotiable Instruments Act, Ss. 68 and 69 
—“ Place” includes *' places”. 

The word “ place ” must be construed as in¬ 
cluding “ places ” as it would be anomalous to 
require presentment, if one place is mentioned, 
but none, if two places are mentioned. If more 
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tli^a oae pl-fccs is msiitioaoi there must be 
presentmeut at one or other of those places. 

[P 796 C 2] 

M A. Tirunarayanachari and K. B, 
Ra^nganatha Aiycn —for Appellant. 

r. S. Gooindachari and Bangaswami 
Aiyangar —for Respondent. 

Ramesam, J. —This appeal arises out 
of a suit to reeover money due on two 
promissory notes. The plaintiff is 'the 
appellant before us, the learned trial 
Judge having dismissed the suit except as 
to Rs. 800 admitted due by the defendant 
and deposited by him in Court. The suit 
was filed on the 21:th of January 1923, 
under the summary procedure. The'de¬ 
fendant applied for leave to defend in 
February. Leave was granted on the 5th 
of March and the written statement of 
defendant was filed on the 15th of March. 
The two suit promissory notes are dated 
17th December 1921 (Ex. B) and 22nd 
December 1921 (Ex. A) and carry inter¬ 
est at the rate of Rs. 2-13-0 per cent, per 
mensem. The plaintiff and defendant 
ordinarily reside at Tindivanam in ths 
South Arcob District. On the 22nd of 
April 1922, the plaintiff, through his 
Madras vakil, Mr. Mahadeva Aiyar, sent a 
notice demanding the balance due on Ex. 
B (Ex. V). Two days after, the same 
vakil issued another notice, Ex. D, in 
which he mentions that he was really in¬ 
structed by his client to demand ’the 
amount due on both*the pro-notes but that 
one of them was omitted from the first 
demand by mistake, and the mistake hav¬ 
ing been detected the second notice was 
sent. In the second notice he mentions 
that two amounts of Rs. 1,000 each were 
paid on 3rd February and l6th April. The 
defendant, in his reply notice, Ex, VI, 
dated 1st May J.922, and in his written 
statement, pleaded that besides the piy* 
meats admitted by the plaintiff he made 
two other payments, viz., a sum of Rs. 
1,000 on 5bh January 1922, and another 
sum of Rs. 700 on 22nd April 1924. 

I shall first deal with the payment of Rs. 
700. The defendant examined himself 
(D. W. 1) and D. Ws. 2, 3 and 4 to prove 
this payment. D. W. 2 is Krishnaswami 
Aiyar, a clerk in the firm of Srinivasa 
Aiyangar and Sons. He says his-firm 
lent R5. 1,200 to the defendant and that 
the defendant wanted it to give to soma 
Marwari whose name he does not remem¬ 
ber. p. W. 3 is Subramania - Aiyar, a 
olerk in the Official Assignee’s office. He 


saw payment of some amount in 100 
rupee notes by the defendant to plaintiff 
at the gate of the High Court, and he and 
D. W. 4 were present. D. W. 4 corrobo¬ 
rates him. He does not know the number 
of notes, but he saw the counting by the 
plaintiff who said it was seven. Defen¬ 
dant himself swears that Rs. 700 
was paid on 22nd April out 'of the 
Rs. 1,200 borrowed from Srinivasa Aiyan¬ 
gar and Sons. He sent word to the 
plaintiff, who was living at St. Thomas’ 
Mount. The plaintiff has not-gone into 
the box. His clerk produced the account 
books which will be referred to later on 
and he does not know anything personally 
about these transactions. The defendant’s 
ledger (Exs. 1 and 1-A) supports him. 
The result is we must believe the evi¬ 
dence adduced for the defendant and find 
that this payment of Rs. 700 has been 
proved. It follows that the plaintiff is 
not an honest man. 

The other payment of Rs, 1,000 is ad¬ 
mitted by the plaintiff before us and also 
in the Court below at the time of trial. 
But his contention with respect to ij is 
that it was credited by him towards a 
third pro-note executed by the defendant 
to the plaintiff on 5th November 1921, 
for Rs. 1,000, carrying interest at 2 per 
cent. The defendant, in his affidavit 
(date:l 23rd February 1923), which he 
tiled for obtaining leave to defend, men¬ 
tioned in para. 5 : 

The accoiiat-boDk ot tlia plaintiS himsslf may, 
if produced, substantiate the paymeut ot the said 
sum of Rs. 1,700. 

In the counter-affiiavit of the plaintiff, 
para. 2, the plaintiff said : 

I deny that the defendant paid the sums of Rs. 
1,000 aud Rs. 700 referred to iu paragraphs 4 and. 
5 of the affidavit and say that the said pavments 
are absolutely hilse. 

This statement of the plaintiff is now 
sought to be explained by his advocate 
as meaning that the payments towards 
the suit pro-notes were meant to be de¬ 
nied and not the fact of payment itself so 
far as the payment of Rs. 1.000 is con¬ 
cerned. Even with this explanation, as 
far as the payment of Rs, 700 is con¬ 
cerned, I have already found that the 
statement must be false. As to the other 
payment, seeing that the defendant, who 
sent the amount through his son, who 
signed in the plaintiff’s account book and 
who must have informed his father of the 
entry, refers to the fact of entry in the 
account book iu paragraph 5 of* his affi- 
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davife and that the plaintiff himself relied 
on such account books at the trial to 
prove the credit towards another pro- 
note. I find it difficult to believe that the 
plaintiff, assuming that he is dishonest, 
meant to deny the payment of Rs. 1,000 
on 5 th March 1923. It seems to me un¬ 
likely that he meant to deny both pay¬ 
ments on 5tn March and afterwards in 
August during the time of trial meant to 
admit one of them. It seems to me that 
the affidavit of the plaintiff, who is a 
Marwari, was drafted for him by a care¬ 
less pleader or pleader’s clerk and signed 
by him without realising ■ its full import. 
I make these i*emarks not for the purpose 
of establishing that the plaintiff is an 
honest man—and with the other finding 
he cannot be made honest—but merely to 
know what the probability is. Whatever 
it may be, we have got the fact that he 
admits payment of Rs. 1,000 and the only 
question is whether there is a legally 
binding appropriation of the payment to¬ 
wards another pro-note. This other pro- 
7iote was mentioned to the defendant in 
his cross-examination and he was asked 
to produce his day-book of that date. But 
he said he has not got it. The day-book 
produced by him begins from 21st No¬ 
vember, but its non-production is imma¬ 
terial. He admitted the pro-note after 
he was sliown the entry in the plaintiff s 
book signed by the defendant’s son. He 
said : 

This pro-note amount was not borrowed for my 
business. You may look into my account. The 
entry is signed by my son R.imalingam. I might 
have borrowed another amount from the plaintiff 
on 5th November 19^1. (By Court) I did borrow - 
it. I have been keeping separate ledgers. There 
is a ledger prior to the one I have filed in Court, 
but it baloligs to my own business, while the one 
I have filed belongs to the joint business. Prior 
to November 1921 I have got a day-book for my 
own business. There is also a ledger page main¬ 
tained for my dealings with the plaintiff for that 
period. The balance due on that ledger has been 
brought over to this ledger. It would .have been 
entered in all other ledgers like that.^ That is 
pi-dd)’ business, joint business, and this is groun 
nut business. In regard to my own business there 
would have been nothing there prior to November 
1921, and so it would not have been brought for¬ 
ward. 

This deposition shows that the defen 
dant admitted the pro-note of 5th Novem¬ 
ber 1921, after some hesitation, but 
gesbs that it is connected with some joint 
businesa w.hicli is a paddy business. He 
does nob say who the other partner is, nor 
does lie say that the pro-note was signed 


by himself and the other partner. Nor 
does he say that the plaintiff knew it was 
a business joint between defendant and 
another. I do not suggest, by referring to 
his hesitation, that the defendant is dis¬ 
honest. I am satisfied that he has been 
honest throughout this case. But he 
hesitated at first probably because he was 
afraid that the entry signed by his son 

may bind him as an appropriation to¬ 
wards the other note. The defendant's 
son was examined as D. W. 5. He was in 
school in the year 1921. He says his 
father gave him Rs, 1,000 and he paid it 
to the plaintiff but did not get any doou- 
menfor pro-note. In cross-examination 
he admits his signature under the entry 
in plaintiff’s day book. Ex. C, which 
shows that the amount of Rs. 1,000 was 
credited towards the pro-note of 5th No¬ 
vember 1921. He was then asked : Q.— 
You told your father what you wrote 
here ? A.—No.” This question suggests 
that he wrote the whole entry. It is 
true that the question is a double ques¬ 
tion and that double questions are not 
generally fair to witnesses. But seeing 
that the question was not objected to 
either by the witness or by his vakil, Mr. 
Govindachari, and seeing it is a very 
simple question which is nob apt to con¬ 
fuse a witness, I think it is clear to me 
that neither the witness nor the defen¬ 
dant’s vakil meant to suggest that the 
entry was not written by the witness. 
The only other alternatives are that the 
entry was written by some other person 
but signed by the defendant’s son or theie 
was no entry then but the bare signature 
of the witness taken then and there was 
an interpolation afterwards. There is no 
re-examination of the witness suggesting 
such interpolation. Nor ^id Mr. Govinda¬ 
chari seriously suggest before us, though 
I put the suggestion to him, that the 
entry was interpolated afterwards, 

I cannot imagine that the Judge and the 
practitioners on either side were thinking 
that they were exhibiting the signature 
of the witness only as an exhibit, for such 
exhibit is of no use in the case. I think 
all understood in the Court below that 
the whole entry with the signature was 
meant to be exhibited and that the fact of 
the entry made by the plaintiff was not 
communicated to the defendant. Mr. 
Tirunarayanachari, the learned advocate 
for the plaintiff, contended that the 
notice, Ex. D, may be taken to be a 
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notice of appropriation towards the note 
of 5th November. Bub this contention 
cannot be accepted. Ex. D makes no re* 
ferenoe bo the pro-note of 5bh November. 
It is true that in that notice the pay¬ 
ment of Rs. 1,000 on 56h January was 
nob mentioned as a payment towards the 
suit notes. But it cannot be necessarily 
inferred from this that the amount mast 
have been credited towards the third 
note. There are other alternatives. The 
amount might have been kept in suspense 
or one might imagine that it was a mere 
piece of omission as Ex. D 'already shows 
that the vakil committed other mistakes. 
In Ex. VI the defendant mentions to 
plaintiff that that amount was sent to* 
wards the suit pro-notes. This is the first 
occasion on which an appropriation 
known to both parties ‘is stated. Mr. 
Tirunarayanachari contends that a debtor 
can intimate the appropriation he desires 
only along with the payment or so imme¬ 
diately after it as to form part of the 
same transaction and cannot make his 
appropriation long after the payment. It 
is true that if the defendant does not 
intimate his wishes along with the pay¬ 
ment there is a chance of the creditor 
making an appropriation and intimating 
bo the debtor and thus shutting the mouth 
of the debtor for ever. But supposing 
the creditor has not made any appro¬ 
priation, can it be said that the debtor 
cannot make the appropriation which he 
wishes some reasonable time after, say, a 
week, or a month, or three months ? 

It may be said that whenever he intimates 
such a wish after a roasonanle interval it 
formed part of the same transaction as 
the payment. But should it be imme¬ 
diately after the payment ? I do not 
see why it should be immediately after a 
payment. The words “ with an inti¬ 
mation ” in S. 59, Indian Contract Act, 
are not inconsistent with an intimation 
after a reasonable interval. So long as 
both have not made an appropriation 
I do not see why the debtor cannot 
intimate the appropriation he wishes 
to the creditor lat?r on. Mr. Tiru ■ 
narayanaohari, though ho had first denied 
that a debtor cannot do this, practically 
conceded this in his argument. In such 
a case, he said, the creditor leaves it 
open. If onoe so much is conceded it 
follows that the essence of an appropria¬ 
tion is that it should be known to both 
parties and if not communicated by the 


creditor that it is left open; for, if wej 
hold an uncommunicated entry in ant 
account-book effective, an entry in anj 
informal note-book or a loose piece of' 
paper, or even a piece of paper pub in an| 
envelope and secreted, or even a hare' 
mental resolution to appropriate in a' 
particular way (sworn to by the creditor), 
would bind the debtor. In the case of 
regular account-books generally an ex¬ 
tract of the account-book is sent to the 
opposite party according to the custom 
in commercial circles. In The Mecca (l), 
cited bv the appellant. Lord Herschell 
said at page 292 : 

It is clear that if the appellants bad merely 
entered in their own books an account such as 
was transmitted, it would not have amounted to 
any appropriation by them, and they would still 
have been at liberty to appropriate the payment 
as they pleased, it is equally clear, however, 
that when once they bad made an appropriation 
and communicated it to their debtors, they 
would have no right to appropriate it otherwise. 
What, then, was the effect of bringing the items 
of debt into a single account, and transmitting 
it to their debtors in the manner thev did 


xiiis quotation snows tnat so long as 
the appropriation was not communicated 
to the debtor, the creditor can alter it 
afterwards, thereby showing that an 
uncommunicated 'appropriation is not 
complete as between both parties. If it 
is so complete, one cannot alter it. 
There seems to be an analogy between 
this and the communication of an accep 
tance of an offer of a contract or a revo¬ 
cation. The priciple seems to be that 
unless both parties have known the entry 
it is not complete as between both the 
parties. It is difficult to see why an 
uncommunicated appropriation in an 
account-book should be binding on the 
debtor, but the creditor may be at liberty 
to alter it. At page 294 LfOrd Macnaughten 

Says: 

But it has long been held, and it is now quit^ 

ssttled. that the creditor has the right of electioi: 

up to the very last moment,” .\ud he is uot 
^uud to declare his election iu express t.^ruis. 
He may declare it by bringing an action or in 
any other way that makes his meaning aud 
intention plain. Where the election is with 
tne cr^itor, it is always his intention, expressed 

or implied or presumed, and not anv rigid rule 

Of law that governs the application of the monev. 
The presum^ intention of the creditor mav Tu 
doubt gathered from a statement of acooiini. 
or anything else which indicates an intention 

one way or the other and is communicated tc 
the debtor, provided there are no circumstance* 
pointing in an opposite dilution, 

L J. P. 80—45 W. K. 

GO. =^76 U T 570. 
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The use of the words express, implied 
or presumed,” “communicated,” “indi¬ 
cates an intention ” show that a con¬ 
cealed or secreted entry cannot satisfy 
the requirements laid down by Lord 
Maonaguhten. In Simson^-w* Ingham (2) 

Bayley, J., observed : 

If, indeed, a bDok had been kept for the com¬ 
mon use of both p^,rties as a pass-book, and that 
had been comniunicated to the opposite party, 
then the party making such entries would have 
b36a preclude! from altering that account. 

See alse Friend v. Young (3) and Smith 
V. Betti/ (4) and Ohitby on Oonbracts, pp. 
851 and 852. In the present case, up to 
1st May 1922, neither party communi¬ 
cated his intention to the other. For 
the first time in Ex. VI the defendant 
mentioned that he paid the amount to¬ 
wards the suit nobej. Within four 
months after the payment he repeated 
this in his affidavit of February 1923. 
The plaintiff does nob contradicb it up to 
the trial, I do not see that we must 
infer that he accepted the defendant’s 
wishes, for he was pressing his suit ; but 
it seems to be a piece of foolish and 
meaningless cleverness in not stating his 
own appropriation up to the trial. 

Though I am nob able to infer that the 
payment must be taken bo be appro¬ 
priated by the creditor towards the suit 
notes under the circumstances existing 
on 5bh January 1922, within the mean¬ 
ing of S. 59 of the Contract Act [see 
Famesioar Koer v. Mahomed Mehdi 
Hossein (5)] all the later circumstances 
up to the trial. I think, justify me in 
rejecting the plaintiff’s earlier concealed 
appropriation as ineffective and in hold¬ 
ing that the defendant’s intimation in 
Ex. VI was reasonable in the circum¬ 
stances and binds both the parties. This 
conclusion is nob inconsistent with the 
expressions of Lord Macnaughten in The 
Mecca (l) or of Vaughan Wiliams, Romer 
and Stirling, L. JJ., in Sei/mur v. Pickett 
(6) for the question whether the debtor 

may intimate if the creditor has left it 

open did nob arise and was not con¬ 
sidered in these cases. At first I thought 


(2 2 B and O 65=3 D and R 549=1 B. J. 

<0 S) K. B. 234=26 R. R. 273. 

(3, [18b7] 2 Ch. 421=66 U J. Ch. 737=77 
L. T. 50=46 W. R. 139. 

(4) [1903) 2 K. B. 317=72 L. J. K. B. 

L T 258=19 T. L. R. 602=52 W. R. 137. 

(5) 11399] 26 Cal. 39=25 1. A. 179=2 C. W. N. 
633=7 Sar. 413 (P. C.). 

(G) [1905] 1 K. B. 715=74 L. J. K. B. 413=92 
L. T. 519=21 T. L. R. 302. 


this conclusion is hard on the plaintiff 
for the suit on the other note would now 
be barred. On the other hand Mr.Govin- 
dachari pointed 'out that a suit for 
contribution by him againt his partner 
will now be barred. The result is I 
excluded all questions of hardship from 
my mind in dealing with the case espe¬ 
cially as I have no sympathy with the 
plaintiff. But I may now point out that 
suit on the other note by him will nob 
be barred as the defendant’s deposition 
in August 23 is an acknowledgment of 
that note. Anyhow the plaintiff is not 
now entitled bo recover Rs. 1,000. I 
have dealt with the case at great length 
just as the argument also took a little 
more than the usual time a case of this • 
kind ought to have taken, because I was 
anxious bo deal with the facts and the 
law only on the merits uninfluenced by 
the opinion which we have formed about 
plaintiff’s honesty with reference to the 
other payment. It is admitted that the 
interest due to plaintiff is still due. 
The amount of interest was' admitted 
also in Ex. VI in May 1922, No arrange¬ 
ments were made for paying it up to the 
date of suit, and even after the suit 
defendant deposited only the principal 
amount of Rs. 800 and not interest, thus 
necessitating the appeal. But Mr, Govin- 
dichari contends for the defen ianb 
that the suit does not lie in Madras. 
He refers to Ss. 68 and 69 of the Nego¬ 
tiable Instruments^^ Act, and the suit 
notes mentioned “ in Madras or any 
place where you have your shop as the 
place of payment.” The only specified 
place is Madras. But the other clause 
might cover a number of other places. 
Mr. Tirunarayanachari argued that 
Ss. 68 and 69 do nob apply as more than 
one place is mentioned. But the word 
” place ” must be construed as including 
“ places ” as it would be anomalous to 
require presentment if one place is men¬ 
tioned bub none if two places are men¬ 
tioned. If more than one place is men¬ 
tioned there must be presentment at one 
or other of those places. The demand 
by Ex. D does not amount to a P*^®sen^ 
ment. The result is strictly the plaintiff 
has no right of action to sue without 
presentment, but the defendant did not 
bake the point in this shape, namely, 
that the plaintiff has no right to sue, but 
raised only the question of jurisdiction. 
I do nob see how these sections can help 





the defendant ou the particular plea he 
has taken. The object of presentment 
seems to be to give the defendant an 
opportunity to payi and until present* 
moot no right to sue arises. But the 
l^egotiable Instruments Act does not 
provide that after presentation at one of 
several places that one place to the 
exclusion of others is the place which 
determines jurisdiction for a suit. 

Nor do I find any such provision in the 
corresponding English Law, S. 87 of the 
Bills of Exchange Act. The section of 
the Civil P. G, which mentions the place 
of performance of the contract also as 
giving jurisdiction^ stands and is un¬ 
affected by Ss. 68 and 69 of the Negotiable 
Instruments Act, an Act which has noth* 
ing to do with the questions of jurisdic* 
tion. I must, therefore, disallow the 
plea of the defendant, a plea which is 
important only on the question of Costs. 
If the defendant’s plea had been upheld 
we would disallow all costs to plaintiff 
while giving a decree for interest, but as 
it is by tbe defendant's waiver of plea of 
right of suit that the plaintiff is able to 
get a decree for the balance of principal 
and interest I must disallow plaintiff’s 
costs in the Court below. But the 
defendant’s omission to admit the in¬ 
terest or deposit has necessitated the 
appeal. I therefore award plaintiff pro¬ 
portionate costs on the amount of inter¬ 
est in appeal only. The result is the 
plaintiff will have a decree for the 
amount of Interest due up to the date 
of deposit of Rs. 800 in Court with 
further interest on it from the date of 
the lower Court’s decree at 6 per cent, 
up to date of payment. Plaintiff will 
have proportionate costs in appeal only 
on such amount. He will pay defen¬ 
dant's costs on the rest of his claim 
throughout. 

Phillips. J .—I agree, un the ques¬ 
tion of jurisdiction I entertain some 
doubt, but I am not prepared to differ 
from my learned brother’s opinion. I 
aooordingly oonour in the order proposed 
by him. 

Decree modified. 
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Devadoss and Wallace, JJ. 

Sri Rajah Satrucharla Gangaraja 
Bahadur Garu and oik err. —Defendants 2. 

4 and 8—Appellants. 

V. 

Sir Sri Sri Ramachandra Deo Garut 
Rajah of Jeypore and another —Plaintiffs 
—Respondents. 

Appeal No. 179 of 1924, Decided on 
25th November 1925, from the order of 
the Sub-J., Vizagapatam, D/- 20th Febru¬ 
ary 1924. 

Civil P. C., O. 40, B. 1—Property not in suU — 
No personal decree likely to he passed against owner 
— Beceive.r cannot be appointed. 

Where there is no personal decree against the 
person and when there is no reasonable chance 
of a personal decree beiog passed against him in 
the near future, there is no reason why the person 
should be deprived of the possession of the 
estate which is not in any way connected with 
the property in the suit and a Receiver appointed 
for it. ■ [P. 797, C. 2J 

Y. Suryanarayana —for Appellants. 

P. Somasmidaram —for Respondents. 

Devadoss, J. —This is an appeal 
against the order of the Subordinate 
Judge directing the appointment of a 
Receiver in respect of the Pedda Merangi 
estate. The plaintiff has obtained a 
mortgage decree for a very large amount 
against the appellant. It is said that the 
personal remedy is outstanding, but no 
personal decree has yet been passed 
against the appellant. The allegation of 
the plaintiff is that the mortgaged pro¬ 
perty would not fetch even half the 
amount of the decree. Granting for 
argument’s sake that it is so, we do not 
see any reason why the Court should 
appoint a Receiver for property which is 
not the subject-matter of the suit. The 
appellant succeeded as reversioner to the 
estate of a certain minor and the Pedda 
Merangi estate descended to him from 
the minor after the mortgage suit was 
filed. In these circumstances we do not 
see any justification for the apjKiintment 
of a Receiver for Pedda Merangi estate 
and for depriving the appellant of the 
possession of that estate. 

When there is no personal decree 
against the appellant, and when there i> 
no reasonable chance of a personal decree 
being passed against him in the near 
future, we do not see why the apj^ellant 
should be deprived of the possession of 
the estate which is not in any way 
connected with the property in the 
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We, therefore, set aside the order 
appointing a Eeceiver, but to prevent the 
appellant from alienating the property in 
order to defeat any personal decree that 
may be obtained by the plaintiff against 
him, we direct that he should be res¬ 
trained by an injunction from alienating 
the whole or any portion of the Pedda 
Merangi estate. 

There was a conditional attachment 
pending the disposal of the Eeceiver 
application. If the attachment has 
lapsed it will be open to the plaintiff to 
apply to the lower Court to attach the 
property and the Subordinate Judge will 
dispose of snch an application on its 
merits. 

The appellant will have the costs of the 
appeal here and in the lower Court. 

Order set aside. 
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Jackson, J. 

Vice-Chairman, Chidambaram Muni- 
cipality —Defendant—Petitioner. 



Ganasambandh am Pillai —Plaintiff— 
Eespondent. 

Civil Revision Petitions Nos. 854 and 
So5 of 1925, Decided on 28th October 
1925, against the order of the Dist. 
Munsif, Chidambaram, in I. A. No. 1005 
of 1925. 


Jitrlsdiction—Special trilninal created by an 
Act—Civil Court cannot deal with cases under the 
Act unless special tribunal refuses to Act. 

Where a special tribunal out of the ordinary 
course is appointed by an Act to determine ques¬ 
tions as to rights which are the creation of that 

Act then except so far as otherwise expressly 
provided or necessarily implied, that tribunal’s 
jurisdiction to determine tbosa questions is exclu¬ 
sive If this tribunal bad functioned and given 
a decision, whether right or wrong, the civil 
Court would have no jurisdiction. It is only 
when the special tribunal has refused to function 
That a civil Court exercises the jurisdiction which 
the DroDer tribunal has failed to exercise. A. R. 

475 and 31 Som, 604 Foil. [P 798 C ‘2] 

T. a. Ramachandra lyei for Peti¬ 


tioner. 

Patanjali Sastri—iov Eespondent. 

Judgment —The petitioner seeks to 
^efc aside two orders of the District 
Munsif of Chidambaram, one ordering the 
production and the other ordering the 
:^ttachment and seizure of the ballot 
boxes in the election of a Councillor for 


the 4th ward of the Chidambaram Munici¬ 
pality, There is no ground for presumption 
from the record at this stage of the 
proceedings that the District Munsif had 
any jurisdiction to interfere with the 
ffnal election. It seems that when the 
final list of valid nominations was posted 
in'accordance with Election Rule 5, the 
respondent found that his name had been 
omitted. Accordingly he filed O. S. 
No. 502 of 1925 in the Court of the Dis¬ 
trict Munsif of Chidambaram. His 
remedy would have been to refer the 
matter to the Local Government under 
R. 31 or to have filed an election petition 
under R. 1 of the Election Dispute Rules. 
As Mr. Justice Wallace observes in Sarvo- 
thama Rao v. Chairman Municipal Coun¬ 
cil Saidajyet -(l) it: is impossible in 
deciding the propriety of an injunction to 
avoid deciding on the maintainability of 
the suit and it is better if the Court 
concerned decide the two questions to¬ 
gether, But the Munsif does not seem 
to have addressed his mind to this ques¬ 
tion of jurisdiction. 

The law is quite clear, and is set forth 
both in the Madras ruling quoted above, 
and in Bhaishankar Nanabhai v. Muni' 
cipal Corporation (2) where a special 
tribunal out of the ordinary course is 
appointed by an Act to determine ques¬ 
tions as to rights which are the creation 
of that Act, then except so far as other¬ 
wise expressly provided or necessarily 
implied, that tribunaTs jurisdiction to 
determine those questions is exclusive, 
Bhaishankar Nanabhai v. Muncipal 
Corporation (2). If this tribunal- had 
functioned and given a decision, whethed 
right or wrong, I am clear*that the; 
civil Court would have no jurisdiction. 
It is only when the special tribunal has 
refused to function that a civil Court exer¬ 
cises the jurisdiction which the proper 
tribunal has failed to exercise Sarvo- 
thama Rao v. Chairman, Municipal 
Council, Saiclapet 11). 

It is idle for 'the respondent to com¬ 
plain that if that is the law, dfc deprived 
him of the speedy and drastic remedy 
which he personally desires. It is only 
under the statute that he has any rights 
at all in this matter, and he must; 
submit to the whole statutory scheme, 
instead of accepting the privileges and 
r epudiating disabilities. It is an essential 

(1) A. I. R. lf'23 Mad. 475. 

(2) [1907] 31 Bom. 604=9 Bom. L. R. 417. 
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conditipn of those rights that they should 
be determined in the manner prescribed 
in the Act to which they owe their 
esistenoe. In such a case there is no 
ouster of the jurisdiction of the ordinary 
Courts for they never had any ; there is 
no change of the old order of things ; a 
new order is brought into, being 
Bhaislia7ikar Nanahhai v. Municipal Cor- 
poraiion (2). Nor are the reasons for the 
statute far to seek. 

It is a positive practical necessity that 
these elections should be held and com¬ 
pleted without being delayed at every 
stage by some person who considers that 
he has a personal grievance ; and it is 
highly important that the; ordinary 
Courts of law should be kept entirely 
immune from the excitement that elec¬ 
tions invariably generate. It would be 
deplorable if Munsifs’ Courts were to 
become the storm-centre of disputed 
elections. If these principles require 
illustration the present case could hardly 
be bettered. An election has been held 
which ought not to be delayed because a 
Chairman has to be elected in November 
yet all the ballot boxes for one ward are 
in the Munsifs Court, and the Munsif has 
plunged into the fray not only with the 
fervour but with the vocabulary of the 
hustings. The respondent made yet a 
third application to have the taking of 
the votes stopped by the injunction, and 
the Munsif ordered that the election 
should not proceed without the resijon- 
dent as candidate, whereupon the 
Chairman added his name as a candidate 
and proceeded. The Munsif describes 
this act, which was certainly not in con¬ 
travention of the plain terms of his order 
as an insult and gross insubordination. 
Evidently he regards himself as the 
authority in supreme control of the 
election, and the various other function¬ 
aries are his subordinates ; and it is 
precisely to avoid putting the Courts 
of Law in this intolerably invidious 
position that the Legislature is careful 
to appoint special tribunals and to 
exclude the ordinary jurisdiction. 

, I find that the orders in question were 
passed without jurisdiction and order the 
District Munsif of Chidambaram to 
restore the ballot boxes to the proper 
authority. The injunctions are oanoel- 
lodi costs to petitioners. 

OiYfsr s$t aside. 
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Devadoss and Waller, JJ. 

Bangarammal —Petitioner. 

V. 

Bamanuja Iyengar and others —Res¬ 
pondents. 

Appeal No. 45 of 1923 and Civil Re¬ 
vision Petition No. 938 of 1923, Decided 
on 28th October 1925, from an order of 
the Sub J., Chingleput, D/- 8th August 
1922. in M. P. No. 398 of 1920. 

Clvtl P.\C.. S. 92 —Appointment of trust 
tinder tentative scheme providing not for his 
removai—He can only be removed by regularjuit — 
Any other order of removal is not one In execu¬ 
tion and so not appealable under S. 47. 

Where a tentative scheme provides for the 
appointment 'but mot the removal of a trustee 
appointed under it, such trustee cannot be re¬ 
moved except by a regular suit under S. 92. 
Any order ^removing such a trustee other than 
by a regular suit is without jurisdiction and is 
not appealable as it is not an order in execution : 
A, L R. 1925 P. C. 155, Foil. [P. 799, C. 2] 

C. V. Ananthakrishyia lye? —for Peti¬ 
tioner. 

V. Krishna Moha}i and T. P. Srini- 
vasachari —for Respondents, 

Waller, J.—In O. S. No. 8 of 1911 

a scheme was drawn up for the adminis¬ 
tration of the Tiruvadandai temple. It 
consisted of five clauses, the last of which 
provided that: 

The scheme shall work tentatively for three 
years and may be mpdified hereafter by the 
on the motion of the trustees, the sobha or anv 
person interested. 

Nothing further appears to have been 
done by anyone thereafter and the ten-! 
tative scheme remained in force till 1920, 
In that year an application was presen¬ 
ted to the Court for modification of the* 
scheme, coupled with a prayer for the, 
removal of the Defendant No. 3 from' 
the trusteeship of the temple. In the! 
result, the Court framed an entirely new! 
scheme and granted the prayer for thei 
removal of the Defendant No. 3. It is! 
against this last part of the Court’s order! 
that she appeals. The original schemd 
made no provisions for the removal of a 
trustee and it seems to us clear that the 
Colirts had no power to remove Do-I 
fendant No. 3 except on a suit brought 
mr the express purpose under S. 92, Civil! 
P. C. The order of the Subordinate! 
Judge was. therefore, made without' 
jurisdiction. 

It is, however, argued that .no appeal 
lies against it. It has hitherto been the 
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practice to treat orders of this kind as 
orders passed in execution and appeal- 
able as such. The Privy Council has, 
in a recent decision ruled that ?^uch 
orders do not come under S. 47, Civil 
P. C.: Seoiik Jerancliod Bhogilal v. Dakore 
Temple Committee (l). We must hold 
that Defendant No. 3 has no right 
of appeal. We see no reason why she 
should not be allowed to convert her 
appeal into a revision petition and it is 
converted accordingly. The order remov¬ 
ing her was'passed without jurisdiction 
and it is set aside with costs. 

The additional Court fee paid by peti¬ 
tioner will be refunded. 

Devadoss, J. —I agree. 

Appeal dismissed, 

" dr A. I. R.'l925 P. C. I 55 I 
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Devadoss, J. 

Municipal Council, Rajahmundry — 
Defendant—Petitioner. 

V. 

Nidamai’ti Jaladurga Prasadarayudu 
and another —Plaintiffs—Respondents. 

Civil Revision Petitions Nos. 375 to 
377 of 1924, Decided on 4th February 
1926, from the decrees of the Principal 
Dist. Munsif, Rajahmundry, in S. C. S. 
Nos. 398, 721 and 733 of 1923, respec¬ 
tively. 

Madras Distric.t Municipal Act (1920), S. 80— 
Rate of tax to he levied must be specified. 

When the Municipal Council proposes to levy 
a tax it must make the people understand at 
what rate it is going to collect the tax as provided 
for by the District Municipalities Act in Sch. 4 
or anything of the kind. [P 800 C 2] 

V. Bamadass —for Petitioner. 

C. Rama Rao —for Respondents. 

Judgment. — C. B. P. Mo. 375 of 
1924.—This is an appliertion to revise 
the order of the Principal District Mun¬ 
sif of Rajahmundry. The petitioner is 
the Municipal Council of Rajahmundry. 
The respondent was assessed to profes¬ 
sion tax and he brought a suit for the 
recovery of the amount collected from 
him on the ground that the collection 
was illegal. The main contention in 
the case is whether the Municipal 
Council published a notification as re¬ 
quired by S, 80 of the District Muni¬ 
cipalities Act. Under that section, when 
a Municipal Conncil shall have deter¬ 
mined under the provisions of Ss. 78 
and 79 to levy any tax or toll for the 


first time, or at a new rate, the Chairman 
shall forthwith publish a notification in 
the District Gazette and by beat of drum 
specifying the rate at which the tax or 
toll shall be levied from a date to be 
specified in the notification. The noti¬ 
fication published by the Municipal 
Council on the 16th October 1920, was 
to the following effect: 

This (i. e., profession) tax will be levied at the 
maximum rates in Sch. IV of the District Muni- ■ 
cipalities Act {V of 1920). 

This notification does not comply with 
the requirements of S. 80. What the 
Municipal Council published amounted 
to only that the profession tax will be 
levied at an increased rate. It ought 
to mention in the notification the rate 
at which the profession tax was going 
to be levied. Instead of that the 
Council published a notification to the 
effect that it would collect at the maxi¬ 
mum rates in Sch. IV. The reference 
to Sch. IV is not a sufficient compliance 
with the clear terms of S. 80 ; for that 
section says the i*ate at which the tax 
is to be levied should be mentioned. I 
think this is a serious defect in the 
notification published and it cannot be 
cured in any way. When the Municipal 
Council propose to levy a tax it must 
make the people understand at what 
rate it is going to collect the tax and 
should not simply say it is going to 
collect the tax as provided for by the 
District Municipalities Act in Sch. IV 
or anything of the kind. On this point 
the plaintiff was entitled to succeed and 
the District Munsif was right in holding 
that the Municipal Council could not 
collect the tax when the notification did 
not comply with the requirements of the 
law. The revision petition is dismissed 
with costs. 

After delivering the judgment my 
attention is drawn to a judgment of 
Mr. Justice Jackson in Krishna Jute and 
Cotton Mills Co., Ltd., Bllore v. Mtcnici’ 
pal Council, Vizianagaram (l) and I am 
glad to find that I am in agreement with 
him. 

C. R. P. Nos. '376 a7id 377 of 19.24.— 
Same order as the above in the above 
two petitions but the respondent will 
have his costs only in C. R. P. No. 377 
of 1924. 

Petitions dismissed. 


(1) A. I. R. 192G Mad. 152. 
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Chowdappa Gounde) —Creditor—Ap 

pell ant. 


V. 

Kaihaperumal Pillai and others —Res* 
ponents. 

Appeal No. 364 of 1923, Decided on 
25th January 1926, from the order of the 
Dist, J., Coimbatore, D/* 13th December 
1922, in I. A. No. 558 of 1922. 

4 

iis (a) Provincial Insolvency Act (1920), 5. 75 
•^Individual creditor can always appeal whether 
Official-Receiver appeals or not and whether ap¬ 
pellant's Interests are or are not homogeneous with 
those of other creditors. 

In original proceedings in the insolvency 
Oonrt in whioh an individual creditor’s individual 
interests are concerned, and are opposed to the 
interests of other creditors so tbat the Official 
Receiver cannot represent the individual credi* 
tor’s individual claims, a motion may be made 
by the individual creditor and an appeal may be 
made by him also ; but when in the original pro¬ 
ceedings the individual creditor’s interests are 
homogeneous with those of the rest so tbat the 
Official Receiver can represent all, the proper per¬ 
son to move is the Official Receiver and the in¬ 
dividual creditor cannot move unless there is a 
decision of the Official Receiver against him under 
which he can come up under S. 68. Butin the 
matter of appeals an individual creditor can al¬ 
ways appeal whether or not the Official Receiver 
does J but if in the matter of appeal his interests 
are homogeneous with those of the rest of the 
creditors, then in such a case he must make his 
petition a representative petition on ^half of all 
the creditors : A. L R. 1924 Mad. 345 ; 39 All. 
152 and 2 Pat. L, J. 101, Expl. ; 40 Mad. 630 
and A. J. R. 1922 Mad. 246, Dlst. 

The fact that the appellant was not, in his 
individual capacity, a party to the original peti¬ 
tion, does jjot preclude him from appealing, as 
^should then be deemed as represented by the 
Official Rsoeiver. [P. e^, C. 2, P. 803,*C. 1] 

(5) Provincial Insolvency Act (1920), 8 53 — 
Court's duty. 

The District Judge cannot decline to go into 
the matter of the nominal or fradulent nature of 
the alienation in an application under S. 53. 

, CP. 805, 0. 2] 

L, A. Qovindaraghava Atyar —for Ap" 
pellant. 

T, P. Pamachandra Aiyar and S. P. 
Pikshit —for Respondents, 

Wallace, J. The first question in this 
appeal is whether an appeal lies. The 
Official Reoeiver of Coimbatore in proceed* 
lags in insolvenoy Applied to the lower 
Court under S. 68 of the Provinoial 
Ansolvenoy Aot to declare void against 
aim an assignment or 8ub*leaao in 
1926 W 101 A 102 


favour of the 2nd respondent before it. 
The lower Court dismissed the petition. 
The appellant before us is not the Official 
Receiver, but one of the creditors ; and a 
preliminary objection is taken tbat such 
an appeal by a single creditor is not 
competent. It does not appear that the 
appellant before appealing moved the 
Official Reoeiver to appeal. For the pur¬ 
pose of this argument I assume that the 
Official Receiver was not moved to 
appeal. 

The appellant relies very strongly on 
the general wording of S. 75, aub-Cls. 
1' and 2, which undoubtedly lays down 
that any creditor aggrieved by the deci¬ 
sion of,the District Court may appeal to 
the High Court in a matter of the kind. 
The short guestion then is, is the appel¬ 
lant a creditor aggrieved by this order, 
and does the fact that he did not first 
move the Official Receiver to appeal make 
him any the less an aggrieved creditor ? 

Now, the general scheme of the Act is' 
that in insolvenoy proceedings creditors 
cannot aot individually and independently 
but are represented by the Official 
oeiver who alone may ordinarily take 
action. Clearly, however, the Official 
Reoeiver can act for the whole body of 
the creditors only when the interests of 
the whole body are homogeneous ; if the 
interests of individual creditors conflict, 
then the Official Receiver cannot repre¬ 
sent the interests of the creditor who is 
standing on his individual rights as 
opposed to those of the general body, so 
far as that right is concerned. Such a 
case would occur, for example, when the 
Official Receiver or some creditor wishes 
to have the debt of another creditor 
struck out as fictitious, or when one 
creditor wishes to be ranked as a secured 
creditor, or when an alienation in favour 
of one creditor is sought • to be declared 
void under S. 53 or S. 54 of the Act. In 
such cases it seems to me clear that no 
one but the individual creditor can re¬ 
present his individual interest, as dis¬ 
tinguished from the interest he possesses 
ho^eneous with those of the general 
body of creditors. The general principle 

thus would seem to be that where the 

insolvency proceedings under considera¬ 
tion concerns only an individual creditor 
and hi3 interest, he alone can agiUte the 
matter both in the original Court and in 
the appeal Court. Reference may be 
made in this connexion to the reported 
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ruling in Klucshali Bam v. Bholar Mai 
(l). In such oases, however, fehere would 
ordinarily be an order by the Keceiver 
as representing the general boly of credi¬ 
tors, and a fortiori, the homogeneous 
interests of all individual creditors, inclu¬ 
ding the creditor opposed to him in the 
matter of that creditor’s individual 
claims, unfavourable to the individual 
creditor’s individual claims, and the latter 
would apply first of all to the Court un¬ 
der S. 68 for redress : see Thiruvenkaia- 
chariar v. Thangayiammal (2). But 
where the proceeding concerns the gen j- 
ral interests of the general body of credi¬ 
tors, then individual creditors ai*e not in 
the first instance permitted ordinarily to 
act individually but must be represented 
by and must act through the Ofidcial 
Receiver. What then is the principle to 
be invoked if the Official Receiver, being 
moved on behalf of the general body of 
creditors, refuses to act ? The proper 
principle, as I conceive, has been laid 
down by Gave. J., in Ex parte Kearsley : 
In re Gense (3). It is quoted in extenso 
in Anantanarayana Aiyar v. Sankara- 

narayana Aiyar (4). 

That principle would, prima facie,v 
apply equally to proceedings in the origi¬ 
nal insolvency Court and to proceedings 
in appeal from it. But, having regard to 
the generally adopted interpretation of 
the phrase “ any person aggrieved ” set 
out in the well-known case of l7i re 
Sidebotham (5) and adopted therefrom in 
various decisions in this country see 
Anantanarayana Aiyar v. Sankara- 
narayana Aiya7‘ (4) and Ku^nara^pa 
Chettiar v, Murugappa Chettiar _(6)—it 
must be admitted that S. 75 does 
give an individual creditor a wider 
right, viz., a right to appeal in any 
case in which his interests are adversely 
affected, whether it is his individual inter¬ 
ests or his interests as one of the gene¬ 
ral body of creditors which are so affec¬ 
ted, so that it is open to the individual 
creditor to appeal in a case where his 
interests are homogeneous with and not 
nppn^pd fco those of "the whole bo»r of 
1 (1) [1915] 37 AIJ. 252=28 L C. 573—13 A. L. 

(2) [mG%9 Mad. 479=29 I. C. 294=29 M . 


( 3 ) 

(4) 

(5) 

( 6 ) 


[1886] 17 Q. B. D. 1=55 L. J. Q. B, 325= 
34 W. R. 474=3 Morrel 57. 

A. I. R. 1924 Mad. 345. 

[1880] 14 Ch. D. 458=49 L. J. B. K. 41 
=28 W. R. 715=42 L. T. 783. 

[1916] 36 I. C. 771. 


creditors, even though he has not first 
moved the Official Receiver to appeal 
and had a refusal. 

At the same time it is essential that 
the general principle that the individual 
creditor cannot without‘leave or order of 

t 

the Court represent the whole body of 
the creditors, must not be lost sight of, 
and in cases where he does so it must be 
made clear that the appeal is on behalf 
of the general body of creditors. Follow¬ 
ing, therefore, the analogy of a suit by an 
individual creditor under S. 53 of the 
Transfer of Property Act, [cf. Pokker v. 
liimkammad (7) and Ishvar Timappa 
V. Devar Venkappa (8).] I would direct 
that before this petition of appeal be 
entertained and heard, the petition be 
amended^so as to make it clear that the 
appellant is appealing on behalf of the 
general body of creditors, so that any 
order he may obtain will enure on their 
behalf and be worked out if necessary by 
the Official Receiver. 

The general principles on which such 
insolvency proceedings ought to be 
conducted would then be these : In 
original proceedings in the insolvency 
Court in which an individual creditor’s 
individual interests are opposed to the 
interests of other creditors so that the 
Official Receiver cannot represent 
the individual creditor’s individual 
claims, a motion may be made by 
the individual creditor and an appeal 
may be made by him also ; but when in 
che original proceedings the individual 
creditor’s interests are homogeneous with 
those of the rest, so that the Official 
Receiver can represent all, the proper 
person to move is the Official Receiver, 
and the individual creditor cannot move 
unless there is a decision of the Official 
Receiver against him under which he 
can come up under S. 68. But in the 
matter of appeals an individual creditor 
can always appeal whether or not the 
Official Receiver does ; but if in the 
matter of appeal his interests are homo¬ 
geneous with those of the rest of the cre¬ 
ditors, then in such a case he must make 
his petition a representative petition on 
behalf of all the creditors. 

I do not think that the fact that the 
appellant was not in bis individual capa- 


(7) 

( 8 ) 


1919] 42 Mad. 143=(1919) M. W. N. 39— 
16 M. L. J. 231=51 I. 0. 714=9 L. W. 


138. 

[1903] 27 Bom. 146=5 Bom. 


L. R, 19. 
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fliby a parfcy to the original petition pre* 
eludes him from appealiog« This in* 
dividual creditor was in matters in which 
his interests are homogeneous with those 
of the general body of creditors suffi¬ 
ciently represented in the original Court 
by the Official Receiver who was a 
party to the original proceedings. 

Various decisions have been quoted at 
the Bar. I shall refer only to a few of 
them, lyappa Nainar v. Manicka Asari 
(9) is no authority against a right of 
appeal in this case. There the creditors’ 
interests were not affected in any way 
and it was held, therefore, that he had no 
right of appeal at all. The case of Appi- 
reddi v. Appireddi (10) is nob a case of 
an appeal, and S. 75 did not come under 
consideration. Ordinarily, as I have said, 
where the interests of all creditors are 
involved, the individual creditor cannot 
move in the original Court unless and 
until the Official Receiver has refused to 
move. The same rule is laid down in 
AuQ/rhtandTdyaud Aiyav v. Saukcbtcb- 
narayand Aiydr (4) and Hemraj 
Champd Lall v. ^Bdmdkiskmi Edm (11). 
The respondent relied strongly on 
AndntdndVdyd^ia Aiyar v. Sankaranara" 
yaud Aiydr (4). That, however was a 
case in which the Court did not deny the 
right of a creditor to come up on appeal, 
but only held that he had been prema¬ 
ture and should have applied himself to 
the original Court in place of the Official 
Receiver who refused to act under Ss. 53 
and 54 of the Act to have the alienation 
set aside, and it was laid 'down generally 
that the principle must be safeguarded, 
that a creditor should ordinarily act on 
behalf of the whole body of creditors, 
and if necessary for that purpose, should 
apply for and obtain permission to use 
the Official Receiver's name. The same 
principle was safeguarded in another way 
in JagannatKa Aiyangar v. Narayana 
AiyungdY (12), by the Court directing 
that the proceedings after remand ordered 
on appeal -by an individual creditor 
should be conducted by the Official Recei¬ 
ver.^ The respondent relies on the word¬ 
ing in Anantanarayana Aiyar v. Sankar- 
anarayana Aiyar (4), with reference to 
the right of appeal under S, 75 : 

__^ 8e6 no reason why wo should not. 

(9) Cl917r40 Kad. 630^T 1. C. SI-— 

(10) A. I. R, 1999 Mad, 946. 

ill) [1916] 9 Pat. L. J, 101-(1917) p h r 

C. 369-1 Pat. U W 7^^‘ 

<19) [1919] 59 I, C, 761. ^ ’M. 


hold that a creditor can appeal when he is a* 
party to the decision appealed against, 

and it is sought to deduce the inference 
that he cannot appeal when he is not a 
party to the decision appealed from. As 
to this, I think, as I have ‘said, that as 
his interests in that case are homoge¬ 
neous with those of the general body of 
creditors he need not have been repre¬ 
sented in the original proceedings in his 
individual capacity ; it is sufficient that 
he was represented'by the Official Recei¬ 
ver. In East India Cigarette Manufac¬ 
turing Co., Ltd. V. Ananda Mohan Basak 

(13) . an individual creditor whose indivi¬ 
dual interests were at stake was allowed 
to appeal and make the Official Receiver 
a party in order to have on record the 
general body of creditors. The previous 
view in the Allahabad High Court set 
out in Jhabba Lai v.Shih Charan Das 

(14) , that the provisions of Act III of 
1907 did not allow an individual creditor 
to appeal has been altered in deference 
to the wording of the present S. 75—see 
Shikri Prasad v. Aziz (15) and 

V. Eamji Lai (16). 

I would, therefore, allow the appeal to 
be argued provided the appellant amends 
his appeal petition to make it clear that 
his appeal is presented by him as repre¬ 
sentative of the general body of credi¬ 
tors, and then he may be heard on the 
merits. 

Madhavan Nair, J.— The facts of 
this case are very simple. One Katha- 
perumal Pillai was adjudicated as an 
insolvent. He had assigned a lease in 
his favour to the 2nd respondent. The 
Official Receiver at the instance of the 
present appellant, one of the creditors, 
filed an application before the District 
Judge to set aside this alienation under 
Ss. 53 and 54 of the Provincial Insol¬ 
vency Act V of 1920.^ The appellant 
himself was not an actual party to the 
proceedings. The Distriot Judge declined 
to set aside the alienation. The present 
appeal is against this order of the Dis¬ 
trict Judge. The appellant, before filing 
the appeal, did dot move the Official 
Receiver to file an appeal, but he has 
made him the 3rd respondent before us. 

Mr. Ramaohandra Aiyar on ^half of 
the 2nd r espondent, ^ienoe. takej the 

(13) (1919] 94 C. W. N. 401=58 I. C 10 

(14) [1917] 39 AU. 152=37 L C. 76=15 A. 

(15) A. L R. 1929 All. 196. 

(16) A. I R. 1995 .Mb 549. 
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preliminary objection that the appellant, 
inasmuch as he did not request the 
Ofi&cial Eeceiver to file an appeal before 
hand, is' not himself entitled to file it. 
The appeal has been preferred under 
S. 75, sub-S. (2) of the Provincial Insol¬ 
vency Act. Section 46 of Act III of 1907 
gave a right of appeal to any person ag¬ 
grieved by an order made ‘in the exercise 
of insolvency jurisdiction. The Madras 
High Court in Thiruvenkatachcbriar v. 
Thangayiammal (2), held that an indivi¬ 
dual creditor was a person aggrieved and 
was entitled to appeal. In this view, as 
pointed out in Niadar v, Ramji Lai (16), 
the terms of S. 46 have been altered 4n 
the new Act in S. 75, sub-S. (l) to 

The debtor, any creditor, the Receiver or any 
other person aggrieved by a decision ‘come to or 
an order made in the exercise of insolvency juris¬ 
diction. 


Sub-S. (2) of S. 75 provides that, 

Any such person aggrieved by any such deci¬ 
sion or order of a District Court as is specified 
in Sch. I, come to or made otherwise than in 
appeal from an order made by a Subordinate 
Court, may appeal to the High Court. 


There can be no doubt that the deci¬ 
sion of the District Judge is clearly ad¬ 
verse to the interests of the appellant ; 
for it reduces the amount ^ of property 
out of which he will be entitled to claim 
a dividend. It is conceded by Mr. Rama- 
chandra Aiyar that the language of the 
section is certainly wide enough to in 
elude within its terms “any such person 
aggrieved by any such decision or order 
of a District Court” a creditor like the 
present appellant who was not an 
actual party to the original proceedings 
or who has not asked the Official Receiver 
to file an appeal. But he argues that, 
according to the decisions of this Court, 
an appeal by a creditor under this section 
is to be deemed incompetent if he is not 
an actual party to the proceedings, or if 
he has not moved the Official Receiver to 

file the appeal beforehand. ^ 

In my opinion, the position contended 
for is not warranted by the decisions of 
this Court. In Kumarappa Chettiar v. 
Murugappa Chettiar (6), when an objec¬ 
tion was raised as regards the maintain¬ 
ability of an appeal filed by a contesting 
creditor in insolvency proGeedings under 

S. 36 of the old Act (HI of 1907), Kri 

shnan, J., after a consideration ot the 
English authorities as to who is a person 
aggrieved, stated as one of his conclusions 
that a person is aggrieved by an order 


where he is a party to an order, or, even 
if he is not, he is bound by the order and 
that order affects his interests, i, e., his 
person or his property, injuriously. If 
so, the appellant though not a party, 
as “an aggrieved person” is certainly en¬ 
titled to prefer the appeal. Oldfield, J., 
made the following observations: 

The Official Receiver, from the moment ab 
which the insolvent’s estate .vests in him, repre¬ 
sents the body of creditors and ought to protect- 
their interests.. If in the exercise rof his discre¬ 
tion he thinks it unnecessary to appear to do so- 
but finds that a particular creditor thinks an 
appearance necessary, the proper practice is for 
him to obtain an indemnity from such creditor 
and to carry on the contest, recovering his costs 
from him in case of failure. 

These remarks, in my opinion, do nofr 
lay down that an aggrieved creditor can 
prefer an appeal only in ‘cases where the’ 
Official Receiver has refused to do so ; 
they only indicate the usual practice- 
and are meant to point out that the- 
order passed in insolvency cases after the- 
vesting of the estate in the Official Recei¬ 
ver will enure only to the advantage- of 
the whole body of creditors. This deci¬ 
sion was followed by Oldfield and Sesha- 
giri Aiyar, JJ., in Jagantiatha A-iyangaT 
v. Narayana Aiyangar (12), with this- 
remark • 

This, however, we may observe, will not en¬ 
title the appellant (a creditor) to the conuuct 
of the petition in the lower Court, when it is- 
dealt with there in pursuance of this order. 

In Anantanarayana Aiyar v. Sankaran’ 
arayana Aiyar (4) the case-most relied-on 
by Mr. Ramachandra Aiyar, it was held 
that a creditor could move the Court to 
set aside a voluntary transfer or to avoid 
a fraudulent preference and that he could' 
file an appeal against the order of the- 
lower Court. In the course of their 

judgment the learned Judges observed : 

If the Official Eeceiver refuses to move the 
Court under S. 53 or 54, even though a creditor 
offers to indemnify him against costs in the event- 
of an adverse order against him, such creditor 
can apply to the Court to permit him to use the 
Official Receiver’s name, or make him a party to 
the proceedings and may move for an order under 
S. 63 or 54; and if the order is against him, if 
the Official Receiver refuses to appeal notwith¬ 
standing the offer of indemnity against the costs, 
the creditor can appeal against the order and 
may make the Official Receiver a party to the- 


ppeai. 

These remarks, while laying down a 
ery salutary rule of practice, do not, in 
ly opinion, support the contention that 
Q aggrieved creditor cannot prefer an 
ppeal under S. 75 (2; without first 
btaining a refusal from the Official 
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Heoeiver. The observafeion in the judg¬ 
ment 

We see no reason why we should not....hold 
that a creditor can appeal when he is party to the 
decision appealed from 

does not necessarily lead to the con¬ 
clusion that an aggrieved creditor can 
prefer an appeal only if he actually 
(figures in his own person as a party to 
the original proceeding. In the present 
case, the appellant was sufficiently re¬ 
presented by the Official Receiver in the 
lower Court as his interests did not 
conflict with those of the other creditors 
-and, in this sense, he may be deemed to 
have been a party to the original pro- 
ceeding. It is true that in all the rulings 
of the Madras High Court that we have 
•examined the creditor was an actual 
party to the proceedings and that in some 
•of them there are remarks that a creditor, 
before ha moves the Court, should apply 
•to the Official Receiver to take necessary 
proceedings ; but it seems to me that none 
•of the decisions goes the length of hold- 
ing that a creditor can prefer an appeal 
^.gainst an adverse order passed by the 
District Judge only if he is an actual 
party to the proceeding, or only if the 
Official Receiver on being moved refuses 
•to appeal. To import this limitation 
would be to out down the general right 
conferred on an aggrieved creditor by 
S. 75 (2). 

The contention that has been advanced 
on behalf of the appellant is supported 
by the decision in Chikri Prasad v. Aziz 
Ali (15). In that case the original appli¬ 
cation was by the insolvent complaining 
under the old Act against an act of the 
Official Receiver and from the order 
passed by the District Judge a creditor 
preferred an appeal. In reply to the 
objection that no appeal lay, the learned 
Judges observed that S. 75 (2) of Act V 
of 1920 gives a right of appeal to any 
creditor against the decision of a District 
Court of the nature specified in Schedule 
1 of the Act. In Niadar v. Ramji Lai 
(16) the crops in suit were attached by a 
Receiver in insolvency at the instance of 
the appellant who was a creditor of the 
estate. The District Judge held that the 
■crops were sold by the respondent and 
belonged to him and directed their release 
from attachment. The creditor preferred 
■an appeal to the High Court under S. 75 
(2). As regards the preliminary objection 
taken that no appeal lay, the learned 


Judges pointed out that the decision 
being adverse to the interests of the 
creditor, he was a person aggrieved and 
had, therefore, a right of appeal under 
S, 75 of the Act. It is not clear from 
the report whether the creditor was 
actually a party to the original pro¬ 
ceedings. 

In my opinion, the preliminary objec¬ 
tion in this case should be overruled. 
The right conferred by S. 75 (2) is not to 
be fettered hy considerations such as 
whether he was an actual party to the 
proceedings, or whether before he filed 
his appeal he moved the Official Receiver 
to appeal. It is the policy of the insol¬ 
vency law to administer an insolvent’s 
estate in the interests of all the creditors. 
Any order that may be passed in favour 
of the appellant-creditor will enure only 
to the benefit of the entire body of credi¬ 
tors represented by the Official Receiver 
and not merely for his own benefit. 
Since the Official Receiver is a party to 
this appeal, there can be no difficulty, in 
the event of the creditor's success, in 
passing an order in favour of the Official 
Receiver, so that the advantage resulting 
from it may enure for the benefit of all 
the creditors. The same result may be 
achieved, as suggested by my learned 
brother, by directing that, before this 
petition of appeal be entertained and 
heard, the petition be amended so as to 
make it clear that the appellant is ap¬ 
pealing on behalf of the general body of 
creditors, so that any order he may obtain 
will enure on their behalf and be worked 
out, by the Official Receiver. 

For these reasons, I would overrule the 
preliminary objection and proceed with 
the case. 1 agree with the order pro¬ 
posed by my learned brother. 

Judgment. —The appeal petition has 
been amended and is now in proper form. 
The District Judge cannot decline to go 
into the matter of the nominal or fraudu¬ 
lent nature of the alienation. The 
Separate Suit’* he speaks of is not bet¬ 
ween the present parties and will not 
settle the matter at issue between them. 
We set aside his order and direct that the 
petition bo re-heard and decided in the 
insolvency proceedings. Appellant will 
get his costs here up-to date. 

The Memorandum of Objection is dis¬ 
missed. 

Appeal allowed and objection dismissed. 
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Eaghavachariar —Accused—Peti¬ 
tioner. 

V. 

President, Union Boards Tiruvellore — 
Complainant—Respondent. 

Criminal Revision No. 122 of 1925i 
Decided on 29th January 1926, from the 
judgment of the Taluk Mag., Tiruvellore, 
D/- 16th December 1924, in G. C. No. 4 
of 1924. 

Madras Local Boards Act (iy20), S. 223— Reply 
to first notice .inviting Board to rraJce fresh in¬ 
quiry regarding offence—Second notice served 
after enquiry—rTlme runs from second 'notice. 

Board served the accused with a notice in 
respect of an encroachment. Accused replied 
that there was no encroachme nt and invited 
the Board to make fresh enquiry. Board made 
further enquiries and issued a fresh notice on 
the accused. 

Held : that time under S. 223 would run 
from the second notice, as in the circumstances 
both parties should be considered to have ignored 
the first notice and treated it as.inoperative : 
29 Bom. 35, Bel. on. [P 807. C 1.2] 

C. Padmanabha Aiyajigai —for Peti¬ 
tioner. 

C. Narasimh achariar —for Respondent. 

K. N. Ganapathi —for the Crown. 

Order .— The accused has been con¬ 
victed by the Taluk Magistrate of 
Tiruvellore, under Ss. 159 (l) and 207 
(l) of the Madras Local Boards Act (XIV 
of 1920), for failure to comply with a 
notice issued to him to remove an en¬ 
croachment on a public road lying with¬ 
in the limits of the Tiruvallore Union. 
The encroachment consistsd of a mud 
koradu in front of the accused’s house. 
He first began to raise it early in 1916. 
Lver since 1918, the accused, the Taluk 
Board and the Revenue authorities had 
been in communication with each other 
regarding the removal of this encroach¬ 
ment. After showing an inclination to 
accept a temporary patta on payment of 
a small rent, the accused finally declared 
that he had acquired a prescriptive title 
to the land said to have been encroached 
upon by him. Some time after,^ the 
Union Board passed a resolution direct¬ 
ing the issue of notice to the ac¬ 
cused to remove the encroachment. 
This notice, Ex. M (2), was accordingly 
issued on the 25th of June 1923. Later 
on the Union Board sent a fresh notice. 
Ex. M. (7), dated the 16th of July 1924, 


for the same purpose ; and as the ac¬ 
cused did^not comply with the requisition, 
contained in it, proceedings were com¬ 
menced against him on the 11th of 
August, 1924. 

On a consideration of the evidence, the 
Taluk Magistrate held that the koradu in 
question was an encroachment on a 
public road which vested in the Union 
Board of Tiruvellore and finding the ac¬ 
cused guilty of having failed to comply 
with the notice issued by the Union 
President directing its removal »he con¬ 
victed him under S. 159 (l) read with 
S. 207 (l) of the Local Boards'Act and 
sentenced him to pay a fine of Rs. 30 
and, in default,* to undergo simple impri¬ 
sonment for a week. 

It is argued on behalf of the petitioner 
that the Sub-Magistrate should have 
dismissed the complaint on the ground 
that the prosecution is -barred by limi¬ 
tation under S, 223 of the Local Boards 
Act. S. 223 provides that 

No person shall be tried for any offence against 
the provisions of this Act, or of any rule, or by¬ 
law made under it, unless complaint is made by 
the police or the President of a Local Board, or 
by a person expressly authorized in this behalf 
bv the Local Board or its President within three 
months of the commission of the pfience. 

It is contended that under this section 
a prosecution should be launched before 
the expiry of three months after the 
commission of the offence, that the pro¬ 
ceedings in this case took place long 
after the expiry of the time to remove 
the encroachment mentioned in the fi^rst 
notice, and that though the proceedings 
would be within time if the period of 
limitation is calculated with reference to 
the second notice issued by the Board, 
the conviction is illegal inasmuch as the 
issue of a second notice with regard to 
the same offence is prohibited under the 
Act. In 'support of this argument re¬ 
liance is placed on a decision of this 
Court reported in Eamanufachariar v. 
Kailasam Aiyar (l). In that case, with 
reference to S. 223, Srinivasa Aiyangar, J., 
observed that : 

It will be against all principle to hold th.it, 
even though a person commits an oflence by 
thus disobeying the td^ms of the notice he should 
be deemed to .commit a fresh offence every time 
the local authority chooses to give a fresh notice 
calling upon him to remove the obstruction. 

If we have to decide the case before us 
solely by reference to the principle just 
referred to, we may have to examine the 

U) A. L R. 1925 Mad. 1007. 
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oorrectness of this principle ; for it does 
Qot seem to us to be unreasonable to put 
forward the view that refusal to remove 
an encroachment like the one in question 
may be treated as a continuit g offence. 
But, however that may be, in the view 
that we take of the proceedings in this 
case, we think it was competent for the 
Taluk Board to issue the second notice, 
Ex. M. (7), dated the 16th of July 1924. 
and so S. 223 cannot be pleaded as a bar 
to the prosecution. 

The notice Ex. M. (2) dated the 2oth 
June 1923 directed the accused to 
remove the encroachment within 15 days 
from the date of its receipt. The events 
that happened subsequent to the issue of 
this notice are not in dispute. In reply 
the accused sent Ex. M. (3) in which he 
denied having encroached upon the Union 
land and asserting that the koradu in 
question had been in existence for a 
hundred years, pointed out that the 
question of encroachment had been 
previously threshed put by the Taluk 
Board and Revenue officers and that this 
might not have been brought to the 
notice of the Union Board and that the 
wording of the notice imported the false 
idea that this was a fresh case of en* 
croachment as though made very recently 
within a period of three months or so, 
paragraphs 8 and 9 of Ex. M. (3). The 
Union Board considered this petition at 
a meeting and referred the question to a 
sub'committee. The sub-committee re- 
•ported, on the 29th of September 1923, 
that the koradu in question was a clear 
case of encroachment and that action 
might be taken to remove it. As a result 
of this recommendation the Union 
Board issued to the accused Ex. M. (7) 
the second notice already referred to on 
the 16th of July 1924. 

There can be no doqbt that it was at 
the instance of the accused that the 
Union Board was led to make a fresh 
enquiry. In our opinion, Ex. M. (3) was 
in the nature of an invitation to the 
Union Board to examine the matter 
afresh and more carefully. Evidently, 
as is shown by its subsequent conduct, 
the Union Board accepted this invitation 
and referred the matter to a sub-com¬ 
mittee. lu the oiroumstances of the oase 
we think it is reasonable to bold that 
when a fresh inquiry was commenced 
by the Board after the receipt of M. (S) 
from the accused both parties should 


be considered to have ignored the first 
notice and treated it as inoperative. The 
first notice being thus disregarded, it was 
certainly competent to the President of 
the Union Board to issue a fresh notice 
after the close of the enquiry which was 
initiated at the suggestion of the accused. 
The complaint, therefore, filed before the 
expiry of three months with reference to 
Ex. M. (7) is certainly not time-barred. 

In support of the above conclusion 
reference may be made to the decision of 
the Bombay High Court in Emperor v. 
Nadirsha (2). In that case, after the 
issue of a notice to construct a drain and 
to execute certain works, correspondence 
began between the Municipal Commis¬ 
sioner of Bombay and the accused, which 
resulted in the issue of a second notice 
and a prosecution thereafter. In reply 
to the argument that the complaint was 
time-barred having reference to the first 
notice issued to the accused, the learned 
Judges, after referring to the correspon¬ 
dence between the*accused and the Com¬ 
missioner, observed that : 

Both Dr. Sukhia (i.e. the accused) aud the 
Commissioner entered upon a course of negotia* 
tion which bad the efieot of keeping the notice 
in abeyance leading Dr. Sukhia to believe that 
the Municipal Commissioner would not enforce 
the strict rights arising under it. Both the 
parties must be regarded after that as having 
waived the notice and treated it as non-existent 
and unenforceable. 

Oases of this description, as pointed out 
in Emperor v. Nadirsha (2), come within 
what Earl Cairns in Hughes y. Metropolis 
tan Railway Company (3), describes as : 

the first principle upon which all Courts of 
Equity proceed, that if parties who have entered 
into definite and distinct terms involving certain 
legal results certain penalties or legal forfeiture 
afterwards by thei r own act or with their own 
consent enter upon a course of negotiation "hioh 
has the effect of leading one of the parties to 
suppose that the strict rights arising under the 
contract will not be enforced, or will be ktpt in 
suspense, or held in abeyance, the person who 
otherwise might have enforced those righi:. will 
not be allowed to enforce them where it would 
be inequitable having regard to the dealings 

which have thus token place between the par. 
ties. 

We are, therefore, of opinion that the 
complaint in the present oase is not time- 

barred. 

The other points argued before us 
relate only to questions of fact. It is 
impossible to say that there is no 

(2) [1905] 29 Bom. 35=i> Bom. U R. 667. 

(3) 11877] a A. C. 489=46 L, J, C. P. 588=30 
U T. 982=25 \V, R. 680. 
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evidence to support the finding that the 
koradu in question is an encroachment. 
We dismiss this Criminal Revision 
Petition. 

Petition dismissed^ 
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Wallace and Madhavan Nair, JJ. 


Narayanasioami 

Appellant. 


Aiyar —Plaintiff- 


V. 


Venkatarama Aiyar and another 
Defendants Nos. 4 and 8—Respondents, 

Appeal No. 361 of 1924, Decided on 
i9th January 1926, from the order of the 
Addl. Sub- J., Tanjore in Appeal Suit No, 
19 of 1924. 

Evidence Act, S, 115 ^Mortgagor estopped from 
denying consideration of the mortgage Trans- 
feree from mortgagor is also estopped. 

A mortgaged certain property to B.C, A’s widowi 
sold the property to D subject to the payment of 
the mortgage to B and the consideration for the 
mortgage was specifically mentioned in the sale 
deed. B brought a suit 'to enforce his mortgage 
and D pleaded want of consideration for the 

mdrtgage. 

Held : that as C who was in the position of 
mortgagor was estopped from raising ^ the 
question of consideration, D, who claimed 
through C, was also estopped. IE oOy U IJ 

T, V. Mutliuhrishna Aiyar and V, 
Suhramania Aiyar —for Appellant. 

T. M. Krisknaswami Aiyar and 
N. SwaminatKa Aiyar—lor Respondents. 

Judgment,—This'is an appeal from 
an order of remand. Plaintiff is the 
appellant. He is the assignee of a mortgage 
from the 8th defendant. The 1st defen¬ 
dant’s deceased husband mortgaged the 
suit properties to the 8th defendant for a 
sum of Rs. 550 under Ex. A dated the 23rd 
of July 1909. Later on the 1st defendant 
who had become entitled to the proper¬ 
ties sold them to the 4th defendant under 
Ex. D subject to the payrnent of the suit 

mortgage, the consideration for which 

was mentioned as Rs. 550. This appeal 
arises out of the suit instituted by the 
plaintiff, the assignee, for the enforce 
ment of the mortgage by sale of the 

mortgaged property. j j 

The 4bh defendant contended that the 

mortgage was not supported 
ation. The District Munsif held that 
he was estopped from questioning the 
consideration, for Ex. A. Xhe learned 


Subordinate Judge on 'appeal held thafi 
there was no estoppel and remanded the 
suit for trying the question of considera¬ 
tion. 

The contesting respondent has taken a 
preliminary objection that no appeal lies 
against the order of remand, inasmuch as 
the decision of the case by the District 
Munsif was not based upon a ‘preliminary’ 
point.' It is true, as pointed out by him 
that the District Munsif has referred to 
the evidence regarding consideration in 
paragraph 10 of his judgment, but it is 
clear from the records—and this is 
pointed out by the Subordinate Judge 
algo—that the District Munsif did Ihot 
give an opportunity to the 4th defndant’s 
vakil to cross-examine the witnesses on 
the question of consideration or to tender 
any evidence in support of his contention, 
obviously on the ground that he was 
estopped from impeaching Ex. In these 
circumstances, we are satisfied that the 
District Munsif rested his»decision on the 
‘preliminary point’ of estoppel and^ thus 
disallowed evidence on the main issue. 
An appeal, therefore, lies against the 
order of remand. 

The main question for decision is whe¬ 
ther the 4th defendant is estopped from 
questioning the consideration for Ex, A. 
At the very outset it may be mentioned 
that neither the first defendant nor the 
8th defendant denies the consideration 
for the suit mortgage. It is argued by 
the learned vakil for the appellant that 
the Ist defendant who occupies the 
position of the mortgagor is estopped 
from raising the question of con¬ 
sideration and that since the 4th defen¬ 
dant claims the suit properties through 
her as his vendor, the plea of estoppel 
operates equally against him. In 
Bickerton v. Walker (l), it was held that 

where a deed of conveyance—whether by way 
of mortgage or otherwise—contains within itself a 
receipt for consideration money, or has a receipt 
indorsed upon it, the vendor or mortgagor is 
estopped as between himself and a person who 
innocently acts upon the faith of such a repre¬ 
sentation from averring that a less sum or no 
suni at all has been received by him. 

(See Halsbury, Vol. XIII, p. 371. 
paragraph 523), As pointed out by Ery, 
L. J., in that decision, so in this case the 
mortgagor allowed the mortgagee (8th 
defendant) to have possession of the deed 
containing the statement that Rs. 550 wag 
the consideration for the mortgage and 

fl) [1885] 31 Ch, D. 151=53 L. T, 731=34 
W. R. 141=55 L, J. Ch. 227. 
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lihe plaintiff ** mast; be taken to have 
advanced his money on the faith of the 
production of the mortgage deed.” The 
mortgagor being thus clearly estopped 
from raising the question of consideration 
for Ex. A, we think that the vendee the 
4th defendant, who claims the property 
through the mortgagor is also equally 
estopped from raising the same question. 
In Shailesk Chandra v, Bechai (2) it was 
held that a transferee of a portion of 
mortgaged property is not competent to 
avoid a deed on the ground of undue 
influence exercised on the mortgagor 
when the mortgagor himself did not at 
any time avoid the contract, nor did he 
seek to do so in the suit brought against 
him and the transferee on the deed. 

On behalf of the respondent Mr. Krishna* 
swami Aiyar relies on a decision 
in Izsatunnissa Begum v. Partab Singh 
(3). in support of the argument that the 
plea of estoppel does not operate against 
the 4th defendant. In that case it was 
held that the owner of properties sold sub* 
jeot to incumbrances which were after¬ 
wards declared void^would not be entitled 
to claim from the auction-purchaser the 
incumbrance amount. This decision has 
absolutely no bearing on the question 
raised before us. In reply to the plea 
that the auction-purchaser was estopped 
from contending that he was not bound 
to pay the incumbrance moneys, their 
Lordships pointed out, ** There, is nothing 
in the circumstances of the case to raise 
an estoppel against th# appellant,'* mean¬ 
ing thereby that no representations 
affecting anybody’s conduct could be 
supposed to have been made by the 
auction-purchaser. In the present case 
the 4th defendant is estopped not by any 
representations or admission which he 
has himself made but by representations 
or admission made by the mortgagor 
(now represented by the 1st defendant) 
through whom he claims title to the 
mortgaged properties. 

In this view, it follows that the 4th 
defendant is estopped from raising the 
question of consideration and, as all the 
other issues have been decided in favour 
of the plaintiff, wo think the plaintiff ia 
entitled to gat the decree passed in his 
favour by the Distict Munsif for the sale 
of'the B Schedule properties. Setting 
aside the order of the lower G ourt we 

A. 1 E. 19515 0>1. 94.- 

(3) [1909] 31 All. 583=3 10,793=86 LA. 203. 


therefore restore the decree of the District 
Munsif with costs here and in the Court 
below. 

Appeal allowed. 
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Spencer, J. 

Ruckibhotla Seetarama Sastri and 
others —Appellants. 

V. 

Euchiabhotla Sivaramayya and others — 
Bespondents. 

Second Appeal No. 703 of 1923, De¬ 
cided on 12th February 1926, from the 
decree of the Dist.-J., Kistna, at Masuli* 
patam, in A. S. No. 1 of 1922. 

Civil P, C., 0. 1, i?. 1 — Co'owners — One can 
maintain suit against trespassers. 

One or more co-ov7ners can maintam an. action 
for ejectment of a trespasser: 39 Mad. SOL, 
FolU [P 809.C 2] 

T. E. Ramchandra Iyer and S. Srini- 
vasa Iyer —for Appellants. 

V. Bamadoss and G. Lakshmanna — 
for Bespondents. 

Judgment.—It is argued that this 
suit should have been dismissed on the 
technical ground that two of the agra- 
haramdars, who are joint owners, were 
not parties and that the plaintiffs’ 
pleader declined to add them as parties, 
Ahmad Sahib Shutari v. Mag7iesite Syn¬ 
dicate, Ltd. (l), establishes the prin¬ 
ciple that one or more co-owners can 
maintain an action for ejectment of a 
trespasser. This case quoted the opinion 
of Best, J., in Gopalasami V. Periasami 
Tevar (2), who held, dissenting from 
Shepherd,!., who sat with him, that a 
Hindu coparcener could sue alone to 
recover joint family property without 

making the other coparceners parties to 
the suit. 

The learned Judge was in favour of 
remanding the suit for fresh disposal 
after joining the plaintiffs as defendants, 

observing that the trespasser-defendants 
could insist on that procedure in order to 
protect themselves from a multiplioity of 
suits. That was a decision under the 
Civil P.C, of 1882 before S. 31 was 

amended as regards non-joinder of parties 
by 0.1, R. 9. _ 

39“-Mad. 501=23 M.UJ, 59&=29 

L C. 60=2 L. \V. 460 

(2) [1396] 6M. L.J, 27.' 
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I do not think that the Bench which 
decided Scutari v. The Magnesite Syndi* 
cate, Ltd^ (l) intended to import all 
Best, J.’s observations with their exposi¬ 
tion of the law as it stands under the 
Code of 1908. 

Mohanevelu Mudaliar v. Annamalai 
Mudaliar (3) was a case of exeoutors, 
who like trustees, must act together. 

An attempt has been made to distin¬ 
guish Ahmad Sahib v. Magnesite Syndi¬ 
cate, Ltd. (l) on the ground that the 
present is not a case of trespass, the 
Defendants 2 to 6 being Agraharamdars 
like the plaintifiFs. 

But reference to para. 3 of the written 
statement of Defendants* 1 to 6 shows 
clearly that Defendant 2 stood upon an 
exclusive title by gift to the suit property 
and that 1st defendant’s title was derived 
from the 2nd defendant. 

I think that this certainly amounted 
to a denial of the Agraharamdar’s right 
of joint ownership and an encroachment 
on the property of these joint owners in 
the assertion of a separate adverse title 
and that such acts on the part of Defen¬ 
dants 1 to 6 gave rise to a cause of 
action to recover joint possession from 
the alienee (1st defendant). 

The decrees of the Courts below are 
right and the second appeal is dismissed 
with costs of contesting respondents 
(l set). 

Appeal dismissed. 

(3) A. rr"R.T023 Mild. SST." 
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Wadler akd Madhavan Kair, JJ. 

Payath Pamdupurayil Sara Umma 
and oih ers —Plaintiffs—Appellants. 

v, 

Kidanxju Kettiya Bamdupurayil Kun- 
j^ammad and others —Defendants Res¬ 
pondents. 

Letters Patent Appeal No. 61 o^f 1925, 
Decided on 25th November 1925, 
the judgment of Phillips, J., D/- 17th 
February 1925, in S. A. No. 1635 of 1923, 
reported in A. I. R- 1925 Afo-d. 1158. 

(a) MaXxihar Law — TarioM — Maintenance 

arrangenieni. ,, 

Mere maintenance arrangements are usualiy 

«nb}ect to modification if there is -an appreciaWe 

or material change in the circumstance of the 

family ; (1913) M. W. 379, Ref. iP. 811, C. IJ 


, Kcnhammad 192^ 

(6) Malabar Law — Mal7itenance — Arrange¬ 
ment for the Itfettme of a karnavan existing^ 
S ult for maintenance by junior members—Entire 
t arwad property must he represented. 

Where in a suit folr maintenance against the 
karnavan by the junior members of a tarwad it 
was found that a maintenance arrangement was 
entered into by a previous karnavan for his 
lifetime : 

Held : that the entire tarwad must be represen¬ 
ted in the suit in order to give a decree for main¬ 
tenance against the tarwad property. Moreover, 
in order to give effect to the plaintiffs* right to 
maintenance it may be necessary to substitute a 
new arrangement in the place of the existing 
one. The law is well sattled that a karnavan 
cannot set aside an existing maintenance 
arrangement unless he makes some other suitable 
arrangement. The plaintiff's right to main¬ 
tenance may be given effect to possibly without 
altering the existing arrrangements by some 
slight adjustment. These and other necessary 
relevant questions can be considered and decided 
only in a suit in which the entire tarwad is pro¬ 
perly represented. [P. 811, 0. 2, P. 812, C. Ij^ 

(c) Malabar Law—Maintenance arrangement. 

A Karnav’an cannot set aside an existing 
maintenance arrangement unless he makes 
other suitable arrangement, [P» 811, C. 2] 

K. pJm. Menon and P, Pocher—iox 
Appellants. 

T, S. Viswanaiha Aiyar and V. P, 
Karkunakaran Namhiyat for Respon¬ 
dents. 

Judgment.—The suit out of which 
this Letters Patent appeal arises was 
instituted by one of the junior members 
of a Malabar tarwad against their karna¬ 
van for maintenance. The 1st defen 
dant, the karnavan died in the course of 
the suit arid Defendants 2 to 5, the res¬ 
pondents before us^ have been added as 
his legal representatives. The suit was 
to recover a money allowance from the 
1st defendant personally and as karna¬ 
van of the tarwad. In defence it was 
pleaded that Ex. 1 was a bar to the 
plaintiffs’ claim. Ex. I is a karar dated 
1886 between the then karnavan of the 
tarwad, Kunhi Thoppar, and the mem¬ 
bers mentioned in it according to which 
pro pei ties were allotted to various 
tavazhies for maintenance. The present 
plaintiffs are the descendants of one 
Ummathal, No. 4 in Ex. I. It is admit¬ 
ted that they were not born at the time 
of the karar and the records do not show 
that their mother was a party to it. The 
tarwad at that time consisted of 69 
members of whom 33 were adults and 
the rest minors. No one represented the 
minors in the karar. At present the 
tarwad consists of obout 364 membeis 
living in 10 or 12 dilferent houses. The 
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District Munsif and the Subordinate 
Judge, holding that the karar was only a 
temporary arrangement intended to have 
effect only during Kunhi Thoppar’s life* 
time, gave a decree in favour of the 
plaintiffs at the rate of Rs. 5 per 
mensem per adult and Rs* 3 per mensem 
per minor. This decree was set aside by 
Phillips, J. The learned -Judge bold that 
the karar. Ex. I, was intended to enure 
for the benefit not only of the members 
then in existence but also persons born 
subsequently, that the plaintiffs had 
been obtaining the benefit of the karar 
until shortly before the suit and that if 
the plaintiffs wanted enhanced mainten¬ 
ance they must bring a suit in proper 
form impleading all the necessary parties. 
Inasmuch as that was not done, he dis¬ 
missed the plaintiffs’suit. » 

We cannot agree with the learned 
Judge’s view. (The judgment then 
construed Ex. I and came to the conclu¬ 
sion that it was to enure only for the 
lifetime of the then karnavan. Then it 
proceeded.) It may, however, be open 
to the tarwad as a whole by its 
conduct subsequent to Kunhi Thoppar’s 
death to adopt the karar as binding on 
its members. Even so, mere maintenance 
arrangements are usually subject to 
modification if there is an appreciable or 
material change in the circumstances of 
the family : see Kclu Achan v. Lakshmi 
Nethyar A7n7nal (1). Apparently the 
learned Judge seems to be of the view 
that the express stipulation in paragraph 
5 is not of much importance as the karar 
seems to have continued in force after 
Kunhi Thoppars' death in the case of 
some of the tavazhies. That question 
was not raised in the Courts below and 
we do not express any opinion on it, 
though we may say in passing that some 
documents with reference to it were 
brought to our notice from the list of 
plaintiff's exhibits found in the District 
Munsif’s judgment. The real question 
would be whether the plaintiffs or their 
tavazhi along with the other branches 
can be understood to have tacitly adopted 
the karar as binding on them having re¬ 
gard to the general administration of the 
affairs of the tarwad and the tavazhies 
subsequent to the death of Kunhi Thop- 
per and have thereby lost their rights to 
claim maintanence. This question also 
was neve r raised in_^e lower Courts and 
(l) W. N. 87y=l« L 


has not been considered. Ex. YIII 
ferred to by the learned Judge admit¬ 
tedly does not refer to the plaintiff’s 
tavazhi. In this connexion the learned 
Judge states that 

it appears from the District MunsiPs findlag 
on Issue II that the plaintiffs have been obtain* 
ing the benefit, at any rate, until shortly beto?e 
suit. 

We find, and it is conceded, that there 
is DO such finding by the learned 
District Munsif, what he finds being only 
this viz.: 

Even if the persons who are in actual enjoy¬ 
ment of the properties give anything gratuitously 
to plaintiffs, they will not be deprived of their 
right to get maintenance from the tarwad. 

The point is not even referred to in the 
judgment of the lower appellate Court. 
From these considerations the conclusion 
is inevitable that Ex. I does not bar the 
plaintiff’s right to claim maintenance 
from the tarwad. 

This being so, Mr. Menon argues that 
the appellants are entitled straightway 
to get a decree for maintenance and the 
decree of the Subordinate Judge confirm* 
ing the decree of the District Munsif 
should be restored. In our opinion this 
consequence does not necessarily follcw 
from our conclusion. In the way we lock 
at the case, the plaintiffs ‘have to sur¬ 
mount certain obstacles before they ca?i. 
ask for a decree. Barring the )>ersonal 
relief, the relief claimed is against the 
tarwad property. This admittedly is in 
the hands of the various tavazhies man¬ 
aged by the tavazhi karnavans. In the ab¬ 
sence of the persons as parties obviously; 
no decree can be given against the pro¬ 
perty in their hands. The decree direc 
ted against the properties in the handii 
of the karnavan alone as has been given 
by the lower Courts is unjustifiable in 
view of the fact that he has not the 
entire tarwad property in his possessioi’. 
Further, as pointed out by Mr. Viswa- 
natha Aiyar on behalf of the karnavaus 
representing the tarwad, in order to give 
effect to the plaintiffs’ right to mainten¬ 
ance it may be necessary to substitute a 
new arrangement in the place of the 
existing one. The law is well settled* 
that a karna\*an cannot set aside an' 
existing maintenance arrangement un-, 
less he makes some other suitable' 
arrangement. The plaintiff’s right to' 
maintenance may be giyen effect to 
possibly without altering the present 
arrangements or by some slight' adjust 
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menfc. These and other necessary rele¬ 
vant questions can bo considered and 
decided only in a suit in which the 
entire tar wad is properly represented. 
Such is not the framework of the plain¬ 
tiffs’ suit, but we think this is a proper 
case in which they may be given a 
chance to proceed with the suit after 
making the necessary persons parties to 
it. The learned Judge, Phillips, J., 
apparently did not allow them this 
indulgence because in his view the suit 
which the plaintiffs could bring was one 
for increased maintenance, while this 
one instituted by them was for mainten¬ 
ance only. As we have held that Ex, I 
does not bar the plaintiffs’ suit for main¬ 
tenance wo think they are entitled to 
proceed with the suit. 

We, therefore, set aside the decree of 
the learned Judge and remand the entire 
case to the District Munsif for fresh dis¬ 
posal according to law in the light of 
our observations. All the new defen¬ 
dants will be entitled to file written 
statements, if they desire to do so and 
the plaintiffs may amend the plaint, if 
necessary, to meet the new contentions 
which may be urged by the defendants. 

If the plaintiffs had framed the suit in 
proper form, there would have been pro¬ 
bably no need for this remand. The 
defect was pointed out to them by the 
defendant in the 1st Court though the 
omission does not seem to have been 
referred to in the Court of appeal, ^ In 
these circumstances we ' have decided 
that each party should bear its own costs 
up to date. 

Suit remanded. 


A. I. R. 1926 Madras 812 

Phillips, J. 

(Pokuri) Viraraghavulu and others 
Appellants. 

V. 

(Pokuri) Yellamanda and ci/iers—Res¬ 
pondents. , 

Second Appeal No. 828 o£ 1923. Deeded 
on lOfch December 1925, from the decree 
of the Addl. Sub-J., Nellore, m A. b. 

^E-^idenle S. 01—Factum 

—Oral evidence is not excluded— Registration Act, 


S. 49. 

When the existence 
and not its terms, oral 


of a sale is in question 
evidence is admissible. 


The word “berms” in S. 91 is applicable to 
both classes of documents, i, e.,'documents which 
are reduced to writing and which are required by 
law to be written. [P, 812, C. 2, P. 813, 0.1] 

T. L. Venkataramier —for Appellant, 

M. Patanjali Sastri —for Respondents. 

Judgment. —The only question of lavr 
that is raised in this appeal is whether 
the Subordinate Judge was right in ad¬ 
mitting oral evidence of a purchase by 
1st defendant from D. W. 2. The sale 
deed was registered but only a copy was^ 
produced in Court which was held to be 
inadmissible and it is now argued that 
oral evidence of that'sale is inadmissible 
under S. 91 of the Evidence Act, That 
section provides (S. 91 quoted.) If it 
were necessary in this case to prove 
the terms of the sale that section 
would undoubtedly be applicable bub all 
that was sought to be proved was the 
factum of purchase by 1st Defendant. 
The terms on which that purchase ^as 
made were quite irrelevant and had not 
to be proved in the present case. It is 
however argued that although S. 91^only 
prohibits evidence of the terms of such 
a contract, grant or other disposition of 
property,” yet in regard to the further 
class of cases in which any matter is 
required by law to be reduced to the forni 
of a writing no evidence shall be given 
in proof of such matter i. e., any evidence 
nob only of the terms of such matter but 
also of the existence of such matter is 
altogether excluded. No authority has 
been pointed out for reading the section 
in this manner and I certainly am of 
opinion that it is not right and that the 
word *term’ is applicable to both classes 

of document. 

The cases relied upon by the appel¬ 
lants are Maung Tun v. Maung Khan (1), 
Parameshri Devi v. Autor Singh (2) and 
SafarAU v. Mohash (3). In the first 
two cases undoubtedly the terms of the 
document were in issue and consquently 
S. 91 would be applicable : and, although 
in the Rangoon case the document was 
one required by law to be registered the 
learned Judge distinctly refers to ^ the 
fact that the evidence sought to be given 
was as to the terms of the mortgage. 
The case in Safar Ali v. Mohash (3), is 
more in appellant’s favour, but even in 
that case the sale in question was the 


(1) A. I- R. 1925 Rang. 61. 

(2) [1921] 3 L. L. J. 173. 

(31 [1916] 23 C. L. J. 122=34 I. C. 956. 
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sale upon which plainfeiff based his title 
aad was the foundation for his suit, 
Oonsequently it was impossible for plain* 
tiff to prove his title unless he proved 
the terms of the sale desd. If the deci* 
sion meant to declare that the mere exis“ 
tence of the sale or the mere fact of the 
purchase could not be proved by oral 
evidence I must respectfully venture to 
differ, for so early as in Sihulsain 
Mooketji'^* Bhuthath Gerchait (4), it was 
held that where the contents of a lease 
are in question it is necessary to prove 
them by the production of the document. 
Where this is not the case oral evidence 
of the patba is admissible. Similarly in 
Chhotalal Aditram v. Bai Muhakore (5), 
the factum of partition’ was allowed to 
be proved without the production of the 
deed. In ‘Amir AH v.Aykub Ali (6), oral 
evidence of rent under a tenancy was 
held to be admissible although the lease 
was inadmissible in evidence. These two 
oases clearly support my view that when 
^ the existence of a sale is in question and 
not its terms oral evidence is admissible. 
/{]he Judge has based his finding on this 
oral evidence which I hold to be admis¬ 
sible. The appeal is, therefore, dismissed 
with costs. 

Appeal dismissed, 

(4) 22 W. R. 425, 

(5) [1917] 41 Bom. 456=40 I. C. 83=19 Bom. 

L. R. 322. 

(6) [1914] 41 Cal. 347=25 L C. 509=19 C. L. 

J. 428. 
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4. Wallace^ J. 

Panchapahesa Ayyat —Appellant. 

V. 

Pattar —Respondent. 

Appeal No. 81 of 1924, Decided on 
16th February 1926, from the decree of 
the Dist. J., East Tanjore, in Appeal Suit 
No. 212 of 1923. 

5f< (a) Ctvtl P. C., S. 144—'* Court of first 
” mutt be Interpreted on prtnctpl^ 
laid down in S. 87 (6), Civil P. C. 

The Code has not defined for the purpose of 
S. 144 what is the ** Court of first instanoe 
when the "Court of first instanoe** has lost terri* 
torial jurisdiotion. In a case like this the Court 
> must prooeeed upon some general principle as 
laid down in S. 37 (b) in interpreting the phrase 
" the Court of first instanoe *' which would apply 
«veu to oases where the Court of first instance 


has been abolished and also to cases where^ the 
Court of first instance has ceased to have juris¬ 
diction : 13 L, W. 67, Bef, [P. 814, C. 1] 

(6) CivllP.C.,S. 144^—Proceed tfiff under Is 
one in execution, 

. An application for 'restitution is an application 
in execution : 20 Mad. 448 ; (1917) M. JV. N, 

043 ; A. 1. R. 1923 Mad. 270 ; 40 Mad. 780 and 
31 All. 551, Foil.: A. I. R. 1925 Patna 1; 41 
Bom, 625 and 45 Bom. 1137, ‘not Foil. 

[P. 814, C. 1] 

E. S. Narayana Ayyar and M. S. 
Venkatrama Iyer —for Appellant. 

S. Muthiah Mudaliar —for Respon¬ 
dent. 

Judgment. —This appeal relates to 
an application for restitution under 
S. 144, Civil P. Code in the following cir¬ 
cumstances : Neither of the lower Courts 
has stated the facts correctly. The Court 
of first instance, the Principal District 
Munsif’s Court of Tiruvalur, had decreed 
the plaintiff’s (appellant’s) suit. On first 
appeal the second defendant, (respon¬ 
dent here) was directed to pay into the 
first Court Rs. 750 as security for mesne 
profits. The money was paid into Court 
on 2-10-1917 and the plaintiff drew it 
out on 11-11-1918. On second 'appeal 
in the High Court the plaintiff’s suit was 
dismissed on 1-9*1919. On 16-8*1922 the 
respondent put in an application for 
restitution in the Court of the 
Principal District Munsif of Tiruvalur, 
the Court which had passed the 
decree. Now in June 1922 the Court 
of the Additional District Munsif 
of Tiruvalur which had hitherto 
no independent territorial jurisdiction 
was given such jurisdiction over a local¬ 
ity including the locality of the present 
cause of action. The Principal District 
Munsif, holding that he had no jurisdic¬ 
tion. transmitted it to the Additional 
District Munsif’s Court. That Court 
held that the Principal District Munsif 
had no jurisdiotion to order such a trans¬ 
fer and directed a fresh application to be 
put in before him. This was done on 
27-9-1922. On 1-1-1923 this Additional 
District Munsif’s Court became the Court 
of the District Munsif of Nannilam. 

The appellant contended in the 1st 
Court that the District Munsifs Court 
of Nannilam had no jurisdiction. That 
was overruled and the application for 
restitution was allowed. He appealed to 
the District Court of East Tanjore, appa- 

wntly giving up the contention that the 
District Munsif’s Goqrt of Nannilam had 
no jurisdiction, but contending that the 
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application was barred by limitation. 
The District Judge held against him and 
dismissed his appeal and he now appeals 
here. 

The two points urged here are : that the 
District Munsif's Court of Nannilam had 
no jurisdiction, the contention however 
being on a new argument, and that the 
application is out of 'time, The appel¬ 
lant’s contention is that S. 144 directs 
that such application must be put in 
the Court of first instance, and points to 
the difference of language between this 
section and the old S. 583 where the 
phrase used was the Court which 
passed the decree.” He contends that 
since the Court of first instance was the 
Principal District Munsif’s Court, which 
is still in existence, that was the proper 
Court to which the application should be 
put in. The Code has not defined for the 
purpose of S. 144 what is the Court of 
first instance ” when the * Court of first 
instance ” has lost territorial jurisdic- 
Ition. Under the old code there was no 
such difficulty, since the phrase used 
the Court which passed the decree’ was 
defined by S. 649 (present S. 37). The 
reason for the change of language is not 
obvious, and it will certainly result In 
technical difficulties ; for example in a 
case where the Court which actually 
passed the decree has been abolished. 
S, 150, C. P. C.. would not apply in terms 
to such a case. I think in a case like the 
present the Court must proceed upon some 
general principle in interpreting the 
phrase ‘ the Court of first instance ’ 
which would apply even to cases where 
the Court of first instance has been 
abolished and must apply such a general 
principle also to cases where the Court 
of first instance has ceased to have 
jurisdiction. I think it clear that the 
principle laid down in S. 37 (b) must be 
followed. On some such principle the 
ruling in Ldksh irtanci Gownddti v. Suhtd^ 
^anyd Ayydr (1) proceeds. 

The appellant further argues that 
S. 37 (b) cannot be called in aid because 
that section only applies to cases of 
applications for execution, and that an 
application for restitution is not an appli¬ 
cation in execution. He admits that the 
balance of authority in this Court is 
against him (see Venhdyyd v. RdgndVd' 
oharlu (2) under the old c ode, Unndntdlai 

(1) [1921] 13 li. W. 67=61 X. C. 962. 

(2) [1897] 20 Mad. 448. 


Ammal v. Mathan (3), Mutliun Pillai v. 
Suddldimuthu Pillai (4) and Soma- 
sundaram v. Chocicalingam (5) under the 
new code), and there is the authority of 
the Privy Council in Parag Narcf,in v. 
Kamalshid Singh (6) that proceedings 
under the old code, S. 583, were proceed¬ 
ings in execution. He contends strenu¬ 
ously that such matters as the payment 
of interest, damages, compensation etc., 
which may be awarded under S. 144 
cannot be matters in execution, since 
the decree in no way provides for them. 
Were the matter res Integra such a 
contention might be reasonable. But the 
trend of authority is too strong against 
it. Even under the old S. 583 all that 
the Court executing a decree could 
strictly do was to execute it, and obvi¬ 
ously the restoration by way of restitu¬ 
tion any sum paid under the decree be¬ 
fore it was reversed by the appeal 
decree would not come strictly within 
the term “ execution.” Nevertheless 
it has been laid down by the Privy 
Council that restitution under S. 583 
was a matter in execution. If then this 
term “ execution ” can be stretched to 
include restoration by way of restitution 
of the principal sum paid under a decree 
before it was reversed I see no difficulty 
in stretching the term a little further to 
include collateral reliefs of interest, 
damages and compensation. No doubt 
other High Courts have held that 
proceedings under the new S. 144 are not 
proceedings in execution see Jivanram v. 
Nandram (7) and Balmukunda Marwari 
v. Basanta Ewmari Devi (8). The view in 
Bombay is the same as in Madras : vide 
Kurgodi Gowda v. Ningam Gowda (9) ; 
Hamidalli v. Ahmedalli (10). In such 
matters It is more important that a uni¬ 
form procedure be adhered to than that 
the strict wording of the section be en¬ 
forced. I am not therefore prepared to 
uphold the contention that the present 
application for restitution is not an 

(3) [1917] 6 Xi. W. 359=33 M. L. J. 413=42 
I. C. 630=(1917) M. W. N. 643. 

(4) A. X. R. 1923 Mad. 270. 

(5) [1917] 40 Mad. 780=38 I. C. 806=5 L. W. 
267. 

(6) [1909] 31 All. 551=3 I. C, 798=36 I. A. 
197 (P. C.). 

(7) A. I. R. 1922 All. 223. 

(8) A. I. R. 1925 Patna 1. 

(9) [1917] 41 Bom. 625=41 I. C. 288=19 

Bom. L. R. 638. 

(10) [1921] 45 Bom. 1137=62 I. C. 233=23 
Bom. L. R. 480. 
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applioaiion in execution. I see. there¬ 
fore no objection in applying the princi¬ 
ple of S. B7 (b) in interpreting the 
phrase ‘the Court of first instance’ when 
that Court has ceased to have territorial 
jurisdiction over the locality of the 
cause of action. 

The “ Court of first instance ” in the 
present case, therefore, wal the Addi¬ 
tional District Munsif's Court of Tiruva* 
lur, now the Principal District Munsif’s 
Court of Nannilam. 

The next point is that the application 
to the Principal District Munsif of Tiru- 
valur was improper and therefore cannot 
be called in aid to save limitation. The 
lower appellate Court got over that diffi¬ 
culty by holding that the present peti¬ 
tion to the Additional District Munsif’s 
Court of Tiruvalur was merely a conti¬ 
nuation of the petition to the Principal 
District Munsif's Court of Tiruvalur. But 
I do not think that contention will hold. 
If the original petition is not a proper 
one the continuation of it cannot be pro¬ 
per. The respondent calls in aid S. 14 of 
the Limitation Act. It appears from the 
endorsements on the E. A. (628/22) that 
it was being prosecuted in the Court of 
the Principal District Munsif from 
16-8-1922 to 25-9-1922. This period will 
have to be excluded. The proper peti¬ 
tion to the ‘ Court of first instance " 
was put in on 27-9-1922. The petition 
is, therefore, with the excluded period, 
within three years of 1-9-19 and is in 
time. 

I see no reason to interfere with the 
order of the lower appellate Court and 
disiUiss this appeal with costs* 

Appeal dismissed. 
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In re, Arulay — Complainant — Peti¬ 
tioner. 

Criminal Revision No. 657 and Cri¬ 
minal Revision Petition No. 554 of 1925, 
Decided on 23rd October 1925, from the 
judgment of the Taluk 2nd Cl. Mag. Si\-a- 
ganga, in Calendar Case No. 60 of 1925, 
D/- 16th September 1925. 

Crlmlnoi P, C., S. 350 —transferred 
^-Accused calUnq for prosecntion vttnesses but 
contenting htms^f on tketr cross-examInaf(on only 


••Court acting on the evidence recorded — Proce¬ 
dure is not irregular. 

After a case was charged, there was a transfer 
of Magistrate, and in exeroise cf his privilege 
under S. 350, Criminal P. C-, the accused asked 
that the prosecution witnesses might be re-sum¬ 
moned and re-heard. When they appeared, he 
said he would be content to cross-examine 
them. 

Held : that the accused could change his mind 
and leave the Court free to exercise its statutory 
option and act upon the evidence recorded by its 
predecessor. The complainant has no privilege 
under S. 350, and if the accused declines to act 
under sub-Cl. fl) (a), the complainant of necessity 
must suffer any disadvantage which follows upon 
the Magistrate electing to proceed upon the evi¬ 
dence already recorded. [P 815 C 2, P 816 C 1} 

A, Srinivasa lyengai —for Petitioner. 

Order. —The petitioner seeks to revise 
an order of acquittal in C, G. No. 60 of 
1925 on the file of the Court of the 
Second Class Magistrate of Sivaganga. 
After the case was charged, there was a 
transfer of Magistrates, and in exerciss of 
his privilege under S. 350, Criminal P. 
C., the accused asked that the prosecution 
witnesses might be re-summoned and re¬ 
heard. When they appeared, he said he 
would be content to cross-examine them. 
The question raised is whether his ori¬ 
ginal application bad the effect, as it 
were, of cancelling the evidence recorded 
by the Magistrate’s predecessor, so that 
on the adjourned date of hearing the only 
course was to examine the witnesses 
afresh, or whether on the contrary the 
accused could change his mind and leave 
the Court free to exercise its statutory 
option and act upon the evidence recorded 
by its predecessor. The petitioner relies 
upon the rulings in Sobh Nath Singh v. 
Ejiiperor (l) in which it was held, no 
doubt, that the accused has no right to 
change his mind. 

My difficulty in following these rulings 
is that they seem to assume that the ordi¬ 
nary procedure under the Code when the 
Magistrate is transferred in the course of 
the hearing, is a re-trial, and if there is 
no re-trial, the accused must be held to 
be gravely prejudiced. 

It is imp^sibls to say that the accused 
have not been materially prejudiced by the pro¬ 
cedure adopted : for it is e\ident that the Hono¬ 
rary Magistrate has arrived at the conclusion ou 
the evidence the whole of which was oji 
recoMed by himself, page«139. If the law 
requires that there should be a trial de novo 
ou the transfer of a case fro.u one Magistrate 

to another the waiver of the accused goes for 
nothing: 

U) [19071 12 C. \V. N. ISa. 
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Deputy Legal Bememhrancer v. Upen* 
dra Kumar Ghose (2). The short answer 
to these observations is that the law re¬ 
quires no such tfiing, and if an accused is 
materially prejudiced by the Magistrate 
passing judgment on his predecessors 
record, it is a prejudice by the Statute. 
It would be a very different case if ^the 
statute forbade the Magistrate to act 
upon this record and the accused was in¬ 
duced to plead that he would allow the 
recorded evidence to go in spite of the 
statute. That was the point in In re K. 
K. Ummar Hajee (3), which has no refer¬ 
ence to S. 350, 

If a Magistrate acting under S. 350, 
sub-Cl. (l), says that he is prepared to act 
on his predecessor’s record, and the ac¬ 
cused states that he does not wish to 
press his privilege under sub-Cl. (1) (a), 
but would like some witnesses re-cailed 
for cross-examination, it ‘could be done 
quite regularly under S. 54:0, Criminal P. 
C. Of course in that case it would still 
be open to a superior Court to consider 
whether a material miscarriage of justice 
had resulted from the act that the Magis¬ 
trate who convicted had not seen and 
heard the witnesses, but his procedure 
could not be said to have been ipso facto 
irregular. 

In Narayan Beddy v. Enmula Bo~ 
jamma (4) on which petitioner.also relies, 
it seems that the accused exercised his 
privilege under the proviso and the Magis¬ 
trate confined him to cross-examination 
which was clearly wrong. The present 
is a case where the accused did not exer¬ 
cise his privilege. Of course the com¬ 
plainant has no privilege under S. -350, 
and if the accused declines to act under 
sub-Cl. d) U), the complainant of neces¬ 
sity must suffer any disadvantage which 
follows upon the Magistrate electing to 
proceed upon the evidence already re¬ 
corded. To try to get an -acquitted man 
again put upon his trial, because he failed 
to insist upon the prosecution witnesses 
being re-heard is a recourse chiefly com¬ 
mendable for its ingenuity. 

There is no ground of interference , the 

petition is dismissed. 

Petition dismissed* 


(2) [1907] 12 O.W.N. 140 

(3) A.I.R. 1923 Mad. 32. 

(4) A.I.R. 1925 Mad. 1280. 
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Wallace and Madhavan.Nair, JJ. 

Thirukonda Ellarayan-^DetQnda,nt — 
Appellant. 



Nalconda Bangaswami Aiyar —Plain¬ 
tiff—Eespondent, 

Letters Patent Appeal No. 32 of 1925, 
Decided on 7th January 1926, against 
the judgment of Devadoss, J., D/- 23rd 
October 1924 in S. A. No. 1139 of 1922, 
reported in 1925 Mad,1X^\*. 

(a) Civil P. C., S. 11—Mortgage suit for 
sale—Right to redeem is in issue—Decree for sale 
bars a fresh suit for redemption—Old and new 
law discussed. 

-The right to redeem is in issue in the mortgage 
suit for sale and is therefore res judicata when a 
decree in suit is obtained. The mortgagor can¬ 
not bring another suit for redemption. Old Ijaw 
under Transfer of Property Act and new 
under Civil P.G. compared. Case law fully dis~ 
cussed 25 Mad. 300, (P.B.,) Poll. [P. 820, 0.1] 


sjfsfc (6) Civil P. C., O. 34, R. 6—After final 
ecree right te redeem disappears—-Payment by 
iortgagor after final decree is not payment gua 
lortgagor but is gua gudgment-debtor. 

Right to redeem disappears when the final 
ecree is passed. Any payment made by the 
lortgagor after the passing of the final decme 
)r sale is not a payment qua mortgagor in the 
sercise of the right to redeem, but a payment 
y a judgment-debtor, to avert the sale, in the 
xeioise of a right given him qua judgment-deb- 
Dr, springing from and dependent on the execu- 
ion of the decree by the mortgagee. In all suits 
n mortgage which are successful, the mortgage, 
0 far as parties to the suit are concerned, is 
lerged in the decree and the mortgagors rights 
re only exercisable under the decree and do not 

xist any longer outside the decree. It follows 

hen that, after the decree in a mortgage suit, 
whatever the form of that decree, whether for 
ireclosure. sale or redemption, the parties to the 
lortgage and to the suit and their legal repre- 
»ntatives or assignees cannot maintain in luture 
DV separate suit or any claim arising out of the 

• 12 L.W. 173, Rel. on. 
lortgage . ^ 




lant. 

C. S. Venkatacharia }—for Begpondenf:, 

Wallace, J .—The original suit in this 
case was a suit for redemption of a 
mortgage. The suit property was mort¬ 
gaged usufructuarily to the defendant on 
29th August, 1904, In the mortgage 
was also a personal covenant to pay. 
The defendant sued on 2nd August 1912 
in O. S. No. 430 of 1912 and got a pi^li- 
minary decree for sale on 14th October^ 
1913 and a final decree on 25th February 
1914. No action was taken by him under 
the final decree. On 2nd September 
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1912* pendente lifea the same mortgagor 
mor^igaged the property to the plaintiif*s 
father. The plaintiff sued in O. S. No. 
289>of 1918 and got a decree for sale in 
1918, brought the property to salerand 
bought it in Court auction. He now'sues 
to*redeem the mortgage. The plaintiff 
was nob a party to the suit of 1912, but 
the defendant contends that, as his^mort" 
gage was pendente lite and the plaintiff, 
therefore, has no higher rights than his 
mortgagor, and as the mortgagor did nob 
ohoose to redeem under the decree of 
1913, the mortgigor and therefore the 
plaintiff is barred by res judicata from 
redeeming. Both the trial Oourt^and the 
lower appellate Court held thab'the suit 
was barred by res judicata. In second 
appeal Devadoss, J., has held that it is 
not, and against this judgment this Let* 
ters Patent appeal is hied. 

It has been ably argued at length 
before U 3 by Mr. C. S. Venkatachariar 
for the plaintiff and Mr. T, L. Venkat* 
nvma Aiyar for the defendant. The real 
question at issue may be shorbly^sbated, 
bub oannob ’be as shortly answered. It 
is, when a mortgagor has failed within 
the time fixed in the preliminary mort' 
gage decree for sale to pay .up the amount 
due under the decree, and'a final decree 
for sale has been obtained,Mioes a suit'for 
redemption by him lie or is his cause of 
action barred by res judicata ? There is 
a long aeries of decisions, some taking 
one view and some the other passed 
before and under the provisions of the 
Transfer of Property Act, bub there is'no 
direct decision under the present Civil 
Procedure Code after the repeal of 
Sa. 86 to 89, 92 and 93 of the Transfer 
of Property Act and their re-birth in 
other forms under O. 31 of the Civil 
Procedure Code. The most important 
case in this Court is the Pull Bench deci¬ 
sion in Vedapurathi v. Vallahka VAliy^l 
Rajah (l) passed under the old provisions 
of the Transfer of Property Act and the 
Civil Procedure Code, and if the princi¬ 
ples of that deoision have not been 
reversed by the Privy Couuoil, and are 
still applicable in spite of the changes in 
the law, that decision is binding on this 
Bench. Otherwise, the matter is res 
Integra. 

The case with which the Full Bench 
had to deal was based on a usufructuary 
mortgage of IS58. There had been a 

\Vr ClWW) 25 Mad. M.UJ. UtJ (F.Bd. 
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suit and a decree for redemption, the 
decreedjeing passed under S. 92 of un¬ 
amended,Transfer of. Property^ Act con¬ 
taining la provision for sale of the mort¬ 
gaged property, if the' mortgage amount 
was not paid, but^eontaining no fore¬ 
closure clause. The' decree was not exe¬ 
cuted and the decree amount was not 
paid, but no order*absolute for sale under 
S. 93 was obtained^by the- mortgagee. A 
second suit for redemption was then filed 
and the Pull Bench was'called on:t® 
decide whether in these'circumstances 
the second suit was maintainable. It 
was held by all five Judges that, whether 
or not the relationship of mortgagor and 
mortgagee subsisted, because of the fact 
that no order absolute under S. 93 had 
been obtained, and the property, there¬ 
fore, had not bean sold, the cause oi 
action, namely the right to redeem,*i,bad 
become-merged in the decree, and was, 
therefore, res judicata and no second suit 
for redemption would lie. We are not 
pointed to any subsequent decision of 
the Privy Council which has controver¬ 
ted that decision, and so far as it goes, 
therefore, it is binding on us. Mr. Ven- 
kataohariar, however, contends that, even 
accepting that'position. the present case 
differs from the Pull Bench case in two 
vital particulars which, will take it out 
of the purview of that decisiou. These 
differences are, first, that the first suit 
here'On which the decree for sale was 
obtained was 'not a suit by the mort¬ 
gagor for redemption but by the mortgagee 
for sale.^and'seoondly, that the changes 
in the law since the Full Bench case 
render its principles no longer applicable. 
These two pointsimay be dealt with to¬ 
gether as they are intimately connected. 

It is essential to recall the terms of 
the Transfer of Property Act under 
which that decision was passed. Under 
S. 88 of that Act, in the event of the 
plaintiff'mortgagee’s success in a suit for 
sale the decree is first to taka an ac¬ 
count and declare the amount due and 
secondly, to order that if the mortgagor 
pays the amount into Court withim the 
time fived, ha shall he put in possession 
of the property, and thirdly, to declare 
that, if the amount is not so paid the 
property shall be sold. S. S i provided 
that, if the mortgagor pays the amount 
within the time fixed, he shall get 
session, and that, it payment i> not so 
made, the mortgagee shall apply for an 
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order absolute for sale and obtain it and 
thereupon the mortgagor’s right to 
redeem and the security shall both be 
extinguished. A decree in a foreclosure 
suit. Ss. 86 and 87 followed similar lines, 
and, in default of payment by the mort¬ 
gagor, the plaintiff was entitled to obtain 
an order absolute declaring that the 
mortgagor is absolutely debarred from all 
right to redeem, and on the passing of 
such order the mortgage debt is deemed^ 
to be discharged. A decree for redemp¬ 
tion, Ss. 92 and 93, also followed similar 
lines, and the result of non-payment was 
that the defendant mortgagee may apply 
for an order absolute.that the mortgagor 
is absolutely debarred from all right to 
redeem, or that the property be sold. On 
the passing of such order the right to 
redeem and the security extinguished. 
In this Court it was held by the Full 
Bench in l^dcillihdvjuTtd Sh,etti v. Ijinod~ 
murthi Panttdu (2), that such orders 
absolute are not decrees but proceedings 
in execution. The decree to be executed 
was what is now styled the preliminary 
decree, and in such a decree, in a suit for 
sale or redemption the decree inter alia 
directed payment of the money by the 
mortgagor and delivery thereon of the 

property by the mortgagee. 

Now Mr. Venkatachari’s first point is 
this : When the decree for sale was 
under S. 89 and 'not under S. 93 it was 
open to the mortgagor even after the 
order absolute for sale to execute that 
decree so far as it was executable by him 
and to pay up the mortgage amount, in 
fact up to the time when -the property 
was actually sold ; and he deduces there¬ 
from that the right to redeem was not 
put an end to by an order absolute for 
sale under S. 89. This has, no doubt, 
been held in several cases, but it is es¬ 
sential to note that after the order abso¬ 
lute, payment was open to the mortga¬ 
gor, not qua mortgagor, under the provi¬ 
sions of the Transfer of Property Act, but 
qua judgment-debtor under the mortage 
decree under the provisions of the Oivil 
Procedure Code, which permit _ a judg¬ 
ment-debtor whose property is being sold 
in execution of a decree to pay up the 
decree amount at any time before the 
actual sale even under certain circuin- 

stances after the sale itselh is 
true that some of these decisions, for 

(2) [1902] 25 Mad. 244=12 M.L.J. 279 (F.B.). 
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example Bdmmuni v. Brahmadathaii (3) 
Bihijdn Bibi v. Sdchi BeiodK (4) and 
Misri Ldl v. Mittu Lai (5), seem *to 
favour the view that such paymeflt after 
the order absolute is made by the morfc^ 
gagor in the exercise of the right to 
redeem, that is, that the right to redeem 
was still open after the passing of the 
order absolute for sale. But such a view 
must be held to have been erroneous 
since the Privy Council has definitely 
laid down in Het Bam v. Shadi Bam (6) 
what the proper interpretation of S. 89 
of the Transfer of Property Act is. The 
language does not admit of doubt. Their 
Lordships say : 

The construction which their Lordships put 
on the language so used is that cn the making 
of an order absolute the security as well as the 
defendant’s right to redeem are both extingui¬ 
shed, and that for the right of the mortgagee 
under his security there is substituted the right 
to a sale conferred by the decree. 

This brings S, 89 into line with th© 
clearer wording of S, 93 on this point. 
Therefore, any payment made by the' 
mortgagor after the passing of the order 
absolute for sale is not a payment qua 
mortgagor in the exercise of the right to 
redeem, but a payment by a judgment- 
debtor to avert the sale, in the exercise 
of a right given him qua judgment-debtor 
springing from and dependent on the 
execution of the decree ■ by the mort 
gagee. Whether on such payment the 
Court could in execution restore the 
property to the mortgagor on the ground 
that the decree implied that the mort- 
ctacvee could not have payment except on 
the condition of restoring the property 
is an open question which Adipur- 
anama Pillai v. Gopalaswami Mudali 
(7) is inclined to answer in the 
affirmative. In any case it is quite clear 
from the Privy Council dictum that 
under the old procedure both the security 
and the right to redeem were extinguish¬ 
ed by the passing of the order absolute 
for sale and that the security, so far at 
least as the parties to the suit were con¬ 
cerned, was absorbed into the decree and 
had no further existence outside it. It 
follows, therefore, that the opportunity 
to redeem, given to the mortgagor under 
the old decree for sale just as under th e 

(3) [1892] 15 Mad. 366. 

(4) [1904] 31 Cal. 863=8 C.W.N. 6S4. 

(5) [1906] 28 All. 28={1905) A.W.K. 168. 

(6) [1918] 40 AIL 407=45 I.C. 798=45 LA. 

130 (P.C.). 

<7) [1908] 31 Mad, 354=18 M.L.J, 269. 
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•old decree for foreclosure or redempMon,. 
might be lo,3fc for ever if the mortgagee 
obtained an order absolute under S. 87, S. 
89 or S. 93. When under the decree or in 
-execution of it the opportunity to redeem 
might in a certain contingency be lost 
for ever, it is diffieult, almost impossible, 
4iO say that the right to redeem was not 
a'matter in issue in the suit. It would 
not, of course, bo lost unless the condi- 
diions which entailed its loss were ful" 
afilled, but it was certainly a matter in 
issue—it was so vitally in issue, that 
proceedings in the suit might result in 
its being lost for ever. This is the sum 
and substance of the Pull Bench decision. 

Now all these sections of the Transfer 
of Property Act are gone and it is to be 
decided whether their disappearance 
involves the disa^PP^arance of the ground 
■ on which the former decision was based. 
R. 2 and 3 of O. 31 of the Civil Procs- 
dure Code correspond to the old Ss. 86 
and 87 of the Transfer of Property Act. 
*Br. 4 and 5 to Ss. 83 and 89 and Rr. 7 
and 8 to Ss. 92 and 93 ; but the clause 
■under S. 89 relating to the extinguish¬ 
ment of the security and the right to 
redeem has disappeared, and doe? not 
aifpear in R. 5, though similar clauses 
-.are retained in Rr. 3 and 8. I think, 
however, it is clear that it does not 
appear in R. 5 because it is not neces¬ 
sary. Under the old procedure the pre¬ 
liminary decree which allowed redemp¬ 
tion remained the executable decree, 
and, therefore, the right to redeem was 
nob extinguished automatically by the 
order absolute itself. 3o it was necessary 
to enact that on the passing of the order 
absolute it should disappear. Now the 
right to redeem embodied in che prelimi¬ 
nary decree simply does not appear in 
the final decree which is now the exe- 
H)utable decree. Therefore it disappears 
when the final decree is passed just a? 
before it disappeared when the order 
absolute Was passed. What was pre¬ 
viously effected by direct statutory 
provision is now affected by procedure. 
But the ooutingenoy above noted still 
remains, namely, that when certain pro- 
-oeedings are taken in the suit after the 
preliminary decree for sale the right to 
'i^edeem is extinguished. In my view 
‘therdCore. the right to redeem is still 
^vitally a matter in issue in the mortgage 
suit for sale. There is no essential 
change in the law which necessitates any 


inference that the principles laid down 
in the Full Bench case will not still 
apply. The final decree in it? own terms 
makes it clear that the right to redeem 
is no longer enforceable under it; for it 
makes no provision for redemption. It 
cannot be that the adjudication on the 
right to redeem which was in issue in 
the suit aod present in the preliminary 
decree somehow vanishes out of the suit 
upon the passing of the final decree. 
Before the final decree was passed, the 
mortgagor could not file a fresh suit for 
redempsiou because a suit is still pend¬ 
ing in which the relief he seeks for is 
given him by the preliminary decree. 
He cannot by his own neglect attain a 
better position. I say “a better position’* 
because obviously, if he can in such cir¬ 
cumstances file a fresh suit for redemp¬ 
tion,. he can choose his own time to 
redeem and is not bound to redeem with¬ 
in the time fixed by the preliminary 
decree. It seems to me an irrational 
contention that says in effect that the 
passing of a final decree resuscitates a 
right—the right to file a fresh suit for 
redemption — j^hich expired on the pass¬ 
ing of the preliminary decree. The 
effect no doubt is to enable the mort¬ 
gagee to force redemption on the mort¬ 
gagor and to coQveco his decree for sale 
into one for foreclosure, bat that again is 
no new factor introduced by the new 
procedure. 

The only case in which any feature of 
novelty arises, is whan a mortgagee is in 
possession and has obtained a final decree 
for sale, which has put an end to the 
mortgagor's right to redeem and will not 
proceed further to bring the property to 
sale. This is the case now before us aod 
Mr. Venkatachari strongly urges that it 
puts the mortgagor in an unfair position, 
since he has under the final decree no 
power to compel the mortgagee to bring 
the property to sale. He urges that 
under the old procedure, where the exe¬ 
cutable decree was executable by the 
mortgagor as well as by the mortgagee 
the mortgagor could pay up the dea-ee 
amount at any time, until the property 
was actually sold. But in practice 1 see 
no real innovation. Under the old pro¬ 
cedure, the mortgagor could pay up (a) 
within the time fixed in the decree; then 
he paid as mortgagor: (b) when the decree 
was being executed ; than he paid qua 
judgment-debtor. He could not. qua 


820 Madras Ellabatan v. Bangaswami (Wallace, J.'> 


I 


192 & 


mortgagor, have the time fixed 
in the decree extended [see Vallabha 
Valiya Baja v. Vedapurathi (8), Adi~ 
puranam Pillai v. Gopalaswami Mudali 
(7j] . Therefore, any payment after the 
time fixed, could only be in execution after 
the^passing of’the order absolute when the 
right to redeem was gone, and he paid 
only qua jndgment‘debtor. Such right 
was then equally as now, dormant unless 
and until the mortgagee took proceed¬ 
ings in execution. Thus the former 
right of paying up after the time fixed 
in the decree is the same and no other 
than the present right of paying up after 
the final decree, viz., the right qua judg¬ 
ment-debtor, to pay up, which right is in 
both cases contingent on the mortgagee 
proceeding to bring the property to sale 
and was not at any time exercisable 
independently of that contingency. There 
is no new hardship here, though there is 
no doubt some hardship, or at leastfsome 
undue partiality by the law in favour of 
the mortgagee who is in possession and 
elects to be content with having des¬ 
troyed by a final decree his mortgagor’s 
right to redeem and refuses to bring the 
property to sale under the final decree. 

It may be that in view of this, Courts 
may be open to reconsider the position 
that the time granted for redemption in 
the preliminary decree for sale cannot be 
extended before the final decree (or order 
absolute) is passed. It is true that E. 5 
of O. 34 does not contain a provision 
similar to that in Er. 3 and 4 allowing 
the Court to extend the time for pay¬ 
ment ; but it is a power which may well 
be within the inherent powers of the 
Court as in the case of preliminary 
decree of specific performance [see Abdul 
Shaker Sahib v. Abdul Rahiman Sahtb 

(9)] or it may be that a suit may he on 
the decree to compel the mortgagee to 
bring the property to sale in view of the 
fact that a mortgagee who delays to 
bring the property to sale is frustrating 

the fundamental principle of the mor^ 

gage contract, and of the right to redeem 
L defined in S. 60 of the Transfer of 
Property Act, both now merged m the 
final decree, that his ultimate claim is 
not to the property but to his 
and to the recovery of that money by 
sale of the mortgaged property. How¬ 
ever that may be, I am c lear that the 

(8) [ 189 ^ 19 Mad. 40=5 M. L, J. 282 (F. B.). 

(9) A. I. R. 1923 Mad. 284. 


procedure neither affects nor' require* 
any change whatever from the old posi¬ 
tion, laid down in the Full. Bench case, 
that the right to redeem was in issue ia 
the mortgage suit for sale and is there¬ 
fore res judicata when a decree in that 
suit was obtained. It may bo noted 
inoidently that two of the learned Judges 
in the Full Bench case were of opinion r 
vide their judgments in the Full Bench 
case Malliharjunadu Setti v. Lingamurthi 
Pantulu (2) that the ordbr absolute for 
sale was a decree, in fact a final decree 
and yet that view did not dissuade them 
from holding that the second suit for 
redemption did not lie, even though in 
their view the first suit had only reached 
the stage of a preliminary decree since- 
no order absolute had been obtained. In 
the Full Bench case, the right to redeem 
had not been extinguished by any order 
absolute, and therefore subsisted. Never¬ 
theless the Full Bench were unanimous^ 
that the right to redeem'was merged in* 
the decree and was res judicata. 

My conclusion on this part of the case,, 
therefore, is that to follow the Full 
Bench ruling even undferithe new proce¬ 
dure will inflict no mew hardship on the 
mortgagor. 

I shall notice verybriefly a few or the 

cases cited befox’e us, dealing first with 
High Court cases and then with the- 
Privy Council cases. The greater num¬ 
ber are suits in which the first suit was 
for redemptioir and the second suit alp 
for redemption, and either the decree in 
the first suit did not provide foreclosure 
of the right to redeem or, if it did,, 
neither party bad taken any steps to 
foreclosure. Such decisions in Madras 
prior to the Full Bench case must be 
held to have been overruled, so far as 
they are inconsistent therewith for 
example Periandi y,Angappa (10), which 
was however not under the Transfer of 
Property Act, Vallabha Valia Bajah v. 
Vedap^irathi (8) and Bammuni v. Brahma 
Dalian (3) which rejected the then 
Bombay doctrine of constructive fore¬ 
closure by res judicata [see Gan Savant 
Bal Savant t. Narayan Dhond Savant 
(ll)] even when the decree in the first 
suit did not provide for foreclosure. The 
case itfaZoy^ v; (12), though there 

the second suit was not for redemption 


(10) [1884] 7 Mad. 423. 

(11) [1883] 7 Bom. 467. 

(12) [1889] 13 Bom. 567. 
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but by a mortgagee for sale, also followed 
the res judicata principle, holding that 
the mortgage was merged in and could 
not be separated from the redemption 
decree obtained in the first suit. The 
Allahabad Gourt followed suit in David 
May V. Hazi’ud'din (13) and so did 
Bombay in Bapuji RaTnachandra v. 
Guja Malu DKangar -{li) which, however, 
must be taken to have been overruled by 
the Pull Bench of Bombay in Ramji v. 
Pandharinath (15) which has altered 
the previous view in Bombay. The PuU 
Bench case in Vedapurathi v. Vailabha 
■Valiya Rajah (l) already mentioned is 
also a case in which both suits were for 
redemption. To come to cases in which 
the first suit was as in the present case 
a suit for sale and an order absolute for 
sale had been obtained but no further 
action had been taken, this High Court 
in Banga Aiyangar v. Narayanachariar 
(16), where the first decree was in 1872 
prior to the passing of the Transfer of 
Propery Act, held that the second suit 
for redemption was barred. In Rama v. 
Bhagchand (17) the later Bombay view 
prevailed that the suit was not barred by 
res judicata. No previous case in India 
is discussed in that judgment and only 
one English case is cited. Shah Mehdi 
Masan v, Ismail Hasan (18) a case under 
Xhe present Civil Procedure Code, adop“ 
<\%ed the Bombay view that the suit was 
mot barred. An earlier Allahabad case 
•reported in Sham Sundar Dal v. Mar 
.Naraya7t fl9), takes the same view. So 
'far as this Court goes then, the general 
tprincipfio of res judicata has been applied 
rto the ease where the first suit was a 
'Suit for sale. 

Coning now to the Privy Council 
*^ 00666 , the earliest is one of 1873, Gokul' 
V. Kriparam (20). The first suit was 
Ibf the mortgagee for sale. The decree 
iln that case was a curious one which did 
Qot provide any opportunity to the 
mortgagor to come in and redeem, and 

(18) [1897j 19 All. a09=(1897) A. W. N. li*. 

(14) [1918] 4'i Bom. ^46=44 1. C. 908=20 Bom. 
L. R. 104. 

(16) [1919] 43 Bom. 334 -49 1. C. $94=21 Zom, 
lu R. 66. 

(16) [19161 39 Mad. 896=33 1. C. 30=30 M. L. 
J. 13. 

* (17) [1916] 39 Bom. 41=37 1. C. 349=16 Bom. 
U R.637. 

(18] [1930] 43 All, 617=56 1. C. 173=18 A. L. 
J. 633. 

U8) [1911} 9 1. C. 153. 

(30) [1873} 18 B. U R. 305=8 6m. 379 (P. C) 


in execution of which the mortgagee 
somehow gob into possession. It was 
held that the mortgagor had never had 
his legal opportunity of redeeming and, 
therefore, a suit for redemption lay in 
the cirbumstances of the case. That is 
no authority in favour of the respondent. 
In Mari Ravji Chiplunkar v. Shapurji 
Hormasji Shot (21) the question whether 
the mortgagor could, instead of suing for 
redemption, fall back on the original 
mortgage and claim to redeem it was nob 
decided. In Mahabir Pershad Singh v. 
Macnagihen (22). where the mortgagee 
had gob a decree for sale and the mort“ 
gagor sued to have.the sale set aside and 
certain set-offs allowed, it was held that 
the second suit was'barred by res judicata. 
The case is not much to the point hero. 
In^Raja Papamma Rao'v. Ramachandra 
Raju (23) the decree passed on a simple 
mortgage did not suggest foreclosure or 
necessarily anything more than a usufruc¬ 
tuary mortgage. The case is explaind 
at page 335 (25M.-Ed.) of the Pull Bench 
case in Vedapurathi v. Vailabha Valiya 
Rajah (l). It again is no authority in 
favour of the respondent. 

In Faiyaz Hussain Khan v. Prog 
Narain (24) the first decree was in 
favour of the mortgagee for sale, 
and he had'also got an order absolute 
for sale, and the plaintiff had in exe¬ 
cution beoomo the auction-purchaser. 
The second suit was* by the auc¬ 
tion-purchaser (defendant) in a suit 
on a second mortgage to redeem, the 
plaintiff’s purchase being subsequent to 
the defendant’s. It was held that the 
defendant could not resist the plaintiff's 
claim to possession. Incidentally it was 
laid down that an auction-purchaser on 
foot of a second mortgage could have 
and ought to have redeemed before 
the sale under the first mortgage decree 
was confirmed and that his subsequent 
application to redeem was properly 
refused, libere is nothing in any of 
these oases which runs counter to the 
general principles laid down in Vcda- 
puraihi Vailabha Valiya Ra^ah (l). 


{ID [1886] 10 Bom. *61=1 j 1. A. 66=4 
719 (P C \ 

taa) [1889] i 6 da. csi=i6 i. a. \ 07=5 

345 {P. ej. 

(33) [1896] 19 349=:» 1 a. 
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In Suklii V. Ghulam Safdar Kha/)i (25) 
a prior mortgagee had obtained a decree 
for sale vyithout joining a puisne mort¬ 
gagee and the latter sued, and it was 
argued that the prior mortgagee could 
not use his mortgage as a shield, because 
the mortgage was merged in the decree 
for sale and was, therefore, extinguished. 
The Privy Council held that under the 
altered wording of the Transfer of Pro¬ 
perty Act and the Civil P. C., the 
mortgage was not extinguished and 
could be held up as a shield. I do not 
consider that this ruling is authority for 
the proposition that, when a mortgagee 
has obtained a decree for sale, the mort¬ 
gage as between himself and his mort¬ 
gagor and all parties to the stiifc is not 
merged in the decree in the suit. The 
decision merely declares that by the 
decree the security is not extinguished 
so far as to prevent the agitation of 
rights under it which were not decided 
hy the decree. It does not touch the 
question agitating afresh rights already 
concluded by the decree. 

The plaintiff’s mortgage in the present 
case is pendente lite and his righis 
are, therefore, no higher than the rights 
of the mortgagor, and, as I have already 
said, the rights of redemption as between 
the mortgagor and the mortgagee have 
been once for all merged in the decree 
in the suit for sale. The principle in¬ 
volved is that in all suits on mortgage 
which are successful the mortgage, so 
far as parties to the suit are concerned, 
is merged in the decree and the mort¬ 
gagor’s rights are only exercisable under 
the decree and do not exist any longer 
outside the decree. The right to redeem 
therefore, can be exercised only as pro¬ 
vided under the decree and not outside 
the decree. It follows then that, after 
a decree in a mortgage suit, whatevei 
the form of that decree, whether for 
foreclosure, sale or redemption, the 
parties to the mortgage and to the suit 
and their legal representatives or as¬ 
signees cannot maintain in future any 
separate suit or any claim arising ou 
of the mortgage : see Ameenammal v. 
Meenakshi (26). The proper test, I 
think, is, does the decree provide lor 
every relief obtainable by the parties 
under the mortgage and 

(25) [1921] 4>i All. 459=65 1. C. 151=^48 I. A 
465 (P. C.). 

(20) [19^0] 12 Ti. W. 173=00 I. C. 226. 
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unprovided for ? It appears to me that 
it does. It may be noted that the form 
of final decree, Form 10-A of Soh. I-D' 
is the same in a suit for sale as in a 
suit for redemption, in the case of a* 
simple or usufructuary mortgage when 
payment has not been made, and that 
sub-Cl. (3) in O. 34, R, 8 does not 
apply to sub-clause (4). In the case of 
a final decree for redemption under a 
simple or usufructuary mortgage it cannot- 

be .doubted that the right to redeem- 
cfeases with the passing of the decree. 
Why should it be deemed otherwise in 
the case of a final decree of exactly tho- 
same wording in a suit for sale ? 

The learned Judge from whose judg' 
ment this appeal is preferred has dls* 
tinguished the case of Ranga Aiyangaf 
V. Narayanachariar (16) by saying that,, 
if the Judges there had been dealing^ 
with a decree unexecutable by a mort¬ 
gagor, the decision would have beehi 
different. I do not think it follows.- 
Under a preliminary decree it is as- 
open to the mortgagee as to the mort* 
gagee to obtain the final decree and the- 
fact that the former’s neglect results iw 
a final decree which is not executablef 
by him cannot resuscitate the right to 
redeem which is gone. When the 
learned Judge holds that the right on 
the mortgagor to redeem property has 
not been taken away upon the passing 
of the final decree for sale, I must, for 
reasons I have already given, with res¬ 
pect differ from him. The learned 
Judge relies mainly on Bamji v. Panr 
dharai Nath (15) which lays down that; 
the right to redeem is not a matter lU' 
issue in a suit for sale. I have already 
given my opinion that, if the right to* 
redeem can be foreclosed, as it can, in. 
such a suit, it is very difficult to hold 
that it is not a matter in issue in the. 
suit. I must, for reasons given above^ 
hold that the learned Judge’s decree 
should be reversed. I would reverse it 
and restore the decree of the lower ap¬ 
pellate Gourb with costs to the defendant- 

throughout, 

Madhivan Nair, J.— The defen¬ 
dant-appellant as usufructuary mort¬ 
gagee with a personal covenant to pay 
suedinO. S. No. 430 of 1912 for th&- 
sale of the suit properties. A prelimi¬ 
nary decree was passed in his favour on 
the 14th of October 1913, in which time 
was fixed for payment till the 141;h. on 
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November 1914, A final decree was 
passed on the 25bh of February 1915. 
While this suit was pending, the mort¬ 
gagor gave another mortgage of these 
properties to the plaintiff’s father. In 
O. S. No. 28S.of 1918 the plaintiff-res¬ 
pondent obtained a decree for sale with¬ 
out making the defendant a party to the 
suit and purchased the property himself. 
He then instituted the present suit for 
the redemption of the mortgage in fa¬ 
vour of the defendant. 

The question for decision is whether 
the decree in O. S. No. 430 of 1912 
operates as res judicata in the plaintiff- 
respondent’s suit for redemption. Deva- 
doss, J., reversing the concurrent judg¬ 
ments of the lower Court, rejected the 
plea of res judicata and remanded the 
suit tor disposal. This decision is the 
subject-matter of the Letters Patent 

Appeal, 

In my opinion, this case must be de¬ 
cided by applying the principle of the 
decision in Vedap\irat}\.i v. Vallabha 
ValiyaBajaK (l). In that case a Pull 
Bench of this Court held that, where 
a suit for redemption has been insti¬ 
tuted and a decree for redemption had 
been passed therein, but not executed, a 
subsequent suit is not maintainable for 
the redemption of the same mortgage. 
It is no doubt true that in the 
present case the decree in the 
prior suit was one for the sale of the 
properties and not for redemption ; but 
if we have regard to the real nature of 
the decree for sale passed under Ss. 88 
and 89 of the Transfer of Property Act, 
it will be found that this difference does 
not really make the decision inapplica¬ 
ble. It is not denied that the decree 
in O. S. No. 430 of 1912 gave the mort¬ 
gagor who was the defendant in that; suit 
a right to obtain possession of the suit 
property by paying the decree amount 
within the time fixed by the Court. In 
Vedapurathi v. Vallabha Valiya Raiah 
(1), Sir Bhashyam Aiyangar, J., states 
thus: 


Whother the decree be in a suit for foreclosure 
or iu a suit for sale or in a suit for redemption, 
there Is in each a oonditional decree for reaemp- 
lion in favour of the mortgagor, the oouditiou 
belug the payment by the mortgagor of the 

amount decreed on or before the day fixed. 

Beoraes tor soeoifio performanoe, deciuee respect- 
lOB Hghta el easemenla and eimUar decrees era 
often made conditional, but they are none the 
ItM ' final judgments * having Uxa force of res 
fatllQhta, 


The learned Chief Justice said : 

The Legislature has laid down what is tne 
‘ matter in issue ’ in a redemption suit. In 
order to succeed the mortgagor has to show that 
he is entitled to a decree ordering that if ho 
pays off the mortgage debt in pursuance of the 
order of the Court, the mortgagee shall re-trans- 
fer the property and if necessary put him in pos¬ 
session. The matter in issue is—aye or no—- 
is the mortgagor entitled to the decree which, 
if he succeeds, the Court is required by S. 92 to 
make. 

The same matter is in issue in a mort¬ 
gagee’s suit for sale. The form of the 
decree shows that ifc contains a oondi¬ 
tional decree for redemption. The right 
to redeem having been thus once adjudi¬ 
cated, the decision in which it was so 
done must operate as res judicata in a 
subsequent suit for redemption. It ia 
true that even after the order absolute 
for sale under S. 89, it is open to the 
mortgagor to pay up the mortgage 
amount and thus aver the sale [see 
Adipuranam Pillai v. Gopalstvami Mu^ 
dali (7)] : bub this does not mean that 
the right to redeem still survives. The 
payment is made by the mortgagor nob 
under the Transfer of Property Act bub 
in the capacity of a judgment-debtor 
under the provisions of the Code of Civil 
Procedure. The substantial right in¬ 
volved in the suit, viz., the right to re¬ 
demption being thus merged in the de¬ 
cree, though the decree is one for sale, 
the same right cannot again be put in 
issue in another suit. Applying the 
principle of the decision in Vedapurathi 
V. Vallabha Valiya Rajahil) it was held 
by Sadasiva Aiyar and Napier, JJ. in 
Banga Aiyangar v. Narayanachariar 
(16) that a subsequent suit instituted by 
the mortgagor for redemption of the 
mortgage was barred by res judicata by 
the decision in a prior suit for sale 
instituted by the mortgagee in which a 
decree had been passed containing a 
direction in favour of the mortgagor who 
was a defendant therein for recovery of 
possession of the property and which de¬ 
cree was nob executed by either party. 

The learned vakil for the respondent 
argues that the decision in VedapHratki 
V. Vallabha Valiya Rajah (l) is inappli- 
cable to the present case, also beeause 
of the alteration in the law regarding the 
nature of the decree to be passed in 
mortgage suits for sale of properties 
introduced by O. 34, Rr. 4 and 5 ; which 
repealed Ss. 88 and 89 of the Transfer ot 
Property Act. By the repeal of the old 
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sections of the Transfer of Property 
Act there are now two decrees in all 
mortgage suits—the preliminary decree 
and the final decree. The preliminary 
decree cannot be executed’ the'executable 
decree being the final one. It is argued by 
Mr. Yenkatachariar that, since under the 
Code of 1908 the preliminary decree is 
now inexecutable, all that is stated in 
Vedapuratki v. Vallahlia Valiya Bajah 
(l) with reference to the operative 
character of such decrees become 'inap* 
plicable to cases arising under the pres¬ 
ent Code. He also argues that since by 
the omission in O. 34, E. 5 of the words 
" and thereupon the defendant’s rights to 
redeem and the security shall both be ex¬ 
tinguished ” which occurred at the end of 
the old S. 89, the relationship of the 
mortgagor and the mortgagee still sub¬ 
sists in spite of the final decree, it is 
open to the mortgagor to institute a se¬ 
cond suit for redemption. In my view, 
the non-executability of the decree and 
the alleged continuance of the relation¬ 
ship of the mortgagor and the mortgagee 
even after the passing of the final decree 
do not affect the application of the 
principle of the decision in Vedapuratki 
V. Vallahha Valiya Bajak (l) to the 
facts of the present 'case. The question- 
that we have to decide is purely one of 
res judicata. A properly framed prelimi¬ 
nary decree contains a direction ena 
bling the mortgagor-defendant to pay the 
money declared to be duo on the mort¬ 
age to the mortgagee within the pres¬ 
cribed period in which event the morb^ 
gagee shall deliver the property to the 
mortgagor. By paying the amount pres¬ 
cribed in the preliminary decree it is 
open to the mortgagor bo obtain a final 
decree. Since he did not do so in the 
present case, the right of redemption 
which has become merged in the decree 
cannot be re-opened again in a subsequent 

It may be observed that the learned 
Chief Justice in Vedapuratki v. Vallahha 
Valiya Bajak (l) did nob rest his judg¬ 
ment on the excutability of the decree ; 
for he had on the same day delivered 
judgment in another Full Bench case, 
gee Mallikarjunadu Setti v. Lingamurtkt 
Pantulu (12) in which he held that an 
order ‘passed upon an application made 
under S. 89 of the Transfer of Property 
Act corresponding to O. 34, B. 5 of Act V 
of 1908 was nob an order made in 


execution proceedings. Sir Bashyam; 
Aiyangar also bases his judgment on 
principles of res judicata embodied in 
S. 11 of the Code of Civil Procedure 
though as a supplemental ground, the 
learned Judge states that the second suit 
is barred by the provisions of S. 244 also, 
inasmuch as the applications under Ss. 89 
and 93 were applications in execution. 
As regards the continuance of the rela¬ 
tionship of the mortgagor and the morb* 
gagee, it cannot be said, as has already 
been pointed out, that the payment 
which the mortgagor-defendant is en¬ 
titled to make to avert the sale is made 
by him as a mortgagor. He pays only in 
the capacity of a judgment-debtor under 
the provisions of the Code of Civil Pro* 
cedure. Whether on making such pay¬ 
ment he is entitled to be pub in.possession 
of the property is a doubtful question 
which it is nob necessary tJ decide in. 
this case though the case in Adipuranam 
Pillai V. Gopalaswami Mudali (7), decides 
that he is so entitled. In the course of 
his arguments, Mr. Yenkatachariar re¬ 
ferred particularly to three decisions, 
namely, Hari Bavji Gkiplunkar y. 
Skapurji Hormasji Sket (21), Baja 
Paparama Bao v. Bamackandra Baju 
(23), and Gokaldas v. Kriparam (20), in 
support of his contention that the second 
suit for redemption would lie. The first 
two cases have been explained by bir 
Y. Bashyam Aiyangar, J. in Vedapuratkt 
Y.Vallabha Valiya Bajak (1). In Rary 

Bavji Gkiplunkar v. Skapurji Hormasji 
Shet (21). their Lordships of the Privy 
Council, though they cite the decision m 
Periandi v. Angappa (10), do not expr^ 
any opinion on the question whether the 
plaintiff could fall back upon the original 
mortgage and the case therefore does not 
afford any help in answering the question 
whether a subsequent suit on the same 
mortgage is barred by S. 11 of the Code. 
The decision in Baja Papamma Bao v. 
Bainackandra Baju (23), really depended 
on the construction of the prior decree 
passed on the mortgage which contained 
the condition that 

If the debt is not discharged according to tne 
instalments, you should recover the same by 
means of the mortgaged property, the crops of our 
cultivation and our other property and from our 
person according to your wish. 

The learned Judges held that the prior 
decree in effect put the mortgagee in the 
position of the usufructuary mortgagee 
and therefore the mortgagee could be 
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redeemed by a fresh suifc. The decision 
in Qohuldas v. Kriparam (20). is also 
based on the construction of the prior 
decree passed in the case under which 
the mortgagee gob into possession. It 
was held that as that decree did nob 
extinguish the mortgagor's right of 
redemption, a suit by him for that put" 
pose was not barred. 

The decision in Rainji v. Pandhari- 
nath (15), took the view that a second 
suit for redemption would lie. Mr. 
Justice Devadoss has in effect followed 
that decision. The view of our own High 
Court in Vedapuratki v. Vallahha Valiya 
Majah (l), is different from that of the 
Bombay High Court. Mr. Venkabachariar 
has not been able to persuade me that 
■the decision in Vedapuratki v, Vallahha 
VpXiya Rajah (l), does not lay down the 
•correct law. I do not think it is neoes- 
eary to discuss the various other decisions 
referred to by him in the course of the 
argumeut, as they do nob in my view 
directly bear on the question under con¬ 
sideration. In my opinion, the plaintiff s 
suit is barred by the operation of the 
doctrine of res judioaba. I would there¬ 
fore set aside the decision of the learned 
Judge and dismiss the plaintiff’s suit 
with costs throughout. 

Appeal allowed : suit dismissed. 
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Wallace and Madhavan Naib, J J. 

Ramanujulu Reddy —Petitioner—Ap¬ 
pellant. 

V, 

Rangiah Reddiar —Respondent. 

Appeal Ho. 269 of 1925, Decided on 
5th November 1925, from an order of 
the Diet. J., Ohingleput, D/- 2nd May 
1925. in M. P. No, 157 of 1925. 

Ouardtans and Wards Act, S 34 (d)—Orders 
Atnder, should relate to cash Sn hand on2y 

It is only that cash which the guardian would 
liave bad, if he had followed the OouiVs diieo* 
iiions as regards investment, that the Court can 
under S. 34 compel him to produce. It is im* 
material whether the guardian invests in ap* 
proved seourities as par Court’s order or>in un* 
approved seourities in oontravention of Court’s 
order. [P 826 C 1] 

K. Rajah Iyer —for Appellant. 

£. Ramodwamt lyengair—tat Res¬ 
pondent. 
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Judgment.—There can be no doubt 
that appellant has wilfully disobeyed the 
orders of the District Court, On 10th 
October 1922 he was directed bo invest 
the minor's money in approved securities. 
Instead of doing so, he lent it out on 
pro-notes and did not inform the Gou?rt 
that he has done so until he was called 
to account over a year later. The ex¬ 
cuse that on 11th October 1922 he was 
nob a proper guardian, as he had not 
given security, carries no weight. The 
Court then pointed out to him his duty, 
whether as guardian de facto or as 
guardian de jure and he has not done 
his duty. Since then, he has at various 
times been ordered by the District Court 
to realize and deposit those moneys in 
that Court. The earliest of these orders 
was on 29th October 1924. Admittedly 
he has taken no steps to realize the 
money on the pro-notes and is now no 
nearer doing so than he was then. He 
pleads that owing to tightness in the 
money market his promisors cannot pay 
at present. He has taken no steps to 
compel them to pay. 

Nor is the appropriate remedy for 
such conduct action under S. 45 (l) 
which the lower Court has taken. Is it 
a case to which that section is ap¬ 
plicable '? The lower Court has brought 
the case under S. 45 (l) (b) as failure 
to exhibit accounts in compliance with 
a requisition under S. 3x (e) and to pay 
into Court the balance due on those 
accounts in compliance with a requisi** 
tion under S. 34 (d) (3). 

The appellant’s contention is that 
S. 34 (d) is limited to such balance as 
his accounts show to be in his hands and 
not moneys invested and in the hands of 
others. The respondent does not go so 
far as to contend that S. 34 (d) authorizes 
a Court to compel a guardian peremp- . 
torily, to realize all investments of the 
minor’s money and produce the cash but 
he does contend that it authorises the 
Court to oompel such immediate realiza¬ 
tion and production of cash or produc- 
tion of the whole cash anyhow by the 
guardian, whether or no he can at once 
realize the investments in cases where 
the investments have been made in 
defiance of the orders of the Court. 

It is clear to our minds that when, say, 
a guardian’s accounts are in the shape of 
80 much invested in approved securities 
and 00 much in cash, the balance due 



826 Madras Offjj. Rbcr., S. K^NATtAiv. Bastiao'Souza 192& 


from him on those accounts would 
naturally be the amount of cash in his 
hands. We are unable to see that the 
interpretation of that phrase should 
mean anything different when the in¬ 
vestments are in securities, but not in 
approved securities, even when the invest¬ 
ment was in defiance of the orders of the 
Court. No more cash than is in the 
hands of the guardian would have been 
in his hands if he had obeyed the orders 
of the Court, and it is only cash that ought 
bo be in his hands that the Court can at 
most under S. 34 compel him, on pain of 
punishment under S. 45, to produce. In 
other words the Court cannot in'this 
case say to him “if you had obeyed my 
orders you would have had more cash to 
produce,” because that would not be true. 
The test, to our minds, is what cash 
should the guardian have had, if he had 
followed the Court’s directions, and it is 
such cash and such only that the Court 
can under S. 34 compel him to produce. 

Authority on this point is scanty. Our 
attention has been called to two rulings 
of the Calcutta High Court Jagannath 
Panja v. Mahesh Chandra (l) ; and In re 
Nikhrannessa Bihi (2). In both cases 
the Court proceeded on the accounts 
tiled by the guardians, and called on 
them to produce only such cash as those 
accounts showed to be in their hands. 

A Bench of the Allahabad High Court 
has dissented from the Calcutta view in 
Sita Ram v. Gohindi (3) ‘and laid down 
that the Court is not bound to accept 
the balance shown on the guardian s 
accounts, but may revise it by striking 
out payments which appear to it impro¬ 
per, The finding of fact in that ease 
was that a sum of Rs. 900 alleged by 
the guardian to have been spent had nob 
been spent on behalf of the minors, and 
• the High Court, in arriving at the 
balance of cash which the guardian 
ought to have had, added that item. 
The case is not on all fours with the 


present. , ^ , 

Here the investments attacked are tor 
the minor and enure from him. It was 
the guardian’s duty in obedience to the 
order of the Court dated 11th October 
1922 to invest the money now tied up in 
the pro"note 3 in approved securities. For 

(1) C1916] 25 0. L. J. 149—36 I. C. 286=21 
C. W. N. 688. 

(2) [1916] 20 C. W. N. 663=33 I. 0. 918. 

(3) A. I. R, 1924 All. 593, 


this purpose it was unnecessary for the 
Court to order him on 27th October 1924 
to realize the investments atidodepositr 
the actual cash, and that order, we have 
already held, was not an order under 
S. 34 (e) and (d). 

We are given to understand that the 
promisors of the pro-notes are willing to 
convert their obligations in1;o first mort¬ 
gages on immovable property. If this 
is true, the intention of the District 
Court in its order of llfch October 1922 
is fulfilled. 

We are of opinion that the order 
under appeal is ultra vires. We, there¬ 
fore, set it aside. Two months’ time* 
from to-day will be given to appellant- 
to have the pro-note replaced by first- 
mortgages. If this is not done the Dis¬ 
trict Court will take steps bo removo 
the appellant from his guardianship and 
to have the secuiby bond enforced against 
him and the sureties. We make 
order as to costs. 

The fine, if paid, should be refunded,. 

Appeal allowed. 
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Wallace and Madhavan Nair, JJ- 

Official Receiver of South Kanara 
Plaintiff—Appellant. 

V. 

Bastiao Souza and oihers^ ^Defendants- 
—Respondents. 

Civil Miscellaneous Appeal No. 98 of 
1924, Decided on 16th December 1925, 
from the order of the Sub.'J^ South 
Ranara, D/— 19th April 1923, in A. S* 
No. 125 of 1922. 

:i: Transfer of Property' Act, S. 53— Cred/ltors 
or Official Receiver can proceeds under the section 
though another remedy is open under Provincial 
Insolvency Act (1920), S.- 63i. 

There is nothing in the Provincial Insolveacy 
Act to prevent the creditors and. therefore, the 
OfBcial Receiver front proceeding under S. 53 of 
the Transfer ot Property Act, if they wish, though 
they have another remedy under S. 53 of the 

Provincial Insolvency Act; 42 Mad. 322 Expl. 

[P 827 C 11 

B. Sitarama Rao —for Appellant. 

K, Y. Adiga —for Respondents. 

Judgment. —Thera is nothing in the 
Provincial Insolvency Act or in Mari~ 
awa Pillai v. Raman Ghettiyar (IL^ 

( 1 ) [1919] 42 Mad. 322=52 1; C. 6ly=lll 
L. W. 59. 
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to prevent the creditors and, therefore, 
the Official Eeoeiver, from proceeding 
under S. 53 of the Transfer of Property 
Act if they wish ; and the fact that they 
have another remedy under S. 53 of the 
Provincial Insolvency Act does not 
deprive them of their right of suit under 
S. 53 of the Transfer of Property Act. 

The- appeal must be allowed and the 
lower Court is directed to admit the 
appeal and bear it. 

Costs up to date will abide the result. 

Appeal ^llowed. 
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I 

Odgers, J. 

AddanJci LakshmanacKaryulu —Appel¬ 
lant. 

V. 

Madduri Veakataramanuja Ckarytdu 
—Respondent. 

Second Appeal No. 1090 of 1923, C. 
M. P. No. 3860 of 1923, Decided on 2nd 
March 1926, from the decree of -the 
Sub-J., Bezwada, in Appeal Suit No. 89 
of 1921. 

(а) Ctvll P. C., O. G, B. 17— Amendment 
depriving oppoitte party of defence of limitation 
sfvyuXd not be allowed. 

It is a oiirdiaal maxim of the law of amend' 
ment, not only that one should 'not amend so as 
to change the cause of action but one should not 
ameud in such a way as will deprive the opposite 
party of a valid defence under the law of limita¬ 
tion. [P. 828, 0. 1] 

(б) LlinHation Act, 8. 19—Inifiafs. 

Aoknowledgment merely bearing initials in¬ 
stead ot signature is not proper: 15 Mad. 261, 
Esopl. and DisU [P. 828, C. 2] 

K, N. Bajagopala Sasiri—iot Appel¬ 
lant. 

C. H, Baghava Bow —for Respondent. 

Judgment. —This is a suit for money 
brought by the plaintiff against the 
defendants who are husbands of sisters. 
The first Court held that no such in¬ 
debtedness was proved. On appeal to 
the lower appellate Court, the Subordi¬ 
nate Judgd held that an amount of in* 
debtedneas was proved. There is one 
ourious feature about this case, and that 
is, that the plaint sets forth the borrow- 
ibgs bt the defendants of oertain sums on 
ajE^oifio dates, and the only item with 
whioh we are oonoernad here is Ba. 800 
stated in the plaint beeobm'row- 


ed on 28-1-1916. The date given, how¬ 
ever in the additional issues framed by th& 
District Munsiff in the case is 28-11-1916' 
and in the summary of the evidence the 
same date appears. This case is a very 
striking example of the great danger of- 
employing figures instead of words in any 
kind of writing that really matters. ItP 
is all very well to do it at the top of 
letter paper or things of that sort,, 
though even so it may be that the date 
will become important, and the whole of 
this case hinges on the fact that 
28-1-1916 was written all in figures. lu' 
the learned Subordinate Judge’s setting, 
out of the case be also says Rs. 800 on- 
28-1-1916" and according to the learnedi 
vakil for the appellant this discrepancy 
was actually discovered not until after 
the conclusion of the case in the lower 
appellate Court. It seems almost in' 
credible that the case should go through^ 
the Courts with the plaint alleging one 
date and the witnesses and the Judges- 
setting out a different date. However,, 
that is the fact, and I take it that the 
statement of the learned vakil for th& 
appellant is accurate. 

A petition for review was taken to the 
learned Subordinate Judge while the 
admission of the second appeal was pend¬ 
ing. That was refused on the ground, 
and it seems to me a substantial one, that 
it was on the basis of the plaint that the 
plaintiff went to trial and that the issue 
was decided, and as foundation of his 
right to this sum of Rs. 800 he alleged a 
borrowing and lending on the 28tl> 
January 1916. 

The question is: Should this mistake, if 
it is one, be allowed to he corrected here¬ 
in second appeal ? Much stress has been 
laid on Muhammad Sadia v. Abdut 
Majid {l), where the Court allowed the 
plaintiff to amend his plaint so as to 
olaim 17 biswani shares instead 'of 15- 
biswani shares on the ground that the- 
amendment is a correotion in the descrip¬ 
tion of the property. It was attempted 
to be argued here that the date vras 
merely a description of the debt, hut I 

__Si*® unable to accept this because if it 

were a mere description which could be 
corrected, it is obvious that the sooner* 
we get rid of the limitation law the- 
letter. It simply reduces that to futi- 
l ity. Another c ase relied on is S«s?i- 

7l) CWll] S3 All. 616=10 LC, *76^8 A. Ta. J. 
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aTnma v, Chenncippd (2). That was a case 
where the learned Judges in second 
appeal thought that as the plaintiffs had 
not been appointed executors by the 
Will the plaint might be amended by 
substituting the adopted son as plaintiff 
with one of the present plaintiffs as next 
ifriend. The objection, it will be noticed, 
was taken by the District Judge himself 
and the learned Judge that the suit 
should not have been dismissed ■ without 
giving the plaintiffs an opportunity to 
amend. It is perfectly clear there that 
the amendment was more or less a for¬ 
mal matter. The executors had sued 
tinder the mistaken impression that they 
were executors by implication. The 
iquestion was how was the subject-matter 
of the suit to be preserved. It was really 
as pointed out by the learned vakil for 
the respondents, a question under O. 1, 

B. 10. Civil P. G. 

I do not think either of the cases 
quoted is really authority for asking me 
ito amend in this case, and, for this very 
strong reason, that if the amendment is 
allowed the defence of limitation which 
succeeded in the lower appellate Court 
obviously falls to that"ground and it is a 
cardinal maxim of the law of amend¬ 
ment not only that you should not amend 
so as to change the cause of action but 
.you should not amend in such a way as 
I will take away a valid defence under the 
law of limitation. On the merits it is 
very difficult to come to the conclusion 
that this is a mistake. As I have already 
-said it was allowed to go through two 
Courts unchallenged and when the learn- 
■ed Subordinate Judge comes to give his 
decision on the next point in the case 
i, e., whether this debt has been revived 
by acknowledgment again the ‘foundation 

is given ‘as 28bh January 1916 with 
regard to this sum of da. 800. For all 
these reasons I am of opinion that it would 
»be distinctly wrong to allow ^his amend- 

kinent in second appeal. 

The next point is : Was thf learned 

Subordinate Judge wrong in holding that 
Exs. B. and 0. two letters, did not amount 
to acknowledgment ? He says that the 
acknowledgment is not specific an 
against the plaintiff for that reason. 
Neither of these acknowledgments, so 

called Exs. B and G., is signed. y 
are at best initialed I say at best 
because the translator of Ext C» has on y 

V(2) [1897 j 20 Mad. 407. 


been able to decipher the initial "M”. 
It is said that the words “I shall pay 
you Bs. 100** may be 1,000. The original 
is most suspiciously and unfortunately 
blurred at exactly that figure. If it is 
1,000 it is said it must cover the Es. 800. 
If it is 100 we do not know. It is simply 

an acknowledgment of liability. 

Various cases were quoted for the ap¬ 
pellant under S. 19 of the Limitation 
Act, but on examination they will bo 
found to be oases of open and current 
account, and it is well settled that ap 
aoknowled^hient of indebtedness by one 
party who has any open and current 
account with another is much favoured 
in the law on this point. There is no 
open and current account between these 
two people. 

There is a further question and that is 
whether, in spite of the provisions of 
S. 19, namely that the acknowledgment 
has to be made in writing signed by the 
party etc., initials will do. An old case 
Ammayee v. Yelunvdldi (3) was referred 
to. That was the case of a Will and of 
initials affixed by the attesting witness. 
It is said obiter that initials are equiva¬ 
lent to a signature to au acknowledg¬ 
ment under the Limitation Act though 
no such authority is quoted in the judg¬ 
ment, and this morning I have been re¬ 
ferred to an English case of Lord St. Joi^ 
V. Bowghton (4). There it was held the 
acknowledgment of a debt in writing 
signed by a trustee or his agent is suffi¬ 
cient. The trustee owing to gout in the 
hand could not write and the letter was 
written by an amanuensis who concluded 
“for Thomas Townsend, Lt. it was 
sworn that the letter was written by 
Miss Laura Townsend, daughter of the 
trustee, according to her fathers dicta¬ 
tion and that it was signed by her m 
his presence. That makes all the ditie- 

Here it is true that the plaintiff says 
that the whole of the letter Ex. O. is in 
the handwriting of the defendant but it 
certainly does not say that he saw the 
defendant sign, nor has any evidence 
been offered to. connect the defendant 
with the initials which appear in Ex. B, 
but may or may not appear in Ex. O. 
Ex. B. is in its contents vaguer than 
Ex. C. and in my opinion the learned 
Subordinat e Judge is right in saying that 

(S) [1892J 16 M;Ad. 261. 

(4) [1837] 9 Sam. 219. 
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neither of these acknowledgments is 
speoi&o, hut I am prepared not only to 
stand on that but also on the point con* 
oArning the initials themselves.. It seems 
to me therefore that the appeal fails on 
all grounds and must be dismissed with 
oosts. 

The petition for amendment of plaint 
is dismissed. 

Appeal dismissed. 
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Odgers, J. 

Velayuda Pandaram and others — 
Plaintiffs—Appellants. 

—- V. 

Sundara Balakumaraswami Mania-" 
garar and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 336 of 1920, 
Decided on 14th April 1925, from the 
decree of the Dist. J., Ramnad, in A. S. 
No. 861 of 1918. 

(a) Civil P, C., S. IX^Ainount and nature of 
suit musi he looked to. 

The amount as well as the nature of the suit 
must be taken into consideration in deeiding 
whether a subsequent suit is barred under S. 11. 

, [P 860 C 1] 

(t) Civil P. C., S, 11—Bur of res judicata 
cannot he got over by adding untenable claim. 

A plaintiff oannot be allowed to get over the 
bar of res judicata by including iu a later suit a 
clearly untenable claim. [P 830 C 2] 

T, It. Ramachandra Aiyar, B. Sitarama 
Bao and S. B. Muthuswami Aiyar^for 
Appellants. 

K. F. Venkatasubramania Aiyar^ A. 
Krishnaswami Ayyar, T. Muthiah Pillai, 
K. Bajah Aiyar^ A. Swaminatha Aiyar 
and M. Suhbaroya Aiyar~~(or Respon¬ 
dents. 

Judgment. —This was a suit for the 
recovery of certain moneys with interest 
at 12 per cent, per annum being arrears 
of annuity due for faslis 1318 to 1325. 
The step-brother of the Zamindar of 
Vadimitta obtained a decree for a half 
share in a suit for partition in the Zilla 
Court of Tinnevelly in 1846. The 
Zamhidar appealed, and pending the 
appeal a compromise. Ex. B, was effected 
in 1848 the step-brother under it giving 
up his claim to a share in the aamindari 
in consideration of an annuity of Ra. 950 
per annum to be made a charge on the 


rents of 8 villages. The step-brother 
died leaving three sons, Kumara Etta. 
Venkateswara and Dalavoy,' In 1863 the 
two latter instituted a suit for the divi¬ 
sion of the annuity making their brother 
Kumara Etta and the zamindar defen^ 
dants. This suit was also compromised 
and the two plaintiffs became entitled to. 
an annuity of Rs. 280 out of Rs. 950; 
Dalavoy died and his right passed to. 
Venkateswara by survivorship. On 12th 
February 1895 Venkateswara hypothe¬ 
cated his right in Rs. 280 to plaintiff 
under Exhibit A. Plaintiff sued on foot 
of Ex. A (O. S. No. 157 of 1899, Satfcur 
District Munsif’s Court) and got a decree. 
Ex. D. In execution of the decree he 
brought to sale the right to annuity and: 
purchased it himself on the Slst March 
1905. The Vadimitta Estate meantime 
was the subject of litigation among rival 
claimants. The Collector of Tinnevelly. 
filed an inter-pleader suit (O. S. No. 63 
of 1895) to which all the rival claimants^ 
were parties. The suit was referred to 
arbitration and a compromise, Ex, E, 
followed and the 9th defendant in that 
suit who is the lineal descendant of* 
Kumara Etta, instead of the annuity of 
Rs. 950 got a one-fourth share in the 
Vadimitta Estate. He is the let defen¬ 
dant in'this suit. Under Ex. E Rs. 280. 
which had to be paid by the present 1st 
defendant out of Rs. 950, was made a< 
charge on the one-fourth share allotted* 
to the Ist defendant instead of a charge 
on the 8 villages as in Ex. B, and the 
1st defendant was made liable to pay this 
sum. 

On the foot of Ex. D 1 the plaintiff 
sued in O. S. No. 533 of 1908 in the- 
Sattur District Munsif’s Court for the 
recovery of the annuity due for 3 years 
faslis 1315 to 1317 claiming a charge in 
respect of it on the 8 villages. He 

a money decree and the 
High Ceurt held on the construction of 
Ex. B whi8h is Ex, F. (l) in the present 
suit, that there was only a personal 
covenant on the part of the obligee to 
pay the annuity coupled with the special 
remedy defined in the document. Before 
the Subordinate Judge it was argued 
that the plaintiff was entitled to no 
interest on the annuity; and secondly 
that his claim for a charge was res 
judioata by reason of the decision of the 
O. S. No. 533 of 1908. The Sub¬ 
ordinate Judge held that the claim fo- 
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interest was wholly untenable and 
tinsustainable and had merely been added 
in order to enable the plaintiff to institute 
a suit in the Court of the Subordinate 
Judge instead of that of the District 
Munsiff where it would have been clearly 
barred as having been decided in O. S. 
No. 533 of 1903. The District Judge 
upheld the point of res judicata and also 
held that though the compromise Ex. E 
created a charge for Ra. 280 the plaintiff, 
a party to it was not entitled to enforce 
the covenant in his favour against the 


defendant. 

Two points were argued before me in 
second appeal, namely, that the appellant 
could enforce the charge under Exhibit E; 
and secondly that the decision of the 
lower Ooui'ts as to res judicata was 
■wrong. With regard to the second point, 
which I will deal with first, it is said 
quite rightly that the amount as well as 
the nature of the suit must be taken into 
• consideration in deciding whether a 
subsequent suit is barred under S. 11, 
Civil Procedure Code. The authorities 
quoted for the appellant are all cases 
where the subsequent suit in the higher 
Court was bona fide admissible. By tha^ 
I mean, that the claim of the plaintiff 
had not been wilfully inflated simply in 
order to give jurisdiction to the superior 
Court. Here, interest was disallow^ m 
all the Courts below, and in the High 
Court the second appeal was dismissed. 

It does not appear in so many words 
from the judgment that the question of 
interest was argued but it was taken in 
the grounds of appeal and I must take it 
that the whole of the plaintiff s claim 
which included interest as set out in the 
plaint was found against. The judgment 
of the High Court in second appeal was 
delivered on the 15th December 1915. 
The plaint in the present suit was pre¬ 
sented on 8th April 1916. 

It seems to me, therefore, that the 

plaintiff must have known that 
for interest was wholly ® 

found hy the lower 
learned District Judge was right 
that the plaintiff cannot escape tb® 
of res judicata hy merely waiting for 
years in order to increase aim to an 

Lount of Bs. 3.000. This *s 

suflicient to dispose of the second appeal 
and if interest is disallowed there is M 
doubt that the present claim is conclud^ 
by the judgment in O S. No. Oo . 


Reference may be made to the' casdi 
reported in Venkatanarasimka Appa 
Boio v. Narasimha Gharyalu (l), where 
it was held by a Bench of this Court that 
the plaintiff cannot be allowed to get 
over the bar of res judicata by including 
in a later suit a clearly untenable claim. 
The subject-matter of this suit is the 
same as in the former, namely, the 
recovery of the annuity of Ks. 280 and 
interest. It does not, in my opinion, 
make any difference that the suit in the 
High Court was decided on Ex. E. (l) and 
the present suit is brought'in-respect of 
Ex. E. The decision of the learned 
District Judge was right and the second 
appeal must be dismissed with costs-of 
11th and lOth respondents, two sets. 

Appefil 

(1) [19103 li7 U j. 16i=d i. 0. 
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Krishnan and Odgers, JJ, 

jjilcchumarri Malliah and others De" 
endants 1 and 2, 4 to 12 and 15 -Appel 
ants. 

V. 

Yerravalit Ganganna and opiers ^ 
Plaintiffs Nos. 1 to 10 and Defendants 
S[o9. 3, 13 and 14 —Respondents. 

Appeal No. 8 of 19^3 Decided on 26fh 
jdai-oh 1925, from an order of the Diet, 
r., Cuddapah, in Appeal Suit No. 35 of 

l„\ Tfyartlce — Nsio plan — Suit bA^ed upjti 
■uUomary rlght-Plalntif f can lot be given relief 

m common law right. 

Where plaintiffs base their claim saying that 
■h^ Le entitled by custom to take their procss- 
ifon o^ marriage and other festive occasions 
hrou^^h the public streets of the village with 
nus^c" dancing and torches by daylight, which 
ihey claim to be component parts of the Proces¬ 
sion itself, from time immemorial and the 
fclleeed customary right is not proved, they can- 
□ot be given a decree basing their 

right. *- ‘•A 

(6) Highway—Member of public ha% right to 

awful use of public street (obiter.) 

Any member of thft public has got the right 
30 use a public street iu any lawful manner anu 
I declaration cau be granted if he is prevented 

:rom so doing without proof tl 

iamage : A. I. R. 1925 P. C. 36, FolUP 832 C IJ 
(c) Civil P. C., S. 105-Conrt oan re-open point 
lecidcd before order under Ctvtl P. C., O. 41, M. 
25 (obiter.) 

Though parties have no right to 
e-opening questions that ha^ been decided be- 
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fore oalUng for a finding,; yet it is open to the 
Oonrt to do so if it thinks fit and it cannot be 
6ud to act without jurisdiction if it goes back 
upon the position taken by it previously so long 
as the case is not out of its hands. [P 832 C 1] 

Bamchandra Iyer —for Appellants. 

Judgment. —In this case we called 
for a finding on the issue 

Whether the plaintifis have a right by custom 
to carry on their procession along the public 
streets on the occasions mentioned in the plaint 
with daylight tordhes as claimed by them ? 

A finding has been returned by the 
District Judge against the plaintiffs ; he 
has held that it is not proved that the 
plaintiffs have made out such a custom 
as alleged by them. Ordinarily on this 
finding the appeal would have been 
allowed and the suit directed to be dis¬ 
missed, but it is argued by Mr. Kama- 
chandra Ayyar for the plaintiffs who 
now appears for the firs^ time in the case 
that we should go back upon what we 
held on the last occasion and hold that 
the plaintiffs have a right as members 
of the public to use public roads in any 
manner that they can lawfully use them 
«nd that it is not open to any other 
member of the public to prevent them 
from 60 doing unless they infringe some 
particular right of the other or they in¬ 
fringe any magisterial orders or police 
regulations or cause injury to any mem¬ 
ber of the public by so using. This argu¬ 
ment was not urged before us at the 
time when the case was heard by us and 
we called for findings. In fact as stated 
in our judgment it was expressly admit- 
iied by the learned vakil who then ap¬ 
peared for the plaintiffs that the plain¬ 
tiffs based their right to take processions 
with the accompaniments narned only 
as a matter of customary right and if 
they were not able to establish such a 
customary right they would not be enti¬ 
tled to a declaration. 

It is contended on behalf of the plain¬ 
tiffs that the learned vakil who appeared 
then was acting beyond his authority 
and the admission being on a question of 
law is not binding on the clients ; but the 
argument overlooks the nature of the 
suit. The plaint says that by immemo¬ 
rial custom the plaintiffs in this suit and 
their castemen have the right from 
time immemorial to conduct processions 
in these streets with music and daylight 
torches. The Kapus the defendants de¬ 
nied this customary right and they 
'Stated that it was merely aa attemst 


made by the plaintiffs to make them* 
selves equal to the Kapus in caste status 
by carrying daylight torches and that the 
Kapus alone were entitled to this privi¬ 
lege and that on that ground they objected 
to the declaration being granted. The 
issue was worded like this : 

Whether the plaintiffs have not the right to 
carry daylight torches in procession as claimed 
by them? 

It was admitted before the Subordi¬ 
nate Judge, as noted by him in para 7, 
that the suit was for the vindication of 
a dignity, i. e. for a declaration that the 
plaintiffs were entitled to carry torches 
during daytime on ceremonial occasions. 
He declined to give the plaintiffs a de¬ 
claratory decree as prayed for hold¬ 
ing that the case was one for a declara¬ 
tion of a mere dignity or honour uncon¬ 
nected with any offica or temple and he 
was of opinion that the right was 
not one which civil Courts ought to 
recognize. Before the appellate Court 
the District Judge starts his judgment 
by saying that the suit was for a deela 
ration of the customary right of the 
Gollas of Thathireddipalli to go to their 
temple in procession through certain 
public streets with music and torches 
during daytime on marriage and other 
ceremonial occasions and for an injunc¬ 
tion. In the course of his judgment no 
doubt he treated the right claimed as not 
different from the inherent right of every 
citizen to use the public streets in a law¬ 
ful manner and said : 


1 1 . IVi*' —, 4UC5IUIUU are puDiic 

streets. All members of the public have, there¬ 
fore, equal rights in them. Apart from any 
custom every citieen has an inherent right to 

conduct processions, civil or religious, through a 

to obstruct the use of it 

by other and subject to any directions a Magis- 

obstructifns 

of throughfare or breaches of public peace. 

It was objeoted before us on the for¬ 
mer occasion that this view of the case 
was not permissible considering the wav 
in which the suit was framed, the suit 
being to vindicate a customary right. It 
13 not without duo care and delibera¬ 
tion that the plaintiffs confined their 
ease to a vindication of what they 

plaintiffs 

Gollas would have no doubt objected to 
the Malas and Madigas and other low 
castes exwcising a right such as the one 
in quMtion now. If the right is to ha 

olwmed as a right inherent in evo^ 
oitiisen the Malas and Madigas would be 
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equally entitled to the right of carrying 
daylight torches in their processions hut 
the Gollas in their evidence carefully 
deny that any hut the Kapus and thetn* 
selves have got that right ; so that it is 
clear that here we have not got to deal 
with the general question as to what the 
right of a memher of the public is on 
the public road. It is in view of this 
contention that the learned vakil for 
the plaintiffs who appeared on the last 
occasion admitted that unless he was 
able to establish his customary right his 
case must fail. We do not think, there¬ 
fore, that it is open now to the plain¬ 
tiffs or to the learned vakil who appears 

for them to put his ease upon a general 
inherent right of the public on ^blic 
roads The recent decision of the J^rivy 
Council reported as Manzur Rassan v. 
Muhammad Zamman (1) has put the 
matter beyond controversy that any mem¬ 
ber of the public has got the right to 
use a public 'street in any lawful ™a°“er 
and a declaration can he granted if he is 
prevented from so doing'without proof of 
Ly special damage. Tins was the view 
taken by the Madras High Court and 
the Privy Council has accepted the 
Madras view as correct. But that case 
has no bearing on the present case be¬ 
cause such a caso as this must necessari¬ 
ly fail when the custom is not proved. 
Any right that the plaintiffs may con¬ 
ceive themselves to have, based upon 
their position as citizens, they will have 
to vindicate by another suit, if they are 
so advised and if they find it necessary 

to do so. Mr. 

quoted some cases to show that so long 
as this case is pending before us it is 
open to us to reconsider the decision 
already taken if we find that that deoi 
sion is not correct to put matters right. 
It may he that the parties have no right 

toTsist upon re-opening ques ions that 

had been decided before calling for a 

Lding but I am clearly 

it is open to the Cour^^to do^ - .i 

thinks fit it goes back upon 

!r b" 

point, for the point that has ^w 

frame of the suit. We_must^i^er^ore. 
(1) A. I. R. 1925 P. C7^. 


accept the finding of the District Judge, 
as against his finding nothing has been 
urged, and we hold that the customary 
right is not proved. IiJTthis view the. 
appeal must be allowed and the suit dis* 
missed with costs. , _ • 

Appeal allotted. 
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Ramesam, j. 


Vepuri Subbayya 
Appellant. 


Plaintiff No. 1 


V. 


Secy, of State —Defendants 1 & 2—Res" 
pondents. 

Second Appeal No. 393 of 1922, De" 
cided on Ista^pril 1925, against a decree 
of the Sub.-J., Kistna, in Appeal Suit 
No. 318 of 1920. 

Btpaa-%an%u!ners — Two tanks connected hy‘ 
channel—Outlet of one falling into disrepair-^ 
Plaintiff using water of one tank for over QQf 
years—ipyvemment proposing to repair th^ outlet 
can repair 'without diminishing plaintiffs water 

suppiy. . y. , 

Two tftDks were connected by a channel wmca 
had been a permanent topographical feature. 
The outlet of one tank had fallen into disrepair 
and'Government proposed to repair the ^me so a» 
to stop theVflow of water to plaintiff a fields which 
had been watered by one tank for over sixty 

EM-. that the Government were enWtled to. 
renair the outlet in any manner, but so as not to 
interfere with the usual supply of water necessary 
tSiSlStethe plaintiff’s lands. The Court has 
no rifht to dictate to Government m what 
maimer they can carry out repairs. [P 834 C IJ 

B. Somayya—ioT Appellant. 

Govt. Pleader—ior Respondents. 

Judgment.—The plaintiff is the ap* 
pellant before me. The 1st respondent 
is the Secretary of State for India. The 
plaintiff is the owner of certain inam 
survey fields in the village of Vemula- 
palli, namely, Nos. 89, 97,. 98, 100, 103 
and 104. These lands are irrigated by 
the water of a tank called Mukkuvani' 
gunta which is situated in Survey 
No. 101. The plaintiff is the owner of 
the tank and also of Survey No. 102. 
The tank was filled by the water of a 
channel, which takes its rise from the 
hills near Gopavaram. Gopavaram is 
the village immediately north of the 
village of Ganapavorigudem and the- 

latter village is immediately 
Vemulapalli. All. the three villagers. 
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originalty ^ belonged to a ' zemindar, but 
some time before the middle of the last 
century the zemindari ceased to exist and 
all the villages passed to. the Govern¬ 
ment. The channel takes a definite 
shape according to the old survey plan 
of 1864: (Ex. XI.) in the field marked 
No. 34 and described as a jungle. It 
then passes through the village of Gana" 
pavarigudem until it reaches a tank 
called Jangamgunta which was in the 
field No. 45 of that plan. It escapes 
through a southern outlet of the said 
tank and ultimately falls into Mukku* 
vanigunta belonging to the plaintiff. 

The District Munsif found that the 
whole course of the channel, as described 
by me above, was a natural stream and 
had existed for more than 70 years. The 
outlet of JTangamgunta, through which the 
water of the channel continues to flow 
southwards, was breached. The District 
Munsif found that the breach had existed 
for over 60 years from some time prior to 
the vesting of the properties in the 
Government. 

The Subordinate Judge on appeal also 
found that the portion of the channel 
south of Jaugamgunta and north of 
Mukkuvanigunta had been existing during 
the last 60 or 70 years. An examination 
of the whole record shows that it is im* 
possible to say when the channel and 
two tanks began to exist in the form in 
which they now exist. All that can be 
said is that they must have existed in 
this shape for more than 70 years and 
have become a permanent topographical 
feature. After the breach of the southern 
outlet of Jangamgunta, that tank lost its 
original shape ; so far as the western 
side is concerned no water could be stored 
in it, but on the western side a pond was 
formed which formed the irrigation 
source to the lauds of Ganapavarigudem. 
This state of things, namely, the tank 
being in a,state of disrepair, (the breach 
of the southern outlet not being repaired) 
must have led to the flow of more water 
into Mukkuvanigunta than was originally 
intended ; but that it did flow and was 
utilized by the plaintiff for the irrigation 
of Survey Nos. 89, 97, 98,100,103 and 
104 for more than 60 years is found by 
the Courts below and cannot be now 
quMtioned in second appeal. I am not 
satisfietl with the evidence that it was 
Utilized for the irrigation of Survey 
No. 103 for a similar period as the ap- 
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pellant claimed before me, and this is the 
finding of the Courts below. The plain- 
tiff has, therefore, acquired an easement 
by which he is entitled to supply of 
enough water for the irrigation of his 
said lands (excluding Survey No. 102). 

It has been suggested by the learned 
Government Pleader that the plaintiff’ 
could not acquire an easement as the 
portion of the channel beyond Jangam¬ 
gunta carried only the surplus waters of 
that tank, and he relied on Wood v. 
Waud (l), Arkwright v. Gell (2), Chamber 
Colliery Co. v. Hopwood (3), Mason y, 
Shrewsbury and Hereford Hailway Com- 
pany (4) and Burrows v. Lang (5). But 
I do not think these cases apply. I 
have already observed that the channel 
was really a small natural stream and 
though Jangamgunta tank is probably 
an artificial formation, it does not mean 
that the channel south of it is artificial 
and consisted only of the surplus waters 
of the tank ; for, before the formation 
of the tank, the natural stream must 
have continued to flow southwards. 

The effect of the tank could be only to 
dam up the waters until they reached a 
certain height and then to permit their 
escape. Bub even if it were nob so, I 
think t!ie principle of the decision in 
Ramessur Pcrsad Narain Singh v. Koonj 
Bekary Pattuk (6) applies. The channel 
system and blie two tanks having formed 
a permanent feature of the country and 
not being intended to be temporary, and 
t!i 0 plaintiff having utilized the water 
for the use of his fields for more than 
60 years, he is entitled to the continu¬ 
ance of that flow. In making this obser¬ 
vation I do not mean to say that the 
Government is not entitled to repair 
the breach at A. Though this breach is 
continued for more than 60 vears, I do 
not think it can be said that the Govern¬ 
ment at any time abandoned the idea 
of restoring the breach or that they 
intended the state of disrepair to be 
p ermanent . The tamk_wji_3 not shown in 

(1) [1849] 3 Ex, 748=18 L. J. 

*'ur, <4:^. 


( 2 ) 

(3) 

f 

(4) 

(5) 
* 6 ) 


-- A.- ai* 

VTlIJiA JiS ■- "• 

[1901] 9 Ch. 509=84 L. T 6*^3—\Y ’ 
6G1=17 T. L, R 5U=VL j Ch 6.^* 
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Ex. A, the survey plan of 1896, bufe the 
corresponding Diglott Register Ex. B 
shows that Survey No. 44/3 and Survey 
No. 45 corresponded to the old Survey 
No. 45 and were described in the last 
column as Jangamgunta. I think the 
Government are entitled to repair their 
tank and their channel, and there is no 
duty on them to leave them as they 
existed in recent times. It is also un¬ 
necessary for me to discuss the effect of 
Fischer v. Secretary of State (7) ; for, 
though the Government have got the 
right of repairing their own channels 
and tanks, they cannot do this so as to 
prejudice existing rights ; but so long as 
the plaintiffs’ right of irrigating his inam 
lands already mentioned is amply pro¬ 
tected, it seems to me that a Court has 
no right of dictating to Government in 
what manner they shall carry out the 
repairs. Nor is the plaintiff entitled to 
insist that the outlet of the repaired 
tank should be at the exact identical spot 
where it existed before. 

I am not satisfied that this is a case in 
which it is enough to simply declare the 
plaintiff’s right to obtain enough of 
water for irrigating 20 acres of land under 
TVTukkuvanigunta ; I think it is necessary 
to add an injunction to the declaration 
granted by the Subordinate Judge, though 
I cannot agree with the District Munsif 
that it need be in the very wide terms 
granted by him. I direct the modifica¬ 
tion of the decree of the Subordinate 
Judge by granting, in addition to the 
declaration given by him, an injunction 
directing the 1st defendant to carryout 
his works in such a manner as not to 
interfere with the usual supply of water 
necessary to irrigate 20 acres of land 
belonging to the plaintiff under Mukku- 
vanigunta. 

Each party to hear its own costs in 
this Court. The order of the Courts 
below will stand. 

Decree modified. 



\ 


(7j [1009] 32 Mad. 141=2 I. C. 325=19 U. L- 

J. 131. 
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PHIIililPS AND MADHAVAN NAIR, JJ. 

Arukapalli Narasimha Bao and 
another —Petitioners—Appellants. 

V. 

Arumilli Suhharayudu and another — 
Respondents. 

Miscellaneous Second Appeal No. 17 of 
1925, and Civil Misc. Petition No. 1064 
of 1925, Decided on 4th February 1926, 
from an order of the Sub J.. Amalapuram, 
DA25th August 1924, in A.S.No. 2 of 1924. 

Civil P. C., O. 21, B. 66 and S. il—Only 
orders falling under S. 4,7, are appealable. 

All orders under R. 66 are not appealable, 
Only such orders as would come under S. 47 are 
appealable. 835, C, Ij 

(6) Civil P. C.y 8. 47 ^Mortgage-decree^rder 
directing properties to be sold In a particular 
order is one under S. 47. 

A question between the purchaser who has 
been subrogated to the rights of the prior mort¬ 
gagee and the mortgagor relating to the sale^ of 
their respective properties is a question which 
relates to the execution of the decree and 
would come under S. 47 and would be appeal- 


able. , . 

Quaere Whether 27 Mad. 259 {F B.) is still 

good law under Civil P.-C*, of 1908. [P. 835, C, 2] 
sic (c) Civil P. C., 0. 21, R.-6Q^Befusal ly trial 
Court to fix a particular order in which pro- 
perty should be sold £s no bar to execution Court 
considering the same question. 

Executing Court is not precluded from con¬ 
sidering the question of order in which pro¬ 
perties should be sold by reason of the fact that 
an application relating to the same ;que8tmn wy 
not granted by the trial Court: A./.R. 1924 Ma . 

509, EoZ?. , ^ 

K. Bamamurthi—iox Appellants. 

G. Lakshmanna and A. Satyanara- 

yana — for Respondents. / mnc 

Judgment.— A. A. A. No. 17 of 1925- 
This is an appeal against the appellate 
order of the Subordinate Judge directing 
the sale of the mortgage property in a 

certain particular order. 

By this order he altered the order of 
the District Munsif who had directed 
the property to be sold in a different 
order. The first contention raised in 
this second appeal is that no ajipeal lay 

to the Subordinate Judge as the District 

Munsif’s order was one passed under 
O. 21. R. 66. This rule corresponds to 
S. 287 of the Civil P. C., of 1832 and it 
was held by a Full Bench of this Court 
in Sivagami Achi w. Suhrahmania Ayyar 
(1), that proceedings under that section 
are of an administrative and not a judi¬ 
cial character and that, therefore, no 
appeal would lie from ■ a decision there¬ 
under. The facts nonce rned in that 
(1) [1904] 27 Mad.."25y=14 M. D. d. 57 (F, B.). 
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reference—and the Full Bench agreed in 
fehe reasons given in fche Order of Refer¬ 
ence—were that orders had been passed 
fixing the market value of the property, 
the place of sUe, the lots in which it 
was to be sold and the amount of the 
mortgage money and on these facts it was 
held that no appeal would lie against an 
order under S. 237. 

The case dissented from the case in 
Ga,7iga Prosad v. xtaj Coomar Singh (2). 
and a prior Madras decision in Sivasami 
Naickar v. Eatnasami Naickar (3) and 
since thatjcase was decided the Legislature 
has altered the code to a certain ‘extent. 

R. 66 of O. 21, is the new corresponding 
section, and in the new code, there is a 
provision that before a proclamation is 
drawn up notice shall be given to the 
decree-holder and the judgment-debtor. 
This looks as if attention had been paid 

* to a difference of opinion between the 
Calcutta and Madras High Courts and 
that it was thought fit to enter this pro¬ 
vision, which is in effect a provision to 
enable the parties to be heard before a 
decision is arrived at. It certainly looks 
as if the Legislature intended to consti¬ 
tute such decisions as being of a judicial 
nature, as also the fact that the old 

S. 287, which is relied on in Sivagami 
Achi V. Sicbrahmania Ayijar (l), has been 
altogether removed. It is not necessary 
here, therefore, to discuss the Full Bench 
decision, by which we would be bound if 
the law were still the same. Since the 
passing of the new code in 1908 ‘there 
have been two decisions of this Court on 
this question : Matigayya v. SrirainuUc 
(4) and Vedaviasa Aiyar v, Madura, 
Hindu Lahha Nidhi Co„ Ltd, (5a In 
both these oases which are analagous to 
the present one, it was held that an 
appeal lay because the order passed was 
one which came under the provisions of 
S. 47 of the Code. It 'is not, however, 
every order under R. 66 that would be 
appealable, because no right of appeal is 
specially given against orders under that 
rule, but if any such order is passed such 
as would come under S. 47 there h no 
reason why effect should not be given to 
the provision that all orders under S. 47 
are appealable. In the present case there 

{‘2)'ri903] 80 Cal. 617. 

(3) [1900] ‘i3 Mad. 563=10 M. L. J. 314. 

(4) [1913] a4 M. L. J. 477=19 I. C. 443=(19i3i 

KT. W, N. 382, 

(5) A, I. R. 1924 Mad. 335, 
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is a question at issue between the pur¬ 
chaser who has been subrogated to the 
rights of the prior mortgagee and the 
mortgagor and that question at issue 
relates to ihe sale of their respective pro¬ 
perties and may have a very important 
consequence to the parties. It is cer¬ 
tainly a question which relates to the 
execution of the decree, and it arises 
between the parties to that decree. It 
would, therefore, come under S. 47 and 
it would nob be right to deny the parties 
their ordinary right of appeal in such a 
matter. 

There is one case bo the contrary Rama 
Naidu V. Ramakrishna Naidu (6), bub 
that expressly differentiates the case in 
Vedaviasa Aiyar v. Madura Hindu 
Labha Nidhi Co,* Ltd,* (5)and conse¬ 
quently when it is read as applying only 
to its own facts it is nob really an autho¬ 
rity against the view we now take. The 
question whether Sivagami Achi v. Su^ 
hrahmania Ayyar (l), is still good law has 
been considered in Kaverihai Ammal v. 
Mehta and Sons{l)t and without entering 
deeply 'into the question the learned 
Judges have expressed an opinion that 
in view of the change in the law it may 
require reconsideration. As the circum¬ 
stances of this case are different and 
there is authority to support us, we 
do nob think it is necessary to refer the 
question to a Full Bench. 

Coming bo the merits of the case : it is 
argued that because the relief which th^ 
4bh defendant has now obtained was 
asked for in the suit itself and nob 
granted it was not open to the lower 
Court to grant him the relief in execu¬ 
tion. The point has been expressly de¬ 
cided in Raghavachariar v. Krishna 
Reddy (8) and we see no reason for not 
accepting that authority. On the merits 
of the oase-the lower appellate Court’s 
decision is binding, as the order has been 
passed in the exercise of its discretion 
and it has not been shown that that dis¬ 
cretion has not been exercised judicially. 

The Second Appeal, therefore, fails and 
is dismissed with costs of the 4th defen¬ 
dant. 

^ C. M. P, No. 1061 of 1925 must also ba 
dismissed with costs of the plaintiff 
(decree-holder). 

Appeal dismissed, 

(6) A, L R. 1924 Mad^527. 

(7) A. I, R. 1924 Mad. 234 

(3, A. I. R, 1924 Mad. 509. 
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Srinivasa Ayyangar, J. 

Vaitliilinga Pandara Sannidhi Audhina’ 
Kartliar Tiriivaduthurai Adhinam — 
Plaintiff. 

V. 

Sadasiva Iyer and others —Defendants, 

Original Civil Suit No, 574 of 1925, 
Decided on 8th March 1926. 

(a) Civil P. C., O. I, B. 10 (2) — Additional 
■parties—In which capacity and at whose instance 
he party is to be added must be considered. 

Defierent consideratioDS apply to applications 
for joinder of additional parties when the party 
sought to be added is party plaintifi or party de¬ 
fendant and also when the application for such 
joinder is made by the party sought to be added 
Or bv either of the parties already on the record. 

[P 837, C 1] 

Civil C., 0. 1, R. 10 .{2)—Party soiight 
to be added as defendant not necessary party ■ but 
only p.rmissible or proper party —Addition can- 
■not be ordered if objected to by plaintiff — All 
qvestlons Involved in the sulC' refers to questions 
only between the parties to the suit. 

Where a third parson who applies to be added 
as a party is only a permissible pirty, then on 
principle, his addition as party cannot generally 
bo ordered when it is opposed by the person to 
fight whom he is so brought on the record. The 
very basic principle of judgments iuter^ partes 
is that the judgments are not judgments in rem 
but declaratory and operative only as between 
them. The plaintiff being generally dommus 
litas, there is no principle of justice upon which 
he can be compelled to fight against some other 
litigant not of his own choice unless such a 
process is required by a positive rule of law. 

Clause (2) of R. 10 cannot be read as requiring 
that all persons who have or claim to have or 
are likely to have any sort of right, title or in¬ 
terest in respect of any portion of the subject- 
matter of a suit should all be made parties. The 
expression therefore “ all the questions involved 
in the suit’' can only be questions as between 
the parties to the litigation ; iUoscr v. Uarsden, 
nS92i 1 Ch. 467 and Borris v. Beasley, (18/ i) ^ 
C P D. SO, Bel. on. [P 837 , C 2 , P 833, C 1] 

(c) Civil P. a, 0. 1, B. 10 (2) — Statute 
sought to be declared as ultra wtesSccietaiy oj 
State is not necessary party in all cases. 

The Secreiary of State is not a proper or neces- 
sarv nartv to every suit in which any questio 
r^raFstd' we rega'^d to the lega^y^ of anv 

sttatute. 

Advocate-General'-iov Petitioner. 

V. Badhakrishnayya and Ven 

hatta FaraJ/iac/tari—for Plaintift. 

P. Venkataramana Bao for Defend¬ 
ants. 

Judgment.— This and the other ap- 
plications in the connected suits are m 
the name and on behalf o ; the Secietary 
of State for India in Council for the 


purpose of his being added as a party to 
the suit presumably as party defendant. 
The main object of each of the suits is 
to obtain a declaration that, the Madras 
Hindu Religious Endowments Act I of 
1925 13 invalid and ultra vires, and on 
the basis of such declaration the plaintiff 
has asked for a relief by way of injunc¬ 
tion which is merely a relief Gonsequent 
on the declaration. 

The plaintiff in each of the cases is the 
head of a mutt or religious endowment 
and the only defendant to each of the 
actions is the Board of Commissioners 
for the Madras Religious Endowments, a 
body, it may be observed in passing, 
created and constituted by the said Act, 

The question for determination, there¬ 
fore, is whether on the application I 
should direct the Secretary of State 
being added as party defendant in these 
suits. The question is of considerable 
importance and of great difficulty though 
I did not realize the full extent of either 
till I was more than half-way through 
the hearing. It has been argued with 
much learning and light, and also some 
little warmth on both sides, and I took 
time to consider my judgment not only 
having regard to the importance of the 
question to the parties, but also to the 
general principle on which alone it- 
seemed to me that a satisfactory solution 

can be arrived at. If it 
ordinary case. I should probably have 
had very little difficulty in persuading 
the parties to agree to the addition of 
the party on conditions which may be 
regarded as equitable m the circum¬ 
stances. 

It was with this view that almost at 
the very commencement of the discus 
Sion I asked the learned Advocate-Gene- 
ral who appeared for the applicant 
whether he had any instructions to 
agree as to any conditions as to costs. 
He said he had none. Some days there¬ 
after he again appeared before me and 
intimated that, so far as the applicant 
was concerned, he had definite instruo' 
tions-not to consent to any conditions. 
He, however, at the same time intimated 
that he had received a communication 
from the President of the Board^ of Com 
missioners to the effect that if m the 
action the plaintiff should fail, the Board 
of Commissioners would consent to only 
one set of costs being allowed to the de' 
fendants and that they would be willing 
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to aUow . the Secretary of State to take 
euoh one set. It is obvious that the two 
things are not and cannot be the same, 
and that in these cases a set of costs to 
the Board of Commissioners must mean 

A 

something very different to a set of costs 
to the Secretary of State, at any rate as 
at present represented in the action. 
Further I felt that such orders should, if 
at all, be passed only by consent of all 
parties. The plaintiff, however, refused 
to agree to any such arrangement and 
has asked me to decide the question 
raised, and having regard to the great 
importance of the matter, and the likeli* 
hood of its being taken up elsewhere, 
sooner or later, 1 have deemed it fit to 
deal with the application directly and 
dispose of it on its merits. 

The first observation that falls to be 
made with regard to the present applica¬ 
tion is that it is one for joinder of a third 
party as party defendant, and made by the 
▼ third party himself and not by the plain¬ 
tiff or the defendant in the action. 1 
have felt it necessary to state this be¬ 
cause it seems to me that different con¬ 
siderations should apply to applications 
for joinder of additional parties when the 
party sought to be added is party plain¬ 
tiff or party defendant and also when the 
.application for such joinder is made by 
the party sought to be added or by either 
of the parties already on the record and if 
so, which of them. I will not pause to 


<4 


the learned and strenuous argument in 
support of the application by Mr. Yen- 
kataramana Bao on behalf of the Board 
of Commissioners I have felt bound to 
regard it virtually as an application by 
both. The question thus resolves itself 
into this : Should the plaintiff in this 
■case be oompelled to litigate against not 
only the defendant of his choice against 
whom he has prayed for the reliefs con* 
^ -sequent on the declaration but also 
against the Secretary of State ? I did 
not understand either the learned Ad* 
vooate-Geueral who argued the applioa* 


refer to all such considerations. In such 
case as the present one, however, it is 
lobvious that if a third party’s application 
to be added as party defendant were op¬ 
posed by both parties, I should have had 
very little hesitation in rejecting the ap¬ 
plication unless I were satisfied that the 
[party sought to be added was not only 
[ a proper party, but a naoassarv narbv. 
Having regard, however, in this case to 


tion on behalf of the applicant, the Sec¬ 
retary of State, or even Mr. Venkata- 
ramana Bao for the Board of Commis¬ 
sioner?, to argue that the applicant was 
a necessary party to the suit in the sense 
in which that expression is understood 
in the law relating to parties to actions, 
that is to say, in other words, as a party 
without whom there can bo no properly 
constituted suit, having regard to the 
cause of action alleged and the relief 
claimed. If it is to be only a question 
of a permissible party, then on principle 
it follows that such cannot generally be 
ordered when it is opposed by the person 
to fight whom he is so brought on the 
record. Thus, when “A” institutes a suit 
on title to recover certain property from 
B’, C should not be made additional 
plaintiff if *B’ should object to it, except 
perhaps in the case of one possible ex¬ 
ception of the title to the property bet¬ 
ween A and 0 being alternative in its 
proper sense. The principle is even 
stronger in the case of a plaintiff as 
against whom another defendant is 
sought to be added. It is the plaintiff 
that comes to Court alleging a cause of 
action as against him. Th® very basic 
principle of judgments inter partes is 
that the judgments are not judgments 
in rem bub declaratory %nd operative 
only as between chem. The plaintiff 
being generally dominus litus, I fail to 
see on what principle of justice he'can 
be compelled to fight against some other 
litigant not of his own choice unless such 
a process is required by a positive rule 
of law. 

The question thus further resolves it¬ 
self into this : whether in such an action 
the Secretary of State is a proper party 
having regard to the rules relating to the 
joinder of defendants. It was on this 
basis that the question was really argued 
by all the parties. It is O. 1 of the 
First Schedule to the Civil P. C. that 
lays down the rules regulating the joinder 
of parties. B. 3, no doubt, relates to 
joinder of defendants, but both in form 
and substance it is merely permissive and 
, relates only to what the plaintiff mav 
do If he were ao minded. It is Cl. 2 c£ 
B. 10 that applies to the present case. 
It provides that the Court may, on any 
st^e of the proceedings, either uiK>n or 
without the application of either party, 
and on such terms as may appear to the 
uourfc to be just, order that the name of 
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any person, who ought to have been 
joined as' defendant or whose presence 
before the Court may be necessary in 
order to enable the Court to effectually 
and completely adjudicate upon and 
settle all the questions involved in the 
suit, be added. 

It has not been suggested in this case 
that the applicant, the Secretary of State, 
is a person who ought to have been added 
as party defendant in the suit. The con¬ 
tention was that the presence before the 
Court of t;he Secretary of State in this 
case would be necessary in order to en¬ 
able the Court effectually and completely 
to adjudicate upon and settle all ques¬ 
tions involved in the suit. If the ex¬ 
pression in this clause had not^ been the 
word * necessary” but merely desirable 
a great deal might have been said for the 
argument adduced in support of the ap¬ 
plication. But at no stage of the dis¬ 
cussion was I able to understand the 
learned gentleman that argued in support 
of the application to make out that the 
presence before the Court of the Secre¬ 
tary of State was necessary. The neces¬ 
sity referred to in the clause is for the 
purpose of enabling the Court effectually 
and completely to adjudicate upon and 
settle all the ^estions involved in a suit. 
It is obvious tifat this clause cannot^be 
read as requiring that all persons who 

have, or claim to have, or are^ likely to 

have, any sort of right, title or interest in 
respect of any portion of the subject-mat¬ 
ter of a suit should all be made parties. 

If it be borne in mind that the 
suit by a plaintiff for certain reliefs is 
against certain persons as defendants, and 
that judgments of civil Courts are not 
judgments in rem, then it follows that the 
questions involved in the suit are only 
questions with regard to the right ^ set up 
and the relief claimed on the one side and 
denied or withheld on the other. The 
expression therefore ‘ all the questions 
involved in the suit can only be questions 

as between the parties to the 
The phrase “to enable the Court effec 
tually and completely to adjudicate upon 
and settle” would seem really to indi 
cate that the addition of the party should 
be ordered only if in the opinion of the 
Court in the absence of the party it 
, cannot effectually and completely ad- 
t judicate and settle all the questions. In 
these cases there is no question of the 
Court not being able to effectually ad 


judicate and settle any question. So* 
far as I was able to see, the entire argu¬ 
ment in support of the application was 
based on the position that in the absence 
of the Secretary, of State the Court would 
not completely adjudicate upon and 
settle all the questions involved in the 
suit. In other words the contention was- 
that the Secretary of State was a proper 
party to every suit in which any question 
was raised with regard to the legality of 
any statute, and that in the absence of 
the Secretary of State as a party in any 
such suit there can be no completeness 
of-adjudication within the meaning of the 
rule. I confess that at first I was a little 
impressed with this argument. But as 
against this, there are found heaps of 
cases in the reports both in this country 
and elsewhere 'in which the question of 
whether a particular legislative enact¬ 
ment was intra or ultra vires was decided 
merely as between the parties to the 

litigation without any representation in 

the suit either of the Crown or of the 
public. But it may, no doubt, be re¬ 
marked that in none of those cases the 
question has been raised or decided. The 
only case that has been cited before 
me in which there can he said to be any 
indication with regard to this 
the case of Cunningham v. Tomey 

Homma (l). 

The question in that case was whether 
a particular provision was ultra vires of 
a Provincial Legislature and the Attor 
ney-General of the Province was allowed 

to 'intervene at some stage. 

decision in the ease as to whether he was 
either a necessary or proper party and 
their Lordships of the Judicial Commit¬ 
tee do not even refer to it. 1 am 
unable, therefore to regard it as a deci 
sion at all bearing on the point. 

The case of Esquimalt & Nanaimo 
Railway Company v. Wilson (2) was also 
cited for the applicants and relied upon. 
The property which was the subject 
matter of that action had been the sub¬ 
ject of a grant by the Crown and the 
question that arose was whether m such 
an action the Attorney-General of the 
Province was a necessary party. At page 
364 (App. Cas. Lord Buckmaster, 

who delivered the judgment of tbei^ 

(1) [1903] A. C. 151=19 T. L. R. 123=7-2 

L. J. P. C. 23. _ p 07 — 122. 

(2) [1920] A. C. 358=89 L. J. P. C. 27-122 

L. T. 663=30 T. L. R. 49. 
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Lordships of the Judicial Committee, 
observes as follows : 

The learned 1 Judges of the Court of Appeal 
from whose judgment their Lordships feel com¬ 
pelled to differ- upon this point, do not refer to 
the rights of the Crown which may be affected, 
but base their opinion solely on the ground that 
the Crown is not affected by the result and that 
consequently a mere declaratory order against 
the Crown would be of no value. But for the 
reservation of the rights already referred to, their 
Lordships would have agreed with this conclu¬ 
sion. 

At page 368 (App. Cas.) occurs the 
following sentence : 

It is true that in these circumstances certain 
rights which the Grown possesses, if the grant be 
good, will be interfered with. 

and at*page 369 their Lordships con¬ 
cluded by saying that they, 

therefore, think that the Grown is affected in 
this matter, so that the presence of the Attorney- 
General is proper and necessary for the determi¬ 
nation of justice. 

It is not contended in this case that by 
reason of any adjudication as between 
the original parties to the action, the 
rights of the Secretary of State would, 

I in any manner or measure, be affected. 
It is, therefore, not a case falling under 
the rule that the officer representing the 
Crown is a necessary party to every 
action as the result of which the rights 
of the Crown may be affected. The ques¬ 
tion would, therefore, have to be deter¬ 
mined merely on a consideration of, 
whether in the absence of the Secretary 
of State as a party to the action it is 
impossible to have a complete adjudica¬ 
tion upon and settlement of all the ques¬ 
tions involved in the suit. All the 
learned gentlemen that appeared at the 
Bar and argued the point on behalf of 
the various parties state that they were 
unable to find any decision bearing 
directly on the point. 

I have, therefore, to arrive at a 
conclusion on ffrst impression and on 
what I oonoeive to be the general princi- 
|ples applicable. The conclusion I 
have thus arrived at is this : If 
the expression all questions involved 
in the suit should be regarded as 
absolute and not merely relative te the 
parties before the Court, then the Secre¬ 
tary of State may in this case be regarded 
as a proper i>arty and not otherwise. 
But it seems to me that there is neither 
principle nor authority that can be dis¬ 
covered for regarding such an expr^sion 
as all the questions involved in a suit 


I appearing in a rule relating to joinder of 
parties as absolute and not relative. 

The whole scheme of the Civil Proce¬ 
dure seems to me to point to a suit being 
regarded as a suit for relief as against 
definite defendants, as a trial being one 
only as between the parties and an ad¬ 
judication as one only binding them. If 
a plaintiff should claim certain property, 
and it should be regarded that the ques¬ 
tion involved in the suit is generally 
whether he is the owner of the property 
and not whether as against any other 
particular person, he is entitled to certain 
rights over property, very serious conse¬ 
quences are sure to ensue and procedure in 
our Courts of law is certain to become 
exceedingly complicated and much more 
disastrously prolonged than it is at pre¬ 
sent. 

At this stage I may with advantage 
refer to two decisions that have been cited 
at the Bar. Mr. S. Srinivasa Iyengar for 
the plaintiff referred to the case of 
Moser v. Marsden (3). In that case the 
plaintiff, the patentee of a machine, 
brought the action against the defendant 
for using a machine which he alleged was 
an infringement of his patent. One Mont- 
forts, the maker and patentee of the 
defendant’s machine, applied to be added 
as defendant alleging that the judgment 
in the action would injure him and that 
the present defendant would not efficient¬ 
ly defend the action. The Court of 
appeal consisting of Lord Justice Lindley 
and Lord Justice Kay reversing the deci¬ 
sion of the Court below, held that Mont- 
forts not being directly interested in the 
issues between the plaintiff and the 
defendant, but only indirectly and com¬ 
mercially affected, the Court had no 
jurisdiction to add him as a defendant. 
Lord Justice Lindley at pages 489 and 
490 (1 CfcJ observes as follows : 

But reliance is placed on the following words 
of the rule, which provide for adding the names 
of parties ‘whose presence before the Court may 
be necessary in order to enable the Court effec¬ 
tually and completely to adjudicate upon and 
settle all the questions invoh'ed in the cause or 
matter. But what is the question involved in 
tMs Mtion t The question, aud the only ques¬ 
tion. is whether what Marsden is doing is an 
infringement of the plaintiff*s patent. 

And again, later on, that eminent Judge 
says : 

it be said that the rule prevents the plaiu- 
Uff from proctk.tiing against a defendant without 
having to litigate with everybvxiy who may be 
in any way afl.vtt‘1. however iudiivotlv. hv the 

(3) ‘Isyaj 1 Ch. L. J. Ch. diy. 
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action? It appears'to me that it does not. The. 
counsel for the applicant grounded his argument, 
on the allegation that Montfort’s interest would 
he affected by the decision in this action. It is 
true that his interest may be affected commer¬ 
cially by a judgment against the defendant, but 
can it be said that it would be legally affected ? 
Can we stretch the rule so far as to say that 
whenever a person would be incidentally affected 
by a judgment he may be added as a defendant ? 

And Lord Justice Kay at pages 491 and 
492 (l Ch.) observes as follows : 

No doubt the judgment in the present case 
may indirectly affect Montfort’s patent ; but the 
answer to that is that ^yhether it would affect it 
or not, this rule does not apply to such a case. 
Montfort says that the defendant will not contest 
the case properly, and will not conduct the 
defence so euergetically as he would. But we 
cannot help that. 

Ifc seems co me that if ever a case can 
be conceived which would fall directly 
within the words of the rule already 
referred to this was such a case. There 
was a defendant, who, when sued by the 
plaintiff for infringement of a patent 
right, sought to justify his action on the 
patent right of a third party ; and if 
the terms of 01. 2 of R. 10 should be 
taken absolutely as contended for, it 
would have seemed to be a clear case in 
which, for the purpose of effectually and 
and completely adjudicating upon and 
settling all questions involved with re¬ 
gard to the patent right of the plaintiff, it 
was not only proper but necessary that 
this other patentee should have been 
added as party defendant. But the Court 
of appeal said no and decided that he was 

( not a proper party on the ground, I take 
it, that the words of the rule should be 
construed not absolutely but relatively. 
It is a very strong case and I confess 
almost repugnant to common sense. But 
the words of the statute that their 
Lordships of the Court of Appeal 
were considering were identical with the 
words which 1 have to consider and it 
has not been shown that this dec^ion 
of the learned Judges has evei been 
overruled. It must also be observed 
that their Lordships refused to make toe 
other patentee a party to the action 
even though they came to the conclu 
Sion that by reason of .the decision the 
commercial interest of the other p y 
would be seriously affected. 

Mr. Radhakrishnayya referred to Nor¬ 
ris V. Beazley (4). an action on 

( 1 ) riS77] ‘1 C. P. D. 80=4G L. J. C. P. 169= 
35 L. T. 845=25 NV. R. 320. 


a bill of exchange against the acceptor, 
originally, and the defendant sought to 
add the name of a company which he 
alleged was the party really liable and 
which had also in the same matter a 
counterclaim against the plaintiff. 
Justice Coleridge makes in that"'case ob¬ 
servation which I may here re-produce. 
At p. 83 (2 C. P, D.) that learned Judge 

obssrv6S * 

Now this, although it is not a case^ of making 
a person a plaintiff againt his will, is certainly 
the case of making a person a plaintiff in res¬ 
pect of a defendant as to which he does not de¬ 
sire to be a plaintiff without his consent. 

Again that learned Judge at p. 81 
(2 C. P. D.) lays down that 

J the defendant to be added must be a defen- 
^dant against whom the plaintiff has some cause 
of complaint, which ought to be determined in 
the action, and that it was never intended to apply 
where the person to be added as defendant is a 
person against whom the plaintiff has no claim 
and does not desire to prosecute any. 


He proceeds thus : 

It seems to me that this application is an¬ 
swered, and that it was not intended that per¬ 
sons in the position of this Company should be 
added as defendants, merely for the convenience 
of another defendant • * * It seems to me, 

that it is the more important to construe this 
rule strictly- because it is obvious that, lu 
cases, if the defendant’s contention is right, its 
provisions might be made use of in a ^a^ner 
exceedingly harassing the plaintiffs, by 

them to include in their actions persons^ agamst 
whom they do not seek to proceed, and to mix 
u^heir rights as against one person, with 
qLstions St a highly complicated nature arising 
between themselves and the others. 

Ai. .. r9 n. P. D.)' Justice Denman 


/I am quite elear,- however, that the^°^'^ 
^ht not to bring in any person as 

agfinst whom the plaintiff does not ^sijre te 

p?(fceed unless a very strong case is ^ made out, 
L^ing that in the particular case justice^ can 
not be done without his being brought m. 

The foregoing observations seems to 
me to lay down in very clear and un¬ 
mistakable terms the principle anph^- 
ble to such a case as the present. On 
these principles I cannot possibly see 
my way to add the applicant as a party 
defendant to the action. I am further 
unable to understand why'the Secretary 
of State is sought to be made a party to 
the action at all. The only suggestion 
on which such ■ a joinder can be sup¬ 
ported is that it is necessary that the 
declaration that the Act is ultra vires 
should he obtained ' in the presence ot 
the Secretary of State. But^ the Secre¬ 
tary of State so far as the Civil B. O. is 
concerned represents merely the Lovern. 


PtJRASAWALKAM HiNDD" J, S. NiDHi V. KuDDUS Sahib Madras 841 


ment: or bhe Sovereign and can under 
the i^sent system be regarded if at all 
Qjoly as part of the legislative machin¬ 
ery., There is no principle for even 
suggesting that any declaration as against 
him will be effectual and binding as 
against all other possible persons such 
as Committees and other bodies and 
officers that may be constituted or 
created under the Act now in question. 

There is no cause of action alleged 
against the applicant, and no relief 
whatever claimed against him. On a 
proper construction of the rule I feel con¬ 
strained to hold that the applicant is 
not a proper party to the suit. The 
plaintiffs have complained of certain ac¬ 
tions by the Board of Commissioners 
which would undoubtedly be unlawful 
but for the .Endowments Act. They, 
therefore, ask for an injunction on the 
ground that the Act which is ^eld up as 
a shield by the defence is really not 
, available to them because it is illegal 
and ultra vires. 

The declaration, therefore, as against 
the defendants must be regarded as 
anerely ancilliary to the relief claimed. 
On principle and authority I have, there¬ 
fore, come to the conclusion that the 
Secretary of State is neither a necessary 
nor a proper party and that as the plain¬ 
tiffs oppose his being joined as addi¬ 
tional defendant I would not be justified 
in adding him as a party defendant even 

( as a person brought in merely to look on 
and see fair play to use the words of 
Lord Macnaughten in the case of Duke 
of Bedford v. Ellis (5), Even as a sort 
of harmless and permissible party I am 
satisfied he could not be added when 
such addition is opposed by the plaintiff 
and more so when on behalf of the ap¬ 
plicant, there has been an express refusal 
to submit to any condition as to costs. 


Having regard to the number and 
variety of legislative bodies and autho¬ 
rities in the country at the present day, 
paranjount, imperial, local, delegated, 
subordinate, etc., I feel that questions of 
ultra vires are certain to be raised in 
the Courts in increasingly large numbers 
of oases and 1 refuse-to oontemplate with 
equanimity the prgs^ot of the Secre¬ 
tary of State for India.being required by 
every defendant to be made a party in 
every one of them. 

'WTwij A. 0.1 =70 i:"UR 

X89«a8'L, T. 686. 


In the result the application must be 
dismissed with taxed costs for the plain¬ 
tiffs in each of the cases and it is ordered 
accordingly. 

Application dismissed. 
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Kdmarswami Sastri and Krishnan, 

JJ. 

Purasaiualkam Hindu Janopakara 
Saswatha Nidhi, Ltd. —Plaintiff’—Appel¬ 
lant. 

V. 

Kuddus Sahib and others —Defendants 
—Respondents. 

Original Side Appeal No. Ill of 1923, 
Decided on 23rd March 1925, from a 
decree of Coutts-Trotter, J., in Civil Suit 
No. 3 of 1923, 

(a) Principal and agent — Principal appoint¬ 
ing agent with knowledge of his qualifications — 
If agent acts like any olh^ reasonable man of 
his qualifications he ts not guilty of negligence. 

Where a principal appoints an agent with 
knowledge of his qualifications and so iar as the 
agent is concerned he does what he thinks to be i 
the best, there can be no question of negligencel 
unless he has done anything which any rea-^ 
sonable man with his qualifications would 
have omitted to do. [P 848, C 1] 

(t) Transfer of Property Act, S. 69 — Time 
for payment of mortgage money not fixed — 
There can be no default until demand Is made. 

Where the* amount due for principal is not 
repayable at any particular date nor is anything 
stated as to when it is to be repaid then until 
there is a demand made for the money, there 
can be no default in payment of the principal 
sum due within S. 69. [P 844, 0 1] 

(c) Transfer of Property Act, S. 69 — Notice 
ts nMSsary even when sale ts for Interest, 

Per Kumaraswaml Sastri. J*.—Notice is 
necessary whether the sale is for the amount due 
for principal or interest. [P 844, C 2] 

Per .frfshnau, J.—Obiter — In 'cases falling 
under S. 69 if interest amounting to at least 
Rs. 500 is in arrears and unpaid for three months 
the mortgagee, if he has got the power of sale 
un^r the mortgage, can exercise the power 
without notice to the mortgagor. [P 847, C 2] 

{d) Mortgage —SuEI by mortgagee for mort- 
gw money—Mortgagee can realize numey only 
wheti he ts fn aposftlon to give back vuarfgaged 
properly Wrongful sale of mortgage-property 
by mortgagee will deprive h(m of his rigfu to 

Mm ^rtgage money ; T. P. Act, S. 68. Civil 
P. C., O, 34, P.6. 

When a mortgagee demands payment of the 
mortgage money, he should be in a positiou to 
give back the mortgaged property and allow the 

mortgagor to redeem, and where there has been 

a wrongful sale it is uot open to the mortgacee 
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who has put it out of his power to allow the 
mortgagor to redeem, to sue the mortgagor for 
recovering the balance of the mortgage-money ; 
(1859) 27 Beav. 349 ; (1925) A. C. 489, Ref. 

Advocate'General and K. Narasimha 
Aiya7 —for Appellant. 

T. Pattabhirama Aiyar —for Eespon* 
dents. 

Kumaraswanii Sastri, J. —This is 
an appeal from the decision of Justice 
Courts-Trotter dismissing the ^ plaintiff’s 
suit ; the plaintiff, which is a fund, sued 
to recover Rs. 6,032“9"6 with costs 
and further interest. Plaintiff’s case is 
that the 1st defendant applied for a loan 
to the fund of Rs. 10,000 on the mort* 
gage of two of his properties : 17, Thacker 
Street, Vepery ; and 17, Perambore 
Barracks Street. On his application the 
usual form and papers were filed \vith 
the 2nd defendant who is the appraiser 
and the 3rd defendant who is the 
surveyor of the fund in the usual course 
of business to value and appraise the 
properties ; that they wrongfully valued 
the properties at about Rs. 12,000 and 
odd while the real value of the proper¬ 
ties was much lower ; that on the 
strength of their valuation the fund 
advanced Rs. 9,475 to the 1st defendant 
and got ’the mortgage deed, Ex. C, exe¬ 
cuted on the 8th February 1921 ; that 
as the defendant did not pay the money 
due on the mortgage the mortgaged 
property was sold under power of sale 
reserved to the plaintiffs under the deed 
of mortgage on the 13th and 21st 
October 1922 when the properties real¬ 
ized only Rs. 2,150 and Rs. 2,600 res¬ 
pectively as against the sum of 
Rs. 10,782-9-6 due on the mortgage at 
the date of the sale ; that the 1st defen¬ 
dant has to pay Rs. 6,032-9"6, the 
difference between the amount due on 
the date of the sale and the amounts 
realized by private sale ; that the ina 
and 3rd defendants, by their wrongfully 
appraising the property at an amount ar 
in excess of the actual value, a^ed in 
conspiracy with the 1st defendant to 
defraud the fund and acted also with 
gross negligence in the valuation, and 
that they are, therefore, liable to pay 
the difference between the actual value 
of the property and the amount due on 
the mortgage. The Ist defendant denied 
the claim of the fund. He pleaded that 
the properties mortgaged were worth 
about Rs. 20.000, one property being 


worth Rs. 8,000 and the other Rs. 12,000, 
He sets up an agreement whereby the 
fund itself promised to lend the money 
in order to enable him to redeem a prior 
mortgage. He states that the power of 
sale was wrongfully exercised and the 
sale is not binding on him. He also 
pleads that the property was under-sold 

collusively by the fund. 

The Defendants Nos. 2 and 3 denied 
that they over-valued the properties. 
They denied that there was any fraud 
or collusion between them and the 1st 
defendant. They stated that the pro 
perty was correctly valued and that 
they are not liable for the deficiency if 
any. They also pleaded that the sale 

was not properly conducted. 

Justice Goutts-Trotter dismissed the 
plaintiff s suit against Defendants Nos. 2 
and 3. He held that there was no con¬ 
spiracy or*negligence ; and as regards the 
1st defendant he held that the power of 
sale was improperly exercised, that notice» 
was not properly given and that con¬ 
sequently the plaintiffs have no right to 
claim any deficiency. So far as the 2ncl 
and 3rd defendants are concerned the 
learned Advocate-General who appeared 
for the fund conceded that no case of 

conspiracy was proved ; but he 
the appeal on the ground that the defen¬ 
dants grossly over-valued 
Eeliance was mainly sought J’® ; 

on the evidence of Mr. Aiyaswami 

Mudaliar who was called by , 

tiffs to prove the De- 

satisfied on the evidence that the Ve 

fendants Nos. 2 and 3 negligently o^r 

valued the properties or that t'^®^® 

any conspiracy between the parties. 

The 2nd and 3rd defendants have given 
evidence as to what they did so far as 
the valuation of the properties was con- 
cerned. There are some facts which to 
my mind make it rather clear that 
there could not have been over-valuation 
which is now sought to be suggested, i 
find on the evidence of the Ist defen 
dant that there were previous more- 
gages on this property in favour of cue 
Madras City Co-operative Bank ac a 
time when there was only one ^ 

property in existence and *ibe other 
only a vacant site. We find that at thafc 
time a sum of Es. 5.000 was lent an^d 
under the rules of the Bank only , 
can be lent, so that about a year 
the suit mortgage the properties 
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valued by that Bank at Rs. 7,500. I 
also find that a sowoar lent Bs. 3,000 on 
one item of property. The evidence is 
that after the mortgage to the Bank, the 
1st defendant built on the vacant site 
at a cost of about Bs. 5,000, so that at 
the time of the mortgage to the fund it 
is difficult for me to believe that the 
property was worth only about Bs. 4,000, 
as Mr. Aiyaswami Mudaliar would have 
us believe. Under these circumstances 
I think that there has been no case 
made out against the 2nd and 3rd de¬ 
fendants either on the ground of con¬ 
spiracy or on the ground of negligence. 
As pointed out by the learned Judge the 
2nd and 3rd defendants < were employed 
by thb fund with knowledge of their 
qualifications and so far as they are con¬ 
cerned they did what they thought to be 
the best. There can be no question of 
negligence unless they have done any¬ 
thing which any reasonable man with 
their qualifications would have omitted 
to do. The fund which employed them 
was aware of their qualifications. 

I may say in this connexion that I 
disagree with the learned Judge in the 
view he takes that there - has been any¬ 
thing in the conduct of Mr. Sivagnana 
Mudaliar which is unprofessional. He 
got permission from the High Court to 
act as legal adviser and director of this 
fund. So far as the business of the fund 
is concerned, it appears that the fund 
consists of persons who take shares and 
borrow moneys and what the share¬ 
holders get is about 9 per cent, compound 
interest and it is only the balance that 
is divided. It is divided in such a way 
as to give a remuneration to the legal 
adviser, the director, the appraiser and 
others. In this case it cannot be said 
that the percentage allowed to Mr. 
Sivagnana Mudaliar is anything which 
can ba said to bo high or unreasonable. 
On the contrary it works out at a very 
low figure, about Bs. 200 a year. 

As regards the directors I do not think 
they can be blamed for employing the 
2nd and Srd defendants because in their 
case also the qualifications will depend 
on the remuneration and they could not 
have gone and employed experts or men 
with high qualifications having regard to 
the very small remuneration paid to both 
of them. They had to fix the remunera¬ 
tion according to the funds in their 
hands. I do not think it can be said 


that in employing the 2nd and 3rd 
defendants the directors were guilty of 
negligence or were answerable for 
employing persons who ought not to 
have been employed, more especially as 
we find in this case that during all these 
years there have been no complaints 
made by the share-holders or anybody 
of any misconduct or any loss that arose 
to the fund by their employment. 

So far as I have dealt with the case of 
the 2nd and 3rd defendants which seems 
to us to be fairly clear. The case of the 
1st defendant is a little more compli¬ 
cated. So far as the sale is concerned the 
evidence of the Secretary is that this 
sale was conducted in pursuance of a 
notice, Ex. D, which was given on the 
26th July 1921. The sale took place on 
the 13th and 21sb October 1922 about 
15 months after the date of the notice. 
It also appears that after the notice was 
given, the fund received payments of 
Bs, 300, while the amount due at the 
date of the notice was about Bs. 442. 
No payments were made subsequently. 
So far as the notice is concerned I have 
little doubt that the receipt of Bs. 300 
after the notice and the staying of the 
sale as threatened was clearly an 
abandonment of any rights which the 
fund wanted to enforce by reason of the 
notice. They received the money and 
kept quiet 15 months after. I do not 
think that the fund could act on that 
notice at the expiration of sych a long 
time. Fresh notice ought to have been 
given if they wanted to sell. 

Then the question is whether the fund 
is entitled to sell without giving any 
notice. On this part of the ease we have 
to see the Articles of Association and 
the mortgage-deed. The Articles of 
Association define the rights between the 
share-holders and the fund. This is 
clear from S. 21 of the Indian Com¬ 
panies Act. In this case the loan wa^ 
to a share-holder. Article 72 runs as 
follows : 

If any persoa who b.is received loans on 
mortgi^e of moveable or immovable proper¬ 
ties fails to pay the monthly |interest regu¬ 
larly and. allows such interest at anv time 
to accumulate to what shall be due 
for three months, the SocreUry shall call upon 

him bv notice in writing to pav the principal 
tod lutereet due and in default of such mvmeni 

the property shall be liable to be sold bv public 

auction : provided always that the S^cret-arv mav 
at any time b.*fore the commencement of the 
s.Ue, at his discretion withdraw from sale 
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property moveable or immveable the arrears of, 
interest on which, shall be less than what shall 
be due as interest for three months. 

Ifc is argued by K. Narasimha Iyer that 
this is merely a direction to the Secre“ 
tary and it confers no rights on the 
share-holder or the mortgagor. I do not 
think that this contention can be upheld, 
Ifc is clearly a provision put in in the 
interests of both the fund and the mort¬ 
gagor, the fund being entitled to sell if 
three months’ interesL is in arrears, the 
mortgagor being entitled to due notice to 
enable him to pay up. The deed of mort¬ 
gage, Ex. 0. provides for a power of sale. 

The clause runs as follows : 

If with regard to the interest payable every 
month accordingly, three months’ interest falls 
in arrears at any time, or if the Nidhi being in 
need of the principal and interest gives intima¬ 
tion by means of notice to pay oS the same and 
I or my heirs fail to pay the principal and inter¬ 
est, the Nidhi itself shall sell the aforesaid houses 
and grounds by public auction or private sale 
under S. 69 of the Transfer of Property Act and 
credit the expenses in connexion with the said 
sale and whole of the amount due by me to the 
Nidhi; and if there is excess it should be paid to 
me. If there is shortage I shall myself be res¬ 
ponsible and pay the amount falling short to¬ 
gether with interest as mentioned above. 

Ifc ends as follows ; ^ 

Further, until this mortgage debt is discharged 
I shall be bound by the rules now in force in the 
Nidhi and the rules which may be framed from 
time to time. 

This mortgage, therefore, incorporates 
the provisions of the Transfer of Pro 
perty Act and of the Articles of Associa¬ 
tion. The amount due for principal is 
not repayflPble at any particular date. 
Nor is anything stated as to when it is 

to be repaid. Under these circumstances 
it seems to me to be clear that until 
there is a demand made for the money, 
there can be no default in payment of 
the principal sum due ,No doubt the fund 
-could have sued the next day for the 
money or the mortgagor might have 
-offered to redeem the next day ; but that 

would not make non-payment a default 

-within S. 69 of the Transfer of Property 
Act I may refer in this connexion to 

the case in Barnadh BiU J- 

Kandasami PMai (1). where us 
Spencer and Krishnan have discussed the 
question of what is the m^anmo of 
default and they 

before there can be said to be default 
where no time is fixed there ought to be 
a demand. S. 69 of the Tra,Mf0r_oi_P^ 

TlHlOlO] 9 L. W. 479—51 I. C. 724=(1919) 
U. \V. N. 82. 


perty Act begins by stating that the 
power of sale in the mortgage-deed con¬ 
ferred on the mortgagee or any person in 
his behalf to sell or concur in selling, in 
default of payment of the mortgage- 
money, the mortgaged property or any 
part thereof without the intervention of 
the Court is valid in certain specified 
cases. Then it says in what cases such 
power of sale will be valid. There is to 
be a default in the payment of the mort¬ 
gage-money. Now, in this case, reading 
S. 69 with the Articles of Association and 
the mortgage deed, I am clearly of opinion 
that before the sale is held for the pur¬ 
pose of recovering principal and interest 
due on the mortgage notice has to be 
given and the learned Judge was right 
in coming to the conclusion that the 
want of notice was an irregularity be¬ 
cause the fund did not act in a manner 
that would entitle them to have sold the 
property rightly. There was no notice 
given before the sale. It is suggested 
that there was a notice of the date of 
the sale sent to the Ist defendant to his 
address but that was returned as he was 
not in Madras, and it cannot be said that 
that notice was not a notice required by 
the Transfer of Property Act or Art. 72. 

It is unnecessary in this case to decide 
the wider question raised whether in 
case of interest alone being due notice is 
necessary ; because I think that^ if Art. 
72 is also to be considered notice is neces¬ 
sary whether the sale is for the ar^unt 
due for principal or interest. There 
having been, therefore, no proper notice 
under Art. 72, as regards sale of this pro¬ 
perty, the question is whether the plain¬ 
tiffs can sue to recover the balance which 
is claimed under the sale. (His Lordship 
then discussed the evidence about the 
sales and came to the conclusion that 
they were not properly held.) 

The next question is as to whether the 
plaintiffs are entitled to sue for the 
balance which they claim even though 
the power of sale was improperly ex¬ 
ercised and even though there were 
irregularities in the sale, and low prices 
realized leaving the 1st defendant to file 
a counter-claim or a separate suit for 
damages, or whether the suit itself catr 
not be maintained. Before dealing with 
the question it must be remembered that 
the suit is not against the purchaser of 
the property as he is not a party to the 
suit, and it is not by the defendant to 
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redeem or get damages for wrongful sale, 
but it is a suit by the plaintiS' against 
the defendant to recover the balance of 
mortgage-money. The case does not fall 
within S. 69 of the Transfer of Property 
Act and has to be decided on considera- 
^ tions as to the general law regulating the 
rights of mortgagor and mortgagee. It 
is clear that when a mortgagee demands 
payment of the mortgage-money, he 
should be in a position to give back the 
mortgaged property and allow the mort¬ 
gagor to redeem. This is the effect of 

O, 34, Rr. 5, 6 and 8 of the Civil 

P. C. and mortgage-decrees are always 
drawn in the form that on payment of 
the money the mortgagee should return 
the title-deeds and, if, in possession, give 
possession to the mortgagor. Where he 
wrongfully disables himself from doing 
so the law in England seems to be that 
he cannot after a wrongful sale sue for 
the balance of the mortgage-money. The 
authorities on the subject are referred to 

^ in Ellis & Go's Trustee v Dixon Johnson 
(2), liord Justice Warrington refers to 
the rule of equity at page 470 [(1924) 2 
Ch. —Ed.] as follows ; 

A mortgagee who caoaot or will not return the 
mortgaged proparty on payment is not entitled 
to sue for the debt. 

He goes on to observe : 

There can, I think, hi no question that such 
was and is the rule in equity. In Palmer v. 
Hendrie (3) the ruU was there stated by Eomilly, 
M. R : ‘These theu arc the relative duties and* 
reciprocal obligations between mortgagor and 
mortgagee. The mortgagee has a right to m ike 
use of all his remedies against the mortgagor for 
obtaining payment of his money ; but as soon as 
the mortgage-nmney has been fully paid, he is 
bmnd to deliver over the mortgaged estate to 
the mortgagor. The question is whether, when 
the mortgagee has made it impossible to restore 
■4 the property mortgaged, he o^u proceed against a 
mortgagor to recover the amount of the mort¬ 
gage-money. He can, undoubtedly, at law, sus 
upou the covenant, and oonsequently, the execu¬ 
tors of Hendrie are, at law, entitled to recover 
from the plaintiff the unpaid mortgage-money; 
but the mortgagees must perform their recipro¬ 
cal obligations ; they are bouud, on payment, to 
restore the property to the mortgagor, and—this 
is a most important part—* if it appear?, from the 
state of the transaction, that, by the act of the 
mortgagee, unauthorised by the mortgagor, it 
has become impossible to restore the estate ou 
payment of all that is due, I am of opiniou that 
this Court will interfere and prevent the mort¬ 
gagee suing the mortgagor at law. 

The learned Judge also says that this 
statement of the law was cited and ad- 

WJ iim] a Oh. 451=40 tTl. R. 680=93 L.J 
Oh. 664. 

(8) [1859] 27 Beav. S49. 


Opted by Stirling, J., in Kinnaird v. 
Trollope (4) and refers to the rule being 
based on the very nature of a mortgage 
security and the reciprocal obligations of 
mortgagor and mortgagee and considers 
it as being in accordance with justico 
and common sense. Sargant, J., observes : 


The cases of Walker v. Jones (5), Palmer 
Hendrle iZ) and Ktnnalrd v. Trollope (4) have 
definitely recognizod that, in general a mort¬ 
gagee or his assignee cannot recover his debt 
from the mortgagor except npofi performing his 
reciprocal obligation of reconveying the mort¬ 
gaged property to the mortgagor and, accor¬ 
dingly; .where the security for the debt was 
a specific estate, and through the unauthorized, 
acts of the mt-rtgagee it had become impossible 
to restore the estate at law, the mortgagee lost 
the right to sue for the mortgage-debt. 

All the learned Judges of the Court 
of appeal are clear that a mortgagee who 
wrongfully disposes of property so as to 
prevent redemption could not sue for 
the mortgage-debt. In the case of move¬ 
ables they thought that if he could 
purchase exactly^imilar stock and deliver 
he might do so. But in the case of 
immovable property it is clear that the 
principle could not apply as both under 
the SpaciQc Relief Act and otherwise, 
it is presumed that the breach of con¬ 
tract to deliver immovable property 
cannot be compensated for by damages. 
This decision was affirmed by the House 
of Lords as appears from the note in the 
Weekly Notes of the 23th February 1925, 
page 61 [FAlis &. Co.'s Trustee y. Dixon 
Johnson {6)] where the Lord Ghancellor 
is reported to have held that a creditor 
holding securities which he has wrong¬ 
fully disposed of could not have judg¬ 
ment for his debt. Reference was made 
to Madras Deposit & Benifit Society 
y, Passanhail) exid. it is argued that a 
suit would lie to 'recover the balance, 
it was a reference from the Small Cause 
Court and all that the Judge held was 
that the provision giving 15 days’netice 
in the mortgage-deed was invalid, but it 
did not prevent a suit for the recovery 
of the debt. It also appeared there that 
more than three months’ notice was. as 
a matter of fact, alleged to have been 
given. It does not appear that there 
was no defa'ult in the payment of the 




jjy ijh. D. 636=67 U J Ch 
RT. 433=37 W.R 284. 

(6) [1805] 35 L. J. P. C 80=1 P. C. 50=12 Jur 
(N. S.) 381=14 L. T. 686=14 W R. aca 

[6 [19253 A. C. 489=69 S. J S95. 

(7) [1888] 11 Mad. 201. 
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mortgage-EQoney and the report is so 
meagre that it is difficult to hold that 
a person who sells mortgaged property 
wron^gfully can turn round and demand 
the talanoe of the money leaving the 
mortgagor to a separate suit for damages. 
As pointed out in Ellis & Go's Trustee v, 
Dixon Johnson (2), above referred to, 
it is not a question of set-off or counter¬ 
claim ; it is a question of defence to the 
action itself on the ground that it is not 
maintainable. The latest decision of the 
House of Lords and the Court of appeal 
are clear so far as the law goes. The 
sections of the Conveyancing Act as to 
power of sale do not differ in any 
material part from S. 69 of the Transfer 
of Property Act, the sections of the 
Conveyancing Act being almost identical 
with the sections of the Transfer of 
Property Act. I think there is clear 
authority for holding that where there 
has been a wrongful sale it is not open 
to the mortgagee who hs^^ put it out of 
his power to .allow the defendant to 
redeem to sue the mortgagor for recover¬ 
ing the balance of the mortgage-money. 
We think that the judgment of Justice 
Coutts-Trotter is correct and that the 
suit against the Defendant No. 1 also 
•fails. In the result the appeal fails and 


is dismissed with costs three sets. 

Krishnan, J.—(His Lordship stated 
ithe facts as given in the judgment of 
Kumaraswamy Sastri, J., and proceeded.) 
It is convenient to consider the case of 
these defendants separately as the plea 
of conspiracy has entirely failed which 
was the only common ground between 
all the defendants. The fund have not 
adduced any evidence of this conspiracy 
and no attempt has been made to con¬ 
trovert the finding of the learned trial 
Judge that the conspiracy is not proved. 
I will take the case of the surveyor farsr 
because that seems to be the easiest of 
the three. The learned Judge has found 
that the surveyor is not chargeable witn 
any negligence at all and I think the 
learned Judge is right in the view. The 
surveyor is, as the learned Judge p 
out. an ex schoolmaster, ^ 

seem to bo properly qualified to do the 
work of surveying which he has been 
appointed to do. The directors knew the 
qualifications of the surveyor when they 
app®inted him. They must be taken to 
have accepted the best he could do in 
the discharge of his duty as a satisfactory 


discharge of his functions. What he 
usually did was, as I have said already, 
to go and value the property by looking 
at it generally and by finding out from 
the neighbourhood the rental value of 
the property. In this case the rental 
value which he found on inquiry justified 
him in coming to the conclusion that 
the estimate of the appraiser was correct. 
After all it must be understood that this 
appraising and checking are not expected 
to be very accurate, but only fco give a 
rough idea of what the property is worth 
so that the fund may not lose money. 
As the surveyor did what he usually 
did in such matters, and as the directors | 
must be taken to have known his practice 
and they never objected before, he can¬ 
not be charged with negligence at all. 
Therefore the case against him for 
negligence fails. 

Next, as regards the appraiser, the 
Defendant No. 2: the learned Judge has 
come to the conclusion that he was 

negligent for he says : 

He saw thousands of cubic feet of bricks which 
were not there ; he imagined the existence of 
concrete foundations which in fact did not exist; 
he measured joists and beams not with a tope 
but with an eye which made him find more than 

he saw. 

I do not think that that is altogether 
a fair way of putting the case so far as 
he is concerned. He went there and 
took his measurements as usual. He was 
apparently ne^er in the habit of 
measuring very exactly the walls and 
the joists and so on ; but he was taking 
rough measurements of things and up to 
date no complaint had been raised against 
him, for doing his work in that manner, 
When the Engineer Aiyaswami Mudaliar 
went there he apparently found that 
those measurements were not accurate. 
He took very strict measurements evi¬ 
dently. but it seems to me that the 
differences between the measurements 
of Aiyaswami Mudaliar and of the Defen¬ 
dant No. 2 do not show such a disparity 
as to attribute negligence to the latter. 
If the appraiser had not gone to the 
place where those houses were, and 
merely made a fanciful estimate, one 
can say he was negligent ; but when he 
did the very things he was. expected to 
do and which the directors knew he was 
doing, and arrived at results which were 
perhaps not quite so accurate as one 
would have liked. I do not think it is 
correct to attribute negligence to him. 
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I am inclined to think that the finding 
that he was grossly negligent is not 
correct. The learned Judge dismissed 
the case against him in spite of his find' 
ing that he was negligent on the ground 
that the failure to realise enough money 
to cover the mortgage by the sale of 
these two properties was nob due to any 
act of the appraiser; He was of opinion 
that the properties were undcr«sold in the 
auction that took place because at that 
time there was a slump in the value of 
property in the neighbourhood on ac¬ 
count of certain disturbances in the 
Buckingham and Carnatic Mills. The 
evidence in the case shows that the pro¬ 
perties must have been under-sold : for, as 
my learned brother has pointed out, they 
were worth at'Ieasb Bs. 8,000 or Bs. 9,000. 
The two properties without the new 
house constructed on the second of them 
were accepted as sufficient security for a 
loan ofjBs. 5,000 by a very careful money- 


lending body called the Madras City Co¬ 
operative Bank. That implies that they 
estimated the value at Bs. 7,500 before 
the new house was built as they advanced 
only 2/3rds of the -value and the new 
house was built at an expenditure of 
about Bs. 5,000 by the 1st defendant. 
Making all deductions, I think one may 
very well value the properties at 
Bs. 9,000. I do not think, therefore, that 
there was very much loss caused by the 
report of the appraiser. However that 
may be, I prefer to pub my judgment on 
the ground that he has nob been proved 
to have been guilty of negligence and 
therefore, he is notifiable : 

Now, as regards the Ist defendant, as 
remarked by my learned colleague, his 
case is a little more difficult and raises 
some interesting questions of law. The 
learned trial Judge has dismissed the suit 
against him on the ground that the sale 
was carried through in defiance of the 
provisions of the Transfer of Property 
Act. He observes. 


As the 1st defendant has not secured the right. 
given to him by the Transfer of Property Act, I 
think the suit against him must also fail.’ 

He has not disoUssed the case of the 
1st defendant, at any ^length and, there¬ 
fore, it is difficult to be sure how the 
learned Judge dealt with it. It is argued 
before us by the Isb respondent that the 
properties were really worth about Bs. 
20,000 or at any rate more than enough 
to cover the mortgage debt aud that the 


sale of these properties without notice to 
him and in a manner which led to con¬ 
siderable loss because the sale was not 
conducted with that amount of publi¬ 
cation and care as one would expect the 
mortgagee to take in selling the mort¬ 
gaged property, was an improper sale and 
therefore, he was nob bound to make good 
the balance of the mortgage debt. The 
first question that arises on the defence 
is whether it was necessary to have given 
him notice before the sale. If notice 
was necessary, I am in agreement with 
my learned brother in thinking that no 
proper notice was given. 

The notice relied on by the Secretary 
to the fund sent 15 months before the 
date of the sale for the payment of a sum 
of interest then due but mostly repaid 
subsequently is not sufficient, in my 
opinion, to justify the sale 15 months 
after. It is stated—and I take it that it 
is correct—that at the time of the sale 
about Bs. 1,300 was due for interest alone 
and it is argued that under S. 69 of the 
Transfer of Property Act when interest on 
the mortgage amounted to at least Bs.500 
and remained unpaid for three months 
after becoming due, the power of sale can 
be exercised by the mortgagee without 
any notice whatsoever given. It seems 
to me that it is not necessary to definitely 
pronouDca upon this argument but I am 
inclined to think that the argument is 
connect that in cases falling under S. 69, 
if interest amounting to at least Bs. 500 
is in arrears and unpaid for three months 
the mortgagee, if he has got the power of 
sale under the mortgage, can exercise the 
power without notice to the morfcgagoi- 
but that is not the point here. The 
point here is that under - the Articles -of 
Association it is expressly provided under 
Art, 72 that 






u.. -vi-utr ucoiori 

by notice in writing to pay the principal and in¬ 
terest due and in default of suchpivineut t)i> 

property shall be liable to be sold bv public 
auction. • 


^ IS uertainiy a binding pio- 

vision between the mortgagor in this case 
who IS a share-holder of the fund and the 

Secretary was bound 
under that article to call uiion the defen¬ 
dant by notice in writing to pay up the 

principal and interest due aud it was only 
m default of his complying with that de- 

“esn sold ‘ 
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Ife was suggested that this article was 
only a sorb of direction by the fund to its 
own Secretary as to how he was to act 
and that the mortgagor, the Ist defendant 
could not bake. advantage of the provi¬ 
sion. I do nob think that this suggestion 
is at all correct for it is one of the Arti¬ 
cles of Association ; a rule in an Articles of 
Association can very well be relied upon 
by a person dealing with the fund know¬ 
ing that the fund could nob act without 
the provision of the article being complied 
with and here there is the further reason 
t hat the 1st defendant was himself a share¬ 
holder. Under these circumstances, it is 
perfectly clear that the Art. 72 should 
have been complied with by the Secre¬ 
tary. Now let us see what the result of 
his non-compliance is. Section 69 says 
that the power conferred by the mort¬ 
gage-deed on the mortgagee to sell or 
concur in selling in default of^ payment 
of the mortgage-money is valid in the 
following cases and in no others. To 
start with, therefore, it must be estab¬ 
lished that the power of sale under the 
mortgage-deed has come into play, in 
other words that the mortgage-moriey 
has become 'payable, as Chief Justice 
Macleod has held in Jemp' Teja & Co, 
V. Peerhhoy Adamji (8). There it was 
a case where a time was fixed for the 
mortgage-money to be repaid and as 
the sale was attempted within that time, 
the learned Chief Justice held that the 
money did not become payable and, 
therefore, the power exercised under 
S. 69 was improperly exercised. ^ 
of opinion, that as notice should have 
been given before the power of sale 
could have been exercised by the fund, 
the absence of that notice makes it an 

improper sale. , , - 

Our attention was drawn to what is 

called a notice said to have been sent 
just before the sale to the address of the 
Isb defendant through post, bub that 
notice came back undelivered to the 
fund and the fund knew perfectly well 
that the notice had nob been served.^ If 
it did nob come back, the fund might 
have been justified in presuming that it 
was delivered ; but it was returned. Fur¬ 
thermore the notice itself was not a 
proper notice calling upon the debtor to 
pay the principal and interest due as 
required under Art. 72, it was a prmted 

cony of the noti 6cation to the nublic _m 

^ [lyilj 2a Bom. Li. K. 1241=0^1 1. O. 1534, 


the sale that was going to take place of 
the properties and nothing more. ' For 
both these reasons that notice was inade¬ 
quate to serve the purpose of compliance 
with Art. 72 of the Articles of Associa¬ 
tion. It follows, therefore, that accord¬ 
ing to my view the mortgage-money had 
not become payable under the mortgage- 
deed with the result that, though the 
plaintiffs need not have served any notice 
for making sub-01, (e) of 01. ^2) of S,. 69 
applicable, they were not in a position 
to exercise the power of sale bacause of 
the initial difliculty of making out that 
there was a default in payment of the 


mortgage-money. 

The question'then argued was what 
effect should be given to this failure to 
give the necessary notice? On the one 
hand it was suggested that we should 
take no notice of it in this case, but that 
the Isb defendant should be referred to 
a new suit for damages, if he had suffered 
any damage by the sale having been held 
in an improper manner without notice 
to him. On the other hand it was 
argued for the 1st respondent that, this 
being a suit for the balance of the mort¬ 
gage-debt by the setting-off the sale-pro¬ 
ceeds of a sale which was illegally held, 
the mortgagee’s suit should be dismissed 
in toto because it was urged that a rnorfc- 
gagee who is not in a pbsition to deliver 
over the mortgaged property because he 
has parted with it in a wrongful manner 
cannot sue the mortgagor for payment 

of the mortgage-debt. 

So far as the English Law is con¬ 
cerned it is pretty clear from the author¬ 
ities cited, and which have been referred 
to by my learned brother, that the law 
is that the mortgagee who wrongfully 
disposes of the property, and who is, 
therefore, unable to restore the mort- 
gaged property when the mortgage 
money is paid to him, cannot maintain 
a suit for the mortgage-debt at all and 
necessarily, therefore, for any balance of 
the mortgage-debt. For this the latest 
authority is the case in Eljts & Co,s^ 
Trustee v. Dixon Johnson (2;. J-ne 
learned Judges ha^e stated there the 
law on the point although in the parti¬ 
cular case they stretched a point m 
favour of the mortgagee and made nim 

liable only for damages as the case was 
one of wrongful sale of shares whm.i 
could easily be purchased and replaced. 
I^such a case they held that the strict 
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rule applicable to immovable property 
need not be applied and that the trial 
Judge was right in estimating the amount 
of damages arising from the action of 
the mortgagee and allowing that amount. 
Here this being a case of immovable 
property the rule would apply in all its 
strictness if it were in England. The 
question then is whether this rule should 
be applied in this country or not. There 
is nothing, so far as I can see, in S, 69 of 
the Transfer of Property Act or any 
other section of that Act which militates 
against the application of this rule. 
Sections 20 and 21 of the English Con¬ 
veyancing Act of 1861 are very nearly 
in the same words as S. 69 of our Trans¬ 
fer of Property Act ; and certainly the 
last clause of S. 69 is exactly in the same 
words. Nevertheless the learned Judges 
in England have applied that rule as 
between mortgagor and mortgagee when 
the latter lost the mortgaged property 
by some wrongful act of his. 

The Lord Chancellor in his judgment 
affirming the decision in Elli& & Go's 
Trustee v, Dixon Johnson (2), above cited, 
lays down the rule in very broad terms 
as appears from Ellis & Co.'s Trustee v. 
Dixon Johnson (6). I must confess that 
I felt some hesitation in applying this 
rule here when we have no Indian 
authority on the point brought to our 
notice. However that may be, the rule 
seems to be based upon equity and good 
conscience and I think we must adopt it 
here as well. The case cited in the 
Madras Deposit and Benefit Societrj v. 
Passanha (7) has really no bearing on 
the present point. That is the only case 
under S. 69 which has been brought to 
our notice. There, certain property had 
been sold under the power granted under 
the mortgage deed. It appears from the 
statement made by the learned Judge 
of the Small Cause Court making the 
reference that in that case the sale had 
taken place as a matter of fact after pro¬ 
per notice to the mortgagor. But it was 
apparently argued in that case that 
because in the mortgage deed there was 
a covenant that the property might be 
sold after 15 days’ notice, which was 
against the provisions of S. 69 of the 
Transfer of Property Act, the sale should 
be treated as invalid and the claim for 
the balance of the mortgage debt should 
be held to be barred. The learned 
Judges rightly held, if I may say so with 

1926 M/107 108 


respect, that the provision in the mort¬ 
gage-deed did not constitute a bar at 
all. But they certainly did not consider 
the question as to what was to happen if 
the sale was an improper sale and if the 
mortgaged property had been parted 
with by the mortgagee by a wrongful 
act of his. That question was not before 
them at all. I am, therefore, of opinion 
that the learned Judge’s decision that 
the plaintiff’s claim against the Ist defeh- 
dant also fails is correct in this case. 

Before closing I should like to add 
that the strictures passed by the learned 
Judge against a well-known member of 
the Bar, Mr. Sivagnana Mudaliar, are, in 
my opinion, not justified. The vakil, it 
is now stated, had obtained the leave 
of the Civil Justice to become a director 
of the fund ; and the fact that he became 
legal adviser to the fund does not, in my 
opinion, amount to anything unprofes¬ 
sional in his conduct. The fee he was 
getting was a very small one. I must, 
therefore, agree with my learned brother 
in holding that the learned trial Judge 
was not right in passing tbe strictures 
he passed on the vakil. 

The directors of the fund also have a 
grievance because it is suggested by the 
learned Judge that the share-holders 
may make a claim against them. That 
is a matter with which we are not con¬ 
cerned at all. So far as I can see the 
directors have done nothing to justify a 
claim by the share-holders, but I do not 
wish to say anything more about it. 

I agree that this appeal fails and must 
be dismissed with costs, three sets. 

Appeal dismissed, 
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Phillips, J. 

M. B. By. Manavikrama Zamorin 
Baja Avl, of Calicut —Plaintiff—Appel¬ 
lant. 

V, 

P. Venkatagiri Pattar and others —De¬ 
fendants—Respondents. 

Second Appeal No. 1520 of 1922, De¬ 
cided on 29th April 1925, from the decree 
of the Sub-J., South Malabar, in A. S. 
No. 9 of 1220. 

LfmUoilon .4c/, ArM44—Sut/ to recover land 
from of .idltnavatana right potrrn^ 

by Art. 144 and not Art. 143. 

A suit to recover possession of land from as¬ 
signees of Adinayavana right on the ground that 
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the right was not alienable is governed by Art. 
144 and the limitation begins when the first 
period for which the right was created expired. Art. 
143 does not apply to such a case.’[P. 850, C. 1, 2] 

K, Kuttikrishna Merton —for Appellant. 

A. Sivarama Menont P, S. Narayaiia~ 
swami Aiyar and P. S. Pamachandra 
Aiyar —for Respondents. 

Judgment.—In this case the appel¬ 
lant-plaintiff demised the suit property 
to Krishnan Nayar and Kunju Nayar on 
Adimayavana right on 7th April 1898. 
In 1900 the lessees assigned their right 
to the first defendant and the father of 
the second defendant. The lease contains 
a provision that on the expiry Of every 12 
years a renewal fee of Rs. 125 shall be 
paid by the lessee and further documents 
exchanged between the parties. Accord¬ 
ingly the assignees brought a suit in 
1913, for renewal fee. It was then held 
that the Adimayavana lease being in¬ 
alienable the plaintiffs in that suit 
could not obtain a valid assignment 
and, therefore, their suit was dismissed. 
The plaintiff now brings the present suit 
in 1918, to recover'possession of the suit 
properties from the assignee and their 
representatives. The facts are all recited 
in the plaint and the first prayer in the 
plaint is : 

That a decree may be passed directing the 
defendants to surrender the schedule items to the 
plaintifi by virtue of the Kaichit of 1073, des¬ 
cribed in paragraph 2 and on the strength of title 
as the Adimayavana right has ceased. 

Both the lower Courts have found that 
the plaintiff’s suit is barred by limitation, 
because Art. 143 is applicable. That 
article provides for a suit in which the 
plaintiff has become entitled to possession 
of immovable property by reason of 
forfeiture or breach of condition. 
this suit been brought by the plaintiff 
against the lessees, Krishna Nayar and 
Kunju Nayar, the suit would undoubtedly 
have come under Art. 143, but as I undei 
stand that article it only applies to suits 
to enforce relief claimable by reason of 
forfeiture or of breach of condition under 
a contract and can only apply to suits 
brought against parties who have 
red that forfeiture or committed the 
hreach In the present case. fine 
defendants are not parties to the lease- 
deed and have not themselves incuried 
any forfeiture, or broken any condition 
in a contract between them and the 
plaintiff. It seems to be,^ therefore, that 
Art. 143 is clearly inapplicable, in lacu, 


when the plea of limitation was first 
raised in the defendant's written state¬ 
ment, 'W’as relied on and . it was 

stated that Art. 142 is the article which- 
is applicable. 

The contention is- raised for the respon¬ 
dents that they are taken by surprise by 
this plea that Art. 143 is not applicable ; 
but inasmuch as the defendants did not 
plead this article in bar in the, first 
Court and both in the grounds of appeal 
to the lower appellate Court and in the 
grounds of appeal to this Court, the 
point has been taken that Art. 143 is not 
applicable; and inasmuch as it was not 
in the first place the contention of the 
defendants that Art. 142 is applicable 
this plea of being taken by surprise can¬ 
not be upheld. 

The question then remains whether 
the plaintiff's suit is barred by Art. 144, 
in which case the period of 12 years 
begins when the possession of the dsfen* 
dant becomes adverse to the plaintiff. 
The defendants got into possession by 
virtue of their assignment from the origi¬ 
nal lessees and the lessees were entitled 
to let anybody into possession during the 
term of their tenancy which enured for 
at least 12 years. During that period of 
12 years from 1898 the possession of the 
defendants under the lessees was under 
the lessees who held under the plaintiff. 
There can, therefore, be no question of 
the possession of the defendants being 
adverse to the plaintiff from the date of 
their assignment. It could pdy become 
adverse after the 12 years lease had 
expired and the legal origin of their pos¬ 
session had changed. In that view this 
suit is within time. 

It is then contended that Art. 142 will 
apply and the plaintiff must prove that 
he has been dispossessed of the property 
within 12 years of the suit. During the 
12 years subsequent to 1898 the property 
was in the possession of the defendants 
with the permission of the plaintiff’s 
tenants and, therefore, it cannot bo said 
that the plaintiff was dispossessed ; for 
his tenants were entitled to possession 
and would allow defendants to enter into 
possession. It is suggested that the de¬ 
fendants, by reason of the assignment m 
1900, prescribed for an Adimayavana 
tenure as against the original lessees and 
also plaintiff. If that were so their title 
had become complete before the suit of 

1913 was filed. 
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Inasmuch as that suit was based on 
the allegation that the defendants were 
the Adimayavana tenants of the plaintiff, 
tlie plea that they had obtained such a 
right by adverse possession should have 
been pleaded. Not having taken such a 
I plea in that suit, the defendants are pre< 
eluded under Expl. 4 to S. 11. Civil P. C., 
from raising it now. 

The plaintiff’s suit seems to have been 
very inefiSoiently conducted in the lower 
Courts and a large number of issues have 
been framed which seem to be quite 
irrelevant in view of the fact that the 
plaintiff does not claim by reason of any 
forfeiture incurred by the defendants. It 
is, however, argued that there are other 
points in the case which would be deter¬ 
mined and, therefore, I think it is advis¬ 
able to refer the appeal back to the lower 
appellate Court for decision on the other 
point which it considered unnecessary to 
decide and any other points that legally 
^ arise. The view of the case set out here 
does not seem to have been pleaded 
definitely in the lower Courts and, there¬ 
fore, I think that the respondents are 
entitled to a further hearing. 

I may also add that the plaintiff relies 
on the breach of another condition in the 
Adimayavana lease ; namely that no 
renewal fee was paid on the expiry of the 
12 years’ time and consequently he is 
entitled to recover possession gf the pro¬ 
perty on that ground. 

I, therefore, set aside the decree and 

* 

remand the case to the lower appellate 
Court for further bearing and for deci¬ 
sion in the light of the above I’emarks on 
the other point or points which were not 
^ determined before. It is suggested for 
the respondents that additional evidence 
should be taken, but the respondent’s 
vakil has been unable to point out in 
what respect evidence can now be ad¬ 
mitted which should not have been 
adduced in the trial Court, as the case 
was understood there. I leave it to the, 
discretion of the lower appellate Court 
to decide whether any additional evidence 
is necessary. Costs of this appeal will 
abide the result. 

Court fee on the Memorandum of Ap¬ 
peal will be refunded to the appellant. 
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Spencer, J. 

Natesa Pathar —Appellant. 

V. 

Ganapathi Sicbbu Pathar and others — 
Kespoudents. 

Second Appeal No. 350 of 1924, Deci¬ 
ded on 8th October 1925, from the decree 
of the Sub-J., Kumbakonam, in A. S. 
No. 54 cf 1923. 

Civil P. C., S. 100— Mixed question of law and 
fact. 

Whether what the purchaser got at the Court 
sale was the entire family properties or only the 
father's share in a certain joint Hindu family, 
is a mixed question of law and fact ; 13 Mad. 
47 ; 27 Mad. 137 (P. C.). and 36 Mad. 325 (P.C), 
Poll. : 17 Ca?.'584 (P.C.), and 22 Mad. 110 (P C.); 
treated as overruled by later rulings. [P. 851, C. 2] 

C. A. Sehsagiri Sastri —for Appellant. 

K. S. Jayarama Aiyar and 8. Nagaraja 
Aiyar — for Respondents. 

Judgment. —The plaintiffs brought 
this suit for partition of their 4/5ths 
shares in the plaint properties which 
form the ancestral properties of them¬ 
selves and their father, the 4th defen¬ 
dant. The 1st defendant brought a 
money suit against the 4th defendant in 
S. C. S. No. 1165 of 1908 on the file of 
the Kumbakonam Sub-Court and attached 
the defendants’ properties and purchased 
them in Court auction subject to a 
usufructuary mortgage in favour of 
Swaminatha Pathan upon which Rs. 1,000 
were due. The only question for decision 
in this case is whether the 1st defendant 
in the sale purchased the interest of the 
4th defendant only or that of all his sons 
also. Both the lower Courts have deci¬ 
ded in favour of the former alternative 
and have given the plaintiffs a decree for 
partition of their 4/oths share. Whether 
what the purchaser got at the Court 
sale was the entire family properties or 
only the 4th defendant’s share therein is 
a mixed question of law and fact. It has 
been so held by this Court in Gnanam- 
mat v. Muthusami (l) and by the Privy 
Council in Khan v, Appa' 

y^ami Naicker (2) and in Av^appa 
Natcker Murugappa Chettiar (3). The 
statement in Mahabir Pershad v. A/ones- 



( 1 ) 

la) 

(3) 


l1890] 18 Mad. 47. 

[1900 5^7 Mad. 131=31 
56S(P.C.b 



A. 1=S Sar. 


[1913] 36 Mad. 325=23 M. L. J. 
L C. 49=(1913) M, W. N. S6. 
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Case re^nanded. 
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war Nath Saliai (4) and in Abdul Aziz 
Khan Sahib v. Appayasami Naickar (5) 
that it is only a question of fact in each 
case may be disregarded in the light of 
the later pronouncements. As a Court 
of Second Appeal I have only to see 
that the Courts below have rightly ap¬ 
plied the law to the facts found by them. 
A number of cases have been cited in 
which a similar question had to be deci¬ 
ded as to the nature of the interest 
which passed in a sale of family property. 
I will not refer to them as Mr. Mayne 
in his Hindu Law, 9th Edn. p. 433, has 
summed 'up the effect of all these 
decisions. He says : 

The mere fact that the father might have 
transferred his sons’ interest affords no pre¬ 
sumption that he has done so, and those who 
assert that he has done so must make out not 


only that the words in the conveyance are 
capable of passing the larger interest, but that 
they are such words as a purchaser might be 
reasonably expected to require. 

Then in E. 4 he says : 

“The fact that the sons have not been made 
parties to the proceedings in execution is a 
material element in considering whether credi¬ 
tor aimed at the larger of was willing to limit 
himself to the minor remedy. 

Both the District Munsif and the 
Subordinate Judge appear from their 
judgments to have been quite alive to the 
effect of the rulings on the subject of the 
son’s liability to discharge debts^ of their 
father which are not tainted by illegality 
or immorality from their shares of the 
family property. They have considered 
the frame of the suit, the terms of the 
decree and the sale certificate as well as 
the conduct of the parties and the 
character of the debt. The debt was a 
personal debt of the father due upon a 
promissory note as it appears from the 
judgment, Ex. A, in S. O. S. No. 1165 of 
1908. In other proceedings between the 
parties it was found that the debt was 
not incurred for immoral purposes : See 
Ex. VIll A. The District Munsif came to 
the same conclusion in this suit. There 
can be no doubt about the creditors right 
to -proceed against the family property 
to recover the debt. But in the present 
case there are the following significant 

facts : At the trial of the suit the defen- 
ants were exonerated as no guardian was 
appointed to represent them. The decree 

directed payment of Es. 110 by t e 
iRf. defendant alone. In the petiti on for 

[1890] 17 Oab ot4-=l7 i. A. 10—5 Bar. 

480 (P.O.). 

It) (.18991 22 Mad. 110. 


transmitting the decree for execution, it 
was noted that the Defendants 2 to 5 had 
been exonerated and that no relief was 
asked against them. In the execution 
petition this fact was repeated and the 
prayer was for attachment of the immo¬ 
vable property belonging to and enjoyed 
by the 1st defendant. In the sale pro¬ 
clamation the interest of the judgment- 
debtor was described as certain survey 
numbers inherited and enjoyed by the- 
1st defendant. The sale certificate also- 
■ contained a note that the Defendants 2 
to 5 had been exonerated and the Sub" 
ordinate Judge also relied on the fact 
that the property was bought for Es, 75^ 
which is much below its value even 
after allowing for the encumbrance. 

The price at which the auction-purchaser 
managed to secure the property is not, 
in my opinion, so important as the low 
upset price, viz., Es. 50, at which the sale 
commenced. If there is no competition^ 
a successful bidder naturally will not '' 
give more than is sufficient to secure the 
sale being knocked down in his favour.. 

As against this there is nothing but the . 
mere fact that Che sale certificate men¬ 
tions the survey numbers to be sold with" 
out stating that only the interest of the 
4th defendant was made the subject of 
the sale. Under these circumstances, I 
am of opinion that the lower Courts 
were entitled to come to the conclusion 
that only the father’s share in the suit 
properties was sold and I cannot say 
that their findings are wrong. I, there¬ 
fore, dismiss the second appeal with 

costs of Eespondents 1 to 3. 

After the sale had been concluded one 
of the sons, Doraisami, died. The Sab- j 
ordinate Judge found that his share must 
go to the plaintiffs and the 4th defendant. 
Although the 4th defendant was not 
originally a party to the suit and did not 
claim 1/20th share on account of the 
death of his son, I think that the ap¬ 
pellate Court had power, under O. 41,. 

E. 33 to make this award in his favour. 
Appellant will pay the 4th respondent's 
vakil's fee and vakalat upon this item. 

Appeal dismissed^ 


I 
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Phillips and Ramesam, JJ. 

Thanappa. Chetty and otKers —Appel¬ 
lants. 

V. 

Esuf Ekan Sahib and another —Res- 
pendents. 

Second Appeal No. 11 of 1922, De¬ 
cided on 25th A\igust 1925, from the 
decree of the Dist. J., S. Aroot, in A. S. 
No. 131 of 1918. 

Madras Estates Land Act (1903), S. 3 (2) — 
Arlya Goundan Jaghir is estate—Tenants there' 
In are entitled to the minor produce of land 
under cuUtvatton. 

Ramesam, J. —Ariya Goundan Jaghir. sitfuated 
in the Kaltoyan hills is an ** estate " within the 
Act 

By Court. —The relationship of landlord and 
tenant exists between the jaghirdar and the 
tenants who are entitled to the minor produce 
of olavakkadu lands and ponalkadu lands du- 
ting the time they retain that character 

[P. 853, C. 1. P. 857 C, 1] 

A. F. Visvanatha Sastri —for Appel¬ 
lants. 

T. Eangachariar, 0. Padamanahha 
Aiyangaty T, D, Srinivasachariar and 
2^. Chakravarthi Aiyangar —for Respon¬ 
dents. 

Ramesam, J.— This appeal arises out 
of a suit for the declaration of the plain¬ 
tiffs’ right to the whole ‘minor produce 
in the villages of Pudur Jaghir, and for 
injunction and damages. The Jaghir 
of Pudur otherwise known as Ariya 
Goundan Jaghir is one of the five estates 
situated in the Kalroyan hills. The 
hills are partly in the Salem District 
and partly in the South Aroot District. 
This suit Jaghir also is in the South 
Aroot District and partly in the Salem 
District. The 1st defendant is the 
present Jaghirdar ot the proprietor of 
the estate. The plaintiff was the 
lessee for six years from the 1st de¬ 
fendant of the minor produce of the 
Jaghir under a registered lease deed, 
Ex. A, dated 24th August 1908, which 
took effect from 10th July 1909 to 
9th July 1915. The lease has since 
been extended under another deed dated 
.6th December 1918, Ex. B, for 25 years, 
d. e., from 9th July 1915 to 10th July 
1940. Defendants 6 to 63 are the 
•oultivators of the entire lands in the 
Jaghir. They claim a right to the 
ininor produce and Defendants 6 to 63 
have entered into an agreement to sell 
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it exclusively to the 2nd defendant 
The plaintiff alleges that the action of 
the defendants amounted to a denial 
of the plaintiffs’ right and caused dam¬ 
ages to him and sues for the declaration 
and the other reliels already mentioned. 
The 1st defendant Polighar, supports 
the plaintiff. 

The lands in the Jaghir are classified 
as olavakkadu, i. e., (l) land that is 
actually cultivated permanently with 
ploughs, (2) ponalkadu, i. e., lands 
under shifting cultivation ; (3) natham 
i. e., house sites and backyard, (4) 
alankadu, i. e., jungle. The suit ori¬ 
ginally is for a declaration of the 
plaintiffs* right to the minor produce in 
all the lands of the Jaghir and the de¬ 
fendants have similarly asserted their 
right to the minor produce in all the 
lands including even alankadu. But 
in the course of the trial before the 
District Munsif the defendants have 
given up their right to the lands com¬ 
prised in the description alankadu. 

Before -us the plaintiff has given up 
the right claimed in respect of natham, 
so that the dispute before us relates 
only to olavakkadu and ponalkadu lands. 
Both the District Munsif and the Dis¬ 
trict Judge granted the declaration and 
injunction prayed for hy the plaintiff. 
As to damages while the District Munsif 
give a decree the District Judge re¬ 
versed it in appeal. In this second 
appeal the appellants are either Defen¬ 
dants 3 to 63 or their legal represen¬ 
tatives. 

The revenue of the Polighar is not 
derived on any system of land assess¬ 
ment. The land which each cultivator 
cultivates from time to time is not 
measured and assessed to rent, nor is 
the value of the produce he raises com¬ 
puted and a share taken by the Polighar. 
The cultivators pay a plough-tax, an 
impost of Re, 1-4-0 per plough being 
collected on the number of ploughs a 
man uses. They also pay a poll-tax 
levied on the individuals of the male 
sex. Married men pay Rs. 2 and bache¬ 
lors As. 8. Each man cultivates 
where he likes and as much as he likes 
reclaiming the land by clearing away 
the jungle and leaving it for a new plot 
when the virgin fertility of the soil is 
exhausted. Land under such shifting 
ouUi\-ation is known as Ponalkadu. 
Near the village some more lands have 
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come under permanent; cultivation and 
these are called olavakkadu, the natural 
development of shifting cultivation. 

The first point raised before us by the 
learned vakil for the appellants is that 
the suit Jaghir is an estate within 
the meaning of the Madras Estates Land 
Act of 1908. The District Munsif held 
that it is not an estate. On appeal the 
District Judge thought that it was un¬ 
necessary to give any definite finding 
on this point and he discusses the ques¬ 
tion of occupancy right on both alter¬ 
native positions, i. e., whether the Es¬ 
tates Land Act applies or does not 
apply. An estate is defined in S. 3, 01. 2 
of the Estates Land Act. As the suit 
Jaghir is not a permanently settled 
estate or a temporarily settled zamin- 
dari or a sub-division of such an estate 
or zamindari, it does not fall under 
Cls. (a) and (b). As it is not an un¬ 
settled Jaghir, it does not fall under 
01. (c). Therefore, it does not fall also 
under 01, (e). The only possible clause 
under which the suit estate'could fall 
is 01. (d), 01. (d), runs thus : 

Any village of which the land revenue alone 
has been granted in inam to a person not 
owning the kudivaram thereof, provided that 
the grant has been made, confirmed or recog- 
ni 22 d by the British Government, or any sepa¬ 
rated parts of such village. 

Here there is no grant of a single 
village, but an estate consisting of 
several villages. The South Arcot 
Gazetteer says at page 30 that the Ariya 
Goundan Estate consists of fourteen 
villages. Assuming that the fact that 
the grant was of a number of villages and 
not of a single village does not stand 
in the way of their satisfying the defini¬ 
tion in Cl. (d), we have next to see 
whether the parts of the clause are 
satisfied. The learned vakil for the 
appellants points out that the suit estate 
is a Jaghir. It has been so described in 
the Schedule to the Madras Impartible 
Estates Act, both under the heading of 
South Arcot and the heading of Salem. 
He refers to the decision in Baghojirao 
Saheb v. Lakshmanrao Saheb (l) where 
their Lordships of the Privy Council 
say : 

The lands had been formerly Jaghir. But 
this term implied no grant of the soil, but a 
personal grant only of the revenue to the grantee. 
The lUarathi equivalent to the term Jaghir, 

(1) [1912] 36 Bom. 639=39 I. A. 202=16 I. C. 

239 (P. C.). 
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namely “Saranjam", came in course of time to be' 
applied to the lands. 

He also refers to Baden Powell and 
Logan’s Salem Manual (II). The suit 
estate was enfranchised in 1866: see 
Exs. C and D. Ex. D is headed account 
relating to the villages which have beeu 
assigned and are being enjoyed by 
Polighar, Ramappa Ariya Goundan^ 
Col. 3 referred to the,14: villages which 
are enjoyed in the hilly tracts. In- 
Col. 12, we have got There are no 
documents of title.” 

There is a footnote as follows : 

As the said 14 villages are situate on the hills- 
they have never been surveyed and no tirva has 
been fixed. 

Ex. C is the inam register and there 
is a footnote fn it similar to that in 
Ex. D. Col. 3 is headed 

The annual income derived from the 14 
villages in the hiJly tracts of Kallakurichi 
Taluk, 

In Col. I the plough-tax and the poll- 
tax are mentioned. In Col. 22 the 
entry is : 

lu the absence of any accounts . showirg the 
area of the villages and their assessment, the 
onl)’^ course is to adopt the revenue raised by the 
Polighar as the assessment on the villages. 

These documents,‘Exs. C and D, do 
not refer to the suit estate as a Jagbir> 
nor is there any trace in them of the 
fact that only the revenue of the hills 
was granted as inam to the original 
grantee. As the District Judge observes 
much reliance cannot be placed on a 
name especially where the earlier his¬ 
tory of the Jaghir is involved in con¬ 
siderable obscurity. The District Mun¬ 
sif thought that the original grantee 
was a bandit or a robber chief, but as 
already observed we have no informa¬ 
tion as to the origin of the estate except 
that Ariya Goundan held no kavali 
under the Government, but he paid a 
small nazzar or peishkush of Rs. 37-5-2, 
which was probably imposed in conse¬ 
quence of his holding no office. On 
these facts 1 am unable to distinguish 
this case from the case in Suryanarayand 
V. Potanna (2) and the entries in Exs. C 
and D of this case from Oaks’s Inam 
Register of that case : (see at page 1020). 

If so, all the villages must be regarded 
as granted to the original grantee and 
Cl. (d) becomes inapplicable. But assum¬ 
ing for a moment that the grant was 
of the revenue and not of the village9» 

(2; [1918J 41 -Mad. 1012=48 I. C. 689=45 I. A. 

209 (P. C.). 
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the next question is -whether the grant 
was to a person ** not owning the kudi-va* 
ram thereof.*’ tPhe burden of proving 
this is upon those who contend that 
the Estates Land Act is applicable : 
vide, Naifid Pillai Mardkayat v. 
Ramanatkan Ckeitiar (3). There is no 
evidence in the case, nor can there be 
having regard to the history of the estate 
and the only information we have about 
the suit estate. In these circumstances 
it is difiScult to hold that it has been 
proved that the suit estate is an estate 
to which the Estates Land Act applies. 

The learned District Judge considered 
the question whether the defendants paid 
any rent to the Jaghirdar and whether 
the relationship of landlord and tenant 
existed between the Jaghirdar and the 
cultivating defendants ; and he found 
that so far as olavakkadu lands were 
concerned there can be no occupancy 
right in them. As to the ponalkadu 
lands in connexion with this point the 
defendants relied on two former judg¬ 
ments of this Court, Exs. XVI and XVIII. 
Ex. XVIII was the only judgment consi¬ 
dered by the District Judge. The Dis¬ 
trict Judge after quoting the judgment 
of the High Court says : 

The actual circumstances of those suits are 
not disclosed. * * • In any case the ruling 

has no application here, where the poll tax is 
not the equivalent of rent. 

Exhibit XVIII was’a judgment in a 
batch of second appeals which arose in 
Salem District, where a number of suits 
were filed for enforcing acceptance of 
pattas, the plaintiff being a mortgagee 
from Annamalai Goundan, the owner of 
Chinna Kalrayan Ead which is also one 
of the estates mentioned in the Schedule 
to the Madras Impartible Estates Act 
under the heading of Salem. On a 
perusal of the South Aroot Gazetteer, 
p. 3, we find that the nature of the 
Jaghir in South Aroot or Salem is practi¬ 
cally the same. It is observed that : 

A great part of the Kalrayans is indeed situ¬ 
ated within the Salem District and the boundary 
line between the latter and South Arcot passes 
along the top of them. 

Then the author gives the tradition 
of the five brothers dividing the hills 
among themselves : Then he observes ; 

The south and south-western parts which hap- 
peu to be the highest of the whole, were taken 
oy Periya Kalvi Rayan and so were called after 
him the Periya l^yau or Periya Kalra>'an 
Hills, the lower slopes to the west in Salem, 

18) A. 1. R. ll>‘24 P. 0. C6=47 Mad. 88T. 
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which chance to be the least elevated part, simi¬ 
larly became the Ohinna Kalrayan Hills. 

• Ariya Goundan becoming the name father of 
the northern part of the range. 

Thus there is no doubt that the Chinna 
Kalrayan Hills and the suit Jaghir wero 
similar in tenure, and Ex. XVIII, which 
related to the former, shows that the 
High Court regarded the relationship 
between the cultivators and the Jaghir- 
dars as one of the tenants and landlord. 
It is true that Ex, XVIII was passed in 
second appeal by a single Judge of this 
Court under O. 41, R. 1, Civil Procedure 

Code. Benson, J., observes : 

I think the District Judge is right. The pay¬ 
ments are evidently made as rent for the occu¬ 
pation of land calculated at so much per head, 
instead of so much per acre, which is the 
ordinary way in most cases. The second appeal 
is dismissed. 

That this is the true view of the 
revenue derived by the Jaghirdar is also 
seen from the inam account, Ex. D, and 
and Register. Ex. 0, already referred to. 
In Col. 3 of Ex. D. we have : 

The tirva which is collected in respect of the 
punja land-beriz for 53 ploughs at Re. 1-4-0 per 
plough is Rs. 66*4-0. 

Then the poll-tax is referred to per 
head and both the items are totalled as 
Rs. 209-4-0, and referred to as the 
revenue though the revenue is described 
as the poll-tax, and it must be regarded 
as rent, this method of assessment being 
found convenient by the cultivators and 
the Jaghirdar. Ex. XVI was not referred 
toby the District Judge but was referred 
to by the District Munsif. It is the 
judgment in Second Appeals Kos. 2033 of 
1919 and 260 and 261 of 1911. The suit 
was by the assignee of the Polighar for 
the enforcement of patta with oertain 
restrictions relating to the cutting of 
trees and related also to the Chinna 
Kalrayan Hills. This judgment also 
lends support to the same conclusion as 
Ex. XVIII. In the face of Exs. XVI 
and XVIII it is difihcult to say that 
there is no relationship of landlord and 
tenant between the Polighar and the 
defendants, and the District Judge is 
wrong in saying that 

the ruling has no application here where the 
poll-tax is not the equivalent of rent. 

He has started with the assumption 
that the poll-tax is not the equivalent of 
rent, and having said this, was of 
opinion that Ex. XVIII has no applica¬ 
tion to the present case ; but Ex. XVIII 
shows that the poll-tax should be. regar¬ 
ded as the equivalent of rent. Thus his 
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judgment; is vitiafced by his misconstrue- 
fcion of Ex. XVIII. 

We, therefore, start with the footing 
that the defendants are the tenants of 
the Jaghirdar and we have to consider 
the question of right to the minor pro¬ 
duce from this footing. The lower 
Court found on a discussion of the oral 
and documentary evidence that the 
Foligar is entitled to all the minor pro¬ 
duce in the Palayam. In the form in 
which the Courts below discussed the 
question, no doubt, it is a question of 
fact ; and if we are not satisfied with the 
findings of the lower appellate Court, 
we can only call for fresh findings. But 
as I have already pointed oat the find¬ 
ings are vitiated by the conclusion of the 
Courts below that there is no relation¬ 
ship of landlord and tenant between the 
Poligar and the cultivators. I have 
come to the conclusion that there is such 
a relationship and starting from the foot¬ 
ing, if there is any question of fact to be 
found, we have to call for a finding. 
But it seems to me that what remains is 
a pure question of law. Prima facie a 
tenant, whatever his status as a tenant 
may be, i. e,, whether he is an occupancy 
tenant or a tenant from year to year or a 
tenant at will, is entitled to the produce 
of the land, included in the tenancy so 
long as the tenancy subsists. This is too 
elementary to need discussion. It is 
difficult to conceive what a tenancy is 
for, if the tenant is not to be entitled to 
the produce of the land. We are not 
concerned here with the right to cut 
trees, as to which the question may be a 
little more difficult. The suit before us 
relates only to the minor produce, viz.: 

^lyrabolams Kontiai barb 

Muradu Honey 

Pangan seed Honey wax 

Nux voiQic3* Sombai bark 

Takarai seed Kapailipodi 

Seeran seed Surul bark 

Poochan seed 

In the case of such produce which can 
be gathered from land, prima facie the 
tenant is entitled to it. Is there any 
reason why in this particular case the 
cultivating tenants are not entitled to it. 
If any question of usage or custom can 
arise in this case, it is the plaintiff who 
claims to be the lessee from the Poligar 
that has to show such usage or custom by 
which he and not the cultivating tenants 
are entitled to the minor produce of the 
land actually under the tenant. The 
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District Munsif found that under the 
custom prevailing in the Jaghir" the 1st 
defendant is entitled to the minor hill 
produce. The District Judge also gave a 
similar finding. The fact, that before 
cultivating the Ponalkadu land formal 
permission of the Jaghirdar is taken 
proves nothing, nor is there any question 
of acquiring prescriptive rights. Both 
the District Munsif and the District 
Judge rely on certain leases of certain 
minor produce. The District Munsif 
relied upon Exs. P and S which are 
dated 1866 and 1872 for the purpose of 
making out a usage extending over a con¬ 
siderable period of time., But these 
documents, Exs P and S, are so perfectly 
general that it is impossible to infer any 
right to minor produce from them. Ex. 
P is a lease for cutting teakwood, spokes 
for wheels and for selling vengai and 
other trees produced within certain 
boundaries. It makes no reference to 
the minor produce at all. Similarly Ex. 
S refers to all kinds of trees inclusive of 
those of galnut, surul, save those^^of jack 
fruit and tamarind as grown on “Pendu- 
karainadu.” Hera again there is no 
specific reference to the minor produce. 
It is very difficult to see how these docu¬ 
ments militate against the tenants right 
to the minor produce. If these two are 
excluded, the documents relating to 
minor produce begin from Ex. Y dated 
1890. But it is impossible to make out 
from the documents beginning from 1890 
and ending with 1904 that any anci^b. 
valid and binding usage is proved. We 
have got only four documents, Exs. Y, 
Y-1, M and N. Even these documents 
are general as to the area of land covered 
by them. Eor instance Ex. Y refers to 
the produce in certain villages in Iru- 
garainadu of Jagirmalai in Pudumalai 
Ilaka. Particulars of villages are given ; 
about 21 villages are enumerated. But 
it is possible that the minor produce 
covered by the lease related only to 
Alankadu i.e., the hills and the jungle 
outside the cultivated land (Olavakkadu 
and Ponalkadu). Alankadu is so much 
more in extent than the cultivated land 
that it is scarcely worthwhile to spe¬ 
cially mention Olavakkadu and Ponalkadu 
for the purpose of exclusion. At any 
rate a document like this does not bind 
the cultivating tenant, nor can it prove 
who took the produce of the lands under 
an individual tenant. Similar remarks 
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denoe is useless as ib was adduced to 
prove oujoyipent iu accordance .witU fcliQ 
documenbs. I have, feherofore, cptne to 
the conclusion that it is impossible to 
fin^ in the evidence any usage by which 
the ordinary presumption of law enti¬ 
tling the tenant to enjoy the produce of 
his own land was displaced and the 
Polighar 1st defendant became entitled 
to collect all the minor produce even in 
lands under the tenants. Of course, 
■when I say that the tenants are actually 
entitled to minor produce on Ponalkadu, 

I refer to land which was actually under 
the Cultivation of a tenant and, therefore, 
which has not been abandoned. The 
moment a Ponalkadu land is abandoned, 
it is absorbed into the general Alankadu. 

Por all the above reasons, the plaintiff 
is not entitled to the declaration of his 
rights to the minor produce of Olavak- 
kadu lands and Ponalkadu lands during 
the time they retain that character. 
The plaintiff has given up his right to 
X^atam. He is entitled only to a decla¬ 
ration in respect of the produce of 
Alankadu. 

The decree in favour of the plaintiff 
will, therefore, be modified accordingly. 
The plaintiff will bear the costs of the 
lappellants here and in the lower appel" 
late Court. In the first Court each 
party will bear their own costs as they 
put {orw8*rd extravagant claims which 
they afterwards had to modify. 

Phillips, J. —I agree with the order 
proposed by my learned brother, but I 
prefer to reserve my opinion on the 
question whether the suit Jaghir is or is 
not an estate within the meaning of the 
Hstates Land Act, as its determination is 
not necessary for the decision of this 
appeal which is based on the ordinary 
law of landlord and tenant. 

Decree modified. 
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PHtlililPS AND MaDHAVAN NaIB, JJ, 
Sornam Pillai —Appellant. 

v. 

Thiruvaahiperumal Pillai and others-^ 
Bespondents. 

Miscellaneous Second Appeal Nq. 80 of 
% 1924, Decided on 26th February 1926, 

from the order of the Sub-J., Tutioorin, 
Dh lObh May 1924, in A. S. Ko, S j of 
1928. 
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:it{a} Civil, P.C.,_S, i7—Proceedtngs between 
TepTCSentcttive of decree-holder purchaser at auction 
sale and judgment-debtor are covered by S. 47. 

The proceedings between a decree-holder who 
has purchased ai'Court auction and the judgment- 
debtor are proceedings relating to the execution, 
discharge and satisfaction of the ‘decree ; and no 
distinction can be drawn in principle between 
such a oas3 and one where the proceedings are 
between a party who derives title from a decree- 
holder who has purchased at Court auction and 
a judgment-debtor: 28 Mad. 87 held not over¬ 
ruled by 43 Mad, 107 and Foil. [P. 858, G. 1] 

(5) Limitation Act, Art, 180—Applicatlo7i to 
set aside sale dismissed—Suit to set aside sale filed 
—Time during which the suit is pending cannot 
be deducted. 

In computing period of limitation under Art. 
180 time during which an application under 
O. 21, R. 90, for setting aside the sale is pending 
will be deducted as the sale will be deemed to be 
absolute when such application is rejected, but 
the time during which a suit to set aside the sale, 
on rejection of an appiication under O. 21, R. 90, 
is pending cannot be deducted. There is no pro¬ 
vision of law for excluding in favour of the 
auction-purchaser the period of the pendency of a 
suit filed by the judgment-debtor to set aside a 
Court sale. [P* 859, C. 1] 

V. Narayanam —for Appellant. 

P, N. Marthandam Pillai —for Respon¬ 
dent. 

Judgment.—This Civil Miscellaneous 
Second Appeal arises out of an applica¬ 
tion in execution filed by the 1st respon¬ 
dent for delivery of the properties sold to 
him by the decree-holder who had her¬ 
self purchased the properties in execution 
of a mortgage-decree in O. S, No. 507 of 
1911 on the file of the District Munsif’s 
Court of Srivaikuntam. The Court sale 
was held on the 12th of September 1919, 
and was confirmed on the 15th of October 
1919. The first respondent who held a 
mortgage over the suit properties was 
not a party to O. S, No. 507 of 1911. 
Having obtained a decree on his mortgage 
in a suit in which the prior mortgtgee- 
decree-holder was not impleaded as a 
party, he filed an application under 
O. 21, R. 90 of the Civil P, C. to set aside 
the Court sale on the 16th of October 
1919. That application was dismissed on 
the same date. A day after tbe afore¬ 
said Court-sale and two days before the 
said application, the Ist respondent insti¬ 
tuted O. S. No. 494 of 1919 on the file of 
the District Munsif’s Court of Srivaikun¬ 
tam praying for the setting aside of the 
Court-sale in O. S. No, 507 of 1911, after 
declaring that the decree in that suit 
was not binding upon him. The said 
suit was eventually dismissed on the 
27th of November 1922. In the mean- 
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time he purchased the suit properties 
from the decree-holder in O, S. No. 507 
of 1911 and presented the application 
which has given rise to this appeal, on 
the 24:th of January 1923, for delivery of 
the properties to him. 

The appellant is one of the sons of the 
mortgagor. He contended ^that the exe¬ 
cution application was barred by limita* 
tion under Art. 180 of the Limitation Act. 
Accepting that contention the 1st Court 
held that< since the application, dated 
the 21th of January 1923, was nob made 
within three years of the date when the 
Court-sale had become absolute on the 
loth of October 1919, as required by the 
article, it was time-barred, and dismissed 
it. On appeal by the Ist respondent the 
learned Subordinate Judge set aside that 
decision holding that the 1st respondent 
was entitled in computing the period of 
limitation under Art. 180, to deduct in 
his favour the period during which O. S. 
No. 494 of 1919 (renumbered as O. S. 
No. 118) was pending on the file of the 
Additional District Munsif’s Court at 
Tinnevelly, as the cause of action for 
delivery of properties was suspended 
during that period, i. e., from the 13th of 
October 1919, to the 27th of November 
1922. 

It is urged before us that the Subordi- 
note Judge’s decision should be set aside 
because : (a) no appeal lay to the lower 
Court under S. 47 of the Code of Civil 
Procedure ; and (6) under Art, 180 of the 
Limitation Act the respondent is not 
entitled to deduct in his favour the period 
from the 13th of October 1919, to the 
22nd of November 1922. 

As regards the first point, the argument 
advanced is that; (a) the right of the res¬ 
pondent CO recover possession of the land 
is nob a question relating to the execu¬ 
tion, discharge and satisfaction of^ a 
decree; and (b) if it is, that the question 
does not arise between the parties to the 
suit or their representatives. In Sandu 
Taraganar v. Hussain Sahib (1), following 
the previous decisions of this Court, it 
was held that the proceedings between a 
decree-holder who has purchased at Court 
'auction and the judgment-debtor are pro- 
Iceedings relating to the execution, dis¬ 
charge and satisfacfion of the decree, and 
no distinction can be drawn in principle 
between such a case and one like the 
i present where the proceedings are betw^ n 

«1) C19J5] 28 Mad. 87=^14 M. L. J. 474. 
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a party who derives title from a decree’ 
holder who has purchased at Court 
auction and a judgment-debtor. It was 
also held in that case that the purchaser 
from the decree-holder who has purchased 
at Court auction is a representative of 
the decree-holder within the meaning of 
S. 47 of the Civil P. C. If that decision 
lays down the law correctly, then it 
must be held that under S. 47 of the Civil 
P. C. an appeal lay to the lower Court in 
this case, but it is argued that in view of 
the Pull Bench decision in Veyindra- 
muthu Pillai v. Maya Nadan (2) the deci¬ 
sion in Sandlxu Taraganar v. Hussam 
Sahib (l) should no longer be followed. 
This argument cannot be accepted. In 
discussing the “ representative charac¬ 
ter *’ of the various kinds of purchasers 
at a Court sale referred to in the three 
questions submitted to the Pull Bench» 
the learned Judges, Abdur Rahim and 
Oldfield, proceeded on the assumption 
that the question that arose in that 
case related to execution, discharge and 
satisfaction of a decree within the mean¬ 
ing of S. 47 (see pp. 116 and 128) and 
nothing contrary to that assumption 
appears in the judgment of Seshagiri 
Aiyar, J. The Ist question decided in 
Sandu Taraganar v. Hussain Sahib (1) 
was thus left untouched in the Full 
Bench decision. As regards the second 
question it was no doubt raised m the 
second point referred to the Full Bemib, 
but we are not able to say from the dis¬ 
cussion of it in the judgment that the 
decision in Sandu Taraganar v. Hussain 
Sahib (1) on this point has been overruled 
by the Pull Bench, though it is fairly 
clear that the opinions of Oldfield and 
Seshagiri Aiyar, JJ., lend some support 
to the appellant’s argument. The deci¬ 
sion in Jainulabdin v. Krishna Chettiar 
(3) following the Full Bench does not 
help to make the point clearer and does 
nob refer to the decision in Sandhu Tara¬ 
ganar v. Hussain Sahib (l). In this state 
of authorities, we feel bound to follow 
the rule of procedure laid down in the 
decision in Sandhu Taraganar v, Hussain 
Sahib (1) and hold that an appeal lay to 
the lower Court against the District 
Munsif’s order under S. 47 of the Civil 
Procedure Code. 


(2) [2920] 43 Mad. 107=38 M. L. J. 32=54 I. 
C. 209=(1919) M. W. N. 881 (F. B.). 

(3) [1921] 41 M. L. J. 120=14 L. W. 92=6 3 I 
C. 200=(1921) M. W. N. 491. 
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The second argument* relates to the 
question of limitation under Art. 180 of 
the Limitation Act. That article pre* 
scribes ** three years ” from the time 

when the sale becomes absolute *’ as 
the period of limitation for a purchaser 
of immovable property at a sale in exe¬ 
cution of a decree to apply for delivery 
of possession. In this case, the applica¬ 
tion filed by the 1st respondent under 
O. 21, R. 90 to set aside the auction-sale 
having been dismissed the sale became 
absolute on the 15th of October 1919 and, 
therefore, the application for delivery 
dated 24th of January 1923, is j barred 
under Art. 180, But it is urged on the 
strength of the decision in Muthu Korah~ 
kai Chetty v. Madar Ammal (4) that the 
appellant is entitled to deduct in his 
favour the period during which O. S. 
No. 494 of 1919 was pending in the Court 
in which case, his application would be 
within time. In our opinion, the princi¬ 
ple of that decision is inapplicable to 
the present case. In MiUKu Rorakkai 
Chetty V. Madar Ammal (4) the period 
allowed to be deducted in favour of the 
execution-purchaser applying for execu¬ 
tion was the time during which the 
application under O. 21, R. 90, to set 
aside the Court sale, was pending in the 
Court and it was held that the sale did 
not become absolute within the meaning 
of Art. 180 until the application to set 
aside the sale had been disallowed and 
the sale upheld, although an order con¬ 
firming the sale had been passed before 
the application to set aside the sale was 
made. 

In the case before us, as already i>oint- 
ed out, the application allowed by the 
code to set aside the sale was made by 
the Ist respondent and dismissed on the 
16th of October 1919, and the sale had, 
therefore, become absolute on that date 
under R. 92 of the Code and within the 
meaning of the third column of Art, 180 of 
the Limitation Act. There is no provi¬ 
sion of law for excluding in favour of the 
auction-purchaser the period of the 
pendency of a suit filed by the judgment- 
debtor to set aside a Court sale which is 
what is claimed in this case on behalf of 
the Ist respondent. Time having begun 
to run against him from the 15th of 
October 1919, the application for delivery 
of possession filed on the 24th of January 

H) fiy'iOj 43 Mad. 1. C. 6(r=^ U T 

J. I (F. B.), 


1923 is time-barred and must be dismiss¬ 
ed. The order of the learned Subordi' 
nate Judge is set aside aud that of the 
District Munsif is restored with cost& 
here and in the Qourt below. 

Appeal allowed. 


^ A. I. R. 1926 Madras 859 

Ramesam, j. 

K. Raghava A'fyar —Appellant, 

V. 

G. Ramasami Ayyar —Respondent. 

Second Appeal No. 438 of 1923, Decid¬ 
ed on 11th March 1926, from the decree 
of the Dist. J., Madura, in A. S. No. 306 
of 1921. 

^ Civil P. C., O. 17, R. 3— Court ought not to be 
too technical In Oie matter of adjournvienis. 

The Courts ought not to be too technical iu the 
matter of adjournments and should not refuse to 
adjourn for a solitary failure to produce witnes¬ 
ses : A. J. £i. 1923 Mad. 63 [P- hCO. C. 21 

E. S. Ramabhadra Iyer —for Appel¬ 
lant. 

R. Ganapathi Iyer for K. Rajah Iyer 
—for Respondent. 

Judgment. —This Second Appeal arises 
out of a suit to recover some land with 
profits. 

The suit was filed in 1920, written 
statement was filed and issues were 
framed in October 1920. A commissioner 
was appointed to take a plan of the dis¬ 
puted locality. The commission was 
returned in March 1921. The suit was 
adjourned to 9th June. On account of 
the Judge's absence on casual leave it 
was adjourned to July. As plaintiff's 
witnesses did not come on that day it 
was adjourned to 5th August. It was 
then adjourned to 6th August on account 
of other works of the Court. On the 6th 
of August it was reached at 5 p. m. and 
as other work of the Court was not 
finished it was adjourned to 1st Septem¬ 
ber. On Ist September it was adjourned 
to the 8th of September at the request 
of the plaintiff’s vakil. It was then 
adjourned to 6th October on accouut 
of part-heard suits. On the evening of 
the 7th October a representation seems 
to have been made by the defendant's 
vakil saying that he could not go on 
with the case and an adjournment seems 
to have been resolved upon. On the 
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8fih ifc was actually adjourned to the 
11th. On the 11th the plaintiff’s 
wit nesses were not present and 
he filed a petition for adjournment. 
This petition was rejected and the suit 
dismissed. In his order on this petition 
the District Munsif states : *‘It appears 
to me that he had not any witnesses 
even that day (i. e., 8th October.)” This 
inference he makes from the fact that 
the plaintiff did not produce his witnes¬ 
ses for being bound over by giving muchi- 
likas undertaking to be present on the 
11th. But if there is one thing clear in 
this case it is this namely, that 7 wit¬ 
nesses were actually present on the 8th 
of October. Whether the plaintiff’s con¬ 
duct in the case may be said to be negli¬ 
gent or not, this one fact cannot be 
gainsaid, because not only he stated in 
his affidavit for the adjournment petition 
and in his affidavit with the review peti¬ 
tion I. A. 910-21, in his affidavits filed 
before the High Court dated the 15th of 
March 1923 'and also in the vakil’s affi¬ 
davit dated July 1923, but it has never 
been contradicted by the opposite side up 
to this date : on the other hand it has 
been practically conceded in the affida¬ 
vits of the defendant. 

Now, as to the statement of the Dis¬ 
trict Munsif that on the 8th he called 
upon the plaintiff to produce his wit¬ 
nesses but that the plaintiff did not pro¬ 
duce them for executing mnchilikas, the 
plaintiff denies this in his affidavit. But 
it is rather difficult on the plaintiff’s 
denial only to come to the conclusion 
that the Munsif’s statement is incorrect. 
The question, therefore, resolves itself into 
this. We have got here a suit for immo- 
Arable property. Brom October 1920 up 
to October 1921 the plaintiff seems to 
have conducted the case with average 
diligence ; I do not want to put the case 
higher than this. It is true one adjourn¬ 
ment was due to his witnesses not com 
ing but several adjournments were due 
to the Court being not ready 
on account of its other work. 
Now the plaintiff states in para¬ 
graph 2 of his affidavit of 11th October 
that his witnesses were all farmers and 
that his vakil represented that the 
posting may be made to a longer date so 
that the witnesses who were^ all farmers 
and just busy with manuring etc., uaay 
not feel difficulty.” In paragraph 1 of 
that affidavit he states that his witnesses 


went away saying that rain was threa¬ 
tening and told hjm that if the case is to 
be posted it may not be posted for at least 
25 days. Now that I have come to the 
conclusion that the witnesses were really 
present and it is not a case where there 
were no witnesses as the Munsif thought. 
There is no reason to disbelieve these 
other statements of the plaintiff especi¬ 
ally as the vakil states in paragraph 
4 of his affidavit that the plaintiff enter¬ 
tained the belief that the adjournment of 
11th October would be granted especially 
as the previous adjournment was granted 
at the instance of the defendant’s vakil. 
It is clear that all these witnesses were 
not witnesses who were at the beck and 
call of the plaintiff. They had to be 
summoned for the July hearing and batta 
was paid and he says he has to resum¬ 
mon the witnesses. It may be, he 
thought on the 8th, that to call them for 
executing muchilikas to be bound over 
for attendance on the llth would be in¬ 
conveniencing them and disobliging them 
and that they insisted on a longer adjour- 
ment than the llth. If the witnesses 
told him that they will not come on the 
llth ' thei'e would be no use in getting 
muchilikas from them. The plaintiff is 
a Government servant aud there is some 
difficulty in obtaining leave to attend to 
business in Court. 

It is clear from the history of 
the case up to now that this cannot 
be said to be a frivolous case. H 
is a case in which at least the plaintiff 

believes he has got something to prove 

before a Court of law and seek justice 
and I do not think the opportunity to 
adduce evidence ought to be refused on 
account of the solitary failure to produce 
witnesses for executing muchilikas on 
the 8th, accepting this statement of the 
District Munsif. It seems to me that 
this is not such a kind of misconduct as 
to deserve a refusal of a trial of his case. 
There is no question in the case of defend¬ 
ant being put to such a change of situa¬ 
tion as to make it necessary to refuse the 
opportunity to the plaintiff. (S0e.4r««a- 
chala Iyer v. Suhharamiah (l). lu 
matters of this ki°d *1 think the Courts 
ought not to be too technical as if one is 
anxious to find excuse for cutting the 
work of Courts especially' as there has. 
been very little negligence on t he part of 

(1) A.I. B, 1923 Mad, 63. 
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the plaintiff up to 11th October or prac¬ 
tically none. I, therefore, set aside the 
order of the Court below and remand 
the case for fresh trial to be disposed of 
according to law. Costs of the first two 
Courts to abide the result. But as might 
be said that the affidavits which have 
been filed in the Socond Appeal might 
have been filed in the lower appellate 
Court, I would ask the appellant to pay 
the costs of the Second Appeal to the 
respondent. I do not mean by this that 
the matter in the affidavits in the Second 
Appeal is absolutely necessary for giving 
the relief which the plaintiff seeks. In 
my opinion it might well be given on 
the materials before the first Court. 

Appeal allowed. 


^ A. I. R. 1926 Madras 861 

Devadoss, J. 


Mahammad S, Chatnnad —Appellant. 

V. 

Jainabi and others —Respondents. 

Second Appeal No. 514 of 1923, Deci¬ 
ded on 22nd October 1925, from the 
decree of the Sub-J., South Kanara, in 
A. S. No. 133 of 1921. 


(a) Deed — ConstructUm^Docutneni executed 
by .\foJMmmedan—Ma?iotnedan Late shjuid be 
ap 2 >Ued. 

Mohiunodau Lkw has to bj tikea iuto acoouut 
in construing dooumenta executed bv Muhamma¬ 
dans. 


In the case of Muhammadana. unless there ie 
an explicit atatemeut to the contrary, the words 
"brother" and "aieter" would include both hall 
brothers and half sisters. [P. 861, C. 'J. V, h62 C 1] 

3ji(fe) Afa^wtedort Ijaw — Wak /— HeredUary rlaht 
of ffMua^ement does not eitit with reyard io trust 
property prwlded for. 


There ie no such thing as hereditan right 
ntanagemeut with regara to trust property, 
doubt it is qulU open to the author of the trust 
who create* a wakf, to provide for the devolution 
ol the management in his line. But when he 
doee not make such a pruvieioa, Coart cannot 
aMhr the ordinary notion derived Iroiu the 
Hiudtt Lftw vrhioh lavoun n^kti 

!!!? IS 

/torn. SSS, on. CP. «61. CL 1) 

(cj JksflgietM AlUnart— fcy 

An aUenatioa hy a tmelee would not hind the 

[p, gea, a « 

C. r, Imantakrukmm Aifetr aad B. 

W—for AppvUhDk. 

Jif • S*r^*m* 

Jf*0‘-»for KstMiddBld, 


Judgment. —The first point urged in 
this appeal is that the District Munsif 
should have granted an adjournment to 
enable the 4th defendant to give evi¬ 
dence in the case. No written applica¬ 
tion was made for an adjournment to the 
District Munsif, but an oral application 
is said to have been made by the 4th 
defendant’s vakil on the ground that the 
4th defendant was away in Delhi. The 
District Munsif refused to grant the 
adjournment and in appeal, this point, it 
is urged, was pressed before the Subordi¬ 
nate Judge. The Subordinate Judge has 
not adverted to it in his judgment. 
Though he sent down an issue to be tried 
by the District Munsif, he did not allow 
the 4th defendant to be ex.amiDed with 
regard to some of the paints in the case. 
I am not quite satisfied that the 4th 
defendant had sufficient excuse for not 
appearing before the District Munsif on 
the day the case was taken up for trial ; 
and further I think his evidence will 


^ -- A*^ bliO 

meaning of the word ‘wakf* in construing 
Exs. A and B. The main points in the 
case relate to the construction of the 
wakf deeds, Exs. A and B. I do not 
think, therefore, non-examination of the 
4th defendant has in any way prejudiced 
him. His clerk or kariustan could have 
given evidence as regards the income of 
tlie proi^erty and the amount 8j>oDt by 
him lor maintaining the charity. There 
is no reason why hU kariasthan should 
not have gone into the box and should 
not have produced the account* kept by 

him, I, therefore, consider that there 
u nothing in thU point. 

The next point ur^ed by Mr. Anant»- 
krishnx Aiyar ior the *pp«ll*nt is that 

under Ex. A only male heirs are entitled 
to be ^aza^8 or managers of the wakfs. 
Reliance u placed upon the word 
moktoaaan, masculine singular, for the 

mpose of making out that only the male 

to manage the charity. 
J PorUoo of the document relating 

to«n*e«auent i, „ 

“*“« « n>> hrir., after mv liteUaw, 

IB the ordinary aooep»*no* of 
** oa«sol be said to mean heir* 
^b«r^ bnt only hei«. In «... oonnex.on 

U Wlan Law ha. t 

»• taken into aooonnt in eonetruing 
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documents executed by Muhammadans. 
There is no such thing as hereditary 
right o£ management with regard to trust 
property. In the case of wakf, the 
management would depend upon the 
terms of the document. It is quite open 
bo the author of the trust who creates 
a wakf to provide for the devolution of 
the management in his line. But when 
he does not make such a provision, we 
cannot apply the ordinary notion derived 
from the Hindu Law which favours here¬ 
ditary rights even in the case of trus¬ 
tees, to the case of a wakf. In tbis con¬ 
nexion I may refer Atimannessa Bzfn v. 
Abdtd Sobhan (l) and Sayad Abdula 
Edrus V. Sayad Zain Sayad ^f'Sa^ 
Edrtts (2) where it was held that the 
principle of hereditary succession does 
nob apply to the management of wakf 
property. So far as Ex. A is concerned. 

I am satisfied that the construction put 
upon it by the lower Courts is correct. 

As regards Ex. B, the contention for 
the appellant is that the full brothers 
and sisters of Mammade. the elder son 
of the author of the trust, are alone en¬ 
titled to manage the property. The ex¬ 
pression used here is • 

. after him, his younger sifters and brothers in 

order of succession according to seniority. ^ 

This sentence is to be read along with 
what precedes it. The author o£ the 
trust directed that Mammade, his eldest 
son, should manage all the family pro 
pertiea till partition as well as wakf 
properties. That being so, it cannot be 
said that he had the intention 
the half brothers and sisters of ^^Marn- 
made. The Kanarese words are 
gain and Tama.” Some stress is placed 
upon these two words as meaning full 
sisters and brothers. Bub as observed 
bv the Subordinate Judge, these are 
generic terms for younger sisters and 

younger brothers. Tn the case of Muham- 

imadans, unless there is an explicit state¬ 
ment to the contrary, the words, ^^er 
and “sister” would include both half bro- 
thers and half sisters. I therefore 
disallow this contention of the appellant. 

The next contention is that the lower 

Court was wrong 

profits against the 4bh defendant. 4th 
defendant has to thank X. 

putting the Court in 
rials for arriving at the _act^l— 

(1) C1016]43 Cal. 4C7=:4ud.^.h- 113 3- 

I. c. 21=22 C.ti.J. 577. 

( 2 ) [1889] 13 Bom. 555. 


from the' property. The Court was ob¬ 
liged to send out a commissioner for the 
purpose of assessing the income from the 
property. The income was assessed by 
the commissioner at Bs. 695-14-0 per 
annum, I do not think that it would be 
right to allow this question to be re-ope¬ 
ned as the 4bh defendant is to blame for 
this. But I think that the 4bh defen¬ 
dant is entitled to be given credit to for 
any sums which he spent for the upkeep 
of the trust and in giving credit for such 
amount as he spent, regard should be had 
to the berms of Exs. A and B, wherein 
the author of the trust has mentioned 
specifically what amounts should be 
spent for charities. The District Munsif 
will take an account of the expenses 
incurred by the 4bh defendant on behalf 
of the trusts of which he was in charge 
from the date of the plaint till the date 
of delivery of the property to the plain¬ 
tiff. He will be given credit for such 
amount as ho spent, and the balance, if 
any. should be paid to the plaintiff. 

The last point argued is as ifegards 
mulgeni tenure given by Mammade m 
favour of Respondents 5 to 7. The law is 

quite clear on this point. No trustee is 

entitled to alienate the trust property, 
and the plaintiff not having acquiesced in 
such alienation, he is entitled to get 
hack the property free from mulgem 
tenure. The plaintiff obtained 
deed from the 1st defendant who is the 
younger son of the author of the trust 

Ind it is not suggested by 
the plaintiff has acquiesced m the 
tenants being in possession of ‘^e p^ o 
perty as mulgeni tenants were entitled 

to permanent possession by 
fheir being in possession for 1^ yeais. 
It is unnecessary to refer to any 
the point; for this Court had held con 
sistently following Vaidya Varutmv 
WLJami AyyariS) that an alienation 
bv a trustee would not bind the trusc. 
The tenants have made some improve 

ments and they are Anan- 

forthe improvements effected. Ml. Ana 

thaki-ishna Aivar does not contest 
their right to be paid for the improve¬ 
ments effected. I direct the D'^^The 

Munsif to value the '^a^d 

plaintiff is now in possession as la“31°^ 

and he will be entitled to be put in pos 

session of the property on his payin„ t^ 


(3) A.I.R. 1922 P.c. 123 . 
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value o£ improvements which will be 
ascertained by the District Mansif. 

With this modification I dismiss the 
appeal, but in the circunistances each 
party will bear his own costs. The order 
directing the 4th defendant to pay the 
costs of tenants (Respondents 5 to 7) is 
set aside. The District Munsif will pass 
a final decree. 

Decree modified. 


^ A. 1. R. 1926 Madras 863 

Jackson, J. 

Palikanji Chettiar —Defendant—Peti' 
tioner. 

V. 

Krishfia Aiyar —Plaintiff-'Respondent. 

Givil Revision Petition No. 748 of 
1923, Decided on 21st September 1925, 
against'the order of the Dist. Munsif, 
Periyakulam. D/- 3rd February 1923. 

^ (a) Civil P. C., 0. 23, B. 1 (2) (b)—Leave to 
withdraw with liberty to bring fresh suit can be 
given only when the defect is of form and not of 
substance. 

In the matter of allowing plaintiff to withdraw 
from the suit with liberty to bring a fresh suit 
the Court has a limited jurisdiction. It is not 
unconditionally empowered to permit a plaintiff 
to withdraw his plaint under O. 23, R. 1. If the 
plaint is defective the only sort of defect which 
attracts this rule is a formal defect aud the other 
suflBcient grounds in R. 1 (2) (b) do not include 
defects of substance. [P 8C3 C 2] 

* (6) Civil P. C., S. 115—CEt'U P. C., O. 23. 
B. 1—Order allowing suit to be withdrawn for 
defect In substance is revisable. 

In allowing plaintiff to withdraw his plaint by 
reason of a defect, not in form but in substance, 
the Judge exercises a jurisdiction not vested in 
him by law. The fact that injustice is about to 
fructify inasmuch as the second suit has pro¬ 
gressed is no argument in its favour, [P 864 C 1] 

K. Rajah Aiya) —for Petitioner. 

Watrap 5. Snbrahmanya Aiyar —for 
Respondent. 

Judgment. —The petitioner seeks to 
revise the order of the District Munsif 
of Periyakulam in I. A. No. 273 of 1923 
in O. S. No. 1395 of 1920. 

The plaintiff sued in 1920 to set aside 
a sale effected by his guardian in 1895 
four years before he reached his majority 
in 1899. In paragraph 3 of his plaint 
he has stated that his guardian informed 
him that she sold the property because 
she was deceived by plaintiff's elder 
brother. In paragraph 7 it is alleged 


that the sale deed contains fraudulent 
conditions. There is no other mention 
of fraud. In bis written statement the 
defendant contended that plaintiff having 
failed to file a suit within 3 years of his 
attaining majority is barred by limitation 
(paragraph 11). Issues were framed, the 
second issue being : “la the suit in time 
in so far as it seeks to avoid the sale ?” 
One witness was examined and then 
plaintiff applied under O. 23, R. 1 Civil, 
P. C. to withdraw his suit with leave to 
institute a fresh suit. His difficulty was 
that he was bound to fail on the second 
issue. The District Munsif allowed the 
application because ” to refuse him the 
liberty he asks for would be virtually to 
decide the question of fraud against him 
without an actual trial, and would work 
out manifest injustice." As the Munsiff 
observes in his opening sentence there is 
no allegation of fraud to ‘bring the case 
under S. 18 of the Limitation Act and 
there is no such question of fraud in the 
case to be decided for or against the 
plaintiff. It cannot be said to be mani¬ 
festly unjust to decide that no fraud has 
been proved as required by S. 18 when 
no such fraud has ever been alleged. 

What really happened is that after the 
defendant had succeeded in showing that 
certain facts were lacking which were 
essential to the plaintiff’s cause of action, 
the plaintiff said that if he was allowed 
to re-draft his plaint he would add those 
essential facts; and the Munsif thought 
it just to allow him to try a second plaint 
after the plaintiff had manifestly failed 
It did not occur to the Munsif how very 
unjust It would be to the defendant to 
allow the plaintiff to take up new ground 
■ on matters of fact in this fashion as soon 
as bis original ground was proved un¬ 
tenable. The order has no merits and 
the only remaining question is whether 
this Court ought to interfere under S. llo 
of the Code of Civil Procedure. In these! 
matters the Court of trial has a limited 
jurisdiction. It is not unconditionally 
empowered to permit a plaintiff to with- 
draw his plaint under O. 23. R. 1 . Civil 

t'. U if the plaint is defective the oniv 
sort of defect which attracts this rule is 
a formal defect. The other suflicia^Tt 

1 °^ substanoa, otherwise there 
would be no object in inserting the 

run-To could not 

-un. W by revson of some defect in form 
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(b) by reason of some defect in substance ; 
and if that were the intention it would 
simply enact by reason of any defect, and 
if an illustration were required explaining 
why defects are limited to formal defects, 
a better case could hardly be found than 
that now in question. It would be intole¬ 
rable if, as soon as defendant had estab¬ 
lished that on the facts pleaded the 
plaintiff must fail, the plaintiff were at 
liberty to take back his plaint and Supply 
additional facts. A law suit would then 
be like one of those combats in ancient 
mythology where the wound as soon as it 
is inflicted is miraculously healed. 

I must find that in permitting the 
plaintiff to withdraw his plaint by reason 
of a defect not in form but in substance 
the District Munsif exercised a jurisdic¬ 
tion not vested in him by lay?, it is 
finally argued that this Court should not 
interfere because the fresh suit which the 
plaintiff was unjustifiably allowed to 
institute has progressed to some 
The fact that injustice is about to fructify 
is no argument in its favour. As regards 
the legal rulings on this question I have 
nothing to add to my judgment in a 
similar case reported in Venkatai amayya 
V. Veeraswami (l). The order of the 
District Munsif is set aside with costs to 

petitioner. 

Petition alloioed, 

( 1 ) A.l.R. 1925 Mad. 
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Jackson, J. 

Koyyalamudi Ghinnayya and 
- Defendants Nos. 1 and 2 - Appel 

lants. 

i^T n.ii.nainina Plaintiff 


Koyyalamudi Mangamma — Plaintitl 

''’"s.or.fSpSt., 1686 .< 1982, 

becon pp Tulv 1924, from a decree 
cided on ‘iotn * • a q Nn 

of the Addl. Sub-j.. Ellore. in A. S. No. 

181 of 1921. ^QQ__j^ppgiiate Court admitting 
Civil P. C., o. ihytcfnn its finding wpon 

certain documents 

them — Its finding IS ^ j. g^^jnitted certain 

Where an did not base its finding 

documents m appeal dyd n 
npon them, its finding of fact _ wm ^ 
ferredwithin second appeal . i 

821 ; ( 1921 ) Fat. H.C. U , (IJl ) gg^ q i] 

and A. L li. 1922 Cal. 185 . Dlst. L 

P. Bapuraju—ioT ' dAnt^ 

V. Suryanarayana —for Bespon 


Judgment.—This is a second appeal 
from the decree of the Court of the Addi¬ 
tional Subordinate Judge of Ellore in A. 

S No 181 of 1921 preferred against the 
decree in O. S. No. 262 of;1920 on the 
file of the Additional District Munsif of 

Ellore. ^ j j 

The lower appellate Court decreed 

the suit and Defendants Nos. 1 and 2 

appeal. - 

Tbe plaintiffs sue for recovery of pos¬ 
session of certain properties and for mesne 
profits alleging that the properties fell to 
the share of the 1st plaintiff s ;husband 
in a partition held in 1911, and the ques¬ 
tion whether there was 
(Issue No. 1) has been 

affirmative by the lower appellate Court. 

It is a question of fact which ordinarily 
cannot be raised in second appeal bub the 
appellants contend that the lower app 

late Court wrongfully admitted as evi^ 

dence the documents Exs. P, P UJ ^ 
(2) and was influenced by these document 
without giving the appellants an oppor¬ 
tunity of showing that they were ^org - 

The District Munsif in his 

rejected these documents with the fo 

^“rtTsl^nhlt^subsequent to 

to eloh of tbe btotbe^ 

These partition lists were sought; deeds of 

in tbe case, but as they ‘’and as they 

rerf^u“ Wd auru^registered, they were not 
allowed to be filed in the case. 

In his 7th paragraph the learned Sub¬ 
ordinate Judge settles the question of re- 
jection of these Ij^t^bus ' ^ 

Oq going through the of par- 

language used does not amo allotting 

• tition declaring a , __„-ceiiers. And the 

properties to ‘h® acS partition took 

pl.,ee a year ''aTregards^^ tbe pro- 

these lists were simply Ido'uot tbink tbe 

fowe^r 'c^urf is° 'i^t in mjecting tbess docn- 

r ss?‘sr K “pS 

■ xs <•“ ‘9 ts.” .‘o— 

; ^6=^;,-a? i>~; 

p cution Witness No. 1, 1st 

friend merely states ■ that partition lists 

f ”p J .pd 66„= 1. ~*; 

: to who wrote or signed Ex 1" 

^ asked to find ‘^at the ilearned^^^ub_ 

ordinate Judge ^^ssumed, when 

ted these documents that they we 8 


4 
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by the persons by whom they purported 
to be signed and treated them as impor- 
tant admissions by the defendants that 
there had been a partition. Of course, if 
he had made any such assumption with¬ 
out taking any evidence in the matter, 
'H this case would obviously have to be re¬ 
manded. But I do not think that he did 
anything of the sort. I gather that he 
said the documents might be filed as mere 
notes and then considered whether apart 
from these documents there was sufficient 
evidence of partition. He refers to the 
evidence of P, Ws. Nos. 1 and 2 and Exs. 
A and A (l). He considers the discrepan¬ 
cies in the evidence of P. Ws. Nos. 1 and 
2, but notes that the kist has been paid 
separately as appears from Exs. 0 and D 
series. He finds ample evidence as re¬ 
gards the separate enjoyment of the pro¬ 
perty and he observes that the evidence 
of defendants was discredited by the 
lower Court. In his summary of the evi- 
dence he makes no mention of Exs. P, P 
(Dand P (2), or of any admission con¬ 
tained therein. I find that he admitted 
them for what they are worth, and as ic 
that stage of the' proceedings they were 
worth nothing at all he dismissed them 
from his mind. Therefore, I do not find 
that the lower Court considered Exs. P, 
P (1) and P (2) or was in any way influ¬ 
enced by them. The finding of fact can¬ 
not be assailed on that ground. 

The cases cited by the appellants are 
distinguishable. In Govindan Nair v. 
Govinda?i Nair '’!) it was held that the 
Judge did not refer to two documents of 
importance and, therefore, the case was 
returned for a fresh finding ; but in the 
. ^ present case the Judge referred, if at all, 
to documents of no importance. In 
Sumitra Kuer v. Ram Kair Chowbey (2) 
it was held that : 

Wharo au appellate Court has relied for its de- 
cisiou upon a dooument which is inadmissible In 
eyidonoa, a Court of aeooud appeal would ba jus¬ 
tified iu retnaudiug the oase for decision to the 
appjllato Court with a direction to exclude that 
document irom its consideration. 

But here the Ex. P series are clearly 
admissible in evidence if they are treated 
simply as notes, and as I have observed 
the Court, as a matter of fact, did not 
rely upon them in coming to the decision. 
■Ari ya M tUhn Pillai v. Sannai/a Pillai f3). 

i % (1) Ci9ia] "m.w.n' 891^15 i.cTTb^' 

la) [1991] 5 Pat. Ii.J. 4lp^l P.L.T. 709=57 I 

^ ^ C. 561=il991) P.H.0.0. 17. 

(3) [1914] 1 L.W. 771 = 98 LO. ll=(1914) M 
W.N. 795. ' ' 

1926 Ma09 & 110 


Here the Court had proceeded very 
largely on a consideration of evidence 
admitted during the hearing of the ap¬ 
peal in contravention of O. 41, R. ^ 27, of 
the Civil P. C., which again has no appli¬ 
cation to a case where the Court has pro¬ 
perly admitted evidence, and as a matter 
of fact, has not proceeded on the consider- 
tion of it. In C/jir Ali Sirdar v. Shadhaz 
Behara (4) it is laid down : 

The High Court cannot, on second appeal, look 
at the evidence to decide if the remaining 
evidence in a case after that which has been im¬ 
properly admitted is rejected, is sufficient to war¬ 
rant the finding of the Court below. 

This principle will apply if we agreed 
with the appellant’s assumption that the 
Court below had been materially influ¬ 
enced by Ex. P series and had regarded 
them as containing important admissions 
by the defendants. But since I hold that 
the Court below paid no attention to Ex. 
P series and certainly did nob regard 
them as containing admissions, there is 
no need to decide whether the remaining 
evidence is sufficient to warrant the find¬ 
ing of the Court. 

On all the questions raised the 
second appeal fails and is dismissed with 
costs. 

_ Appeal dismissed. 

(4) A.l.R. 192-2 Cal 185. ~ 
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Devadoss, J. —This is an appeal by 
the Public Prosecutor against the order 
<51 acquittal of the Assistant Sessions 
Judge of Salem. The accused was com' 
mitted to the Court of Session under 
S. 211, Indian Penal Code. The Assis¬ 
tant Sessions Judge held that the pro¬ 
ceedings were started on a police report 
before the Magistrate and the proceedings 
were void and therefore the committal to 
the Sessions Court was illegal, and 
acquitted the accused. The contention 
of the Public Prosecutor is that the ini¬ 
tiation of the proceedings was not illegal 
and the committal therefore was right. ^ 

The simple question for decision is 
whether the charge sheet in a non-oogni- 
zable case is a report or not. S. 190 of 
the Criminal P. C. empowers a Magis¬ 
trate to take cognizance of a case: 

upon receiving a complaint of facts which 
constitute such ofiEence, (b), upon a report in 
writing of such facts made by any police oflicer, 
(c) upon information received from any person 
other than a police ofS.cer, or upon his <^n 
knowledge or suspicion, that such offence has 
been committed. 

Does the report of a police officer come 
■within GI. (b) of S. 190 of the Crimi- 
ualP. C.? The police are empowered 
to investigate the commission of a cogni¬ 
zable offence. When information is 
given of the commission of a non-cogm- 
zable offence, the police should refer the 
informant to the Magistrate. Under 
S. 155, GI. (2), no police officer shall 

investigate a non-cognizable case without 
the order of a Magistrate of the first or 
Second Class, or a Presidency Magistrate. 
A police officer, therefore, is incompetent 
to investigate a non-cognizable case 

unless he is ordered to do so by a Magis¬ 
trate of the First or Second Class, or a 

Presidency Magistrate. 

When a police offieer does anything 

which he is not empowered to do, he 
cannot be said to act under the colour ot 
his office. The investigation by a police 
officer of a non-cognizable case is no 
better than an investigation by a private 
individual. When a police 
gates the commission of a 
offence, he has to send 
S. 173, which lays down what 

it should contain. The police are also 

ordered to report under S. I?! “’’j?®. 

of suicide, etc. A report ' 

therefore, is a report which a pol ce 

ofiicer is authorized to make. 
formation given to a Magistrate by a 


police officer in a case wh ich is no 
cognizable by the police cannot be said 
to be a report. The contention of the 
Public Prosecutor is that when any police 
officer reports about a non-oognizable 
case, he reports as a police officer and 
therefore it must be considered to be a 
report. Such an argument, if upheld, 
would mean that a police officer can 
report about any offence, cognizable or 
otherwise. 

Supposing a police officer reports about 
the commission of adultery or enticing 
away a married women, though under 
S. 199, the husband alone is competent 
to complain of such an offence, could it 
bo said that the report is a proper report 
simply because the police officer came to 
know of the commission of the offence in 
his official capacity? The law requires 
that certain formalities should be gone 
through before criminal proceedings 
could be initiated. It would be doing 
violence to S. 190 to hold that a Magis¬ 
trate is entitled to initiate proceedings 
upon the report of a police officer as 
regards a non-cognizable offence. 

A Magistrate has power to initiate 
proceedings upon receiving a complaint, 
but when a person presents a complaint, 
certain formalities have to be gone 
through. A sworn statement has to be 
taken and if the Magistrate thinks that 
the police should be asked to enquire into 
it, he may act under S, 202, and he may 
dismiss the complaint after exatnining 
the complainant on oath under o. 20d it 
in his opinion no offence has been com¬ 
mitted. But in the case of a police 
report no such formality need be gone 
through. Though it is open to a Magis¬ 
trate not to take any action upon a 
report of the police. I am yet to see a 
Magistrate who has the temerity to do 
go. When the police send a charge sheet 
there is a presumption that the police 
have investigated the matter and that 
there is a case to be enquired into by the 
Court, and no Magistrate would think of 
dismissing a charge sheet after perusal 
on the ground that no offence has been 
made out. In fact there is no provision 
in the Act for dismissing a charge^ sheet 
without enquiry, whereas a Magistrate 
can dismiss a complaint after examining 
the complainant and after satisfying 
himself that the complaint 
disclose a criminal offence, or ^bat 
does not believe the complainant, me 
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charge sheet ia a non'cogQizable case 
does not come within the meaning of 
S. 190. 01. (b) of the Procedure Code. 

The next question is whether a Magis¬ 
trate can take action upon such a report. 
He can take action provided he treats it 
as a complaint under Clause (1) (a) or 
« Clause (1) (c). If he treats it as a com¬ 
plaint then he must require the police 
officer who sends in the charge sheet to 
give a sworn statement before him, for 
he has to be satisfied that an offence has 
been committed and that there is a case 
to be enquired into. If he treats it as 
information under clause (c) then he 
must transfer the case to some other 
Magistrate under S. 201. It is not com¬ 
petent to any Magistrate on receiving a 
charge sheet, or the report of a police 
officer, in a non-cognizable case, to pro¬ 
ceed to enquiry without complying with 
the provisions of law with regard to a 
complaint under clause (a) or information 
under clause (c). This point was specifi- 
' 1 ft cally decided 'by me and my brother 
Wallace, J., in Perumal Naick v. Emperor 
(l). I held the same view in another 
case, Orl. E- C- No. 823 of 1924. Not¬ 
withstanding the able argument of the 
learned Public Prosecutor I do not sea 
any ground for changing my opinion 
expressed in the two cases mentioned 
above. 

I shall briefly deal with the oases 
referred to by him. In Bhairah Chandra 
Barua v. Emperor (2) it was held that a 
police report in a non-cognizable case is 
either a complaint under S. 4, Cl. (h) 
or a police report under S. 190, Cl. (1) (b) 
of the Criminal P. 0.. and the Magistrate 
had jurisdiction to take cognizance of an 
4 offence under S. 211 of the Indian Penal 
Code disclosed therein. The learned 
Judges followed the decision in a previous 
case of their own and held that a police 
report in a non-cognizable case was 
either a complaint as defined in the 
Criminal P. 0. or a report within the 
moaning of S. 190, Cl, (l) (b). With 
great respect 1 am unable to see how the 
report in a non-cognizable case can be a 
complaint. A complaint i^ defined as ; 

An allegation made orally or in writiug to a 
Magistrate, with a view to his taking aotion. 
under the Oode, that some person whether known 
or unknown, has commit^ an ofianoe, bat it 
does not inolude the report of a police officer. 

' 'll) A t R. 1986 Mad. 67^. ~ 

(2) [1919] 46 Cal. 807=99 C. L. J. 318=53 
I. C. 698=23 C. W. N. 484. 


The argument is that the report of a 
police officer is a report which he is 
authorized to send in a cognizable case 
and that a report in a non-cognizable 
case being not a report in its strict sense, 
must be taken to be a complaint. If 
this argument is pushed to its logical 
conclusion, it would mean that whatever 
is not a report which a police officer is 
authorized to send is a complaint. 

A complaint as defined in the Criminal 
P. 0. means an allegation made orally or 
in writing to a Magistl^ate of the com¬ 
mission of an offence. It takes the place 
of an indictment under the English Law. 
To treat any letter or any report by any 
officer as a complaint is doing violence 
to the plain meaning of the word 
“ complaint ” as defined in the Criminal 
P. C. No Magistrate is entitled to take 
notice of a letter unless the person com¬ 
plaining of the commission of an offence 
appears before him and is prepared to 
support his statement on oath. If a 
police officer sends a report and is pre¬ 
pared to make a statement on oath, then 
it might be tre&ted as a complaint, but 
not if he simply sends a letter to the 
Magistrate and asks him to take cogni¬ 
zance of a case and initiate proceedings, 
I have already discussed at some length 
the question whether a police report in 
a non-cognizable case comes within 
S. 190, Cl. (1) (b) or not. In Bkairab 
Chandra Barua v. Emperor (2) the com¬ 
plaint was not made to the village officer 
but at the police station to the police 
officer. In the present case information 
was given to the village munsif. In 
Sarfaraz Khan v. King-Emperor (3) 
similar argument was advanced and 
accepted. In King Emperor v. Sada (4), 
it was held that 

there is no section in the Criminal P. C., 1898, 
which empowers a police officer to make, of his 
own motion, any report to a Magistrate in a non- 
cognizable case. 

hence, where he files a formal com¬ 
plaint in such a case, he cannot be said 
to “ make a report ” and his complaint 
falls within the definition of “complaint’* 
in S. 4 (h) of the Criminal P, G.. 1898. 
It was further held in that case that the 
Magistrate could direct such police officer 
to pay compensation to the accused. 

The principle of this decision is that 
it is competent for a police oSicer to make 

"nmi9i33 li A.”lI17^l=19 1. 0.814.- 

(4) [1902] 26 Bom. 150=3 Bv'm, L R. 586 
(F. B.), 
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a complaint of a non-cognizable offence, 
and if he does make a complaint, he 
becomes an ordinary complainant, and if 
his complaint is false or frivolous, he can 
be ordered to pay compensation to the 
accused. If the report of a police officer 
of a non-cognizable case is to be treated 
as a complaint without; the formality of 
the officer swearing to its truth, can such 
officer be made to pay compensation and 
can the accused, if the case is false, have 
a civil remedy ? In the case of a police 
charge sheet,‘i. c., a report in a cognizable 
case, fche police officer is protected, where¬ 
as a complainant is not. Therefore it is 
against the policy of the law to hold that 
a police officer who acts without jurisdic¬ 
tion should have the benefit of a police 
officer who acts within the limits allowed 
him by law. The case in Chidambciram 
Pillai V. Emperor (5) does not help 
either side. There it was held that it 
was competent for a police officer to file 
a complaint. In that case a complaint 
was filed by a police officer and he gave 
a sworn statement. When a police 
officer complains of the commission of a 
non-cognizable offence, he complains like 
any other private individual and if he 
wants to set the criminal law in motion, 
he must comply with the formalities for 
the purpose. 

A Magistrate is empowered to act 
under S. 476. Can a Magistrate w'ho 
loses his watch send a servant of his 
whom he suspects of theft under S. 476 
to the nearest Magistrate? The mere 
fact that a person is empowered in his 
official capacity to act in a particular way 
does not enable him to act in the same 
way in his private _ capacity. To treat 
the report of a police officer in a non- 
cognizable case ao a complaint without 
the formalities required for the initiation 
of proceedings, w^ould lead to gross irregu 
larity, if not injustice. Supposing a 
police officer sends a letter to a Magistrate 
about the commission of anon-cognizable 
offence, would the Magistrate be entitled 
to refer it to the police for enquiry under 

S. 202 of the Criminal P. 0. ? 
act without the security of a aehmte 
information being given him against e 
accused? These are some of the con¬ 
sequences that will ensue if an ordinary 
police report is treated as a complain 
and the Magistrate is asked to take 
cognizance without the further formal: 


ties being gone through. Any person may 
complain of the commission of an offence 
and it is open to a police officer as to any 
private individual to complain of the 
commission of an offence ; and if he does 
so, he comes under S. 190, Cl. (l) (a). 

I therefore hold that a Magistrate is 
not competent to initiate proceedings 
against any person on a police charge 
sheet in a non-cognizable case. If he 
wants to take action he must treat it as 
a complaint and take a sworn statement 
from the police officer. In this case in¬ 
formation was given to the Village Magis¬ 
trate and was forwarded by him to the 
police. The police considered the infor¬ 
mation to be false and sent in a charge 
sheet and asked the Magistrate to take 
action under S. 211. The Magistrate 
enquired into the matter and committed 
the accused to the Court of Session. The 
proceedings before the Magistrate and 
the commitment were illegal. But the 
Sessions Judge was not justified in acquit- 
' ting the accused. What, he should have 
done was to have sent up the papers to 
the High Court for quashing the commit¬ 
ment. I would therefore set aside the 
order of acquittal and remit the case to 
him for such action as he may think 
necessary in view of the observations 

above made. 

Waller, J.—This is an appeal by the 
Public Prosecutor. The accused in the 
case brought a charge of dacoity against 
* a number of persons. It was investiga¬ 
ted by the police, who reported it to be 
false and had it struck off the file. They 
then charge-sheeted the accused under 
S 211 Indian Penal Code. The Magis* 
trate committed him to the Sessions. The 
Assistant Sessions Judge, following the 
decision in Perumcil Eatch- v. EfTtperor 
held that the commitment was illegal 
and acquitted the accused. 

The facts are almost exactly parallel 
to those of the case above cited. If the 
decision in it is right, the Public Pro¬ 
secutor’s appeal fails. What my brothers 
Devadoss and Wallace, JJ., held was that 
the police charge sheet was not a com¬ 
plaint within the meaning of S. 190,. 
Criminal P. C., and that the offence 
under S. 211, Indian Penal Code, being 
non-cognizable, the police had no power 
to investigate it and charge the accused 
of their own accord. There has, of course, 
been no investigation of the charge under 
S. 211, Indian Penal Code, in this case- 


(6) [lOOU) 3-2 Mad. 3. 
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nor was there in the other. What was 
investigated was the original charge of 
daooiby, which the police had the fullest 
power to investigate. 

Mr. Adam relies on Bhairab Chandra 
Bafua V. Bmperor (2), where it was held 
that a police report in a non-cognizable 
case is either a complaint under S. 4 (h) 
or a police report within S. 190 (l) (b) of 
the Criminal P, G. The Calcutta Bench 
refused to follow King-Emperor v. Sada 

(4) and Chidambaram Pillai v. Emperor 

(5) . In the latter case it was decided 
that 

where a police officer files a complaint in a non- 
oognizable case or.regarding an ofience which it 
was not his duty to report, such a complaint is 
a complaint within 8. 4 (h) of the Criminal P. C., 
and not a police report. 

In the former the decision was to the 
same effect. What, it seems to me, these 
oases deOided was that a complaint is 
none the less a complaint because it is 
made by a police officer. 

The raal question to my mind is 
whether the “police 'report” referred to 
in S. 190 (l) (b) of the Criminal P. 0., is 
limited to reports made in cognizable 
cases. In an Allahabad case Sarfaraz 
Khan v. King-Emperor (3), Knox, J., held 
that it was not. As he pointed out 

the object of the Code’appears to be that, before 
proceedings are taken against an accused person, 
such as would bring him to a Court of justice, a 
Magistrate must have before him knowledge, in¬ 
dependent of his own knowledge, based either 
upon a complaint or upon a police report. If he 
chooses to tvake action without such independent 
report he is bound to inform an accused that he 
is entitled to have the case tried by some Court 
other than the Court of such Magistrate. 

That; is a perfectly correct statement of 
the law contained in Ss. 190 and 191 of 
the Criminal P. 0. Section 190 says thst 
a Magistrate may take cognizance of an 
offence on a oomplaint,.on a police report, 
on information from any person other 
than a police officer or on his own know¬ 
ledge or suspicion. But if he acts on in¬ 
formation from a person other than a 
Ix)Uoe officer or on his own knowledge or 
suspicion, he must proceed under S. 191 
of the Criminal P. G. It seems to me 
that sufficient attention has not been 
paid to the words I have above itali- 
oizod. The Criminal P C., obviously 
contemplates the possibility of informa¬ 
tion other than a formal report under 
S. ITS being received by a Magistrate 
from the police. I cannot believe that 
the Legislature intended that a Magis- 
tr*^te, though empowered to take cog¬ 


nizance on information from any other 
person, must when he receives informa¬ 
tion from a police officer of a non-cogniz- 
able offence, hold his haul and decline to 
take cognizance. In the case wo aro 
now considering, the police investigated a 
complaint of dacoity and found that it 
was false—that is, that an offence under 
S. 211 of the Indian Penal Code had been 
committed. There was no informant 
whom under S. 15-5 (l) of the Criminal 
P. 0., they could refer to a Magistrate. 
There was nothing to investigate and 
they required no order to investigate. I 
can see nothing in the' Code which 
would prohibit them from giving infor¬ 
mation direct to the Magistrate them¬ 
selves or prevent the Magistrate from 
taking cognizance on that information. 

I think that the correct view is laid 
down in Sarfaraz Khan v. King-Emperor 
(3).by Knox, J„ and also in In re Asa- 
dulla Hussain Khan (6). Chidambaram 
Pillai V. Emperor (5), was one in which 
a formal complaint had been preferred by 
a police officer and the decision was 
that a complaint presented by a police 
officer was not a police report, but a com¬ 
plaint. If it be held that the police re¬ 
port referred to in S. 190 (1) (b) of the 
Criminal P. C., is confined to reports in 
cognizable cases, I can see no reason why 
the report in this particular case should 
not be treated as a complaint. The fact 
that it was sent in a form designed - for 
police reports under S. 173 of the Crimi¬ 
nal P. C., can make no real difference. 
The definition of complaint in the Cri¬ 
minal P.C., excludes reports of police 
officers. If by that is intended the ex¬ 
clusion merely of reports under S, 173 
of the Criminal P. G., there seems to be 
no reason why other information fur¬ 
nished by the police should not be treated 
as a complaint. 

Whatever view is right. I think that 
the appeal should be allowed. If S. 190 
(1) (b) does not exclude repjorts in non- 
oopiizable cases, the Magistrate could 
takd oognizancs on the rej^ort in this 
case. If it does exclude such rei>orts ha 
oould take cognizance on the reixjrt as a 
complaint. The non-examination of the 
complainant on oath is provided for bv 
S. 200 (aa) of the Criminal P. C. 

This api>eal having been set down for 
final orders on Monday, the Uth dav of 
.Unu^niUh^j.Jhe Court (Oevadoss and 

Hh M. L. T, loa:- 
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Waller, JJ.) made fehe following order of 
reference fco a third Judge i . 

Though we are agreed as to setting asiae^ tne 
order of acquittal, there is a difference ot opinion 
as to any further proceedings that are to follow, 
•viz., whether there should bs a re-trial on 
or not, and we direct that the case be •p^ced be¬ 
fore a third Judge under S. 429 of the Onminal 

P. C. 

The case was then referred to a Pull 
Bench ; the opinion of the Pull Bench 
was as follows : 

Opinion of Full Bench. 

Spencer, J. —This is an appeal against 
an acquittal. U pon a charge sheet charg- 
iog the accused with an offence of mak 
ing a false charge of daooity (S. 211, 
Indian Penal Code) the Stationary Sub- 
Magistrate of Krishnagiri held a preli¬ 
minary enquiry and committed the ac¬ 
cused to the Sessions. The Assistant 
Sessions Judge of Salem being of opinion 
that the commitment on a charge of a 
non-cognizable offence upon a police 
report was illegal, acquitted the accused, 
instead of making a reference to the High 
Court, as he should have done if he held 
that opinion to quash the commitment 
under S. 215, Criminal P. 0. The learned 
Judges (Devadoss and Waller, JJ.) who 
heard the appeal were agreed on the 
point that the Assistant Sessions Judge s 
procedure in acquitting the accused with¬ 
out a trial was wroug, but they differed 
on the question whether a re-trial should 
be ordered : there followed a reference 
under S. 429, Criminal P. C.. to a 
third Judge, and he being the Chief 
Justice, ordered the matter ‘to be placed 

before a Pull Bench. , ^ . t 

From Sch. 2, Col. 3. to the ot 

Criminal Procedure, it is apparent that 
the offence of making a false charge with 
intent to injure a person is one for which 
the police may not arrest without a 
warrant; in other words, it is not a cog 
nizable offence ” within the definition 
in S. 4 (1) (f) of the Criminal Procedure 

°°Mr. Justice Devadoss agreed 
Assistant Sessions Judge th^ P/f?. 

ceedings iu the 

Court were illegal because the Magistrate 
took cognizance ot the offence °°der 
211, Indian Penal Code, upon a police 
report of a non-cognizable offence with^ 
out taking a sworn statement from any 
one. He followed a reported case decided 
by himself and Mr. Justice .Wallace, 


Perumal Naick v. Emperor (l), and the 
case of King-Emperor v. Sada (4). Mr. 
Justice Waller was averse to puttmg a 
narrow construction on the word re¬ 
port ” in S. 190 (1) (b) as including only 
reports of cognizable offences. We con¬ 
sider the latter view to be^ the more 
correct. While the section itself speaks 
of ** any offence,'* we think that an at¬ 
tempt to limit its application to one 
particular class of offences is not 
ranted by the language used. In 
Emperor v. Sada{4:), the learned Judges 
were inclined to confine the expression 

“ police report’* to reports which the 

police were required by the Oode of 
to make in the matter of cognizable 
offences and by certain other sections. 
Candy, J., noticed that though under the 
Oode of 1872 police reports of non-oogj 
nizable offences were to be regarded as 
complaints, the Oode of 1882 did not em¬ 
power a police officer to report at all 
about such offences without the order ot 
a Magistrate. Chandravarkar, J.» od- 
served that the expression police re 
port** did not occur in any section out 
side the chapter which deals with the 
investigation 'of cognizable offences, ex¬ 
cept Ss. 62 and 114, . 

The first of these sections 
reports being sent to District Magistrates 

and Sub-divisional Magistrates 
nersons within their jurisdictions are 
Crested by the police without a warrant. 
The second provides for reports being 
sent in the case of threatened breaches of 
the peace when an immediate arrest la 
the only means by which peace may be 
nrLerved. The learned Judge _ mightl 
wallTave added to his list S. l4o which 
provides for the police reporting 
L to immovable property. It would be 
easy to conceive of other circumstances 
where police officers may find occasion to 
convey information to the magistracy or 
obtain their orders as to the course of 
action to be taken by them for the pre¬ 
servation of the peace and the prevention 
and detection of crime besides those 
specifically mentioned in the sections o 
the Code of Criminal Procedure. It 
should not be assumed that on all those 
occasions for which the Code does not 
specifically provide, a police officer is not 
acting in the discharge of his duty if h 

sends a report. It ^ X™ 

Court iu In re Asadulla Khan 

(6). that a police officer’s action was not 
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nltra vires if, instead of referring a per¬ 
son who gave the police information of 
the commission of a non-cognizable 
offence to the Magistrate as provided by 
S. 156 (l), he reported the case to the 
Magistrate and asked for his orders under 
* S. 155 (2) to investigate it. 

In Sarfaraz Khan v. King^Emperor (3), 
Knox, J., held that reports of investi¬ 
gations made by the police into non-cog- 
nizable offences under orders of a Magis¬ 
trate passed under S. 155 (2) fell under 
S. 173 and that Magistrates could take 
cognizance of the case upon reeeiving 
such a police report. The Bombay Full 
Bench which decided the case in King- 
Emperor v. Sada (4) were quite ready to 
take the view that information furnished 
by a ix>lice officer to a Magistrate, which 
did not come within the purview of a 
police report prescribed by some section 
of the Oode, fell anyhow within the defi¬ 
nition of a complaint in S. 4 (l) (h) which 
is defined as an: 

allegation orally or in writing to a Magistrate 
with a view to his taking action, under this Code, 
that some person, whether known or unknown, 
has committed an offence, but it does not include 
the report of a police officer. 

In Calcutta also it was held that it 
must be either a report or a complaint : 
vide Bhairab Chandra Barua v. Em¬ 
peror (2). The learned Judges of the 
Calcutta Court went on to say if a Magis¬ 
trate, upon receiving a report from the 
police recommending the prosecution of 
a person who had lodged false informa¬ 
tion with the police as to the commis¬ 
sion (as here) of a dacoity omitted to 
examine the complaint under S. 200 
before issuing a summons to the accused, 

-4 the omission was a mere irregularity 
which did not affect his jurisdiction. 
Upon this point they probably had in 
their minds the provision of S. 529 (e), 
Criminal Procedure Code, as that section 
is quoted in Harihar Boy v. Emperor (7), 
printed as a footnote to their judgment 
Devadoss, J., does not in his judgment 
consider the effect of this provision. His 
comment upon this point is 

to treat the report of a police officer in a non* 
oognisable case as a oomplaiut without the for¬ 
malities required for the initatiou of proceedings 
would lead to gross irregularity if not in* 
justioe. 

^ The law only requires that the Magis¬ 
trate, who takes cognisance of an offence 
under S. 190, sub-S. (l). Cl. (a) or (bX 
t^thout having jurisdiction, should act 

(7) [m9] 46 Oal. 810, footnote. 


in good faith though erroneously, to 
make his proceedings valid. The learned 
Judge proceeds to consider the case of 
Chidambaram Pillai y.Emperor (5), stnd 
the effect of some other sections in the 
same Chapter XV, in which S. 190 oc¬ 
curs, notably Ss. 196 and 196-A and 198, 
and he puts the questions : (l) whether a 
Magistrate could take cognizance of an 
offence of adultery or enticing away a 
married woman upon a police report, and 
(2) whether if a police officer sent a letter 
to a Magistrate about the commission of 
a non-cognizable offence, could the Ma¬ 
gistrate refer it to the police for investi> 
gation under S. 202. 

The answers to these questions are 
contained in the Code itself ; Ss, 196, 
196-A, 198 and 199 clearly contain man¬ 
datory provisions as they declare : “ No 

Court shall take cognizance of (here 
follow the description of certain definite 
offences) ‘except" or unless,*'etc. The 
amended Criminal Procedure Code of 
1923, which was in force when the Sub- 
Magistrate took cognizance of the offence 
under S. 211, Indian Penal Code, as well 
as when Devadoss, J., delivered his judg¬ 
ment in this case and that reported in 
Perumal Naick v. Emperor (l) has made 
the question of the jurisdiction of Magis¬ 
trates to take cognizance of non-cogni¬ 
zable offences upon a report made in writ¬ 
ing made by any police officer without 
examining the police officer upon oath 
perfectly clear and free from all possible 
ambiguity. For S. 190 (l) (b) authorizes 
certain Magistrates to take cognizance of 
any offence upon a report 'in writing of 
facts which constitute such offence made 
by any police officer, and S. 200 (aa) pro¬ 
vides that where a public servant acting 
or purporting to act in the discharge of 
his official duties makes a complaint of 
an offence, nothing shall require the 
Magistrate to examine him before taking 
cognizance of the offence. It is unfortu¬ 
nate that this change in the law was not 
brought to the notice of the learnctd 
Judges comprising the Bench, as the pres¬ 
ent reference might have thus been 
avoided. We overrale Perumal Naick v. 
Bfep«ror(l), and we set aside the ac¬ 
quittal of the accused in this case, and 
direct him to be tried according to law 
for the offence under S. 211, Indian 
Code, at the Sessions cf the Salem 
Division on the first available date. 

set aside. 
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Devadoss and Waller, JJ, 

S7‘ee Mahant. Prayaga Doss Jee Varu — 
Appellant. 

V. 

Raja of Kalahasti and others —Res* 
pendents. 

Civil Miscellaneous Appeal No. 31 of 
1919, Decided on 14th September 1925, 
against the order of the Dist. J., Nellore, 
inE. P. No. 121ofl9l7. 


(a) Civil P. C.y S, ^3—Aiiction-purchaser 
waking default in paying full amount —25 p. c. 
deposit is 'assets' within S, 73. 

Where the auction-purchaser makes default 
in the payment of full amount of the sale, the 
25 per cent deposit which is deposited in Court 
'becomes ‘assets* within S. 73 and are liable to 
rateable distribution. [P 875, C 2l 

(6) Civil P. C., O. 21, B. 11—Defaulting pur’ 
■chaser becomes judgment-debtor by provisions of 
R, 71 after the certificate to recover deficit is 
.granted. 

There is a distinction between the capacity of 
the decree-holder who brings the property to 
sale and his capacity as a decree-holder by 
reason of the provisions of O 21, R. 71. In his 
capacity as original decree-holder he is entitled 
to be paid only the amount of his decree. As a 
decree-holder by reason of the provisions of O. 21, 
R. 71, he is entitled to execute the decree against 
the defanlting purchaser for the whole amouut 
of the deficiency. He cannot partially execute 
the decree only to the extent of the amount due 
to him. In execution of the decree for the 
deficiency, the judgment-debtor is not the 
original judgment-debtor, but the defaulting 
purchaser. ®73, C 1] 

(c) Civil P. C., O. 21. R. 11 —"Decree-holder” 
means only that decree-holder who brings pro¬ 
perty to sale. 

The expression “decree-holder” in O. 21, R. 71 
does not include all the decree-holders who are 
entitled to share rateably under S. 73. It only 
means decree-holder who brings the 
sale. tP G IJ 

T. V. Venkatarama Ayyai —for Appel¬ 
lant. 

5. Varadachari —for Respondent. 

Ocv£i<loss, J.—The taluk of Pamur in 
Kalahasti zamin was sold by the Distnot 
Court of Nellore on 25th August 191^ 
execution of the decree in O. S. JNo. 
of 1912 and was knocked down tor 
Rs. 6.90,000 to one Eamagarji Neelakan* 
thagarji who made a deposit of 25 per 
cent, of the amount of his bid and subse¬ 
quently defaulted to_ pay the balance. 

The property was again pUt 

but did not fetch more than Rs. ^’^IjOUU. 

The decree-holder in C. S. No. 187 of 


1 

1912 thereupon applied to the Court 
under O. 21, R. 71 for- the recovery of 
the difference between Rs. 6,90,000 and 
Rs. 1,01,000 from the defaulting pur¬ 
chaser. Th^ District Judge dismissed 
his application, but the High Court in 
L. P. A. No. 42 of 1917 set aside the 
order of the District Judge and directed 
him to dispose of the petition according 
to law. 

Several persons who had obtained 
decrees against the Raja of Kalahasti 
applied to the District Court for attach¬ 
ment of the deposit made on 25bh August 
1914 and prayed in the alternative for a 
rateable distribution of the amount under 
S. 73, Civil Procedure Code. The Dis¬ 
trict Judge held that the only person 
entitled to proceed against the defaulting 
purchaser was the decree-holder in 0. S. 
No. 187 of 1912 and the other decree- 
holders were neither entitled to atcach 
the amount in Court under O. 21, R- 52 
nor to claim rateable distribution of the 
same under S. 73 and dismissed their 
applications. Decree-holders other than 
decree-holder in C. S. No. 187 of 1912 
j^referred these appeals against the orders 

of the District Judge. 

The facts are not disputed. The only 
question for determination is : Are the 
appellants entitled to any relief, and if 
so. what ? It is admitted by both the 
appellants and the respondents that the 
deposit of 25 per cent in Court belonged 
to the defaulting purchaser and that the 
decree-holder in 0. S. No. 1^ of ^912 
made an application under O. 21, R- 71 
for the recovery of the defioienoy from 
the defaulting purchaser. It is common 
ground that the defaulting purchaser is 
a man of straw and there is no likelihood 
of any amount being recovered from him. 
Under O. 21, R. 86, if the auction pur¬ 
chaser makes any default in payment 
within the time mentioned the deposit 
may, if the Court thinks fit, after defray¬ 
ing the expenses of the sale, be forfeited 
to the Government and the property 
shall be resold, and the defaulting pur¬ 
chaser shall forfeit all claim to the pro¬ 
perty or to any part of the sum for which 
it may subsequently be sold. Mr. Hughes, 
the then District Judge of Nellore, held 
that it was not a proper case for forfeit¬ 
ing the amount of the deposit to the 
Government and directed that the amount 
should be in Court pending the disposal 
of certain petitions.. 
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R0-3ale of fcbe property wag held under 
O. 21, R. 87, and as the property fetched 
a considerably lower sum than that for 
which it was first sold, a certificate was 
given as to the amount of deficiency by 
the officer conducting the sale. O. 21, 
R. 71, is in these terms : 

Any deficiency of price which may happen on 
a re-sale by reason of the purchaser’s default, 
and all expenses attending such're-sale, shall be 
certified to the Court or to the Collector or 
subordinate of the Collector, as the cass may be, 
by the officer or other parson holding the sale, 
and shall, at the instance of either the decree- 
holder or the judgment-debtor, be recoverable 
from the defaulting purchaser under the provi¬ 
sions relating to the execution of a decree for 
the payment of money. 

Under this rule the decree-holder 
became entitled to proceed against the 
defaulting purchaser for the difference bet¬ 
ween Rs. 6,90,000 and Rs. 1,01,000. From 
the terms of this rule it is quite clear 
that the decree-holder who brings the 
property to sale gets a decree against the 
defaulting purchaser for the deficiency 
and may recover the amount from him 
under the provisions relating to execution 
of decrees. If he does not choose to 
execute the decree, the judgment-debtor 
is entitled to execute the decree against 
the defaulting purchaser for the defi¬ 
ciency. A good deal of confusion has 
arisen from overlooking the distinction 
between the capacity of the decree- 
holder who brings the property to sale 
and his capacity as a decree-holder by 
reason of the provisions of O. 21, R. 71. 
In his capacity as decree-holder he is 
entitled to be paid only the amount of 
his decree. As a decree-holder, by reason 
of the provisions of O. 21, R. 71 he is 
entitled to execute the decree against the 
defaulting purchaser for the whole 
amount of the deficiency. He cannot 
partially execute the decree only to the 
extent of the amount due to him. 

When ho executes the decree for the 
deficiency he executes it for the whole 
amount of the deficiency. When the 
decree-holder in 0. S. No. 187 of 1912 
applied to the Court to proceed under 
O 21, R. 71, he did not ask for the 
execution of the decree in C. S. No, 187 
of 1912, but he asked for the execution 
of the decree for the deficiency from the 
defaulting purchaser. In execution of 
what I may call the decree for the 
deficiency, the judgment-debtor is not 
the original judgment-debtor, bub the 
defaulting purchaser. The position would 
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be clear if the judgment-debtor himself 
applied to proceed under R. 71 against 
the defaulting purchaser. The default¬ 
ing purchaser is a judgment-debtor to the 
extent of the deficiency by virtue of the 
certificate of the officer holding the sale. 

If the defaulting purchaser paid the 
amount of the deficiency into Court, 
what would be the character of the 
amount so paid ? Would it or would it 
nob be assets within the meaning of 
S. 73, Civil Procedure Code ? The 
defaulting auction purchaser is to make 
good the deficiency caused by reason of 
his default in paying the balance of the 
purchase money. If he pays the balance 
without execution being taken against 
him, that would be assets in the same 
way as it would be if he had made no 
default at all. The mere fact that the 
defaulting purchaser is made to pay the 
amount of the deficiency by a coercive 
process, or by proceeding under the pro¬ 
visions relating to the execution of a 
decree for payment of money, would not 
change the character of the amount paid 
by him into Court. 

In this case the defaulting purchaser 
is said bo be a man of straw and nothing 
could be recovered from him. He had 
to his credit Rs. 1,72,500 being the 
amount of 25 per cent on the amount of 
his bid. When the decree-holder who 
brought the property to sale asked the 
Court to attach the money in Court 
under 0.21, R. 7i, the money was 
attached as the money of the defaulting 
purchaser. Under O. 21, R. 52 : 

Where the property to be attached is in the 
custody of any Court or public officer, the 
attaohmeiit shall be made by a notice to such 
Court or officer, requesting that such property 
and any interest or dividend becoming payable 
thereon may be held subject to the further 
orders of the Court from which the notice is 
issued. 

Here the money was in the Court which 
effected the attachment. The effect 
of the attachment for an amount much 
larger than that in Court was to convert 
what belonged to the defaulting pur¬ 
chaser inco assets within the meaning of 
S. 73, If a debt due to the defaulting 
purchaser was attached under O. 21 in 
execution of the decree for the deficiency 
and if the debtor of the defaulting pur¬ 
chaser pays the amount into Court would 
that amount not be assets in Court'? 
Whether the amount of the deficiency is 
paid by the defaulting purchaser, op 
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whether a debt of his is attached and the 
debtor pays the amount into Court or 
whether the money of the defaulting 
purchaser in Court is attached, the result 
is the same. The money paid into Court 
or in Court becomes the proceeds real" 
ized in execution of the decree for the 
deficiency and such amount is not only 
for the benefit of the decree-holder who 
brought the property to sale, but of all 
the other decree-holders who are entitled 
to rateable distribution under S. 73, 
Civil Procedure Code. It is dififioult to 
see any difference between the proceeds 
of auction sale held at the instance of a 
decree-holder and the amount paid by a 
defaulting purchaser by reason of his not 
being able to pay the whole of the sale 
amount within the time fixed, so far as 
the rights of the other decree-holders are 
concerned. 

It is not disputed that if the defaulting 
purchaser had not made any default and 
paid the whole amount of Rs. 6,90,000 
into Court. the decree-holder who 
brought the property to sale as well as 
the other decree-holders entitled to rate¬ 
able distribution under S. 73 would be 
entitled to be paid rateably, and the 
defaulting auction purchaser being forced 
to make good the deficiency by an execu¬ 
tion against him cannot change ^ the 
character of the amount which he either 
voluntarily pays into Court or is recover¬ 
able from him or from his property or 
funds belonging to him. In this view of 
the case, it is unnecessary to consider in 
detail the arguments advanced on both 

sides. ^ -TT It 

The contention of Mr. T. V. Venkata- 

rama Ayyar for the appellants is th^at 

the expression “decree-holder m U. Jl, 

R. 7i. should be held to mean all the 

decree-holders who are entitled to share 

rateably under S. 73. Civil ^“’“adure 

.Code. His argument is that under tne 

lold Code the expression decree-holder 

was held to include all decree-holders 

eatitled to share rateably under S. 73. 

He relies upon Ghakrapani J- 

Dhanji Settu (l) and Bejoy Stngli 

Dudhuna v. Hukumchand (2). Such a 

construction would no doubt be a bene 

ficial one so far as the decree-holders are 

concerned* Bufc reading O. xv. > 
cannot be said that the Legislature mten- 
ded by the expression decree-bmd er 


( 1 ) [ 1901 . 

(‘ 2 ) [ 1902 ] 


24 Mad* 311« 
29 Cal. 548. 


any decree-holder or all the decree- 
holders against the judgment-debtor. It 
cannot be that each decree-holder who 
was entitled to share rateably has the 
right to proceed under R. 71. From the 
juxtaposition of the expression at the 
instance of either the decree-holder or 
the judgment-debtor, “ it is clear that 
the Legislature intended by the term 
*'decree-holder“ the decree-holder who 
brings the property to sale, for the right 
to proceed against the defaulting pur¬ 
chaser for the deficiency is given to the 
judgment-debtor as well as to the decree- 
holder. If it was intended that any 
other decree-holder should have the 
benefit, the Legislature would have made 
the matter clear by adding an explana¬ 
tion as in S. 64 or by using the expression 
at the instance of any decree-holder 
instead of the expression the decree- 
holder.” 

It has been urged on the side of the 
respondent by Mr. Varadachari that the 
decree-holder in 0. S. No. 187 of 1912 
did not act for the other decree-holders 
and was not a trustee for the other 
decree* holders. No doubt he does uot 
act for the other decree-holders nor is ha 
a trustee for them; but he is entitled as 
a decree-holder to proceed against the 
defaulting purchaser for the whole 

amount of the deficiency ; and when he 

does so the whole amount of the denci 
ency is recoverable and not only a 
portion thereof. As I have already 
remarked, when the decree-holder m O 
S. No. 187 of 1912 applied under R. 71 
for an order against the defaulting pur¬ 
chaser for the recovery of the deficiency 
he did not execute his decree bi^ the 
decree for the deficiency under R. 71. 
He, having been given a specific decree 
against a specific individual, is entitled 
to have that decree executed, and all 
that R. 71 says is that at the instance of 
either the decree-holder or the judgment- 
debtor any deficiency shall be recoverable 
from the defaulting purchaser under the 
provisions relating to the execution of a 
decree for the payment of money. 

It has been urged that an application 
under O. 21, B. 71, was made by the 
judgment-debtor and that apphoation 
wag dismissed, and no appeal was pre¬ 
ferred against that order, and therefore 
the amount in Court cannot become the 
assets within the meaning of S. 73 ine 
District Judge of Nellore dismissed both 
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the appliofttions of the decree'holdsr and 
the judgment'debtor under B. 71» and 
the decree-holder preferred an appeal to 
thr High Court, and the High Court in 
li. P, A. No. 42 of 1917 set aside the 
order of the District Judge and reman¬ 
ded the petition for disposal according to 
law. It is contended by Mr. Venkat* 
rama Ayyar that this order enures (or 
the benefit of the judgment'debtor as 
well under O. 41, K. 33, It is not 
necessary to consider this as^^^ct of the 
(juestioii as 1 have already held that the 
amount in Court became asset? hy reason 
ot the attachment at the instance ot the 
(ieoree'holder. 

The argament is advanced on behalt of 
the respondents that an attachment o >uld 
be raised by |>aying the attaching creili 
tor the amount of his decree auj ihd 
othsr decree-holders entitle) to claim 
under S. 73 would liave n.> remely. auvl 
even if the property is »ild aod the 
amount of the de- ree due to the tiecfa»e 
holder who brings the projierty to aale i* 
paid with the u j-h.s of giU, etc . Li»e 
sale tHjuld l>e set a.?ide under H ^9 Hul 
the-<e arj^U'uent-* do n >t tuMi t liie rtial 
tiuestion m the ca'*e N ^ >i,hl f lhi-» 
dci.iee holder ui < ^ N » 1 * d lyt- 

was paid the am mnt to- trtcr«« t»el .t e 
the «tale was edt^oted, t)>«> atla^ notfoi 
couM tiave heen raisnii but it a*t«tr (' v 
•ale wa« etlecteti ait i t‘ie ?ale pr •.■rel' 
were p‘it into I'ourt, tne deort-*' t il.ler 
wlui liriMgs the |kr iiiertv t>< sale oau ou:\ 
•hai e r steal d > with tne'»itierde.iri 
holders un»ler '4 7.1 W s ar« it >1 a.*i, 
c^nei at preeent !•' civK-tid*tt w’ at mig'd 
Have hapieicMii) if he wa<* paid od liei >r# 
the tale ueder H or after the sale 

aailer R Here the tefaulto«g au> 

tii»n (Hirehaser had fwn*ls m I'^vurt whtwh 
have hv r ea so n td eteeutioti u the .nai ree 
er 4 der V> "II, R 7 l hew-ewe asewSn 
Mhl the Civil Pr.ieeilare rwa« thus 
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persons who have applied for exeeutioo 
before the receipt of such assets are 
entitled to share ratoably. In this case 
the api>ellants did apply for execution 
against the Baja of Kalahasti before the 
decree-holder in C S. No- lb7 ot 1912, 
brought the property to sale and the 
amount now in Court had l^>esn realized 
by means of the provisions of U 21 
K 7i The money in Court ttierefore i6 
assets held hv the Court and ail the 
ai (lellaLCs are entitled to share raleabiy 
aljDg With the decree-in C S 
No ir-T of Iji^ The lesrued District 
Judge has d.rectel tr.at the hole 
amount ol h.s decree should be pa.d %u 
him in the view we have taksn he i- 
oniv entitlvsi u.> share ratewbly aC't- 
with the other cruJitori- 

In ths result the ap|*«aU are ail '«eo 
and the fs^tilions remanded t < lite lower 
Court f(.>r rat«»alde distribution uii'iei 
73, O vii I'rooeiiure t/iale As the 
• luestioii involveo in thatte ap^ieah- r cl 
one tree trom Jitticuhv. t)<e ap)>eilaMis 
and reapori.i«at ii) > e the ae^iM 
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sjs Civil P. C., O. 33, Rr. 5 (a), 7 and 15— 
Rejection of application under R. 5 (a) does not 
iar a second application. 

O. 33, R. 15 contemplates dismissal on enquiry 
and therefore when there has been no enquiry 
under R. 6 and a consequent order under R. 7 
the order rejecting the application under R. 5 (a) 
is not a bar to a second application : A. I. R. 
1925 Mad, 986, Appr. ; 20 C. W. N..Q69 ; 20 Bom. 
86 and A. I. R. 1924 Cal. 1039, Dist. [P 876 C 2] 

B, G, Sesliachala Aiyar and B. C, 
Saiikaranarayana —for Petitioner. 

M. Eenganadha Aiyar for N. Chandra- 
sekara Aiyai —for Respondents. 

Phillips, J . —The question for deci¬ 
sion is whether, when an application to 
sue in forma pauperis is rejected under 
O. 33, R. 5 (a), a second application is 
barred by the provisions of R. 15 of that 
order ? The Calcutta High Court in Atul 
■Chandra Sen v. Peary Mohan Mukerjee 
■(1) held that there is no distinction 
between orders of rejection passed under 
R. 5 and orders of refusal passed under 
R. 7 and this view has been adopted in 
Ali Afzal V. Puma Chandra (2). There 
13 also a case in JRanchod Morar v, 
Bezanji Ednlji (3), where a similar view 
appears to have prevailed. 

On the contrary, we have the autho" 
rity of the Lahore High Court in Bal 
Kuar V. Shih Das (4) and of a Full Bench 
of the Burma Chief Court in Dowa v. Sit 
Shein (5) that a distinction should be 
made between these two classes of orders. 
They have held accordingly that an order 
passed summarily under R. 5 (a) is not a 
bar to a second application. The leading 
■case is the one in Atul Chandra Sen v. 
Peary Mohan Mukerjee (1) which 
-distinctly holds that there is no distinc¬ 
tion between orders under R. 5 and orders 
under R. 7. No reason is given for 
coming to this conclusion ; and, as pointed 
out by the Burma Chief Court, there is 
at least a verbal difference between these 
two orders. I am inclined to think that 
there is more than a verbal difference. 

The orders are different in kind. Under 

R. 5 the Court rejects an ^ application 
summarily and without enquiry, whereas 
under R. 7 an order is passed after due 
enquiry into the merits of the application. 
The principle underlying B. 15 appears 
to be that of res judicata, viz., that the 
Court wil l not entertain a second appl j- 

(1) [1915] 20 0. W. N. 069=33 I. C. 812. 

(2) A. 1. R. 1924 Cal. 1039. 

(3) [1896] 20 Bom. 86. 

(4) [1920] 1 Lab. 151=56 L C. 207. 

(5) [1917] 42 I. C. S03. 


cation when the hrst has been dismissed 
on the ground that the petitioner is not 
entitled to sue as ^ a pauper. Any order 
passed under R. 5 (a) is of a summary 
nature based on the petition itself or on 
facts which are apparent at the time of 
presentation of the petition. For instance, 
if the petition does not contain a 
schedule of property or if it is presented 
by the alleged pauper’s agent, it has to 
be rejected, and if we are to apply the 
ruling of the Calcutta High Court, it can 
never be represented. This goes a good 
deal further than the principle of res 
judicata for it gives the force of res 
judicata to a summary order passed 
without enquiry or contest and conse*- 
quently, I think it is doubtful whether 
that is the intention of the legislature. 
It is noticeable that R. 15 refers to 
an order “ refusing to allow an appli¬ 
cant to sue as a pauper ” and these 
words are the identical words used 
in R. 7, Cl. (3) and it is clear that' 
R. 15 applies to such an order rejecting 
an application when such order does not 
either in terms, or by implication, refuse 
to allow an applicant to sue as a pauper. 
For instance, the rejection and return of 
a petition presented by an agent can 
hardly be said to amount to a refusal to 
allow the petitioner to sue as a pauper 
for there is no provision specifically 

prohibiting its representation by the 

pauper himself. In the present case the 
order rejecting the application is very 
specific. The District Munsif states that 
he has to reject the petition but that he 
ought not to be understood as expressing 
any opinion on the question whether the 
plaintiff is a pauper or not, and there is 
clearly no adjudication on the merits by 
this order. I am therefore of opinion 
that such an order is not a bar to the 
subsequent presentation of a petition 
based on the same right to sue. This 
view was adopted by my learned brother 
in Ghinnammal v. Papathi Ammal {6} 
which was a case where the first petition 
had been dismissed for default. I would 
therefore hold that when there has been 
no enquiry under H. 6 and a consequent 
order under R. 7 the order rejecting the 
application is not a bar to a second 

application. . 

I may mention here that 
Ranchod Morar v. Bezanji Edulji (3) and 
Atul Chandra Sen v. Peary Mohan 

(6) A. I. R. 1925 Mud. 986. 
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JlfuA^ryee (l} there had been an enquiry 
under K. 6 although the Court purported 
to pass an order under B. 5. 

I would therefore allow the petition 
and remand the case for disposal on the 
merits. The respondent will pay the 
petitioner’s costs. 

Madhavan Nair, J. —I entirely agree. 
In my judgment in Chinnammal v. 
Papatki Ammal (6) I have indicated the 
view that O. 33, E. 15, Civil Procedure 
Code, contemplates an enquiry and dis¬ 
missal of ' the application to sue as a 
pauper ’* on the merits. Since that has 
not taken place in this case the present 
application is not barred under the 
provisions of that order. It must there* 
fore be disposed of on the merits. 

Case remanded. 


A. I. R. 1926 Madras 877 

Venkatasubba Rao and Reilly, JI, 

S, K, Mariya Pillai and another — 
Petitioners. 

V. 

Muthuvelu Pandaram — ^Respondent. 

Civil Revision Petition No. 311 of 
1924, Decided on 13th July 1925, from 
the order of the Dist. J.,East Tanjore. in 
Original Petition No. 6 of 1924. 

(a) Madras Local Boards Act (14 of 1920), 
S, 56 (1) (h)—Failure to attend for three consecu- 
Hvetmonths an^ not three consecutive meetings 
will entail discontinuance—Period begins from 
first meeting—TJiere must be more than one 
meeting, 

A member ceases to hold office for failure to 
attend meeting for three oonseeutive months and 
not for failure to attend three consecutive meet¬ 
ings. and the period is to be computed from the 
date of the first default. Kershaw v. Mayor'. Shore' 
ditch etc. of, 22 T, L, R, 302, Foil, 

Further, there must be at least two meetings 
which a member has failed to attend for the sub- 
section to apply. [P 877 C 2, P 878 C 1] 

(b) Jtfodras Local Boards Acty (14 of 1920> 
S. 66 (1) (h) and (4)—A^on-compffanee by iVesi- 
dent with sub'S. (a) do« not affect cessation of 
membership under sub S. (1/ (h). 

The question whether the President of the 
Board has or has not reported the failpre of the 
member to attend the meetings of the Board 
cannot affect the question whether ihe member 
had or had not ceased to be a member of the 
Board. £p g^g q 

r iJ. Pamachandra Ayyar and K^S 
Champak^sa Ayyangar-ior Petitionary' 
5. Panchanadha Mudaliyar--tQt Res- 


Venkatasubba Rao, J. —This Civil 
Revision Petition raises an interesting 
question. The petitioners before us are 
two members of the Taluk Board of 
Tirutburaippundi. There was a meeting 
of the Board on the 6th September 1923, 
and they attended it. On the 19bh Sep¬ 
tember there was another meeting. They 
failed to attend it. On the 17th October 
there was a meeting and the petitioners 
were again absent. In November no 
meeting was convened. On the 19th 
December there was a meeting at which 
they failed to be present. On the 17bh 
January 1924, a meeting was convened 
and the petitioners attended it. The 
question that we have to decide is : Did 
the petitioners cease to hold office by 
reason of the fact that they failed for 
three consecutive months to attend the 
meetings of the Local Board ? 

S. 56 (1) (h), so far as it is relevant to 
the present point, reads thus ; 

Subject to the provisions of S. 57, a member of 
^ Board shall cease to hold his office, if he 

(h) fails for three consecutive mouths to attend 
the meetings of the Local Board. 

The words ^^are three consecutive 
months, nob three consecutive meet¬ 
ings. The first default occurred on the 
I9bh September 1923. Computing three 
months from that date, it is obvious that 
the petitioners failed for three con¬ 
secutive months to attend the meetings 
of the Board. That the period is to be 
computed from the date of the first de- 
fault is settled by Kershaw v. Mayor, etc. 
of Shoreditch (l). 

Schedule 2, R. 1, enacts ; 

Every Local Board shall meet for the transac¬ 
tion of business at least once in two months 

This fixes merely the minimum and 
^ere IS nothing to prevent the Local 
Board from meeting more often, say 
twice a month, if it chooses to do so. In 

Thl September, 

ihe default having occurred on the 19th 

beptember, three months must be reckon¬ 
ed from that date. 

A difficulty was suggested and it may 
M put in the form of an illustration. 
Supposing the Local Board does not meet 
in January, meets in February, does not 
meet in March ; there is only one meeting 
held during the three months and it's 
asked, in such a case, does the aub'seo- 
tion apply 7 The answer is perfectly 
clehr. The sub-section uses the word 
meet ings and not meeting." There 

T. L. B, 3dC--- 
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a,usfc therefore be at least two meetings 
which a member has failed to attend and 
S. 56 (h) will not otherwise apply. If, 
on the other hand, the three months 
should be computed not from the date of 
of the default, but the construction is 
that the month should be excluded when 
the petitioners attended a meeting (in 
this case the month of September) ; even 
then they committed default, because 
they failed for three consecutive months, 
October, November and December, to 
attend the meetings of the Board. 

Another contention has been urged on 
behalf of the petitioners and it has refer- 
enee to sub-S. (4) of S. 56 which runs 
thus : 

la the case of a pareoa who has ceased to be'* 
raauiber ia oonsequeace of failure to attend meet- 
ings, the matter shall be reported by the Presi¬ 
dent at the next meeting of the Local Board, 
which may at that meeting restore such person to 

office. 

It has been contended that this provi* 
sion has not been complied with. The 
President reported to the meeting that 
the petitioners had failed to attend meet* 
ings for three consecutive months. But 
■he gave a ruling at that meeting that 
they did not forfeit their seats on that 
■account. It is argued that the petition- 
.ers were thus deprived of an opportunity 
.of having the question of their reinstate¬ 
ment considered. I cannot accept this 
contention. The result has been unfor¬ 
tunate, but as, I hold that they did com¬ 
mit default, the fact that the petitioners 
. easily acquiesced in the wrong ruling of 
the President, which happened to be in 
iiheir favour, does not absolve them. In 
the result, I am of the opinion 'that the 
decision of the District Judge is correct 
and the Civil Eevision Petition is accord¬ 
ingly dismissed. We desire to make no 
order as to costs because the question 
raised is novel and of some difficulty and 
the petitioners have not acted improper- 
' ly in taking the matter to this Court 
Reilly, J.— I agree that the petition- 

. ers ceased to hold office as of 

the Taluk Board of Tirutturaippundi 
because they failed to attend the meetings 
of that Board for three consecutive 
months from the 19th September 1923. 
I understand the expr^e33ipi> t^hree con 
secutive months ’ in S. 56 (l) (h) 

Act to be equivalent to a period of three 
months. I do not think that the 
tion whether the President of the Board 
reported the failure of the petitioners to 


attend the meetings of the Board—as he 
should have done under S. 66 (4) of the 
act—can affect the question whether 
they had or had not ceased to be mem¬ 
bers of the Board. I agree that the, 
petition must be dismissed. 

Petition dismissed. 


A. I. R. 1926 Madras 878 

Devadoss and Waller, JJ. 

I 

K. Munisdmi Chetti —Plaintiff 'Peti¬ 
tioner. 

V. 

A, Subbaroyd Achari — Defendant ■ 
Respondent. 

Civil Revision No. 895 of 1924, De¬ 
cided on 25th February 1926. from au 
order of the Small Cause Court J., 
Madras, in F. B. A. No. 250 of 1923. 

Civil P, C., Sch, 2, B. 12—Order of Small 
Cause Judge modifying award—Application to ^ 
Pull Bench Is maintainable. 

Where a single Judge of the Presidency Small 
Cause Courts Act modifies an award given by 
arbitrators, his decision does not amount to a 
decree passed on an award and. therefore, an 
application to the Pull Bench of 
Cause Court is competent. L-t' ^-i 

S. T. Srinivdsd Gopalachari—tov Peti¬ 
tioner, . -r. J <. 

K. V. Sesha Iyengar —for Respondent. 

Judgment.— The only point urged in 
this revision petition is that no applica¬ 
tion to the Full Bench lay against the 
order of the trial Judge inasmuch as the 
decree passed by him was on an award. 

The matter in dispute between the par¬ 
ties was referred to arbitration and the 
arbitrator passed an award. When it A 
came up before the Judge who remitted 
the case to the arbitrator, he held that 
the arbitrator did not consider certain 
facts and passed a decree modifying the 
award. Against his order an applica¬ 
tion to the Full Bench was made and the 
Full Bench held that the award was 
wrong, and set'aside his order and'directed 
a decree to be passed in terms of the 
award. 

Mr. Srmivasagopalohariar’s contention 
is that the decree of the trial Judge was 
passed on the award and, theremre, 
under S. 38 no application to the B ffil 
Bench lay. If the decree was on the 
award or in the terms of the aw^d, no 
doubt his contention would be right, buo 
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the learned trial Judge modified the 
award by going into the merits of the 
case and holding that the arbitrator did 
not consider certain facts and did not 
take into account certain payments made 
by the defendant. This we consider is 
a modification of the award and against 
such a modification an appeal lies in 
ordinary cases ; in other words, a decree 
of this kind is one which 'would come 
under S. 522 of the old Code or H. 16 of 
Soh. 2 of the present Code. If the Judge 
thought that the award was not in 
accordance with the reference to arbi* 
tration, or not in accordance with the 
directions given by him he should have 
remitted the award under R. 14 for 
re'consideration. i 

Under R. 12 the Gourt may modify the 
award where it appears that the award 
is upon a matter not referred to arbitra* 
tion, or where the award is imperfect, or 
where the award contains a clerical mis¬ 
take or error. In this case two matters 
were referred to arbitration, one as re* 
gards dealings between the parties and 
the other as regards the partnership 
transactions. The arbitrator after tak¬ 
ing evidence came to the oonolasion that 
the claim in respect of the dealings was 
true and disallowed the claim as regards 
the partnership transactions. It cannot 
be said that the arbitrator acted outside 
the scope of the arbitration or omitted 
to consider any matter referred to him 
for arbitration. In these circumstances, 
we think the order of the trial Judge 
was one made under R. 12 of Soh. 2 and, 
therefore, an application to the Full 
Bench did He under S. 38 of the Presi¬ 
dency Small Cause Courts Act. The 
Civil Revision Petition fails and is 
dismissed with costs. 

Petition dwnttssgd. 


A. 1. R. 1926 Madras 879 

KRISHNAN and VENKATASaSBA RaO,JJ. 
C. Kanni Chetti —Plaintiff—Appellant. 

V. 

Kotah Raju Chetty and another -De¬ 
fendants—Respondents. 

O. S. A. No.80 of 1923, Decided on 8th 
February 1926, from a judgment of Ku- 
maraswami Sastri, J,,D/* 10-7 1923, 
Afoiras High Court Original Stdo-^Aoeountt--- 
Suit for. 

In a suit for aoooants on the Original Side the 
OfRoial Rdferee has iutUdlotlou> to enquire and 
report as to the quality of goods ooutraoted and 


despatched and as to whether certain title-deeds 
were deposited by plaintiff with defendant for 
safe custody or as security. [P. 880, C. 1] 

N. Swaminatha Iyer —for Appellant. 

Short Bewes & Co —for Respondent. 

Krishitan, J. —This is an appeal from 
a decree on the Original Side whereby 
the plaintiff's suit was dismissed and a 
decree was given against him in favour 
of the defendant for a certain sum of 
money. The plaintiff has brought this 
appeal. To understand the plaintiff’s 
complaint, it is necessary to mention the 
facts. He brought the suit as a suit 
for accounts against the defendant who 
was his commission agent. That suit 
was referred by the learned Judge before 
whom it came on for heiring to the 
Official Referee to take accounts without 
deciding any question raised in it. The 
case was heard at considerable length’ 
before the Official Referee ; when it was 
pending before the Official Referee, the 
plaintiff made an attempt to have 
certain questions raised for determination 
by the Official Referee brought into 
Court and decided by Court, but his 
application did nob succeed. The Official 
Referee made his report in due course 
after taking all the evidence available 
and tendered. The plaintiff filed no 
objections to the report in time. He 
asked the learned Judge sitting on the 
Original Side to grant further time to 
file his objections. But the learned 
Judge in his discretion refused that 
application. The result of it was that 
the report of the Official Referee was 
unchallenged by the plaintiff and the 
learned Judge passed a decree which is 
now under appeal before us. 

The ^ point taken by the appellant 
(plaintiff! is that the Oourt bad no juris¬ 
diction to refer the whole of his suit to 
the Official Referee, but should have 
decided certain questions arising in the 
case itself. The Official Referee has set 
out the points for determination in his 
report. They are five in number and 
marked as A to K in the report. It is 
conceded that D relating to taking 
accounts was proj^rly before the Official 
mmrae, but it is argued that points 
A, B and C should not have been referred 
to the Official Referee. Points A and B 
are as follows : 

U) Au enquiry as to whether 250 casc>s of 
outoh co^gned by the plaintiff to the l«t defea- 
daui ooutain outoh of the quality mentioned in 
the plaint vie., Mimbu qualitv ; 
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(b) An enquiry as to -whether the said cases 
delivered to the 1st defendant contained or 
bore the marks referred to in the plaint. 

The dispute was as regards 250 oases 
of cutch which the plaintiff had sent to 
the defendant. The defendant did not 
dispute his having received the cutch nor 
his liability to account for the cutch. 
His case was that he could not sell them 
and that the goods were still available 
to be returned to the plaintiff subject to 
the lien which he had for money ad¬ 
vanced on such cutch to the plaintiff. 
The plaintiff then*tried to make out that 
the cutch which the 1st defendant was 
willing to return was not the same cutch 
that he had sent but some substitute of a 
lower quality. This matter was en¬ 
quired into by the Official Referee and 
found against the plaintiff. It is con¬ 
tended that this is not a question which 
could have properl^^' been referred to the 
Official Referee. 

I am inclined to think that this argu¬ 
ment is not valid ; for after all the suit 
in itself is one for accounts and this is 
one of the points for determination in 
the suit. Just as, when a point arises in 
a-pure case of accounts whether a parti¬ 
cular entry in an account-book is a false 
entry or not, the Official Referee has to 
decide the question and to frame his 
report afterwards on the finding he 
comes to on such an issue, similarly in 
the present case he had to find if the 250 
cases of cutch which the defendant was 
willing to return was the same cutch 
that he ’had received from the plaintiff 
and also whether the defendant failed in 
his duty as commission agent in not 
settling them for the plaintiff. I think 
that these are matters which are con¬ 
nected with the taking of accounts and it 
cannot be said that the Court had no 
jurisdiction to send these questions to be 
reported upon by the Official Referee. 

The other point raised by the appel¬ 
lant has reference to.the enquiry -whether 
certain goods and title-deeds which he 
had entrusted with the defendant were 
so entrusted for safe custody or given to 
the defendant as security for re-payment 
of the amount due to him. The defen¬ 
dant’s case was that they were given to 
liim as security whereas the plaintm s 
case was that they were merely entrusted 
for safe custody. Here again, the plain 
tiff was asking the defendant to account 
for these jewels and title-deeds. It is 


quite open to the Court to ask the 
Official Referee to take evidence and 
report whether the jewels and title-deeds 
we given for safe custody or as security 
for re-payment of the dues. Here 
again, I am ef opinion that the matter is 
not very distinct from the general ac¬ 
counts ordered to be taken that one 
could say that the Court had no juris¬ 
diction to ask the Official Referee to 
report about it. After all, it must be 
remembered that, when the Official 
Referee’s report is submitted, it is the 
Court that goes finally into the question 
and decides the rights of parties. In 
this very case, if the objections which 
the plaintiff now says he has to the 
report, were filed in Court in time there 
can be no doubt whatever that the Court 
would have determined the points after 
hearing the arguments and if necessary 
taking further evidence that may be 
tendered. That opportunity was missed 
because the plaintiff did not file his objec¬ 
tions and the Court had, therefore, to in¬ 
clude that there were really no objections- 
to the report and that it was correct.’ 

It is also argued before us that the 
learned Judge should have given further 
time to file objections, but I am not 
prepared on the facts of this case to- 
interfere with the discretion exercised by 
the learned Judge in the conduct of pro¬ 
ceedings. Nothing has been said before 
us wl«ch would justify interference with 
the learned Judge's discretion with 
regard to refusing further time. There 
was nothing preventing the plaintiff 
from filing his objections in time as he 
knew what the Offioial Referee s report 
was. He applied for a copy and obtained 
it. If be did not get it in time it would 
have been proper for him to have asked 
for time by Registrar’s or Judge s sum¬ 
mons. He did nothing of the sort. I. 
therefore, dismiss the appeal with costs. 

Venkatasubba Rao, J.— On the very 

important question whether the objection 
taken to jurisdiction is such as -would 
go to the nullity of the decree, I wish to 
express no opinion. The appellant has 
shown very little diligence and has been 
wasting his time and the time of the 
Court. His conduct is such that he is 
entitled to no indulgence. I agree m the 
order proposed by my learned brother 
dismissing the appeal with costs. 

Appeal dismissed. 
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Spencer AND Venkatashbba Rao, JJ. 






Kesar ^Sitigh —J!)efendant—Appellant. 

V. 

Secretary of State —Plaintiff—Respon" 
dent. 

Oivil Appeal No. 334 of 1922, Decided 
op 6th January 1926, from a decree of 
the Sub-J., Kurnool, D/- 23rd December 
1921, in Original Suit No. 11 of 1920. 

^ sjt (a) Hindu Law—Adoption by widow — Ab¬ 
sence of husband's authority—Xn absence of ag¬ 
nates consent of nearest cognates, will suffice. 

There being no agnate relation the consent of 
the nearest cognate relation who under the law 
would be the presumptive reversioner is sufficient. 
When it is said that assent of eapindas is neces¬ 
sary, sapindas include bhinnagotra eapindas as 
well as sagotra sapindas. The test of propinquity 
from the point of view of property is an unfailing 
test and a sure guide in this matter : A. I. JR. 
1926 Mad. 67, Dies. ; 12 Af. X A. 897 {P. C.); 3 
I. A. 154; 1 Mad. 69 (P.C.); ,1 Mad. 174 (P.C.) ; 30 
Mad. 60 (P. C.) ; Ref. il.Mad. 998 (P. C.), Expl, 

[P. 888, C. 2, P. 889, C. 1, 2] 

(&) Hindu Law—Mitakshara — Succession 
among bandJuts — Father*s sister's son’s daughter’s 
son Is heritable bandhu—Succession depends upon 
propinquity. 

The fathers’s sister’s son’s daughter’s son of 
the propositus is an heir entitled to succeed. The 
enumeration of bandhus as heirs in the Mitak- 
sbara is illustrative aud not exhaustive : 48 I. A. 
86 (P. C.), Foil. 


The succession under the Mitakshara Law 
depends upon propinquity and upon religious 
efficacy and therefore cognates who trace their 
relationship through one or more females arc not 
excluded. There are two known tests of capacity 
for inheriting among bandus which must bs satis¬ 
fied and these are : (1) that sapinda relationship 
ceases in the case of bhinnagotra sapindas or 
bandhus after the 6th degree from the common 
ancestor when the descent is through a female 
and after the 7th degree from the common 
ancestor when the descent is through a male ; (2) 
there must be an element of mutuality between 
the claimant and the propositus ; in other words, 
they must be so related that they are sapindas of 
each other. The ” line theory " of bandhu 
relaticn^shlp expanded Dr. Sarwadhikari Dis¬ 
sented from : A, I, R. 1925 Mad. 807; 48 Mad. 
729 ; Pel, on ; {Cose law discussed.) 

[P. 882, O. 2, P. 883, C. 9, P. 884, 0. 2] 

A. KHshnasioami Iyer and W. 
Koih andaramiah —for Appellant. 

0, V. Anantakr%s\na lyer'^ioT Res* 

pondent. 


Spc0cor, J. I have had the advan 
tage of seeing the judgment which mi 
learned brother is about to deliver. Oi 
the questions of fact, I have nothing t< 
add to what he will state beyond ex 
pressing my entire agreement with hi- 
ooDolusions. On the two questions o 

lew eriBing out of the 5th and 6t» 
1926 M/IU & na 


points, I wish to express my concurrence 
with his opinion. His opinion on the 
5th point agrees also with that of 
Ramesam, J., in Anne Brahmayya v, 
Chelasami Battayya (l), I agree with 
them in respectfully dissenting from the 
view expressed by Oldfield, J., in Vadreva 
Vtswasufidara Rao v. Ryali Soma- 
sundara Rao (2) to the effect that the 
class of sapindas. whose consent should be 
obtained by a widow in order to supply 
the authority lacking in consequence of 
her husband having died without autho¬ 
rising her to adopt a son, is limited to 
agnates. In the judgment of Seshagiri 

^ristnayya v. Lakshmi^ 
pathi (3;, Kristnayya v* Lakshmipathi 
W the Smrithi of Yajnavalkya which is 
the basis for the theory that a woman, 
who has no husband, father or sons, 
needs the advice of those who are her 
natural protectors is quoted : 

Let her father protect a ' maiden, 
her lord a married woman, sons in old 

agfi ; if none of these, other gnatis. she is 
not fit for independence. 

Here the word used is “ gnatis." But 
temporal consideration cannot be left out 
of account. Proximity to the deceased 
with respect to rights of property is also 
an important factor in considering who 
should be consulted, for the reason that 
those persons who would succeed to the 
property if no adoption were made, are 
most interested in the protection of the 
inheritance and in restraining the widow 
concerned from acting capriciously : vide 
Sri FtVada Paratapa Raghunada Deo v, 
Broeo Kishore Patta Seo (5) and Veera- 
basavaraju Pantulu v. Balasurya Pra- 
s<^a Rao (6). As regards the devolution 
of property febe original text of Mann is : 

... i Manu Ch. IX 187 ) 

which may be translated literally : • 

Whoever is unremote from the 
sapinda to him let his wealth belong " 
The word used here is * sapinda 

(1) A. L R, 1926 Mad. 67. ~ ' 

(2 [1920] 43 Mad. 876=69 I. C. 609 

(3) [1916] so M. L. 3. 265— 32 1. C.'253 

* 561.0.391=46 LA. 

^ 69=3 L A. 154=25 W R, 

291=3 Sar. 588 (P. C.) ’ 

®®6=48 L C. 706=45 1 
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Now neither the word * gnati ' nor the 
word 'sapinda is synonymous with the 
English word “agnate/’ whatever may be 
the suggestion conveyed by the common 
root gna. Eor sapindas undoubtedly 
include bhinnagobra sapindas who are 
cognates, and in Professor Monier 
William’s Sanskrit Dictionary ‘ gnati ” 
is defined as a 

paternal relation, a Kinsman, in general 
a father a brother, a distant kinsman, one 
\ 7 ho does not participate in the oblations 
offered to deceased ancestors (according to the 
School)^—gnatis is a paternal and sambhan- 
dl)in maternal relation ; the original^ meaning 
of ‘’gnati”.may be intimately acq^uainted, cf. 
Greek {gnotos gnotee). 

I am satisfied that in the passage 
where Mr. Ameer Ali observed at page 
1004 o£ 41 Mad. [Veerabasavaruju 
Pantulu V. Balasurya Prasada Bao (6).]: 

The Ramnad case iCollector of Madura v. 
Mooihoo Ramalinga Sathupathy (1)^ established 
the proposition that in the Dravida country, un¬ 
der the Dravidian branch of the Mitakshara Law 

_'there in force’—in the absence of authonty 

from her deceased husband a widow may adopt 
a son with the assent of his male agnates. 

and in the other passage in Kristnayya 

V. Lakshmipapki (4:) where Viscount 

Cave observed at page 654 ; 

The consent required is that of a substantial 
majority of those agnates nearest in relationship 
who are capable of forming an intelligeot and 
honest judgment on the matter, 

their Lordships had no intention of 
laying down the propositions (0 that in 
the absence of agnates available for 
being consulted no adoption could be 
made by a widow who had failed to ob¬ 
tain the authority of her husband ; and 
(2) that in no circumstances should cog¬ 
nates be consulted. No doubt agnates 
should as a rule be consulted firsb,^ it 
there are agnates, because the principal 
agnates are the nearest kinsmen bub 
there aopears to be no authority f 
limiting the class of gnati and sapin 
das whose assent may be taken by a 
widow about to adopt a son, to 
except the judgments of my learned 

brothers Oldfield " 

Vadreva Banganayahanivia Ga? u -v. 
Blalt somasundara Bao (2) and of Jack- 

son J. in Anne Brahmayyaw. Ghelasamt 

Battayya (l) and I am unable to regard 

fhe relson gh-en by then. Jor ex<=lud.ng a 
daughters’s son as convincing and well 
founded. _____ 

(7) [1868] 12 M. I. A. 397=1 B. L. R. 

W. R. 17=2 Sather, 135—2 Sir. -361 

(P. C.), 
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Now leaving' the 5thip6inl; and-turning 
to the 6bh point, I find from the pedigree 
that Kesar Singh is the father's sister’s 
son’s daughter's son of An an ba Ram 
Singh, the propositus, and that Ananta 
Ratn Singh, the propositus, is the mother’s 
father’s mother’s brother’s son of the clai¬ 
mant Kesar Singh. In other words Kesar 
Singh is towards Ananta Bam Singh in 
Qlass 3 of the matri bandhus Group 6 (d) 
mother’s pitri bandhus ; and Ananta Ram 
Singh is as regards Kesar Singh in 01. 3 
or matri bandhus, Group 6 (d) mother s 
father’s own bandhus in the tables of 
heritable bandhus accompanying the 
article by Mr. Ganapathi Aiyar, at page 
59 of Vol. 9. Af. L. /..quoted by the 
Subordinate Judge in para 44 of his judg¬ 
ment. They are also both within 6 
degrees of the common ancestor^ Dhau 
Singh alias Kern Singh. In the genea¬ 
logical table at page 785 of Maynes 7bh 
Edition of Hindu Law the o wner's pater¬ 
nal aunts’ son’s daughter’s son is shown 
as a heritable bandhu and the authority 
for his right is quoted in the footn<^e as 
Parot Bapalal Sevahram v- Mehta Hart- 
lal Surajram (8) ; bub the decision ap¬ 
pears to decide the right of inheritance 
of a paternal aunt’s son's dangter s son. 
In the present case the claimant is one 
more degree removed from the proposi¬ 
tus and the two females who intervene in 
the line of descent have a male inter 
vening between them instead of being 

successive. . 

Parot Bapalal Sevakram v. Mehta 

Harilal Surejram (8) purports to follow 
the Full Bench case of Umatd Bahadur v. 
Udoi Ghand (9) which was also followed 
bv a Bench of the same Court in Baba 
Lal V. Nanhu Bam (10) and is quoted 
with approval in the Privy Ooun^l deci¬ 
sion in Bamchandra Martand v. Vinayafc 
Venkatesh (il), but is stated by Sadasiva 
Aiyar, J., in Ghinna Picku Iyengar v. 
Padamanabha Iyengar (12) bo contain a 
fallacious conclusion. The defendant in 
Umaid Bahadur v. Gdoi Chani (9) was 

in the -same degree o£ relationship to 
the prop:sibus as E was to B in 
the table at page 128 [6 C.]. It was un 


(S) 

(9) 

( 10 ) 

( 11 ) 

(12) 


1895] 19 Bom. 631. /t-i rt i 

'1081] 6 Cal. : i9=6 G. L. R. 503 (F. B.l. 

(1895) 22 Cal. 339. oqo —41 I A 

[1914] 42 Cal. 334 = 25 I. C. 290—41 1. A. 

U92oT4t Mad. 121=12 L. W. 397=M M. 
L. J. 417=59 I. C. 69J=(1920) M. W. N, 
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necessary for the purpose of that case to 
decide whether E’s son F was a sapinda 
of B. The learned Judges observed tha( 
F was within six degrees from the com' 
mon ancestor. He was actually fifth in 
descent from A, and the Acharakanda de* 
dares that sapinda relationship ceased 
only after the fifth ancestor on the 
mother’s side in the mother’s line and 
after the seventh ancestor on the father’s 
side in the father’s line, calculating from 
whence the direction of the line changes. 
So the statement as to B and F not 
being sapindas to each other was an 
obiter dictum and the reference to six 
'degrees is not intelligible. The Sanskrit 
word for ‘ line ’ in verse 53 of the 
Acharakanda quoted in West and Buhler 
at pages 174-175 (pages 125-126 Gal.) is 
Santana which means ‘ extending, spread¬ 
ing, lineage, race, family, progeny, 
offspring, a son or daughter.' It does 
not appear to denote male ancestors and 
male descendants exclusively. In Golap 
Chandra Sarkar’s Hindu Law, 5th Edi* 
tion, page 98 the learned author observes 
that each link is called a purusha which 
means * a generation, a person, a man ” 
but that is not the word used in this 
text. He also observes that recent com¬ 
mentators confine the upward lines to 
male ancestors only although the down¬ 
ward lines according to them may pass 
through males or females, or either and 
that no reason is assigned by them for 
this distinction. He comments on the 
fact that the Mitakshara does not say 
anything about the lines pasnng through 
males only, or through both males and 
females without any distinction, and he 
thinks that the novel views which were 
propounded for the first time by the 
Tagore Law Lecturer of 1880 were em¬ 
bodied in the judgment of the Full 
Bench in Umaid Bahadur v. Udoi 
Ckand (8) and that they are peculiar to 
Professor Sarvadhikari and unsupported 
by authority. 

The Tagore Law Lecturer for 1883, 

Dr. Jolly, criticized Professer Sarvadhi- 

kari’s theory in these words at page 216 
, au essentially now system of bandhu relation¬ 
ship under Mitakshara Law has been recentlv 
proposed by Pajkumar ^.Sarvadhikari. He takes 
the three bandhus each ns indicative of the three 
principnl classes of bandhus and not ns embra- 
oing the nine bandhus specially named only. 
This tiheory has tbe advantage of giving a clue 
to the order of precedence among the bandhus. 
However, though it is developed with rigorous 
logic from the date put forth by its amthor, then 
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is no suffioien^ foundation for these data in tho 
Mitakshara to commend its ready acceptance! 

Some general remarks on the subject 
of female successions follow. 

Professor Sarvadhikari enunciates tbe 
proposition that in the case of bandhus 
on the paternal 'side there cannot be 
more than two females between the 
claimant and the propositus and that if 
there are two females, these two mus^ 
be related as mother and daughter to 
each other. But the text of the writingg 
of the ancient expounders of Hindu Law 
does not warrant tbe restriction of heri¬ 
table cognates to those in the father's 
agnate line and the mother's agnate line. 
Supposing that is the correct interpreta¬ 
tion to be placed on the passage from the 
Acharakanda to which I have referred 
above, the logical result would be to 
allow the intervention of ho more than 
one female, and two females should not 
be allowed to intervene even though they 
may be related as mother and daughter. 

Adit Narayan Singh v. Mahahir Pra¬ 
sad Tiwari (13) is a case in point. The 
suit of the purchasers of the estate of 
one Hanuman who was a matri bandhu 
(mother's paternal aunt’s son) of the 
propositus, failed in the Privy Council 
because of the existence of the mother's 
sister’s grandson (an atma ba 7 idhu) 
named Bajendra. 

It wa3 not considered by the Judicial 
Committee to be an objection to Kajen- 
dra s title that two females intervened 
between Bajendra and the propositus 
Dhanukdari even though those two 
females were not related as mother and 
daughter but as sisters. In the ca le 
before us two females intervene between 
Kesar Singh and Ananta Bam Singh. 
VIZ., Ganga Bai and Ammi Bai, who 
were related to the claimant as mother 
and maternal great-grandmother res¬ 
pectively and a male, viz.. Jagannatha 

bmgh, who IS Kesar Singh's maternal 
grandfather, intervenes between them. 
In Adit Narayan Sjngh v. Maualif Pra¬ 
sad Titvart (lo) the principle is once 
more recognized that the enumoratioi 
of bandhus as heirs in the Mitakshara 
IS Illustrative and not exhaustive. 

f sufficiently evident from 

the fact .that such obvious heirs as 

a sister s son and a maternal undo arc 
not speoitically mentioned, a lthough the 
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maternal uncle’s sons are among the cog¬ 
nate kindred enumerated in the text of 
Ch. II, S. 6, p. 11. This principle was 
established in Muihusami Mudaliar v. 
Simambedir Muthukumaraswami Muda¬ 
liar (14). In Krishna Ayyangar v. Ven- 
katarama Ayyangar (15) quoted by the 
Judicial Committee in Adit Narayan 
Singh v. Mahabir Prasad Tiwari (l3) 
the suggestion is thrown out that a party 
'who is able to trace his descent with a 
lesser intervention of females than an- 
other might claim to be preferred, but it 
is not stated that two females are the 
limit, or that if there are two they must 
come one after the other as mother and 
daughter. The question was left open 
whether a preponderating male .element 
in the lines of ancestors should prevail 
and the case was decided by giving pre¬ 
ference to an atma bandhu over a pitri 
bandhu on the principle that the nearer 
line excludes the more remote. The same 
suggestion occurs again in Tirumala- 
chariar v. Andal Ammal (16). 

I have mentioned that among modern 
writers Sarkar does not adopt the views 
enunciated by Professor Sarvadhikari. 
Ghose also considers that the mode of 
computation from the propositus up to 
the common ancestor and then down to 
the claimant advocated by Professor 
Sarvadhikari is opposed to all the Hindu 
lawyers and to the express words of the 
Mitakshara, and he says at page 146 of 
his Principles of Hindu Law (3rd Edi¬ 
tion) that the rule laid down in Umaid 
Bahad 2 ir v. Udoi Chand (9) has not been 
followed in later cases in the same Court, 
and in the High Courts of Madras 
Allahabad and Patna and he cites several 
instances of bandhus whose claims as 
heirs have been recognized even thougd 
more than one female intervened in the 

line between them and th^e 
including the case of Babu Lai Nanku 
Bam (10). On the other hand, Banerjee. 
annears to range himself on the side of 

Sarvadhikari (see page 68 of 
Hindu Law of Marriage and Stndhana) 
where the learned author says that a 
line of female ancestors is not regarded 
as a line in Hindu Law. Ramesam, J., 
in Rami Beddi v. Gangi reddz (17) notices 

[1896] 19 Mad. 405=23 I.A, 83=6 
113=:7 S.ir. 45 (P. C.). 

[1906] 29 Mad. 115. ^ 

[1907] 30 Mad. 406=17 M.L.J. 285. 
A.l.R. 1925 Mad. 807=*48 Mad. 722. 
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( 14 ) 

(15) 

(16) 
(17) 


that some of Professor Sarvadhikari’^ 
views on priority of succession based on 
separation into , four families have not 
been accepted by the Judicial Com¬ 
mittee. 

It has been long settled that succes¬ 
sion under the Mitakshara Law depends 
upon propinquity and not upon religious 
efficacy, which is. one reason for not 
excluding cognates who trace their 
relationship through one or more females. 

But there are two known tests of capa¬ 
city for inheriting among bandhus which 
must be satisfied and these'are: (l) that 
sapinda relationship ceases, in the case of 
bhinnagotra sapindas or bandhus after 
the 5th degree from the common ancestor 
when the descent is through a female 
and after the 7th degree from the com¬ 
mon ancestor when the descent is through 
a male ; (2) there must be an element off 
mutuality between the claimant and the 
propositus ; in other words,-they must be 
so related that they are sapindas of each 
other. 

Both these tests have been referred to - 
in the most instiuctfve case of Bam‘ 
chandra Martand v. Vinayak Venkatesh 
111). There the plaintiffs were Laxmun 
Rao’s paternal grandfather’s son s son s- 
daughter’s daughter's sons. As they 
claimed through a female, and as tbe 
common ancestor Timaji was more than 5 
degrees removed from the plaintiffs, 
Timaji was not a sapinda of plaintiffs, it 
followed, therefore, that Timaji s descen¬ 
dants, among whom was ithe propcsibus 
Laxman Eao, were not sapindas of plain¬ 
tiffs and thus plaintiffs’ claim failed, al¬ 
though the plaintiffs were sapindas of 
Laxmun Bao, whose descent from th& 
common ancestor Timaji was through 
males, as Luxman Rao could count seven 
degrees from the common ancestor in. 
enumerating his sapindas. The principle 
is that when a man computes his rela¬ 
tions (sapindas) through his father he has 
a wider range (7 degrees) than when he 
computes his relations through his- 
mother, and those relations of his who 
are connected with him through their 
mothers have a smaller range (6 degrees) 
and will only include him among their 
sapindas if he comes within that limit. 
Applying this test to the pedigree in the 
present case we find that Dhan Singh 
alias Kem Singh, the common ancestor, 
is within 5 degrees of Kesar Singh, 
who claims 'relationship to Ananfca. 
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£Uni Singh bhroagh his motiher, and bbab 
Anantaram Singh who was relafaed bo 
£fi8ar Singh through his father. Mohan 
Singh, is easily within seven degrees of 
•the common ancestor Dhan Singh. The 
plaint pedigree unnecessarily shows 
Bagirath Sing, the father of Bban Singh, 
but be need not be reckoned in the 
•counting which starts from the common 
ancestors. For these reasons I agree 
with my learned brother that the appeal 
must be allowed with costs of the appel¬ 
lant here and in the lower Court and 
the plaintiff's suit must be dismissed. 

In view of the special difficulty and 
importance of this case we allow a 
vakil’s fee of Bs. 2,500 in this Court. 

Under O. 33, B. 10. Civil P. 0., the 
Court-fee payable on the appeal may be 
recovered from the pauper appellant, 
either by deducting the ‘same from the 
.costs awarded to him ‘and paying him 
the balance, or otherwise, from his 
properties. 

Venkatasubba Rao, J. —The Govern¬ 
ment claim the suit properties on the 
ground of escheat. They originally be¬ 
longed to Kurnool Anantaram Singh who 
died about 1864 or 1865, and on his 
death his inheritance devolved on his 
widow Bamabai. Kesar Singh, who is 
referred to as the 2nd defendant, resists 
the suit of the Government on the 
ground inter alia that he was adopted by 
Bamabai in the year 1900 and that his 
adoption was recognized and acted upon 
till her death in September 1915. The 
estate was also claimed by one Nuzvid 
Anantaram Singh who alleged that he 
was the heir entitled to the property 
after the widow's death. He also filed a 
suit and Kesar Singh was the principal 
defendant. There was thus a three- 
cornered contest, the claimants being 
the Government, Nuzvid Anantaram 
Singh and Kesar Singh. It is necessary 
to mention in this connexiou that in 
1895 a suit, O. S. No. 2 of 1895, was filed 
against Bamabai by certain persons who 
claimed to be the nearest reversioners 
of Anantaram Singh. Four plaintiffs 
instituted that suit, the object of which 
was to have certain alienations made by 
Bamabai declared invalid. Lakshmana 
Singh ,P. W. No. 1, and Umrao Singh, P. 
W. No. 2, are two out of the said four 
plaiutiffs.' That suit was dismissed as 
it was found that the claimants were 
o^t the reversioners. Nuzvid Anauta- 


ram Singh now put forward >in the lovi^ed 
Court the same pedigree as the plaintiff 
in the suit < 0 ! 1895 relied on and her 
claimed to bs relate! to the last male 
owner in precisely the same manner as 
those plaintiffs claimed they were 
related. He availed himself of the faot 
that he was not made a party to the 
previous suit and sought to rely upon the 
pedigree wioh was held to be. false in 
that litigation. The twe suits, that of 
the Government and that of Nuzvid 
Anantaram Singh, were tried together 
by the lower Court and the claim of 
Nuzvid Anantaram Singh was rejected 
and that of the Government allowed. 
There is <10 appeal by Nuzvid Anantaram 
Singh and, therefore, the decree passed 
against him has become final. Kesar 
Singh has filed the present appeal, and 
the contest‘in the Court is, therefore, 
confined to Kesar Singh and the Govern¬ 
ment. 1 J. 

Kesar Singh pleaded that Bamabai 
adopted him and h0« therefore, became 
entitled to the estate. The Government 
denied the factum'of adoption as* well as 
its validity. For the defenceJt was alleged 
that: Bimabai had the authority of her 
husband to adopt and in any event the 
adoption was made with the consent of 
her husband’s nearest kinsman Jagan- 
nabha Singh- The lower Court found in 
favour of the factum of adoption, ‘but 
held that the consent neither of the 
husband nor of the kinsman was proved. 
Another ground taken by Kesar Singh 
was that the suit of the Government 
was bound to fail as there was in any 
event an heir of Anantaram Singh in 
existence. The Subordinate Judge has 
found on this point in favour of the 
Government. The third ground of 
defence was, that Kesar Singh, apart 
fT'om this adoption was entitled to the 
property being a heritable bandhu of the 
late Anantaram Singh. On this point 
again the finding of the Subordinate 
Judge is against the defendant. 

Six points arise for decision : 

( 1 ) Did Anantaram Singh have no 
heir and did the property, therefore, 
escheat to the Government ? 

(2) Was the adoption in faot made ? 

(3) Did the widow have her husband’s 
authority or consent to make the adop¬ 
tion ? 

(4) Did Jagaunatha consent to the 
adoption ? 
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(5) Is his bonsenf; 30fficieflt in law to 
validate the adoption ? 

(6) Is the 2nd defendant a heritable 
bandhu of AnaDtarani Singh ? 

The first point I proceed to consider is 
whether it has been made out that there 
was an entire absence of heirs, which 
alone ^vould render the property escheat 
to the Government, The 2nd defendant 
Kesar Singh claims that he is the nearest 
heir. But for the present I shall assume 
that he has not made out his title. The 
question still remains, was there an heir 
to Anantaram Singh in existence and 
does the claim of the Government on 
that account fail ? On behalf of the 
defence one Beecum Singh has been put 
forward as the heir of the deceased— 
barring the 2nd defendant. If the rela¬ 
tionship alleged ‘ between Beecum Singh 
and Anantaram Singh is true, it is not 
disputed that Beecum Singh would be 
a heritable bandhu and would thus ex¬ 
clude the Governnaent. The relation¬ 
ship of Beecum Singh as gathered from 
the evidence may be set forth in the fol¬ 
lowing pedigree : 

BRIJ KISHORE 


Dan Singh_ 

or ( > 

Khem Singh Narasinga Bhau . Kuvar pngh 

I ( ) Munna Bai. 

M?han Singh m. Venkubai. Gangabai I 

} I Bikkum Singh 

Anantaram Singh Ijakshman m. Bupa Bai 

m. Ramaboyamma. Singh. | 

Chanda Bai. 

(His Lordship then examined the evi¬ 
dence and held the pedigree to be proved. 
As regards point No. 2, the finding of 
the lower Court that the factum of 
adoption was proved was upheld. Point 
No. 3—whether Anantram Singh autho¬ 
rised his wife to adopt was found in the 
negative. Then the judgment dealt with 
the question whether Jagannath Singh 
consented to the adoption, and vvhile 
discussing the evidence on the issue 
proceeded.) I am quite aware that, from 
the mere fact that Jagannath took part 
in the adoption, it cannot be inferred 
either that he supposed that he was 
giving the consent or that there was on 
his part such exorcise of discretion as 
would render the consent effectual ; see 
Sri Virada Pratapa Ragunada D6o v. 


Brozd :Ki$hore Paitd Deo‘(6): But whA# 
I desire‘to say is, thafcthe 'Judge en'^ 
tirely overlooked the point that the evi^ 
deoace left no- room* few doubt, that if 
Jagannath’s consent had been asked; 
would not have been withheld. The Judge 
did not' have an opportunity of watching 
the demeanour of some of -the witnesses, 
notably, Lakshmana Singh. I am no-^ 
for the reasons disposed to attach much 
weight to the finding of the learned 
Judge on this point. In my opinion, the 
consent of Jagannatha Singh has been 
proved. 

Point No. 6—‘•The next point that has 
to be considered is, whether the consent 
of Jagannatha Singh is sufficient. He 
was a bandhu, a binnagotra sapinda of . 
the deceased being his father's sister'‘s 
.son. It has been contended for the Gov¬ 


ernment that as Jagannatha Singh was 
not an agnate of the last male owner, 
his consent would not be sufficient. It is 
urged that the consenting relation must 
be a male agnate cf the deceased. In 
this case the question whether the con¬ 
senting relation must be a male or a 
female does not arise. But it is said 


that it is only the consent of an agnate 
that will avail and that although cog¬ 
nates, that is, binnagotra sapindas are 
recognized for purposes of inheritance, 
they must be disregarded for the pur¬ 
pose of giving consent to an adoption. 
The law on the subject of kinsmen’s 
consent has gradually been develofeJ in 
the decisions of the Judicial Committee 
and though there might have been some 
indefiniteness in the law at one time, 
the question is, in my^-opinion, now free 
from doubt. The consent that is referred 
to in the rulings is that of sapindas 
which term includes both agnates and 
cognates and not that of agnates alone. 
To elucidate this point I shall refer to 
certain rulings of the Privy Council and 
from them the right principle can be 
deduced and they incidentally also show 
how the law on the point has been 


gradually developed. 

The first case where the point was 
fully considered is the Ramnad case. 
[Collector of Madura v. Moothoo Rama~ 
linga Sathupathy (7)]. In that it was 
decided that in the case of an undivided 
family the consent of the widow s father- 
in-law is both requisite and sufficient. 
If the father-in-law be dead, the consent 
of the husband’s brothers must be ob- 
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fcained; Whereibhe husband was divided" 
from his corparceners, tbe consent of the 
father-in-law would be similarly sufh*, 
oient. Where no father-in-law is in 
existence; the case must depend upon the 
circumstances of the family. There 
should be such evidence of the assent of 
the kinsmen as 'Suffices to show that the 
act of the widow was done neither cap¬ 
riciously nor from a corrupt motive. In 
the particular case, the family was a 
divided one and to examine tbe soundness 
of the argument now advanced, it is 
important to bear in mind that the rela¬ 
tione whose consent was held to be 
sufficient were : 

(1) Mootoo Veroyee, the adopting 
widow's mother-in-law. 

(2) Muthuswami, the natural brother of 
Annasami, the widow’s father* in-law and 
tbe nearest male relation alive. 

Their Lordships after observing that 
Muthuswami was not a sapinda but only 
a samanodhaka» added that he was the 
natural brother of Annaswami and that 
circumstance might strengthen his title 
to be considered the natural male pro¬ 
tector of Ramasami’s widow. 

I refer to this case for the purpose of 
showing that the contention urged by the 
Government, that it is the consent of a 
male agnate that is .required, is utterly 
wrong. Mootoo Veroyee was an agnate 
but was clearly not a male. Muthusami, 
while being a male, was clearly not an 
agnate in so far as his position was 
referable to that of the natural brother 
of Annasami. 

In tracing the development of the law, 
it is also useful to notice that their 
Lordships in this judgment advert to two 
considerations : 

(l) Observance of religious duty. 

(3) Heirship to property. 

I shall presently show the later deve¬ 
lopment of this branch of the subject. 
Before passing on from this case I need 
only observe, that the view was expressed 
in it that the consent of every kinsman, 
however remote, is not essential. The 
expression used in the judgment through¬ 
out is "kinsmen" excepting in tbe last 
paragraph where the word "sapinda" is 
used. 

The next case is the 
case: Sri Virada Pratapa Rapunada 
i>«o V. Brozo Kishore Patta Deo (5), In 
this case the principle was re-affirmed 
that where the family is undivided tbe 


requisite authority is to be sought within 
the family itself, . The relations, whose 
consent is necessary, are again described 
as the husband’s kinsmen. While their 
Lordships recognize the importance of 
an adoption being a religious act, they 
again indicate that considerations re¬ 
garding devolution of property cannot 
altogether be lost sight of. One of tbe 
propositions of Mr. Justice Holloway from 
which the Privy Council expresses dissent 
is that proximity to the deceased with 
respect to rights of property is not an 
element to be considered. 

The next case is the Gunuter case: 
Vellanki Venkatakrishna Rao v. Ven^ 
katarama LaksKimi (18). The point ac¬ 
tually decided was. that if the adopting 
widow has not acted capriciously or 
from a corrupt motive, the Court ought 
not to minutely examine the motives 
operating on her mind "There should be 
proof of assent on the part of tbe sapin- 
das," their Lordships observed, 

as should be suflioieDt to support the ioference 
that the adoption ‘^'as made upon a fair consi¬ 
deration. by 'what may be called a family 
couoeil, of the expediency of substituting an 
heir by adoptien to the deceased husband. 

The reference to "expediency" shows 
that an adoption is not considered wholly 
in the nature of a spiritual act and that 
temporal considerations cannot be dis¬ 
regarded. The relations indicated in 
this case are the deceased husband’s 
"sa pindas." 

In the next case of Venkamma v. 
Subramaniam (19) : see Subrahmanyam 
V. Venkamina (20) : the facts that arose 
necessitated a more definite statement of 
the law. Besides deciding that the 
quality of the assent in question was bad, 
it further decided that the consent of 
one of the two cousins of the deceased 
was insufficient, the other of the same 
degree not having been consulted at ail. 
Tne deceased's relations are again referred 
to in this judgment as his kinsmen. 

We then come to the case of Veera^ 
basavaraju Pantulu v. Balasurya Pra- 
sada Rao (6) where the doctrine of the 
kinsmen s consent is fully developed and 
takes a veil defined and definite form. 
This case, after affirming the rule laid 
dow n in the Rantniiti ca'^ (7), when the 

(18) [1877} I Mad, 174—4 1. A. 1—^6 \V. R. 

21=3 Suthar 353=3 Sar. 669 (P. C.), 

(19) [1907} 30 Mad. 60=34 L A. 22=9 Bom. 

U R. 89=17 M. L J. 114 (P. C.). 

(20) [1903} 26 Mad. 1>:^7=IS M. L J. 239. 



8i88 Madras Kesar Singh yrSBCT. op State (Venkatasubba Rao, J.) 1026 


family happens to be undivided, lays 
down tihe following rules : 

(1) Where the husband was at his 
death in a state of separation, the father* 
in-law’s consent is essentially requisite 
to the validity of the adoption. 

(2) If there is no father-in-law, the 
assent of the divided brothers is equally 
requisite. 

(3) If a majority assent and one re¬ 
fuses his objection may be discounted. 
(The rule must on principle be extended 
to where the minority consists of more 
than one). 

(4) The absence of the consent of the 
divided brothers, or in case there is only 
one, want of his consent cannot bo made 
good by the authorization of distant 
relatives. 

(5) The reasons which make the assent 
of the divided brothers a requisite con¬ 
dition apply mutatis mutandis to the 
case of the nearest sapindas other than 
brothers. 

This case places the law beyond 
doubt. Where there are relations of 
various degrees, the consent of the neirest 
must be obtained. The consent of the 
majority will be sufficient, and if there 
is only one, his consent will be re¬ 
quisite. The reason for insisting upon 
the consent of the nearest sapindas 
is stated to be that they are interested 
in the well-being of the widow, (in other 
words, that they are lier natural guardi¬ 
ans or that they are interested in the 
spiritual welfare of the deceased or in 
the protection of his estate. I may, in 
passing, remark that if the nearest 
sapinda happens to be sufficiently remote 
the first two elements exist only in 
theory. The consideration that uniform¬ 
ly holds good is the third consideration, 
namely, that pertaining to the devolu¬ 
tion of property. In - this connexion it is 
useful to note, as indicating the develop¬ 
ment of the doctrine, the emphasis their 
Lordships lay upon- the temporal aspect 
of adoption. They point put that al¬ 
though some expressions in the Ham- 
nad case ( 7 ) might imply that the 
question of reversionary interest forms 
only a secondary consideration, there 
are other remarks in the same case coup 
led with the observation iu ^ the Guntur 
case (l 8 ) which show that rights to pro 
party cannot be left out of consideration, 
la this connexion, they cite, doubtless 
with approval, the words of Sircar 


Pastry to the effect that an adoption iat 
more a temporal than a spiritual insti-' 
tution. 

The last case of the Privy Council on 
this point is Kristnayya v. Dakshmipathi 
(4). The principles laid down in the 
previous cases are affirmed and the case 
is again a distinct authority for the pro¬ 
position that the consent required is that 
of a majority of the nearest sapindas. 
None of these cases gives support to the 
theory that the consent must be that of 
agnates. Dealing with particular facts, 
their Lordships have sometimes no doubt 
used the expression “agnates,” but it is 
scarcely right to attach importance to 
the casual use of a word and lose sight of 
clearly stated principles. As an instance, 
I may point out that for the respondent 
a passage was strongly relied on in the 
judgment in Veerabasavarajic PantiUu v. 
Balasurya Prasada Hao ( 6 ) [see where 
the effect of the Bamnad case (7) is 
stated to be] that in the absence of 
authority from her husband a widow 
may adopt a son “with the assent of his 
male agnates.” Gan it be said that 
these words wore intended to control the 
actual decision in the Bamnad case (7), 
which, it is clear beyond doubt, as I 
have shown, is not that the assent of the 
male agnate; is requisite ? Par from 
Veerabasuoaraju Pantulu v, Balasurya 
Bao ( 6 ) being an authority far any such 
position, it clearly shows that the con¬ 
sent that is deemed requisite is that of 
the husband's sapindas. Are we to 
ignore the repeated use of the words 
sapindas and kinsmen on the ground that 
the word “agnate” is in some places used? 
The reasons given and considerations 
adverted to apply equally to cognates, 
i. 0 . binnagotra sapindas, as to agnates or 
sagobra sapindas. In the later oases 
most distinct emphasis is laid upon the 
reversionary interest of the consenting 
kinsmen. 

If the view urged for the Government 
is correct, it would follow that in the 
absence of authority from her husband 
when there are no agnates living the 
widow cannot make an adoption at all. 
A most distant agnate can by giving con¬ 
sent validate an adoption, whereas a very 
near kinsman if he happens to be a cog 
nate, cannot give consent. Is this dis 
tincbion based on any principle ? Though 
under the lavv cognates are postponed to 
agnates, several of the former class are 
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tnora closely related to the deceased 
than many of the latter’class. If the 
consenting cognates are the immediate 
reversioners I fail to sea why their assent 
should not be sufficient. They are inter* 
ested in the protection of the estate and 
it is their reversionary interest that is 
affected. Some relations who are cog¬ 
nates are more directly interested in 
the well-being of the widow and the 
spiritual welfare of the deceased than 
many remote agnate relations. 

There is nothing in these decisions 
which, expressly or impliedly, gives 
countenance, to the theory that in regard 
to consent, cognates stand on a footing 
different from that of agnates. In the 
scheme of the Mitakshara succession, 
cognates are, with the exception of the 
daughter's son. as a body postponed to 
agnates. As the consent of the nearer 
agnates is requisite and sufficient, so the 
consent, on failure of agnates, of the 
Oearer cognates, would similarly validate 
an adoption. The rules laid down in 
the case of agnates, such as the view 
of the majority prevailing, must mutatis 
mutandis apply also to cognates. Judged 
from the standpoint of the particular re¬ 
lation being required to fill the position 
of the widow's natural guardian or to 
possess an interest in the spiritual wel¬ 
fare of her husband, several cognate re¬ 
lations as several agnate kinsmen, may 
be found to lack the necessary qualifica¬ 
tions ; but the test of propinquity from 
the point of view of property will be 
found an unfailing test and a sure guide. 

So far I find no difficulty as this conclu¬ 
sion is fairly deduoible from the rulings 
of the Judicial Committee. The Privy 
Gounoili however, has had no occasion to 
make a pronouncement as regards the 
rank to be assigned to the deceased’s 
mother, his brothers and his daughter’s 
son, if a conflict arises amongst them. 
Although for purposes of succession the 
order is the daughter's son, the 
mother, the father, the brothers, it has 
now been decided that for the purpose 
of giving consent the father comes first. 

The mother, aoooi'din^g to the Ram- 
nand’s case (7) has a pl^^'but the question 
remains: Where does me come *? If the 
mother consents but olie brothers refuse 
or the brothers consent and the mother 
refuses, what will be the result ? In 
this scheme, what is the place of the 
daughter's son ? When the contest has 


reference to limited group, the point may 
present some diffioalfey, and for ah 
obvious reason. Bach one of these rela¬ 
tions, on account of close affinity to the 
widow's husband, holds an important 
position both from the spiritual and 
temporal standpoints ; but in the case of 
remoter kinsmen this element of diffi¬ 
culty does not exist. When the point I 
have indicated has to be decided, the 
observations of the Judicial Committee 
in regard to a family council may pro¬ 
bably furnish a solution. 

One aspect of this question actually 
presented itself in Vadreva Rangna- 
yakamma Gant, v, Ryali Soviasundara 
Rao (2) and it was there decided that 
when the deceased’s brothers assented 
to the adoption, the CDnsent of the 
daughter’s son was unnecessary. I re¬ 
frain from expressing any opinion on the 
actual point decided in it, although I 
must confess, with the greatest respect 
to the learned Judges, that I am unable 
to agree with much of the reasoning 
which supports their judgment. To take 
only one of the reasons, to say that the 
daughter’s son owes no spiritual duty to 
the deceased is against the spirit and 
the letter of the Hindu Law and is 
opposed to Hindu sentiment. I do not, 
however, wish to enter into a detailed 
consideration of the reason, as I am 
generally in agreement with the criti¬ 
cism of this judgment of Rimssam J., in 
Anne Brahmayya v. Chelasami 
Rattayya (1). 

The point that has to be decided in 
the present case however is, there being 
no agnate relation and the neares t cog¬ 
nate relation who under the law would 
be the presumptive reversioner having 
assented to the adoption, does h is con¬ 
sent validate it ? In my opin ion, it 
clearly does. 

I shall now deal with the sixth and 
the last point: Is Kesar Singh a heri¬ 
table bandhu of Anantaram Singh ? 
The following pedigree explains the re¬ 
lationship of the parties. 

(Pedigree next Page 890.) 

It is contended on behalf of the Crown 
that Kesar Singh is not a heritable 
bandhu of the propositus. The con¬ 
tention is based on what is known as 
the '* line theory ' of Professor R^j- 
kumar Sarvadhikari. It is urged on the 
other side that judged by the tests ac¬ 
cepted in the rulings of the highest 
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authority, the appellant is*' entitled to 
succeed and the doctrine formulated by' 

Sarvadhikari, does not find support'in 
the works di the ancient expounders of 
law. 

DHAN SIN^li alias KESU'SINGH 

(wife) 

KAWSALA BAI 


( 

Amznir Bai 
(huBbaud) 
Doka Singb 






f ■ 

Saadara Bai 
(husband) 
Kissen Singh 


1 

Jagannath Singh 
(wife) 

Gaura Bai 

■I 

Ganga Bai 
(husband) 

Bamchandra Singh 


Mohan Singh 
(wife) 
Venku Bai 

/ 

Ananta Bam Singh 
propositus 
(wife) 

Kama Bai. 

— 1 


Padam Singh 


f 


1 

Banjat 

Singh. 


Kesar Singh, Subadra Surji Bai 
adopted Bai (husband) 

son of Itaksbmana Singh. 

Kama Bai 
and 2nd defendant. 

To deal with these contentions it is 
necessary to glance briefly at a few of 
the leading principles in regard to the 
law of bandhu succession. The right of 
bandhus, or kinsmen related to the de¬ 
ceased through females, to succeed, is pri¬ 
marily based upon the text of Yajna- 
valkya which runs thus : 

The wife, daughters, both parents, brothers, 
likewise their sons, gotrajas, bandhus, a pupil 
and a fellow student. Of these, cn lailure of the 
preceding, the next following in order is heir to 
the estate of one who has departed for heaven 
leaving no putra (lineal male descendants). 

Let us now turn to Vijnaneswara*s corn- 
mentary, the Mitakshara, The subject is 
dealt with in Gh. II, Ss. 5 and 6 of 
Mr. Colebrook’s translation of that work. 
On failure of brother s sons, says the 
Mitakshara, S. 5 gotrajas or agnates 
share the estate. Paternal grandmother 
is said to take the inheritance first. Then 
the order of succession is given of 
gotraja-sapindas. By way of parenthesis 
Yijnaneswara says that he is dealing 
in this section with the succession 
samana-gofcra sapindas only as binna' 
gobra sapindas are indicated by the term 
bandhu. The Sanskrit words are. 


' ‘Hbre thiefa ‘ • do'^we ‘ find 'f bho 
definition Of ‘-the Word ‘‘bandhu/^ 
Th'gtt ■ Word i^ used GO ^ ' indicate bhinna- 
gotra sapindas, the opposite of the term 
gotraja-sapindas or ■ samana-gotra-sapin- 
das. S. 5, as I have’ said, deals with 
the succession of gotrajas. In S.< 6, the 
bandhu. succession is dealt with. Ac¬ 
cording to the ^ text of Yajnawalkya 
cited above bandhus take the estate after 
the gotrajas and the order of succession 
among the bandhus is described in S. 6. 
In this connexion it *s unnecessary to 
refer in more detail to this section to 
which I shall return later. 

We have thus seen that the term 
“bandhu’* is synonymous with bhinnagotra 
sapindas or sapindas belonging to a diffe¬ 
rent family (gotra). Who then arO 
sapindas ? . To understand this term, we 
must first turn to Cl. 6^^ of S. 5. It is 
therefore, indicated that “the relation of 
the sapindas ceased with the seventh 
person." But we must bear in mind 
that S. 6 is confined, as I have said, to 
the laying down of the order of succes¬ 
sion of gotraja sapindas. The limit of 
the seventh degree is thus expressly 
stated with reference to gotraja-sapindas 
of the same family. In the Chapter of the 
Mitakshara dealing with inheritance 

(Yyvaharadbayya) the word sapinda as 
it occurs in the expression "bhinnagotra 
sapinda" has not been defined. In 
Acharadhaya (Chapter on the rules oi 
conduct) to which I must now advert, 

Yijnaneswara lays ’ down the rules in 

regard to marriage. 

The author says : 

He should marry a girl who is non sapiuda 
with himself. Non-sapinda means, not his 
sapinda. Sapinda-relatiohship arises between peo¬ 
ple through their being connected by particles 'of 
one body. 

Yijnaneswara here recognizes that the 
word "sapinda" understood in this its ety¬ 
mological sense, may be applied almost 
to all men and it is necessary to limit in 
its signification, to certain definite in¬ 
dividuals. 

Yijnaneswara proceeds to say that 
with the object of so limiting it Yajna- 
valkya has laid down : 

After the 6th ancestor on the mother s and 
after the 7th on the father’s side 

the relationship of sapinda ceases. 

^fnjrT: 

f J 

This text means, says the Commenta¬ 
tor, on the mother’s side in the mother s 
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line after the 5th, on the father's side in 
the father's line after the 7th Cancestor) 
the sapibda relationship ceases. 

By this process we arrive at the mean* 
ing of the word *‘bandhu." In Vyvaharad- 
hyaya we find that bandhus are described 
to be bhinnagotra-sapindas. This is the 
first stage. We then find it stated in 
the Acharadhyaya that the sapinda rela' 
tionship ceases beyond the 5th in the 
mother's line and beyond the 7th in the 
father’s line. This is the second stage. 
Putting these two parts of the definition 
together we arrive at the result that a 
bandhu is a relation belonging to a diffe" 
rent family not removed beyond the 
6th degree in the mother’s line or 
beyond the seventh in the father's line. 
I have so far dealt with the text of 
Vijnaneswara’s commentary upon it. 

I shall now pass on to another text, 
the test of Manu .which reads thus : 

Manu Ch. IX 187. 

which has' been understood sa meaning 
" the property of a near sapinda shall 
be that of a near sapinda.” This is the 
foundation of the. doctrine 'that the 
relation of sapindaship must be mutual. 
I shall illustrate this by the following 
diagram. 

A 


S'a S*1 

I ! 

S-b S-2 

I 

S-3 

I 

D 

I 

S-4 

In this diagram S represents a male and 
D a female. Are S-b and S*4 sapindas of 
each other ? S*b is connected through 
his father and is within the prescribed 7 
degrees from the common ancestor, A but 
S. 4 * who traces descent through his 
mother is beyond the limit.of 6 degrees 
from A. There is, therefore, no mutual* 
ity of sapinda relationship between S-b 
and S-4. This element of mutuality being 
absent, they cannot inherit to each other. 

Let me now apply the rules I have so 
far deduced, to the present case. Dhan 
Singh is the common ancestor, Kesar 
Singh the claimant and Anantram Singh 
the propositus. Kesar Singh claims re¬ 


lationship through his ,mother Gangabai 
and is 5th in descent from Dhan Singh. 
Anantaram Singh traces relationship 
through his father Mohan Singh and is- 
third in descent from the common an¬ 
cestor. The test of degree as well as 
the test of mutuality are thus satisfied. 
If these are the only two tests that are 
to be applied, Kesar Singh’s claim to be a 
heritable bandhu must be upheld. 

This leads me on to a discussion of 
what I have described as the line theory 
of Professor Sarvadhikari. 

Chapter IT. S. 6 of Mr. Golebrooke’s 
translation of the Mitakshara must in 
this connexion be referred to. 

After having dealt with agnates in S. 5 
Yajnavalkya deals with bandhus in S. 6 
He says:— . 

Oil failure of agnates, the cognates are heirs. 
Cognates are of three kinds, related to the person 
himself, to his father or to his mother as is 
declared by the following text*. 

The text of Vridhasatatapa is then 
cited which groups bandhus under three 
headings. 

(1) Atma bandhus, sons of his own 
paternal aunt, sons of his own maternal 
aunt and sons of his own maternal uncle, 

(2) Pitribaudhus, sons of his father’s pate 
rnalaunt, sons ofhis father’s maternal aunt 
and sons ofhis father’s maternal uncle. 

(3) Matri bandhus, sons of his mother’s 
paternal aunt, sons of his mother’s mater¬ 
nal aunt and sons of his mother’s mater¬ 
nal uncle. 

Vijnaneswara then proceeds: — 

Here by reason of near affinity atma bandhus 
are his successors in the first instance, on failure 
of them pitri bandhus; or if there be none, 
matri bandhus. This must be understood to be 
the order of succession here intended. 

Professor Sarvadhikari evolves a theory 
out of this,. He proceeds in this way. 
The bandhus specifically mentioned will, 
on an examination, be found to belong 
to certain families and he infers there¬ 
from that heritable bandhus must he 
restricted to those families. 

The families are the following :— 

(1) The family of the propositus. 

(2) The family of the mother's father 
of the propositus. 

(3) The family of the father’s mother’s 
father of the propositus. 

(4) The family of the mother’s mother’s 
father of the propositus. 

To this Professor Sarvadhikari feels 
obliged to add the cognate descendants 
of the propositus. 
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I shall now sfcabe the five groups of 
bandhus prepared on this basis. 

(1) His (propositus's) cognate descend¬ 
ants), family No. 1. 

(2) Cognate descendants of bis agnate 
ascendants, fafnily No. 2. 

(3) Descendants of his mother’s agnate 
ascendants, family No. 3. 

(4) The descendants of his father’s 
mothers’s agnate ascendants, family No. 4. 

(5J The descendants of his mother’s 
mother’s agnate ascendants, family No. 5. 

In the present Edition of Sarvadhi- 
karis work the bandhus belonging to the 
first three families are termed Atma 
bandhus, the bandhus, belonging to the 
fourth family, pitru bandhus, the bandhus 
belonging to the fifth family, matri 
bandhus. As I hare already said, accord¬ 
ing to this doctrine, a person who does 
not belong to those five families cannot 
be a heritable bandhu. First then wo 
have to ascertain whether applying this 
rule the claimant is a heritable bandhu 
of the propositus. Then we have to 
apply the test of mintuality, that is, we 
have to determine whether applying the 
same rule, the propositus is a heritable 
bandhu of the claimant. 

Now taking the facts of the present 
case, the claimant, from the point of 
view of the propositus falls within the 
five families. Kesar Singh is a cognate 
descendant of Anantaram’s agnate ascen¬ 
dant. But Anantaram, from the point 
of view of Kesar Singh, does not belong to 
one of the five prescribed families. Thus, 
the test of mutuality is wanting. Kesar 
Singh’s claim cannot therefore, be upheld 
if this theory is adopted. The question 
is, does this doctrine find support 
either in any ancient text or ^ recog¬ 
nized commentary. No authority is relied 
on by the learned author. The result of 
applying the rule laid down by hina is to 
further narrow the class of heritable 
bandhus. My remarks are not intended to 

be a criticism of his theory as . 

may be both logical and rational, but it is 
the duty of the Court to interpret and 

apply the law as it stands, and I find no 
justification for accepting the view of 
Professor Sarvadhikari. This rule has 
not received the approval of the Judicial 
Committee. The learned Government 
Pleader invites our attention to three 
cases. The first case he’ relies upon is 
Umaid Bahadur v. Udoi Ckand (7). 
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B in the Diagram above given was the 
claimant in the case and the learned 
Judges held that he could succeed to the 
estate of B, the propositus. This was the 
point decided and so far there is nothing 
in the case to* support the respondent's 
contention. Having held that E can 
inherit, the learned Judges went on to 
say, at the close of their judgment, that 
F would not be a bandhn and no reasons 
are given. This is clearly an obiter 
dictum. It is suggested, and this seems 
to bo the case, that this decision having 
been given at the time Sarvadhikari 
delivered his lectures, the learned Jud^s 
adopted his view and in the illustration 
gave expression to ic. 

Nor did the present question arise in 
Babu Bat v. No,nhu Bam (10), which is 
relied on merely because certain observa¬ 
tions in the previous case Sri Virada Pra^ 
tapa Bagunada Deo v. Brozo Ktshore 
Patta Deo (5) were cited in the judgment. 
To remove any misapprehension, I must 
state that at page 345 [22 C ] certain 
relations are found grouped in five classes, 
and beyond the mere accident that the 
families mentioned by Sarvadhikari are 
also five in number, there is nothing in 
common between the five groups in this 
judgment and the five families of Sarva¬ 
dhikari. 

The third and the last case relied on 
for the respondent is Chinna Pichu Iyen¬ 
gar V. Padamanabha Iyengar (12). The 
claimant in that case is indicated in th® 
following diagram : 
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(Propositus) 
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(Claimant) 
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The claim was disallowed on the 
authority of Utnaid Bahadur v* Udoi 
Chand (9). Napier, J., expressly said 
that he would adopt the view of Sarvadi* 
kari for the reason that XJrtiaid Bahadur 
V. Udoi Chand (9) had never been doubted. 
This view, however, did not oommend 
itself to the other learned Judge, Sada* 
siva Iyer, J., but he agreed with Napier, 
J., in disallowing the claim on the some¬ 
what curious ground that he is generally 
against claims by remote relations and 
that only by legislation the anomalies of 
the present law could be removed. 

I do not think there is any such autho¬ 
rity as will compel us to accept the view 
of Professor Sarvadhikari which finds no 
support in the texts or ancient commen¬ 
taries and which has the effect of unduly 
limiting the bandhus who can inherit. 
Several modern commentators have re¬ 
fused to recognize the dictum of this 
# learfied writer as correct. I need only 
mention Ghose and Sircar Shastri. In 
the table given in Sir Sankaran Nair’s 
edition of Mayne, a person is indicated 
as the heritable bandhu who occupies the 
position of Kesar Singh although in the 
table given in the present edition, which 
is apparently modelled upon Sarvadhi- 
kari, that relatiou is omitted. The sut? 
jeot of bandhu succession was considered 
at some length in Bamchandra Martand 
V. Vinayak Venkatesh (ll). Among the 
tests laid down in the very instructive 
judgment, is not to bo found the test now 
under discussion. Although their Lord- 
ships refer to passages in Umiad Bahadur 
v.r Udoi Chand (9) and Bahu Lai v. Nanku 
^ Bam (lO), as also to the work of Sarvadhi¬ 
kari, there was no necessity to consider 
the present point. 

It has been suggested that as the autho¬ 
rity of Sarvadhikari as an eminent lawyer 
has been recognized by the Judicial Com¬ 
mittee, we must adopt the rule formulated 
by him on this head. I do not think 
that this is a safe guide. Now turning 
to the five families as classified by Sarva* 
dhikari, father's father's sister’s son is 
described as atma bandhu whereas, ac¬ 
cording to the text,'he is a pitru bandhu. 
And again, mother's father's brother's 
' son and mother's father's sister's son are 
according to Sarvadhikari atma bandhus, 
whereas they are according to the text 
matri bandhus. According to Sarvadhi* 
kari again bandhus in the first two 
tamilies must be exhausted before a 


bandhu in the third family can come 
in. This view has been dissented from 
the Privy Council in Muthusami Muda- 
liarv. Simamhedri Muthukumaraswami 
Mudaliar (14l. In that case mother’s 
brother was preferred to father’s father’s 
sister’s son, that is, a relation in family 
No. 3* (Sarvadhikari), was preferred to 
a relation in family No. 2 (Sarvadhikari). 
At p. 409 [19Je/.] their Lordships describe 
a father’s father’s sister’s son as a pitru 
bandhu which is in consonance with 
the text, but is against the view of 
Sarvadhikari. It is noteworthy that in 
Muthusami v. Muthukumarasami (2l), 
which is the decision of the Madras 
High Court affirmed by the Privy Coun¬ 
cil in the last-mentioned case of Muthu- 
sami Mudaliar v. Simamhedri Muthu- 
kumaraswami Mudaliar (14), the group¬ 
ing of Sarvadhikari was not accepted. 
In Vedachela Mudaliar v. Suhramania 
Mudaliar (22) the dicta of Muthuswami 
Aiyar, J., in Muthusami v. Muthu¬ 
kumarasami (21) were approved by the 
Judicial Committee. I have arrived at 
the conclusion that the view of Profeseor 
Sarvadhikari on this point cannot be 
accepted. 

I cannot conclude the discussion of 
this point without adverting to one 
matter which I think is of some impor¬ 
tance. I have said in the course of this 
judgment that, in the case of bandhus, 
sapinda-relationship ceases beyond the 
fifth from the mother and the 
seven from the father. This is re¬ 
peatedly refeired to in the judgment of 
the Judicial Committee in Bamchandra 
Martand v. Vinayak Venkatesh (ll). 
The question in that case was whether 
the plaintiffs who claimed through their 
mother, but who were bhinnagotra 
sapindas beyond the fifth degree could 
inherit. It was held that they could 
not. I refer to this point, because there 
are some observations in the judgment 
which may at first sight seem to imply 
that the limit of sapinda relationship 
in the case of bandhus ceases with the 
fifth degree irrespective of whether the 
claim is traced through the father or the 
mother. The District Judge has held 

that the appellants olaiming through their 
mother and being sixth in descent from their 
common ancestor Timaji Pant were outside the 

(21) [1893] 16 Mad. 33=2 M. L. 3. 296. 

(22) A. L R. 1922 P. C. 33=44 Mad 753 

(P. C.). 
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limits of heritable bandhus recognized by v the 
Mitaksbaia law and had no olaim. 

This svas the view that was affirmed 
by the Privy Council. There is nothing 
in the judgment to suggest that their 
Lordships intended to do away in the 
case of bhinnagotra-sapindas the ,well- 
recognized distinction dependent upon 
whether the claim is traced through the 
father or the mother. The view which 
their Lordships refused to accept is that 
of Golapchandra Sircar Sastri, the view 
which was pressed before the Judicial 
Committee by Mr. DeGruyther to the 
effect that the word “ bandhu *’ includes 
either all cognate relations without any 
restriction or at any rate all cognates 
within seven degrees on both the father s 
as well as on the mother s side. The 

distinction to which I have referred to 
is recognized in all works of Hindu Law 
whether the writer belongs to the school 
of Sarvadhikari or not. It was not sug¬ 
gested in the course of the argument 
before us that such a distinction does 
not exist, but I have considered it neces¬ 
sary to make these remarks as in what 
I have stated I have recognized this 

distinction. 

My conclusion, therefore, is that Kesar 
Singh is a heritable bandhu of Ananta- 
ram Singh and the claim of the Govern¬ 
ment must fail on this ground also. In 
the result the appeal succeeds and it is 
allowed and the suit is dismissed. I agree 
in the order as to costs made by my 

learned brother. , 

Appeal aliOwed. 
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Coutts-Trotter, C. J. & Krishnan, J. 

Veerasami Pillai Appellant. 

V. 

V S. T.N. Chidambciram Chettiar and 
Respondents. _ 

Appeal No. 4i of 1922. Deeded on 28th 

January 192.5, from a decree of the 2nd 

Addl. Sub-J„ Madura, in Original Suit 
No. 73 of 1921. 

Bight cfsult-Where party would “ 

claim apart Jrom conduct oj another man the 

other man Is not liable — Damages. 

Where a certain pro-note was accepted though 
it was void as* contravening S. 26, Paper Currency 
(Act 2 of (1910), and in discharge of that ^o- 
Dote the ogent ol the creditor forged another 


pro-note and thus balsled hiSt principal 
into ^ filiog a suit on. the "gforged jirp-note 
which was dismissed on that ground, aiaa where 
the creditor did hot seek the altematiTe olaim on 
the consideration of'the orginal pro-note, 

Held ; that the loss of the creditor was not 
due to the forged pro-note but t6 his acceptance 
of his original pro-note and therefore the agent 
was not liable for the loss of the debt. 

[P 896 C 2 ; P 897 0 U 

C. V, Ananiakrishna Iyer —for Appel¬ 
lants. . ^ ‘ . 

M. Patanjali Sastri —for Respondents. 

Coutts-Trotter, C. J.*— This case has 
been in a state of confusion frorn the out¬ 
set and it is only at the very last mo¬ 
ment of it that our attention is drawn to 
a point that I am not sure we did find 
for ourselves and which would have ren¬ 
dered about two-thirds of the argument 
unnecessary. I do not blame the Bar ; 
they had to pick out the facts from a 
tangled mess of documents and oral evi¬ 
dence. The judgment of the learned 
Judge is so confused that it is almost im¬ 
possible to discover what he did find and 
what he did nob. However, in'the view 
we take of this case, it is unnecessary to 
scrutinize the findings of fact of the lear¬ 
ned Judge, because, bo all intents and pur¬ 
poses, we may accept them. The facts 
ai^e quite simple.'The plaintiff is a Nattu- 
kottai Ghetti who lives somewhere in the 
Ramnad District and has a branch busi¬ 
ness conduted in his absence by an 
agent at Palni. During most of the 
material time in the suit that agent was 
the 4th defendant. A debt had been in¬ 
curred by the Ist and 2nd defendants in 
the suit to his • predecessor-in-agency and 
two promissory-notes had been given, 
Exs. A and A-1, dated the 12th January 
1912 and 29th January 1912. Those pro¬ 
missory notes were for Rs. 900 and 100 
respectively. After the 4th defendant 
had taken up his position as agent in 
succession to the other man, a very curi¬ 
ous transaction took place. The Ist 
defendant, on^the 4th October 1913, execu¬ 
ted a sale deed transferring a certain 
piece of property to his mother-in-law 
for an expressed consideration of Rs. 
2,000 : and three days later, on the 7th 
October, the same piece of property was 
mortgaged by the mother-in-law to 
the plaintiff through the agent, the trans¬ 
action being carried out on the spot 
by the agent. The consideration 
for the mortgage was expressed to 
be the discharging of the debts evidenced 
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ou tbe promissory notes and a fresh ad 
vanoe of Ks. 403 which, according to the 
evidence, was actually made. The posi* 
fcion apparently was that the original 
debtor, the 1st defendant (beca use the 
2nd defendant is only a member of the 
family brought in under Hindu Law) was 
a well-to-do man and there would be no 
difficulty in getting the money. The 
position of the old woman was that, be¬ 
yond this little bit of property, whiph 
came to her from the 1st defendant in 
circumstances that are not beyond suspi¬ 
cion. she had nothing else in the world 
and apparently her husband was as im¬ 
pecunious as she was. * Undoubtedly the 
transaction was one which the principal 
would be very likely to look at with 
very great suspicion ; and, accordingly, 
when the principal, as in due course of 
time he did, visted Palni, he took his 
agent very much to task for exchanging a 
good security against a very solvent man 
for a very risky mortgage on a piece of land 
entirely problematical in value and said 
to bs of ' much' less value than a rea" 
sonably safe margin would demand. So 
there we have the agent at this stage 
treated as guilty of a breach of duty ; 
aud it may be that, had he then and 
there sued his agent for neglect and 
breach of duty, he would have been able 
to prove that the property was not worth 
as much as the debt, and he would have 
gob damages from the agent for his taking 
Ex. B instead of preserving the liability 
on Exs. A and A (1). But that cause of 
action is gone and hopelessly time-barred. 

There is another suggested causa of ac¬ 
tion and that is a very curious one. 
When the 4th defendant was taken to 
task for releasing the Ist aud 2od defen¬ 
dants he said: 

O ; th;^t i* all right. They qait> aokucw- 
ledge their liability oo.itinuea aud to show you 
that that is so, I will get you a fresh promissory- 
note executed by the 1st defeudaot. 

That he did and that promissory note 
figures in the case as Ex. H. Exhibit H 
has had a touring existence in various 
law Courts and the last pronouncement 
upon it was by the learned Subordinate 
Judge in this case who pronounded it to be 
a forgery, the theory being that the agent 
being frightened because of bis misdeeds in 
regard to Exs. A and A*1 aud B being 
found out sought to appease his prinoi- 
PaI by forging a promUsorynoto purport¬ 
ing to be executed by the original debtor 


the lat defendant. The Subordinate 
Judge went into the matter at enormous 
length, but he entirely overlooked the 
point which cropped up at the end of the 
bearing here which renders the cause of 
action in our view untenable. The cause 
of action is this : 

You represented to me that I was in possession 
of a new document on which I can sue you, the 
Ist and *2ad defendant , without recourse at all to 
the old promissory-notes. 

And thereupon, he says, he brought a 
suit on Ex. H and was damnified owing 
to being lulled into security by the false 
representation that Ex. H was a genuine 
document, forewent his remedy on Exs. 
A and A-1 and let them be time barred. 

It is obvious that, if he provod his case 
at all, he would have been able to say in 
these proceedings on Exs. A and A-1. 

It is quite true that thsse things look on the 
face of the transactions between the -parties to be 
merged in Ex. B and to gone but 1 am not in 
a positiongto show that Ex. B was a fraud and in 
that therefore, the original liability on the 
promissorynote, Exs. A and A-1, was never 
truth andin fact extinguished. 

We will assume that it is right. Speak¬ 
ing for myself, I think it would have 
been right, but there is one trifling flaw 
and it is this : By S. 26 of the Paper 
Currency Act of 1910, 

No person ia British India should draw, accept, 
make or issue any bill of exchange, hundi, 
promissory-not3 or engagement for the payment 
of money payable to bearer on demand 

with certain exceptions ; and the 
effect of the section is to make such 
instruments absolutely illegal. Now, 
what is the position? There are*’de3ision3 
of this Court which, while formally 
settling the principle that such in¬ 
struments are illegal, nevertheless point 
out that in certain cases the payee of 
the promissory-note can nevertheless 
bring proceedings on the original cou- 
sideration. Some of them say that the 
promissory note may be relied upon as 
evidentiary of the original debt and 
consideration. It is unnecessary to 
discuss that matter here, because I do 
not think it arises in this case ; hut I 
should like to guard myself from being 
understood to say that I assent to that 
view of the law without further con¬ 
sideration and direct argument about it. 
But here, what was the j^osition ? If the 
plaintiff could have said : 

You. by your rapresjutations ah.iuf tho 
geuuiuaaa^s of this nota prevautad me from 
soiagVu ^h® coosidaration. 
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then there might be a great deal 
to be said but he has not said 
that. Th6 note is payable to a 
named payee or bearer ; and the 
contention at one time put forward was 
that that was not the mischief that it 
was intended to be hit by the Act. But 
there are several decisions of this Court 
which clearly decide otherwise ; and, 
indeed, speaking with respect, I do not 
see how any Court could decide 
otherwise when it has really looked 
with any care at the statute, what did 
the plaintiff do who, we have assumed, 
has been misled by the defendant’s mis* 
representations about the note ? He 
did not come before the Court and say, 

This is a promisEoiy>Dote bad on the face of it 
and illegal, but it has a perfectly .good con* 
sideration behind it and I ask you to let me sue 
you on that debt. I put in a plaint purporting 
to sue on it and I ask you to let me sue on the 
promissory-notes merely as evidence of the debt. 

He brought a suit entirely framed on 
these promissory-notes and nothing else 
and the District Munsif decided against 
him on the ground that the notes were 
vitiated by the provisions of the Act. 
During the trial I suppose the District 
Munsif must have given him some inti* 
mation of what was in his mind. At 
the trial he did not ask for an amend¬ 
ment of the plaint and he did not ap¬ 
parently amend, or was at any rate 
allowed to amend, only when the case 
came on in appeal. The only conclusion 
is that, assuming the plaintiff to have 
been misled by the false representation 
made to him, assuming that the defen¬ 
dant acted with a fraudulent intent and 
knew that the representations he was 
making were false, the chain of causation 
breaks down. It was not those repre¬ 
sentations that brought the plaintiff’s 
case ill luck, but it was the fact that he 
took an instrument which the law pre¬ 
sumes him to know to be bad on the 
face of it instead of his old remedy, and 
that, having that instrument, he stuck 
to it as his sheet anchor and did not 
attempt to revive the original considera¬ 
tion. I may add that he would have 

been no better off on the finding of the 

learned Judge if in addition to suing on 
the promissory note, Ex. H, he had 
added an alternative claim on the^ con¬ 
sideration for that note for the simple 
reason that the learned Judge in ^ this 
case—and it looks very much as if he 
was right—has found a fact that this 


promissory-note, Ex. H, was forged* 
Therefore the only thing on which he 
could possibly have sued was the original 
consideration of the two old promissory- 
notes, Exs. A and A (l), and it was never 
suggested from first to last of this trial 
that it was any representation of the 
4th defendant that prevented him from 
doing that. In my opinion this appeal 
must be allowed but, in view of the 
revelations of the 4th defendant’s con¬ 
duct, and, I may add, in view of the 
fact that the real point in the case was 
never taken until it had progressed 
several hours, we should not allow any 
costs. 

Krishnan, J. —In this case the facts 
have been very clearly and fully set out 
in the judgment just delivered by the 
learned Chief Justice and it is unneces¬ 
sary to state them again. 

The 4th defendant is sued by the 
plaintiff on the ground that by giving 
him a forged note, Ex. H., he induced 
him to bring a suit on that note and as 
it was forged, he failed on the note and 
incurred the costs of that litigation 
unnecessarily and further that he was 
misled into giving up his claim under 
Exs. A and A (l) for the time being till 
that claim became barred by limitation. 
He contends before us, therefore, that on 
the finding that Ex, H is a forgery he is 
entitled to get from his agent, the 4tb 
defendant, damages calculated partly on 
the costs of the litigation in which he 
failed and partly on the loss he suffered 
by nob being able to claim against the 
1st and 2nd defendants the amount due 
under the notes Exs. A and A‘l. The 
prinicipal difficulty in his way is that 
Ex. H was not a document on which he 
could have based any action at all as it 
is a document rendered illegal by S. 26 
of the Paper Currency Act. Even if it 
had been a genuine document, a suit on 
that document must have failed. That 
being so, it cannot be said that the loss 
of that litigation was due to the action 
of the 4th defendant, in forging the note 
The plaintiff should have seen when he 
got Ex. H that, whether it be a genuine 
or a false one, it was not a document 
on which he could have maintained a 
suit, and, if he brought one, it was due 
to his own fault and I do not see how 
under the circumstances he could turn 
round and say that he lost his litigation 
on account cf the action of the 4th 
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defendant! and that he should be made 
liable for the costs. ' It is contended 
before us that, even if .we treat Ex. H 
as a document on which no action could 
have been brought, still if it had been a 
genuine document he could have asked 
the suit to be converted into one on the 
original cause of action, namely, the 
loans for which Exs. A and A (l) were 
given and got relief against the 1st and 
2nd defendants. The answer to it is 
that if be had taken proper care to see 
what his rights were he could have in 
the very first instance, instead of suing 
on Ex. H, brought the action as he 
might have then done on the original 
loans for which Exs. A and A (l) were 
taken ; Exs. A and A (l) themselves were 
promissory-notes which are hit at by 
S. 26 of the Paper Currency Act and 
hence could not have been sued upon. 
If any loss occurred to the plaintiff, it 
is clearly, therefore, due to his owri 
neglect in not seeing what his rights 
were under the documents which are in 
question here. So far as any claim could 
be based upon the defendant's action in 
taking Ex, B in supersession of Exs, 
A and A*1 and a sum of money advanced 
at the time Ex. B was executed, that 
claim is now barred by limitation ; and 
no suit could be maintained by the plain¬ 
tiff on any cause of action based upon 
the misconduct of the 4th defendant in 
taking Ex. B. It is only if he can sus¬ 
tain bis present action on a ground 
based upon Ex. H that he has got any 
claim at all. As I have already stated 
I do not think that he is entitled to 
base any claim on Ex. H for the reasons 
I have already stated. That being so, 
it is clear that this action as against his 
agent, the 4th defendant, fails. The 4th 
defendant’s appeal must, therefore, be 
allowed and I agree to the order pro¬ 
posed by the learned Chief Justice. The 
suit is dismissed as against the 4th 
defendant. 

Appeal allowed. 
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Rajah Saheb Makabhan Doostan Sri 
Rajah Rao Venkata Kumara Mahipati 
Surya Rao Bahadur Garu, Rajah of 
Pittapuram —Petitioner. 

V. 

Avala Govindayya and another —Res’ 
pondents. 

Civil Revision Petition No. 189 of 
1924, Decided on 11th March 1926, for 
revision of the decree of the Dist. Munsif 
of Peddapuram, D/- 16th July 1923, in 
Small Cause Suit No. 1278 of 1921. 

Lafidlord and Tenant — Eattubadi—No privity 
of contract—Tenant Is liable only for katiubadi 
for land Iti his possession. 

Where there is privity of possession and 
privity of contract the tenants are liable only fo^^ 
the kattubadi for land in their possession ; 11 L* 
W. 623, Bel. on. [P 898 C 1] 

S, Srinivasa Aiyangar and S. V, 
Narayana Aiyar —for Petitioner. 

G. Lakshmanna —for Respondents. 

Judgment, —The plaintiff sues to 
recover the kattubadi on three items of 
land with separate survey numbers, 
separate pattas, separate 'extents and 
separate kattubadis (see schedule to the 
plaint.) 

The‘Defendants Nos. 1 to 6 are said to 
be connected with Items Nos. i and 2 and 
Defendants Nos. 8 and 9 are, it is now 
conceded for the plaintiff, the purchasers 
of item No. 3. Therefore they are 
certainly liable to pay the kattubadi of 
this item separately i. e., Re. 1-11-3. 
Now the plaintiff admits in the plaint 
schedule that he recovered Re. 1-11-2 (in 
two parts of Re. 0-13-7 each) for the 
properties sued for and gives credit for 
the payments though he did not allege 
who paid it. The Defendants Nos. 8 and 
9 said that it is they that paid it and 
produce their receipts. 1 askeo the 
plaintiff to state on affidavit who paid it. 
Ha now admits that Defendants Nos. 8 
and 9 paid it. Thus the Defendants 
Nos. 8 and 9 have completely paid off the 
kattubadi fixed on their items except a 
pie for each fasli. If the claim for this 
pie was proved in the Court below, there 
would have boenia decree against them for 
that amount. But this was overlooked and 
the Civil Revision Petition is tiled for 
setting a joint and several decree ai;ain 3 t 
Defendants Kos, 8 and 9 along with De¬ 
fendants Nos. 1 and 6 for the kattubadi 
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of other items and the claim is sought to 
be substantiated by adding a new plea in 
the affidavit (now filed in response to 
my demand for information as to who 
paid Bs. 1-11-3), that the kattubadis, 
though originally fixed separately were 
afterwards consolidated by an arrange¬ 
ment, a case not set up in the original 
plaint. 

' Both on the ground that the kattu¬ 
badis were fixed separately for the three 
items (according to the plaint schedule) 
and on the ground that the Defendants 
Nos. 8 and 9 are only liable for the 
kattubadi of item 3, by privity of posses¬ 
sion (there being no privity of contract) 
see Venkatusubramciniyam v. Rajah of 
Venkatagiri (l) I dismiss the claim of 
the petitioner against the Defendants 
Nos. 8 and 9 as to Items Nos. 1 and 2 and 
give a decree for 4 pies as to Item 3.^ As 
the petition is frivolous it is dismissed 
with costs subject to the above modifica* 
tion. 

Petition dismissed, 

(1) [l‘.)20J il li. wl 626=66 L 0. 55^ 


f 
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Devadoss and Waller, JJ. 
B. S. Ammani Ammal —Appellant. 


V. 

T, S, Banrjan^aijahi Ammal —Respon¬ 
dent. 


Betters Patent Appeal No. 74 of 1925, 
Decided on 20bh November 1925, against 
the judgment of Phillips, J., D/“ 3rd 
March 1925. 

Specific Relief Act, S, 54.—Openings on 
southern 'side of a house are necessary for 
.comfort in South India—Plaintiff acguxryvg a 
right to light and air ought to he given a 
permanent Injunction. 


The existence of windows and openings on the 
southern wall of a house is necessary for the 
comfort of the inhabitants of the house j for the 
southern breeze is very much valued m South 


India. 


> Where certain windows and the aperture over 
a certain courtyard have been in existence for 
more than 20 years and the plaintiff has acquired 
a right to light and air through the windows 
and the aperture. 


Held : that it is a fit case iu which the plain¬ 
tiff ought to be given a permanent injunction 
restraining the defendant from obstructing the 


windows and the aperture over the courtyaM^ by, 
raising a wall on his land ; 21 M.- 313, Foil. 

[P 899, 01] , 

T* It* Itamdchandra Iyer —for Appel- 

I ' j . I .i 

T. M. Krishnaswami Iyer —for Respon¬ 
dent.' ' 

Judgment. —The plaintiff’s suit is for- .' 
a permanent injunction restraining theo’ 
defendant from interfering with the right , 
of easement to light and air through four 
openings. The Oity Civil Judge decreed'iJ 
the plaintiff’s suit. On appeal Mr. Justice" 
Phillips has reversed the decree of the 
City Oivii Judge and dismissed the plain¬ 
tiff’s suit. The plaintiff has preferred'i 
this Letters Patent appeal. 

The plaintiff's case is that her house 
No. 135 Govindappa Naick Street, George- 
Town, has three windows on the southern 
wall and an aperture over the southern 
wall through which light and air came 
into her courtyard. The windows are 
Nos. 1, 3 and 4 and the aperture is No. 2 
and the windows and aperture have been 
in existence for over 20 years and she 
has acquired an easement for light and 
air through them ; and the defendant, the 
owner of No. 136, is building flush with 
the southern wall and thereby threatens 
to inferfere with her easement right. 

The defence is that the windows were 
put up and the aperture came into exis¬ 
tence only ten years ago and the plain¬ 
tiff has not acquired a right to have free 
access of light and air to her house 
through the windows and the aperture. 
The City Civil Judge, after a careful 
consideration of the evidence and the 
inspection of the plaintiff's house came 
to the conclusion that the windows and 
the aperture had been in existence for 
more than 20 years and that the plain¬ 
tiff had acquired a right to have free 
access of light and air through them. 

*"Mr. Justice Phillips differed from the 
finding of the City Civil Judge mainly 
on two grounds (l). That the roof over 
the court-yard and the sun-shades came 
into existence within 20 years and the 
evidence as to its existence in 1887 was 
disbelieved and that it is difficult to 
credit the evidence with regard to the 
windows. ( 2 ). The City Civil Judge did 
not say anything about the character or 
the trustworthiness of the plaintiffs 
witnesses and consequently there was 
nothing to guide him in estimating their 
evidence. (Their Lordships after setting 
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oab the evideDoe prooeeded.) Taking all 
the circumstances into consideration, 
we have no hasitation in coming 
to the conclusion that the three 
windows and the aperture over the 
courtyard have been in existence for 
more than 20 years and the plaintiff 
has acquired a right to light and air 
through the widows and the aperture. 
The next question is, whether the plain¬ 
tiff is entitled to a permanent injunction. • 

Mr. T. M. Krishnaswami Iyer con¬ 
tended that this is not a case in which 
permanent injunction ought to be granted 
restraining the defendant from putting 
up a wall on his own land. The windows 
are necessary for the convenient enjoy¬ 
ment of the plaintiff’s house. If the 
windows are blocked up» the plaintiff’s 
house would become almost uninhabita¬ 
ble and the aperture over the courtyard 
is necessary for the purpose of light and 
air coming into the plaintiff’s kudam. 
The plaintiff is not bound to remove the 
tiled covering over the courtyard in 
order to help the defendant to put up a 
high y«rall close to it. Even if there was 
no covering over the court-yard, the 
defendant’s wall raised as high as 20 feet 
would materially affect the quantity of 
light and air that would come into the 
plaintiff’s house. As already observed 
the existence of windows and openings 
on the southern wall of a house is neces¬ 
sary for the comfort of the inhabitants 
of the house; for, the southern breeze is 
;very much valued in this part of the 
country. 

We, therefore, hold following the 
principle laid down in Ramanuja Naidu 
v. Apparanji Ammal (l) that this is a fit 
case in which the plaintiff ought to be 
given a permanent injunction restrain¬ 
ing the defendant from obstructing the 
windows and the aperture over the 
courtyard by raising a wall on his land. 
In the result the appeal is allowed, the 
decree of the learned Judge is set aside 
and that of the City Civil Judge is 
restored with costs throughout. 

Appeal allowed. 


Vi) U9U j l M. W, N. 1. 0. 4lT=:ll 

M. L. J. 313. 
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Phillips and Madhavan Naik, JJ. 

Omayachi —Appellant. 

V. 

O. S. Ramchandra Iyer —Bespondent* 

Appeal No. 394 of 1924, Decided on 
18fch March 1926, from the order of the 
Dist. J., West Tanjore, D/- 4-11-1924. 

SxLccesslon Certificate Act, S. 4— Payment of 
dividend by Receiver under S. 64, Pro. Ins. Act 
—S. 4 does not apply — Pro. Ins. Act, S. 64. 

Under S. 64 of the Pro. Ins. Act a creditor en¬ 
tered in the schedule is entitled to be paid his 
dividend out of the assets of the insolvent and 
S. 4 is not applicable to the payment of dividends 
by the Receiver. fP. 899, C. 2] 

T. M. Krishnasioamy Iyer —for Applt. 

M. S. Ramchandra Iyer —for Bespdt. 

Judgment. —This is an appeal against 
an order of the District Judge confirming 
an order of the Official Beceiver requir¬ 
ing a succession certificate from the ap¬ 
pellant before payment of her claim. 
Under S. 64 of the Provincial Insolvency 
Act a creditor entered in the schedule is 
entitled to be paid his dividend out of 
the asset? of the insolvent, and S. 4 of 
the Succession Certificate Act does not 
appear to be applicable to such payments 
because it is only applicable to decrees 
or orders for the payment of debts. In' 
the Civil Procedure Code of 1B82, the 
framing of the schedule under S. 352 was 
deemed to be a decree in favour of the 
creditors as held in Arunachala v. 
Ayyavu (l), but in the Insolvency Act of 
1907, and the later Act of 1920 there is 
no such provision. Consequently, it 
would appear that S. 4 of the Succession 
Certificate Act is not applicable to the! 
payment of dividends by the Beceiver. 
This is only natural, for,*in paying out 
the debts due by the insolvent the Becei¬ 
ver has always to investigate the claims 
and adjudicate upon them. The claim 
has been proved and no other person has 
come forward to claim the same debt. 
The adjudication of the Beceiver is suffi¬ 
cient protection to the estate of the in¬ 
solvent for no further creditor can come 
in to prove against the insolvent’s estate. 

must, therefore, set aside the order 
of the Official Beceiver and allow this 
appeal with costs. The Official Beceiver 
will pay the dividend to the appellant 
and also interest at 6 per cent, for the 
period it has been withheld. 

Appeal allowed. 

[issTj - 
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Phillips and Madhayan Nair, JJ. 

Paidapati Yenlcatanarasu —Plaintiff 
—Appellant. 

V. 

■Viliram Kotayya and others —Defen¬ 
dants—Eespondents. 

Letters'Patent Appeal No. 178 of 1925, 
Decided on 19fch March 1926, from the 
decision of Wallace, J., in Second Appeal 
No. 672 of 1921. 

(o) Civil P. C., Ss. 105, Cl. (2), and 104 (2), and 

O. 43, It, 1 and O. 7, R. 10— Order under O. 7, 

P. 10— Apyeal — Remand — No second appeal lies 
against the order ofj remand—Correctness of 
remand can be raised kn second appeal from the 
decree in suit. 

An order returning the plaint under R. 10 of 
O. 7 is not a decision of the case on a prelimi¬ 
nary point and an appeal is provided against 
such an order under O. 43, R. 1. Cl. (aj and as 
the order passed by the appellate Court be¬ 
comes final under S. 104 Cl. (2), S. 105 does not 
preclude the aggrieved party from disputing the 
correctness of the remand order’ in second 
appeal if he is otherwise entitled to do so : 2 L, 
L. J. 587 ; 33 AIL 479 ; A. J. R. 1926 Bom. 431, 
Rel. on. [P. 900, C. 2, P. 901, C, 1] 

(6) Civil P. C., S. 105 {!)— Appeal front order 
under O. 7, R. 10— Remand ordered on appeal 
—Order of remand does not affect decision of 
case and cannot be questioned In second appeal. 

An order of remand in appeal from an order 
returning plaint under O. 7, R. 10, is not an 
order affecting the decision of the case within 
S. 105 (1) and therefore its propriety cannot be 
Questioned in second appeal under S. 105 (1). 

^ CP. 902, C. 1] 

Ch. Baghava Bao —for Appellant. 

V. Bamadoss —for Respondents. 

Madhavan Nair, J.— The plaintiff- 

appellant sued to establish his right to, 
and to recover possession of, the suit 
land on the ground that it formed part 
of the “ Shroff-Service inam land ” of 
the village. The defendants contended 
that questions relating to Shroff’s Service 
are governed by Madras Act III of 1895 
and that civil Courts have no jurisdic¬ 
tion to try the suit. Accepting their 
contention the District Munsif returned 
the plaint for presentation to the 
revenue Court. On appeal, the District 
Judge, holding that the suit is t^able 
' in a civil Court, set aside the District 
Munsif’s order and remanded the case to 
the lower Court for disposal. The District 
Munsif then gave a decree to the plaintiff 
for possession of the suit lands and past 
profits. This decree was confirmed by 
the Subordirate Judge. In second 
appeal the question as regards the 


jurisdiction of the civil Court to try the 
suit was once again raised and the 
learned Judge, Wallace J., after calling 
for findings from the lower Court, came 
to the conclusion that the. subject- 
matter of the suit fell within ' the pur* 
view of Act III of 1895. He, therefore, 
set aside the decree of the appellate 
Court and restored.the original order 
of the District Munsif returning the 
plaint for presentation to the revenue 
Court. This Letters Patent appeal haS” 
been preferred against the decree passed 
in the second appeal:! setting aside the 
decree of the lower appellate Court. 

The main argument of the appellanfc 
is that, since respondents (defendants) 
did not prefer an ' appeal against the 
order of remand passed by the District 
Judge, they are precluded, under S. 105 
Cl. 2 of the Civil P. C., from disputing 
its validity in second appeal. This is 
met by the reply that the Code does not 
provide for an appeal against an order 
of remand of the nature passed by the 
District Judge in this case, and that the 
respondents can question the correctness 
of that order in proceedings in appeal 
under S. 105, Cl. 1 of the Code. To this 
the appellant rejoins by saying that^ 
since the “ remand 'order ” does not 
“ affect the decision of the case,” the 
respondents cannot invoke the aid of 
such section. The questions arising for 
decision are : (l) Whether the order 
of remand passed by the District Judge- 
in this case is appealable, and (2) whe¬ 
ther the order, if not appealable, is an* 
order affecting the decision of the case 
within the meaning of S, 105, Cl. 1 of 

the Code. ry a o -o i 

The appellant relies on O. 43, 11.1^ 

01. (u) in support of his contention 
that the order of remand passed in 
this case is appealable. This argu¬ 
ment cannot be accepted. Cl. (u) of 
R. 1, O. 43, contemplates an appeal 
from an order of remand under R. 23 
of O. 41. Rule 23 enables the appellate 
Court to pass an order of remand in an 
appeal against a decree in a suit which- 
has been disposed of on a preliminary 
point. In the case before us, the appeal 
before the District Judge was not againstj 
a decree, but against an order passed by 
the District Munsif returning the plaint 
under R. 10 of O. 7. An appeal is pro¬ 
vided against such an order under O. 43, 
R. 1, Cl. (a), and the order, passed by the 
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1 appellate Gonrt beoDmas final under 
5.104,01.(2). It folio i73 that it was 
not open to the respondents to prefer an 
,\ppeil against the order of re-uand 
■passed by the District Judge. This con¬ 
clusion is supported by the decisions in 
Firm Bhaw'ini Sfihii-Ka.mhi Bam 
T. Firm Harbaris Sinyh-Gopal Das (l) ; 
Naubat Singh v. Balieo Singh (2) and 
Nilkanth v, Balvant (3). Section 105, 
Cl. (2) did nob, therefore, preclude the 
respondents from disputing the correct¬ 
ness of the remand order before the 
learned Judge in second appeal if they 
were otherwise entitled to do so. The 
respondents rely on S. 105, 01. (l) in 
support of their right to re-open the 
question as regards the correctness of the 
remand order before the learned Judge. 
S. 105, 01. (l) provides .that : 

No appaal Bhall lie from any order mala by a 
Court in the exercise of its original or aopellate 
iurisdiction ; bab, where a dacrae is appealed 
from any error, defect or irregularity in any 
order, afiecting ths decision of the case, may be 
set forth a« a ground of objection in ths me no* 
randum of appeal. 

The section applies to appealable 
orders. Applying that section, the 
remand order in this c^se could be 
objected to in second appeal if the order 
is one ** affecting the decision of the 
case.” Gases brought to our notice by 
the respondents show that the orders 
referred to in S, 105, Ol. (l) refer to any 
erroneous order which affects the deci¬ 
sion of the case on the merits or other¬ 
wise ; while those referred to by the ap¬ 
pellant show that the erroneous order 
must be an orddr affecting the decision 
of the case on the merits. It is unneces¬ 
sary to enumerate these cases and dis¬ 
cuss them in detail as all of them hare 
been considered in a recent judgment by 
Wallace and Jackson, JJ., in Athamsa 
Bowther v. Ganesan (4) wherein the 
question arose as to whether an order 
sotbieg aside the ex-p:irte final decree 
in a mortgage suit retaining the ex- 
parte preliminary decree therein is an 
orde'r affecting the decision of the 
ease within the meaning of S. 105, 01. (1) 
Civil P. 0. In the course of their judg¬ 
ment, holding that the propriety of such 
an order can be challenged in appeal 
against the decree finally passed in ^tha 

(1) [1920] 2 L. L. J. 537=6^1. 0. 304 

(2) [1911] SJ All. 479=9 I. 0. 656=3 A. I* J. 

12 . 

(3) A, I, U. 1925 Bom. 431. 

<4) A, I. R. 1924 Mad. 890. 


suit, the learned Judges, after referring 

to the oases now brought to our notice, 

make the following observation : 

It is clear that, when the result of the setting , 
aside of the order ha.s been the hearing of the 
suit de novo on its msrit-f, no injnstioa would 
be dona to anyone by tha deoision o£ the case 
and the dual rasalt is not affected. 

Then referring to the merits of the 
case before them they state that : 

8d far from conrting a decision on the merits 
ho (defendaat) is trying to burke such a deoision 
altogether. In such circumstances we cannot 
but hold that an order setting aside the ex- 
parte ffnal decree, while returning the ex-parte 
preliminary decree is an order ‘ affecting the 
decisicn of the case’. 

It ssenis to us that these observations 
made with reference to an order setting 
aside ex-parte decrees may well be ap- 
lied *as tests in considering whether a 
remand of the nature we are deal¬ 
ing with ** affects the decision of the 
case ” within the meaning of S. 105, 
01. (l), Civil P. 0. Does the order in 
question lead to an enquiry and in¬ 
vestigation of the case as a result of the 
enforcement, or does it prevent such 
an enquiry ? In the former case the 
final decision of the case is not affected 
merely by reason of the enquiry being 
held by one Judge rather than another, 
whereas in the latter the rosulb is diffe¬ 
rent. In arriving at a desision as bo 
whether an interlocutory order affects 
the decision of the case within the 
meaning of 3. 105, Cl. (l), Civil P. O., 
the nature of the order in relation to the 
facts of the particular case has to be 
coQsidored. This is what can be gleaned 
from the decisions. Orders setting aside 
ex parte decrees may not, in very many 
cases, as held in Chintamani Dasi v. 
Baghunatk Sahoo (5), Galab Kunwir v. 
Tkahar Das (6), Tasaddiiq Hassain v. 
H.ayat^u,n~nissa (7) and Sandar Singh v. 
Nighiiya (8), bo attackad in appeals in 
the suits ; but if they are of the nature 
mentioned in (GopaJa Chetti v. Subbier 
(9) and Athamsa Bowther v. Ganesan (4) 
they will affect the decision of the case 
and can be challenged in appeal against 
the final decree. 

In the present case the result of the 
enforcement of the remand order was 
the trial of the suit and an adjudication 
of the rights of the parties according to 

(5» [1895] 22 Cal. 981. “ 

(6) [19021 24 All. 454=(19^) A. W, N. 136. 

(7) [19031 25 All. 280=11903) A. W, N. 39. 

(8) A. I. R. 1925 Lab. 456=3 Lah. 94. 

(9» [1903] 26 Mad. 604=13 M. I*. J. 303. 
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fche merits. The eventual decision of 
the case is not affected by it and its 
propriety cannot, therefore, be ques¬ 
tioned in second appeal under S. 105, 
01. (l), Civil P. 0. We must therefore 
set aside the decision of the learned 
Judge and restore that of the Subordi¬ 
nate Judge with costs here and before 
the learned Judge. 

Appeal allowed, 

A. I. R. 1926 Madras 902 

Odgers, J. 

Roy Mus%l Naidu —Appellant. 

V. 


me in second appeal it has been argued 
that a part at least of this Bs. 182 must 
be taken to have been paid towards 
interest. There is no oral evidence on 
the point that has been placed before 
me, but the learned vakil for the appel¬ 
lant relies on what he says is an admission 
in paragraphs 11 and 13 of the written 
statement. In paragraphs 11 and 13^ as 
I read them, the defendant admits that 
Rs. 182 was paid on 17-3-1917^ but he 
says Rg, 159 of it should go towards the 
principal ^as the interest stipulated for 
was only at the rate of 12 per cent, per 
annum which could only absorb Rs. 33. Ho 
is, I think, taking objection to the 
appropriation of Rs. 99 for interest at 
the end of the plaint which has been 
set out above. The question is : Can this 


Thandalam Virasami Reddi and 
another —-Respondents. 

Second Appeal No. 1130 of 1923, 
Decided on 8fch March 1926, from the 
decree of the Disb. J., Ohingleput, in A. S. 
No. 279 of 1922. 

Limitation Act, S. ^0—Words of S. 20 are 
maiidatory—Payment must be made by person 
liable or his agent—Appropriation by creditor Is 
not a payment as such. 

The words of S. 20 are mandatory and interest 
must be paid as such by the parson liable to pay 
the debt or by his agent. An appropriation by 
the creditor to interest is not such an indication 
as would enable a Court to hold that the pay¬ 
ments were made towards interest : (1914) M. 

W. N. 910 ; 31 All. 496 and A. I. R. 1924 Mad. 
123, Rel. on. [P* 9J2, C. 2] 

P. Satyanarayana Rao —for Appellant. 

S. Rangachari —for Respondents. 


Odgers, J. —This is a suit on a 
promissory note. The plaint sets out a 
lending of Rs. 550 to the 1st defendant 
and also that a sum of Rs. 99 for interest 
and Rs. 83 for principal, in all Rs. 182, 
was paid on 17-3-1917, Es. 39-8-0 to- 
wards interest on 1-3-20, etc.; and in his 
account at the end of the plaint he 
shows Rs. 99 credited towards interest 
on 17'3-1917. The defence was ^“at the 
whole amount had been paid and that 
the plaintiff’s suit was barred. This was 
so held by the District Munsif. There 
the contest turned on whether a certain 
endorsement evidencing the payment of 

this Rs. 182 on the back of the pro noce 
was genuine or not and he came to the 

conclusion that it was genuine. 

On appeal to the District Judge this 
endorsement was found to be a forgery, 
but before the District Judge and before 


be taken as an admission that the defen* 
dant paid Rs. 33 out of Rs. 182 towards 
interest ? It is no objection that he paid 
towards principal and interest at the 
same time. 

This has been decided in Ramakrishna 
Annavi v. Pichandi Chettiar (l) though 
there it must be noted that the learned 
Judge held that the evidence of the 
plaintiff’s witness3s showed that pay¬ 
ment was made towards principal and 
interest, and it has been of course estab¬ 
lished in Muthu Pillni v. Maria Su')ida~ 
ram Pillai (2) that there need be no 
writing for the payment of interest. Hut 
it must be pointed out that the words 
of 8. 20 are mandatory and interest 
must be paid as such by the person 
liable to fiay the debt or by his agent. 
The question is then whether any sum in 
this case was paid as interest and as 
such. An appropriation by the creditor 
to interest has been held in Muhammad 
Abdulla Khan v. Bank Instalment Go., Ltd. 
in liquidation (3), not to be such an indi¬ 
cation as would enable a Court to hold 
that the payments were made towards 
interest. I do not think there is here 
any evidence from which I can say that 
any portion of Rs. 182 was paid as 
interest by the person liable to pay the 
debt and that therefore the lower 
appellate Court was right and * the appeal 

must be dismissed with costs. 

Appeal dismissed. 

(Ij A. I. R. 1924 Mad. 123. ^ 

(2) [1914J M. W. N. 910=26 I. C. '507=16. 

M. L. T. 605. . . r T 

(3) [1909] 31 All. 495=2.L C. 379=0 A. L. 

611. 


1926 Sambasiva V, Vekkatarama (Ramesam, J.) Madra* 903 


A. 1. R. 1926 Madras 903 

Ramesam, j, 

A, G, Sambasiva Iyer —Plaintiff Ap¬ 
pellant. 

V. 

Venkatarama Iyer and others Defen¬ 
dants—Respondents. 

Second Appeal No, 893 of 1923, Decid¬ 
ed on 20th January 1926, from a decree 
of the Dist. J., East Tanjore, in A. S. No. 
194 of 1922. 

^ (a) Transfer of ^Property Act, S. 55 (4) (6)— 
Money left by vendor with vendee to satisfy credl- 
tor of vendor and not accepted by the creditor is 
unpaid purchase money—Purchaser tn execution 
of the right of such unpaid money is entitled to a 
lien. 

A sold his property to B and left a part of 
purchase money, to be paid to 0 in satisfaction 
of a pro-note executed by A in his favour. B 
ofiered the amount to C but it ^ras refused, C 
got a decree against A on his pro-note and attach¬ 
ed the balance amount kept with B. In the suit 
by 0 to recover the amount claiming a lien on 
the property sold : 

Beld : that the amount was unpaid purchase 
money and not unaccepted purchase mouey. C 
was entitled to a lien on the property. 

[P. 903, C. 2] 

5{< (6) Beglstration Act, S. 17— Transfer of right 
to a mortgage — Jieglsh-atlon fs necessary. 

The right of a mortgagee can be transferred 
only by a registered instrument : 41 M. L. J. 267 
and 41 M. L. J. 453. Bef. iP. 904, C. 1] 

(c) Transfer of Property Act, Ss. 100 and 5S 
—Charge and mortgage—Charge is not transfer 
of pioporty. 

The distinction between a mortgage and a 
charge seems to be that whereas a mortgage 
amounts to a transfer of property, a charge does 
not amount to one. [P. 904, C. 1] 

^ (d) Begtstratlon Act, S. 17— transfer of charge 
^Registration Is not necessary. 

The assignment of the charge not being a 
transfer of property need not be made by a regis¬ 
tered instrument. [P. 904, C. 1] 

(e) Transfer of Property Act, S. 8 —Transfer of 
lien. 

Where the right to unpaid purchase money i^ 
purchased at Court sale, the lien for unpaid pur' 
chase money also goes with it to the purchaser 
and S. 8 is no bar. [P. 904, C. 2j 

(/) Civil P. C., O. 21, Pr. 46 and bi—Charge 
Is moveable property. 

A charge is not immovable property but a 
moveable property within the meaning of R. 46. 

fP. 904. C. 2] 

r. S. Bamastvami Iyer —for Appellant* 

N. Sivarama Krishnief —for Respon¬ 
dents. 

Judgment. —The facta of this case 
may be stated as follows ; 

One Peransbalaohetti owed the pre¬ 


sent plaintiff a sum of money on a pro¬ 
missory note, dated 13th November 1913. 
The said Perambalaohetti sold some of 
his properties on 16th October 1914 to 
Doraiswami Iyer, the father of the defen¬ 
dants and left Rs. 660, out of the purchase 
money in the vendee’s hands with instruc¬ 
tions to remit the same to the plaintiff 
towards his promissory note debt. 
Doraiswami Iyer remitted Rs. 625 to the 
plaintiff on 11th December 1925, bul the 
plaintiff refused to accept the amount on 
the ground that more sum than what 
was remitted was due. He afterwards 
institutad a suit against Perambalachetti 
on the promissory note and obtained a 
decree and in execution of that decree be 
attached the debt due to Perambala from 
Doraiswami Iyer, consisting of the un¬ 
paid purchase-money with interest and 
purchased it himself. He now sues to 
recover the amount claiming also a lien 
on the suit properties. Unless the lien 
is upheld, the plaintiff’s suit would be 
barred by limitation. 

The District Munsif held that as the 
amount was remitted by Doraiswami 
Iyer to the plaintiff and the plaintiff 
refused to accept it, it is not unpaid 
purchase-money but it is only unaccepted 
purchase-money and the plaintiff is 
not entitled to the lien. With this view 
of the District Munsif, I do not agree 
assuming that the allegations of the 
plaintiff are true. It is true that Dorai¬ 
swami Iyer has followed the instructions 
of his vendor and has remitted the 
amount to the plaintiff. If Doraiswami 
Iyer has not chosen to inform the vendor 
of the fact that the amount was returned! 
and of his readiness to pay it to the' 
vendor himself, I do not see how it' 
ceased to be unpaid purchase-money. 1,' 
therefore, think that the ground on 
which the Munsif decided against the 
plaintiff cannot be accepted. 

On appeal, the District Judge confirm¬ 
ed the decree of the District Munsif on 
another ground. He refers to Moti Lai 
V. Bhagwan Das (l) and says that the 
present case is covered by that decision. 
He comes to the conclusion that the 
plaintiff is not entitled to any charge 
relying on that judgment. I think the 
ease has been entirely misunderstood by 
the learned District Judge. That case 
far from being against the plaintiff is in 

a) [1909] 31 All. 443-^3 L C. 497=6 A. U J 

645. 
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his favour. That case only lays down 
that where a plaintiff attaches a portion 
of the purchase-money due to his judg¬ 
ment-debtor, under a sale-deed by him, 
he cannot cause the property to be sold 
without previously bringing the debt to 
sale and purchasing' it himself. The 
plaintiff in this case has followed the 
course indicated in that decision. 

The learned vakil for the respondent 
Gonceaes that the judgment of the :Dia- 
trict Judge, in so far as it rests on Moti 
Lai V. Bhagwan Das (l), cannot be sup¬ 
ported but he seeks to support the. decree 
on other grounds. His contention is that 
the charge has not been validly transfer¬ 
red to the plaintiff. He relies on 
Kunchith apatli am Pillai v. Palamali 
Pillai (2) and Elumalai Ghetty v. BaXa- 
krishna Mudaliar (3). The former case 
only says that the charge must be 
assigned by a proper conveyance. The 
latter cise only decides that where a 
promissory nob© has been ondorssdi 
right to an equitable morfcgige connected 
with the promissory note does not pass 
! by the endorsement. 

j It seems to be now settled that the 
'right to a mortgage can be transferred 
only by a registered instrument: see 
Balagurmoorthy Ghetty v. Nagalu Ghetty 
ii) and Official Beceiver, Trichinopoly v. 
Lakshman Aiyar (5): but I do not think 
that these cises help the respondent. In 
the present case we have not got to do 
with a mortgage, but only with a charge. 
“Oharge" is dehnecl in S. 100 of the Trans¬ 
fer of Property Act thus : , , = 

Where immovable property...is by act of parties 
or bv operation of law made security for the pay¬ 
ment ot the money to another, aud the 
does not amount to a mortgage, the latter p.,rsoa 
is said to have a charge on the property. 

The distinction seems to be that where 
13 a mortgage amounts to a transfer o 
property, a charge does not amount 
jne. If there is no transfer of 
able property, the assignment of tne 

shares need not be made by a registered 

r* , f T'hfl rio'ht to the debt being 

instrument. ina iigno uu - j 

an actionable claim can ^e transferr 
only by an instrument in ^“ting under 

S. 130 of the Transfer of property Act. 
In the present case we have an >°3tr“ 
ment in writing, namiely^jyiej^ll^^ 

M. W. 103. A 

(3) A. I. R. 192-2 iUd. 344 = 14 iqi = 

(4) [132L] 41 J- 2^' — 

03 I. C. 473={1‘-^^1) W. N. 60-. 

(aj nOJi] 41 M. L. J. 453=553 1 C, /52. 
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ficate issuSdibylrhe Court.'- It is conceded 
by the learned vakil for the respondent 
that the sale certificate need not be 
registered with reference to the excep¬ 
tions of S. 17 of the Registration Act. It 
seems to follow that the right to the 
charge passes a,long with the debt. 

The learned vakil for the respondent 
relies on a dictum in Penumeta Subbaraju 
V. Veegesena Seetharmaraju (6). and oon^ 
tends that S. 8 of the Transfer of Proper¬ 
ty Act does not apply to Goiirt sales. 
The passage relied is not quite intelligible 
to me. I do not see why, under S. 8 of 
the Transfer o£ Property Act, the vendor s 
lien does dot pass with the right to the 
money. It is true that S. 2 \d) of the 
Transfer of Property Act provides that 
the Act does not affect transfer by oper¬ 
ation of law. But in the present case 
the contention of the appellant does not 
seek to affect the effect of the execution 
sale. The effect of applying S. 8 is tc^ 
strengthen the sale certificate by transfer¬ 
ring the lien along with it. I am, there 
fore, of opinion that the right to the 
lien passed under S. 8 of the Transfer of 
Property Act along with the debt. 

It is next contended that tbe execu¬ 
tion proceedings which culminated in 
the sale certificate to the plaintiff were 
irregular and cannot operate to transfer 

the right to the lien 0 vil 

ulaintiff. He relies on O. 21, E. 64, Uivi 

p. 0.. and contends that the charge is 
immovable property within the meaning 
nf that rule and not moveable property 
within the meaning o£ B. 46. The appel- 
llnt in reply relies on a decision in 
Nataraja Iyer Indian of 

Tinnevelly (7). That decision related to 
a mortgage and was followed by the 
Allahabad High Court in Lai Umrao 
Singh V. Lai Singh (d). The respondent 
contends that these decisions cannot bo 
regarded as good law after the other 
decisions above referred to by me whioh 
held that a right to a mortgage can be 
transferred only by a registered instru¬ 
ment, being immovable property. It is 
unnecessary for me to express any 
opinion here whether these decisions are 
correct in so far as they apply to morfc* 
gages. But I do not see any reason to 
doubt their correctness so far as they 

(6) L1915J 39 MadT 283=28 I. C. 232=(19i5) 

M, W, N. 174. 

(7) [1911] 37 Mad. 51=22 M. L. J. 105=13 1. 

C. 91=(i911) 2 M. W. N. 590. 

(8) A. I, B. 1924 All. 793=46 All. 917 
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relate to charges which do not amount 
to mortgages or transfers of immovable 
property. 

I am, therefore, of opinion that the 
attachment was correctly made under 
O. 21, li. 46, but. apart from this. I think 
it is not open to the defendant to raise 
<luestion 3 relating to the regularity or 
otherwise of the execution proceedings 
taken by the plaintiff against his judg¬ 
ment-debtor. The proceedings are final 
between the plaintiff and Perambala and 
whether they are regular or irregular, 
the title to the debt and the charge have 
passed to the plaintiff, and it is not open 
to the defendant to question the plain* 
tiff’s title on the ground of mere irregu¬ 
larity in the execution proceedings. 

The result is I must hold, that the 
plaintiff is entitled to the lien on the 
facts alleged by him in the plaint and 
the ground given by the Courts below for 
dismissing the suit cannot be supported. 
As the first Court did not go into the 
merits of the case, but only tried two 
preliminary issues, the case will go back 
for being regularly tried on the merits. 
The appeal is, therefore, allowed, the 
decrees of the Courts below are reversed, 
and the suit is remanded to the District 
Munsif’s Court for disposal according to 
law. The costs here and in the lower 
appellate Court will be paid by the 
respondents and the costs of the first 
Court will abide the result. The Court- 
fee paid by the plaintiff here and in the 
losver appellate Court will be refunded to 
him. 

Appeal allowed. 
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Odgers, J. 

(Komatidur) Srinivasacharlu and others 
—Appellants. 

V. 

(ffodur«) Munirathna Naidu —Respon¬ 
dent. 

Second Appeal No. 1046 of 1923, Deci¬ 
ded on 16th February 1926, against the 
decree of the Sub^J., Ohittoor, in A. S. 
No. 40 of 1922. 

(a) Minor — Decree agatnst^Setttng aHde^ 
Oros$ negligence. 

The failure to put forward a ralid defence at 
the trial la gross negllgenoe. fp 905 C 9] 


(6) Civil P. C,, S. 100—QnesHon of law—Gross 
negligence. 

Whether particular facts found constitute gross 
negligence is a question of law. [P 905 C 2] 

G. V. Anantakrishna Iyer and T. K. 
Srinivasa Thathachariai — for Appel¬ 
lants. 

B. Somayya —for Respondent. 

Judgment.—This is a suit to declare 
that a certain decree in O. S. 327 of 1925 
is null and void and not binding on th^ 
plaintiff or his properties. The plaintiff 
was a minor in that O. S. and bis mother 
was his guardian-ad-litem. This suit is 
brought by the plaintiff who is still a 
minor with his maternal uncle as his 
guardian-ad-litem. The Munsif dismissed 
the suit. The Subordinate Judge 
allowed the appeal holding that there 
was gross negligence on the part of the 
minor’s mother in not presenting a 
defence to the suit in O. S, 327 
of 1925. The mother put in a 
written statemei^t, Rxbibit D, 
in which she pleaded that the minor’s 
father was only a simple mortgagee and 
not a mortgagee in possession and there¬ 
fore the 3rd defendant (the minor) could 
not be liable in a rent suit. She did not 
instruct anybody to appear for her or 
appear herself in person at the time of 
the hearing though she afterwards filed 
an application to set aside a decree that 
had been passed ex-parte against her 
minor son. 

Now the only question that arises in 
this case is whether the failure to put 
forward a valid defence at the trial is 
gross negligence. This point is covered 
by the decisions in Punnayydh v, Ftran- 
na (l) and VenJcata Lakshmi Kantaraju 
Garu V. Peda Venkata Jagannatha Paju 
Garu (2),to which decision 1 was a party. 
It has been held in L. P. Appeal 2 of 
1925 that in these cases it is only a 
question of law in so far as the facts 
found constitute gross negligence. The 
finding of the learned Subordinate Judge 
is that the facts did constitute gross 
negligence and he is undoubtedly right. 

The second appeal must, therefore, be 
dismissed with costs. 

Appeal dismissed. 


(1) A. 1. R. 1922 Mad. 278 -45 Mad, 425. 

(2) A. L R. 1924 lUd. 281. 
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Full Bench 

Ooutts-Trotter, O. J.» Phillips, 
Kbishnan, Beasley and Madhavan 

Nair. JJ. 

Tiruvengada Mudali Accused Ap* 
plicant. 

V. 

TripuTasunddri Antmal CoEQijlainant 
—Opposite Party. 

Criminal Revision No. 490 of 1926 and 
Civ. Rev. No. 66 of 1925, Decided on 15th 
February 1926, referred for orders by 

the S. J.. North Areot, on 28th July 1925. 

(a) Penal Code, S. 499, Scccep, 8 and 
Illustration—Privilege defined In Exceptions is 
exhaustive—Libellous statements in ^ complaints 
are not absohUely privileged—Good faith is neces~ 
sari/: 36 Mad. 216;.37 Mad. 110 Overruled. 

The privilege defined by the exceptions to 
S 499 must be regarded as exbauelive as to the 
cases which they purport to cover and recourse 
cannot be had to the English Common Law to 
add new grounds of exception to those contained 
in the statute. A coniplainant making libellous 
statements in his complaint is not absolutely 
protected so far as criminal proceedings are con¬ 
cerned. Under the 8th exception and the 
illustration to S. 499 the statements are pri¬ 
vileged only -when they are made m good faith : 
36 Mad. 216 and 37 Mad. 110 Overr^nled; 14 
Mad, 913, Di&t. ^09. C. 1] 

(b)^ Interpretation of statutes — Codifying 
statute—Penal Code Is codifying statute complete 
In Itself—Earlier case law can be referred to only 
to find true Interpretation of and not to add to 

a codifying statute. . j- 

The Indian Penal Code is meant to be a codi¬ 
fying statute, as a statute intended to be complete 
in itself with regard to the subject-matter with 
which it deals. No doubt a codifying statute 
doesnot exclude reference to earlier case-law on 
the subject covered by the statute for^ the 
purpose of throwing light on the true inter¬ 
pretation of the words of the statute where they 
are, or can be contended to be, open to 
constructions, but it cannot be argued that 
matter outside of the statute can be invoked, 
not by way of construing its provisions but of 
adding something to it which is admittedly not 
to be found within it. CP- 90S, O. 

J. c. Adam—ior the Crown. 

A. S. Sivahaminatha7i’-‘A^rci\GU5 curJ®. 

Waller, J.— This is a reference by 
the Sessions Judge. North Areot. Pe¬ 
titioner filed a complaint against three 
persons charging them with oSenoes 
under Ss. U8 and 323. Indian Penal 
Code. In that complaint he described 
the first of them as being the paramour 
of the second, the description being quite 
unnecessary for the purpose of the com¬ 
plaint, which had itself been preferred 
as a counterblast to a prior complain 
presented against the complainant by 
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one of the persons defamed. Respon* 
dent thereupon charged petitioner with 
defamation. The Sub-divisional Magis¬ 
trate convicted hina. The Sessions 
Judge has made a reference to this Court, 
pointing out that the conviction is illegal 
in view of the deoisiou iu tb IdutKu~ 
sami Naidu (l). That decision follows 
the well-khown case in In te Venkata 
Beddy[2), in whio^ it was ruled that 
neither party,witness, counsel nor Judge, 
could be held lialjle for defamation on 
account of words written or spoken in 
any proceeding before a Court recognized 

bylaw. The Judges remarked : 

We do not think that that a statement m a 
complaint which initi ates a proceedmg should 
be held to be entitled to less privilege than other 
statements made by parties in the subsequent 
stages of the proceedings. ‘jomplamt is 

false, then the defendant would be entitled to 
prosecute the complainant for preferring a false 

charge. 

I must confess that I am unable to see 
the force of the last argument in a ease 
like this. This is not a case in which 
the charge is that the substance of 
complaint itself is defamatory. What 
is charged is that, into a complaint of 
house-trespass and hurt, a malicwus and 
irrelevant libel has been introduced. 
To suggest that the defamed person s 
sole and sufficient remedy is to prosecute 
the complainant for bringing a false 
complaint of house-trsspass and hurt is 
to dVive him of any remedy whatever 
against the defamatory statement. The 
other argument is based on Vmkata 
T> f2) I have elsewhere in 

No 218 of 1925 expressed the 
Jew that it must now be held that the 
aiifhorifev of fchat case has been severely 
sh Jen by a later ruling of this Court: 
GojMl Naidu y. King-Emperor {i). The 
earlier case was based on the Common 
Law of England ; but it was pointed 
out in the later that the Criminal Law 
of India must be looked for in the Penal 
Code and that the Common La^ of 

England should not be imported into it. 

The 8th Exception to S. 499, 

Penal Code, refers to what are described 
as "accusation." The illustration ap¬ 
pended to the exception shows that m 
that term are included complaints to 
Magistrates, which are. the refore, entitle d 

' ( 1 ) C19I2] 37 Mad. 110=14 :I. 0. 757=11 

M,-L. T, 431. rt T T ■* _ 14 . 

(2) [1912] 36 Mad. 216=23 M. 

^ I. C. 667=(1912) M. W. N. 576 (F. ^). 

/3) A I. K. 1923 Mad. 523=46 Mad. 605 (P. B ). 
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tp^no more than the limited privilege 

granted by the exception: 

ilt is the duty of a C ourt to accept, if that can 
be done, the illustratio ns given as being both of 
relevance and of value in the construction. of 
the text: Md. Syedol Arif jin v. Yeoh Oot Qark (4). 

Reading together Exception 8 and its 
illustration, there can, I think, be no 
doubt as to the contruction of the text 
that the privilege accorded to persons 
who make c^^mplaints to Magistrates is 
of a limited character. If the privilege 
accorded to the complaint itself is not 
absolute, libellous statements made in 
the course of it are entitled to no greater 
protection. The law has, in my opinion, 
been correctly laid down in Satish Chan¬ 
dra ChaJcravarti v. Bam Doyal De (5), 
which expressly differs from the view 
hitherto taken in this Court. It is not 
for us to overrule the decision of 
another Bench of this Court, but it 
seems to me that, in the light of Gopal 
Naidu V. King-Emperor (3), the decision 
relied on by the Sessions Judge requires 
reconsideration. I would, therefore, refer 
to a Full Bench the question whether a 
defamatory statement made in a com' 
plaint to a Magistrate is absolutely 
privileged. 

Madhavan Nair, J. —I am also of 
the opinion that in view of the dcision 
in Gopal Naidu v. Kuig-Emperor (3). the 
case In re Muihuswami Naidu (1) 
requires reconsideration. I agree to 
the reference proposed by my learned 
brother. 

Opinion of the Full Bench. 

In this case the petitioner filed 
a complaint against three persons 
charging them with offences of simple 
hurt and house-trespass under Ss. 323 
and 418 of the Indian Penal Code. In 
that complaint he described two of them 
as being paramours. Thereupon he was 
charged with defamation and was con¬ 
victed. The Sessions Judge referred the 
case to the High Court on the view that 
the decision in In re Muihuswami Naidu 
(l) following In re Venhata Beddy (2) 
established the position that statements 
such as that on which the conviction 
was founded were absolutely privileged. 
The oorreotneas of the ruling in In re 
VenJcata Beddy (2) has uudoubtedly been 
questioned in the Full Bench case. Oopal 

~ (4) [19163 43irA. S60-=39 ITC. 401=11916) 

S A. 0. 676 (P. C.). 

(6) [1940] 48 CM. 388=59 I. O. 143=34 0, I*. J, 

04=4« 0 . w. K. 0834 (a a). 
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Naidu V. King~Emperor (3). The learn¬ 
ed referring Judges, therefore, very 
rightly took the view that the matter 
should bo settled and that a Full Bench 
should reconsider the question and decide 
whether In re Venkata Beddy (2) was 
rightly decided. 

We do not think that any useful pur¬ 
pose would be served by an exhaustive 
examination of the authorities such as 
was made by Mookerjee, Offg. Chief 
Justice, in Satish Chandra Chakravarti 
V. Bam Doyal De (5). It is not contes* 
ted that the general trend of the Madras 
and Bombay authorities is to regard such 
statements as absolutely privileged and 
that the Calcutta and Allahabad Courts 
have taken the opposite view that the 
privilege is qualified only and should be 
taken as confined to the exceptions ap¬ 
pended to S. 499 of the Indian Penal 
Code. The Rangoon Court also has 
recently in MacDonnell v. King-Emperor 
(6) adopted the Calcutta view. Our task 
is to consider the words of the statute 
and to say whether it leaves it open to 
the accused to contend that it is not 
exhaustive of all the cases of i^rivilege 
which can be put forward. The sugges¬ 
tion is that the statute only concerned 
itself with cases of qualified privilege 
conferred by the English Common Law 
on Judges, advocates, parties and wit¬ 
nesses. 

Two propositions appear to us to be 
indisputable on the facts of the case as 
stated. The first is that the petitioner 
cannot bring himself within any of the 
exceptions to S. 499 for the simple 
reason that there is a finding against 
him that the statement that he made 
was not made in good faith. The only 
exception to the Indian section under 
which he could bring himself is the 8th 
and that expressly lays down that the 
privilege conferred by it on persons 
wiio prefer accusations against others 
extends only to those who make them 
in good faith. The second proposition 
(and the Crown does not contest it) is 
that) if the Common Law of England is to 
be held to apply to this case, the action 
of the petitioner would be absolutely 
privileged. The words of the section 
itself as distinct from the explanations 
and ^oeptions are quite clear in their 
definition of what is prima facie to be 
regarded as defamatory : 

(6) A. I. ]^X946 Rang. 346=3 6X4, 
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Whoever.makes or publishes any 

imputation concerning any person, intending 
to harm, or knowing or having reason to beiieve 
that such imputation will harm the reputation 
•of such person, is said, except in the cases here- 
inalter excepted, to defame that person. 

We have next to consider the decision 
in In re Venkata Reddy (2) which 
was a considered pronouncement of 
the then Chief Justice, Sir Arnold 
White, and two other Judges and it 
lies upon us closely to scrutinize the 
grounds on which that decision was based 
before we venture to dissent from it. As 
we follow that reasoning, it is based 
mainly on two considerations. The first 
is that it was not to be inferred that the 
framers of the Indian Penal Code intend¬ 
ed to depart from the English law which 
is substantially reproduced in the statute 
unless they did so expressly or by neces¬ 
sary implication ; the second, that, as 
the code confined itself to dealing with 
cases of qualified privilege, it might be 
supposed that its authors intended to 
leave the provisions of the English Com¬ 
mon Law regarding absolute privilege 
intact. The first line of reasoning is 
summarized in the observations of the 
Chief Justice at page 222 (36 ilf.) of the 
report : 

it is not to be supposed that tbe framers of the 
Penal Code had not before their minds the doc¬ 
trine of the English law with regard to the 
question of absolute privilege: pnd it seems to 
me that, in dealing with a matter of such impor¬ 
tance, if they had intended to exclude its applica¬ 
tion, they would have made their intentioa clear 
and would not have left it to be a matter of nega¬ 


tive inference. 

The second line of reasoning is of 
course closely allied to the first but, as it 
seems to us, it is based on a misappre¬ 
hension. Although S. 499 is silent a.s to 
absolute privilege, the code as a whole 
is not : for it confers absolute privilege 
by S. 77 on a Judge “ in the exercise 
of any power which is, or which in goo 
faith he believes to be, given to him ny 
law.” That perhaps is a wider 
than is given to an English ^ » 

Ijecause there are expressions m the 
English cases which lend colour to the 
view that the existence m fact of juri 
diction and not merely the honest belief 
in the possession of jurisdiction is a con 
dition precedent to the privilege. Eut 

the first line of reasoning IS nob a-^noxi- 

OU 3 bo this'objection and raises 
of gravity and importance, is nn~ 

doubtedly remarkable that the draftsman 
of the statute who must have been 


familiar with the English Oommon Law 
made no reference to the position of 
witnesses or advocates nominatim but 
confined himself to the perfectly general 
language of the 8bh and 9bh exceptions. 
The inference drawn in In re Venkata 
Beddy (2) was that it was inconceivable 
that the statute should have been silent 
on such obvious topics unless it meant to 
leave the English Common,Law relating 
to-them intact. That is a line of reason¬ 
ing which seems to us to be. wholly 
inapplicable to a codifying statute and 
the Indian Penal Code is obviously meant 
to be a codifying statute, an expression 
which may sufQcienbly for our present 
purposes be defined as a statute intended 
to be complete in itself with regard bo 
the subject-matter with which it deals. 
Indeed the very title * Indian Penal 
Code ' involves the conception of a 
codifying statute. As we understand 
the principles of construction applicable 
to such matters, a codifying statute does 
not exclude reference to earlier case-law 
on the subject covered by the statute for 
the purpose of throwing light on the true 
interpretation of the words of the statute 
where they are, or can be contended to 
be, open to rival consbruebions. We are 
unaware of any instance other than the 
present where it has been argued that 
matter outside of the statute can be 
invoked not by way of construing its 
provisions but of adding something to it 

which is admittedly 
within it. We agree with Sir Arnold 
White, Chief Justice, that these mattersj 
must have been present to the nund ofi 
the draftsman. We differ from him in! 
the inference to be drawn from bhe| 
silence of the statute regarding them. Itj 
seems to us inconceivable that that 
silence can be interpreted otherwise than 
as a deliberate refusal to incorporate thatj 
part of the Common Law of England 

into the law of India. 

In re Bamaswami Aiyar (7), a decision 
to which one member of this Court was 
a party, was cited as authority for the 
proposition that the Common Law of 
England could be imported into t^he 
Indian Penal Code and render acts that 
would prima facie be offences under the 
Code into acts not criminal or punish¬ 
able. That was a case of a conviction 
under S. 341 of the Indian Penal Lode 
for wrongful restra int and the res rai^ 
" ( 7 ) 44 Mad. 913=61 I. 0. 652. 
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w&s held nofi to be wrongful within the 
meaning of the section because the res* 
traint exercised in that case would not 
be civilly wrongful by the Common Law 
of pngland. The Court therefore thought 
itpelf entitled to treat the word ‘ wrong* 
fully ' as meaning ‘ tortiously ’ and it is 
not disputed that the law of this country 
with regard to torts must in the main 
be ‘guided by principles derived from 
English Law and English cases. The 
English authorities relied upon in 
that case were relied upon merely for 
the proposition that a restraint in such 
circumstances as there appeared would 
not be tortious in English Law. It may 
very well be that a consideration of 
English Law was excluded by the defini¬ 
tion of * wrongful restraint ’ contained 
in 8, 339 of the Indian Penal Code, 
which was not brought to the notice of 
the Court and that therefore the case 
was decided on a wrong footing. Be that 
as it may, the case is not an authority 
for the proposition that the English 
Common Law can be imported into an 
Indian statute unless words are used which 
necessarily refer the Court for their 
interpretation to the English cases defin¬ 
ing what is to be considered as a civil 
wrong. 

We are, therefore, of opinion that the 
privilege defined by the exceptions to 
8. 499 of the Indian Penal Code must 
be regarded as exhaustive as to the cases 
which they purported to cover and that 
recourse cannot be had to the English 
Common Law to add new grounds of 
exception to those contained in the 
jstatute. At the same time we desire to 
guard ourselves against laying down any 
principle wider than that necessitated by 
this reference. The reference relates to 
the position of a complainant and the 
8th exception and the illustration to 
it show clearly that the exception 
was meant to apply to complain¬ 
ants. The question of privilege that 
may attach to an advocate or a wit'^ 
ness is not before us and we express 
no opinion as to whether it might or 
might not be possible to distinguish their 
positious. In the next place the question 
referroii related solely to criminal pro¬ 
ceedings against a complainant and we 
say nothing as to how fax he may be pro¬ 
tected from civil proceedings. It no 
doubt seems anomalous that it should be 
a possible view that a man should be i^- 


teoted against civil proceedings but still 
exposed to a criminal prosecution ; but 
we do not exclude the possibility, should 
the question arise hereafter, of that being 
the necessary conclusion from the fact 
that the criminal law of India is codified 
and the law of civil wrongs is not. We 
refer this case back to the Divisional 
Bench with the expression of opinion| 
that no absolute privilege attaches to the] 
statement madein this case. It will be 
open to that Bench, before whom the 
matter comes on revision, to consider 
whether the Sub-divisional Magistrate 
was right, on the footing of qualified pri¬ 
vilege alone attaching to the statement 
made in this complaint. 

Finally we desire to say this, that the 
divergence of judicial opinion on the 
subject referred to us and the allied 
subjects discussed in the argument is so 
great that we venture to suggest that 
further legislation defining for this coun¬ 
try the limits of privilege, whether abso¬ 
lute or qualified, is eminently desirable. 

Reference answered in the negative. 
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Odgers and Madhavan Kair, JJ. 

Sultan Abdul Kadir and others — 
Plaintifls—Appellants. 



Mohammad Esuf Rowther and ano- 
th ei—Defendants—Respondents. 

Letters Patent Appeal No. 4 of 19‘H 
Decided on 27th July 1925, from the" 
judgment of Spencer. O. 0. J.. in Second 
Appeal No. 940 of 1921. 

CivU P. C., O. 6. R. 17—P(aln/ bas^d cn 
io exclusive ownershtp was aUotced to be amended 
to be based on claim of co^trnershtp^ 

WherepUintifl's suit for partition bas.i ca 
exclusive ownership was bound to fail, 
allowed to amend the plaint so a> to base hi< 
claim on oo-ownership. [X' 0 i] 

A, Krishnasnami Iyer—for \pnel- 
lants. 

K. V. Krishnastcami lyer—ior Resivm- 

dents. 


*1 . * • an appeal froi; 

the judgment of the learned Ofticiatin 
Chief Justice in S. A. No. 940, c 
1921 which was in turn an appeal fror 

the Second Additional J udge’a Court o 
Taujore, 
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The matter came before us some¬ 
time before the vacation when we heard 
arguments at considerable length. We, 
however, deferred giving judgment in 
view of representations that were made 
to us that there was a strong probability 
of the parties coming to terms. We were 
informed just before the beginning of the 
vacation that these negotiations bad 
broken down and we, therefore, posted 
the case for fresh argument after the 
vacation. 

The litigants are Muhammadans, the 
Plaintiffs Nos. 1 and 2 being the children 
and the 3rd plaintiff the wife of one 
Sheik Muhammad Rowther. The defen¬ 
dant is the brother of Sheik Muhammad 
Rowther uncle,of the present male xffain* 
tiff'. The subject of the litigation is 
certain property and this has been a 
fruitful subject of controversy between 
the parties or their ancestors in the past. 
In O. S. No. 15 of 1905 Sheik Muhammad 
Rowther through . whom the plaintiffs 
claimed filed a suit against the present 
defendant his brother for disturbance of 
his possession of the suit property. The 
defendant pleaded that the property 
was not the exclusive property of the 
plaintiff’ but belonged to the whole family, 
the plaintiff’ being entitled only to a 
quarter share. The plaintiff put the 
defendant on his oath which defendant 
took and the suit was thereupon dismiss¬ 
ed without trial. Ten years afterwards 
in O. S. No. 38 of 1915 one of the daugh¬ 
ters of a sister of the family sued her 
uncles and aunt for a partition of her 
share. The present plaintiff was the 
5bh defendant in that suit and the pre¬ 
sent defendant was the 6th defendant. 
The plaintiff contended that he was the 
owner of the property as did also the 6th 
defendant, but the Court finding that the 
property belonged to the 5bh defendant 
who is the present plaintiff, the suit was 

dismissed. 

Now the present suit is O. S. No. 502 
of 1918 and this is a suit, to use a neut¬ 
ral berm for the present, for recovering 
the three-quarters share belonging to the 
plaintiffs. The plaint recognizes that 
owing to the litigation in O. S- No. 15 of 
1005 the plaintiff cannot now say that 
ho is entitled to the whole property and 
the question before us has been first, 
whether the plaint is in fact one for par* 
tibion of property aud whether the suit 


is barred by reason of O. S. No. 15 of 
1905. There is no doubt that the suit 
of 1905 was based on ownership and 
Mr. K. V. Krishnaswami Iyer's argument 
for the respondent in this case is that the 
suit is also based on ownership. The* 
plaintiff failed in the suit of 1905 because 
he failed to prove that the whole of the 
property was his'or that the property 
was entirely his. The learned Officiating 
Chief Justice in his judgment observes 
that the suit does not purport to be a 
suit for partition of the property between 
co"owners. I think what the learned 
Chief Justice means is that the plaint is 
practically a plaint for the recovery of 
the property (minus a certain proportion) 
on the score of ownership residing in the 
plaintiff'. On a consideration of the mat¬ 
ter which speaking for myself has caused 
some difficulty, I am not prepared to say 
that the learned Officiating Chief Justice 
was wrong. If that is so, i. e., if the 
suit of 1905 in which the plaintiff claim¬ 
ed the whole and if the present suit of 
1918 in which without claiming the 
whole he still bases his claim on his 
ownership are so regarded, there can be 
no doubt that the suit of 1905 bars the 
plaintiff’s claim in the present suit. This 
seems to have been the opinion of the 
learned Officia'ting Chief Justice basing 
his judgment on Muhammad 
Abdul Rahman Rowther (1). He thought 
however, that on the plain admission, by 
the appellants that a suit for partition, 
if properly constituted, would liQ, the 
proper course to take was to allow an 
amendment of the plaint and for the 
plaintiffs to be allowed to rectify the 
mistaken course on which they have. I 
think plainly, embarked. I do not dis¬ 
guise that my first feeling was that a 
proper decision had been come to by the 
learned District Munsif and Subordinate 
Judge. The judgment of the District 
Munsif particularly strikes me as lumi¬ 
nous and exhaustive. But I see the diffi¬ 
culty and inconvenience which even if 
the state of the pleadings allowed it this 
course would have entailed. It seems no 
doubt that there are ladies in this family 
who are entitled to shares and who are 
now at present on the record and if we 
divided this property now among the 
plaintiff and the defendant in whatever 
proportions, it is extremely likely that 
we should be embarrassing these ladies 

"■(I) A. I. R. 1923 Mad. 257=46 Ma.d. 135. 
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, in the recovery of their proper shares. I 
think, therefore, if I may say so with 
respect, that the proper course was fol* 
lowed by the Officiating Chief Justice 
and that this Letters Patent appeal must 
I be dismissed with costs. 

Madhavan Nair, J. —I agree. The 
facts of the case are somewhat complica¬ 
ted but for the purpose oif this Letters 
Patent appeal the real question requir¬ 
ing consideration is whether the plaint 
in the oa^e is one for partition of the 
suit property between the plaintiff and 
the defendant as oo-owners thereof. The 
parties are Muhammadans. The plains 
tiff’s case is that the property is abso¬ 
lutely his own and that, since the defen¬ 
dant asked for two-eighths of that pro¬ 
perty in O.S. No. 15 of 1905, he is willing 
to let him have that portion, with the 
result that according to him he is now 
entitled to claim six-eighths, i. e., the 
^ remainder of the suit property. A peru¬ 
sal of the plaint clearly shows that the 
plaintiff has based his title on his exclu¬ 
sive ownership, then the allegations in 
the plaint would certainly be different ; 
the plaintiff will not allege that the pro* 
party is exclusively his own. A suit for 
partition based upon plaintiff’s exclusive 
ownership of the property is admittedly 
barred in view of the decision in O. S, 
No. 15 of 1905. However, it is conceded 
that the plaintiff has a cause of action 
for asking for partition on the ground of 
oo-ovvnership. The learned Officiating 
Chief Justice has, therefore, allowed an 
amendment of the plaint. In this view, 
it becomes necessary that the sisters of 
the plaintiff who are alive and their 
children, if any, will have to be made 
parties to the suit. The learned Officia¬ 
ting Chief Justioe has given specific 
directions that this should be done and 
that the defendant should be allowed to 
alter his written statement in whichever 
way he pleases. In ray opinion, the 
course adopted by the learned Officiating 
Chief Justioe, if I may say so respectfully, 
is certainly right. The Letters Patent 
appeal must, therefore, be dismissed with 
costs. 
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F ull Bench 

Kbishnan, Rambsam and Beasley; JJ. 

C. 5. Govindaraja Mudaliar —Plaintiff 
—Appellant. 

V. 

Alagappa Thamhiran and others —De¬ 
fendants—Respondents. 

Original Side Appeal No. 5 of 1921, 
Decided on 24th March 1926, from the 
order of Devadoss, J., D/- 27th September 
1923. in C. S. No. 539 of 1921. 

^ ^ Civil P. C., 0. 1, jR. 3 — Several leases 
granted by trustee—One suit to set aside all leases 
by receiver:^ against all lessees Is not bad : for 
muUi/ariousness. 

A suit brought by a receiver of temple proper* 
ties to sdt aside a Dumber of leases graoted by a 
previous trustee of the temple, of various portions 
of one bioch of property, to difierent tenants 
separately on different dates and to recover the 
portions so demised from them respectively, is 
not bad for misjoinder of parties and'causes of 
action : 11 Mad. 106 and 45 Cal. Ill, Bel. on; 40 

All. 7, Dtst. {Case law discussed.) [P 912, C 2] 

Krishnan, J .—Though R. 3 in terms applies 
only to joinder of .defendants it impliedly refers 
to joinder of causes of actlou also : 45 Cal. Ill, 

Foil. 

It is desirable where there are co nmon ques¬ 
tions of law or fact to decide, that thev should 
bi decided in one suit rather than iu many to 
avoid possible contlict of decisions. Iti the case 
of several alienatioas by a single individual which 
are all alleged to bo improper it is better that 
they should all bo before tho Court at once to 
secure a proper decision as to ail of them : 7 

Mad. n. C. R. 'idO. Foil. [P 912 C 1. 2J 

Rami-safn, J .—Although a mere unity of title 
is uot enough to save a suit from the mischief 
of inuUifariousQoss, but where the ’unity of the 
title iu the plaiutifi is coupled with the fact that 
his predecessor was a Umitei owner or a person 
under a disability, such as a minor or the idol of 
a temple and the alienations were made by a 
guardian or the trustee of the temple such a fact 
makes the plaintiffs suit one in respect of the 
same matter. fp 

K. S. Krishnaswami Aiyangar and A, 
Kandaswavii Mudaliar—lor Appellant. 

K. Krishnamachariar und V. N^arasimha 
Aiyangar—lor Respondents. 

Krishnan, J, —The question referred 
to the Full Bench is whether 

a suit brought by a receiver of temple properties 
to sat Aside a number of leases granted bv a pre- 
vious trustee of the temple, of rvarious portions of 
one block of property, to difierent tenants sepa¬ 
rately on different dates and to ^over the ikt- 
t\ons so demised from them respectively is bad 
tor misjoinder of parties and causes of action. 

In a suit brought under S. 92 of the 
Code of Civil Procedure to remove the 
trustee and to frams ^ scheme etc^ ' 
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plaintiff was appointed receiver and was 
directed to recover the temple properties. 
The suit properties are held by the vari¬ 
ous defendants under several leases all 
for 99 years granted by the trustee. 
Plaintiff claims that it was beyond the 
powers of the trustee to grant leases for 
such a long period and seeks to invalidate 
them on that ground and to recover the 
properties ejecting the defendants. Defen¬ 
dants urge, among other pleas, that the 
alienations are valid in the circumstances 
alleged by them in their written state¬ 
ments and that in any case plaintiff 
cannot recover possession but only got 
the term reduced to 2L years or such 
other period as the trustee was competent 
to grant. These are two of the questions 
that arise in the case which are common 
to all the defendants. The question re¬ 
ferred for our opinion has obviously to bo 
decided on the allegations in the plaint 
and on the provisions of the Code of Civil 
Procedure as it now stands. The prin¬ 
ciple rule we are concerned with is O. 1, 
R. 3 which allows the joinder in one suit 

of a number of defendants 

against whom any right to relief in lespect of 
or arising out of the same act or transaction or 
series of acts or transactions is alleged to exist 
jointly, severally or in the alternative, where 
if separate suits were brought against such per¬ 
sons any common question of law or fact would 
arise. 

There is a considerable difference bet¬ 
ween the language of this rule and that 
of S. 28 of the Code of 1882 which was 
the previous law on the point. The rule 
is now in accordance with the English 
Rule R. S. 0.0. 16. R. 4. The older 
authorities are, therefore, not of much 
force now. though they are still useful 
guides as Justice Davar observes in 
Umahai v. Bhaw Balivant 0-). Though R. 
3 in terms applies only to joinder of 
defendants it impliedly refers to joinder 
of causes of action also as held by the 
learned Judges of the Calcutta High Court 
in Hamp.ndra Nath Boy v. Brajendra 
Nath Das (2). They have referred to the 
English authorities on the point and as 
I entirely agree with them, it ^ is 
unnecessary to refer to such authorities, 

again. ^ u f i 

Two conditions are necessary to be tul- 

filled for the application of O. 1, R. 3, 
namely, that the relief claimed should 

Uom. 358—3 I.O. " 105=11 Bom. 

I..R. 499. 

(2) C19'20] 45 Cal. 111=27 C-L.J. 158=41 I. 

C. 944=21 C.W.N. 791. 
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arise from a series of acts or transactions, 
the word ‘‘series” implying that there 
must be some common question of law or 
fact arising in the suit. There is nothing 
in the rule that confines it to a single 
cause of action. Now it seems to me 
that both the conditions above stated are 
fulfilled in the present case. I have 
already mentioned above the two common 
questions that arise for decision. There 
is unity of title in the plaintiff as he 
claims as the proper present represen¬ 
tative of the temple estate to set aside the 
alleged improper alienations of the pre¬ 
vious trustee. The series of transactions 
impugned are the various 99 year leases 
granted by the previous trustee. They 
are all similar and depend for their vali¬ 
dity on the powers of that trustee. They 
form, in my opinion, a series of trans¬ 
actions within the meaning of R. 3. I 
think the rule applies to this case and 
that the suit is not bad for multifarious- 
ness. While on the one hand we should 
not allow the Court to be embarrassed by 
the joinder of a number of totally un¬ 
connected controversies in one suit, we 
should not unduly restrict the scope of 
the rules regarding the joinder of parties 
and causes of action, so as to lead to un^ 
necessary multiplicity of suits. If any 
inconvenience is felt by the joinder of a 
number of causes of action, it is always 
open to the Court to take action under 
O. 2, R. 6. It may be that the plaintiff 
can bring a separate suit against each 
lessee but that is no reason why he 
should be driven to do so. O. 1, R. 3 
itself contemplates the possibility of 
separate suits. It is desirable where 
there are common questions of law or 
fact to decide, that they should be de¬ 
cided in one suit rather than in many to 
avoid possible conflict of decisions. In 
the case of several alienations by a single 
individual which are all alleged to be 
improper it is better that they should all 
be before tbe Court at once to secure a 
proper decision as to all of them. These 
are the observations made by the Full 
Bench in Vasudeva Shanbhaga v. Kuleadi 
Narnapai (3) and they are still of value 
as guidicg principles. 

The next Madras case referred to is 
the case Mahovied v. Krishnan (4). In 
that case the learned Judges pointed out 
that in the suit by the junio r members o f 

(3) 7 RI.H.C.R. 290. 

(4) [1888] 11 Had- lOG. 
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a tarwad to recover a number of tarwad 
properties improperly alienated by the 
Karnavan, the primary ground of action 
was the interest vested in the plaintiffs 
to the whole of the property in suit and 
that there was unity of title and the 
claim arose from the same cause of action 
though there were numerous alienees un* 
connected with one another holding the 
various items in suit. This principle has 
consistently been followed in this Court 
and in suits by reversioners, by adopted 
sons, and by oo-parcenera for partition, 
the joinder of any number of alienees is 
permitted without any objection on tbe 
ground of misjoinder. The same view is 
taken in Calcutta. In Nutido Kumar 
Nasker Banomali Gayan (5) following 
tbe ruling in Ishan Chunder Hazra v. 
Bameswar^ Mondol (6) it was held that a 
lessee could bring a single ‘action against 
his lessor and a number of subsequent 
lessees from him for ejectment and that 
it was not bad for misjoinder. The point 
was again elaborately considered in 
Ramendra Nath Boy v. Brajendra Nath 
Dass (7) where the corresponding rules of 
the Supreme Court and the English 
authorities on them are referred to at 
length. I entirely agree with the view 
expressed by the learned Judges in that 
case regarding the principle of the appli* 
oability of 0.1, R. 3. The case in Afzal 
Shah v. Lachmi Narain (8) was cited on 
the other side. But it seems to me that 
the scope and effect of O. 1, R. 3 has not 
been properly considered in it. If the 
case was one of an owner of property 
suing to eject a number of wholly uncon¬ 
nected trespassers on different portions 
of his property, as their Lordships say it 
is on p. 11, it would be bad for misjoinder, 
for it is difficult to bring it under O. 1, 
R. 3. It is in that view quite different 
from the present case as the defendants 
here are all lessees holding under similar 
leases given by the trustee and the plain- 
tiff is seeking to set aside all of them on 
the same ground. 


For the reasons stated above, I would 
hold that the suit is not bad for mis¬ 
joinder of parties and causes of action 
and answer the question referred in the 



( 8 ) 


C1903] S9 Cal. 871. 

[1897] 24 Cal. 8Sl. 

[1920] 45 Cal. 111=21 O.WJ7. 794=41 1 
C. 944=27 C,L.J. isa 

[1918] 40 All. 7=42 LC. 856=15 A. L. J. 
609* 
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negative. As no other point has been 
decided by the trial Judge and as, I 
think, he is wrong in the view he haa 
taken, and, as the parties agree to such a 
course, I would set aside his order and 
direct him to proceed with tbe further 
trial of the case. The costs of this appeal 
will be disposed of by the trial Judge in 
his final decree. 

Ramesam, J. —This is an appeal fron> 
the order of our brother Devadoss, J., 
sitting on the Original Side. Tbe appel' 
lant before us is tbe plaintiff. He is tbe 
receiver of Sri Komaleswaram Temple 
properties appointed by order of 'Court- 
dated the 27th July 1920, passed in 0. S- 
No, 429 of 1916, on the file of the High 
Court. In that capacity he sues for re¬ 
covery of certain properties belonging to 
the temple on the ground that tbe vari¬ 
ous leases under which the respective 
defendants are in possession and which 
were executed by or in favour of the 
former trustee are voidable at the in¬ 
stance of the present plaintiff. Defen- 
•dants 1 and 2 are 'interested in Plot 18.. 
Five other defendants are interested in 5 
other distinct plots. Defendants 6 and 7 
are interested in 2 plots and Defendants 
8 and 9 in another plot. A preliminary 
issue was framed : ** Is the suit bad for 

misjoinder of parties and causes of aotfon?’* 
This was first argued. The learned Judge 
held that the frame of the suit was bad 
for multifariousness and he passed an 
order giving leave to the plaintiff to pro¬ 
ceed with the suit against such one of the 
defendants as he may choose and with¬ 
draw it against the others. The plaintiff 
appeals. 

In Vasud$va Shanbhaga v. Euleadi 
Namapat (3), it was held that a suit 
brought against a number of alienees of a 
deoMsed member of an undivided family 

rill ® property ille- 

by him is not bad for 

X V. Ensh- 

nan W the suit was brought by the junior 

member of a tarwad agaiLt the karnavan 

and his alienees ; the plaintiff prayed for 

e removal of the karnavan ; for a de¬ 
claration that his alienations are invalid 
against the tarwad and for possess^n Lf 

wliefs ?t ^ °‘ber 

k;i ‘be suit was 

not bad for multifariousness and the 

^rliercase was followed. There were 
oLrver“““'- ^"‘‘’“^wami Aiy.r, J,. 
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In our judgment, it ii;iak3s no difference whe¬ 
ther th/e right enforced is that of a co-parcener or 
a reversioner, for the object in both is to reduce 
to possession a vested interest as well in property 
illegally alienated as in the p-operty held by the 
managing member or by the tenant for life. In 
the view that the primary ground of action is the 
interest vested in possession as regards the whole 
of the property in suit, there is a unity of title, 
and the claim made is one in respect of the same 
cause of action. 

In Abdul V. Ayaga (9), the same view 
was again taken, the suit being for a de¬ 
claration that alienations by the karna- 
van were not binding on the tarwad. It 
was said there is no reason why a decla¬ 
ratory suit should be treated differently 
from a suit for possession inasmuch as the 
title to be adjudicated upon was the same 
in both. In Byathamma v. Avulla (10) 
dt was held that the suit by a karnavan 
to recover properties given away by a 
former karnavan was not bad for multi¬ 
fariousness. So much is this doctrine estab¬ 
lished in this Court that in A. S. No. 132 
of 1896 (unreporfced), it was held that a 
reversioner was bound to include all the 
alienations made by a widow and ques¬ 
tioned by him, in one suit so that a 
second suit would be barred under S. 43 
of the Code of Civil Procedure. This 
case was considered in Dampanubo- 
yina Gangi v. Addala Ramastvami (ll) 
Bhashyam Aiyangar, J., observed: 

It purports to be based upon a course of deci- 
sioQS in this presidency in which it was held that 
a suit relating to various properties in the posses¬ 
sion of different defendants who claimed under 
different alienations made by a widow or by a 
karnavan or the managing member of a tarwad 
or a joint Hindu family, is not open to the 
objection of misjoinder of defendants and of 
causes of action, when the piaintiff’s ground of 
title to all the properties included in the suit is 

the same. A person suing for partition of 

an estate or for an estate which has devolved 
upon him by inheritance may so shape his 
plaint as to base it upon a single cause of action, 
the various defendants being joined as parties in 
possession of the estate. Further, under S. 28 
Civil P. C. relating to the joinder of different 
persons as defendants, it is open to a plaintiff to 
join as defendants various persons against whom 
the right to relief is alleged to exist, whether 
jointly? severally, or in the alternative in respect 
of the same matter. 

Ife would be noted that the phrase in 
respect of tlie same matter oocuri ing 
in this section, is wider than the phrase 
“ in respect of the same cause of action” 
occurring in S. 26. Civil P. C., relating to 
the joinder of different persons as pl^- 

(9) ”[1889J 12Trad7234. 

(10) [1892] 15 Mad. 19. 

<11) [1902] 25 Mad. 736—12 M. L, J. 103. 


tifis in the same suit. In Ishan Chunder.i 
Hazra v. Rameswar Mondol (6) it was 
held, following the decision of this-.Court 
Vasudeva Shanbhaga-iY. Kuleadi Narna~ 
Pai (3). and Mahomed v. Krishnan {4) 
that 

In a suit for ejectment against several defen¬ 
dants who set up different titles to various parts 
of the land, claimed, there was only one cause of 
action. ' 

and it was observed that in England in 
an action in ejectment all the parties in 
possession are ^joined. Under - the 
English Law, the persons to be made 
defendants in an action in ejectment, i.e., 
to be named in the writ, are all the 
persons in possession of the land sought 
to be recovered, and the persons who 
have a right to defend an action of 
ejectment are not only the persons 
named in the writ, but also any person 
who is in possession by himself or his 
tenant (Rr. 112 and 113; pp. 494-98 
Dicey’s “Parties to an action ” Edn-of 
1870). As to cases in which different 
persons are in possession of diff‘ei*ent 
portions of the property, the rule laid 
down in Cole on ‘ Ejectment * (p. 76) is 
as follows. 

When the tenements claimed and the tenants 
thereof are numerous, it is frequently advisable 
to bring two or more distinct .ejectments rather 
than one action against all of them for the whole 
of the property. Tho exercise of a sound discre¬ 
tion and judgment on this point may sometimes 

save much trouble........Whether the action 

is based only upcn one cause of action or not 
will depend upon the frame of the plaint in a 
suit for ejectment and not upon the answers to 
the suit, which may be set up by the defendants. 
Even if the plaint is not based upon one and the 
same cause of action, yet if the relief that is 
claimed severally against the different defen¬ 
dants be in respect of the same' matter, S. 28 
Civil P. C., will save it from the objection of 
multi fatiousuess. 

In'my opinion, the above sentences 
qouted from Dampanaboyina Gangi v. 
Addala Bamaswami (ll) though strictly 
obiter dicta, a<^ the point in that case is 
as to applicability of S,43 (now 0.2, R. 2), 
lay down the correct principle on the 
question of multifariousness. Indar 
Knar v. Guv Prasid (2), Mazhar Ali 
Khan v. Sajjad Husain Khan (13) ; 
Ishan Chunder Hazra v. Rameswar 
Mondal (6) and Nando Kumar Nasker v. 
Banomali Gayon (-5) are other decisions 
laying down the same principle. In 
Ishan Chunder Hazra v. Rameswar 
Mondal (6) the Court observed. 

'ILij [1889]' 117X11733—(1889) A.W.n7 283. 

(13) [1902] 24 All. 358—-(1002) A. W. N. 85. 
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The cause of action, namely, what the plaia-^ , 
were bovuid-to prove in order' to succeed was 
that tKey ware the rever&ipners of B^arhpaaihayi- 
in,.regard to this property and rthat, the claim 
\ 7 as hot barred by limitation.The dofoudants then 
could raise any answer they thought fit to get 
rid of the olaim ; but the causa of action was one. 

jWh’ibever difficulty one may feel as to 
whether the cause of action in such cases . 
is the same, certainly it ought to be 
held that they relate to the same matter 
as pointed out in Dampanaboyina Gangi 
V. Addala Rainaswami[iX). The same 
remarks apply to Niindo Kumar Nasker 
V. Banomali Gayan (5). All these cases 
were followed in Parbati Kumoar v. 
Mahmud Fatima (14). Now it may be 
said and there is some force in the con¬ 
tention that a mere unity of title is not 
enough to save a suit from the mischief 
of multifariousness. For instance, if 
several properties belonging to A the 
owner of a land have been trespassed 
upon by different persons at different 
times, can it be said that * A may bring 
one suit in ejectment . against all the 
trespassers ? 1 find some difficulty in 

saying that a single suit will lie : (vide 
Afzal Shah v. Oachmi Narain (8) cited 
by Devadoss, J.). But where the unity 
lof the title in the plaiatiff is coupled 
with the fact that his predecessor was a 
limited owner or a person under a dis¬ 
ability, such as a minor or the idol of a 
temple and the alienations were made by 
a guardian or the trustee of the temple 
such a fact makes the plaintiff’s suit one 
in respect of the same matter. It may 
be that in the trial of such a suit the 
total income of the property vested in 
the widow, the minor, the idol or the 
manager of a joint family or tarwad has 
to be considered and all the circum¬ 
stances of the owner or the institution 
have to be taken into account in judging 
the question of the justifying necessity 
in considering the various alienations 
sought to be impeached. The possibitity 
of the necessity of such an enquiry is 
probably the unifying element which 
makes the suit relate to the same matter. 
The case of the trustee of a temple was 
always regarded in several respects 
similar to that of a guai’dian of an infant, 
heir or manager of a joint family. (See 
for instance Kontvar Doorganath Roy v. 
Jg aw Ghundar S ah (15). Mr.^Krishnama- 

~{H) [19073 5^0 AU. A. \Y.‘N, ati— 

4. A. L, J, 121. 

(16) [1876] 3 Oal. 341=4 I. A. 53=3 Sar. 

C81. (P. C.) 


Govindaraja v. Alagappa (Ramesam, j.) 

naraelv, what the plain- chariar appearing fox^tho. the .. re^pon 
ve i!i order to succeed was' dents^onteh^ed^fiholigh ‘ this principle i: 


correct in a .suit for possession by a 
reversioner, it will not apply in a suit 
for declaration. I do not see any reason 
why there should be a distinction made 
between a suit for declaration and a suit 
for possession. The case in Abdul v. 
Ayaga (9) already cited is a case where 
the plaintiff sued for declaration only. 
The present Civil P. Q. though it does 
nob use the words “ the same matter ” 
as in the Code of 1882, refers to a 
transaction or a series of transactions 
the object being to widen the scope of 
the cases permitting joinder. In A. S. 
No. 78 of 1911 (unreported) a suit by the 
trustee of a temple to set aside two 
alienations of the former trustee was 

held nob to be bad for multifariousness 

« 

and the decree was reversed and the 
suit remanded by Sankaran Nair and 
Spencer, JJ. 

None of the above authorities have 
been cited before the learned Judge. 
He relied upon a passage in Seturatnam 
Aiyar v. Venkatachela Goundau (16). No 
question of mulbifariousn'ess was raised 
in the case. Before the Privy Council 
the plaintiff himself complained that 
evidence relating to one item should nob 
nob have been used against him for 
other items. The Privy Council obser* 
ved that he himself was responsible for 
the joinder and ought not to complain. 
I, therefore, hold that the suit is not bad 
for multifariousness. The order will, 
therefore, be reversed and the suit sent 
hack for disposal according to law ; and 
I agree with my learned brother Kri- 
shnan, J.’s order as to costs. 

Beasley, J. —I have read the judg¬ 
ments of my learned brothers and I am 
in entire agreement with them, and have 
nothing further to add. 

Answered in the negaiive. 


(lii) Liy^oj 43 M.\d. U—i. C. ' 374=i7 

1, A.7G (P. C.) 
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Odgers and Viswanatha Sastri, JJ* 

Chavakula Ammanna —Plaintiff—Ap“ 
pellaat. 

V. 

Chavakula Satyanarayana and others 
—Defendants 1 and 3 to 6—Respon¬ 
dents. 

Second Appeal No. 186 of 1923, Deci¬ 
ded on 6th October 1925, from the decree 
of the Sub-J., Kistna, in A. S. No. 460 of 
1921. 

{a) Hindu haw — Adoption—Consent by 
father-tn-law to widowed daughter-in-law—Death 
of father-in-,law before adoption—Nearer Sapin- 
das not in existence at the time of adoption — 
Other Saptndas not objecting—Adoption is valid. 

Where the consent is given to the widowed 
daughter-in-law by her father-in-law who 
happens to be the nearest sapinda then living, 
his death, before the adoption is made, would 
not ipso facto revoke the consent. Such a con¬ 
sent will come to an end only if circumstances 
had materially changed after his death. 

Where in such a case there had been no change 
in the circumstances on the date the adoption 
was made, either by the coming into existence 
of other nearer spaindas, or by the death of 
sapindas then alive, or by reason of the estate 
having vested in third persons ; and five sapindas 
were alive on the date of the adoption and the 
boy adopted was the son of one of them and his 
natural father was present- at the adoption ; 
another sapinda assisted the widow during the 
ceremony and a third.was present ; but the 4th 
and 5th sapindas were on that date in their houses 
in the village and did not in any way indicate 
to the wid.>w that they objected to the adoption. 

Held, that the adoption by the daughter-in-law 
was valid. In the circumstances of the case the 
authority of the father-in-law was not at an end 
on the date of the adoption ; 41 Mad. 604. Foil. 

36 Mad. 145, Dlst. [P. 920, 0. 2J 

^ (6) Hindu Law — Widow — Adoption—The 

rule that an estate once vested can not be divested 
does not apply where the adopted son succeeds not 
by inheritance but under settlement. 

The rule that the adoption will be invalid un¬ 
less made to the last male holder applies only to 
cases where the adopted son would take by in¬ 
heritance. The whole principle underlying the 
rule as to divesting estates is that a superior 
title as heir cannot be created by a widow, where 
the property has already vested in a person who 
in law has taken the estate from the deceased 
heir of the last male holder. 

Where the adopted son does not succeed by 

inheritance but only under the settlement by 

the father-in-law, the rule does not apply 

[P. 920, 0. 2] 


alleged fco have been made by the ' 

is not valid and binding ora iktG i^ever- . 
sioners. The Distriet Munsif held that ] 
the objection raised by the plaintiff to . 
the validity of the adoption failed, whiehi 
view was upheld by the Subordinate 
.Judge. A certain person called Somanna 
executed on the 26fch April, 1894, Ex, 1 
which is a document in favour of one 
Dhanalakshmi his daughter-in-law, 
whereby he gave her certain property 
—the effect of which will be discussed 
later—and a power or consent to her to 
adopt. The words are : 

\ ^ 

As you asked me for my consent in order to 
adopt a boy for the prospering of our family, X 
have given my consent, so that you may adopt 
at your pleasure, whomsoever you may like-, 
whenever it is necessary, from among the sons: 
of your brother, or the sons of my brothers or 
their daughter's son or their son’s sons. 

Somanna died on the 28th August'* 
1891, without having revoked this- 
authority and, on the lObh June, 1910- 
or nearly 19 years after, the adoption in 
question was made by Dhanalakshmi.- 
The first point taken by Mr. P. R,- 
Ganapabhi Aiyar is that, as the father- 
in-law is merely a sapinda, his consent r 
must come to an end with his death. It 
is only, says the learned vakil, in the* 
case of the husband’s authority that it- 
extends beyond his death. Somanna had. 

3 brothers, Subbanna, Lingappa and 
Thirappayappa. The son of Lingappa 
called Ammanna is the plaintiff and 
another of his sons called Suriah is the 
2nd defendant. One of the sons of 
Thirapayyappa is Moolaya alias Moola* 
swami of whom we shall hear more and 
the other son is Gbinna Venkataramiah. ■ 
Somanna had a son Ramayya who had 
predeceased him and who married Dbana* 
lakshmi, the adoptive mother in the 
present case. 

It is of course well settled in this 
Presidency since its recognition in the 
Ramnad case^ Collector of Madura v, 
Moottoo Bamalinga Sethupathy (l) (see 
also the case in Sri Virada Hratapa 
Raghunada Deo v, Sri Brozo Kishoro 
Patta Deo (2) which approved it) that 
a widow may adopt if duly authorised by 
her husband’s kindred. This has been 


E. Venkatrama Raju^ior Appellant. 
P. Bapiraju —for Respondent. 

Odgers, J. —This was a suit by a 
reversioner during the life-time of a 
widow for a declaration that an adoption 


amplified and explained in various later 

(1) ri868] 12M. I. A. .397=1 B. L. R. 1=10 
W. R. 17=2 Suther 135=2 Sar. 361 (P.O.). 
•(2) [1876J 1 IMad. 69=3 I. A. 154=25 W. R. 
291=3 Sar. 583 (P.C.). 
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oases. See Kristnayya y. Lakshmipathi 
i(d) where it is said that the adoption 
.mnst be made not from capricious or 
oorrnpt motives but on a fair considera- 
ttion by what may be called a family 
oounoil of the expediency of substituting 
an heir by adoption to the deceased hus' 
band. This case has been referred to a 
Bench by a learned Judge of this Court 
.on account of the opinions expressed in 
Mani v. Suhbarayar (4) and Surya- 
ttarayama v. Bamadoss (5). Referring 
to Suhrakmanyam v. Venkamma (6) which 
held that the principle of the decisions 
of the Privy Council would be satisfied 
if the consent of the nearest sapinda was 
obtained, the learned Judges in Mani v. 
Suhbarayar (4) proceed : 

Xt cannot be said to have been in the contem¬ 
plation of the learned Judge who held so, that 
the consent of the nearest sapinda would be 
eufficient, even if at the time cf adoption that 
«apiada is no longer living and the person who 
is the nearest sapinda at the time does not 
consent to the adoption. It must, we think, be 
conceded that, if a sapinda who has given his 
consent withdraws it, afterwards the widow 
would not be entitled to act upon such consent 
and it seems to us to be unreasonable to hold 
that a consent once given should become irrevo¬ 
cable by the death of the sapinda who subse¬ 
quently became entitled to be heard. But it is 
contended that, if the authority is acted upon 
within a reasonable time that ought to be suffi¬ 
cient to obivate the necessity of obtaining the 
consent of the sapindas living at the date of 
adoption. No doubt it may not be necessary 
that the consent should given actually at 
the time the adoption is made, but it seems to 
us that tt any rate a consent previously obtained 
from a deceased sapinda cannot be efficacious 
to validate an adoption which is not approved 
by the persons who are the nearest sapindas at 
the time the adoption is actually made. 

Whereas in Suryanarayana y. Bama' 
doss (5), a judgment of Seshagiri Aiyar, 
J. the learned Judge says : 

This train of thought i.e., (that the assent of 
the sapindas is presumptive evidence of the 
goodness of the act) precludes me from acceding 
to the proposition that mere lapse of time with¬ 
out more or the death of the consenting sapinda 
would put an eud to the authorisation freely 
and bona fide granted. It is settled that the 
fact that a consent to an alienation was given 
by a reversioner who is dead would not by irself 
be sufficient to enable the reversioner entitled to 
succeed to the property to impeach that consent, 
lu my opinion the same reasoning should govern 
the assent to an adoption. 

(8) 43 Mad. 660=^1 C. 8yi~4ti h A. 

99 (P.C.). 

(4) (1918) 36 Mad. 145=19 I. C. 663=94 
M. L. J. 484. 

<6) (1918) 41 Mad. 604 =34 M. L. J. 87=7 
L. W. 79=43 LC. 696=(1918) M. W. N. 

90Be 

(6) (1903) 96 Mad. 697=18 M. L, J. 939. 


Mr. Ganpathi Aiyar insists that an 
adoption must be invalid if made with' 
out the consent of the nearest or near 
sapinda at the time whereas, on the 
other hand. Mr. S. Varadaobari maintains 
that, in the case of a consent once eb- 
tained by the widow it is sufficient if 
the sapindas have the right of veto when 
the adoption is made a long time after 
the consent was originally given and if 
the circumstances have materially 
changed. On this we have no evi* 
dence here. In Anne Brahmayya v. 
Ckelasmi Battayya (7) Bamesam, J. 
says : 

In my opinion, there is an essential difference 
between the authority of the husband and the 
assent of a sapinda. The former is intended to 
be exercised only after the d^ath of the husband. 
The latter is intended to be used at a reasonable 
time after the consent is given. When the 
interval is short, the death of the sapinda may 
not matter j but a sapinda’s assent is not to be 
pooketted by the widow and used long after it 
was given when entirely difierent considerations 
as to the expediency of the adoption may apply. 

Mr. Yaradachari, on the other band, 
lays stress on the word quoted 
above from Mani v. Suhbarayar (4). 

which is not approved by the persons who are 
the nearest sapindas at the time the adoption is 
actually made. 

He says that these words import that, 
once a widow has the consent of a near 
or the nearest sapinda and does not 
adopt within a reasonable time, the 
sapindas who are the nearest at the time 
when the adoption is actually made and 
when the circumstances which originally 
prevailed when the consent was given 
may no longer exist must be deemed to 
have the power of veto. The ease in 
Suryanarayana v, Venkataramana (8). 
which was a general power given to the 
widow to adopt any boy at any time and 
was not acted upon for 9 years was con¬ 
strued and explained in NagarampaWi 
Kamesam v. Nagarampalli Batchama (9). 
as meaning that an authority given in 
suoh general terms cannot be relied on 
as validating an adoption made several 
years afterwards when several of the 
sapindas who gave the authority had 
died and when other sapindas interested 
in the estate and affairs of the widow had 
oomo into existence and when other 
similar circumstances had intervened 
^fore the adoption took place, Thf>v 

(T) A. L a 1995 Mad. 67^ ~ 

(81 (1908) 96 Mad. G81. 

(9) (1914) I L. \V 511=94 L C. 95T=(1914 
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also refer to Mani v. Buhbarayar (4), 
In the present case the facts are some¬ 
what important because it is found that 
the reversioners of equal degree with the 
plaintiff Ammanna, namely Suriah and 
Mooliya, actively participated in the 
adoption and the other two, Venkatara- 
miah and Ammanna, - the plaintiff, were 
in their houses at the time of the adop¬ 
tion and did not object. In this connex¬ 
ion reliance is placed on the case 
reported in Venkammdl v*'Namasivaya 
Chettiar (10) where it was held that 
there must be a conscious exercise of 
discretion on the part of the sapinda as 
to whether assent shall or shall not be 
given. There was no evidence or allega¬ 
tion that the widow asked for the boy in 
consequence of any authority given by 
her husband. But the sapinda had 
allowed his boy to be brought up by the 
widow, had been frequently urged to give 
the boy in formal adoption and allowed 
him to be so adopted. The learned 
Judges held that the natural father’s 
conduct shewed that he gave a deliberate 
assent I to the action of the widow in 
making the adoption. That case is pos¬ 
sibly stronger than the present. But I 
think the facts must be taken strongly 
against the plaintiff on this point. 

The second point taken by Mr. P. R. 
GanapatLi Aiyar is that, even if this 
adoption had taken place and even if it 
must be hold to have taken place with 
the consent of the nearest sapinda the 
person to whom the adoption was made 
namely, the son of Somanna, never had 
any estate and that the adoption was 
therefore not made to the last male 
holder which is Somanna but to Dhana- 
lakshmi’s husband, Ramayya. It is 
further said that it is a principle of the 
Hindu Law that, where an estate has 
vested in the heirs of the deceased person, 
it cannot be afterwards divested by any 
adoption made by the widow in pursuance 
of a power, the only exception being that 
if a widow has succeeded by inheritance 
to the estate of her husband and makes 
an adox^fcion, she obviously divests herself 
ipso facto of her estate in favour of the 
adopted son. Many cases were quoted 
for this luoposition. It is probably not 
)iecessary to go tlirough all of them. 
Reference may bo l>ad to Aunaimnah v. 
Mahh>i Bali Beddu (ll ) where it was held 

(10) [1890] 6 M. L. J. 35. 

(11» 8 H. C. R. 108. 


that the estate of the deceased son having 
become vested in his heir cannot be 
defeated and. divested byu an adoption, 
and to Bathna Muddliar v. Bagunadaha 
Bhattar (12) where it is clearly laid down 
that an adoption not made to the last 
male holder which would have the effect 
of divesting the estate taken on inheri¬ 
tance by the deceased brothers would be 
invalid. The answer to this is said to be^ 
to begin with, that the rule as to the 
last male holder does not apply to joint 
families and further that there is no 
scope for the rule as to divesting where 
there is, as in this case, a document> 
there being no question of inheritance 
and the adopted son clearly takes as 
devisee under the document Ex. I. The 
rule as to divesting has been quite lately 
explained by Kumaraswami Sastri, J., in 
the Tanjore Palace case, Maharaja of 
Kolhapur v. Sundaram Ayyar (l3) where 
he says: 

The whole principle underlying the rule as to 
divesting estates is that a superior title as heir 
cannot be created by a widow, while the property 
has already vested in a person who in law has 
taken the estate from the deceased heir of the 
last male holder. 

In Jagannatha Bheema Bao v. BeJiari 
Deo (14), which was referred to by the 
learned vakil for the respondents, a case 
of an impartible zamindari, it was held 
the power to adopt was not limited in 
point of time by the fact that a line of 
husband’s heirs had in succession com© 
into possession of the estate. The limit 
to such power is when the husband’^ 
adopted son attains full age and so full 
capacity to continue the line by natural 
born sons or adoption. All the cases 
speak as to the divesting of an estate 
which has devolved by inheritance. In 
this case by this settlement or whatever 
it may be called, Ex. I, the father-in-law 
of Dhanalakshmi purported to give her 
for some ©state or other all his property 
with the exception of certain property 

given to his daughter under these words : 

You are therefore hereby authorized to keep 
the whole of the property mentioned herein under 
your management throughout your lifetime and. 
to pass the said property to the adopted son 
either after your death or at any time at your 
pleasure, meanwhile maintaining the adopted son 
at your own cost. 

There can, therefore, in this case, ifc 
seems to me, be no question of inheritance 
fche mod e of natural devolu tion 

(12) [ISJS] 8 M. L. J. 173. 

(13) A. I. R. 1925 Mad. 497=48 1. 

(14) A. I. R. 1922 P. C. 1G2, 
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liag been attifioially <ionbtofHed by a docu* 
ment “bf this character and it is nob 
cohtended that the settlor had no power 
to make such a disposition of hia property. 
It has been argued at length on one side 
or the othei^ that' the donee took ; either 
a woman s estate or a mere life estate. 
If she took a woman’s estate she would 
have the power of course to pass the 
corpus of the estate in accordance with 
the terms of the documenti If it is a 
life estate solely as known to the English 
Law she either has a power of appoint¬ 
ment within a certain class to the whole 
property after-her death or tne adopted 
son is a persona designata although he 
is to be seleoSed from a certain class of 
persons. Whichever’ wiew is taken of 
this document. I do - not think; it makes 
any difference to the decision of the 
present point. ■ If the rule of Hindu Law 
as to- adoption to the last male holder is 
a fcorollary to the rule as to the divesting 
of already vested estates it seems to me 
that these doctrines have no application 
to a case like the present; where the 
settlor after the transfer oah clearly not 
be regarded'as the last male holder. 

1, therefore, think the appeal fails on 
both grounds and I would dismiss it with 

OOSt<5. 

Viswanatha Sastri. J. —Plaintiff is 
the appellant. He *iued for a declaration 
that the adoption of the 1st defendant 
by the 3rd defendant was not valid and 
binding on the reversioners. The adopi 
tion was made on June lO, 1910, as 
recited in the adoption deed Ex. II, and 
the deed recites that it was made in 
pursuance of an authority to adopt given 
to 3rd defendant by her deceased father- 
in-law on April 26, 1891, under a deed 
Ex. I. It was alleged in the plaint that 
the authprity ooujd have been acted 
upon after the father-in-law’s death ; that 
no adoption in fact took place and that 
even if it tqok place, it was not done 
“with the consent of the then surviving 
heirs.” Both the lower Courts- found 
that the Ist defendant was adopted by 
the 3rd defendant; and that the authority 
given in ,Bx. I was sufficient. It was 
contended before us that the adoption 
was not valid because: (I) the authority 
given by the fatjier-in-law was ‘ useless 
after his death ; and (2) the adoption 
was made to Srd defendant’s husband 
and not to the last male holder, and at a 
time when the reversion has vested in 


others. The second appeal first cam© 
before'me sitting as a single Judge, and 
as there was an apparent conflict between 
Manii^Y. Subbarayar (4) and Suryanard* 
ya/iia, v. ItaTficidOss (5), I ordered that it 
be posted before a Bench. 

In Mani y. Subbarayar (4) the adop¬ 
tion was' made by the adoptive mother 
on the authority given to iierby'her 
deceased adopted son in a Will left by 

him. The sapindas living on the date of 
adoption did not give their consent; and 
it will appear from the judgment (at page 
146) that the adoption was made in dis¬ 
regard of the opinion of the nearest 
sapindas then living. The learned Judges 
observe at page 148 : 

seems to ua ,th^t a, consent previously ob¬ 
tained .from a d?ce£^sed sapinda cannot be effica¬ 
cious to validate an adoption whicli is not 
approved by the persons who are the- nearest 
sapindas at the time the adoption is actually 
made. 

This case was examined in Sv>Tyanara- 
yana v. fiamadoss (fi), and it was held 
that mere lapse pf-time without more, or 
the death of the consenting sapinda, will 
not put an end to a consent freely and 
bona fide granted. I may here state that 
although the adoption in the present case 
was made 19 years after the date of 
authority it was admitted in the plaint 
(paragraph 6) and conceded before us 
that had the donor of the authority been 
alive on the date of adoption, the adopt 
tion would have been perfectly valid. 
The question, therefore, is whether his 
death ipso facto put an end to his 
authority. In Sury<Lnarayart,a,y, Rama^ 
doss (5), it was held that such would not 
be the case and in Anne Brahfnayya v, 
Chelasami RattdyyOf (7) Bamesam, J. 
observes at page 517 that^: 

When the interval is short the $eath of the 
^piuda may uQt mattef; but a sapiuda's assent 
is not to be pocketted by the widow and used 
long after it was given, when entirely different 
oonsiderations as to the espedienoy of the adoption 
may apply. 

In ^uryanarayana y. Venkataramana^ 
(6) the question arose whether the assent 
of sapindas to adopt *any boy at any 
time’V wouW entitle a widow to adopt 
nine years after the date the consent 
was given; and it was held that the 
assent was not valid; (l) because it 
was too general in its nature; and (2) 
because during the nine years circum¬ 
stances had materially ehanged, one of 
them being that two out of the 3 
assenting sapindas and two dissenting 


920 Madras Ammanna v. Satyanaraxana (Yiswanatha Saatri, J.) 1926 


sapindas had died. This dictum has 
been explained in Nagarampalh Kame- 
^am v.‘ Nagarampalli Batchama (9). I 
may here state that the authority in 
the present case was not to adopt any 
boy, but to adopt a boy ** from among 
the sons of your brother, or the sons of 
my brothers, or their daughter’s son or 
their sons," and that the boy adopted 
satisfied this description. There was no 
doubt the liberty to adopt ** whenever 
it was necessary." In my opinion the 
third of these decisions is that when the 
consent is given by the father-in-law who 
happens to be the nearest sapinda then 
living, his death before the adoption is 
made would not ipso facto revoke the 
consent, and that such a consent will 
come to an end only if circumstances 
had materially changed after his death. 
In the present case it was not alleged 
that there has been any change in the 
circumstances on the date the adoption 
was made, caused either by the coming 
into existence of other nearer sapindas, 
or by the death of sapindas then alive ; 
or by reason of the estate having vested 
in third persons. The evidence shows 
that five sapindas were alive on the date 
of the adoption. The boy adopted is the 
son of one of them and his natural 
father was present at the adoption. 
Another sapinda assisted the widow dur¬ 
ing the ceremony, and a third was pres¬ 
ent. Plaintiff and the 5th sapinda 
were on that date in their houses in the 
village, and did not in any way indicate 
to the widow that they objected to the 
adoption. Soon after the adoption steps 
were taken to transfer the patta in the 
name of the adopted boy and notices 
were sent to plaintiff. Prom what the 
District Munsif says in paragraph 49, 
the plaintiff made no serious attempt 
to oppose the transfer and Venkata- 
ramiah alleged that his son had been 
adopted and not the 1st defendant. And, 
what is more, the suit was instituted on 
the last day of limitation although plain¬ 
tiff was aware of the adoption at any 
rate when he got the notices from the 
Tahsildar. 

It was said that the 3rd defendant 
had to seek out plaintiff and Venkata- 
ramiah and obtain their consent and 
that she did not do so. She was not 
adopting under any consent given by 
sapindas then alive ; and she preferred 
to adopt under an authority given to her 


by her deceased father-in-law. This 
authority had the approval of three out of 
five sapindas alive on the date of the adop¬ 
tion ; and in the case in Mani v. Sub~ 

barayar (4), the consent was held not to : 

be efficacious to validate an adoption which is 
not approved by the persons who- are the 
nearest sapindas at the time the adoption is 
actually made : see at p. 148. 

That presence at an adoption 
ceremony would imply acquiescence, 
though such acquiescence may not be 
equivalent to consent, is the view taken 
in Bamachandra v, Mulji Nanabhaiilb). 
In the present case all that was needed 
was acquiescence in a consent already 
given, and not fresh consent. 

I, therefore, come to the conclusion 
that in the circumstances of the present 
case, the authority under which the 3rd 
defendant acted was not at an end on 


the date the adoption was made. 

It was next contended by appellant’s 
vakil that the adoption was invalid be¬ 
cause it was not made to the last male 
holder, who in this case was said to be 
the father-in-law. The father-in-law 
had given the properties to the 3rd 
defendant under Ex. I and possession 
was delivered over to her on the date of 
the deed (26th April 1891). The deed 


goes on to say : 

You are therefore hereby authorized to keep 
the whole of the property mentioDed herein 
under your management through your lifetime, 
».nd to pass the said property to the adopted son 
either after your death or at any time at your 
pleasure. 

And it concludes by saying: 

You shall enjoy the said lands at your plea¬ 
sure, yourself paying the Government taxes 
thereon. 


I fail to see how after this transfer 
the father-in-law could be deemed to be 
the last male holder. The terms of 
Ex. I above stated appear to me to be 
similar to the terms of the will which 
was construed in Sidnivasa v. Dandayu- 
iapani (l6). The adopted son (1st defen¬ 
dant) would not succeed by inheritance 
but only as devisee under Ex. I r and 
rule that the adoption will be invalid 
unless made to the last male holder 
ipplies only to cases where the adopted 
5on would take by inheritance : See 
7enhataramier v. Gopalan (17). As observ- 
3d by Kumaraswami Sastri, J., in Maha- 
>'aja of Kolhapur v, Sundaram Ayyar (13). 

(15) [18981 22.Bom. 558 (F. B.), 

(IG) [1889] 12 Mid. 411. 

(17) [1913] 9 L. W, 43=35 M. K J. 698=49 
I. 0. 48=(1918) M. W. N. 779. 
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The whole principle underlying the rale as to 
divesting estates is that a superior title as heir 
<3aanot be created by a widow, while the pro* 
perty has already vested in a parson who in law 
has taken the estate from the deceased heir of 
the last male holder. 

In this view it is not necessary to 
•consider the oases relied upon by the 
appellant’s vakil, Chandra v. Gojara- 
hai (18) ; Skri Dharnidhar v. Chinto 
<19), Lakshmibai v. Vishnu Vasudev (20) 
Dattatraya Bhimrao v. Gangabai (21) as 
in all of them the adoption was after 
the estate had vested by inheritance in 
a third person. I would, therefore, dis' 
miss the second appeal with costs. 

Appeal dismissed, 

(18) ri890] 14 Bom. 463. 

jl9} [1806] 20 Bopi. 250. 

(20) [1905] 29 Bom. 140=7 Bom. L. R. 436. 

<21) A. 1. R. 1922 Bom. d21-=46 Bom. 541. 
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Phillips and Ramesam, JJ, 

Secretary of State —Plaintiff—Appel¬ 
lant. 

V. 

Dugappa Bhandary and others — De¬ 
fendant—Respondents. 

Appeal No, 259 of 1921, Decided on 
23rd September 1925, from a decree of 
the Sub-J., South Kanara, in O. S. No. 2 
•of 1919. 

(c) Crou)t%^Esche(Xt-“-€rOi>Bmment must first 
pritua faole prove that last holder died without 
Jieirs, 

Where Government claims certain property by 
escheat, it is for the Government to prove, at 
least prima facie, that the last holder died with* 
out heirs and then it is open to the claimant to 
prove his own title or to set up the title of a 
third party; 12 il. /. A. 448 (P. C,). ReL oh. 

[P, 922. C. 1] 

(6) Malabar Law^AHya'iantana Law —Succes¬ 
sion—Communf/y of pollution Is necessary to 
constitute heirship. 

Under Aliyasantana Law It cannot be held 
^hat a divided family, however long it may be 
since the division took place, necessarily succeeds. 
There must at least be oomiuuuity of pollution 
in order to constitute heirship. *[P. 9^2. C, 2] 

(c) Transfer of Property Act. S. 51— 
posMsslon cannof be a possession in good faith. 

Negligence may In certain circumstances be 
consistent with honesty : 1 L. IT. 369, Ret, on. 
But where the title is obviously founded on pot* 
session which is knowingly obtained by tiaipasa. 
U is Imnossible to hold that, the tretpa?aar 
honestly believed that he was the abscdate owner 
•0 as to entitle him to claim improvements made 

by blm. [P. 9;,, c ^ 


(d) Crown — Escheat — Delay In establishing 
Government's right does not necessarily amount to 
laches. 

The fact that the Government has taken a very 
long time in establishing their right to an escheat 
cannot make them guilty of laches. It is im¬ 
possible for Government officers to become 
aware at once ot every case of escheat, and 
unless there was a neglect of duty in ascertain¬ 
ing the facts, it cannot be held that the Govern¬ 
ment or its officers have been guilty of any 
dereliction of duty. 2 I. A. 48 (P. C.), Dlsf. 

[P. 925, C. 1] 

(e) Malabar Law—Aliyasantana Law — Succes¬ 
sion —Reversioner gets the same right to challenge 
an alienation as the person succeeded to. 

When a reversionary heir succeeds to the right 
of a person entitled to question an alienation, 
the reversioner himself would primn facie have 
that right; 44 Mad, 140, Dist. [P. 923, C. 2] 


The Govt. Pleader —for Appellant. 

B. Sitaram Rao and K. Y. Adiga —for 
Respondents. 

Phillips, j —Xhis is a case of an alleg¬ 
ed escheat of the properties of an 
Aliyasantana family of South Kanara. 
The undisputed facts are as follows : 
About 1850 the Haladi family consisted 
of two members, Puttu Sbettitbi and her 
son, Daraya Shetti. One Venkamma 
Shettithi was then adopted from another 
family and she had a daughter. KoUu 
Shettithi, who married Daraya Shetti’s 
son Nandiappa Shetti and died in 1872. 
They had a daughter Durgi Shettithi, 
who died while still a minor in 1876. In 
1861, Daraya Shetti executed what is 
called a Tahanaman, Ex. DD, in which 
he stated that there were no other heirs 
in his family except himself and Kollu 
Shettithi. He then entrusted the manage¬ 
ment of the family and the family pro¬ 
perty to his son Nandiappa Shetti and ha 
also made a provision that if Kollu 
Shettithi had no issue, Nandiappa Shetti 
should enjoy the property mentioned 
therein. Daraya Shetti died in 1866. 
and from that time Nandiappa Shetti 
appears to have been in possession and 
management of the family property. 
Kollu Shettithi died at about the age of 
20 in 1872, and her daughter Durgi 
Shettithi died in 1876. 


In 1878 four persons belonging to the 
Kavanjur family brought a suit against 
Nandiappa Shetti and others on the 
ground that they were members of Dara\ a 
Shetti's family entitled to succeed to liis 
estate. In the appellate Court, the suit 
was dismissed and from that date Nanoi- 
appa Shetti api>ears to have remained in 
possession of the propertN. In 1886 Ue 
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sold the property to his wife Venkamma 
Shebtithi and his son Koraga Shetti. In 
1898, in pursuance of a compromise 
of some litigation Venkamma Shetbi- 
thi and her son re-sold the property to 
Veeranna Shebti, an elder brother of 
Nandiappa Shebti. After Veeranna 
Shetti’s death, Defendants Nos. 1 and 2 
came into possession. In 1903 one Koraga 
Shetti, P. W. No. 12, sent in petitions to 
the revenue authorities stating that the 
property of Daraya’s family had become 
escheated to Government, and an enquiry 
was held, but in 1905 the proceedings 
were dropped. They were revived in 
1910 on the petition of one Ganapa Shetti, 
and in 1911 the Government ordered the 
IDroperby to be escheated. 

The main question for determination 
is whether this property has escheated to 
Government. The Subordinate Judge 
has found that there were reversionary 
heirs alive at the time of Durgi’s death. 
In coming to this conclusion he seems to 
liave thrown the burden of definitely 
proving the absence of heirs upon the 
Government and, inasmuch as the Gov¬ 
ernment dropped the escheat proceedings 
in 1905, he holds that there was an 
admission by the Government that thei’e 
was an heir to the property in existence 
when Durgi died. In cases of this sort, 
as pointed out in Oridhari Lall Rorj v. 
Bengal Government (l) it is for the Gov¬ 
ernment to prove at least prima facie, 
that the last holder died without heirs 
and then it is open to the claimant to 
prove either his own title, or to set up 
iche title of a third party. The first 
question then for determination is : Has 
Government proved at least prima facie 
that Durgi Sh'ettithi died without heirs ? 
(His Lordship then discussed whether 
the evidence adduced by Government 
established a prima facie case that 
Durgi Shebtithi died without heirs.) It 
has been definitely laid down in the case 
of Marumakathayam families in Malabar, 
which are governed by rules very similar 
to those applicable to Aliyasantana fami¬ 
lies, tliat when a tarwad, or family, 
becomes extinct, the other tarwads who 
had become divided from that branch are 
ent itled to succeed but in this Presidency 
it has never been definitely decided 
which branch lias the preferential claiin, 

(1) [1SG7-G0] 12 M. I. A. 118=1 B. L. R. 

10 W, R. 31=2 Suthcr. 1G0=2 Sar. 832 

(P. C.). 


whether the branch which is most nearly 
related in blood or the branch which 
became divided at the latest point of 
time. In any case it cannot be held that 
a divided family, however long it may be 
since the division took place, necessarily 
succeeds, and I think there is consider- . 
able force in the observation in Mr.^Jus¬ 
tice Sundara Iyer's Book (Professional 
Ethics) at page 191 that : 

there must at least bo community of pollution 
in order to constitute heirship. 

Under Hindu Law heirs must come 
within 14 degrees of the deceased and 
similarly there must be some limit to the 
remoteness of relationship in Aliyasan¬ 
tana families, and it is unlikely that 
heirship would extend to a remote rela¬ 
tion who did not observe pollution; In 
the present case it is in evidence that 
Anthaya Shebti of Choradi family was 
divided off from the Kavanjur family, and 
it is alleged that they both originally 
formed one family jointly with the 
Haladi family. Inasmuch as the claim 
of the Kavanjur family has been nega¬ 
tived by the decision of the District 
Court, prima facie the Choradi family 
which was a branch of the Kavanjur 
family would be disentitled to succeed. 
In these circumstances Government must 
be held to have adduced sufficient evi¬ 
dence to make out a prima facie case 
that Durgi Shettithi died without heirs. 
If the defendants wish to negative this 
contention, it lies upon them to prove that 
this Anthaya Shetti, or any other person 
whom they may choose to set up was 
actually an heir to Durgi Shettithi. For 
proving this they merely rely on the 
fact that the Government dropped the 
escheat proceedings in 1905 and on the 
evidence of P.Ws. Nos. 3 and 12, that the 
Haladi family and Anthaya Shetti s 
family divided long a.go, but both these 
witnesses couple this admission with 
a statement that Durgi Shettithi had 
not any heirs, thus showing that in 
their opinion, the relationship was 
too remote to constitute heirship. It 
is, therefore, unnecessary in this case to 
decide a point which has been urged at 
some length, viz., the exact nature of 
kinship which would constitute a person 
an heir under the Aliyasantana Law. 
On this point, therefore, I find that 
Durgi Shettithi died without heirs and 
that the property escheated to Govern 

ment. 
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The next point for consideration relates 
to the alleged mulgeni rights created by 
Baraya Shetti in the plaint property. In 
1836 he granted a mulgeni lease' to the 
Kolkebail family. This was transferred 
• (excepting one small portion bearing a 
rental of annas 4) to Nandiappa Shetti, 
Daraya’s son : vide ' Ex. III. Again in 
1862 Daraya Shetti executed another 
mulgeni lease in favour of his wife Krisb- 
nama Shettithi. It is contended for the 
respondents that these two mulgeni 
leases are binding on the property. So 
far as the first lease in favour of Nandi¬ 
appa Shetti is concerned, we find that 
after the judgment of 1856 there is no 
record of its existence ; on the contrary 
we see that in Ex. DD, which definitely 
refers to the mulgeni lease in favour of 
Krishna Shettithi. there is no reference 
to the lease in favour of Nandiappa 
Shetti. Inasmuch as Nandiappa Shetti 
was very intimately concerned in Ex. 
DD, the omission, I think, is very impor- 
tant. Both the above mulgeni leases 
are in respect of plaint Item No. 2 in 
Sch. A, and it would appear from the 
fact that the second mulgeni lease is said 
to be in respect of property with a beriz 
of'Rs. 72 that it included the whole of 
Item No. 2. The mulgeni lease in favour 
of Nandiappa Shetti was for land bearing 
a beriz only of Rs. 24, ' It is, therefore, 
very probable that the prior mulgeni in 
favour of Dorayya’s son was merged in 
the later geni chit in favour of his wife 
whose heir the sou would be. It is cer¬ 
tainly quite clear from Nandiappa Shetti’s 
dealings with-the property after 1876 
^ that he never specifically put forward a 
claim to his mulgeni right. It may, 
therefore, be inferred in the absence of 
evidence to the contrary that this mulgeni 
right ceased to exist, at any rate before 
1864 when Ex. DD was executed. As 
regards the second mulgeni in favour of 
Krishna Shettithi it ivS argued by the 
learned Government Pleader that it was 
an invalid grant and is not binding on 
Government. That it is not a valid grant 
may be conceded for the preoeedings evi¬ 
denced by the judgment Ex. VII go to 
show that the transaction was a collusive 
one entered into by the manager of the 
' family in order to benefit his wife. As 
there was at least one other member of 
the family living on the date of the grant 
it would nob be binding on her unless it 
were for family nooessity. and of this 


latter there is no evidence. It is then 
contended for the respondents that the 
Government has no right to object to the 
geni chit, firstly, on the ground that no 
reversionary heir can question an aliena¬ 
tion made by a member of the family, and 
secondly, that the right to question it is 
barred by limitation. In support of the 
first contention the respondents rely on 
Thayyil Mammad v. Purayil Mammad 
(2) in which it was held that under 
Marumakathayam Law, the Attala dak- 
kam heir, i. e., the reversionary heir, 
succeeds only to such of the properties 
of the tavazhi as have noc been disposed 
of by its last members. This deci*- 
sion appears to be opposed to an 
unreporbed decision in Second Appeal 
No. 857 of 1884. and accordingly it would 
seem only natural that when a rever¬ 
sionary heir succeeds to the right of a 
person entitled to question the alienation, 
the reversioner himself would prima 
facie have that right. It is, therefore, 
possible that the decision in Thayyil 
Mammad v. Purayil Mammad (2)- may 
require re-consideration, but for the 
purpose of this suii>, I think the question 
can be decided on the second contention 
raised by the respondents, viz., the bar 
of limitation. 

The mulgeni chit was granted in 186Q 
when Kolly Shettithi was alive. She 
was then aged about 10. She attained' 
majority whether we fix the age of majo¬ 
rity at 15 or 18 years, at least two or 
three years before her death in 1872. 
The period of limitation thus began to 
run before her death and would not be 
interrupted by the minority of Dntgi 
Shettithi. The right of the family to 
set aside the alienation was, therefore 
barred in 1874, i. e., before the death of 
Durgi Shettithi. The right of Govern¬ 
ment, therefore. to question this aliena¬ 
tion is barred by limitation and the 
property can only he recovered subject 
to the mulgeni right created in 1862. 

The third and last question for consider¬ 
ation relates to the right of the defendants 
to compensation for improvements made 
upon the land and the right of Govern¬ 
ment to mesne profits in the past. When 
Government demanded possession from 
U\e defendants, an offer was made to pay 

Gi^en<^nts Nos, 1 and 2 

('*) 44 Mad. 140^39 

631—GO I. C. 118—(1920) M. \V. N- 
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ias compeasafcion for fche improvemenfes 
-effected since 1905, the Government thus 
recognizing that owing to their conduct 
in granting a patta» to Defendants Nos. 1 
and 2 in 1905, they ought in equity to 
recognize the right of defendants to make 
improvements after that date. 

It is suggested for the respondents that 
the defendants are entitled under the 
customary law of South Kanara to 
compensation for all the improvements 
effected on the land. They rely on cases 
reported as Daramma v. Mariamma (3) 
and Bamappa v. Abdulla Beari (4). In 
the first place the right there considered 
was the right of tenants to improvements 
and the right was limited to improve" 
ments which would be beneficial to the 
holding. In the present case, however, 
at cannot be said that the defendants 
are tenants of the land under 
(Government within the ordinary 
meaning of the law of landlord and 
(tenant, and I do not think they can base 
■their claim on this ground, The ground 
on which they must rely is the right 
given under S. 51 of the Transfer of Pro' 
petty Act which says that ‘when the 
transferee of immovable property makes 
.any improvement on the property believ 
ing in good faith that he is absolutely 
-entitled thereto, the transferee has the 
right to require the persons causing evic* 
tion to have the value of the improve¬ 
ment estimated and paid. The question 
then arises whether the defendants 
believed in good faith that they were 
absolutely entitled to the land. They 
are the heirs of Veeranna Shetty, the 
elder brother of Nandiappa Sbetti. 
Nandiappa Shetti obtained possession of 
the land after Durgi Shettithi s death, 
knowing full well that he had no title 
thereto and that he was a mere tres 
passer. Subsequent dealings with the 
land, as the result of which Defendants 
Nos. 1 and 2 are in possession, did not 
affect the original title in any way. The 
original possession was gained by 
pass and it can hardly be said that a 
person who enters upon land knowingly 
as a trespasser can bona fide believe that 
he is absolutely entitled thereto. It has 
been held in Narayaua Aiyar v. 
Sankaranarayana Aiyar (5) that it 
not follow from m ere negligence that t^ 

TsI' [1914] 24 M. L. J. 397^=19 I, C, 371. 

(4) [1921] 41 M. L. J. 1-27=69 1. C. 282. 

(5) [1914] I L. W. 369=24 I. C. 940. 


purchaser did not believe in good faith 
that he was the full ov^ner. This ruling 
is in accordance with the definition of 
* good faith ’ in the General Glauses Act; 
but under that definition it is essential 
to prove that the transferee was 'in fact 
honest in his conduct. Negligence may 
in certain circumstances be consistent 
with honesty, but where the title is obvi“ 
ously founded on possession which is 
knowingly obtained by trespass, it is 
impossible to hold that the trespasser 
honestly believed that he was the abso* 
lute owner. These remarks apply 
directly to Nandiappa Shetti only; but as 
the predecessor-in-interest of Defendants 
Nos. 1 and 2 was elder brother of 
Nandiappa, they are all members of one 
family. This would apply equally to 
Defendants Nos. 1 and 2 unless they 
prove positively that they acted in igno" 
ranee of Nandiappa’s conduct. This they 
have not done. I would, therefore, hold 
that the defendants are not legally en¬ 
titled to the value of the improvements 
under S. 51 of the Transfer of Property 
Act. Inasmuch as the Government did 
recognize their possession of the land by 
issuing a fresh patta in 1905 and also 
made an offer to compensate them for 
improvement since that date, I think that 
they are now equitably precluded from 
denying the defendant’s right to im" 
provements made since 1905, The im* 
provements have been valued by a Com* 
missioner, a Supervisor and a Tahsildar, 
and the Subordinate Judge has come to 
a finding- as to the value of the improve¬ 
ments. That valuation is not now dis¬ 
puted and consequently the Defendants 
Nos. 1 and 2 will be entitled to the 
value of improvements effected since 
1905 on the lands in their possession. A 
great portion of the value will be pay - 
able to tenants and consequently the 
■defendants will only be allowed to draw 
the amount relating to lands in their 
actual possession. 

The rate of mesne profits has been 
determined by the Subordinate Judge, 
and although his finding has been 
questioned, the learned Government 
pleader does not seriously press this 
point, and the only question for deter¬ 
mination is the date from which such 
mesne profits are payable. Inasmuch as 
the propertv really vested in Govern¬ 
ment from the date of escheat, viz., 1376, 
the Government would be legally enti- 
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tied to mesne profits from that date and 
this view was held in S. A. No. 221 of 
1915. The claim in the plaint is, how* 
ever, limited to the period since 1898 
when the predecessor of Defendants 
Nos. 1 and 2 came into possession, and 
there is no reason why the profits from 
that date should not be awarded. The 
Government has a legal title to the 
mesne profits and although it is con* 
tended that they have by their laches 
disentitled themselves, the respondents' 
vakil is unable to point out in what 
their laches consist. It is suggested that 
inasmuch as the Government has taken 
a very long time in establishing their 
right to an escheat they have been 
guilty of laches. It is impossible for 
Government ofilcers to become aware at 
once of every case of escheat, and unless 
there was a neglect of duty in ascertain¬ 
ing the fact, it cannot be held that the 
Government or its officers have been 
guilty of any dereliction of duty. The 
case relied on by defendants [Tuggernath 
Sahoo V. Syud Shah Mahomed Hossein 
(6>] has, therefore, no appplication to the 
present case. The Government is en¬ 
titled to the mesne profits at the rate 
found by the Subordinate Judge from 
1898 till date of possession with interest 
at 6 per cent, per annum. 

The appeal is accordingly allowed and 
there will be a decree for the plaintiff 
as indicated above with proportionate 
costs throughout. Beipondent will pay 
costs on Items 1 and 3 and on Item 2 
respondent will receive 2/3 costs and pay 
1/3 to Government. 

Rameaam, J,—(His Lordship after 
statingtbe facts as given in the judgment 
of Phillips, J., and discussing the evidence 
adduced by Government to prove their 
case : continued) I am inclined to think 
that the plaintiff has discharged the 
burden that rests upon him of making 
out a prima facie case that there are no 
heirs see Qridhari hall Roy v. Bengal 
Government (l). So far as any definite 
evidence can be given the plaintiff has 
shown that there are no heirs. As to 
distant branches what we have is very 
vague and it is for the defendant to 
prove any pedigree showing the existence 
of a he ir. I, therefore, think that the 

l6) [1874] 2 i. A. 48=23 W. R. 99=14 B 
Ik R. 386=3 Sutber. 61=3 Sat. 410 
(P. C.j, 


Government have established that the 
properties have escheated. 

I agree with my learned brother that 
the plaintiff is now precluded from 
questioning the mulgeni lease of 1862. 
As this mulgeni lease covered the whole 
of Item 2 (vide para. 3 (3) of the plaint) 
it is unnecessary to consider the first 
mulgeni lease of 1838 as it is admitted 
that it covered only a portion of Item 2. 
Probably it ceased to exist as my learned 
brother has found. 

As to improvements, the question 
arises only as to Items 1 and 3 as we 
have found that Item 2 is subject to a 
mulgeni lease and the defendants are not 
liable to be evicted, the plaintiff being 
only entitled to the rents. I agree with 
my learned brother that the defendants 
are not entitled to improvements under 
the Customary Law of South Kanara, but 
if at all, only under S. 51 of the Trans¬ 
fer of Property Act and that they are 
entitled to improvements effected after 
1905 ; it seems to me that the defen¬ 
dants are entitled to such of them as 
were effected after 1898 and before 1902* 
As Durgi Shettithi died in 1876 and as 
no claimant came forward and 
established his claim successfully by 
1888 the wife and son of Nandiappa 
Shetti, who obtained the sale-deed 
GG from Nandiappa Shetti, completed in 
1888 a title by prescription against alL 
possible claimants other than Governr 
ment. Between 1888 and 1902 there is 
nothing to show that it was very clear 
that there were no possible heirs who 
might have claimed the property or that 
Veeranna Shetti, the vendee under 
Ex. HH, knew definitely that there were 
no heirs other than Government who 
might have claimed the property. Thus 

though prior to 1888 Nandiappa Shetti 

and his wife and son might be regarded 
as trespassers of the property, Veeranna 
Shetti, after his purchase in 1896, might 

that his vendors had an 
absolute title of the property and that 
he himself purchased an absolute title. 
It IS true he being a brother of 
Nandiappa Shetti knew the immediate 
prior history of the family. But there 
18 nothing in such prior history or other¬ 
wise to show that there might not bo 

heirs who could claim this property bet¬ 
ween 1876 and 1883. It seems to me 
that It IS more likely that Veeranna 
ohetti might have bona-fide thought 
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ibafc there migufc have been, heirs ^yho 
could have claitued the. property, but by 
th©!!^ failure to claim it he obtained an 
absolute title in 1898, than that he 
definitely knew that there are no other 
heirs entitled to the property and the 
Government are, therefore, entitled to it 
by escheat and he has therefore 
obtained an absolute title iio the^ pro~ 
perties. Any how, the Tahsildar , issued 
the patta or kudtledar in Veeranna 
Shetti’s name (see Ex. Q) and, therefore, 
he was justified in thinking that even 
the Government has no title. I, there" 
fore, think that the defend rnts are also 
entitled to all improvements made on 
Items 1 and 3 between 7th September 
1898, the date of Ex. HH, to May 1902, 
when the case about escheat was started. 

I may also observe that a patta was 
issued to Veeranna Shetti ; for it is ob¬ 
served in para 6 of Ex. W ; 

It is on this purchase right that Veeranna 
Shetti happened to be kudtledar in Pasli 1312 ; 

vide Narayana Aiyar v. Sankara- 
■narayana Aiyar (5) and Durgozi Bow v. 
Pakeer Salih (8). Where the improve- 
^menbs are effected by tenants their posi- 
;tion is even better on the question as to 
whether they were effected bona fide. 
But, as the period is small and the 
question is of importance as to Item 1 
only. I do not think it necessary to differ 
from the order proposed by my learned 

> brother. 

The next point relates to mesne pro¬ 
fits. The Government claim them from 
1898. The respondants’ vakil relied on 
Jtamaswami Iyer v. Venkatarama Iyer 
(9) and SiMe Gotindan v. KrishamacHari 
(lOl But these cases relate to claims by 
members of joint families seekingv.fco 
repudiate alienations by a father or by a 
manager of the family. In ^bis 

repudiation by the plaintiffs involved a 

aonslderatiou of various equities and in 
such cases it might well oe said that the 
i-i<tht to mesne psoSts arises only from 
fchodateof the repudiation. No such 
equity arises in the present case. The 
reapondent also relies on Jiujgernath 

Sahoo V. Svud Shah f 

(6) but it cannot be said that the 

Government are guilty of any laches in 

this case. There fore, the Governmen t 

(,S, [1007] 30 Mad. 197=17 M. L-J 

9 A. I. R. 1924 Mad. 81=46 Mad. 815. 

(to) A I R. 1922 Mad. 112=45 Mad. 440. 


ar 0 .enti,tled to lAesne pro.^^i,.from the, 
7th September IBQ^, ]b.he^^atef?:om w.hichj 
they claipa, sydh profit's being, t^,©, actual 
profits o.f Items 1 ,3 ^iS fouqd PY the 

Sub-Judg 0 |'jminus.j:thp assessment and, 
lahd-cess, and the' .rent, of Rs.' 76^ for 
Item 2 minus, assessment^ ■ , 

I agree with niy brother’s order about 
costs. I 




Appeal, allowed. 


f ' 
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t ■ Beasley,'J. 

S. A. Micthayan Ghettiar —Plaintiff 
Petitioner. 


v. 


.A 

P. Panchavarna Nadar — Defendant 
Respondent. 

Civil Revision Petition . 602 of 

1923, Decided on l6bh July 1925, from 
the decree of the Sub-J^s, Madura,, in 
S. G. S. No. 1006 of 1923. 

Chit fund—Default by stakeholder In paying 
prize money does not fusUfy non-payment by 
subscriber of further subscriptions. 

Apart from special agreement default in the 
payment of the prize-money does not relieve the 
subscriber from liability to pay future subscrip¬ 
tions. Spch a termination of liability can only be 
on the’ground that the whole contract is put 
ah end to. (1911) 1 M, W. 21. 79, FoU, ■ 

[p. 926, c. 2 .] 

Y. Brinivasan —for Petitioner. . 
Judgment.— The facts of this case are 
sufficiently and fully set out in the judg* 
meat of the Subordinate Judge and it is 
not necessary for me to re-state them now. 
This case is governed by the authority 
of the decision in Kunfunni Nair v. 
Kunjunni Nair (l) and the material ^ 
passage in the reported case appears at ' 
page 80. It is as follows :— 

It is impossible t .5 argue as a matter of law 
■ apart from special agrement that default in the 
payment of the prize-money does not relieve the 
subscriber from liability to pay future subscrip¬ 
tions. Such a termination of liability can ony 
be on the ground that the whole contract is put 

an end to. 

This decision seems to me to be a 
decision directly in point and, therefore, 
I must allow this petition with costs 
and reverse the finding of the Subordinate 
Judge. The decree will, therefore, be 
for the plaintiff for the amount claimed 

with costa in the lower Court. 

Petition allowed. 


(1) (.1911] 1 M. W. N. 79=8 I. C. 513. 


j 'BKINilVASA, AiYANGAR, J. 

'^hri Mahant Prayaga Doss Jee- Varu 
PlaintiS. 

V. 


Hindu 

-Defen- 


» 
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A. I, R. 1926 Madras 927 The main objecfc of each of fehe suits 

is to obtain a declaration that the 
Madras Hindu Beligious Endowments 
Act 1 of 1925 is invalid and ulti’a vires, 
and on the basis of such declaration 
the plaintiff has asked for a relief by 
way of injunction which is merely a 
relief consequent on the declaration. 

The plaintiff in each of the oases is 
the head of a mutt or religious endow 
ment and the only defendant to each of 
the actions is the Board of Commis¬ 
sioners for the Madras Religious Endow- 
jrfents, a body, it may be observed in 
passing, created and constituted by the 
said Act. 

The question for determination, there¬ 
fore, is whether on the application I 
should direct the Secretary of State 
being added as party defendant in these 
suits. The question is of considerable 
importance and of great difficulty though 
I did not realize the full extent of either 
till I was more than half way through 
the hearing. It has been argued with 
much learning and light and also some 
little warmth on both sides, and I took 
time to consider my judgment not only 
having regard to the importance of the 
question to the parties, but also to the 
general principle on which alone it 
seemed to me that a satisfactory solu¬ 
tion can be arrived at. If it had been 
an ordinary case, I should probably have 
had very little difficulty in presuading 
the parties to agree to the addition of 
the party on conditions which may be 

regarded as equitable in the circum¬ 
stances. 

It was with this view that almost at 
the very commencement of the discns- 
I asked the learned Advocate- 
Oeneral who amieared for the applicant 
whether he had any instructions to 
agree as to any conditions as to costs. 
He said ho had none. Some days there¬ 
after he again appeared before me and 
intimated that, so far as the applicant 

was concerned, he had definite instrno- 

^ons not to consent to any conditions 

‘'“e intimated 

from P Tf ‘ communication 
trom the President of the Board of 

^mmisaiooers to the effect that if in 
R* the plaintiff should fail the 

^ard of Commissioners would c.mscnt 

f “T s'Jowod to 

iliog to allow th« Secretary of Stat« 


Board of Gor(i,missioners for 
Religious Endoiumerits^ Madras- 
•dant. 

Secretary of State —Applicant. 

Civil Suits Nos. 560. 574 and 624 of 
1925, Decided on 8th March 1926. 

^ Clvtl P. C„ O. 1. B, 10 (2)—Declaration 
that an Act 2s ultra vires—Secretary of State Is.- 
■not necessary parly, . / 

Different considerations should apply to ftp- 
plications for joinder of additional parties when 
tfie party sought to be added is party plaintiff 
or party defendant and also when the applica¬ 
tion for such joinder is made by the party sought 
to be added or by either of the parties already 
on the record and if so, which of them. If a 
third party’s application to be added as party 
-defendant were opposed by both parties it should 
be rejected unless the Court is satisfied that the 
party sought to be added was not only a proi;>er 
party but a necessary party. Where plaintiff 
opposes such an application it should be rejected 
as ho being generally dominus litus there is no 
principle of justice by which he can bo com¬ 
pelled to fight against some other litigant not of 
his own choice unless such a process is required 
by a positive rule of law. [P. 928 , C. J, 2] 

The expression “ all questions involved in the 
suit ” in Civil P. C., O. 1, R. 10 (2) should bo 
regarded as absolute and not morelv relative to 
the parties before the Court. But there is 
neither principle ncr authority for regarding the 
expression “ all the questions involved in a 
suit in R. 10(2) relating to joinder of parties 
as tfcbsolute and not relative ; Mo$er v. Marsden 
11802) 1 Ch, 487 .and Norris v. lieaslev (18771 
2 C, P. D. QO, Foil, [P.936.C 1. 2] 

In a suit for declaration that a certain 4ct 
is ultra vires, the Secretary of State is neither 
necessary nor proper p.uty : of Bedford v 

mis (1901) A. c. 1 . Bef, [P. 9 ^, 0 . 1 ] 

Advocate- Gene}'al—-iov Applicant. 

S. SWriiiiasa ^ij/angar * T, Kuviara- 
stvamiah, T. Rangachariar, V. Radha' 
Mshnayya^S, Muthia Mudaliar.V, N. 
Venkatavaradachnriar A i?. Oopaiacha- 
nar, and T, R. Rawchandra .diyar A A' 
Narasimha Aiyan</ar-~{oY Plaintiff. 

P. Venkatrafnana Pao—for Defendant. 

Judgment-This and the other ap- 

plications in the connected suits ara 
on the name and on behalf of tbe Seer-- 
Ury of State for India in Council for 
the purpose of his being added as a 

•‘-^^““•hly as party 
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the application on behalf of the appli" 
cant the Secretary of. State or even 
Mr. Venkatramana Rao for the Board of 
Commissioners to argue that the appli" 
cant was a necessary party to the suit 
in the sense in which that expression 
is understood in the law relating to- 
parties to actions, that is to say in other 
words, as a party without whom there 
can be no properly constituted ' suit> 
having regard to the cause of action 
alleged and the relief claimed. If it is 
to be only a question of a permissible 
party, then on principle it follows that 
such cannot generally be ordered when 
it is opposed by the person to fight whom 
he is so brought on the record. Thus, 
when A institutes a suit on title to 
recover certain property from -B, G 
should not be made additional plaintiff 
if B should object to it, except perhaps 
in the case of one possible exception of 
the title to the property between A and 
C being alternative in its proper sense. 
The principle is even stronger in the 
case of a plaintiff as against whom 
another defendant is sought to bo added. 
It is the plaintiff that comes to ^ Court 
alleging a cause of action as against a 
particular defendant and asking for 
reliefs against him. The very basic 
principle of judgment inter partes is 
that the judgments are not judgments in 
rem, but declaratory and operative only 
as between them. The plaintiff being 
generally dominus litus, I fail to see on 
what principle of justice he can be com¬ 
pelled to fight against some other litigant 
not of his own choice unless such a pro^ 
cess is required by a positive rule of 

law. 

The question thus further resolves 
itself into this whether in such an 
action the Secretary of State is a proper 
party having regard to the rules relat¬ 
ing to the joinder of defendants. It was 
on this basis that the question was 
really argued by all the parties. It^ is 

O. 1 of the First Schedule to the Civil 

P. C. that lays down the rules regula¬ 

ting the joinder of parties. R. 3 no 
doubt relates to joinder of defendants, 
but both in form and substance it is 
merely permissive and relates only to 
what the plaintiff may do if he so 

minded. It is 01. (2) of R. 10 that 
applies to the present case. It provides 
that tbe Court may, at any stage of the 
proceedings either upon or without the 


to take such one set. It is obvious that 
the two things are not and cannot be 
the same and that in these cases a set of 
costs to the Board of Commissioners 
must mean something very different to 
a set of costs to the Secretary of State 
at any rate as at present represented in 
the action. Further I felt that such 
orders should, if at all, be passed ^ only 
by consent of all parties. The plaintiff, 
however, refused to agree to any such 
arrangement and has asked me to decide 
the question raised ; and having regard 
to the great importance of the matter 
and the likelihood of its being taken up 
elsewhere, sooner or later, I have deemed 
it fit to deal with the application 
directly and dispose of it on its merits. 

The first observation that falls to be 
made with regard to the present appli¬ 
cation is that it is one for joinder of a 
third party as party defendant and made 
by the third party himself and not by 
the plaintiff or the defendant in the 
action. I have felt it necessary to state 
this because it seems to me that, differ¬ 
ent consi erations should apply to appli¬ 
cations for joinder of additional parties 
when the party sought to be added is 
party plaintiff or party defendant and 
also when the application for such 
joinder is made by the party sought to 
be added or by either of the parties 
already on the record and if so, which 
of them. I will not pause to refer to 
all such considerations. In such a case 
as the present one. however, it is obvious 
that if a third party’s application to be 
added as party defendant were opposed 
by both parties, I should have had very 
little hesitation in rejecting the appli¬ 
cation unless I were satisfied that the 
party sought to be added was not only 

a proper party, but a necessary party 

Having regard, however, in this case to 
the learned and strenuous argument in 
support of the application by Mr. Ven¬ 
katramana Rao on behalf of the Board 

of Commissioners I have felt bound to 

regard it virtually as an 

both. The question thus ^ 

into this : Should the plaintiff^ in this 

case be compelled 

only the defendant of his choice against 

whL he has prayed for the reliefs 
consequent on the declaration, but also 
against the Secretary of State . 

I did nob understand either the 
learned Advocate-General who argued 
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application of oithor party and on such 
torms as may appsar to the Court to be 
jqstt order that the name of any person 
who ought'to have been joined as defen* 
dant or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to 
adjudicate upon and settle all the ques* 
tions involved in the suit, be added. 

It has «not been suggested in this 
case that the applicant, the Secretary 
of State, is a person who ought to have 
been added as party defendant in 
the suit. The contention was 
that the presence before the Court of 
the Secretary of State in this case would 
be necessary in order to enable the 
Court effectually and oompletely to ad' 
indicate upon and settle all the ques* 
tions involved in the suit. If the ex* 
pression in this olause had not been the 
word “necessary" but merely “desirable" 
a great deal might have been said for 
the argument adduced in support of the 
application. But at no stage of the 

discussion was 1 able to understand the 

* 

learned gentleman that argued in 
support of the application .to make out 
that the presence before the Court of 
the Secretary of State was necessary. 
The necessity referred to in the clause 
is for the purpose of enabling the Court 
effectually and oompletely to adjudicate 
upon and settle all the questions in* 
volved in a suit. It is obvious that 
this olause cannot be read as requiring 
that all parsons who have or claim to 
have or are likely to have any sort of 
right, title or interest in respect of any 
portion of the subject-matter of a suit 
should all be made parties. If it 
be borne in mind that the suit is by a 
plaintiff for certain reliefs against 
certain persons as defendants and that 
the judgments of civil Courts are not 
judgments in rem, then it follows that 
the questions involved in the suit are 
only questions with regard to the 
right set up and the relief claimed on 
the one side and denied or withheld on 
the other. The expression therefore 
all the questions involved in the suit " 
can only be questions as between the 
^^arties to the litigation. The phrase 
to enable the Court effectually and 
oompletely to adjudicate upon and settle" 
would seem really to indicate that the 
addition of the party should be ordered 
obly if in the opinion of the Court in 
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the absence of the party it cannot 
effectually and completely adjudicate 
and settle all the questions. 

In these cases there is no question ot 
the Court not being able effectually to- 
adjudicate and settle any question. So 
far as I was able to see, the entire 
argument in support of the application 
was based on the position that in the ab¬ 
sence of the Secretary of State, the Court 
could not oompletely adjudicate upon 
and settle all the ouestions involved in 
the suit. In other words, the contention 
was that the Secretary of State waa 
a proper party to every suit in which 
any question was raised with regard to 
the legality of any statute and that in 
the absence of the Secretary of Stale as 
a party in any such suit there can be no < 
completeness of adjudioation within tbo 
meaning of the rule. I confess that at 
first I was a little impressed with this 
argument. But, as against this, there 
are found heaps of oases in the reports 
both in this country and elsewhere in 
which the question of whether a parti- 
oular legislative enactment was intra or 
ultra vires was decided merely as bet¬ 
ween the parties to the litigation 
without any representation in the suit 
either of the Grown or of the public. 
But it may, no doubt, be remarked that 
in none of these cases the question has 
been raised or decided. The only ease 
that has been cited before me in which 
there can be said to be any indication 
with regard to this matter is the case 
of Ounnigham v. Tomey Homma (!}. 

The question in that case was whether 
a particular provision was ultra vires of a 
Provincial Legislature and the Attorney- 
General of the province was allowed to 
intervene at some stage. There is no 
decision in the case as to whether ho 
was either a necessary or proper party 
and theiriLordships of the Judicial Com¬ 
mittee, do not even refer 'to it. I am 
unable, therefore, to regard it as a deci¬ 
sion at all bearing on the point. 

The case of Es^imaU and Nanaimo 
iJp- Co. V, TP»7so>» (2) was also cited for 
the appli^nt and relied upon. The pro¬ 
perty which was the subject-matter of 
that action had been the subject of a 
grant by the Crown and the question 
that ar ose was whether in such an action 

(1) [1903] A.C. 151. 

(2) [1920] A. 0. 858=89 I*. J. P. C. 87=1M L. 

I, 5S3=36 T. li, IC 49. 
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ihe Attorney-General of the province 
was a necessary party. At page 364 
Lord Buckmaster, who delivered the 
judgment; of their Lordships of the 
Judiclal Committee, observes as follows ; 

The learned Judges of the Court of appeal 
from whose judgment their Lordships feel com¬ 
pelled to difier upon this point, do not ‘refer to 
tjje rights ot the Crown which may be affected 
but base their opinion solely on the ground 
that the Crown is not affected by the result and 
that consequently a mere declaratory order 
against the Crown would be of no value. But 
for the reservation of the rights already referred 
to, their Lordships would have agreed with this 
bonciusion. 

At page 368 occurs the following 
sentence : 

I * * 

It is true that in these circumstances certain 
rights which the Crown possesses, if the grant 
be' good, will be interfered with, 

and at page 369 their Lordships con¬ 
cluded by saying that they 

Therefore think that the Crown is affected in 
this matter, so that the presence of the Attorney 
General is proper and necessary for the deter¬ 
mination of justice. 

It is not contended in this case that 
by reason of any adjudication as between 
the original parties to the action, the 
rights of the Secretary of State 
would in any manner- or mea¬ 
sure be affected. It is therefore not 
a case falling under the rule that the 
officer representing the Crown is a 
necessary party to every action as the 
result of which the rights of the Grown 
may be affected. 

The question would, therefore, have 
to be determined merely on a considera¬ 
tion of, whether in the absence of the 
Secretary of State as a pax*ty to the 
action it is impossible to have a com¬ 
plete adjudication upon and settlement 
of all the questions involved in the suit. 
All the learned gentlemen that appeared 
at the Bar and argued the point on 
behalf of the various parties state that 
they were unable to find any decision 
bearing directly on the point. 

1 have therefore to arrive at a con¬ 
clusion on first impression, and on what 
I conceive to be the general principles 
applicable. The conclusion I have thus 
arrived at is this : If the expression 

all questions involved in the suit 
jshould be regarded as absolute and not 
Imerely relative to the parties before 
(the Court, then the Secretary of State 
may in this case be regarded as a proper 
party and not otherwise. But it seems 
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to me that there is neither principle 'nOr 
authority that can be discovered ^fot 
regarding such an’ expression ■“«all 

the questions involved in a suit^'^' 
pearing in a rule relating to joinder' oi 
parties as absolute and not relativ^e. . • ^ 
The whole scheme of the Civil Pro-' 
cedure* seems to me to point to ’‘a 
suit being refered as a, ‘ suit' for 
relief as against definite defen¬ 

dants, as a trial being one ^ only' as 
between the parties and an adjudication 
as one only binding them. If a plaintiff 
should claim certain property and it 
should be regarded that the question in*^^ 
volved in the suit is generally whether 
he is the owner cf the property and not 
whether as against any other particular 
person he is entitled to certain rights 
over property very serious consequences 
are sure to ensue and procedure in oui? 
Courts of law is certain to become ex¬ 
ceedingly complicated and rnuch mord 
disastrously prolonged than it is at 
present. ‘ 

At this stage I may with advantage 
refer to two decisions that have been 
cited at the Bar. Mi*: S. Srinivasa 
Aiyangar for the plaintiff, referred to 
the case of Moser v. Marsden (3). In 
that case the plaintiff, the patentee of a 
machine, brought the action against the 
defendant for using a machine which he 
alleged was an infringement of his patent 
One Montforts, the maker and patentee 
of the defendant’s machine, applied to 
be added as defendant alleging that the 
judgment in the action would injure 
him and that the present defendant 
would not efficiently defend the action. 
The Court of appeal consisting of Lord 
Justice Lindley and Lord Justice Kay 
reversing the decision of the Court 
below, held that Montforts not being 
directly interested in the issues between 
the plaintiff and the defendant but only 
indirectly and commercially affected, the 
Court had no jurisdiction to add him 
as a defendant. ' Lord Justice Lindley at 
pages 489 and 490 observes as follows: 

But reliance is placed on tbe following words 
of tlie rule, which provide for adding the names 
of parties ‘whose presence before the Court may 
be necessary hi order to enable the Court effec¬ 
tually and completely to adjudicate upon and 
settle all questions involved in the cause or 
matter.’ But what is the question involved in 
this action 2 The question, and the only ques- 

<3) [1892] 1 Oh. 487=61 L. J Ch. 31£>=66 L, 
T. 570=40 W. R. 520. 
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is j^hethep ;What Mapsdei;i,,ia doi^g is aa iu- 
■limgement of the plaintiff’s patent., 

^nd again later on that eminent Judge 

a tr ' ■ • ' 

■says : 

Can it be said that the rule prevents the 
'plaintiff frooi prooaeding against a defendant 
•Without having to litigate with everybody who^ 
in4y be in any Wiy affected, however indirectly, 
‘by the action i It appears to me that it does 
’not. The counsel for the applicant grounded his 
•argument on the allegation that ilontforts’ in¬ 
terest would be affected by the decision in this 
motion. It is true that his interest may be 
•affected commercially by a ju^menb against the 
•defendant, but can it be said that it would be 
legally affected f Can we stretch the rule so far 
AS to say, that whenever a person would be 
iuoident^y affected by a judgment he may bo 
•added as a defendant ( 


And Lord Justice Kay at pages 491 
and 492 observes as follows : 

No doubt the judgment in the present case 
may indirectly affect Montforts’ patent ; but the 
answer to that is, that whether it would affect 
nt or not, this rule does not apply to such a case. 
Montforts says that the defendant will not. oon- 
4iett the case properly, and will not conduct the 
defenoe so energetically as he would. But we 
•oaanpt /help that, 


It seems to me that if ever a case can 
be conceived which would fall directly 
within the words of the rule already 
referred to this was such a cise. There 
was a defendant, who when sued by the 
plaintiff for infringement of a patent 
Tight sought to justify his action on the 
patent right of a third party and if the 
terms of 01. (2) of H. 10 should be taken 
absolutely as contended for, it would have 
seemed to be a clear case in whioh for 
the purpose of effectually and completely 
adjudicating upon and settling all ques¬ 
tions involved with regard to the patent 
right of the plaintiff it was not only 
proper but necessary that this other 
patentee should have been added as a 
party defendant. But the Oourt of-ap* 
peal said *'No" and decided that he was 
not a proper party on the ground, I 
take it, that the words of the rule should 
be construed not absolutely but rela* 
tively. It is a very strong case and I 
confess almost repugnant to common' 
sense. But the wox^s of the statute that 
their Lordships of the Court of appeal 
were considering were identical with the 
\7ords whioh I have to oonaider and it 
baa not been shown that this deoiaioa of 
the learned Judges has ever been over¬ 
ruled or even questioned. It nast alfi * 
be Qb 9 erved that their Lordohipa zefned 
*tQ make the other pateatee a party ts 
Abe aatloB though they eame to the eon* 


oohlusion that byi reason of the decisionr 
the ootomercia!' interest of the other' 
party would be > seriously affected. 5ir. 
Radhakrishnayya referred to Norris v. 
Beazley (4:). It was an action on a bill 
of exchange agaihst the acceptor origi-' 
nally and the defendant' sought tb add 
the name of a company which he alleg'ed 
was the party reallj^ liable and which 
had also in the same matter a counter' 
claim against the plaintiff. Chief Justice* 
Coleridge makes iff that case an observa¬ 
tion whioh I may here reproduce. At 
page 83 that learned Judge observes : 

Now, this, although it is not a case of makings 
a person a plaintiff in respect of a defendant aa 
to whom he does not desire to be plaintiff with¬ 
out and against his will, is certainly the case of 
making a person a plaintiff consent. 

Again that learned Judge at page 84 
lays down that : 

the defendant to be added must be a defendant 
against whom the plaintiff has soma causa of 
oomplaint. which ought.to be determined in the 
action, and that it was never intended to apply 
where the person to be added as defendant is a 
parson against whom the plaintiff has no claim, 
and does not desire to prosecute any. 

He proceeds thus : 

It seems to me that this application is an¬ 
swered, and that it was not intended that per¬ 
sons in the position of this company should be 
added as defendants, merely for the convenience 
of auoth'er defendant...It seems to me that it is 
the more important to construe this rule strictly 
because it is obvious that, in many cases, if the 
defendant’s contention is right, its provisions 
might be made use of in a manner exceedingly 
harassing to plaintiffs, by forcing them to in¬ 
clude in their actions persons against whom 
they do not seek to proceed, and to mix up their 
rights as against one parson, with questions of 
a highly oomplioifted nature arising between 
themselves and the others. 


At page bo Justice Denman says : 

I am quite clear, however, that the Oourt 
ought not to bring in anv person as defendant 
against whom the plaintiff does not desire to 
pnxMed unless a very strong case is made out, 
shovnng that in the particular case justioe can¬ 
not be done without his being brought in. 

The foifegoing observations seem to me 
^ lay down in very clear and unmista¬ 
kable terms the principle applicable W 
such a case as the present. On those 
principles I cannot possibly see my way 
to add the applicant as a party defend¬ 
ant to the action. I am further unable* 
to ux^erstand why the Secretary of 
State is sought to be made a party to the^ 
action at all. The only eu^iestion on 
wh^ such a joinder oan be supported 
1 8 that It isaeeesaary that the deolara- 

T*i UOTj • c p. D, L. j, c. p. 

« UT, 84S=it W, Ib 390. 
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tion that the Act is ultra vires should 
be obtained in the presence o£ the Sec¬ 
retary of State. But the Secretary of 
State so far as the Oivil Procedure Code 
is concerned represents merely the Gov¬ 
ernment or the sovereign and can under 
the present system be regarded if at all 
only as part of the legislative machi¬ 
nery. There is no principle for even 
suggesting that any declaration as against 
him will be effectual and binding as 
against all other possible persons such as 
committees and other bodies and officers 
that may be oonsbituted or created under 
the Act now in question. 

There is no cause of action alleged 
against the applicant, and no relief what¬ 
ever claimed against him. On a proper 
construction of the rule I feel con¬ 
strained to hold that the applicant is not 
a proper party to the suit. The plain- 
ciffs have complained of certain actions 
by the Board of Commissioners, which 
would undoubtedly be unlawful but for 
the Endowments Act. They therefore 
ask for an injunction on the ground that 
the Act which is held up as a shield by 
the defence is really not available to 
them because it is illegal and ultra vires. 

The declaration therefore a against the 
defendants must be regarded as merely 
ancillary to the relief claimed. On 
principle and authority I have therefore 
come to the conclusion that the Secre¬ 
tary of State is neither a necessary nor 
a proper party and that as the plaintiffs 
oppose his being joined as additional 
defendant I would not be justified in ad¬ 
ding him as a party defendant even as a 
person brought in merely to look on and 
see fair play to use the words of Lord 
Maonaghten in the case of Duke of 
Bedford v. Ellis (5). Even as a sort of 
harmless and permissible party I am 
satisfied he could not be added when 
such addition is opposed by the plaintiff 
and more so when on behalf of the ap¬ 
plicant there has been an express refusal 
to submit to any condition as to costs. 

Having regard to the number and 
variety of legislative bodies and autho¬ 
rities in the country at the present day,’ 
paramount, imperial, local, delegated, 
subordinate, etc,, I feel that questions 
of ultra vires are certain to bo raised in 
the Courts in increasingly large numbers 
of cas eq and I refuse to contemplate 

(5) flOOl] A. C. 1=70 L. J. Ch. 102=83 L.T 
080=17 T. L. R, 139. 


with equanimity the prospect of th& 
Seorebary of State for India being re¬ 
quired by every defendant to bo made a.- 

party in every one of them. 

1 

In the result the application must be- 
dismissed with taxed costs for the plain¬ 
tiffs in each of the cases and it is ordered! 
accordingly. 

Application dismissed,. 
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Odgers, J. 

I 

Abdul Khadar Sheriff Sahib —Defen¬ 
dant—Appellant. 

V. 

Lalu Bi —Plaintiff—Respondent. 

Second Appeal No. 1137 of 1923, Deci¬ 
ded on 3rd March 1926, against the de¬ 
cree of the Dist. J., Guntur, in Appeal- 
Suit No. 140 of 1922. 

(а) Provincial Small Cause Courts Act (1887) Sch- 
2, Art. 38— To exclude small cause Courtis juris- 
atctlon—Person hound to maintain need not he es’- 
party. 

It is not necessary in order to take the case out 
of the cognizance of the Small Cause Court 
that the person bound in law to maintain should 
be one of the parties ; 40 All. 52, Foil. [P 933, C IJi 

(б) Deed — Construction — Contract—To get away ■ 
from plain terms of a contract there must he 
evidence and circumstances showing that parties 
intended to base their contract on something which 
was not incorporated In the contract^Evidence. 
Act, S. 92. 

If you ate to get away from the plain terms of- 
the contract you have to read into it something . 
which is not there, and in order to entitle you to ■ 
read into it sometning, there 'must be a state of 
things which appears from the evidence, from the 
circumstances, from the exbrinsio surroundings,. 
to have been assumed by the parties to have 
been the foundation or basis of the contract, so 
that if that basis fails the contract becomes 
unenforceable, you have to ascertain from the 
surrounding circumstances recognised by both 
the contracting parties what is the substance 
of the contract and then to ask the question 
whether the substantial contract needs for its 
foundation the assumption of the existence of 
particular state of things, (1863) 3 B. an^ S. 826, 
Rel. oh. 

% 

A Muhammadan not being on good terms with 
his wife, who lived separate claiming mainten¬ 
ance, an agreement was entered into between 
her and her brother-in-law whereby the brother- 
in-law promised to pay her certain amount per 
year for maintenance for her lifetime. Shortly 
after, the husband divorced her. In a suit for 
maintenance as per the terms of the agreement ' 
against the brother-in-law. 
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J3^: that the divorce by hnsbaud did not put 
•an end to the agreement and the lady was 
•entitled to the maintenance. [P.'93i, 0.1, 2J 

Ch» Raghava Rao —for Appellant. 

K. Ramamicrthi and K, Kameswara Rao 
^ ^for Respondent, 

Judgment.—A preliminary objection 
has been taken in this case on which I 
have heard a long argument as ^ to 
whether this is a suit relating to main¬ 
tenance under Art. 38, 2nd Schedule, 
Provincial Small Oause Courts Act. I 
much regret that on a careful considera* 
'4iion of the case I must find against the 
preliminary objection. 

The suit is brought for a sum of 
Rs. 76 and is brought by a sister-in-law 
against a brother-in-law who is not in 
law bound to maintain her but who 
entered into an agreement evidenced by 
the document Ex. 0 with her. About 
this document I can say nothing 
# at present as I shall have to hear the 
argument on the merits, but it calls 
itself a deed of maintenance and the 
suit is apparently brought on what the 
plaintiff calls a registered maintenance 
•deed. In this case I was prima facie 
impressed with the fact that a suit for 
maintenance would in the ordinary 
acceptance of the term be a suit by a 
wife or in exceptional cases a daughter 
against husband or father for mainten¬ 
ance. I should have thought prima facie 
the expression was inapplicable as bet¬ 
ween a brother-in-law and a sister-in- 
law and I was very much inclined to 
hold at first that this was a mere suit on 
the contract Ex. G between one stranger 
e «Dd another as far as any obligation in 
law is concerned dehors the document. 

Various cases have been quoted on either 
side of the line, but 1 think 1 must 
follow the case in Mttnir~tAd'din v. iJamtr- 
uri-nt.t3a Bibi (l) which seems to show 
^that it is not necessary in order to take 
the case out of the cognizance of the 
Small Oouse Court that the person bound 
in law to maintain should be one of the 

parties: AfuAammod fftudtn y. Ntaryakaa 
(s) another .\Uahabad case it to the tame 
effect. In Afanir-ud-dta v. Samir-an- 
nitto Bibi (l) the oatet quoted by the 
learned vakil for the retpondent from 
^ the dlfakahiid NoU* are dtiUn- 

^ithed ami I t hink the gtai n point o f 

Ui Tl9ie}l0 AU. M»4iiXcr«M^U A. Ul- 

act 

<a) [wisi 10 A. L.1. tBe«u I. 0. la. 


distinction is that the maintenance 
holder was not a party in either of them. 
The same remark applies to Antiasami 
Sastrial v. Ramasami Sastrial (3). The 
decision in Mohidin Vava RavutKan y. 
Moosa Naina Ravuthan (4) went on the 
consideration that the maintenance 
holder, if the expression can be allowed 
in this case, was himself a co-sharer with 
the defendant, and, therefore, not entitled 
in law to call upon the latter to provide 
maintenance. 

To come to the merits: this appeal 
which is all about Rs. 76 has taken all 
day in this Court. Plaintiff was the 
wife of Syed Ismail Sahib and his 
sister’s husband is the defendant. It 
appears that Syed Ismail Sahib and his 
wife did not live happily together. She 
accused him of beating her and driving 
her from his house, robbing her of her 
jewels and purchasing one acre of land 
which is charged with her maintenance 
under Ex. C which is the document in 
dispute in this case. It appears that the 
lady had applied to a Magistrate for an 
order under S. 488 of the Criminal 
Procedure Code for maintenance. She 
was then living apart from her husband 
and in settlement of the disputes between 
the parties Ex. C was entered into, It 
should be mentioned that since the 
execution of Ex. C in August 1918, Syed 
Ismail Saib has divorced his wife and 
the allegation for the defendant is that 
the deed has ceased to have effeotdor this 
this reason. Mr. Raghava Rao for the 
appellant relies on three ciroumstanee 
with regard to Ex. G. The deed is des¬ 
cribed as one of maintenance, as 1 have 
already pointed out in the judgment on 
the preliminary objection. It reoitea 
misunderstandings between the brother* 
in-law, i. e., husband and the lady that 
she desired some maintenanee allowanoe, 
he agreed to provide it for the whole of 
your lifetime* i. o„ Rs. 40 pa> able every 
year on the 30th of Bahula of Pushya 
month. It proceeds ; 

During the whole of your lifetime 1 ebell noS 
lasrtga^ eto., this aecurily laod in fmvcur c4 

e4s..You MkiUl etav in the hcuee vour 

father-in-Uw Sjtd Lathif S^hib or at any 
other place and be receiving the mainWuance 
aUowanoo. 

It has been argued 'and it is conceded 

that the Masistrate’s order should not 

' tiais] S« Mad. = « i. C. I u 
\9 

‘41 UH9S) G M. 3, 1ST. 
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,be executed after a divorce has taken 
place. It is contended that that princi¬ 
ple should be applied to this document, 
3Ex. C. Three facts are relied on as show¬ 
ing that Ex. C must have been intended 
to operate only during such time as 
JLaiu Bi continued to be the wife of 
Syed Ismail Sahib. Eirst, she is des¬ 
cribed as Lilibi, “the wife of Syed 
Ismail Sahib'’, which was a perfectly true 
description afc the time Ex. C was exe¬ 
cuted and one fails to see in what other 
way the lady could have then been 
identified. In my opinion, no force 
whatever can be given to the argument 
based on that description. The gecond 
point is the Muhammadan Law, which is 
clear, namely, that after divorce a wife 
is not entitled to maintenance : thirdly, 
the Magisterial proceedings to which 1 
have referred. 

It IS clear that if you are to get away 
from the plain, terms of the contract you 
have to read into it something which is 
not there and in order to entitle you to 
read into it something that is not there 
you must in my opinion, fall within the 
decisions on based Taylors. Caldwell{b)oi 
which Krell v. Heni-y (6) is an example, 
that is to say. there must be a state of 
things which appears from the evidence, 
from the circumstances, from the extrin¬ 
sic surroundings to have been assumed by 
the iDarties to have been the foundation 
or basis of the contract, so that if that 
basis fails the contract becomes unen¬ 
forceable. You have in the words of 
Vaughan Williams, L. J., to ascertain 
from the surrounding circumstances re¬ 
cognized by both the contracting parties 
what is the substance of the contract 
and then to ask the question whether the 
substantial contract needs for its founda¬ 
tion the. assumption of the existence of 
particular state of things. Why should 
we assume in this contract that it was 
to last so long as the woman remained 
the wife of another man ? What evi¬ 
dence is there that it was the intention 
of both parties to the contract, for noth¬ 
ing less will do. that that was the 
basis on which the contract was made 
when the contract contains words dia¬ 
metrically opposed to any such construc¬ 
tion ? Twice in the contract appear words 

^5) [1863J b B. and S. 820=32 L. J. Q. B. 164 

-8 L. V. 356=11 W. R. 72G. 
i6)' C1903] 2 K: B. 740=72 L. J. K. B. 794=89 
L. T. 328=19 T. L. R. 711. 


for the whole of your life-time'. It may 
be as the learned Subordinate Judges 
points out that the lady waived valuable^ 
rights of much greater value than she 
has obtained under this contract. If' 
that is the case, it seems unreasonable,, 
that, having entered into this contract 
with her husband's friend and relation,, 
the husband should have had it in his- 
power five minutes afterwards to, divorce 
her and thus nullify the terms of the. 
contract. I agree with both the lower 
Courts and see no reason whatever for 
implying as the basis of this contract, 
which both the parties must have 
contemplated the condition that thisladyV 
was to remain the wife of Syed Ismail 
Sahib or rather that the contract was 
only to have effect during the con¬ 
tinuance of that relationship. For these, 
reasons, I am of opinion, that th,e 
second appeal must he dismissed with, 
costs. 

Appeal dismissed* ^ 
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Coutts'Trotter, C. J., and 
Ramesam, j. 

I. ► 

N* M* Bayalu Ayyar and others —Ap¬ 
pellants. 

V. 

S. S* Bamudu Ayyar and another 
Respondents. 

Appeals Nos. 334 of'1924 and 219 of 
1922. Decided on 17th March 1926, from 
the decrees of the Addl. Sub-J., Madura,. 
D/- 16th March 1924, in O. S. No. 29 of 
1921. 

Civil P. c., O. 2 B. 2 —^'Aflerwards''—Ntimbe- 
ving of suitsdoe'i not determine order in tvhich suits* 
are launched—Plaintiff filing iuo suits m'xyi 
el ect uhat suit shall .co7itlnuc. 

Even If Ike numbering of snjts by Courts 
Officer be prima facie evidence cf tbe respective 
dates of admissioij, that dees net determine that 
tbe suit bearing the later number vas 
wards*’ launched within the meaning of B. 2,. 
O. 2, which contemplates a later ppcceeding m 
the real sense : 16 All. 165, Dissented frem. 

Tho plaintiff may elect as to' which of two' 
suits instituted by him tegether cn the same*- 
day shall be held to be barred by the oi eiatiom- 
of O. 2, R.2. ■ tP- 9?b,G. Hi 

C. y, Anantakrishna Iyer ard B* S‘- 
Chandrasekara lyer—ior Appell^ts. 

A. Ki-ishnaswamg Iyer and P. V.Knsh.-' 
nastvami —for Respondents^ 
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' ludgment.'-Ifc will be convenient 

S rt to deal with Appeal 33A. The 
uhtiffs and appellants before us were 
thn sellers and they had entered into a 
ebntrabt to deliver to the buyers 60 bales 
of yarn' of Various counts. They deli¬ 
vered bales before 15th November 
1918 when the controversy between the 
parties arose. The offer is to be found 
in a letter of the 27th July, Exhibit A, 
accepted by an answer of the 5th August, 

Exhibit II. The terms of the contract 

• » 

are very simple. The bales were to be 
delivered by the sellers as soon as they 
got them from the mills which manu¬ 
factured them and what is called Tavanai 
credit extended to the buyer. This is 
explained in this way. The mill month 
runs from'the 21st of one month to the 
20Ch of the next, and the period of credit 
is to . tjbc end of the calendar month 
following that in which the mill month 
expired ; that is to say, for goods deli¬ 
vered by the mill from the 21st Septem¬ 
ber to the 20th October payment will be 
due on the 80th of the following Novem¬ 
ber. On the 15th of November the 
sellers wrote announcing that 9 bales 
had arrived at the mills and were in 

stool? there and the letter says : 

If you therefore pay us Bs. 2,660 beiug the 
bAlaho'e ' due’ tor ’ tha October Tavanai and 
Bs. 21,120 being the balance due for the Novem¬ 
ber Tavajiai, Bs. 2S,760 in all, we shall also pay 
the amount to the mills, take out the bales and 
deliver them to you. 

We see no answer to the contention 
that that was a bad tender because it 
did not offer to deliver the goods which 
were for dMivery unless a condition 
was complied ,with which was not in 
atjoordanoe with the original contract. 
It is clear therefore that there never was 
at this date any valid tender of the 9 
bale^. With regard to the remaining 23 
they were never tendered at all but the 
sellef^s contention is that they were 
entitled to cancel the balance of the 
oQbtraot in the events which happened 
and that they did so by their letter of 
jihe ‘22nd January 1919, Exhibit B. It 
id qu^e true that in Exhibit II we find 
the position that if payments were not 
duly made in accordance with the con-, 
tfact there was a provision for o.anoella- 
tipn of all the outstanding part of the 
Qi^ntraot the aeller^s option. Assuming 
that Exhibit B ia nofe merely a threat to 
oahoel but does actually purport to effeot 
a ‘^oanuellAtibn which the sellers were 


entitled*to bring about.as matters then 
stood, .T)ie demand - was to pay first a 
sum of Ea. 23,780 as to which we , will 
assume for this purpose the money > was 
due but it was coupled with the further; 
demand that 9 bales should be paid for 
of which up to date, as we have found,! 
there had been no valid tender. In these 
circumstances we agree with the learned: 
Judge that, the sellers were never in a, 
position to claim damages for non-accep¬ 
tance of- any of one of these 32 bales. 

The other appeal, 219 of 1922, relates 
to the price of the 28 bales which thei 
buyers have had and not paid for. They 
seek to evade payment by invoking the 
provisions of O. 2, B. 2 of the Code of 
Civil Procedure. What happened was 
that the sellers brought two suits, one in' 
respect of the 28 bales as goods sold and 
delivered and'the other in respect of the; 
balance of 32 for damages for non-accep¬ 
tance. A Full Bench of the Calcutta 
High Court, Duncan Brothers and Co. v. 
Jeebmal Greedaree Lai (l) giving effect to 
a prior expression of opinion by Wilson, J.^ 
has held that, though the two causes of 
action may be legally different, if the 
goods are all deliverable under one con¬ 
tract you cannot validly split them into 
two and bring separate suits in respect 
of them. Assuming this to be correct, 
the words of O. 2, K. 2 (2) are : 

WTiere a plaintiff emits to use in respect of,,or 
inteationrvlly relinquishes, any portion of his 
claim, he shall uot_after\Yards sue in respect of 
the portion so omitted or relinquished. 

Iti^ said that the doctrine of the 
Calcutta High Court can be ‘ applied to 
this case by invoking the authority of the 
decision in v. Bhola Ram (2). In 

this case the facts appear to be that the 
suits were presented together oh the 
same day and an officer of the Court 
numbered them respectively as 72 and 
73, 72 being the suit for damages for 
hon-deUvery of the 32 bales and 73 the 
suit for the price of the 28 bales sold 
apd delivered. .The Allahabad oase is 
invoked as laying down the proposition 
that the numbering affixed by the Court 
shall prima facie be conclusive as to the 
order of time in which the suits were 
respectively instituted- We are not 
px'ep^'ed to assent to that doctrine but 
would rather hold that the plaintiffs 
here can oohfine themselves to Suit 
No. 72 and have Suit No. 78 dism issed 

(1) [1892J 19 Cal, 37a (F, B.), 

U) £18041 16 All. 165=(1894) A.W.K. 65 tF.Bjr 
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nnder O. 2, R. 2. Ifc may very well 
happen that of two suits presented 
simultaneously one was held for some 
technical cause for a week or ton days 
and then would be numbered several 
numbers behind the one which was 
admitted without question. Even if it 
be that the numbering is prima facie 
evidence of the respective dates of ad* 
mission, it does not seem to us that it 
determines that the suit bearing the 
later number was ‘afterwards” launched 
within the meaning of the rule which 
in our opinion contemplates a later pro* 
oeeding in the real sense. In any case 
we prefer to follow the ruling in Appa* 
sami v. liamasami (3) which clearly con¬ 
templates that in a case like the present 
the plaintiff may elect as to' which of 
two suits instituted by him together on 
the same day shall be held to be barred 
by the operation of O. 2, R. 2. This 
being so, we think the sellers here are 
entitled to ask that the doctrine if ap" 
plied should be applied to the suit for 
damages in respect of the non-acceptance 
of 32 bales so as to leave their remedy 
unaffected as to the 28 bales sold and 
delivered. 

The result is that both appeals fai| 
and are dismissed with costs. 

Appeal dismissed, 

(3) [1886] 9 Mad. 279. 
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Spencer and Ramesam, JJ. 

Official Assignee of Madras —Defen¬ 
dant—Appellant. 

v. 

Vedavalli TKaxjarammal and others- 
Plaintiffs—Respondents. 

Original Suit Appeal No. 80 of 1924, 
Decided on 20th August 1925, from the 
judgment of Kumaraswami Sastri, J-, 
inO. S. No. 34 of 1924. 

^ Will-'Construction — Bequest to grandson 
born within 10 years of the death of testator 
In the absence of grandson bequest to grand¬ 
daughters—Grandson -born within ten years of 
testator’s death—Bequest cannot take effect i,n 
favour of loth the grandson and grand-daughter 
—Heir at law will take the estate. 

A Hindu of Madras made a WUl and a subse- 
qu6nt codicil and died in 1897 leaving widow 
and one son. The Will provided l I give and 
bequeath the whole of the residuary estate to 


my grandson or grandsons who may: be born., or 
will be born to my son K within ten years after 
my death ; if there shall be no susH grandson to 
be born as aforesaid the whole of my residuary 
estate is to be divided equally between my said 
granddaughters after the death of my said wife 
There was a proviso that the distribution of 
the residuary estate among the granddauhters 
should take place after the death of the testa¬ 
tor’s wife, daughters-in-law and son. A grandson 
was born in 1899, i. e., within 10 years of the 
testator’s death. 

Held ; that the bequest in favour of the grand¬ 
son being a bequest to a person not in existence 
at the death of the testator was invalid: 9 Beng, 
L. B. ^377 (P. C.), Foil, But as the grandson 
was in existenee, bequest in favour of the grand¬ 
daughter could not take effect under S. 117 of 
the Indian Succession Act, Hindu Wills Act ap¬ 
plying to the case, and there was complete in¬ 
testacy. Therefore the grandson took the whole 
estate as heir-at-Jaw ; {Case law discussed,) 

[P 937, C 1; P 938, C 2] 

Per Bamesavt, J ,—The disposition in favour of 
the grandson could not vest until the birth of 
the first grandson within ten years after the 
testator’s death. Until then, the estate would 
not vest in any person. If no grandson was 
borii within ten years, then also the estate 
would not vest in any person for ten years or 
up bo his son’s death if within that time. The 
result was iu either case there would be an in¬ 
terval after the testator’s death during which 
the estate would not vest in any person. 
this ground also the disposition in favour of the 
grandson was void apd that in favour of the 
granddaughters was likewise void, [P 941, O 2J 

O. T, Govindan Nambiar and S, Sata~ 
gona Mudaliar —for Appellant, 

A. C. Sampath Aiyangar and P, Krish- 
namachari —for Respondents. 

Spencer J. —The decision of this ap* 

peal depends on the construction to be 
placed upon the Will of K. Narayana- 
swami Naidu. a Hindu of Madras. He 
made a Will on 3rd February 1897, and 
a subsequent codicil on 21st May 1897, 
and died on 23rd May 1897 leaving a 
widow and one son, whose whereabouts 
are not known, and three granddaughters. 
One grandson, who is the 2nd defendant, 
was born in 1899 after the testator s 
death and, having become an insolvent, 
he is represented by the Official As* 
signee, TheWMll having been made in 
the Presidency Town, the Hindu Wills 
Act is applicable to it, and S. 2 of that 
Act makes Ss. 116 and 117 of the Indian 
Succession Act applicable. Among the 
dispositions the important passages run 
as follows : 

Clause 9. I give and bequest the whole of the 
residuary estate to my grandson or grandsons 
who may be born or will be born to^ my son 
Kateri Sundararamanjulu Naidu within ten 
years after my death ; if there shall be no suoh> 
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grandsons to bd born as Aforesaid the whole of 
my residuary estate is to be divided eq^ually 
•betweeu zny said granddaughters after the death 
of my said wife. 

The proviso fco the clause provides that 
A sum should be placed in deposit in 
Messrs. Arbuthnot & Oompany’s Bank 
4 jo provide a monthly income for the 
maintenance of the ‘testator’s daughter'* 
in'lawi the widow of a son who died 
during his lifetime, and for the distribu¬ 
tion of the amount to his granddaughters 
after her death. 01. 13 provides that the 
testator’s ^n, K. Sundararamanjulu 
Naidu, having fraudulently spent more 
than half of his father’s earnings and 
having executed a release in his favour 
ehould have no claims whatever in and 
:upon the testator’s estate. 01. 2 of 
the codicil revokes a provision of 
33. 5,000 in 01. 3 of the Will in favour 
of charity and 01. 3 provides that the 
distribution of the residuary estate 
among the granddaughters should take 
place after the death of the testator’s 
wife, daughter-in-law and son. 

The facts necessary for understanding 
the case are that the testator’s son 
•Sundarararhanjulu Naidu disappeared 
^and has not been heard of for 25 years; 
the testator’s granddaughter Kothanayaki 
died unmarried in 1903, the 2Qd defen¬ 
dant was born in 1899, that is within 
ten years of the testator’s death in 1897, 
but the bequest in his favour being a 
bequest to a person not in existence at 
the death of the testator is invalid under 
the rule in the Tagore case [.Ganendra 
.Mohan Tagore v. Jatindra Mohan Ta¬ 
gore (1).] 

The question we have to decide in 
.this appeal is whether the effect of the 
J5rst of the juissages quoted from 01. 9 
.of the Will 18 , in the events that hap¬ 
pened to create a gift to the grand- 
•daughters or an intestacy. The learned 
-Judge in the trial Court decided in 
favour of the former alternative. He 
was of opinion that S. 116 of the Succes¬ 
sion A'ct applied to this case rather than 
Sf 117. He refolded to two oases .^7arau- 
das Vrijhkukhandas v. Bai Sarasioati 
Bai (2) and Badha Praead MnUich v. 
i2an« 3fa»« (3) as being oases, 

^ (i) [18733 L A. Sup. Vol. 47=9 B. X 1 ..B. Sf?— 

laW. R. 359^3 Satb, 693^8 Sar. 83 

(P, a). 

i(9) [19143 38 Bom. 697=38 I. 0. 130=16 

Bom. li. B. 677. 

“ i8) [1906] 83 Oal. 947=8 C. L. J, 603=10 C. 

W. N. 696 (S. B,). 


in point. Narandas Vrijhhuhhandas^ v* 
Bai Saraswati Bai (2) is a case which 
dealt with a Will executed in the mofw 
sil and consequently it contains no dis¬ 
cussions of the sections of the Succession 
Act. Badha Prasad Mullioh v. Bani 
Mani Dassee (3) followed the English case 
of Jones V. Westcomb (4). The case Badha 
Prasad Mullick v. Bani Mani Dassee (3) 
went on appeal to the Privy Council and 
was confirmed on different grounds from 
those upon which the Calcutta High 
Court decided it. The decisive feature 
of that case was that there was no ad¬ 
option in law because the authority 
given under the Will for the widow and 
the executors to adopt was invalid. 
S. 116 of the Succession Act runs as 
follows: 

Where there is a bequest to one person aud 
a bequest of the same thing to another, if the 
prior bequest fails the second bequest shall take 
effect upon the failure of the prior bequest al' 
though the failure may not have occurred in 
the manner contemplated by the testator. 

This provides for cases of double con* 
-tingenoies as -may be seen from the 
illustrations to the section, a subject 
which is discussed in Williams on Exe¬ 
cutors, 11th Ed., Vol. II, pp. 1014 to 
1017. S. 117 is as follows : 


Where a Will shows an intention that the se-* 
cond bequest shall take effect only in the event 
of the first bequest failing in a particular manner 
the second bequest shall not take efiect unless the 
prior bequest fails on that particular manner. 


The illustrations to this section re¬ 
call the facts of the'cases of Underwood 
V, Wing {5) Wing v. Angrave (6). 

The Will before us declares that the 
gift over in favour of the granddaughters 
shall take effect only if there are no 
grandsons born within ten years of the 
testator’s death. There was a grandson 
born within ten years of the testator’s 
death, namely, the second defendant. 
The question is whether the prior be¬ 
quest in favour of the grandson has 
failed in the particular manner denoted 
by the Will. It was argued that wa 
should read the words 

if tbare shall bo no grandsons to be born as 
aforesaid. 


as meaning 

if there shall be no grandsons born who can 
take the estate as aforesaid. 

or, in other words, 


(4) [17111 1 Eq. Abr. 345 (34ai=Pre. Ch. 316. 
(6) [1855] 4 De G. A Q. 633 -19 Beav. i59 
=3 Eq. R 794=94 U J. Ch. 393=1 Jur. 
N. S. 169=3 W. R 338. 

(6) [1860] 8 H. L. 188=30 L, J. Ch. 65. 
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. If the bequest in favour of grandsons fails on 
any account. 

I think that the language used is 
quite specific and that it cannot be given 
the meaning contended for by, the res¬ 
pondent’s vakil which involves a contra¬ 
diction, viz., that grandsons born within 
ten years after the testator’s death 
means grandsons born during his life¬ 
time as they alone could take the estate. 
The testator clearly spoke of two classes 
of grandsons when he used the words : 

GrandsoDS who may be born (i. e. before my 
death) or will be born to my son K. Sundara- 
ramaujulu Naidu \7ithin ten years after my 
death. 

The gift in favour of the granddaughters 
has been made expressly dependent on 
condition that there shall be no grand¬ 
sons born during the testator’s lifetime 
or within ten years of the testator’s 
death. We cannot make a new will for 
the testator in the light of the events 
which happened. The wishes of the 
testator have to be given effect to so far 
as the Court is able to do so. We must 
therefore consider what the testator 
intended. It is evident from Cl. 12 that 
he intended to disinherit his son and it 
may also be considered from the proviso 
to Cl. 9 that he was in favour of bene¬ 
fiting his granddaughters to some extent, 
but he evidently preferred to benefit 
grandsons if any should be born within 
ten years of his death rather than his 
granddaughters. He wished to restrict 
the bequest to grandsons born within ten 
years as that was the period within 
which his son and daughter-in-law might 
be expected to have children but he 
showed no intention of disinheriting them 
altogether in case of there being a legal 
objection to the bequest taking effect in 
the manner stated. The will contains uo 
indication that the testator wished to 
give preference to granddaughters sup¬ 
posing a grandson and granddaughters 
were both in existence at a date within 
ten years after his deaths In Hall v. 
Warren (7) Lord Kingsdown observed : 

The gift over seems to have taken effect whe¬ 
ther we regard the precise language of tbe 
cular clause or the general intention of the 

testator. 

So here let us consider first what is 
the meaning of the precise language used 
hy the testator, and secondly what were 
his general intentions and how may his 

(7) [18G11 9 H. L. 420. 


wishes be best carried out. If the 
answers to both these questions lead^tq 
the same conclusion, we need have ^no 
hesitation in giving effect to the ordinary 
meaning of the language used. The 
testator did not contemplate intestacy, 
but he made no provision for the case of 
the bequest in favour of grandsons who 
might be born within ten years being 
found invalid owing to a provision of, 
law. If he had contemplated the event, 
which actually happened, of a grandson, 
being born within ben years of his death, 
there can be little doubt that" he would 
have preferred that his grandson should 
succeed even though on intestacy, rather 
than that the granddaughters should take 
the whole estate and the grandson take¬ 
nothing., The case of tlnderwood y. Wing 
(5) was a case in which the construction 
pub upon a will by the Court of final 
appeal in England who gaye effect bo the 
intentions of the testator led to intestacy 
and the illustration (e) to S. 92 and the 
illustration to S. 117 of the Succession 
Act are also illustrations of cases of 
intestacy resulting. We should not bhere- 
fere assume that the idea of intestacy 
would have been more repugnant to the 
mind of the testator than the preference 
of female to male descendants. I think 
that this specific language of the will and 
the intention of the testator lead to the 
same conclusion. I further think that/ 
S. 117, Succession Act, covers the case; 
and therefore I would, as was done, in 
Maddison v. Chapman (8), construe; 
strictly the condition under which the' 
granddaughters were to take the estate 
and hold that as a grandson was born, 
the gift over failed and the grand¬ 
daughters are nob entitled to taka the 
residue, and that, as the gift to the 
grandson is invalid and the gift over to 
the granddaughters failed by reason of its 
being subject to a contingency which 
actually happened, there is an intestacy 
and the heir-at-law, namely, the 2nd 
defendant, in the absence of his father, 
who is presumably dead, will take .the 
whole estate. 

The appeal must therefore be allowed 
and the suit dismissed. Costs of the 
plaintiff and the Official Assignee in this 
Courb will come out of the estate. The 
order as to costs in the trial Court ma> 
stand. _ 

(8) [1868] 4 K, & G. 709. , . 


im OppL. Assig-itee v< VEDAry;^LDi Thaxarammal (Bame^am, J.) Madras ' 939 

♦ 


.Kamesam, J.—agreei^bnt would add 
some reason of my own. The first illus' 
tration to S. 116 of the Succession Act is 
based on Meadows v. Parry (9). The 
second illustration is taken from Avelyn 
Vi TTard (10). Other cases illustrating 
the section, are collected in William on 
Executors (llth Ed.). Vol. II, pp. 1015- 
1017, Theobald on Wills, 7th Ed., pp, 
656:657, Jarman on Wills, 6th Ed., pp. 
2195-2199. The reason for these deci¬ 
sions is that : 

The intention of the testator is effeotiyely 
fulfilled by regarding a clause of apparent con¬ 
ditional limitation, so as not to require, as in the 
case of a gift on the condition that the very 
event, on which t-heigift is made contingent must 
be fulfilled with strict exactness, but paying 
regard, in the construction to the substantial 
e^ct of t)ie contingency specified and as to the 
real intent 'of the testator. 

(Williams, p. 104), In these cases : 

There cannot be a shadow of^ doubt that, if 
asked whether in case of a prior gift faillug 
altogether for want of an object he meant the 
alternative gift to take efiect, his answer would 
have been in the affirmative. The conclusion 
that such was the actual intention has been 
deemed to amount to what the law denominates 
a necessary inaplicatiou. 

(Jarman, p. 2195). The Indian legis¬ 
lature has accordingly adopted the princi¬ 
ple as a general rule in S. 116 of the Act 
making the case where the testator 
^ntends the gift over to take effect only 
if the first gift fails in a particular 
manner, an exception. Accordingly, the 
appellant has to show an intention that 
the second gift in this case should take 
effect only if there is no grandson born 
Within ten years. If the appellant fails 
to 3how such an intention, the respondent 
succeeds even if he cannot show any 
clear intention the other way. 

In many of the oases illustrating S. 116 
the intention of the testator is so obvious 
that it cannot bear discussion. For in¬ 
stance, in the first illustration [of. 
M^O-dotcs V. Parry (9)] by the time of the 
de^^th of the testator, from which time 
the will takes effect, it was definitely 
kno,wn that the testator had no children 
though it might not have been known 
when the will was written and the 
testator could not have intended tlie 
B^ond gift to take effect only if children 
born but die within eighteen. The 
langu^gp of the clause could not have 
been tUi» actual intention of the testator 
atjtihQ date of death. The same r endarks 

-<X0) U780) I Ym. San. ISO. ^ ', 

^ • .n.i 


apply to Murray v. Jones (11) and to- 
Avelyn v. Ward (10) though not to Jones 
V. Westcomb (4) or to Hall v. Warren (7) 
or to Radha Prasad MulUck's 
[affirmed by Privy Council in Radha- 
Prasad Mtillick v. Rani Manx Dasee (12)]. 
It seems to me thac, if the word “ con¬ 
templated " in the section refers to the 
testator’s state of mind on the date of 
death and not to the language in the will, 
the illustrations do not illustrate the 
section and the section is not happily 
worded : for the manner contemplated 
by him could not be the manner ap¬ 
parently' expressed in the condition.. 
Even in Jones v. Westcomb (4), Hall v. 
Warrexi (7) and Radha Prasad Mullick v. 
Rani Mani Dassee (3) there is no doubt 
as to what the testator’s answer would 
have been, if the matter was put to him* 
As Lord Campbell stated in Hall v. 
Warren (7) : 

. It w.'is gravely argued at your Lordshipa’ Bar 
that the testator wished the opinion of the 
inhabitants of Bayswater to be taken on the 
expediency of establishing this Hospital, and that 
a resolution of the Pari.sh in the negative was 
the condition on which William Hull Warren 
was to take the two bouses. But I apprehend 
tkat the failure of the foundation of the Ho.spital 
was the contingency on which he intended his 
godson to take. 

There can be no analogy between that 
case in which the Hospital never came 
into existence and the present case in 
which a grandson had come into existence.- 

The illustration to S. 117-is based on 
Underwood v. Whig (5) and Wing v, 
Angrave (6), That the result of these 
cases involved a hardship is clear from 
the observations of Lord Wensleydale iu 
the latter case at pp. 214-15 : 

' Tins case (and there are many like it) is one in 
which the temptation from the supposed hard¬ 
ship of the case to swerve from the established 
rules of coustructiou is strong. No one can doubt 
as to the testatrix's * intention' iu the loo>e 
sense of the word. 




, ' — — LtXlA 

Suage of the instrument. In the present 
case. I do not wish to rely merely on the 
language of the condition. Kor can it 
be said in the present case that the 
testator’s intention, ’ in the loose sense 
of the word, was to give the residue to 
the graniWaugbters even if a grandson 
existed. This case is therefore stronger 
than the cases of Wing v. r (6> 

^d 6 nd^rwood v. Wing {^), Seeing that 

(11) [ISISJ 1 V. & B. 313=13 R, R 104 

(U) 11903] 35 Cal. 896=35 I W 

K.729-=S C. U J. 4S (P. Cj. 
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the English Judges decided these cases 
in the way they decided in spite of the 
principle of the other group of cases 
[Jones V. Westcomh (4), Murrays v. Jones 
til) and etc.], and in spite of the hard¬ 
ship involved and seeing that the Indian 
Legislature adopted those decisions as 
their illustration to S. 117 to show what 
they meant by : 

An intention that the second bequest shall 
teke eflect only in the event of the first bequest 
{ailing in a particular manner. 

I do not feel any hesitation in apply¬ 
ing S. 117 to the case before us. The 
illustration in (e) to S. 92 also leads to 
the same conclusion. It seems to be 
■based on the passage in Jarman, 6th 
Edition, at page 2203. This illustration 
might well have been an illustration to 
S. 117 also. It likewise relates to the 
intention of the testator that the second 
^ift should not take effect unless the 
failure of the first happens in a particular 
manner. 

If, in IVinff v. Angrave (6) as Theobald 
puts it Ut p. 654) that the event that 
happened (simultaneous death) and the 
■event contemplated (one dying before the 
other) are two distinct and independent 
events and if in illustration (e) to S. 92 
•the death of the first legatee before the 
eighteenth year and his death after the 
•eighteenth year in the lifetime of the 
testator are two distinct and independent 
events in the present ease the event con¬ 
templated—non-existence of the grand¬ 
son and the event that happened the 
birth of a grandson are not only two 
distinct and independent events but con¬ 
trary or opposite events. The case in 
miiott v. SniitK (13) is a further illustra¬ 
tion of the rule, S. 117 is therefore 

.applicable a fortiori. 

The consideration that the Court 
should, if possible, lean against intestacy 
is not sufficient in my opinion to shake 
the above conclusion. In Undenoood v. 
Wing C5). Wing v. Angrave (6) and the 
illustration to S. 92 (e) this consideration 
was not strong enough to affect the 
result. I am not able to follow our 
learned brother Kumaraswami Sastn, J. 
when he says in his judgment in appeal: 

Reference was made to Uundcrioood 
>(5) but I do not think that the facts of the pre¬ 
sent case fall under this decision as I do not 
: think that limitation was a cond ition preoedent. 

(13j [1882] 22 Ch.D. 236=52 L. J Cb. 222=48 
L. T. 27=31 W. R. 336. 


It cannot be deduced froni Hall vJVatren 
(7) as the learned vakil for the respond¬ 
ent argued that whenever the first devise 
is ab inito void, the second bequest must 
be given effect to whatever the condition 
may be. He also wished us to construe 
the words ‘*such grandson as aforeseid’* 
to mean such grandson so taking.** I 
think that the words mean “grandson 


born within ten years after my death.” 
We cannot add the words so taking as 
we have been invited to do on the basis 
of S. 64 of the Act and Abbott v. Midd¬ 
leton (14). It cannot be said that^ any 
words material to the full expression of 
the meaning are omitted in this case. 
Nor can we construe the will as a gift to 
the granddaughter subject to be defeated 
on the birth of a grandson within ten 
years after the testator s death. The 
mere fact that the testator wished to 
deprive his son of all the benefits of the 
will beyond the sum of Ks. 500 as 
capital for his trade and Es. 250 for 
funeral expenses is not also strong 
enough to displace the application of 
S. 117 for in case of intestacy, the son 
and grandsons take as members of 
joint Hindu family if grandsons are born 
with the right to enforce partition by or 
on behalf of grandsons. But it is un¬ 
necessary to speculate in this direction 
as the testator never contemplated the 
event that happened, viz., the device to 
the grandsons being void under the 

Tagore case (l). 

Our brother Kum araswami Sastri, J. 
thought that the decision in Narandasjr 
Saraswathi Bai (2) is on all fours with 
the present case. In that case, the 
testator wished to give life-estate to bis 
widow Parvatbi and on her death to his 
daughter's sons. He expected his daug¬ 
hter to have sons by the death of Jrar- 
vathi. Not only did he not contemplate 
the gift to the daughter's sons being void 
under the Tagore case (l) but also he did 
not provide for the case of his daughter 
having no sons at Parvathi’s death but 
having sons some time after it. Either 
he did not contemplate it or thought a 
gift ,to them valid though it may not 
immediately follow the preceding life- 
estate, The events that happened are 
incompletely stated in the reports in the 
Indian Law Reports, a material date be¬ 
ing omitted. The case is reported also 

(14) L1858] 7 H. L. 68=21 Beav. 143=28 L. J, 

Oh. 110=5 J. W. R. N. S. 717. 
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in 16 Bombay Law Beporter, p. 577; 
from this report it appears that Saras* 
wati'a son was born in Daoember 1907. 
But the son did not oome into existence 
on the termination of the preceding life* 
estate, Parvathi having died in April, 
1907, the gift to him was void, apart 
from the Tagore case. On the analogy 
of 3. Ill of the Succession Act (of S. 23 
of the Transfer of Property Act) the 
clause *'My daughter Saraswathi’s sons, 
if any. shall be the heirs'* should be con¬ 
strued to relate to the termination of 
the preceding life-estate, i. e., to the 
time of Parvathi’s death. It then means 
My daughter Saraswathi’s sons if any 
existing at the time of Parvathi's death 
shall be the heirs. As Saraswathi’s son 
was born later he could not take. The 
question then arises whether there is an 
intestacy on the death of Parvathi, 

The testator proceeded to give a life* 
estate to Saraswathi, "In case my daughter 
may not have sons.” This clause can 
mean only "In case my daughter may not 
have sons at the time of Parvatbi's 
death,’* in which case, Saraswathi’s life- 
estate takes effect, and there is no 
alternative possible at this stage so as to 
result in intestacy. The clause is not a 
condition subsequent def eating Sara* 
swathi’s life-estate on the birth of a son 
later than Parvathi.s death. The ques* 
tion next arises—do the cousins take 
after Saraswathi’s death? It may be 
said that the words "after the death of 
my daughter Saraswathi” (towards the 
end of paragraph quoted in the report) 
may be construed as if the words "with¬ 
out sons ” are added to them, on the 
principle of Abbott v. Middleton (14), but 
if this cannot be done, the cousin’s estate 
takes effect—which is the actual decision 
The decision may be perhaps correct. 

But it is difficult te see where the 
principle of Jones v. Westcomh (4) and 
similar oases on which S. 116 of the 
Succession Act was based came in or the 
necessity for discussing whether 3. 116 
or 3.117 applied arose. In that case, 
there was a life*e3tate before the grand¬ 
son’s estate but no life-estate in the case 
before us. I do not see how that case 
can be on all fours with the one before 

us. Neither the Hindu 'WiUs Act nor 
the Succession Act applied to it as the 
<xSk^Q did pot arise in the City of 3o^bay. 
Nor was th^e any reference to 9s, 116* 
and 117 of the Succession Ao(, nor any 


discussion as between two opposing, 
principles. 

But there is another ground on which 
the bequest to the granddau ghters fails. 
The testator intended the estate tc wait 
for ten years after his death, and if by 
that time grandsons are born (through' 
his son) they shall take but, if no-' 
grandsons are born, the three grand'* 
daughters named shall take. The dis¬ 
position in favour of the grandsons does 
not vest until birth of the first grandson 
within ten years after the testator’s 
death. Until then the estate does not 
vest in any person. If no grandson is 
born within ten years, then also the 
estate does not vest in any person for 
ten years or up to his son's death if with¬ 
in that time. As 3. 179 of the Indian 
Succession Act is not made applicable to 
Hindus, the estate does not vest in the 
executors. The result is in either case, 
there is an interval after the testator’s 
death during which the estate is not 
vested in any person. On this ground 
(apart from the Tagore case) the disposi¬ 
tion in favour of the grandson is void and 
that in favour of the granddaughters is 
likewise void. The vakil for the respon¬ 
dent conceded this and even relied on 
this for inviting us to construe the will 
as devise to the granddaughters in the 
first instance subject to be defeated by 
the birth of a grandson competent to 
take. This will be re-writing the will. 
Thus there is an intestacy on this ground 
also. 

I agree with the order of my learned 
brother, 

Appeal allomed^ 
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Siva Subramania Pillai —Petitioner. 

V. 

Poovalingam Pillai —Respondent. 

Appeal No. 48 of 1924, Decided on 15th 
April 1926, from the appellate order of 
the 2nd Addl. Sub.-J., Tinnevelly, in 
A. S. No. 28 of 1923. 

CtvCl P. C., O. 34, iJ. 6— Mortg(^e saU dedared 
Df i* for personal decree — 

Bight i^rues on date of declaration and not, of 
actual <ii.spo5S0^(on 

Where the sale of a -oertaiu prcperty ia exeou 
tlou of a mortgage decree U declared to be void 
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the property not being liable to sale, fc. g., being 
tsrust property, right to apply for a personal 
■decree against the mortgagor accrues on the 
date of the order declaring the sale void and 
not the actual date of dispossession ; 3p, 

Mad. 209 and A. 1. B. 1925 Mad. 981, Dlst. 

[P. 942, C. 2] 

A. G. Sliunmugha Nainar —for Pefci,- 
."tioner. 

Ch. Baghava Bao —for Respondent;. 

Judgment. —In this case a certain 
jjroperty was sold in execution of a mort¬ 
gage decree. In subsequent proceedings 
it was held that the property was trust 
property and therefore could not be sold 
in execution of the prior mortgage 
decree and the sale proceedings taken in 
execution were declared to be void, The 
Appellant then presented an application 
under O. 34. R. 6, Civil P. C., for a per- 
-3onal decree against the mortgagor. 
Two questions have arisen : (i) whether 
this remedy is open to the appellant: and 
(2) whether, if so, this petition is in 
time. 

As far as the first point is concerned, 
there is the authority of Badhakishjcn 
Lai V. Kashi Lai (1) in appellant's 
favour. That case was not one of an ap¬ 
plication under O, 34, Rule 6, but of ordi¬ 
nary execution proceedings, and it was 
held that when a sale in execution had 
been set aside, it was open to the decree- 
holder to execute the decree again. As 
I think the appellant must fail'on the 
second question, namely limitation, it is 
not necessary to discuss this point any 
further. Under O, 34, R. 6, the right 
to apply for a personal decree accrues 
when the net proceeds of any sale, in 
execution of a mortgage decree, are 
found to be insufficient to pay the amount 
due to the plaintiff. In the present case, 
as soon as the decree declaring the sale 
to be void was passed, it must be deemed 
to have been found that the sale of the 
property was insufficient to pay the 
mortgage debt. On the passing of the 
decree, therefore, the plaintiff’s right to 
apply for a personal decree accrued. As 
he has come in more than three years 
after that date his application is barred 
by limitation. The appellant has relied 
on Bamianudi VBiikata Appa Bao v. 
Lokkoju Chinna Ayyanna^ (2) and 
gamma Nayakuralu y. Bamadasappa (3j, 
Neither of these cases are under O. 34, 

I, R. 1924 Patna 273^ Pat. 829. 

(2) [1907] 30 Mad. 209=17 M. I. J- 194. 

(3) A. I. R. 1925 Mad. 981. 


and the question that had to be; couside- 
red was when the right to^ apply accrued.. 
On this ground the. ^ases may be,distin¬ 
guished. I may,, observe that even in 
these cases the date of the order for re- 
fund of money was held to be the date 
when the right to apply accrued and not 
the actual date of the refund of money 
itself. Similarly, applying. that to the 
present case, it will be the date of the 
order declaring the sale void and not the 
actual date of dispossession. 

The appeal fails and is dismissed. 

Appeal dismissed. 
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Phillips and Madhavan Nair, JJ, 
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F. Venugopalachariar 
Appellant. 



—Petitioner 


K.'Chinnulal Soiocar and others — 
Respondents. 

Appeal No. 201 of 1925, Decided on 
10th February 1926, from the order of 
the Dist. J., Ghingleput, D/- 1st April 
1925, in M. P. No. 129 of 1924. 

si;:'Pro’Jlnctal In$olv^:y Act (1920), S 43(1) 
-~Order of annulnie7it cannot be set a^tde under 
Ctvll pI C.. 0. 9—5. 10 (2) applies—GivU 
P. C. O, 9. 


Whea an order of annulment has been passed 
under S. 43. (1) it is not open to the insolvency 
Court to set aside its order by virtue of the pro¬ 
visions of O. 9 of the Civil P. O., but the provi¬ 
sions of S. 10 (2) will apply ; C. B. P. No. 554 
[Madras) of 1925, Dist.\ A. 1. R. 1924 Mad. 635 
^oll. fP- 0. 2J. 

G ilA 1C ma.n^1af,nrv. 


S. F. Venugopalachariar —for x4ppal" 
lant. 

Phillips, J. —The question for deci¬ 
sion in this case is whether, when an 
order of annulment has been passed 
under S. 43 (l) of the Provincial Insol¬ 
vency Act, it is open to the insolvency 
Court to set aside its order by virtue of 
the provisions of O. 9 of the Code of^Civil 
Procedure. The wording of the sec¬ 
tion is : 

If the debtor does nob appear on the day fixed 
for hearing his application for discharge the 
order of adjudication shall be annulled . . . 

This certainly seems to be a manda¬ 
tory provision, but it is contended for 
the appellant that the word shaU 
does not necessarily make the order 
mandatory and that it may be treated as 
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mera^ ^^reofcory. ■ A similari q'ue^bion 
■was considered in 0. R. P. No. 5o4: of 
1925, a ease in which the debtor had not 
applied for discharge at all and on that 
ground his insolvency was annulled and 
it was there held that the Court had 
power to review its order of annulment. 
It only differs slightly, from the present 
ease and cannot really be distinguished 
on principle. On the other hand, in a 
case in Arunagiri Mudaliar v. Kanda^ 
swami Miidaliar {l) Waller, J., ‘was of 
opinion that, S. 43 was absolutely 
peremptory in its terms and that there* 
fore time could not be granted for apply¬ 
ing for discharge. Krishnan, J., did not 
take this view, but he apparently held 
that if an order for annulment had been 
made the provisions of S. 10 (2) should 
be applied. I am inclined to agree that 
8 . 10; 01. 2 governs this case. Under 
8 . 5 of the Act the provisions of the 
Civil Procedure Cade are to be applied 
subject to the provisions of the Act. S. 10 
(2) provides a definite remedy for a 
debtor in respect of whom an order of 
adjudication has been annulled, and it 
gives him permission to present another 
petition on the same facts, provided that 
he satisfies the Court that he was pre¬ 
vented from prosecuting his application 
by any reasonable cause. Such a remedy 
is certainly distinct from any remedy 
granted by the Civil Procedure Code 
and appears to prescribe definitely'' the 
procedure to be adopted. If that is so, 
then I think that the words “ subject to 
the provisions of this Act *' in S. 5 must 
have their full force ; when the Act pres- 
eribes a definite method by which the 
debtor oan obtain his remedy it is not 
open to him to adopt other methods 
which would be open under the Civil 
Procedure Code. 

No provision similar to S. 43 was 
contained in the old Provincial Ineol* 
venoy Act, and it is obviously one of the 
provisions of the new Act that the debtor 
shall bo obliged to apply for discharge 
if be wishes to retain the benefits of in- 
Bolvenoy so as to put an end to the pro¬ 
ceedings in insolvency. Provisions have 
been enacted in 8. 43 (l) that if he does 
not apply for discharge his adjudication 
shall be annulled, but it allows him in 
certain oases a further remedy of pm* 
santing another petition in insolvency 
which ia the method of g iving mlM to 
{li A. X. B. 19^4 Mad. 635. 


persbns who have been prevented by 
bona file causes from prosecuting their’ 
applications. In this view, with all res-, 
pect, I am not prepared, to accept tiip 
views^ekpressed in Oi E. P. No. 554; ,of, 
1925, but would rather adopt the opi¬ 
nion expressed in Arunagiri Mudaliar y. 
Kandaswami Mudaliar (l). Although 
the insolvent has a remedy prescribed by 
the Act, he has chosen to apply under 
O. 9. His petition was rightly dismissed. 

The appeal is accordingly dismissed. 

Madhavan Nair, J. —I entirely agree. 
The question is whether by virtue of the 
provisions contained in S. 5 of the Pro¬ 
vincial Insolvency Act the appellant is 
entitled to ask the Court to consider his 
application to restore and re-hear the 
petition for discharge dismissed on 
account of his default under S. 43. In 
my opinion, S. 43 is clearly mandatory ; 
S. 5 states that subject to the provisions 
of the Insolvency Act the Insolvency 
Court in regard to proceedings under the 
Act shall have the same powers and 
shall follow the same procedure as it 
has and follows in the exercise of origi¬ 
nal civil jurisdiction. But the Provincial 
Insolvency Act itself has provided in 
S. 10 (2) a special procedure by means 
of which the appellant can have his 
remedy. According to that section, 
after obtaining leave of the Court he 
oan file an application for adjudicating 
him an insolvent. The intention of the 
Legislature therefore seems to be that in 
the class of cases arising under S. 43, the 
special procedure referred to in S. 10 (2) 
should be followed and not the provisions 
of the Civil Proedure Code. It is there¬ 
fore clear that the appellant cannot rely 
on the provisions of the Civil Procedure 

Code by virtue of S. 5 of the Insolvency 
Act. 

As regards the authorities, it was deoi- 
ded m C. K. P. No. 554 of 1925 that it 
IS open to apply for review in a case 
where the debtor failed to apply for dia-' 
oharge under S. 43 within the specified 
time; but the learned Judges do not 

o*, A ^f«rence to the provisions of 
h. 10 W) of the Insolvency Act. Krish¬ 
na^ J. 3 ■ view in Arunagiri Mudaliar 

o f,?(1 ) AS regards 
a. JO supports our conclusion, though 
his decision sitting as a single Judge in 

B. P. No. 654 of 1926 is in favour of 
the appellant’s ooatention. No reference 
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is made in that judgment to S. 10 (2) of 
the Provincial Insolvency Act. ^ I agree 
with my learned brother that it is not 
op 3 n to the appellant to rely on the 
provisions of the Civil Procedure Code m 
this case. I would also dismiss the 

appeal. Appeal dismissed. 
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MADHAVAN NaIR and PHILIilPS, JJ. 

Ber/i ampore Council Defendant Ap* 
pellants. 

V. 

The Oriental Govt, Security Life Assu¬ 
rance Co. Dici.— Plaintiffs—Respondents. 

L. P.A. No. 7 of 1925. Decided on 11th 
March 1926 from an appeal under Cl. lo 
of the Letters Patent against the 3 ndg- 
ment of Waller. J., D/- 10th August 1924 

Madras District Municipalities AcU Sch. 4 
S, IQ—Scope, 

The assessee has the option of being assessed 
under the section or under the proviso. 

Judgment—The only question in this 
appeal is whether under S. 15 9oh. 4 o 
the District Municipalities Act a oom- 
pany has the option of being assessed 
^der that section or under the 
The language of the proviso 
that the company shall pay only oe^^in 
ampunts clearly indicate that those 
amounts are less than the amou^nts wh ch 
would be leviable under the section 

There is also 

shows that the «Ption is left toJhe 
assessee and that is that the proviso is 
^ot to conie into force unless the company 
shows that its gross looo™,® ^oes not 
exceed a certain amount. 
provision in the Act to o°“P®l ^ 

to show its gross income and unless 

?hrcompany chooses to do so the proviso 
s not “pplicable. It is therefore qui^o 

applicable that Municipal 

ar^ecirhy^hrao^^^^^^^^^^ 

^emotr: n^o°rseriou^lTpressed and this 
appeal is dismissed with costs. 

Appeal dismissed. 


of 
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Devadoss, J. 

Sellan —Petitioner. 

V. 

Vettiyan Parayan Respondent. 

Civil Revision Petition No, 812 

1924. Decided on 25th March 1926. 

Chtl P. C„ 0.17, B. 1—Plaintiff re^y with- 
witnesses several times hut Court adjournint) many 
times for want of time—Plaintiff falling on one 
occasion—Adjournment should be granted. 

Where on several occasions plaintiff was ready 
with his witnesses but the Court adjouroed the 
suit for want of time and then once plaintiffs- 
prayer for adjournment was refused i 

Held : that the Court ought to have granted. 

adjournment, . , 

K. Sankara Sastry —for Petitioner. 

K, G,Bamasamy Iyengar—iot Bespdt.. 
Judgment.—This is an application to* 
revise the order of the Subordinate Judges 
of Salem in S. C. S. No. 247 of 1923. 
The learned Subordinate Judge refused 
grant an adjournment at the request of 
the plaintiff and dismissed the suit. The 
plaintiff was ready with his witnesses on 
several occasions before 21-1"24 when the- 
suit came on for hearing. Prom the 
decree it appears that he paid subsistence 
allowance to the extent of Rs. 23 - 4-0 and 
from the subpoenas now produced it i» 
clear that he was ready on seyeral 
occasions when the Court a^ourned t e 
suit for want of time. The Court could 
have granted some time in consideration 
of the fact that he was ready on previous 
occasions, to enable him to produce his 

witnesses. , ^ 

The practice of posting too “^ny 

cases which could not by any possibility 

be disposed of in a day is responsible for 

the impression in the minds of parties 

that their cases would not be taken up 

on the day to which they are posted.- 

The plaintiff might have thought tnao 

the same would not be taken up on 

21-1-24 to which it was adjourned seeing 

that on at least three or four previous 

occasions the Court adjourned it for want 

of time, I think, in the circumstances. 

the Subordinate Judge ought to have 

granted a few days time to enable the 

plaintiff to produce his witnesses, i 

therefore set aside the decree of tne 

Subordinate Judge and direct him to 

restore the suit to file and dispose of it 

according to law. The 
partly responsible for the 
order and therefore he is not entitled ta 

the costs of this application. 


J - J 
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Madhavan Nair, J. 

JC, A, Munisami Chetti —Petitioner. 

V. 

Vaiyapuri Udayan and others —Kes’ 
pendent. 

Civil Revision Petition No. 1025 of 
1924, Decided on 1st April 1926, from 
the order and decree of the Principal 
District, Munsif, Salem D/- 18th Febru- 
ary 1921 in O. S. 81 of 1924. 

Ctvil P. O., O. 21, J?. 2 —Uncertified ad¬ 
justment — Decree-holder acting fraudulently In 

it—Court can examine merits. 

Whore it appears to the Court that the decree* 
liolder in suppressing uncertified adjustmeat and 
asking for execution has been acting irauduler.t- 
ly, the Court can examine the merits of au un¬ 
certified adjustment when it is pleaded in bar 
to exdoutiou. 40 Mad. 233 [F.B ), Foil [P 045 C 1] 

F. for Petitioner. 

M. Bkaktavatsalu —for Respondents. 

Judgment.— I do not think that this 
is a case in which I should interff re 
under 3. 115 Civil P. G. The execution 
application of the petitions was dismis* 
Bed as he and his pleader were absent. 
Then ho filed an application for review. 
That also was dismissed by the District 
Munsif and it is that order that is the 
subject-matter of this revision. 

The main argument of the petitioner 
has been directed to show that the Dis¬ 
trict Munsif should not have considered 
the merits of an unoertihed adjustment 
uploaded by the decree-holder in dealing 
jwith an execution application. In tliis 
foaso the finding of the District Munsif 
amounts to this, viz. : tl)at the petitioner 
in suppressing the agreement and asking 
for execution has been acting fraudu¬ 
lently, I have no doubt that in such 
joiroumstanoes the Court can examine the 
[merits of an uncertided adjustment 
when it is pleaded in bar to execution. 
Further the Full Bench of this High 
Court ill Ch idambxra- Chettiar v. }\rishn<% 
Vdthiar fl) has held that such ndjust- 
inont can he ploailed by the judgment- 
debtors as an answer to execution. There 
is no question of jurisdiction in this case. 
I dismiss it with costs. 

Petition distnissed. 


(1» |n»i7] 1. 

(F. a). 

192C/M 119 .1 ICO 


5 1. W. ^ 

■riinil M.W. N. 44. 


Spencer and Ramesam, JJ. 

Shunmuga Velayuda Mudaliar and 
others —Petitioners—Appellants. 

V. 

Collector of Tanjore —Respondent. 

Appeal No. 30 of 1924, Decided on 
19th March 1925, from the decree of the 
Dist.J., West Tanjore in, 0. P. No. 63 of 
1921. 

(а) Band Acquisition Act (1 of 1894), S. 23_ 

Land should not be valued as building site and 
at the same time on footing of produce of trees, 

Laod aejuirei under the Act should not be 
valued as a building siti and at the same time 
valued upon the footing of the produce of fruit 
of the trees remaining there. 13 C.W.N. 487 

[P 943 C 2] 

(б) Land Acquisition Act (1 of 1894)—Cocoani/.f 
topes. 

In the case of cocoanut topes, it is reasonable 
basis for fixing the market value to calculate ten 
years purchasa on the averagi income of the 
yielding trees plus the value of the timber of the 
non-yielding trees. [p 945 q 1 ] 

V, Ramaswami Aiyangar —for Appel¬ 
lant. 

G. V. Anantakrishna Aiyar-ior Respon¬ 
dent. 

Spencer. J . The land acquired in 
this case was acquired for the purpose of 
being allotted for building houses but 
the use to which the land was being put 
at the time of acduisitioii was that of a 
cocoanut tope. The District Judge has 
given compensitfoii under two heads, 
first for the income derivable from the 
cjjoanut trees, which he capitalized at 
five year’ purchase and, secondly, he has 
given compensation for the land at 
Rs. 1,200 an acre. It is ohvious'that the 
suno land Cinnot simultineousiy be used 
as a cocoanut tope and for buildings 
P W. 7. who is the gumasta of the 
claimant and who speaks to the leasing 
of the tree^. says that no yield whs got 
from the lanJ. In Secretam of State v. 
Z>ttma Lai Shaw (l) it was observed that, 
and acquired under this Act should not 
be valued as a building site and at the 
same time valued upon the footing of 
the trees remaining there. The two 
claims, as pointed out by the learned 
Judges, are inconsistent. The 3 

District took tt,e inoof^eVr tr^’ 

at not th^n R., «>, and he ot^rved 
that S year, inc.nuc was not very hich 

>' • » ’ <■ l.-r tree H,r 

ivo IS t.. 
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P. W. 5 let oub 150 trees for Rg. 425, a 
year and the lessee has also to give fruits 
aud leaves worth Rs. 50. That is equi¬ 
valent to saying that 150 trees would 
tield a little more than Rg. 3 a year each 
it corroborates the sfeabomenb of P. W. 1 
that coGOonut trees in this village would 
fetch Rs. 3 per annum rent. According 
to P. W. 6, 145 trees in the tope oub of 
160, were yielding fruits , but P. W. .1, 
says that 15 or 20 of them would have 
a small yield. In every tope there must 
be trees at various stages of growth, 
some beginning bo yield, some yielding 
well, some yielding less and less every 
year and some past bearing. One can 
only take an average. On the side of 
Government no witness, who had counted- 
the yielding trees, was examined. On 
the whole it will be reasonoble to esti¬ 
mate that there were at the date of 
notification 125 trees yielding at the rate 
of about Rs. 3 per annum. At this rate 
the annual yield would be about Rs. 375. 
The appellants have claimed -at this 
rate Rs. 3 per tree for ben years upon 
163 trees. We think we should allow 
them at the rate of Rs. 3 for ten years 
bub. reduce the number of trees, as 
already stated, from 163 to 125. In 
Bajammfil v. Head Quarters D^ntij 
Collector, Vellor^^'^) a Bench of this Court 
estimated the value of a tope of trees at 
20 years annual rental : bub those were 
mango trees which as stated by the 
learnei Judges, are long lived and yield 

produce for a number of 
sum of Rs. 3.750 we must add Rs. 37 foi 
the timber of trees that are nob yielding 
at all at Re 1 per tree, and Rs. 8 for 11 
norbia trees. The total comes 
Ks. 3,705 aud to this mu^t be added 
per cent, for the compulsory nature 

the transaction. . ,_i i j 

Nothing will be allowed for the land 

the acquisition being that of a 

tope valued as a tope, nob as a field tor 

growing wet or dry crop5 a 

The appellants are entitled to interest 

froai the date of taking P^esession and 
costs thro'ighout calculated on the 
amount by which we have increased the 
District Judge's award. 


to 
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GoUTTS-TrOTTER, 0. J., AND 

Ramesam, j. 

K, Doraiswami Chettij —Appellant. 

V. 

Official Assignee of Madras — Respon¬ 
dent. 

Original Side Appeal No. 64 of 192^ 
Decided on 4th February 1926, from ^ 
judgment of Beasley, J., D/- 13bh July 
1925, in Application- No. 126 of 1925. 

Madra-i High Court Insolvenoy Rulei, O. 3, 
R. 26—“ Service of order. ” 

Kaowledge on the pjitt of the insolvent of the 
order of adjudication cannot be a substicute for 

service of the order ” within R. 26. [P, 946, 0. 2] 

P. Jagannatlia Bao Naidti —for Appel¬ 
lant. 

Judgment.—Rule 26 of O. 3 of the 
Insolvency Rules runs as follows: 

If an order of adjudication is made without 
service of the petition, the debtors may, within 
eight days after service of the order, or suoh fur¬ 
ther time as they may be allowed by the Ooucb, 
apply by notice of motion supported by affidavit 
to annul the order. 

In this case no notice of the order of 
adjudication wag given to the insolvent 
at all. This application was not made 
within eight days, nor was any question 
raised as bo allowing him further time. 
The learned Judge has held that the in" 
solvent, who knew all about the adjudi¬ 
cation, must be taken as a person who 
had in effect had service of the order. 
We do nob think that that is a construc¬ 
tion of the rule which can be supported. 
Had it been so intended, words such as 
“ or after the order had been brought 
to his knowledge " after “ service of the 
order " could easily have been added, 
and no such words are found. We, there¬ 
fore, order that the case be remandei 
and dealt with on the merits. ^ The ap" 
pollanb will have the costs of this appeal 
in any event and the costs of the other 
proceedings will be in the niscrebion of 
the learned Judge. 

Order accordingly. 


Order accordingly. 


(2) [I9itj 25 i. C. 393. 
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f 

B. S. Naidu —Petitioner. 

V. I 

j: Ramiei —Respondent. 

Civil Ravision Petition No, 469 of 1926 
Decided on 28th July 19 26, from the 
■order of the Sub*J . Madura, D/- 24th 
April 1926, in O. P. No. 27 of 1925. 

(a) M'ldra^ District iXu.yhlcl'pdlitics Act-^Elec- 
‘tion rules — R. 6. 

Court dealiag with electioa patitiou must coa- 
dae It^alf to the matters raised ia the petition. 

[P. 947. C. 2] 

(b) Madras District Municipalities Act (1920)— 
Election Rales, R. 4— Scope. 

Rule 4 also covers oases where originally there 
■are only two oandidates. CP* ^ 

T. B. Bamachandra Iyer and S. B. 
Dickshit^toc Petitioner. 

T. M. Krishnaswami Iyer and P. N. 
Appuswafni —for Respondent, 

Judgnneat. — The petitioner seeks to 
revise the order of the Subordinate Judge 
of Madura in O. P. No. 27 of 1925. The 
petitioner and counter-petitioner were 
the two candidates for the office of Chair¬ 
man in the Midura Municipal Council. 
Bach obtained an equal number of votes, 
and lots ware drawn to decide the suc- 
•cessful candidate. The petitioner was 
declared elected, and the counter-peti¬ 
tioner presented an election petition be¬ 
fore the Subordinate Judge questioning 
the validity of the election because, 
among other reasons, the lots had been 
■drawn not by the presiding councillor 
himself as required by R IV (ii) of the 
rules for the conduct of the election of 
ohairman, but by a boy, an utter stranger. 
The learned Subordinate Judge, without 
•considering this or other objections con¬ 
tained in the petition, has declared the 
election void on the ground that under 
the rules iu the particular circumstance 
of this case there should have been uo 
drawing of lots at all. The petitioner 
seeks to revise this order, firstly as being 
without jurisdiction, because the inquiry 
by the Subordinate Judgs must, under 
the rules, ha oonfinsd to the matters con¬ 
tained in the petition and secondly as 
being an incorrect interpretation of the 
Bleotion Rules. 

The Subordinate Judge being of opin¬ 
ion that the law was not clear upon the 
^boition whether he could raise pleas 
other than those embodied in the peti¬ 


tion referred the matter to this Court 
and was directed to dispose of it himself 
Rule I of the decision of disputes as to 
the validity of an election (Fort St., 
George Gazette, 30th November 1920) 
lays down that no election .... shall 
be called in question except by an elec¬ 
tion petition presented in accordance 
with these rules. Such petition (Rule 2) 
shall contain a statement in concise form 
of the material facts on which the peti¬ 
tioner relies; and shall (Rule 6) be en¬ 
quired into by the Judge as nearly as 
may be in accordance with the procedure 
applicable under the Code of Civil Pro¬ 
cedure. If in the opinion of the Judge 
(Rule 11), the result of the election has 
been materially affected by any non- 
compliance with the provisions of the 
rules the election of the returned can¬ 
didate shall be %'oid. Under Order 7, 
Rule 11, the Court is obliged to reject a 
plaint if it does not contain a cause of 
action. Thus, if the present petition had 
merely stated that the election should 
be treated as void, and had left it to the 
Judge to discover the invalidating cir¬ 
cumstance the Judge would have been 
bound to reject it in limine c. f. Janar- 
dhanam v. Verghese (l). 


There it seems clear that by the 
statute law of this country the Judge is 
expected to confine his inquiry to the 
points raised in the election petition, in 
which circumstances little is to be 
gained by reference to British case law. 
It may be noted however that when new 
points are discovered the British practice 
is to amend the petition and not merely 
to raise the matter in argument, and 
such amendment must be strictly within 
time; Rogers on Elections, p. 275, 
Maude v. Lawley (2), The oounter*peti* 
tioner urges contra, relying upon observa* 
Mons in Northwestern Salt Co., Ltd. v. 
Electrolytic Alkali Co. Ltd. (3). that to 
raise a question of illegality it is not 
necessary that the defence of illegality 
should be pleaded ; when it is apparent 
on the face of a contract that it is unlaw¬ 
ful, it is the duty of the Judge himself to 
take the objection ... and the defen- 
daats are not bound to plead that it is 
Ulog*l because that is law not fact 
Ihese observation? are concerned with 


, U) A. L R. 1925 Mftd. TOT. 
0 a P. 165=48 UJ, C. 
168=20 W R.649. 

(8) C19183 3 K. B. *22, 


P 108=30 I 4 . T 
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tihe defence nob with the plaint and can¬ 
not in my opinion be read as excusing 
the plaintiff from giving the defendant 

^ ^ ^ «« -ij • t r\ 
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fair notice what he intends to raise ahd 
the facts on which he relies as constitut¬ 
ing the cause of action. Nor is there any 
precise analogy between a contract which 
in its face is unlawful, and an election 
procedure which perhaps is arguably irre¬ 
gular. I must hold that the learned 
Subordinate Judge by nob confining 
himself to the matters raised in the 
lietition has ached without jurisdiction. 
In these circumstances it is not really 
necessary to consider whether the lower 
Court’s interpretation of the rules is or 
is not correct. But the point has a 
certain bearing upon the question whe¬ 
ther the eleccion upon its face was 

illegal. 

Under Rule IV (I), if there are only 
two candidates, the one who secures the 
larger number of votes shall be con¬ 
sidered to have been elected. This is 
quite simple, bub if there are more can¬ 
didates than two, the next rule provides 
that by a process of elimination the 
number shall he repeated until two can¬ 
didates only are left, and the candidate 
who secures the larger number of votes 
shall be considered to have been elected. 
So it will be seen that the election with 
only two and the election with a multi¬ 
plicity of candidates have by this system 
of elimination been brought into line. 
Then the rule proceeds : In the event 
of tliere being an equality of votes at 
the final stage between the two remain¬ 
ing candidates—ana be it noted when ori¬ 
ginally there were only two candidates 
there can be no further stage and no 
more remaining cj-ndidates the Chair¬ 
man or presiding ofiBcer shall draw lots. 
The Chairman and both the contesting 
candidates took the drawing of lots to 
refer bo an election when originally there 
were only two candidates, and I am nob 
prepared to hold that the_ interpretation 
is either unreasonable or incorrect, ine 
interpretation of the Subordinate Judge 
leaves the election entirely in the air it 
there happen to be an equality of votes 
when only two candidates ^sta^d. It is 
nob therefore a questim of aeciding bet 
ween two inberpretabl*^)n3 each of wnich 
makes sense; but of deciding between 
commonsense. and nonsense, and I see 
no suificient ground for deliborately le- 
lenating the rule to the latter category. 


And the above discussion shows how very 
far this matter is removed from the ques¬ 
tion of a contract which on its face is 
illegal. I allow the petition, reverse the 
oi-’der of the lower Court, and direct it to 
dispose of the matters raised in the elec¬ 
tion petition according to law, in order 
to see if the result of the election has 
been materially affected by any non- 
compliancc with the provision of the 
rules. 

I observe it noted in the learned Sub¬ 
ordinate Judge's previous reference to 
this Court that Government propose to 
amend R. IV (ii), the drafting of which 
cannot be said to ba entirely satisfactory. 

Thei*e will be no costs in this petition. 

Order reversed. 
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Spencer. J. 

Sethu Bamasioamy Pillai —lat Befen* 
danb—Petitioner. 

v. 

Venhatarama Suhbier —Plaintiff Res¬ 
pondent. 

Civil Revision Petition No. 579 of 
1924, Decided on 29th March 1926, from 
the decree of the Sub'J., Ramnad, m 
S. C. S. No. 474 of 1923. 

Landlord and tenant^Iient s\iU—Defendant 
not objecting that land toa^ esta'e within Madras 
Act I of Civil Court can try. ^ ^ ^ 

Wh^re tha tenant defendant did not take the 
objectioii that the l^'O^ was situated lu an 
“ estate ” as defined in Madras Act I of 1908. nor 
did he adduce any evidence to prove that the 
plaintiff was a parson owning a villap which had 
baea granted in inam to a person not owning the 
kudivaram and that the grant had been rc- 
co"niz3d by the British Government ; 

’Heldxiho.t the mere existence 

rights in.the tenants, even if true, will not take 

away the jurisdiction of the civil Courts to try 

suits foe recovery of rent ^ -n r.AC n t* 

fP. 949, 0. 2 , P. 949, C. Ij 

R. Ganapailxi Aiyar —for Petitioner. 

K. B. Ven,h%tacliala Aiyar—lor Respon¬ 
dent. 

Judgment. —The Subordinate Judge 
of the Small Cause Court found that ho 
bad jurisdiction to try this suit for rent. 
So far as the pleadings are set out m the 
judgment (the written statement not 
having been separately printed;, it ap- 
peirs tliat the d-fandant did not take 
the objection that the land was situated 
in an estate” as defined in Madras Act^ 


t 
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I of 1908. Nor did he adduce any evi¬ 
dence feo prove fchafe the plaintiff was a 
person owning a village which had been 
granted in inam to a person not owning 
i&he kudivaram and that the grant bad 
'been recognized by the British Govern- 
• jment. 

j The mere existence of occupancy 
rights in the tenants, even if true, will 
nob bake away the jurisdiction of fhe 
civil Courts to try suits for recovery of 
rent. This petition to revise the Small 
Cause Court’s decree as not being accord* 
ing to law is dismissed with costs. 

Petition dismissed* 

A. I. R. 1926 Madras 949 
Full Bench 

\ 

Cootts-Trotteb, C. J., Krishnan aud 
* - Beasley, JJ. 

Commissioner of IncomC'tax^ Madras — 
Boferring OfiScex*. 

V. 

Thevara Patasala —Assessee. 

Reference No. 11 of 1925, Decided on 
llbh January 1926, made by the Commr., 
Incone tax, Madras in his Letter No 524 
of 1925 on 22nd April 1925. 

Incoms'tax Act (19^2), S, 4 (3) (1) — Pro¬ 
perty set apart in trust—Incovie to be applied for 
charitable piirpo&e—Income Invested In business 
—Profits are liable to be assessed—English prin¬ 
ciple applies to Indian Act. 

The English principle that if an institution 
which primarily exists for charitable purposes 
chooses to raise funds for those purposes by 
oacrying on a business in competition with 
other persons who have to pay income-tax, they 
like them will have to pay inoome-tax notwith¬ 
standing the fact that the ultimate surplus of 
the profits is all going to the charitable object, 
.also applies to the Indian luoomo-tax Act ; 
A, I. R. 1025 All. 115. FoU. 

Where joint Hindu family set apart certain 
property out of the income of which certain 
oharitable institution was to be conducted but 
the trustees instead of applying the income as 
direoted invested it in a trade and earned profit 
out of it. 

Held : that the profits would be assessable to 
iuoomo-tax. IP. 949. C. 2, P. 950, C, 1] 

M. Patanjali Sas/ri—for Referring 
O£doer. 

^ F. Ramaswawu Aiuar —for Assessee. 

CoutU-TroUer, C. J.—The faota in 
bhe case are sufficiently set out in the 
oase stated by the Commissioner, and 


they are shortly these : that a Hindu 
joint family entered into a partition and 
agreed among themselves that Rs. 15,000 
of the family property should be set 
aside for a trust purpose which 
purpose was to establish a Thevara 
Patasala, that is, a. school for 
beaching Hindus T^mil hymns, and that 
the income from the balance of the 
amount after erecting a building was to 
be used for the upkeep and carrying on of 
the school. The direction was that that 
balance was to be invested in the pur¬ 
chase of lands and that it was on the 
income arising from those lands the Fata* 
sala should be run. Now in these cir* 
cumstances we entertain no doubt that 
there was a creation of a valid trust and 
one from which none of the parties or its 
members could possibly have resiled 
without committing a breach of trust. 

The question now arises in consequence 
of what the trustees did. Instead of in¬ 
vesting the balance after building the 
school in lands they in some shape or 
form invested them in a rice mill—ap* 
parently they purchased it—and they 
carried on there the business of milling 
rice and derived income from it. The 
point taken by the Crown is that on that 
iucome they are liable to be taxed as 
being the profits of th ^ business. It is 
quite clear to our minds that if they are 
the profits of a business they cannot at the 
same time be income derived from pro* 
perty held under trust wholly for reli¬ 
gious or oharitable purposes. The ques¬ 
tion was at first sight a little compli* 
cated by the fact which appears on the 
face of the document that this was a for¬ 
bidden investment and that to put the 
money into this rice mill was a clear 
breach of trust on the part of the 
trustees. But the answer of the Crown 
appears to be on reflection that even as¬ 
suming it to be a breach of trust, that is 
a matter which raises questions no doubt 
as between the oesti qui trust and the 
trustees and it may be that the trustees 
will not be able to charge the institution 
with any part of the profits that is taken 
from them by the Crown in the form of 
taxes. On that we express no opinion. 
But it does not in the least affect the 
position. The Hnglish authorities are 
quite clear that if an 'institution which 
primarily exists for oharitable purposes 
chooses to raise funds for those purposes 
by carrying on a business in competition’ 
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with other persons who have to pay 
income-tax they like them will have to 
pay incometax notwithstanding the fact 
that the ultimate surplus of the profits is 
all going to the charitable object. In our 
opinion, that is clearly laid down in the 
Rotunda Hosintal case {juommon v. 
Governors of the Rotunda Hospital, 
Dtthlin (l)] which’has been followed in 
the subsequent cases, and only the other 
day in/ k. ihe matter of Lachman Das 
Narain Das (2), We think that that 
principle applies quite clearly to the 
Indian Act as the Allahabad High Court 
hold and that the answer to this reference 
must be that the proceeds derived from 
the carrying on of this rice mill are as¬ 
sessable to income-tax. 

The person whom we declare to be 
assessable and whom we make to pay the 
costs of this reference including a 
pleader’s fee of Rs. 150 is the manager 
Arunachalam' Chetty. 

Reference answered^ 

(It YATaX 

(2) A. T. R. 1925 All, 115=47 All. 68. 
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Spencer and Madhavan Nair, JJ. 

Rajamanicka Chetty —Appellant. 

V. 

P. K. Venkatramana Rao and oth ei'S 
Respondents. 

Appeal No. 261 of 1924, Decided on 
11th September 1925, from the order of 
the Sub-I.. Vellore, D/- lOth March 1923, 
in I. A. No. 743 of 1923. 

Civil P. C., O, 32, R. 4 (4)—Order appointing 
Court guardian when there Is natural guardian 
and regiilrhig the minor to deposit plaintiff s 
all costs before applying to set aside ex parte decree 
is bad and must he set aside. 

In a suit against a minor, plaintiff filed an affi 
davit stating that the minor’s mother had no 
interest adverse to the minor, that the minor 
■was imder her protection and > that she might be 
appointed guardian ad litem of her son. Ihe 
Subordinate Judge appointed the Head Clerk of 
Court as the guardian of the minor, while e 
petition to appoint the mother of the minor was 
still pending, and without recording any reasons 
for not appointing the natural guardian of t le 
minor to be guardian ad litem. Afterwards the 
Subordinate Judge dismissed the petition to ap¬ 
point the mother of the minor as his guardian, 
for no other reason than that the Head 
had already b?ea appointed guardian, ^Vhen the 
case came on for trial, the Court guardian con 
tented himself with putting the plaintiff to proof 


of his case. He was not put in funds for the pur¬ 
pose of defending the case, he got no instructions- 
from the minor’s mother and the plaintiff was- 
given-a decree. After-this, the mother of the 
minor applied to set aside the decree passed 
against her son and to have the case disposed of 
on its merits. The Subordinate Judge required 
her to deposit all the costs of the plaintiff in the 
suit up to date, and when the amount was not' 
deposited, dismissed the petition. 

Held : that to appoint a Court guardian with- 
outfiroviding for funds, to represent the minor 
when there was a natural guardian available * 
that the minor would not be able to defend the 
suit and to require the minor to deposit all the 
costs of the plaintiff before restoring the suit to 
file is to put the minor in a position which made 
it imp:ssible to have his defence heard, and,, 
therefore, the order appointing a Court oflSoer as 
guardian of the minor is bad and must be set 
aside. [P. y50, C. 2, P. 951, C. IJ 

A. C. Sampath Aiyangai —for Appel¬ 
lant. 

A. K. Madhava Rao and P. K, Janaki- 
ram —for Respondent. 

Spencei*) J. —The manner in which 
the Subordinate Judge (Mr. K. Krishnama 
charya) has dealt with the rights of a 
minor in the matter of his representation 
in this suit amounts practically to a 
denial of justice. The suit was based 
upon a mortgage and was brought against 
the 1st defendant and bis minor son, the 
2nd defendant. The 1st defendant 
evaded service of summons and an ex 
parte decree was passed against him. The 
2nd i)lainti£f ^iled an affidavit, on l0-9'23 
stating that the minor’s mother had no 
interest adverse to the minor, that the 
minor was under her protection and that 
she might be appointed as guardian ad 
litem of her son. On 16-10*23 the Sub¬ 
ordinate Judge appointed the Head Clerk 
of his Court as the guardian of the minor, 
while the petition to appoint the mother 
of the minor was still pending, and with¬ 
out recording any reasons for not ap¬ 
pointing the natural guardian of the minor 
to be guardian ad litem. Afterwards on 
2-11-23 the Subordinate Judge dismissed 
the petition to appoint the mother of the 
minor as his guardian, for no other reason 
than that the Head Clerk had already 
been appointed guardian. V^hen the case 
came on for trial, the Court guardian 
contented himself with putting the plain 
tiff to proof of his case. He was not put 
in funds for the purpose of defending 
the case, he got no instructions from the 
minor’s mother, and the plaintiff was 
given a decree. After this, the mothei 
of the minor applied to set aside the 
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|de6ree passed against her son and to have 
the oa3e disposed of on its merits, The 
Subordinate Judge required her to de' 
posit all the costs of the plaintiff in the 
suit up to date, and when the amount 
was not deposited, dismissed the petition. 
In Bhagvan Dayal Vi Param Sukh Das 
(l), it was observed that the appointment 
of an officer of the Court as guardian ad 
litem of minors without requiring the 
party who gets him appointed to make 
a deposit for the purpose of defending the 
case is generally little more than a farce. 
The appointment of the Head Clerk in 
this case was nothing but a farce. The 
minor's guardian had previously in 1919, 
brought a suit to have it declared that 
the minor was not bound by the mortgage 
suit which was withdrawn in 1922 
with liberty to file a fresh suit—and 
after the decree in this suit was passed 
on 5-11-23 she applied on 1-12*23 for the 
removal of the Head Clerk from the guar¬ 
dianship and that she should be ap¬ 
pointed. She was, therefore, evidently 
interested in supporting the minor's 
rights. To appoint a Court guardian 
without funds, to represent the minor 
when there was a natural guardian 
available meant that the minor would 
not be able to defend the suit, and to 
require the minor to deposit all the costs 
of the plaintiff before restoring the suit 
to file was to put the minor in a position 
which made it impossible to have his 
defence beard. For these reasons, I con¬ 
sider that the Subordinate Judge's order 
appointing his Head Clerk as guardian of 
the miuor was bad and must be set aside. 
Further proceedings in the case from the 
date of that appointment on l6th Ootober 
including the decree must be vacated so 
far as the minor is concerned because be 
was not properly represented. The Sub* 
ordinate Judge will be directed to restore 
O. S. Ko 22 of 1923, to file as against 
the minor and to appoint his mother as 
guardian ad litem and proceed with the 
trial of the suit. The appeal against 
order and the civil revision petition will 
be allowed with costs in this Court. 

Madhavan Nair, J,— I agree with 
the order proposed by my learned 
brother. 

Appeal allowed. 
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Phillips and Madhavan Hair, JJ. 
Krishnaswami Chettiar and another- 


Petitioners. 


V. 


uTClOlSraT All. 1T9=9T L C. 693=13 A. L. J* 
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Gkulam Muhammad Ghouse and an' 
oth ei —Eespondents, 

Civil Revision Petition No. 1166 of 
1925, D.ecided on 10th March 1926, from 
the order of the Sub"J., Cuddalore, in 
O. S. No. 44 of 1925. 

Madras Local Beards Act, Buies for decision of 
disputes regarding election £L 1 —election petl- 
ti&n lies against appointment of President when 
there has teen only one candidate. 

Whete only one candidate for the President¬ 
ship of a Local Board has been nominated and in 
accordance with the rules has been deemed to bo 
elected, an election petition will not lie agaiust 
his appointment. 

The return of a solitary candidate is not strict* 
ly speakiug, an election by the electors, for the 
electors would have uo say whatever in the mat¬ 
ter : AXB. 1925 Mad. 376, Bel. on. 

[P. 951, C. 2, P. 952. C. 1] 

T. a. Ramchandra Aiyar and S. It 

Dikshit —for Petitioner. 

T. M. Krishnaswami Aiyar and S. Sri' 
nivasa Aiya? —for Respondents. 

Judgment.—The question here it 
whether where only one candidate foi 
the Presidentship of a Local Board has 
been nominated and in accordance with 
the rules has been deemed to be elected, 
an election petition will lie against his 
appointment. The question has been 
considered by Jackson, J. in Srinivasa 
Chariar v. Venkatarama Aiyar (l) and 
he has come to the conclusion that no 
such petition will lie. His opinion is 
based on the wording of R. 1 of the 
rules for the decision of disputes. This 
decision is in a case under the Madras 
District Municipalities Act, whereas the 
question here arises under the Madras 
Local Boards Act; but the rules framed 
under each of these Acts are practically 
identical. The important words are in 
B. 1, that is: 

No election.shall be called iu ques¬ 
tion except by au election petition. 

by any candidate or elector against the candi¬ 
date (hereinafter called the returned candidate 
who has been declared by the Psesident of u. 
liocal Beard to have been duly eltoted. 

In the present case a successful oandi* 
date who can hardly be called the **retur- 
nedoandidate” as he was the only one 
nominated, has not been declared by the 

U) A. L R.T9ad Ma^~37^ 
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President of the Local Board to have 
been duly elected; but under the rules be 
is deemed to have been elected. Simi* 
larly, it is difficult to hold that there 
was any other candidate who could pre- 
.sent a petition or even any elector when 
no election has been held. Election 
means selection of one out of two or 
more, and therefore the return of a soli¬ 
tary candidate is not, strictly speaking, 
an election by the electors, for the elec¬ 
tors have had no say whatever in the 
matter. For these reasons we agree 
with the view taken by Jackson, J. The 
authority to the contrary in Sarvothama 
V. Ghairman Municipal, Council, Sidapet 
(2) is hardly in point, because thi; ques¬ 
tion was not argued before that Bench. 
The question there was whether civil 
Courts had jurisdiction to entertain cer¬ 
tain suits, and there is an observation in 
the judgment that the remedy lay by 
means of an election petition, but the 
point now taken was not di-scussei there. 
The petition is accerdingly dismissed 
with costs. 

Petition dismissed, 

(•i) A. I. E. lOiiS jNt^d. 475=i7 Mad, 585. 


^ A. I. R. L926 Madras 952 

Madhavan Nair, J. 

Vellathusseri Chakkalakumpil Raman 
Menon —Defendant —Appellant. 


No.liof I02i, Foil: A. X. R. 1922, AU. 117,' 
not Foil. [P 952, 0 2 ; P 963, 0 1] 

f 4 

K. P. Krishna Menon^lov Appellant. 

K. P, Raman Menon —for Respondent. 

Judgment.-^ The question involved 
in thisiappeal is whether the judgment- 
debtor, who is the appellant before me, 
is bound to pay interest on the mesne 
prodts decreed against him. 

The decree, so far as it relates to 

mesne profits, runs as follows : 

That he (defendant) do pay to plaintiff Ra. 375 
for kannipattoin of the year 1092 and future 
lueene profits fro n 8th Dhanu 1092 at 638 paras 
of paddy and Rs, 333 a year ending with 7th 
Dhanu until surrender, or until the expiration 
of three years from the date. 

In the light of the decision in Xxirish 
Ghunder Lahiri v. Shoshi Shikhareswar 
Roy (l) the learned District Judge de¬ 
cided that interest on mesne profits 
should be allowed unless expressly ex¬ 
cluded and allowed it at the raite of two 
per cent. I think that case is clearly 
distinguishable. There, the trial Court * 
did not fix the amount of mesne profits 
but directed that it should be ascer¬ 
tained on enquiry at the time of the 
execution of the decree and it was held 
that a decree for mesne profits carried 
interest on such profits, having regard 
to the definition of the expression 
'* mesne profits in the Code. In the 
present case the amount of mesne 
fits which the decree-holder was to get 
under the decree has been already fixed 
by the Court and was not to be ascer 
tained afterwards. It cannot be said 
that the amount so fixed does not in- 


V. 

Vellathusseri Chakkalakumpil Pan- 
(junni Menon —Plaintitf—Raspondont. 

Appaal No. 4 of 192-4, Decided on 15th 
January 1926, from the appellate de¬ 
cree of bhe Dist. J., South Malabar, in 
A. S. No. 68 of 1923. 

Civil P, C., S. 2 (12)— Decree awarding 
7H3-ine prof its but silent as to interest thereon — 
Executing Court cannot award that interest — 
Execution—Decree binding. 

WU^ro a decrea dticlar^s that the plaiatiff is 
entitled to najine profits and says 'nothing about 
iatare?!;, if bhaanouat of mesna profits is left 
for datarmiaation by the Court of exaoutioo, the 
decroa-hol lat is entitled to interasb upon the 
inasne profits lud to have such interest aided 
to th 3 misae profits when they are asoertaiuod. 
But if the Court which ascertains the mesne 
profits has omitted to allow interest, it is not 
open to the Court which executes the decree for 
mesne profits bo allow interest in exocution pro¬ 
ceedings ; 6 C. h. J, 402, and WallacCy Jin 


elude interest. 

I do not, therefore, think that 
the ruling of the Privy Council or the 
definition of mesne profits 
can justify the award of interest. Whafe 
the decision in Girish Ghunder Lahtri 
V. Shoshi Shikharesioar Boy (1/ lays 
down and what it does not, has been 
well pointed out by Mukerjee and Holm- 
wood, J J. in Harmanoje Narain Singh 
v. Ramprosad Singh (2). Referring to 
this decision and to another decision of 
their own Court the learned Judges 


ate : 

They are. no doubt, authorities for the pro- 
sition that where a decree declares that tne 
lintiff is entitled to mesne profits and sayb 
thing about interest, if the amount of i^®sne 
5 fits is left for daterminati on by the Court o f, 

1) [1900] 27 Cal. 951=27 1. A. 110=10 M.L. 

' J. 35G =4 C. W. N. 631=7 Sar. 637 (P. 0.). 

’2) [1907] G C. Ij. j. 4G2. 
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oxeoutioQf bhe decrea-holder is entitled to inter¬ 
est upon the mesne profits and to have such 
interest added to the mesne profits when they 
•ate ascertained. But these oases do not lay 
down that, if the Court which ascertains the 
mesne profits has omlttid to allow interest, it is 
open to the Court which executes the decree for 
mesne profits to allow interest in execution pro- 
6 oeedings. It is an elementary principle that the 

Ooart which executes the decree mu^t execute 
it as it stands. Besides, there is no rule which 
makes it obligatory upon the Court to allow 
interest on the mesne profits ; it is a matter of 
judicial disoretion to be exercised according to 
the circumstances of the oase. If, therefore, 
the Court which assessed mesne profits impro¬ 
perly exerolssd its disoretion and disallowed 
interest on erroneous grounds, the remedy of 
the decroe-holders was by way of au appeal. 
They oanuot now claim interest when the de¬ 
cree for mesne profits is silent as to interest. 

These observations cannot be brushed 
aside as mere obiter dicta as suggested 
by the learned vakil for the respondent. 
I respeobfully agree with them: See 
also ^arendra v. Byomkesh (3). 

Inl^. A. A. O. No. 74 of 1924, in dU- 
^ allowing interest on mesne profits 
awarded by a decree which was in simr 
lar terms like the present one, Wallace, 
J., states the law thus : 

I read the law to be that, when the trial 
Court has not fixed a figure for me^ne profits, but 
has left that to bs determined in execution, the 
executing Court may record interest; but wheu 
it has fixed a figure for mesne profits, it is not 
open to the executing Court to record interest, 
because it oanuot be said that the mesne profits 
figure already fixed does uot include interest. 
Interest on the mesne profits, is, therefore, dis¬ 
allowed. 

On behalf of the respondent my atten* 
tion has been drawn to a decision in 
Balta Prasad v. Sri Oaneshji (4) in which 
though the amount of mesne profits was 
fixed, the learned Judges following the 
t Privy Oounoil decision allowed interest; 

' and in so doing, they also relied upon a 
prior decision of their own Court in 
Harpai Singh v. Har Gayan (5) which, 
like the case in Girisk Chunder Lahiri 
V. Shoski Shikharesivar Roy (l) related 
to the execution of a decree where the 
mesne profits had not baen fixed by the 
trial Court. Apparently, the learned 
Judges do not observe the distinction 
pointed out in Sarmnnoje Narain Singh 
V, Ramprosai Singh (2) and also by 
Wallace, in A, A. A. O. No. 74 of 
1924. 

^ The decision in Oalta Prasad v. Sr* 
Ganeshji (4) ignores the principle that 

(3) [1919] SO 0. L. J, 305=53 iToTiaT! 

<4) A. I. R. 1933 AU. 117=44 AU. S73* 

(6) [1903] 85 AU. 875«(1903| A. W. N?43. 


“the Court which executes a decree must 
execute it as it stands, and also over* 
looked the fact that, when the trial 
Court fixed the amount of mesne profits, 
it must have done so with due regard to 
the definition of mesne profits and that 
there was nothing to show that the 
amount so fixed did not include interest. 
I am not inclined to follow that deci¬ 
sion, The case in Bamvari Dal v. Mt, 
Rama (6) does not help the respondent 
as the facts do not show whether the 
trial Court had fixed the amount of 
mesne profits in that case. I hold that, 
since the amount of mesne profits was 
fixed by the trial Court, it was nob open 
to'bhe executing Court to award interest, 
because it cannot be said that the mesne 
profits already fixed do not include 
interest. The decree of the learned Dis* 
trict Judge as regards interest on mesne 
profits is, therefore, set aside with costs 
here and in. the Court below. 

In 'the Memorandum of Objections 
filed by the respondent the question 
raised is as regards the price of paddy per 
para. It is contended that the lower 
Court erred in fixing the price of paddy 
at 12 annas a para instead of Re. 1*8*0 
a para. This is purely a question of 
fact. There is ample evidence to sup¬ 
port the concurrent conclusions of the 
lower Courts on this point. The memo¬ 
randum of objections is dismissed with 
costs. 

Decree set aside, 

(6) 10 A. L. J. 533 = 17 I. C. 915. 
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Devadoss, j, 

Chengalvala Venkata SivaRao —Plain* 
tifif—Appellant. 

V. 

Idarapalli Venkataratnam —]st Defen¬ 
dant—Respondent. 

Second Appeal No. 1305 of 1923. Deci¬ 
ded on 13th March 1926, from the decree 
of the Sub"J., Rajahmundry, D/“ 22nd 
December 19 J2, in A. S. No. 145 of 1922. 

Service Act, S. li 
fi! (Ji )—of 01 W officer under S, 15 
(3) M not iMto under S, 15 (1), 

T» proceeding* under the Proprietarv 

Village Sirvioe Act, S. 15 (3). the Collector direct® 
one of the officers to ba dispensed with and the 

other to be retained, the officer who is reUined 
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cannot be said to be newly appointed under 
S. 15:(1). [P. 954. G. 1] 

G, LaJcslimanna —for Appellant. 

P. Somasimddram —for Respondent, 

Judgment.” The only point urged in 
this second appeal is that the defendant 
was appointed to a new office and that 
the plaintiff who has the preferential 
right to it is entitled to claim it. From 
the proceedings it is clear that the 
Collector directed one of the officers to be 
dispensed with and the other to be 
retained. This proceeding of the Oollec* 
tor was under the Proprietary Village 
Service Act of 1894. In accordance with 
the direction of the Collector the land¬ 
holder acting under S. 15 (2) dispensed 
with the services of one and retained the 
services of the other. It cannot be said 
that the person who was retained in 
office was newly appointed to that office. 
He having been retained in the office the 
plaintiff has no right to the office by 
virtue of any hereditary right. The 
point has been properly decided by the 
ower Courts and there is no reason to 
interfere with the decree of the Subor- 
inate Judge of Rajahmundry. 

In the result the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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Devadoss and Waller, JJ. 


S’Vaminatha Odayar Decree*holder 
Appellant. 



Th iagavajaswatai Odayav Defendant 
—Respondent. 

Letters Patent Appeal No. 114 of 1924. 
Decided on 6th October 1925. from the 
order of OdgerSt A. A. A* 

No. 103 of 1922, D/- 1st April 1924. 

Civil P. C., S. 48 —Combined order for relief 
against property and person passed—Tlme riins 
from date of decree in absence of fresh order m 


execution, . 

Where a combiued decree gives relief apmst 

the property as well as the person of mortgagor 
the time for execution against the person should 
be calculated from the date of the decree 
and not from the date of the mortgagee 
failing to get relief by sale of the properties. If 
an order is parsed after the property had been 
sold that, for the balance other properties of the 
mortgagors should be proceeded against, an appli* 


cation filed within 12 years of that order would 
be in time. 22 C. W. N. 145 P. C. Eel. on. 

[P 950, C 11 

B. Kuppauswami Aiyar —fer Appel" 
lant. 

Judgment. —This is an appeal from 
the order of our learned brother Odgers, J. 
The first point urged for the appellant is 
that the order on Execution Application 
No. 386 of 1918, operated as ires judicata 
in favour of the appellant and that the 
District Munsif wj^s wrong in dismissing 
the execution application which was 
filed on the 6th August 1921. The Dis¬ 
trict Munsif decided in E. P. No. 386 of 
1918 that the application was not 
barred by limitation. The District 
Munsif who dealt with the present 
application set aside the ex-parte order 
on E. P. No. 386 of 1918, on the ground 
that the District Munsif who first dis¬ 
posed of the petition had not befor^ him 
the decision of the Privy Council in 
Khulna Loan Company Limited v. 
Jnanendra Nath Bose (l). It is pointed 
out by Mr. Kuppuswami Aiyar and very 
rightly too, that the District Munsif was 
nob justified in setting aside the ex-parte 
order [in E. P. No. 386 of 1918 as the 
application to set aside the ex parte 
order] was made more than 30 days after 
the judgment-debtor became aware of 
the ex-parte order against him. Against 
this order, a revision petition was filed 
by the appellant, and Odgers, J. has 
dismissed the revision petition. The 
order on E. P. No. 386 of 1918 passed by 
the former District Munsif has ceased to 
be in force. Therefore there is no order 
now upon which the appellant can rely 
for his contention that the plea of limi¬ 
tation is barred by reason of the order 
on E. P. No. 386 of 1918. Therefore we 
disallow this contention. 

The next contention of Mr. Kuppu* 
swami Aiyar is that the application is 
nob barred by reason of S. 48 of the 
Civil Procedure Code. The decree in 
this case is a combined decree both 
against the property and person of tho 
mortgagor under the old Code and it has 
been distinctly held by the PrivyCouncil 
in Khulna Loan Company Limited v. 
Jnanendra Nath Bose \i) th\t a decree 
against the person becomes unexecubabie 
after the lapse of 12 years fro^h_^ d^o 

W. N. 145=45 I. G. 4yG 

(P. C.). 
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dE ^he decree ; in ofcher words, where a 
combined decree gives relief against; the 
property as well as the person of mort¬ 
gagor, the time for execution against the 
person should be calculated from the 
decree and not from the date of the 
* mortgagee failing to get relief by sale ot 
the properties. In this case, the pi*o‘ 
perties were sold on the 26th January, 
1911, and the mortgagee obtained only 
part satisfaction of the decree. But '^n 
view of the decision of their Lordships 
of uhe Privy Council in Klxxdna Loan 
Company Limited v. Jnanendra Nath 
Bose (l) wB are unable to accept the con¬ 
tention of Mr. Kuppuswami Aiyar that 
the application for the execution 
of the decree against the person * of 
the motgagor should be considei*ed 
to be in time, for the reason that 
he could not have executed the decree 
before the sale of the property was found 
insufficient to satisfy his decree. If an 
• order was passed after the property had 
been sold that, for the balance other 
properties of the mortgagors should be 
proceeded against, the present application 
would be in time, but no such order was 
passed and, therefore^ the application is 
barred by S. 4.8 of the Civil Procedure 
Code. 

The appeal fails and is dismissed. We 
make no order as to costs, as the respon¬ 
dent did not appear. 

Appeal dismissed. 
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Odgehs and Madhavan Nair, JJ, 

Mathilda Sice and another —■ Appel 
lants. 


Fritz Qaebele and others —Respondents. 

Appeal No. 32' of 1922, decided on 
28th September 1925, from the decree 
of the Sub'-J., Salem, in O. S, No. 79 of 
1919. 

(a) JS?t>Werte<5 Act, S. 34—Par/y prodnciny ac- 
counts should prove reltabtlity of each item. 

It la for the party who >pots forward the ae- 
,counts to explain them and support them in 
suoh a way as to ooovinoe the Judge there is 
Buoh a prohability of their accuracy as to make 
it reasonable for a prudent man to accept them - 
^ Bom, W, Folk 

A &e1re^eount book without mom does not 
prove : 69 104, MoH, 0 


Gaebble (Odgers, Ji) 
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' The law requires proof not only of account 
books generally but of each item, that is, in the 
interest of the person producing .the books but 
with regard to admissions, i. e., entries against 
the pri^uoer’s own pecuniary interest, the law 
dispenses with all proof save that the bof k has 
been kept by or under the authority of the 
producer. [!*• 9^7, C. 1] 

Tran<ifer of Property Act, S, 07—Eore- 
closiire and redemption suits—Each parly can- 
enforce his rights against othei T. P. Act, 
S, 60, 

It is the essence ol foreclosure and redemption 
suits, that each party is ’entitled in such suita 
to enforce his rights against the other. If the 

b.aiaucc is against any party he must pay it. 

[P. 958, C. 11 

B. N. Aiyangar for King and Par¬ 
tridge — for Appellants. 

C. S. Venkatachariar, Moresby & Co, 
and T. N. Seshachelam — for Respon- 

dfints. 


Odgers, J. —This is an appeal against 
the final decree of the Subordinate 
Judge of Salem in a mortgage suit. By 
Ex. A, dated 24th August 1886, one 
Jules Sice, who was a coffee planter in 
the Shevaroy Hills mortgaged certain 
property, namely, ^ of the Tanny Pandal 
Estate and the whole of the St. Josephs 
Estate, to one Lob Levyt. In 1892 Jules 
Sice, the mortgagor, died. His widow, 
sons and daughters are the defendants 
in this case. On the 31st July 1908, 
Madame Sice, the widow of Jules Sice, 
entered into a contract. Ex. B, with one 
Mr. Fritz Gaebele, by which the latter 
undertook to work the coffee estate and 
to furnish the necessary money for it, 
which latter should bear interest at 8 per 
cent. Mr. Fritz Gaebele was to be 
treated as the first mortgagee of the 
estate for Rs. 24,000 and was to work 
the plantation without any interference 
from the defendants. The agreement 
provided that an account and inventory 
should be taken on the Ist March every 
year and that after providing for certain 
charges’the profits should be divided by 
allotting 60 per cent, to the hypotheca¬ 
tion debt, 25 per cent, to Madame Sice, 
and. her heirs and 15 per cent, for 
management. The contract was to last 
for ten 'years, i, e., up to 1918, In 1909 
Fritz Gaebele* paid off Levyt and took 
an assignment of the'latter’s mortgage 
rights by Ex. G, and on the 22nd June 
1910, an English mortgage was entered 
into by Madame Sice in favour of 
Gaebele.’ This deed recited that 
Gaebele had advanced Rs. 15,200 making 
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wibh fche sum Rs. 13,200 paid to Levyfe 
Bs. 28,400. It is, however, conceded 
that fche sum of Bs. 15,200 was never in 
fact paid. Now it is admitted by both 
sides that Fritz Gaebele is in the posi¬ 
tion of a mortgagee in possession and the 
suit was brought for a sum of Bs. 49,877 
on the footing of Ex, D. The plaintiff 
prayed that there might be a decree for 
foreclosure and that the defendants be 
directed to put the plaintiff in posses* 
sion of the properties, the defendants 
having, according to the plaintiff, taken 
possession of the properties after the 
agreed period which expired on 30th 
October 1918 the suit having been filed 
on 14th December 1918. 

In the preliminary judgment the Sub¬ 
ordinate Judge held that Ex. D was not 
supported by consideration to a larger 
extent than Bs. 13,200, that the plaintiff 
under Ex. D, was in the position of a 
mortgagee in possession and that he was 
bound to account for ‘the income of the 
properties ; further that the defendants 
are entitled to re-open the settlement 
of accounts of the plaintiff’s management. 
There was a decree for foreclosure and 
an account to be taken of what was due 
to the plaintiff for principal and interest 
on the mortgage. In giying directions 
for the account the learned Subordinate 
Judge directed that the principal duo 
on the mortgage would bo taken at 
Bs. 13,200 and accounts taken and usual 
adjustments made out of the profits ac* 
cording to Ex. K till the date of Ex. D, 
i. e., 22nd June 1910, and thereafter 
under the terms of Ex. D with due 
regard to S. 76 of the Transfer of Pro¬ 
perty Act. The accounts were referred 
to a commissioner from whose report it 
is seen that the plaintiff produced certain 
books of account; that he summoned two 
witnesses who were not examined ; that 
books, Exs. P and Q were written from 
subsidiary books not produced ; that the 
entries in Exs. P. and Q could not, there¬ 
fore, be verified ; and the entries gradu¬ 
ally dwindled into one or two entries a 
month and practically became a monthly 
extract. The produce-accounts, Exs, N 
and O, did not contain any explicable 
abstracts as to the disposals and balance 
in stock at the end of each year. It 
was, therefore, nob possible to arrive at 
the balance ot coffee in stock at the end 
of each year. Ex. M, the cash account, 
up to 1915 does not help in this respect 


and there is no cash account front 1916. 
to 1918. Again management is entered 
in the ledger at 20 per cent, instead of 
15 per cent, as per Ex. E. The advances 
made by Fritz Gaebele and the amount 
of interest due to him do not agree with 
the statements forwarded to Madame 
Sice. There is no proper stock book 
maintained and the result the commis¬ 
sioner had arrived at is with reference 
to the figures available in the accounts 
produced. 

To this report the defendants took 
certain objections set out in pages 56 
to 58 of the printed papers. The Judge 
on the defendants’ contention, that the 
accounts which the commissioner has 
examined were nob reliable and were nob 
kept in the regular course of business, 
and that no vouchers have been produced 
in support of the items of expenditure, 
says that the plaintiff was a resident of 
Pondicherry ; that the management of the 
estate was entrusted bo one Bosen and bo 
one Bamdhoni and was of opinion that 
these facts are nob sufficient to condemn 
the whole account as unreliable though 
he admits that the facts seemed to be 
that the plaintiff being an absentee 
landlord had not sufficient control over 
the managers. In the result he says 
the defendants have not called evidence 
as bo the annual average yield either 
pdot to the plaintiff’s possession or 
after they got possession in 1918. 
All he does is to disallow all interest 
on the advances bo the plaintiff, 
namely, Bs. 3,155, and to find without 
reasons that the plaintiff had recouped 
himself the actual amounts advanced 
for expenses. He, therefore, decreed for 
Bs. 13,200, the principal, and Bs. 80S, 
the balance of interest. Against this 
the defendants appeal and state that if 
accounts were properly taken a very 
large sum would be found due to them. 

A number of letters have been exhi¬ 
bited which show that Fritz Gaebele 
knew that his managers were behaving 
improperly. He complains that it is 
very hard to get particulars from them. 
The allowance to Madame Sice was paid 
irregularly and according to the plain¬ 
tiff’s own admission the manager does 
nob properly look after the estate. In 
fact as he says ** ho has become madder 
every day.” In spite of letters and 
wires he gets no reply. That is in Febru¬ 
ary 1918. The question is : What to do 
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'wifih fchis aocounb ? It is perfectly cleat 
tb^ taay mind that the plaintiff's books 
are of very little real value in arriving 
at a 6gure. Mr. 0. S. Venkatachariar 
for the respondents admits the ascounts 
are improper but wants to throw the 
responsibility for proving what the mort¬ 
gagee ought to have I'oceived on to the 
mortgagors. There is no doubt that 
merely putting forward accounts is of no 
use whatever. They must be 8uppoi*ted 
by some other evidence which the Court 
relieves. All that the plaintiff says as 
P. W. 1 is that Es. M is the cash 
account from 1908 to 1915 kept by his 
agent Bosen. Ex, N is the crop account 
from 1908 bo 1917 kept by Bosen and 
continued by Baindhoni. Ex. O is the 
continuation of Exs. M and E. Exs. P 
and Q arc the accounts maintained in 
his (plaintiff’s) office at Pondicherry, 
under the control of bis accountant. 
That statement to my mind is totally 
insufficient to afford the slightest corro¬ 
boration of the accounts Which the plain¬ 
tiff literally threw at the head of the 
Court* 

As said in Kundanmal v. Kashibai (l)‘ 
it is for the party who puts forward the 
accounts to explain them and support 
them in such a way as to convince the 
Judge that there is such a probability of 
their accuracy as to make it reasonable 
for a prudent man to accept them. It 
has been laid down over and over again 
that a mere account book without more 
does not prove anything : see 
yam V. Subba Naicker (j) (Abdur Rahim 
and Oldtield, JJ). There mere proof of 
the existence of certain entries in books 
of account kept in the ordinary course 
of business was hold not sufficient. As 
laid down in Jmambandi v. Motasuddi 
(8) mere assertion that particular pages 
of volumes were written by this or that 
writer is nob sufficient compliance with 
the provisions of law. It appears to me 
therefore that the books cannot be said 
to have been proved item by item for the 
purpose of charging the defendants. 
Their general character has no doubt 
been proved by plaintiff. 

There are. however, certain admissions 
in them which all go to the debit of the 
plaintiff. 1 take it that the Uw requires 
proof not only of aco mnt bioks generally 

llVOi) Bom Born. L. K. iX. 

(S| U9i9l 5X I. r. tOi. 
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but of each item, that is, in the interest 
of the person* producing the books, but 
with regard to admissions, i. e., entries 
against the producer’s own pecuniary 
interest, the law dispenses with all proof 
save that the book has been kept by or 
under the authority of the producer. 
We must, then, it seems to me, set aside 
the evidence as far as the plaintiff seek^ 
to fasten the liability on the defendants 
by the entries in these books of account. 
The mortgagee is. therefore, in the posi¬ 
tion of having neglected to keep proper 
accounts as required by S. 76 (g) of the 
Transfer of Property Act. The question 
is what ought to he done under these 
circumstances. The plaintiff has had 
an opportunity of producing his evidence. 
He only produced these books that are 
now in question. He brought two wit¬ 
nesses with him who, it is stated without 
contradiction were Bosen and Ramdhoni 
and they were not examined. The 
defendants stated that they had no 
evidence bo pub before the Court. They 
of course were out of possession for ten 
years as it will be remembered that 
under Ex. K they were to have nothing 
to do with the management of the estate 
during that time. But for the fact that 
the defendants, beyond disi)uting the 
legal value of these accounts, should have, 
in my opinion, shown or attempted to 
show that the figures (for instance with 
regar«l to the yield) were prima facie 
wrong, J should have sent these accounts 
back with a direction tliat the plaintiff' 
was to be disallowed all items of expen¬ 
diture in his accounts and debited with 
all items of receipt. 

I think, however, the defendants were 
under the circumstances wrongly advised. 

It may be that having been in posses¬ 
sion up to 1909 and since 1918. they could 
have afforded the Court some assistance 
in the taking of these accounts. Under 
the circumstances I do not see how 1 can 
direct a fresh account without giving 
both parties an opportunity of adducing 
fresh evidence, it being borne in mird 
that cm the admissions of the plaintiff 
any entries in the books already pro¬ 
ceed will be debited agiinst him. 
Mr. Aiyangar for the appellant pressed 
us to decide on a figure for ourselves, 
lo take the accounts ourselves on the 
ba^sof di^allMvirg the pUintiff every¬ 
thing and making every presumption 
against him which the learned counsel 
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said would result in a balance in his 
favour of about Es. 38,000, This we 
cannot do for obvious reasons. But I 
do not see why, if on re-taking all these 
accounts it turns out that a balance is 
due to the defendants a decree should 
not'be given in their favour on their 
paying the requisite Court-fee. As 
Ghose says at p. 598 of his book it is the 
essence of foreclosure and redemption 
suits, that each party is entitled in such 
suits to enforce his rights against the 
other. If the balance is, therefore, 
jagainst any party he must pay it. The 
'appeal therefore is allovved. The appel¬ 
lants must-have their costs of the appeal. 
The cost of the final decree will abide 
the result of the decree, if any, after 
taking the accounts afresh. The final 
decree is set aside. The matter will go 
back to the lower Court for the purpose 
qI having the accounts re-opened, each 
gjde being at liberty to adduce evidence. 

Madhavan Nair, J. — I agree and 

have nothing to add. 

Case remanded. 
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Waller, J. 


I am afraid that this application must 
be allowed. Applicant has let in no evi¬ 
dence of her pauperism and has not even 
presented herself for cross-examination. 
The order is set aside, and the application 
will be re-heard, each party to let in such 
evidence as it has pro and con. Costs of 
this petition will abide the result. 

Application allowed. 
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$ 

Wallace, J. 

Nachiappa Ghettiai —Petitioner. 

V. 

Kandappan Chettiar ’and an,otlier-~“ 
Eespondents. 

Civil Revision Petition No. 70 of 1924:, 
Decided on 22ad March 1926, from the 
order of the Dist. Munsif, Devakottah, 
D/- 22nd October 1922, in E. A. No. 372 
of 1922. 

CivilP.C.,S.l^S—Provincial Insolvency Act 

(1920), 5. 31. . xj.. 

The fact that ia the meantime the judgmant- 

debtor had got a protection order does not 

absolve the surety of his duty to produce the 

iudgmeat-debbor on the adjourned date. 

■* ** [P. 959, C. 1] 

E. Vinayaka Rao—lov Petitioner. 

T. M, Bamaswamy Iye> —for Respon¬ 
dent, 


'I'K'ummalapalli V eiihataJcrishnayya 
Petitioner. 

V. 

Thnmmalapalli Sayamma and others 
Respondents. 

Civil Revision Petition No. 31 of 1925, 
Decided on 30bh November 1925, from an 
order of the Sub-J.. MasuUpatam. D- 

90th October 19z4, in O. P- No. 6 of 
1924, 

A Civil P. C., S. Order granting leave— 

Revision lies—Civil P. C., O. 33, R. 7, 

Kevision lies from an order granting leave to 
sue as a pauper: 32 All. 623. C j] 

C/i. Ragliava, Bao—lor Petitioner. 

K. Chakravarti —for Kespondents. 

Judgmeut—It is argued that no revi¬ 
sion petition lies; vide Mohammad Ayub 
V. Mohammad Mahmud (l). I not 

prepared to follow the distinction laid 

down i n that decision- ___-—— 

~(I) [1910] 32 All. 623=6 1. C. 831=7 A. L- J, 

741. 


' Judgment. —I can see no ground for 
disturbing the order of the lower Court. 
The surety by his vjond undertook a 
liability to produce the judgment-debfcc^ 
before the Court of the District Munsiff 
of Devakottah, until he was finally dis¬ 
charged of his insolvency. Petitioner 
pleads that this “final discharge’’does 
not relate to the I. P. iu the District 
Court which is still pending and in which 
the judgment-debtor has not yet had a 
final discharge, but only to another con 
templated I. P. at the date of the bond, 
which was put in later and dismissed on 
22—3—22. I am unable to accept the 
contention and petitioner’s own conduct 
itself proves it wrong. When he was 
ordered on 20—6—22 to produce the 
judgment-debtor, he did not plead^at 
bis liability had ceased on 22 3 

with the dismissal of the second 1. • 

but accepted the continuance of b.s 
liability and requested and obtained one 
month’s time to produce the judgment 
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debbor; The dabe for Che production of 
the judgment^debtor was adjourned to 
28—7—22 and on that date neither the 
surety nor the iudgcadnt'debtcr appeared. 
It is pleaded that in the meantime the 
judgment-debtor had got a protection 
order. Even so, that does not absolve 
the surety of his duty to produce the 
judgment-debtor on the adjourned date. 
It is clear therefore that the surety did 
nob produce the judgment-debtor when 
called upon to produce him by the 
District Munsif’s Court at a time when 
he had not obtained his final discharge. 
This is a breach of the terms of the bond 
and the penalty therefore falls due. 

It is further pleaded that the E. P. of 
reipondent was ultra vires, and that the 
result of the recovery of the whole debt 
of this creditor from the surety permits 
« practice not sanctioned by the insol¬ 
vency Court. Neither of the points has 
been taken at all in the lower Oourb and 
I am nob prepxred to allow them to be 
raised here. The foundation of fact for 
them has nob been eleirly laid. I dis¬ 
miss the petition with costs. 

Petition dismissed. 
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BaMESAM, J. 

Adan'imoli Chctti and others—Votr 
tioners. 

V. 

Beddi and oMrrs—Rea- 

poudants. 

Oivil Revision Petition No. 797 of 
1924. Decided on 17fch March 1920. from 
the order of the Hist. J.. South Arcot, 
D/- 7th April 1924. in 0. M. A. No. 33 
of 1923. 

a.'t (al CiMl/ /». C.. O. 91. R. W — Hindu Law— 
liai> 4 rsli}%tr oai Ripply widrr R. !K). 

ltiih»ouao( a ravdnUner eDtiiled to pro- 
pjrty aftir IhitijAth of a Hmiu f- uk!.' hi« inior- 
utl !■ In (ha cttfttft, » id though it might be eaid 
h» ontiageiit nud n.>l reHtei, still it ih 
iaisrsst e'lough for ths purpose of aaabli ig him 
to fiU « suit for dsoUratioQ uolsr ihs Speoida 
Hdisf dot, to fits » (K'titioa under O. 91 . ^ 89 

imd to iMktrsi') snl it is sU i enough for 

ths parpisi o! spplyiag uuderO. 91. H. 90. 4 
L. SiO, FotL [p c 

19 (b) Civil P, C, O. 91, Rr SS mmd 10—s 
90 Is «fM«r Ihaa R. 89. 

^ Yhe 9k fM us«l la R 90. namlj, 'whom 

Ultmta aie af soltd ky Us sals-, ts ol wifisr 


scope than the d^saription in B. 89 ‘’holding an 
interest therein by Yirtue of a title acquired 
before such sale. [P. 960, C. 1, 2] 

^ (c) Ctvtl PC., O. 21, a. 90— Price so under¬ 
stated that Injury ts obvious—Other evidence of 
Injury need not be given. 

Where ths injury is not the obvious result of 
the irregularity, actual evidence must be adduced 
to connect the one with the other and the 
burden of adducing such evidence is upon the 
person seeking to set aside the sale. But where 
the irregularity is an understatement of the 
probable price of the property,‘the connexion is 
so near that it is difficult to adduce evidence 
showing thaJt> the iajary had resulted from the 
irregularity ; in such a case the Court may infer 
without any other evidence that injury has 
resulted from the irregularity ' 90 All. 412 

(P. C.l.J'oR. [P. 9G0, C, 2J 

R. Gopalasivami lyengai —for Peti¬ 
tioners, 

K. Bashyam lyengai —for Respondents 

Judgment. —This petition arises out 
of an application to set aside a sale in 
execution of a decree obtained against a 
Hindu widow representing the estate of 
a last male owner. In execution of the 
deceree three items of property were ^old 
and purchased for Rs. 210, Rs. 450 and 
Rs. 650 respeetively. The District Judge 
has committed a slip in stating figures 
in respect of the 2nd and third items as 
Rs. 250 and Rs. 600 instead of Rs. 450 
and Rs. 6 )0. The petitioner before the 
District Munsif is a presumptive rever¬ 
sioner who will be entitled to the 
property after the death of the widow 
and the application was filed under O. 21, 
R. 90, OD the ground of material irregu¬ 
larity in the conduct of the sale and the 
publishing of the proclamation causing 
substantial injury. The District Munsif 
holding that there was no irregularity, 
and also that the properties were sold 

for the proper prices, dismissed the 
petition. 

Oq >ppa«l th* Distriot Judje held on 
the evidence that the properties were 
sold (or grossly inedequete prices. The 
priCM entered in the sele prooUmetion 
ere 300. R,. no end Rs, 00 for the 
th^ Items rospeotively. The Distriot 

.k . justihei in suting 

thst the velae o( the items gi,-en in the 

sele proalemetion wes ridiculously low 

n-Urisl imwulsnt. 
'* ^ fraa*Mg oi ib« m,u» 

tit; tw. o« K,... 
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"No doubt, in the ease of Items 2 and 3, 
on account of a mistake in stating the 
figures, the actual injury is less substan¬ 
tial than what he supposes, assuming it 
not to be a slip. The auction-purchaser 
files this revision petition. 

The hrst point argued before me by 
the learned vakil for the petitioner is 
that the respondent has not got such an 
interest as will enable him to maintain 
a petition under O. 21, E. 90 He argues 
that the case of Brij Kishore Lai v. 
Pratah Narain (l), relied on by the 
District Judge, is not correctly decided. 
That case itself follows a case in Punkhlatt 
V Nani Lai (2), where it was held tha,t 
a reversioner was entitled to file a peti- 
tioTuUr0.21,E.89. It is true that 
in Kathiresan Ohettiar v. B&masam% 
Ohettiar (3). 0. Jogendra hath v. 

Manmatha Nath (4) and Pragjo Kala v. 
Aesa Jalal (5) it was held that a 
creditor, a mere decree-holder or even an 
attaching decree-holder (the decree 
being one other than the one in execution; 
cannot be said to be suflieiently interested 
in the property for the purpose of 

maintaining a petition under O. H, 

R 90. Bufc I do not think that the last 
three’ cases can help the petitioner 
They were cases in which all the interest 
of the petitioner was in the general 
solvency of the judgment-debtor and 
not in any particular item of property, 
whereas in the case of a reversioner 
entitled to property after the death of 
a Hindu female his interest is the 
estate : and though it might be ^af 
be contingent and not vested, still it is 
interest enough for the purpose of 
enabling him to file a suit for declara¬ 
tion under the f oq ' ? 

file a petition under O. 21 E. 89, and 

to restrain waste ; and I cannot see why 
the interest is not mterest enough for 
the purpose of O. 21, E. 90. If ^.ny 
distinction is to be made between E. 8J 
Tl 90 I should think that the phrase 
used in'E. 90, namelv, “whose_ interests 
are affected by the sale” is of wider scope 


7Ti“7mo] 4 P,it. L. J. •'160=51 I. C. 359= 

7^1! x. - -=is 

(3) [1014] M.W.N- 871=2G LC, 93-2< 

Ti. J. 302* ’t E T o rpft 

(4) C. Ti. J. 

(5) [191G] 10 S. X. E- 5c—I. C. 5 ^ 0 . 


than the description in R. 89 "holding 
an interest therein by virtue of title! 
acquired before such sale.** As pointed*' 
out in Brij Kish ore Lai v. Pratah Narain 
(l) it is difficult to desciibe the scope 
of tbe word ‘‘interests.’* I am content to 
follow that decision. There is no doubt 
that such interests as the reversioner has 
are affected by the sale. 1 think there* 
fore the first point fails. 

The second point argued before me is 
that some positive connexion must be 
shown between irregularity and injury 
and that the inadequacy of the prices 
must be shown to have resulted from 
the injury, and a number of cases have 
been cited in support of the proposition. 
This is true. "Where the injury is notj 
the obvious result of the irregularity, 
actual evidence must be adduced to con* 
nect the one with the other and the 
burden of adducing such evidence is upon 
the person seeking to set aside tbe sale. 
But in a case like this, where the 
irregularity is an understatement of the 
probable price of the property, the con* 
nexion is so near that it is difficult to 
adduce evidence showing that the injury 
had re'^ulbed from the irregularity. Id^ 
Saadatmand Kha^i v. Phul Kuar (6) at 
page 417. their Lordships of the Privy 
Council say : 

It is a misstatement of the value of the pro- 
perty which is so glaring in amount that it can 
hardly have been made in good faith and which, 
however, it came to be made, was calculated to 
mislead nossible bidders, and to prevent ^ them 
from offering adequate prices, or from bidding 
at all. 

So long as that consideration applies, I 
think it is open to the District Judge to 
infer without any other evidence that 
injury has resulted from the irregularity. 
In this case he has done so. I do not 
think I am justified in interfering with 
his finding on the ground that there must 
be some more materials under S. Ho 

Civil P.C. ^ ^ 

The petition is dismisssed with costs. 

Petition dismissed. 


(GJ [18 8] 20 All 412=25 I. A. U6— i 
C. W. N. 550=7 Sar. 3S0 (P.C,). 
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Phillips and Odgebs, JJ. 

• I 

P. Arunachala Aiyar and others —Ap¬ 
pellants. 



Collector of Tanjore —Respondent. 

Appeal No. 428 of 1924, Decided on 
28th October 1925, from a decree of the 
Dist. J., East Tanjore, D/- 23rd April 
1924, in O.P. No. 71 of 1923. 

Land Ac^utsttton Act (1894), S. 18— Reference 
to Court—Award of the Acquisition Officer 
eoidence^-^Burden is on claimant to 'grove that 
award is wrong. 

The award of the acquisition officer is evidence 
in proceeding under reference under S. 18, State¬ 
ments in the award, such as statements as to 
contents of certain documents examined by the 
acquisition officer, are evidence and need not be 
proved by the production of the documents them- 
seWes. 

The burden of proof is on the claimant 
to show that the award is wrong and the weight 
of that burden depends on the nature of the 
award : 27 M. L, J. lOG, Foil. ; 36 Mad. 395 and 
32 Cal. 605 (P.C.), DlsU [P. 961, C, 1 & 2] 

K. Bhaskyam Ayyangar and P. <7* 
Kuppanna Pao—for Appellants. 

The Qovt. Pleader —for Respondent. 

Judgment.—This is an appeal against 
an award in land acquisition proceedings. 
The first objection taken is, that the 
judgment of the District Judge is in¬ 
adequate on the ground that he has not 
discussed the evidence in the case, but 
ihas relied on the award of the acquisi¬ 
tion officer. The contention here is that 
the statements in the award, such as 
statements as to contents of certain 
documents examined by the acquisition 
officer are not evidence, but must be 
proved by the production of the docu¬ 
ments themselves. So far as the adequacy 
of the judgment is concerned, it must be 
observed that the Judge appears to have 
disposed of the reference as if he were 
hearing objections to an award as 
specified in the Act and accordingly he 
has dealt with the evidence adduced to 
support those objections and has not 
dealt with the evidence relied on by the 
acquisition officer which was not speoifi* 
oally impeached. Appellant's contention 
is supported by an observation in 
Bommadevara Venkata v. Atmari 
Suhharayudu (l) in which it was said 
that proceedings under part 3 of the 

~Tl) U913J 36 Mad. 395==26 M, L. J. 17=12 
1, 0, 436=(1911) 9 M. W. N, 401 

1926 M/121 & 122 


Act are not by way of appeal but that 
observation must be taken in connexion 
with the facts of that case. It was a case 
relating to proceedings under S. 30 of the 
Act and under that section undoubtedly 
there is no question of an appeal. In 
Marwadi Padmaji Maichand v. Dy. 
Collector of Adoni (2) it was pointed out 
that the burden of proof is on the 
claimant to show that the award is 
wrong and * the weight of that burden 
depends on the nature of the award. 
That the award can be looked at by the 
District Judge in references of this kind 
is clear from the provisions of the Act. 
S. 12 says that, such an award shall 
except as hereinafter provided be final 
and conclusive evidence as between the 
Collector and the person interested as to 
the true value of the land. If it is final 
and conclusive evidence in certain 
circumstances, it can be hardly said that 
it is no evidence at all in other circum¬ 
stances namely, when a reference has 
been made to the District Court under 
S. 18. This is also clear from S. 18 
itself which deals with these references, 
for it provides in Cl. 2, that the appli¬ 
cation shall state the grounds on which 
objection to the award is taken and 
under S. 21 the scope of the inquiry 
shall be restricted to a consideration of 
the interests of the persons affected by 
the objection. 

Thus it appears that what the District 
Court has to consider is the objection 
raised by a claimant to the award, and 
the claimant is bound to state the grounds 
for such objection. In this respect the 
procedure is similar to an appeal in a 
suit where the appellant has to state in 
his memorandum of appeal the grounds 
on which he objects to the lower Court’s 
judgment?. The Privy Council decision 
in v. Secretary of State for India 

(3) can have no bearing on the present 
case. In that their liordships were 
dealing with a suit and nos with proceed¬ 
ings under the Land Acquisition Act. If 
the District Judge’s judgment is looked 
at in that light, it appears that he has 
dealt with the evidence put forward by 
the claimant in support of the objections, 
namely, the sale-deeds which bad already 
been inspected by the acquisition officer 
The acquisition officer has given reason^ 

(3) [1905) 32 Ool. 605=32 L 28=9 C. W. 

N. 454=1 C. L. J . 227=9 Sar, TV9 (P. C .\ 
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for not accepting the sale'deeds as 
conclusive, chiefly on the grounds that 
there are other sale'deeds which give a 
fairer estimate of the market value of 
similar lands. That being so, the award 
of the acquisition officer has to be con¬ 
sidered and in that he has given very 
.good reasons for coming to his conclu¬ 
sions and nothing put forward by the 
claimants in appeal destroys the validity 
of his arguments. We, therefore, are 
unable to say that the compensation 
awarded is inadequate and certainly 
there can be no doubt that the claimants 
have been very extravagant in their 
demands. It is also noticeable that 
the present applicants own only one 
quarter of the land acquired and that 
other owners have all acquiesced in the 
compensation awarded. In those circum¬ 
stances the rate of compensation must be 
accepted. 

There remains only one question, viz., 
the value of the trees. The appellants 
state that the value has been awarded 
to the wrong persons. Apart from the 
fact these persons are not now before us, 
and if we had to give a decision on the 
XDoint, it would be necessary to give them 
notice before deciding. It is conceded 
by the appellant’s vakil that the 
materials before us are entirely inade- 
quate to deal with the question. He is 
unable to point out to whom the compen¬ 
sation has actually been awarded and in 
respect of how many trees. In these 
circumstances it is impossible to consider 
this ground of appeal, for there^ are no 
available data on which a decision can 
be arrived at. This objection also fails. 

Consequently the ai^peal is dismissed 


with costs. 


Appeal dismissed. 

% 
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Spencer, J. 

Arumuqavi Pillai and others Defen 
da nts—Petitioners. 

V. 

A. Kadir Mohideen er—Plain¬ 

tiff—Respondent. 

Civil Revision Petition No. 1001 of 
1924, Decided on 30th March 1926, from 
the decree of the Sub-J.. Nilgiris in 
Small Cause Suit No. 370 of 1924. 


Civil P. 0., 0. 38, R. 1 — Arrest on insufficient 
grounds—No evidence as to damages—General 
damages should he awarded — Civil P. C., S. 95, 

Where in an action for damages for arrest before 
judgment on -insufficient grounds, no evidence 
as to damages suffered is given, the Court should 
award general damages : Z L.W, 30, Rel. on, 

[P. 962, C. 2J 

A. y. Visivanatha Sastri —for Pefei' 
fcioners. 

. S, Panchapagesa Sastri —for Respon¬ 
dent. 

Judgment.—There has not been a 
proper trial in this ease. The plaintiff 
sued defendants to recover what was due 
from them on accounts and what was due 
from others on defendants’ guarantee. 

The* 1st defendant counter-claimed 
damages for arrest before judgment. He 
alleged that he was a partner with 
plaintiff and that he was not liable in 
this suit without taking an account of the 
partnership. The only issues framed by 
the Subordinate Judge were : (l) Is the 
claim true? (2) Are any of the defendants 
liable? Obviously there should have been 
issues on the questions .whether the plain¬ 
tiff and the 1st defendant were partners 
in the business, in which these debts 
wera incurred and secondly whether the 
1st defendant’had personally guaranteed 
Ijayments of the accounts of all custom¬ 
ers whom he recommended to deal in 
plaintiff’s shop: and lastly" whether the 
plaintiff's application to arrest 1st defen* 
ant before judgment was justified upon 
the grounds stated in O. 38, R. 1, Civil 
Procedure Code. No deed of partnership 
and no security bond were produced. The 
Judge has referred to some of the oral.evi" 
dence, but not to the statement of plain¬ 
tiff that the Ist defendant stood surety 
for four or five persons, but the accounts 
of about 90 persons had been debited to 
him. No attemi)t has been made 'to 
differentiate between articles shown in 
the accounts as taken by defendant and 
others taken by customers on his recom¬ 
mendation, or to distinguish between 
recommendations as to credit made with* 
out undertaking personal liability and a 
contract of guarantee. On this point 
there should be satisfactory proof that 
the defendant intended to make himself 
personally liable: Exs. 1, 1(a) and 1 W 
are consistent with either theory. The 
Judge observed that there was no evi- 
noeed as to damages sustained by 1st 
defendant’s arrest. A Court may in si^hi 
a case award ^^eneral damages (vide), 
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Suhrayfu Dav^rV v. VenhUararaa Aiyar 
{l). It is difficult to believe that defen- 
dauti an employee under Government 
suffered no loss in reputation by the 

arrest. , . 

Tho decree is set aside and the suit is 
remanded for retrial on the evidence 
already recorded and such additional 
evidence as the parties may adduce upon 
the points referred to above. The costs 
will abide and follow the result. 

Case remanded. 

(1)' [1911 j 3 L. W. 30=32 I. 0. 592={1916)“l 

M. W. N. 76. 
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Odgers, J. 

Ramaswami Nayakar —Plaintiff—Ap¬ 
pellant. 

V. 

Raju Padayachi and others —Defen¬ 
dants—Eespondents. 

Second Appeal No. 275 of 1923, De¬ 
cided on 11th September 1925, from the 
decree of the Sub-J.. Ouddalore, in A. S. 
No. 209 of 1921. 

(a) Evidence — Appreciation. 

The fact that in one place of an account book 
the signature of a party may be forged cannot 
preclude the Court trom holding that his siuga- 
ture in another place is genuine. [P 961, C 1] 

(ft) Civil P. C., S. 100— Finding of fact. 

The question whether the self-acquired pro¬ 
perty of a member of a joint -Hindu family has 
beeu thrown into the common stock or not is a 
question of fact. [P 961, C 1] 

(c) Hindu Law—Joint family—Registration 
Act, S, 17. 

There Is no authority for the proposition that 
when a co-paroener throws self-acquired property 
into the common stock of the oo-parcenary con¬ 
sisting of himseh and others, a registered deed is 
necessary to effebt the transaction : A. I. B. 1925 
Mad. 1174 and 8. L. U’. 400 Expl, ; per Srinivasa 
lucngar, J, in 3*2 I. C. 955, Doubted. 

[P 964, C 2] 

T. R. Ramachandra Aiyar, T. R. 
Krishnaswami Aiyar and S. Ramastcami 
Aiyaf —for Appellant. 

K. S. Jayarama Aiyai —for Raspon- 
dents. 

Judgment. —This is an appeal involv¬ 
ing title to a certain house which the 
plaintifif bought in Court auction. The 
question is whether the 8th Defendant, 
in pursuance of a decree against whom 
the sale was held, was competent to mort¬ 
gage the entire house as he did or as he 
purported to do in 1911, or whether 
Defendants 2 to 6, who are his nephews 
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together with his children, have also 
rights in the said house. It is common 
.ground that the 8th Defendant •acquired 
the house under the Will of one Poonga- 
vanam as his own separate property. The 
whole question in the second appeal is 
whether or not, after thus acquiring the 
suit house, the 8th Defendant threw it 
into the common stock of the joint family 
consisting of himself and Defendants 2 to 
6 subsequent to his acquisition of it and 
before the family became divided in in¬ 
terest which event t@ok place in 1904. 
Now, the District Munsif found that the 
8bh Defendant bad not thrown ib^into 
the common stock, that is to say, that he 
had not given up his own exclusive rights 
and treated the property as joint family 
property. On the other hand, the Sub¬ 
ordinate Judge held, differing from the 
District Munsif, that the evidence did 
establish that the house was thrown into 
the common stock. 

The first point that is pressed on me 
is as to Ex. 6. Now Ex. 6 is a book con¬ 
taining a list which is headed List of 
particulars of house and manai, etc.,” and 
for the purposes of this case page 13 and 
part of page 14 have been printed in the 
documents. The house in question is 
said to 1)0 Item No. 3 and these pages 
are signed at page 14 at the end of the 
8th item by the Stb Defendant A. 
Appavu Padayachi. The District Munsif 
decided that Ex. 6 was nob genuine and 
Mr. T. R. Ramachandra Aiyar, without 
going so far as to say that the question 
of the genuineness of Ex. 6 was concluded 
by the judgment of this Court in O. S. 
No. 303 of 1910, says that the Subordi¬ 
nate Judge has not given sufficient 
weight to Ex. 6 as established in that 
prior suit. In fact he must go the length 
of saying that owing to the Subordinate 
Judge’s treatment of Ex. 6 and the evi¬ 
dence generally, the finding that the Sub¬ 
ordinate Judge has come to is, in fact, a 
perverse finding. For, if he did not, with; 
the exception of a point of law to be 
mentioned in a moment, the case simply 
resolves itself into a question of fact and 
appreciation of evidence, one Court tak¬ 
ing one view of the evidence and the 
lower appellate Court another. The 
prior litigation referred to was between 
a plaintiff—a stranger to this suit—and 
Defendants 2, 8 and others. It oon- 
oernod not the suit house but a certain 
tope, and the High Court sent down to 
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the District Judge for a finding on the 
question as to whether the suit land 
belonged to the 1st Defendant (who is 
the 2nd Defendant here), or whether it 
was the joint family property of all the 
defendants. Exhibit 6 here was Ex. 2 
in that case, and the tope in question 
was entered on pages 15 and 16 with 
other family property, the 1st Defendant 
purporting to have signed the document 
on page 16. As found by the District 
Judge, the 1st Defendant denied his 
signature on page 16 and there was a 
difference between his alleged signature 
on page 16 and his admitted signa* 
ture at the end of page 11. The find¬ 
ing was that there was no proof that the 
1st Defendant signed Ex. 2 at page 16 
and that no inference can be drawn that 
the 1st Defendant threw the lands into 
the common stock. The finding was 
accepted by the High Oourt. 

Now, it seems to me that this decision 
can have no bearing whatever on the 
present case. The property in suit is 
different ; the pages in the book in ques¬ 
tion are different ; and it is to be noted 
that on page 11, according to the District 
Judge, the 1st defendant who is the 8th 
defendant here admitted his signature. 
It seems to me that the fact that in 
another place in the same book there 
may have have been a forged signature of 
the 8th defendant cannot preclude the 
Subordinate Judge in this case from find¬ 
ing that the signature is genuine at pages 
13 and 14 of Ex. 6. 

It was then ^argued that transactions 
and conduct subsequent to 1901, the date 
of the partition, are inadmissible in evi¬ 
dence. This argument was directed, I 
take it, to Exs. 1, 8 and 10 series and 7 
and 9 which are relied on by the Subor¬ 
dinate Judge. It is said that these docu¬ 
ments must all be held to be forgeries 
because from 1904 to 1906 there was ill 
feeling between these two defendants. 
The learned Subordinate Judge was quite 
sensible of that state of things and he 
regards the evidence as corroborating the 
other ovidcnce that this house was 
thrown into the common stock in or be¬ 
fore 1904. I think he is perfectly en¬ 
titled to do so under S. 8 of the Evidence 
Act and if he finds on the evidence that 
there is no sufficient reason for regarding 
these documents as forgeries, I have 
nothing more to say to his finding in 
second appeal. So then treating the case 


ld26 

I 

purely on a question of fact and appre¬ 
ciation of evidence, it is clear that the 
second appeal is liable to- be dismissed. 

• Now the further question arises whe¬ 
ther the law which has been quoted to 
me makes any difference in this view. 
I will first deal with the oases cited on 
behalf of the appellant. The first is that 
in Lala Muddum Gopal Ldl y, Kkikhinda 
Koer (l). In that case there were two 
brothers and one of them was disqualified 
under the Hindu Law on account of a 
physical infirmity. The brother of the 
disqualified co-parcener nevertheless 
treated his brother as a member of the 
family entitled to equal rights until it 
became clear that the latter’s malady 
was incurable. Their Lordships said 
that 

acts done out of kindness and affection 
to the disadvantage of the doer of 
them, should not be construed as a gift when it 
is plain that no gift could have been intended. 

That really does not touch the present 
case in the slighest and it is a case from 
all the circumstances of which their 
Lordships inferred that the disqualified 
brother was not intended to be given a 
share by the other. The next case, Krish- 
naji Mahadev v. Moro Makadev (2) also 
turns on a question of fact as to whether 
two brothers there had voluntarily 
thrown their property in the joint stock 
with the intention of abandoning all 
separate claims upon it. If they did so, 
the property would thereupon under the 
Hindu Law become joint propert 3 \ 

A more interesting question has been 
raised this morning for the first time 
(there is no evidence of its having been 
raised in either of the lower Courts), viz., 
that when a co-parcener throws self- 
acquired property into the common stock 
of the co-parcenary consisting of himself 
and others, a registered deed is necessary 
to effect the transaction. Three cases 
are relied on in this Oourt of which one 
was decided by myself sitting as a single 
Judge in Made Gouda v. Ghenne Gouda 
(3). Now it is to be noticed that in booh 
these cases, where a deed was, held to be 
necessary, the transaction was in the eye 
of the law, between strangers. In Made 
Gouda v. Ghenne Gouda (3) I expressly 
said that I found it difficult to understand 
how the second defendant coul d be made 

(1) [1891] 18 Cal. 341=18 I. A. 9=3 Sar. 6'<6 
(P. C.). 

(2) [1891] 15 Bom.. 32. 

(3) A. I. R. L925 Mad. 1174. 
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a <lQisbarer as he was admifcbedly not; a. 
member of the joinb family and there* 
fore not a oo*paroener : Xxx. Venkaid' 

Reddy v. ^xippa. Reddi (4:) Seshagiri 
Aiyfljj.J., who delivered the judgment of 
the Court, came to the oonolusion that 
the first and the fourth branches of the 
family there became divided inter se and 
that they held the A Schedule properties 
as tenants-in'oommon, i. e., that they had 
become divided. The question there was 
whether joinb living, failure to keep 
accounts, the fact that marriage expenses 
were incurred indiscriminately without 
reference to the shares belonging to the 
twO brothers, and that acquisitions were 
made jointly, would constitute what was 
originally separate property into co-par¬ 
cenary property so that if the first 
branch elected to throw its extra share 
into the hotchpot, the transaction could 
only be regarded as a gift of half of the 
extra share ti) the fourth branch and 
would require a registered document. 
The third case that was principally relied 
on in this connexion is Thylainhal v. 
Krishna Pattar (5) decided by Ooutts* 
Trotter and Srinivasa Aiyaugar, JJ. The 
former said that it is possible for a mem¬ 
ber of a Hindu family who has got self- 
aoejuired properties to convert them, if 
he chooses, into family property in which 
the other members of the family will 
have a vested interest and that the only 
question in that case was whether the 
facts pointed to the conclusion that the 
first defendant did convert his own pro¬ 
perty into family property or not. Nob 
a word is said by the former learned 
Judge about the necessity of a registered 
deed. Srinivasa Aiyangar, J., while con¬ 
curring in the judgment of Coutts- 
Trotter, J., entertained some doubt as to 
whether a member of a joint Hindu 
family who owns immovable property 
as his self-acquisition can convert it into 
a joint family property without an instru¬ 
ment in writing registered at least where 
the Transfer of Property Act is in force. 
The learned Judge found difficulty in 
understanding the conversion of indivi¬ 
dual property into joint property except 
by way of a transfer and thought that 
such a conversion would on analysis be 
found to partake of the character of one 
or other of gift, exchange or sale. It is 

(4) [1918] a L. \V."400=:47 1. 0. 7l6={19isi 
U. W. N. 6S0. ^ ' 

ib) [1916] 32 I. C. 985. 


certainly difficult, speaking for myself 
and with all deferonce to the learned 
Judge to see how the conversion would 
ordinarily be by exchange or sale. If the 
transaction were one by way of gift, it 
being impossible for a man to make a gift 
to himself, I gather we should have bo 
conceive the donor as in the position of 
a stranger to the co-parcenary of which 
he is in fact himself a member. However, 
this is a question that need not be gone 
into by me at the present moment. The 
question is an interesting one raised by 
the learned Judge as a matter of doubt 
in his own mind and it still awaits as far 
as I am aware an authoritative decision. 

Beyond this there is no authority 
that has been produced before me for say¬ 
ing that, where a co-paroanary owner of 
self-acquired property wishes to throw 
the latter into the common stock of the 
co-parcenary, he can only do so by a regis¬ 
tered instrument. Nothing is said about 
this in the later cases on the peint of 
throwing into the common stock, as for 
instance, Sicraj Narain v. Ratan Lai (6), 
a case in the Privy Oounoil, where their 
Lordships say : 

la a Hlada jolut family tha law is tliat, while 
it is possible that a member of the joiat fami 
should make separata aoquisttiou, and ka®P 
moneys and property so acquired as his separata 
property, yet the question whether he has dona 
so is to be judged from all the facts of the case. 

And in Eedar Nath v. Ratan Singh (7) 
the question was considered as to whether 
a certain estate was the self-acquired pro¬ 
perty of one of the brothers or was the 
joint property of the three. It was said 
in comment on this and other cases of 
the kind that the transactions took place 
before the Transfer of Property Act, but 
whether that makes any difference in 
law, is, as I have said, a matter not yet 
decided. In Sttdarsa/iaw ilfutsfri v. 
Narasitnhulii Maistri (8). Bhashyam 
Aiyangar, J., says : 

Property acquired without the aid of joint 
f**^ily property, by one or more individuals 
tberdof, wlidtlidr tli^y belong to difE^r^ut br^ucli^s 
or to one and the same branch of the family may 
by act of parties be incorporated with the joint 
property of the main family or one of its 
branches; 


OUIA ilU 




whether when that took place a register- 

e d insbrum ant is_renuired. The re«u 11 is 

(6) [2918] 40 All. 159=40 L C. 9SS=44 iTT 
201 (P. 0 1. 

415=7 LC. 618=37 I. A. 
(S) [1902] 25 Mai. 149=11 M. L. J. 353. 
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that the point of law raised to-day on 
behalf of the appellant does not take his 
ease any further. 

I was then asked to convert this suit 
into a suit for general partition in order 
that the house in question might be 
allotted to the 8th defendant and that 
therefore his alienee, the Court auction" 
purchaser, might be decreed possession 
thereof. It is difficult to see how this 
can be done as the suit only concerned 
this one item of property. 

The second appeal must be dismissed 
with costs of respondents 1 to 5. 

* Appecbl dismissed. 


A. I. R. 1926 Madras 966 

Devadoss and Waller, JJ. 

Srinivasa, Aiyangai —Plaintiff Appel 
lant. 



Vellayan Defendant—Res¬ 
pondent. ’ 

Letters Patent Appeal No. 176 of 1924 
Decided on 20th January 1926, from the 
judgment of Madhavan Nair, J., D/- 19th 
September 1924, in Second Appeal No^. 
404 of 1922, reported in A.I»R> 192o 


Mad. 338. , 

x*? {a) Civil P. C., S. 64 .—Property mortgage^ 

vending attachment—Atictlon^purchaser must sue 

%r possession within 12 years from date of 
symbolical possession—Limitation Act, Ati. 138 
Transfer of Property Act, S. 60. 

Where property is usufructuarily mortgaged 
during pendency of an attachment and it is 
subsequently sold, the purchaser must sue for 
Dosses^sion within 12 years from the date when 
he took symbolical possession. Nor jjould he 
ever sue for redemption. LI' ^0' ^ 

(6) Transfer of Property Act, S. 76—Usufruc¬ 
tuary mortgage—Mortgagor is entitled to posses¬ 
sion on the expiry of term. 

When a usufructuary mortgage is created for 
a period oi years the mortgagor would be entitled 
to possession on the expiry of the ^ 

K. Bhashyam Aiyangar—iox Appelant, 
y, y^ Muthukrishna Aiyar for Res¬ 


pondent. 

Judgment.—The suit property 
belonged to one Venkataranganadha 
Naicker. It was sold in Court auction on 
the 13th of July 1891 in execution of a 
small cause decree obtained against him 
and was purchased by the predeeessor-in- 
title of the appellant. The sale was con 


ffrmed on the 14th of September 1891. 
The property was attached before sale 
and during the pendency of the attach¬ 
ment it was mortgaged on the 15th of 
June 1891 by Venkataranganadha Naicker 
to the predeoessor-in-title of the 
defendant. The plaintiff-appellant ha& 
brought this suit for redemption of the 
mortgage on the ground that the defen¬ 
dant is only a mortgagee and that he being 
the owner of the equity of redemption 
is entitled to redeem the property. The 
District Munsif decreed the appellants 
suit, but the Subordinate Judge reversed 
it on the ground that the defendant had 
acquired a good title by prescription. 
On second appeal Madhavan Nair, J..: 
held that the appellant’s suit was barred 
under Art. 137 of the Limitation Act. 

It is contended by Mr. Bhashyam 
Aiyangar for the appellant that the 
defendant is only a mortgagee and what 
was sold on the 13th of July 1891 was- 
only the equity of redemption and that 
he is, therefore, entitled to redeem the 
property. The defendant got an assign¬ 
ment of the otti of the suit property on 
the 29th of August 1909. There is a. 
recital in the deed of assignment that the 
land was being enjoyed as per otti and 
hypothecation deed and that the assignee 
should enjoy the lands as per deeds above 
referred to. On the strength of this 
recital it is contended that the defendant 
has been in possession of the property 
only as a mortgagee and he cannot there¬ 
fore be said to have acquired any title 
to the property against the appellant. 

When property is sold in Court auction 
what is sold is the right, title and 
interest of the judgment-debtor as it is 
on the date of the sale, and any private 
alienation or transfer pending the attach¬ 
ment is void against all claims enforceable 
under the attachment. Under S. 64 of 
the Code of Civil Procedure an auction 
purchaser gets title to the property free 
of any encumbrance or any title created 
by the judgment-debtor after the property 
was attached so as to preserve the title 
of the judgment-debtor as it was on the 
date of the attachment for the benefit 
of the attaching creditor and, therefore, 
any title created after the date of the 
attachment to the prejudice of the attach¬ 
ing creditor cannot avail against the 
judgmessfc-creditor as well as the auction- 
purchaser- The auction-purchaser gets 
it free from any encumhranae or any 
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burden thaf; mighfc have been created by 
the }udgment*debtor after the date of the 
attachment. The mortgage of the 16th 
of June 1891 could not have created a 
title against the auction-purchaser. The 
auction-purchaser obtained symbolical 
delivery of the property. He should have 
asked for possession of the property, and 
if he died the Court would have delivered 
the property to him, for the mortgagee 
claimed only under the judgment-debtor 
and his possession, therefore, was the 
possession of the judgment-debtor, and if 
he was unable to obtain possession he 
should have enforced his right: by suit. 
The proper article applicable to a case 
like this is Art. 138 of the Limitation 
Act. 

Granting for argument’s sake that 
Art. 137 is applicable to the case, the 
appellant should have brought his suit 
within 12 years of the date when the 
judgment-debtor was entitled to posses¬ 
sion. It is contended by Mr. Bashyam 
Aiyangar that the appellant’s predecessor- 
in-title was not entitled to possession as 
the property was under mortgage. Ex. I 
is the mortgage-deed, dated the I6tb of 
June 1891. The period fixed in the 
document is five years and in 1896, there¬ 
fore, the mortgagor was entitled to pos¬ 
session. The contention of Mr. Bhashyam 
Aiyangar is that, so long as the usufruc¬ 
tuary mortgagee is in possession, the 
mortgagor is not entitled to possession. 
It is very diflioult to follow this argument, 
for when a usufructuary mortgage is 
created for a period of years the mort¬ 
gagor would be entitled to possession on 
the expiry of the period ; otherwise, if 
the argument is to hold good, it might 
be said that for 60 years the mortgagor 
would not be entitled to possession. In 
this case the suit should have been 
brought within 12 years from 15th June 
1896, but it was brought on 4th April 
1918, and it is, therefore, barred by limi¬ 
tation. 

It has been seriously argued that in* 
asmuoh as the defendant claimed only a 
mortgagee’s right, the appellant is enti¬ 
tled to redeem the property. This oon- 
tention overlooks the fact that the 
defendant never olaimed to be a mortgagee 
under the appellant. He no doubt 
olaimed to be a mortgagee the 

judgment-debtor. There is no privity 
of oontraot between the appellant and 
the defendent. and, even though the 


defendant claims only a mortgagee’s right 
that would not give the appellant a right 
to redeem the property. If the auction- 
purchaser does not bring a suit for pos¬ 
session within 12 years, under Art. 138, 
his suit for possession of the property 
purchased by him would be barred. The 
fact that the judgment-debtor has created 
a mortgage or a leasehold right pending 
the attachment would not enure for the 
benefit of the auction-purchaser who is 
entitled to got possession within 12 years 
of the sale under Art. 138. 

In this view it is unnecessary to discuss 
in detail all the authorities quoted for 
and against the contention of the appel¬ 
lant. In Dinendranath Sannial v.Ham" 
kumar Ghose (l) Sir Barnes Peacock in 
delivering the judgment of their Lord- 

ships of the Privy Council observes : 

Under (a private sale) the purchaser derives 
title through the vendor and cannot acquire a 
better title than that of the vendor. Under (a 
sale in execution of a decree) the purchaser, not¬ 
withstanding he acquires merely the right, title 
and interest of the judgment-debtor, acquires 
that title by operation of law adversely to the 
judgment-debtor and freed from all alienations or 
incumbrances effected by him subsequent to 
the attachment of the property sold in execution. 

In Girija Nath Roy v. Upendra Nath 
Pal (2) it was held by Mookerjee and 

Beaohcroft, JJ., that: 

If the mortgaged property was under attach¬ 
ment in execution of a decree when the mortgage 
was exscuted, the mortgage would be inoperative 
under S. 276 of the Civil P. C., of 1882 against 
the execution-purchaser, alrhough the decree- 
holder was not prejudicially affected by the 
mortgage. 

In Subba Reddi v. Jayaramayya (3) 
my brother Odgers, J., held that a person 
who has purchased the property during 
attachment cannot apply to set aside the 
Court auction-sale as the conveyance to 
him is void against the claims enforce¬ 
able under the attachment. The principle 
of these decisions is that any private 
transfer or any title created by the 
judgment-debtor pending the attachment 
cannot in any way afieot the right of the 
attaching creditor to have the property 
sold and delivered free of the title crea¬ 
ted by the judgment-debtor. The pro¬ 
visions of S. 64. Civil P. C., are clear in 
in its terms and no one who gets a title 
from a judgment-debtor pending attaob- 
meut can ^t up that title against the 
atta ching creditor or the auction puroha* 

U) [I88i] 7 Cal. 107-8 1. A. 6S=10 C. 1* fL 
98l=:i Sax. 213 (P, C.j, 

(2) [1913] 201. C. 241. 

(3) A. 1. R. 1923 Mad, 639, 
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ser. The case in Gangayya v. Venkata,’' 
ramayya (4) does nob help the appellant. 
In that case the attaching creditor agreed 
for a consideration with the purchaser 
pending the attachment to release an 
item of the attached property and nob to 
bring it to sale in execution of the 
decree. The assignee of the decree with 
notice of the agreement was held not 
entitled to proceed against the item of 
property agreed to be exempted from sale 
in execution. If in this case the defen¬ 
dant’s predecessor-in-title had agreed to 
hold the property under the appellant’s 
predecessor-in-title, and executed to him 
an agreement, the matter would be 
different. No such agreement was execu¬ 
ted and no contenbion'is pub forward that 
the defendant’s predecessor-in-title ever 
agreed to hold the property as mortgagee 
of the^appellant’a predecessor-in-title. 

Considerable argument was advanced 
to show that the word “void” in S. 64 
means only “voidable.” It is unnecessary 
to consider this contention ; for. whether 
it is void or voidable, it is immaterial 
for the present purpose. The auction- 
purchaser’s clear right was to get posses¬ 
sion of the property ; bub nob having gob 
possession of the property within the 
time allowed by law, he is not entitled 
to possession, and it is immaterial what 
the title of the present defendant is. If 
the claim of the auction-purchaser is 
barred against the judgment-debtor, it 
is equally barred against any person who 
claims under him. 

Another contention put forward by 
Mr. Bhashyam Aiyangar is that this is a 
suit to redeem and, therefore, neither 
Art. 137 nor 138 is applicable to the 
case. As I have already observed, the 
relationship of mortgagor and mortgagee 
never existed between the appellant and 
the defendant or their predecessor-in-title 
anl. bhs refore the plaintiff cannot re¬ 
deem the property when it is not subject 
to a mortgage in his favour. When the 
auction-purchaser purchased the property 
he purchased it free of the mortgage and 
not subject to the mortgage. If he had 
bought it subject to the mortgage, the 
auction-purchaser would be entitled to 
redeem the property as he purchased 
only the equity of redemption. As 
already observed, wbat was sold in 1891 
was not the equity of redemption but the 
property itself. There fore the decision 
' (4) A."i. K, 11)23'Mad. 230. 
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Tairamiya v. Shiheli Saheb (5) has no 
application to the present case. Gopala 
Dasu V. Bami (6) is nob applicable as the 
defendant or his predecessor-in-title never 
held out that be was a mortgagee under 
the appellant’s predecessor-in-tfble. 

The appeal therefore fails and is dis¬ 
missed with costs. 

Appeal dismissed. 

(5) [1920] 44 Bom. 614=57 I. C. 568=22 Bom. 

L. R. 802. 

(6) [1921] 44 Mad. 946=(1921) M. W. N. 385= 

41 M. L. J. 194. 
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Devadoss, J. 

Singavarpu Bajaratnam and another — 
Appellants. 

V. 

Sheik Hassan Bi and another — Peti¬ 
tioners—Respondents. 

Appeal No. 52 of 1924, Decided on 11th 
March 1926, from the appellate order of 
the Addl. Sub-J., Bezwada, D/- 91st No¬ 
vember 1923, in A. S. No. 23 of 1923. 

iit (a) Civil P. C., S. 47 — No order parsed 
specifytnq items to he delivered to decree-holder — 
Decree-holder given delivery of items in posses-" 
slon of judgment-debtor's vendee — Vendee can 
object—Objection is one under S, 47 and not under 
Civil P. C., O. 21, i?. 99 or R, 101. 

Where before determining what item fell to 
the share of the decree-holder, particular items 
of property in the possession of a vendee from 
judgment-debtor were delivered to decree- 
holder. 

Held : that such a contention could have been 
put forward by the judgment-debtor and it is 
difficult to see why the transferee from the 
judgment-debtor pending execution could not put 
forward the same contention. An objection of 
such a nature is not one under O. 21, R. 99 or 
R. 101, but one under S. 47, and his objection 
would prevail in spite of a notice served upon him 
that certain items are to be delivered to decree- 
holder : A. I. R. 1925 Mad. 1133 and 14 L. W. 
92, Rel. on, [P 969 C 1] 

(5) Jurisdiction — Venue, 

A Court should look at the substance of the 
petition and not merely at the heading or sec¬ 
tions relied on. [P 969 C 1 

P. Markandeyulu —for Appellants. 

P. Satayanarayana Bao —for Respon¬ 
dents. 

Judgment.—The first point raised in 
this appeal is that the petition for resti" 
tubion of possession by the respondents is 
incompetent inasmuch as the appU- 
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oatiioa on the ground ,o£ dispossession is 
barred by Q. 21, E. 102, Civil Procedure 
Code. That rule applies to oases whore 
a person who gets title from the judg¬ 
ment-debtor is prevented from objecting 
io the delivery of possession to the judg- 
anent-creditor of the property directed to 
be delivered to him. In this case the 
>respondent3 obtained a sale of the judg- 
iment-debtor’s property on 23rd July 
1920, when an application for execution 
was pending and the property had been 
vdivided but lots had not been cast. The 
execution petition was dismissed on the 
ground that one of the decree-holders had 
attained majority and that the petition 
£led by the next friend was not sustain¬ 
able. A subsequent application for exe- 
•cution was made but no lots were oast 
a.nd the items that fell to the share of 
'the decree-holders were not determined. 
Without determining the items that 
ought to go to the decree-holders, delivery 
was ordered and certain items of property 
in the possession of the respondents were 
delivered to the decree-holders. They 
•applied to the Court for restitution of 
possession on the ground that it was not 
ascertained at the time of delivery which 
items fell to the decree-holder's share. 
'This contention was upheld by the Dis- 
ttrict Munsif and he ordered restitution 
of the property. On appeal the Subordi¬ 
nate Judge of Bezwada upheld the order 
of the District Munsif. 

Mr. Markandeyalu's objection to the 
order is that it is not competent for the 
transferee of the judgment-debtor’s right 
in the property to die such an appli¬ 
cation. It is conceded that the judgment- 
debtor himself could die an application if 
any item of property is wrongly delivered 
to the decree-holder. The complaint 
in this case is that before 

determining what item fell to the 
share of the decree-holder particular 
items of property in the possession of the 
respondents were delivered. Such a con¬ 
tention could have been put forward by 
the judgment-debtor and it is difficult to 
see why the transferee from the judg¬ 
ment-debtor pending execution could not 
put forward the same contention. This 
application is not one under 0. 21, E. 99 
or E. 101, but one under S. 47, Though 
wrongly Er. 99 and 101 are mentioned in 
the petition we have to look at the sub¬ 
stance of the petition and not merely at 
the heading. Mr. Markandeyalu relies 


upon Kanakas^bai Mudaliur V. Bajagopal 
Naidu (1) and Rev* V. C- L. Nellson v. 
Sadananda (2) in support of his conten¬ 
tion. These cases have no application 
to the present case for, there the appli¬ 
cation was made nob on the ground that 
the property was wrongly delivered but 
on the ground that the property was nob 
liable to be delivered as the applicants 
were in possession. Their possession was 
only the possession of the judgment-debt¬ 
or and, therefore, they could not apply 
for restitution under B. 99 or E. 101. The 
application of the respondents, therefore, 
was not incompetent. 

The next contention raised by Mr. 
Markandeyalu is that notice was served 
on the judgment-debtors and they did nob 
object to the delivery of the property 
and, thevefore, they cannot question the 
delivery after it has taken place. It does 
nob appear that notice was issued to the 
respondents and the judgment-debtor that 
the items now in dispute were going to be 
delivered to the decree-holder. Even if 
such a notice was issued it would not be 
competent to the Court to deliver certain 
items of property without determining 
whether those items fell to the share of 
the decree-holder. In a case where a 
division of property has to be made and 
lots oast before the share of each decree- 
holder could be ascertained it would not 
be proper to order delivery of particular 
items to the ■ decree-holder. Therefore 
the service of notice in this case even if 
it did mention particular items would 
not be proper notice as required by law 
and it would not prevent the respondents 
from getting the relief available to them 
under S. 47. In Vallahha Valia Raja v. 
Mankata Kovilakath (3) and Jainulahdin 
Sahib v, Krishna Chettiar (4) it was held 
that a judgment-debtor’s remedy is under 
S, 47 when property was wrongly deli¬ 
vered or soma item of property to which 
the decree holder was not entitled was 
wrongly taken possession from the judg¬ 
ment-debtor. 

In the result, tha appeal fails ■ and is 
dismissed with costs. 

Appecd dismissed^ 

tl) [1917] G L.W. 5G8=i2 l.C. 5J3. 

(2) [1910] 9 M.L.T. 13G=S l.C. 805. 

(3) A.LR. 1925 Mad. 1133. 

U) [1921] 14 L.W, 92=41 M.L.J, 120=03 l.C* 

200=11921) 491. 
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Krishnan and Vbnkatasubba 

Rao, JJ. 

Mandoori Durga ^Mallikharjana Vara 
Prasad Rao and another —Appellants. 

V. 


Gudipudi Gopalacharlu and others — 
Respondents, 

Appeal No. 221 of 1922, Decided on 
17th March 1926, from the decree of the 
Sub-J., Bezwada, D/-12th January 1922, 
in Original Suit No. 90 of 1919. 

sii (a) Civil P. C., S. 92— Absence of sanction — 
Objection as to, cannot be waived. 

Objection as to absence of sanction under S. 92 
is not an objection that can be properly waived. 
The very object of insisting upon the sanction of 
a Collector or of the Advocate-General being 
obtained as a preliminary to a suit under S. 92 
is to secure that suits are not brought against 
trustees unless there is a prima facie case against 
them of breach of trust or unless circumstances 
exist which necessitate the Court’s interference 
in the administration of the trust. [P 970, C 2"] 


(6) Civil P. C.y S. 92— Sanction obtained 
against person not a trustee, cannot avail against 
real trustee subsequently. 

The object of this section will be defeated i^ 
it is left open to a plaintiff to get sanction agains** 
a person who is not the trustee and then use it 
afterwards against the real trustee. The per¬ 
sonality of the trustee and the way in which he 
is dealing with the trust are matters of material 
consideration in granting sanction for a suit, 

[P 970. C 2] 

(c) Civil P. C., S. 92—Mw defendant added— 
Pieiv $anctiv7V is 7iecessary if addition alters 
nature of suit. 


The test as to whether a new sanction is 
necessary when a new defendant is added, 
depends on whether the scope of the suit has 
been really enlarged or altered by the addition 
of the new party i 1920 il/. W, 27, 478, Foil. 

[P 970, C 2] 


P. R. Ganapati lyer—iox Appellant. 
P. Satijanarayana Rao and T, Rama 
chandra Rao —for Respondent. 


Judgment.—This is an appeal arising 
from a suit filed under S. 92 of the Civil 
Procedure Code for the removal of Defen¬ 
dants 1 to 7 from trusteeship of *he 
plaint temple, for a declaration that 
certain properties described in the sche¬ 
dule belonged to the temple and for 
framing a scheme. The suit has been 
dismissed by the lower Court on the 
gi’ound inter alia that none of the Defen¬ 
dants 1 to 7 is a trustee of the temple 
but that the trustee is really the 8th 
defendant, the Zemindar of Mirzapur, 
and that against him no sanction was 


obtained from the Collector and that the 
endorsement of sanction by the Collector 
on the plaint before he was added as a 
party is not a sufficient sanction to enable 
the suit to be maintained against him. 

We think the Subordinate Judge is 
right in holding that the suit is nofr 
maintainable on the present sanction. 
The 8th defendant is the real trustee and 
as against him no sanction has been 
obtained. 8th defendant objected to the 
suit going on in the lower Court on this 
very ground, though before us he is not 
pressing that objection as he has joined^ 

the plaintiffs. Nevertheless we think that- 
the conclusion that the sanction obtained- 
was not a proper sanction to justify the 
suit under S. 92 is a conclusion which' 
that Court was entitled to come to and’ 
it is not open to us to set aside its order 
in appeal merely because the 8th defen¬ 
dant now waives bis objection before us. 
We think it is not an objection that can 
be properly waived. The very object of 
insisting upon the sanction of a Collector 
or of the Advocate-General being obtained 
as a preliminary to a suit under S. 92 is, 
to secure that suits are not brought! 
against trustees unless there is a prima 
facie case against them of breach of trust 
or unless circumstances exist which 
necessitate the Court's interference in 
the administration of the trust. The 
object of this section will be defeated if i 
it is left open to a plaintiff to get sane-; 
tion against a person who is not the 
trustee and then use it afterwards against 
the real trustee. The personality of the 
trustee and the way in which he is deal¬ 
ing with the trust are matters of material 
consideration in granting sanction for a 
suit. 

It is quite true that every addition of a 
defendant is not necessarily to be regarded 
as invalidating the sanction already ob¬ 
tained under 8. 92. The test as to 
whether a new sanction is necessary when 
a new defendant is added has been laid 
down in the case of Gopalakrishna Iyer 
V. Ganapathi Iyer (l), as depending on, 
whether the scope of the suit has been! 
really enlarged or altered by the addition 
of the new party. We accept that state¬ 
ment as embodying the right principle in 
considering the question at issue. lu the 
case before us the addition of the 8th 
defen dant entirely changes the nature 

(1) [1920] M. W. N. 478=58 I. C. 124=li 

L. W. 772. 


1^26 


KaliappA V. KUMAEASAMI (Wallace, J.) 


Madras 971 


aod scope of the suit. Against him there 
is no allegation of any breach of trust. 
As the learned Subordinate Judge has 
found there is no reason whatsoever for 
removing him from the trusteeship and 
nothing to justify the Court’s interference 
in the administration of the trust. We 
accept that finding. The 8th defendant 
is the Zemindar of Mirzapur. We have 
no doubt that he would discharge his 
duties as trustee to the satisfaction of all 
concerned worshippers and others. In 
these circumstances we think that the 
addition of the 8th defendant subsequent 
to the obtaining of the Collector s sanc¬ 
tion has rendered that sanction invalid 
and hold that the suit is not maintain¬ 
able and dismiss the appeal, but in the 
circumstances we do not propose to grant 
costs to either of the parties. 

Appeal dismissed. 


« A. I. R. 1926 Madras 971 

Phillips and Madhavan Naie, JJ. 
T. Kaliappa Mudaliar —Petitioner. 

V. 

Kumarasami Mudali —Respondent. 

Civil Revision Petition No. 510 of 
1924, Decided on 18th March 1926, from 
the order of the Dist. J., North Arcot, 
D/- 1st April 1924, in C. M, A. No. 18 


for hearing and hiff witnesses were absent. 
His pleader applied for an adjourn¬ 
ment and was refused. Then the pleader 
said he had no instructions. The 1st 
defendant himself was present. The 
suit was decreed against him* He 
applied to the Sub-Court to vacate that 
decree and the Sub-Court ordered that 
the suit would be restored on condition 
that the appellant paid into Court the 
amount of the decree and costs. On appeal 
the District Court held that the Sub-Court 
had no jurisdiction to restore the suit 
as it was really decreed under O. 17, 
R. 3, Civil Procedure Code, and that the 
proper remedy of the appellant was to 
appeal on the merits, which he had not 
done. The District Court declined to 
interfere with the order and the appel¬ 
lant-petitioner now files this civil 
revision petition. 

The point for decision is, when a 
party’s pleader reports no instructions 
and the party himself is personally pres* 
ent, is a dismissal of the suit or a 
decree ex parte for default of appearance 
under O. 17, R. 2, or does the case come 
under O. 17, R. 3 of the Code ? ^ It 
appears to me that when a party is him¬ 
self present and has not done something 
which he was required to do, namely, 
produce his witnesses, the order is under 
O. 17, R. 3 and not an order for default 
of appearance. 


of 1924. 

sjt (a) Civil P. 0., O. 17, R. 2 —Party present- 
pleader reporting no instructions—Dismissal (s 
decree ex parte—Civil F* C,, 0. 3, R. 1. 

When a party’s pleader reports no instructions 
the dismissal of the suit amounts to a decree 
ex parte for default of appearance under O. 17, 
K. 2. although the party is personally 
present in Court. 

The appearance contemplated by the Code 
must be, not as a man, but as a party and with 
the intention of acting as such party in that 
suit and therefore the mere fact that the party 
was present in Court when his pleader reported 
no instructions would not amount to an 
appearanoe : 30 Mad, 274, Affirmed. 

[P971, 0 2. P 973. C 2.] 

K. Eajah lyei —for Pefeitioner. 

0. V. Anantakrishna lyet —for Respon¬ 
dent. 

Judgment. —This civil revision 
petition is against the decision of the 
District Court, North Aroot, in the 
following oiroumstances. The petitioner 
is the Ist defendant in O. S. No. 11 of 
1921 in the Sub-Court of Vellore. On 
24th November 1923 the suit was posted 


It is argued, however, that, since the 
party was represented by his pleader, 
the party, when his pleader withdrew 
from the case, cannot for that hearing be 
held to have been present in law, 
although he was present in person, the 
argument being that he was not pre¬ 
pared to go on with the case himself. I 
am not able to appreciate this distinc¬ 
tion. If it were open to a party to 
whom time was granted and who has 
failed to produce his evidence, when his 
pleader retires from the case, because 
an adjournment is refused, to plead that 
be is not ready to conduct his case and 
therefore any dismissal of the suit must 
be one for default of appearanoe, it is 
difficult to say to what kind of default 
0.17, R. 3 applies. The party when 
taxed with failure to perform any of the 
duties enumerated in O. 17, R, 3 could 
always put up his pleader to retire from 
the case, and then himself plead that he 
could not conduct it. My view.. 
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therefore, is fchafc if a patffey*s pleader, on 
the party’s own insfcncfeions given in 
Court in person, retires from the case, 
the party must himself carry on the case. 
Zt cannot be within the option of ^^the 
iparty to decide whether or not he'* is 
putting in an appearance which us an 
appearance in law. i 

In another case which have lately 
heard, 0. M. P. Ko. 3591 of 1923. Mr. 
Jayarama Aiyar sought to support the 
.present argument by a reference to a 
■foot-note to the Civil Kules of Practice, 
ZTo. 276, quoting the proceedings of the 
High Court, dated 15th March 1821, 
which runs : 

A party who has retained a vakil to appear 
for him cannot be heard in person unless he has 
withdrawn the vakalatnama, 

Mr. Varadachariar who appeared on 
the other side was able bo trace this 
ancient rule to its source, and pointed 
out that it was framed under S. 22 of 
Itegulation XIV of 1816 which -is direc¬ 
ted towards ensuring that a vakil will 
only undertake a case on a vakalat and 
t/hat if he has signed a vakalat to one 
of the parties he cannot accept a- brief 
for the other party. S. 13 of the same 
regulation permits a party to appear in 
person and plead his case if his pleader 
is unable to attend. This makes it 
evident that the rule was not meant to 
preclude a party from appearing and 
pleading his own case when his pleader 
vwas unable to do so, except on the con¬ 
dition that he first withdrew the vakalat. 
When, then, a party’s pleader is merely 
absent, the party when present can con* 
duct his own case in Court and mere 
.absence of a party's pleader will 
not of itself constitute absence 

of the< party when the party is 
in fact present in Court. As to whe* 
ther a similar inference should be drawn 
when the pleader, with the party at his 
elbow, merely reports no insbuctions, 
there are no doubt two reported cases 
to the contrary, namely, Gopal Bow v. 
Maria Suraya Pillai (l) and Damodar 
Das v. Baj Kumar Das (2). In 
both of,these case it was held that where a 
pleader appeared and was refused adjourn¬ 
ment and then declined to i^roceed with 
the suit and it was dismissed, it was a 
dismissal for default, even though the 
plainbiti’ himself was personally in'esent. 

(1) [1907] 30 Mad. 274=17 M. L. J. 225. 

(2) A. I. R, 1922 Patna 485=1 Pafc. 133. 


The argument, is/ that the; parfey^oo-^as 
appearing not in his own capacity, buti 
by his pleader :.and therefore/jwhen 'the 
pleader declined the party failed to 
appear as from that tipae. For.my,- part 
I find it very difficult to resist the 
inference that when a party is? present 
instructing his pleader bo . report, ^np. 
instructions the party is' thereby taking 
upon himself the conduct of his own case 
and cannot be heard,to say that he is 
nob. The case reported in Pichamv^a v. 
Sreeramulu (3) does not. help. In 
that case neither the party nor his 
pleader was present. Nor does the case 
in Manickam Pillai'7^ Bathummal {i) 
and the Privy Council case quoted 
therein, Badha Kishan v. Collector of' 
Jaunpur (5). In the case 'in Shivdayal 
Bamcharan v. Khetu Gangu (6) both the 
pleader and the party were absent and 
the Court, after remarking that the 
pleader was not present by virtue of 
his having delegated his powers to 
another pleader to who'll he could nob 
delegate them, went on to remark : As 
the defendant was nob himself present 
the decree passed against him was an 
ex-parbe one.” This seems to imply that 
if the defendant had been present in 
person the decree would not have been 
ex parte. As at present advised 
I am not prepared to hold that a party, 
who appears in person when his pleader 
is absent or on the instruction of the 
party reports no instructions, has not 
put in an appearance in the case. 1 
think, however, in view of the ruling in 
Gopala Bow v. Maria Susaya Pillai (l) 
and Mahant Damodar Das v. Baj Kumar ' 
Das (2) quoted above that it is advisable 
that the point should be pub before a 
Bench, which may, if it thinks fit, refer 
it to a Full Bench for a definite ruling, 
and I order accordingly. 

This petition coming on for final hear¬ 
ing the Court delivered the following 
Judgment: 

Judgment of the Bench 

Phillips, J .—Wallace J. has refer¬ 
red a point for the decision of^ a 
Bench, namely, whether a party when 
he appeared by a pleader who after 
an application fUr a djournment has 

“(3) [19183 41 Mad. 286=34 M. L. J. 24=4^ 

I. C. 566=(1918) M. W- N. 92 (F. B.). 

(4) A. 1. R. 1925 Mad 21=47 Mad. 819 (F.B.). 

(5) [1901] 23 All. 220=28 1. A. 23=5 0. W. 

N. 153 (P. C.). 

(G) [139G] 20 Bom. 293. 


, ■■ Kaliappa V. Kumarasami (Phillips, J.) 


1926 


Kaliappa V. Kumabasami (Phillips, 'J.)i . Madra8>978 


been refused, reports no instruotions 
is to be deemed ex parte or whether he 
if personally present in Court at the 
time must be deemed to have ** ap" 
peered'" in the ease. 'Wallace, J/s 
order by inadvertence purports to refer 
the above question alone for our deci* 
sion, but we must take it that the civil 
revision petition itself has been ref* 
erred for disposal. 

The question at issue was decided in 
Gopala Row v. Maria Susaya Pillai (l) 
by a Bench of this Court, where it was 
belo that a plaintiff fails to appear 
within the meaning of S. 102, Civil 
Procedure Code, when his pleader de* 
dines to proceed with the suit. It 
makes no difference that the party him¬ 
self was present in Court. This case 
actually determines the point before us, 
and there has been no reported decision 
to the contrary since the date of this case 
i. e., 1907. That decision has also been 
followed in Mahant Damodar Das v. 
Raj Kumar Das (2), Lalji Sahu v. 
Dachmi Narain Singh (7), Prabhu v, 
DwarJca Prasad (8) and Ramdhan 
Tewari v. Bishun Progash Narahi Singh 
(9). In one of those judgments a state¬ 
ment is made that the Calcutta High 
Court takes the same view, but possibly 
this refers to an unreported case, for no 
reported decision of the Calcutta Court 
has been cited before us. A different 
view is taken in Sunderlal v. Goor Pra^ 
sad (10) but only as an obiter dictum. 
On the facts of that case the decree was 
held to have been passed ex parte. The 
other case cited, Ismail Ehrahim v. Haji 
Jan Mahomed (11), does not seem to be 
really in point. We have therefore the 
decision of this High Court followed by 
practically all the Judges of the Patna 
High Court, and there does not appear 
to be any good reason why we should 
not follow the same. As the correct¬ 
ness of the decision is questioned in 
Wallace, J.’s reference we think it ad¬ 
visable to add our own reasons. 

The real question for determination at 
issue is whether the appearance men¬ 
tioned in O, 3, R. 1 is merely a physical 
appearance, or whether it must be an 


17) 8 Pat. L. J. 865=47 i. 0. 27. ' 

(8) [1919] 4 Pat. L. J. 162=50 I. O. 823. 

(9) [1920] 6 Pat. L. J. 17=64 I, C. 715=1 
Pat. L. T. 156. 

(10) [1898] 23 Bom. 414. 

(11) [1909] 38 Bom. 47^=3 I. C. 992=10 Bom. 
L, R. 1172. 


appearance with the intention-of plead¬ 
ing in a suit. It is argued for respon¬ 
dents that mere physical appearance iff 
sufficient, but if this is so it would be 
an appearance if a party happened to be 
anywhere on the Court precincts w.ith or 
without the knowledge of the Court. It 
is therefore rather difficult to accept the 
argument that mere personal appearance 
is sufficient. It is clearly, we think, 
intended that the appearance must be, 
not as a man, but as a party and with 
the intention of acting as such party in 
that suit. If this is correct, then the 
mere fact that the party was present in 
Court when his pleader reported no in¬ 
structions would not'amount to an ap¬ 
pearance, for he is merely there as the 
person who was represented by his 
pleader. The pleader acted on his be¬ 
half and when he ceased to do so, the 
party tock no further part in the pro¬ 
ceedings. The mere fact that he was irt 
Court cannot make it an* appearance in 
the suit. We must therefore hold that- 
in the present case there was no appear¬ 
ance by the defendanjbs and that the 
application to set aside the order as- 
passed ex parte was competent. 

On this application the Subordinate' 

Judge has passed the following order : 

Without any expression of opinion on the 
merits of the application and the provision of 
law under which it is sought to be put in, L 
propose to set aside the decree on .petitioner’s 
depositing into Court the amount of decree and 
costs up to this day within cue month from this 
date. 

The appellant appealed against this 
order to the District Judge who was 
inclined to hold that no appeal lay, but 
that, if an appeal lay, the Subordi¬ 
nate Judge was entirely competent to 
deal with the matter because he had the. 
conduct of the suit throughout and there¬ 
fore the District Judge refused to inter¬ 
fere with a matter which was fully 
within the decision of the Subordinate 
Judge. This would be quite right if the 
Subordinate Judge had exercised any 
judicial discretion at all, but in the- 
present case he has entirely refused to 
form an opinion on the merits of the 
case, i. e., he omitted to determine under 
0.9, R. 13 either that summons was 
not duly served or that the appellant 
was prevented by any sufficient cause 
from appearing when the suit was called 
on for hearing. Until that point was 
decided the Subordinate Judge bad no 
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Power to set aside the decree on terms parties concerned. Defendants 1 and':2 
or otherwise. It is therefore an order denied the right of the mahajanams as 


passed without a finding on the point 
necessary to be determined before such 
an order could be passed against the res¬ 
pondent. Consequently the District 
Judge’s order leaving the whole matter 
to the Subordinate Judge’s discretion can¬ 
not be upheld, for, that discretion if it* 
can be so called, was exercised in an 
arbitrary manner. The petition will 
have to be remanded to the Subordinate 
Judge for fresh disposal in the lighS of 
the above. Costs here will abide the 
result and be provided for in that Court’s 
order. 

Case remanded. 
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Krishnan, J. 

Baghava Aiyangar and another —Ap 
]iellants. 



well as that of the plaintiff. They 
pleaded that they had neither title'nor 
possession within 12 years before the 
date of suit, • 

The first Court found the points raised 
in favour of Defendants 1 and 2 and 
dismissed the suit. Against that decree 
the plaintiff did not appeal. But two 
of the mahajanams appealed. As a mat¬ 
ter of fact the first Court had dismissed 
the suit against the mahajanams also 
with costs. Nevertheless as the finding 
of the first Court that neither mort¬ 
gagors nor the mortgagees had any title 
or possession within the last 12 yoara 
was against the interest of the mort¬ 
gagors, they appealed against that decree. 
In appeal the case has been disposed of 
in a curious manner by the Subordinate 
Judge. He discussed the evidence in the^ 
case and was apparently inclined to hold * 
that both title and possession within 
the last 12 years of the mortgagors were 
established but he has-come to no very 
definite and clear findings on these 


Irula Tnevan and others —Respondents. 

Second Appeal No. 1569 of 1923, De¬ 
cided on 25th March 1926, from the 
decree of the Sub-J., Sivaganga, in Ap¬ 
peal Suit No. 95 of 1921. 

s}; Civil P. C.. S. 11—Adverse f inding—Appeal 
—Right (V — Pcrsoit In whose favour a suit is 
dismissed may appeal if Issiies decided are 

agahist him. 

la a suit by a mortgagee against A for posses- 
rrion mortgagor was joined for the express pur¬ 
pose of determining rights of all parties con- 
Urned. A denied title aud possession of either 
Court holding that neither the mortgagors, nor 
the mortgagee had any title, dismissed the 

suit. 

Held : that though the decree was formally 
in favour of the mortgagors there were findings 
against their contentions on which the Conzt 
acted dismissing the plaintiffs there¬ 

fore they had a right of appeal : d7 J^^ad. 25 
Exp ; A. I. R- Mad. 689, Foil. [P 9/5, G 1] 

E. Srinivasa Aiyangar — for Appel¬ 
lants. 

K. Bajah Aiyar and V, Baniaswamt, 
Aiyat — for Respondents. 

Judgment. — This second appeal 
arises in a suit brought by the plaintiff 
claiming as mortgagee from certain 
mahajanams of the village to recover 
possession of suit properties from Defend¬ 
ants 1 and 2. The mahajanams were 
made party defendants for the express 
purpose of determining the rights of aU 


points. He goes on to say : 

But for the fact that the plaintiff whose suit 
was dismissed has not chosen to appeal against 
the decree there will be no difficulty in the ap¬ 
propriate decree to be passed herein. 

Apparently if tbe plaintiff had ap¬ 
pealed he would have been given a decree 
for possession against Defendants 1 and 
2. But the Subordinate Judge says : 

I am unwilling to set aside the decree of dis* 
missal so far as the plaintiff is concerned with' 
out his taking exception to it, but at the same 
time such conduct of the plaintiff should not 
be allowed to prejudice the rights of the maha¬ 
janams two of whom ate the appellants. 

He therefore proceeds to declare 

that the rights of the appellants amongst 
other mahajanams in the sites A, B, 0. D. are 
left undetermined 

and dismisses the appeal. He makes 
the declaration so that by reason of the 
default of the plaintiff the rights of the 
appellant may not be prejudiced. I 
think that this is not a proper disposal 
of the appeal. The learned Judge should 
have come to definite findings on the 
points raised in the case and if he was 
of opinion that tbe title of the 
gagors as well as their possession witbin 
12 years was proved he should have given 
a decree giving effect to those findings. 
It may be that as the mortgagors are not 
entitled to possession they could not get 
a decree for possession. But a decree for 
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poasessioin ooi^ld have been given to the 
.plaiptiff, mprbgagee under O, 41, R. 33, 
Oivil Prooedure Code, even though he 
hftd not appealed. It was contended that 
the rule above mentioned could not be 
applied because the appeal of the mort- 
gagors in the lower appellate Court 
was itself not a competent one as there 
was nothing in the decree passed by the 
first Court which was against them. It 
is however clear to my mind that though 
that suit was dismissed against them by 
the first Court that Court had given 
effect to its adverse findings that the 
mortgagors as well as the mortgagee had 
no title and no possession within 12 years 
by. dismissing the plaintiff’s suit. So 
long as that dismissal remained, it would 
prejudice the mortgagors. They had 
therefore a right of appeal against the 
first Court’s decree. 

The learned vakil for the respondent 
cited The Secretary of State v. Swami’ 
natha Goundan (l) in his favour. But 
that case is different from the present 
case. There it was held as the headuote 
shows : 

the fact that in the jadginont there is an 
adverse finding on a point not directly or sub* 
stantially iu issue between the parties will not 
give a pirtya right to contest such a finding 
where the deoreo is entirely iu his favour and 
does not necessarily imply that finding. The 
finding would not act as res judicata as regards 
such a point. 

In the present case though the decree 
was formally in favour of the mort¬ 
gagors there were findings against their 
contentions on which the Court acted 
dismissing the plaintiff’s suit. Those 
findings are on points directly and sub* 
stantially in issue between the parties ; 
in fact they were practically the only 
issues of importance in the case. In 
these circumstances the ruling in Sec.' 
Tctary of Stats y, Swaminatha Goundan 
(l) cannot bo applied. I am inclined to 
think that the mortgagors were entitled 
to appeal. This view is in accordance 
with the view taken by Sir Kumara* 
swami Sastri, J., in Venkateswaralu v. 
Lingayya (2). 

In the lower appellate Court no objec¬ 
tion seems to have been taken by the 
1st and 2nd defendants to the maintain* 
ability of the appeal on the ground that 
t here was no decree against the appel- 

(l) [mi] 37 Mad. 35 - 31 M. -13 

1. 0. l6T=s<l911) « M. W. N, m 

(3) A. I. a 1934 Mad.fid3-47 Mad. 633. 


iants. The appeal I think was a com¬ 
petent one in the lower appellate Court 
and it should have been disposed of ac¬ 
cording to law. The decree of the lower 
appellate Court rnust therefore be set 
aside and the case remanded to it for a 
fresh disposal according to law. The 
costs will abide and follow the result. 
The Court-fee paid will be refunded to 
the appellant. 

Case remanded* 
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Ramesam, j. 

Madini Doraswami Naidu —Petitioner. 

V. 

Syed Mir Hussain and others —Defen¬ 
dants—Respondents. 

Civil Revision Petition No. 52 of 1924, 
Decided on 17th March 1926, from the 
decree of the Dy. Collector, Chittoor, in 
Summary Suit No. 3 of 1922. 

Madras Estate Land Act, S. 46 —Holder of 
Sivoyjania patta caniiot claim possession against 
2 )crson admitted as ryot. 

The effect of issuing a sivoyjama patta is uot 
to recoguiza grantee as a ryot but only to collect 
some amouut from him for his occupation within 
the meaning of S. 15. and, therefore, a holder of 
such patta cauuct claim possession against a per 
sou expressly introduced by proprietor as a ryot. 
Eveu as against the proprietor his possession is 
no more than that of a trespasser. [P 07d, C 1] 

S'. JdyadiSiL Iyer — for Petitioner. 

V. Micdliar and .4. 0\ 

Samp UJl —for Respondent. 

Judgment.—Tiio plaintiff is the peti¬ 
tioner before me. He filed a suit before 
tlio Deputy Collector of Chittoor under 
S. 46 of the Estates Laud Act and he 
seeks to get a ryoti patta for Survey 
No. 67 in the Atmakur village attached 
to Narangatipalayam zamin. The 1st 
defendant is the proprietor. The history 
of the holding seems to be that an old 
tenant who cultivated it abandoned it 
about 15 years before suit and afterwards 
it was cultivated off and on by others. 
Apparently, it was left vacant at the end 
of FasH 1330, i. e., 30th June 1921. On 
4tb July 1921 a cousin 'of the plaintiff 
2nd defendant, made an application for 
being admitted to the land. It was 
favourably received by the proprietor and 
an order was issued in favour of the 2nd 
defendant that she should be admitted as 
a ryot to Survey No. 67 to the extent of 
1 oawny 6 oents, for a rent of Ra. 6-0-3, 
and the 2nd defendant was aothorixed to 
enter upon the land. The ^aintiff 
applied for tbe same land on SIst July 
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alleging that he occupied it and had 
begun to cultivate it. He sent two 
reminders. Ultimately in June 1922 a 
patta was issued to him and it was 
described as Sivojama patta (Exhibit 0), 
The effect of describing Exhibit G. as a 
sivoyjama patta is not to recognize him 
as a ryot but only to collect some amount 
from him for his occupation within the 
meaning of S. 45 of the Act. If the 
landlord receives two such payments from 
him, no doubt he would become a ryot, 
see explanation to S, 6. But, mean¬ 
while, the 2nd defendant has been admit¬ 
ted as a ryot to the land and the 1st 
defendant, the proprietor, has no right to 
introduce another ryot in the land in 
derogation of the rights of the 2nd defen¬ 
dant. The result is the plaintiff has no 
right at all to the land. The question 
of non'occupancy or occupancy ryot does 
not arise. His occupation is only that 
of a trespasser, and whatever the rela¬ 
tionship between him and the 1st defen¬ 
dant may be in the absence of the 2nd 
defendant he has no right as against the 
2nd defendant. Even as against the 1st 
defendant his possession is no more than 
that of a trespasser—a trespasser from 
whom rent has beeU collected for one 
year. 

I think the suit has been rightly dis¬ 
missed. The petition is dismissed with 

costs of the 2nd defendant. 

Petition dismissed. 


^ 4 ^ 
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Devadoss and Waller, JJ. 

Pamasankara Aiyar Sankaranarayana 
Aiyar —Appellant. 

V. 

Tlxe Firm of Y. K. B. Krishna Aiyar 
& Sons —Respondents. 

Appeal No. 215 of 192-1. Decided on 
"^Ith March 1926, from the order of the 
Dist. J., TinneveJly, D/- 6th December 
1923 in I. P. No. 29 of 1922 

sh Provincial Insolvency Act, o {e) 

Decree against partnership—Sale of 
vronerty of one partner does not amoant to act 
of Insolvency on the part of other partners. 

Sub-S. (e) refers ouly to the property of tne 
persoa against whom an 

adjudication is made. It cannot ^>2 said that 
the separate property of one P^’^^ner becomes the 
property of the other by reason of 
partners. t » 

K. V. Seslia Aiaynyar and S. Yenkata- 
raman —for Aippellant. 

P. S. Narayanaswami Aiyar and P. 5^ 
Pamachandra Aiya )—for Respondents. 


Judgment. —This is an appeal by the- 
2nd respondent in the lowet Court* 
against the order of the District Judge 
of Tinnevelly adjudicating him an in-' 
solvent. The learned Judge finds that the 
Ist respondent’s property was attached 
and sold on the 23rd June 1922, and 
that amounts to an act of ^bankruptcy 
on the part of the appellant. 

The appellant and the 2nd respondent- 
herein were pirtners in trade. A decree 
was obtained against the partnership and 
the property of the 2nd respondent- 
herein was attached and brought to sale. 
Under S. 6 (e) of the Provincial In¬ 
solvency Act a person commits an act 
of insolvency if any of his property has- 
been sold in execution of a decree of 
any Court for payment of money. No 
property of 'the appellant was sold in 
execution of a decree for money. The 
contention on behalf of 'the 1st respon¬ 
dent is that the attachment ancl \ sale of 
property of a partner is sufficient to 
bring the appellant within the provisions 
of S. 6 (e). Sub-section (e) refers only 
to the property of the person against 
whom an application for adjudication is 
made. It cannot be said that the pro¬ 
perty of one partner becomes the pro¬ 
perty of the other by reason of their 
being partners. It is not contended that 
the property that was brought to sale 
on the 23rd of June was partnership 
property. If the partnership property had 
been brought to sale within three- 
months of the presentation of the petition^ 
for adjudication all the members of the 
partnership could be adjudicated 


insolvents. 

Here, only the separate property or a 
partner was attached and sold, and that 
cannot be held to mean that the pro 
perty of the appellant was brought to 
sale. So far as the property of the 
partners is concerned, that is liable only 
in case the partnership assets are not 
sufficient to satisfy the creditors’ claims. 
Even the separate property of the part¬ 
ners remains as such and the mere fact 
that it is liable for partnership debts • 
would non make it partnership property. 
The appellant not having committed an 
act of bankruptcy within three rnonths 
of the presentation of the application 
the order of adjudication is illegal. We 
therefore allow the appeal with costs. 

Appeal allowed. 


StTBBARAMI V. Pattabhirama (Phillips, J.) 


% 


^ A. I. R. 1926 Madras 977 

_ 

Phillips and Madhavan Nair, JJ, 
Pdthina Subharami Beddi—Petitioner, 

, V. 

Genesam Pattabhirama Eeddi —Res¬ 
pondent. 

Civil Revision Petition No. 400 of 

1925, Decided on 2nd March 1926. from 

the order of the Dist.-J. Nellore. D/- 

25th February 1925, in I. A. No. 402 of 
1924. 

)it Guardians and Wards Act, S. 41 (4)—Cour^ 

is not bound to enquire about correcttiess of 
accounts. 

If the Court is satisfied on a perusal of the 
accounts submitted by the guardian at the time 
of hjs discharge and on hearing the parties, that 
the accounts are correct, it may make a declara- 
tion of his discharge, but it is not bound to do so 
nor IS It bound to certify that the accounts are 
correct. The minor may bring a separate suit 

207; 21 C. ir. 688 

and 29_0. L. J. 44. Foil ; A. I. R. 1924 All. 593 
Dtssmted from and A. I. R. 1926 Mad. 419 
not Foil. [-p^ ^ 2 ] 

B. Somayya —for Petitioner. 

ilf. Patanjali Sastri^~‘tor Respondent, 

Petition under 
the Guardians and Wards Act. The 

minor having attained majority, the 

guax’dian was discharged and filed his 

accounts in Court. The minor took 

objection to these accounts and wislied 

the Court to hold an enquiry and 

ascertain what amount was really due 

by the guardian. The District Judge 

has declined to hold any enquiry and 

has raferrred the minor to a suit if so 

advised. It is* now contended for the 

• ^ minor, that this order 

\ IS wrong and that under S. 41 (4) the 
Court ought to have helj an enquiry and 
disoharged the guardian after ascertain¬ 
ing what was due from him. There is 

no specific provision in the Act for such 
taking of accounts and determining the 
amount due by the guardian, but it is 
contonded that in view of the fact that 
0.41(4} says; the Court may declare 
him to be discharged from his liabilities ” 
etc., this can only bo done after an 
enquiry has been held, but it must be 
oWvod timt there is no mandate in 
this section and it is not necessary that 

. the Court should make such a deolara- 
hon. Undoubtedly, if it were inoum- 
^nt on the Court to make such a 
aeolaration, the Court would not be able 
fco do so without holding an enquiry. 

1926 M/128 A 124 


Madras 977 

It has been held by the Calcutta 
High Court in three cases Nabu Bepari 
V. Sheth Mahomed (l) ; Jagannath Pamja 
V. Mahesh Chandra Pal (2) ; and Abdul 
Sasin v. Maleka Shatun (3), that under 
the Guardians and Wards Act no such 
^quiry should be held. The Allahabad 
Sigh. Court has takou a contrary view 
in Sita Ram y. Mt. Govindi (4) and 
there is also the opinion of a Judge of 
^is Court in Rama Rao v, Rengaswami 
Rao (5) to the effect that the Court 
ought to take an account. To deal with 
this last case first, the learned Judge 
seems to have come to this conclusion 
on the ground that he was unable 

to concede that the Court is bound to accept 
Without scrutiny any accounts that the guardian 
chooses to submit. 

This will certainly be applicable if the 
Court were bound to make the declara¬ 
tion mentioned in S. 41 (4), but if the 
Court 18 not so bound, it does not seem 
necessary that -there should be such an 
enquiry. If the Court is satisfied on a 
perusal of the accounts and on hearing 
.the parties that the accounts are correct 

it may make such a declaration, but it 

IS not bound to do so, nor is it bound to 
certify that the accounts are correc-t. 
The whole scheme of the Act seems to 
provide for matters of this kind, i. e., 
disputes between the minor and the 
guardian, by way of suit. During the 
minority Ss. 35 and 36 provide for suits 
being filed by a nest friend of the minor 
in case of misconduct on the part of 
the guardian, and there can be no 
doubt that, when the minor attains 
majority, he can bring a suit against his 
guardian. There being no provision at 
aU for any enquiry into accounts by the 

cXufcL opinion expressed by 

Calcutta High Court is the correct one. 

(c) and from S. 34. 

guardian must evhiKif ^ . 

fcheP^nrf ^ e^^nibit his accounts m 

as the C. I form 

aud that Tf <^'rects 

th« m required hy the Court 

he guardian must pay into Court the 

or “muerthe® faocounte. 

iheae provisions_^presume that the 

(1) [1900] 5 C. w, V -w - 

(5) A, 1. R. I9,e AH. 
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accounts are correctly submitted and the 
Court may take action on such accounts, 
but no provision is made for an enquiry 
^as to whether the accounts are correct 
or not. Similarly, under S. 41 (3), when 
a guardian has been finally discharged, 
the Court may require him to deliver 
any property in his possession or control 
belonging to the ward or any accounts 
in his possession or control relating to 
any past or present property of the ward. 
This section quite clearly assumes that a 
guardian will put in the accounts that 
he has been directed to keep into Court 
and that these accounts will be accepted 
subject to the minor’s rights, or those of 
a next friend on his behalf ‘to question 
them in proper proceedings. If the 
Court were to hold an enquiry and come 
to the conclusion that the guardian owed 
a much larger amount than that stated 
in his accounts, there is no provision for 
enforcing any such order. Further, such 
order under Ss. 47 and 48 would be 
final; under S. 48 an order made under 
this Act shall be final and shall not 
be liable to be contested by suit or other¬ 
wise. If therefore the Court made an 
order that the guardian was to pay a 
definite sum into Court such an order 
could not be contested by a suit and 
there would be no remedy left either for 
the guardian or for his ward. This 
seems to be contrary to the intentions 
of the Act, which, as I have said before, 
appear to leave all these questions for 
decision by a suit outside the guardian¬ 
ship proceedings. 

The interests of the minor are suffi¬ 
ciently protected ; firstly by the selection 
of a guardian by the Court ; and secondly 
by the control of the Court over such 
guardian. With all respect I am unable 
to agree in the conclusion of the Alla¬ 
habad High Court; for I do not think the 
arguments are very convincing. I prefer 
to follow the opinion of the Calcutta 
High Court referred to above and hold 
that the Court should not hold an 
enquiry and pass orders in such matters. 
The District Judge’s order is therefore 
correct and this petition is dismissed 

with costs. 

Madhavan Nair. J.—I entirely 
agree. The conclusion which we have 
arrived at in this case is also supported 
by the reasoning in JEtantaiiujulu Reddy 
V. Rangiah Reddiar (6) to which I was 

(0) A. 1. R. 1926 Mad. 825. 


a party. ? In that case it was Aeld that 
under S. 45 (1), Cl. (c), a guardian is not 
expected to deliver property or‘accounts 
which he has not actually got in; his 
possession. In other words, it was held 
that the property to be delivered is the 
property which is actually in the posses¬ 
sion of the guardian and not what, he 
should have with him according to - the 
opinion of the Court; and so also, the 
accounts to be delivered are those which 
have been actually kept by him and not 
those which according to the Court are 
the correct accounts. The phrase used 
in S. 41 (4) “ when he has delivered the 
property or account ” is the same as 
used in S, 45 (0 (c) and may be under¬ 
stood also in the same way. 

Petition dismissed* 
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Krishnan, J. 

T. S. R. M, Ramaswami Chettiya>r 
Plaintiff—Petitioner.- 

f 

V. 

K. T. Abdul Kuddus Sahib— Delandant 
—Respondent. 

Civil Revision Petition No. 984 of 
1924, Decided on 24th March 1926, from 
the decree of the Dist Mun£f, West 
Tanjore, in S. C. S, No. 427 of 1924. 

sis (o) Registration Act, 5. 17~ 
bark from trees Is license and not lease Transfer 

of Property Act, S. 107. . , , * 

The right to go and out and take the Jarkof 
of trees away from the land, when no 
right is given to the person to whom that right 
hfs been^ given, will amount only to a J 

is certainl%ofc a lease. Such a license as that 

does not require a registered instrument for its 
SionuUer any Uvt: 20 Mad. 58 (J-.B ). 
a>nd Dist. 

sis ( 6 ) Transfer of Property Act, S. 6 [ej 

to receive money for license Is transferable. 

A right to receive money for license P 

another to remove bark from 
transferable. ^ 

G, K rishnaswami Aiyar for Peti 
ti 101^01^ 

S. Subramania Aiyar for Respon 
dent. 

Judgment.-This is a suit by the 
plaintiff for the recovery of , 

as the amount due to 

1330 to 1332 under a contract by 

the defendant was given the right to cut 

and remove the bark of the Avaram plants 
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growing in fche plain6 mentioned village. 
The annual amount payable was Rs. 40. 
The oontraot pleadsd between the parties 
is an oral one and there is- no written 
document to evidence it, but the defen¬ 
dant has admitted the terms of the con¬ 
tract. The plaintiff’s suit has been dis¬ 
missed on the ground that without a 
registered lease the right to take the 
Avaram bark from the trees growing 
upon the plaintiff’s land could not be 
transferred under S. 107 of the Transfer 
of Property Act. The argument is that 

the lease being one for 5 years ought to 
fee evidenced by a registered instrument.” 
The learned Munsif accepted this conten¬ 
tion and rejected the further argument 
that, if it was a lease, it was an agricul¬ 
tural lease. S. 117 excluded the application 
of S. 107 of the Transfer of Property Act. 
He held that there ought to have been a 
registered instrument and dismissed the 
suit. It seems to me that this is an 
erroneous way of looking at the case. 
The learned District Munsif has relied 
upon Seeni Chettiar v. Santhanathan 
Chettiar (1) for the view that the trans¬ 
action in question is really in the nature 
of a lease. It seems to mo that this is a 
misreading of the case altogether, for the 
judgment of Subrahmania Aiyar, J., in 
that Pull Bench shows clearly that such 
a document could not be treated as a 
lease at all. What the learned Judge 
says on page 64 is : 

First, as to the coutention that there was 
a lease, it is to be observed that, to constitute 
suoh a tcdQsfer, it is essential that exclusive pos- 
Bessiou of the property which is the subject of the 
transfer, should be intended to be vested in the 
transferee. ... If the possession is, however not 
of that character, the transaction, whatever else 
it may, is not a lease. 

In this case there is no evidence of 
possession of the village being given to the 
defendant; the defendant’s right is con¬ 
fined to the cutting and removing of the 
Avaram bark from the trees growing in 
the village. The Pull Bench judgment 
IS really against the view the District 
Munsif has taken. Unless it can be held 
that the transaction in this case amoun¬ 
ted to a lease S. 107 of the Transfer of 
Property Act will not apply, and the 
necessity for a written and registered 
instrument does not arise. 

In the Full Bench ease in Seeni 
LheUtar v. Santhanathan Chettiar (l) the 
teamed J e dges had to consider the ad- 

(1) [1897] iiO Mad. 68=6 M.UJ. 281 (F.B.j 


missibility of a written; but an un¬ 
registered document under the provisions 
of the Registration Act. They had thus 
to decide svhether, in spite of the fact 
that the instrument in that case was not 
a lease it was not an instrument creat¬ 
ing an interest in immovable property 
and they held it was. Such a question 
as that does not arise in the present case 
for we have not got here a written instru¬ 
ment. In my opinion, it is. therefore, 
clear that the claim of the plaintiff was 
not properly disallowed for want of a 
registered instrument. The right to go 
and cut and take the bark away from the 
land, when no further right is given to 
the person to whom that right has been 
given, will amount only to a license and 

can hardly be treated as anything more 

than a license ; such a license as that 
does not require a registered instrument 
for its creation under any law. The 
contract has been admitted and there is 
practically no difficulty about it. 

The last point urged before me is that 
as the plaintiff is the assignee of the 
rights of the person who gave the con¬ 
tract to the defendant, his claim must 
fail as the assignment of a claim for 
damages and such an assignment is not 
valid under S. 6 (e) of the Transfer of 
Property Act. Here again, the District 

error in 

upholding the contention; the claim for 
money due under the contract of cutting 
the Avaram bark cannot be treated as 
a claim for damages. In fact the parties 
had settled the amount of money^ paya¬ 
ble per year for this right. This is clearly 
not a case of damages and I see no diffi¬ 
culty whatever in upholding the assi-n- 

ment tha the plaintiff got. It is a per ' 
s entitled 

th allowed and 

the decree of the District Munsif is se“ 

of fhe*" nU 7'“ ® favour 

_;av P|*iDfciff for the amount sued for 
with costs throughout. 


Petition dlloxL'ed, 
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Devadoss and Walleb, JJ. 

Narayana Chettiar and another —Ap* 
pel I ants. , 

V. 

P. G. Muthu Chettiar and others —Bes*" 
pendents. 

Appeal No. 63 of 1924, Decided on 
5th March 1926, from the order of 
the District J., Eamnad, D/- 10th 
September 1923, in Appeal Suit No. 153 
of 1922. 

(a) Civil P. C., O. 9, B. 9— Execution proceed¬ 
ings are not covered. 

Order 9, B. 9, does not apply to efeecotion pro¬ 
ceedings : A. I. R. 1925 Mad. 412, Foil. 

[P. 981, C. 1] 


(b) Civil P. C., O. 47, R. ^—Notice ts impera¬ 
tive—Absoice of notice renders an order illegal. 

Under 0. 47, R. 4, notice to the other side is 
imperative, and an order without .such notice is 
illegal and not merely an irregular one and a 
p,\rty is not bound by the illegal order : 43CaZ. 
173 and A. I. B. 1925. Cal. 114, Dist.\ 42 Cal. 
433, Bel. on. 

Where an execution petition was dismissed 
for non-appearance of the decree-holders* pleader 
and on application it was restored to file 
without notice to the opposite party. 

Held : that the order restoring the petition 
could not be considered to be a final order and 
was open to the objection of the other side on 
any ground it was open to it if notice had been 
issued : 41 Mad, 412 (P. C.), Bel. on. 

[P. 981, C. 1, P. 982, C. 2] 

(c) Civil P. C., O. 47, B. \—Abset%ce of pleader 
is not stifficient ground. 

The grounds for review are set out in O. 47, 
R. 1, and no Court is justified in reviewing an 
order made by it for any ground other than 
those mentioned in O. 47 or grounds which are 
similar to the grounds specifically mentioned 
therein : A. I. B. 1922 P. C. 112, Foil. 

Tbe absence of a pleader is not a ground for 
review. 9^3, C. 1] 

(d) CwtlP.C.,S. 151—Court can correct 
mistakes committed by it and tiot by party 
Execution application dismissed for default— 
ppstoration cannot be ordered on the groutxd 
that fresh application would be barred by 
limitation. 

Where the Court passes an order inadver- 
toiUly without being aware of -certain facts 
which should have been brought to its notice 
it has power to correct an error committed by 
it, not owing to tbe negligence of a party, but 
owing to its not being aware of certain facts. 

Section 151 enables a Court to make such 
orders 'as may be necessary for the ends of 
justice and to prevent the abuse of the process 
of the Court. It would not be proper fora 
Court to restore an application for execution 
dismissed for default on the ground that limita¬ 
tion would bar a iresh application. When the law 
lays down certain procedure for parties who are 
affected by any order, the mere fact that the 
Law of Limitation steps in and prevents the 


party from claiming relief tinder the procedure? 
is not sufficient justification for the Court W 
grant-a relief under S. 151: 2 Lah. 66, Hiss, 
from. [P..983, 0. 2, P. 984, C. 1, 2] 

{&) Civil P. C., O. 21, B. 57—Failure to fur-^ 
ntsh informaiicn —fs one under B. 57 
and not for default, 

Where the decree-holder is asked'to furnish 
certain information to the Court to enable it to 
proceed with the execution, . his failure to 
furnish the information to enable the ■ Court to-, 
proceed brings him within O. 21, B. 57, and the 
dismissal of the application ' cannot be con¬ 
sidered to be a dismissal for default of 
appearance, [P. 983, 0. 2J 

O. 5. Venkatachariar —for Appellants.. 

M. Patanjali Sastri and G, S. Mama 
Mao Sahib —for Respondents. ' 

Judgment. —The 1st respondent here¬ 
in filed an application on 23rd iPebruary 
1920 for tbe execution of ‘the decree in 
O. S. No. 14 of 1908. The application^ 
after several adjournments, came on foi? 
hearing on 11th October 1921, when,, 
owing to ' the 'absence of the decree- 
holder’s pleader, it was dismissed. Th& 
decree-holder’s pleader appeared before, 
the Court some time after and the 
Court restored the application to file 
without notice to the opposite party. 

On the same day the application was 
made by the decree-holder for an amend¬ 
ment of the execution applioation. When 
the amendment application came on for 
hearing the judgment-debtors^ con 
tended that the order restoring the 

petition to file was illegal and that the 
amendment petition should not be ■ 
allowed. The Subordinate Judge of 
Ramnadheld that O. 9, R. 9, Civil Proce- ■ 
dure Code, was not applicable to execu-, 
tion proceedings and that the order - 
restoring the petition to file, if treated ‘ 

as an order under C. 47, was illegal as . 
the other party was not given notice of ' 
the application. In the result he dis- ' 
missed the petition for execution as 
well as the application for amend¬ 
ment. Cn appeal the District Judge 
held relying on Janlci Hath Hore v. Pra~ 
bhasini Dases (l) that the Court has ■ 
power under C. 47 to restore an applica 
tion dismissed for default of appearance 
of tbe applicant and that even if it was ^ 
not an order under C. 47. it should be 
treated as one made under S. Jl® • 

set aside the order of the Subordinate 
Judge and remanded the execution ap 
plication for disposal according _to— 

(1) [1916] 43 Cal. 178=19 C., W. N. 1077= 

30 I. C. 898=22 C. Ii.T. 99. 
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5 and. 7 hava praferred this 
appeal against the order of the District 

•Judge, 

The first contention raised by Mr. 0. 
iS. Venkatachariar for the appellants is 
that the Court had no power to restore 
an application to file which was dis" 
missed for default as O. 9, Civil Pro- 
-cednre Code, did not apply to execution 
j>roc6eding3. We have recently held in 
a ease reported in Kaliakkal v. Palani 
*Gounda,n (2) that O. 9, Civil Procedure 
Code, did not apply to execution pro* 
coedings. Mr. Patanjali Sasbri who 
appears for the Isb respondent, does not 
challenge the correctness of this decision 
and concedes that O. 9 is nob 'applicable 
to execution proceedings. The order of 
the Subordinate Judge was nob, there¬ 
fore, one passed under O. 9, R. 9. 

It is next contended that the order 
•restoring the execution petition to file 
^ould not be treated as an order made 
in review* of the order dismissing the 
fl(Pplioation. The Subordinate Judge, 
when he restored the execution applica¬ 
tion to file, did not issue notice to the 
other side. Under O. 47, R. 4 notice 
to the other side is imperative ; Cl. 2 ; (a) 
jis as follows : 

No suoh applioation shall be granted without 
previqus notioe to the opposite party to enable 
mm to appear and be heard in support of the 
decree or order, a review of whioh is applied for. 

The question as whether an order 
passed without notice is a nullity or 
only an irregular order whioh the Court 
had jurisdiction to pass. The District 
Judge has relied upon Jaiiki Nath Bore 
V. Prabhasini Dasee (l) as supporting 
his view that the order of the Sub¬ 
ordinate Judge was an order under 
O. 47, In that case it was held 

where an appeal was summarily dismissed by 
a Divisiou Bench of this Court, and suoh order 
was Intimately set aside on review bv the said 
Bench ou an ex-parte application without uotioe 
to tho respondents, that the last order was 
valid even in the absence of suoh notice. 

The learned Judges held that the 
respondent ^ was not ‘ the opposite 
party within the meaning of R. 4, 

V®) interested to appear 
and support the order of dismissal 
when the only order sought to be 
substituted, therefore, was that the 
appeal bo heard in his presence. With 
very great respect we are unable to 
^Uow the reasoning of the learned 

U) A. I, R.~19il6 Mad. 
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Judges, When an appeal is dismissed the 
decree of tl^e lower Court is left un- 
undisturbod and the respondent is 
entitled to the benefit of suoh dis¬ 
missal, and when the dismissal is sought 
to be set aside it is he that is inter¬ 
ested in supporting the-order of dismissal. 
They conceded that an order of review 
cannot* be made without previous notioe 
to the person interested in supporting 
the order sought to be reviewed, but 
their view was that there was no op¬ 
posite party when the Court was moved 
to set aside the order of dismissal 
for default. This case was 
followed by another Bench of the Cal¬ 
cutta High Court in The Official Trustee 
of Bengal v. Benode Bekari GKose Mai 
(3). In that case though the learned 
Judges observe that they prefer to follow 
Janaki Nath Bore v. Prahhasini Dasee 
(l) in ijreferenca to a previous decision 
in Abdul Bakim Choivdhury v. Hem 
Chandra Das (4), they rest their decision 
upon the practice obtaining in the Cal¬ 
cutta High Court for forty years under 
whioh an appeal summarily dismissed 
under O. 41, R. 11, is set aside on review 
by the same Bench. These two cases 
cannot be authority for the position that’ 
no notice is necessary in the case of a 
review of an order under O. 47, for the 
practice of the Calcutta High Court was 
rightly or wrongly to set aside a sum¬ 
mary order of dismissal on an application 
made for that purpose. In Abdul Hakim 
Chowdhury v. Bern Chandra Das (4) it 
was held that non-compliance with R. 4 
of O. 47 rendered the granting of au 
^-parte application for review a nullity, 
Holmwood, J., observes at page 439: 

It is clear that uoa-oomplianoe with R. 4 of 

of this application for 
r to the respondent 

a nullity and that such an applioation oould 
not be granted without previous notice 

Chamai? in by 

Where the law requires that a certain 
formality should be complied with 

o^n to the Court to ignore the clear 
provision of the law and pass au order 
without complying with it. The notioe 

R 1 CiTw't under 

^^nt that when the Subordinate 

Judge r63fco^jyie_j^ifcim^^ thn 

(S) A. I, R. 1925 Cal. 114=51 Gal 94 S 
(*) tl?l6] 42 Cal. 433=30 L C. itij 
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appellants should have preferred an 
appeal against that order and when a 
remedy is open to a party against an 
irregular order made by a Court it should 
not be considered to be a nullity ; for 
the Court has power to review its own 
order and if it reviews it irregularly the 
party affected by the order should appeal 
against it and E. 7 (b) provides for an 
appeal if the Court granting the review 
contravenes the provisions of E. 4. The 
‘question is not whether the party to an 
^illegal order has a remedy or not. If a 
Court does something which it is not 
authorized by law to do, that order has 
no legal force. Such an order is illegal 
and not merely an irregular one and a 
party is not bound by the illegal order. 
In Surajpal Pandey v. Utim Pandey (5) 
the learned Chief Justice and Coutts, J., 
declined to follow the case in Janaki 
Nath Hore v. Prabhasini Dasee (l) and 
held that 

Where an appeal has been dismissed for 
default it cannot be restored under O. 41, R. 19, 
which has no application to such a case ; not 
can it be restored under 0. 47, R. 4, Cl. (2), 
without notice to the opposite party. 

And : , .. 

If the appeal is restored without such notice 
and disposed of without the opposite^ party 
becoming aware of the order of dismissal or 
restoration ; that party is entitled, as soon as 
the matter is drawn to its notice even in second 
appeal, to a hearing. 

The order of the Subordinate Judge 
restoring the application to file cannot 
be considered to be a final order and the 
opposite party on coming to know of the 
order could urge any objection which it 
was open to him to urge if he had notice 
of the petition for restoration. This 
was clearly laid down by the Privy 
Council in Krishnaswami Panikondar v. 
Bamaswami Chettiar (6). In that case 
Sankaran Nair, J., without notice to the 
respondent excused the delay m filing 
the appeal and admitted it. When it 
came on for hearing after notice an 
objection was taken before the Division 
Bench which heard it as being out of 
time The Division Bench after an 
examination of the affidavits filed on both 
sides dismissed the appeal as provided by 
S 4 of the Limitation Act. It was con 
tended before the Privy Council that the 
order of Sankaran Nair, J., was final and 
that the Division Bench had no jurisdio- 


(5) A. I. R. 1922 Pitna 281. 

(6^ [1917] 41 Mad. 412=43 I. C. 493 
25 (P. C.). 
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tion at the hearing; of the appeal to- 
reconsider the question whether the 
delay was excusable. Their- Lordships, 
observe at p. 416 r 

This order of admission was made not only in 
the absence of Ramaswami Ghettiar, the con¬ 
testing respondent, bht without notice to him.. 
And yet in terms it purported to deprive him ^ of 
a valuable right, for it put in perili the finality 
of the decision in hie favour so that to preclude 
him from questioning its propriety would amount 
to a denial of justice.. It must, therefore, in 
common fairness be regarded as a tacit terrn of 
an order like the present that though unqualified 
in expression it should be open to reconsideration' 
at the instance of the party prejudicially afieo- 
ted ; and this view is sanctioned by the practice 
of the Courts in India.. 

The order of the Subordinate Judge, 
therefore, restoring the petition could 
not be considered bo be a final qrder and 
is open to the objieotion of the other side 
on any ground it was open to it if notice 
had been issued. 

There are at least two stages in a re¬ 
view application. When a review appli 
cation is filed, the Court gives notice to 
the opposite party and on hearing the 
opposite party if it considers-there a;ce 
grounds for re-opening the case it grants 
the application and if after review it 
sees reason to alter the order already 
passed, it modifies it.. Against the order 
granting review there is an appeal under 
E. 7 of O. 47 and against the final order 
passed after review there is also an 
appeal. Why should a party be deprived 
of the right of appeal by his not being, 
given notice when the Court grants an 

application for review?' _ 

High Court in Firm Gopal Mal-GandOt' 
Mai V. Hara Ghomd (7) holds, the view 
that an order granting an application for 
review of an order dismissing a suit for 
default is not illegal merely because- 
notice of the application was not given 
to the opposite party. If that party has- 
been given every opportunity to raise any 
objections that he could raise and was- 
therefore in no way prejudiced by the 
non-issue of notice to'him. Though the 
party against whom an order is made^ 
without notice is entitled to object to 
it afterwards, it is not competent to 
Court to omit to- give notice to the 
opposite party when the law requnes- 
that notice shall be given of an apphca 
tion before it is granted. „ , t 

The order made by the Subordinat^ 
Judge restoring the execution applicati^ 

(7) A. I. R. 1923 Lab. 303. 
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to file cannot be considered on the merits 
as an order under O. 47, Civil P. C. 
Though the petition mentioned O. 47, 
B. 1, S. 161 and O. 9, B. 9 yet the affidavit 
did not set out any grounds which would 
justify a review of the order. The 
absence of a pleader is not a ground 
for review. The grounds for review 
are set out in O. 47, E. 1 and the 
Privy Council has ruled that no Court 
is justified in reviewing an order made by 
it for any ground other than those men¬ 
tioned in O. 47 or grounds which are 
similar to the grounds specifically men¬ 
tioned therein. In Chhajju Bam v. 
Neki (8) a Bench of the Lahore High 
Court reviewed an order made by ano¬ 
ther Bench. Viscount Haldance in 
delivering the judgment of their Lord- 
ships observed : 

They think that B. 1 of O. 47 must be read as 
in itself definitive of the limits within which 
review is to-day permitted, and the reference to 
practice under lormer and different statutes is 
misleading. So construing it they interpret the 
words ‘any other sufdoient reason’ as meaning 
a reason sufficient on grounds at least analogous 
to those specified immediately and previously. 


The order of the Subordinate Judge 
restoring the appeal to file cannot be 
treated as an order under O. 47, B. 1. 

It is next contended for the respon¬ 
dent that the Court has power under 
S. 151 to correct its own errors or to pass 
an order which it thinks proper in the 
interests of justice. In Bholu v. Bam 
Lai (9) it was held that 


V iu the exercise of its inherent power expressly 
recognised by S. 161 of the Code, a Court can 
restore an applioation after .it has dismissed it 
for default and should do so notwithstanding that 
the applicant has an alternative remedy by 
making a second application for execution if be 
. satisfies the Court that it should exercise its 
^ inherent jurisdiction cx debito justitiae. 

In that oas9 reliance was placed upon 
Debi Baksh Singh v. IJabib Shah (10) as 
supporting the view taken by it. In Debt 
Baksh* Singh v. Habib Shah (lO) the 
plaintiff was dead and the Court not 
being aware of his death dismissed the 
suit for the non-appearance of the plain¬ 
tiff. The Privy Council held that the 
dismissal was an abuse of the process of 
the Court. Their Lordships observe at 
P. 337 : 

Quite apart from a 161, any Court might have 
rightly considered itself to iu inherent 

"(BJ A. 1. a l\ C. L»h. Vi'i 

(9) a9ai}9Lah.a6r^0I, C. Tao. 

(10) [1013J 85 All, 381=19 1. C. 586=40 I. A 
150 (P. C ). 


power to rectify the mistake which had been in 
advertently made. 

Where the Court passes an order in¬ 
advertently or without being aware of! 
certain facts ‘which should have been 
brought to its notice it has power to cor¬ 
rect an error committed by it, not owing 
to the negligence of a party, but owing to 
its not being aware of certain facts. 
What applied to a person who makes 
default in appearing before the Court 
cannot apply to a deceased person for ho 
cannot appear before the Court and a 
Court has no power to dismiss a suit for 
default when the plaintiff is dead, and if 
it does without being aware of the fact 
it can correct the Wrong order made 
by it. 


In this case it cannot be said that the 
application was dismissed for default of 
appearance. The decree-holder was 
asked to furnish certain information to the 
Court to enable it to proceed with the 
execution. He having failed to furnish 
the information or produce the necessary 
papers for proceeding with the execution, 
has brought himself within O. 21. B. 57 
and the dismissal of the application 
cannot therefore be considered to be a 
dismissal for default of appearance. It is 
strongly urged by Mr. Patanjali Sastri that 
the respondent would lose the benefit of 
his decree for any subsequent application 
would be barred by the twelve years’ 
rule and therefore the Court should use 
its inherent power to restore the appli¬ 
cation to remedy the wrong. The decree- 
holder can always file a fresh appli¬ 
cation for execution if the previous 
one is dismissed and the fact that a 
fresh application would be barred 
by limitation would not give jurisdiction 
to the Court which it does not otherwise 
possess. With very groat respect we are 
unable to agree with the learned Judge 
who decided Bholu v. Bam Lai (9) that 
the inherent power of the Court should 
be invoked in oases in which the second 
application may be barred by limitation. 
In Ba5ui Kuer y. Alakhdeo Xarain 
^***0h {11) It y;$,8 held that the Court 
should not use its inherent power (or the 
purpose of restoring execution cases, 
buhrawardy, J.. in Saradindu MucUryee 

V. Onesfi Chandra Teu^ari (12) takes the 
view that; 


(11) 11918) 4 Pat. U J. 830 5 Pat. L. W . J06 

MOV * V p. li. C. C. 866. 

(12) A. 1. R. 1^6 Cal. 134. 
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If an execution case is erroneously dismissed 
^or default and the decree-holder ajfplies for the 
restoration of the case by way of review, the 
■application for restoration was one under S. 151 
•ot the Civil P. C., and the mere fact that it was 
also described as an application for review did 
not give the judgment-debtor a right of appeal 
against the order of restoration. 

The Bombay High Court; in Sonuhai 
V. S'fiivaji Mao (13) held that: 

where an application is made to re-admit an 
appeal dismissed for default, it was open to the 
Court to exercise its inherent powers to deal with 
the application under S. 151 of the Civil P. C., 
and make an order to the eSect for the ends of 
justice or to prevent abuse of the Court, without 
any reference to the period of limitation fixed 
for application to re-admit appeals or to restore 
any other proceeding dismissed for default. 

When an application is granted under 
3. 151 of the Civil Procedure Code, the 
party affected by the order has no right 
of appeal as observed by Subrawardy, J., 
'inSaradindu Muckerjee v. Giresh Chandra 
Tewari (12), should the Court use such 
powers in such a way as to give an unfair 
advantage to one party over the other 
because it thinks that the ends of justice 
do require it. JusU c e should be ad mi nis -. 
tered according to law and procedure^ 
It may be that in administering the law 
the Court may feel that one party gains 
an unfair advantage over the other. 
|But it is not open to a Court to ignore 
ithe procedure laid down for its guidance 
land grant reliefs when it thinks such a 
relief should be granted without following 
ithe procedure laid down for its conduct. 
If the provisions of S. 151 is given the 
.extended interpretation which some 
Oourts are prepared to give them, the 
Courts may overlook the rest of^ the 
Procedure Code whenever it considers 
that the ends of justice do require that 
a certain order should be passed. S. 151 
tsnables a Court to make such orders as 
may be necessary ; for the ends of justice 
•do require that a certain order should 
be passed. S. 151 enables a Court to 
make such orders as may be necessary 
rfor the ends of justice and to prevent the 
abuse of the process of the Court. The 
Law of Limitation works hardship upon 
Tpersons who have legitimate claims 
against their opponents, but the Legis- 
laturs has enacted the Law of Limi^tion 
and it would not be right for _ the Court 
to overlook the Law of Limitation on 
the ground that the claim is a bona fide 
one and the defence on the ground of 
limitation is imm oral. When the mw 

(13) A. I. R. 1921 Bom. 20=45 Bom. 043. 


lays down certain procedure for parties 
who are affected by any order t^e mere 
fact that the Law of Limitation steps iqj 
and prevents the party from claiming 
relief under the procedure is not sufficient 
justification for the Court to grant a 
relief under S. 151. In this connexion 
reference may be made to l^eelaveni 
v. Narayana Reddi (14). There Oldfield, 
J., observed at page 151 : 

that our Courts possess inherent power is re¬ 
cognized in S. 151 of the Civil P. C. But the 
exercise of the power in a particular form in 
which it is invoked must be justified in each case 

in the manner authorized by authority.And 

generally the legitimacy of its exercise must be 
tested with reference to the principles which 
authority has prescribed. 

In that case it was held : 

that a Court has no power, apart from the 
provision of O. 9, R. 13 of the Civil P. C., to set 
aside an ex par*e decree passed by itself. 

Though a Court may feel that an ex* 
parte decree was improperly passed, it 
cannot set it aside by invoking its power 
under S. 151. The application to set 
aside an ex'parbe decree can only be 
granted if the conditions laid down in 
O. 9, R. 13 are satisfied. In Somayya v. 
Subbamma (l5)*it was held that if the 
Court sees sufficient reason to grant the 
application it could do so, but that 
decision was overruled by the decision 
in Neelaveni v. Narayana Reddi (14). 
We hold that the order restoring the 
execution application to file cannot be 
said to be an order passed under S. 151. 
The first respondent could have presented 
a fresh application for execution, but 
owing to the Law of Limitation he is 
precluded from doing so and that would 
not give jurisdiction to a Court to invoke 
the aid of S, 151. Mr. Patanjali Sastri 
very strongly urged that his client would 
lose about Bs. 5,000. However dishonest 
the conduct of the appellants might 
have been, they are entitled to the relief 
^hich the law gives them. We there¬ 
fore with much regre^ allow the appeal, 
but in The circumstances disallow the 
costs of the appeal. 

Appeal alloioed. 


(14) [1919] 43 iud. 94=37 M. h. L 599— 

L. \V. 606=53 I.C. 847=(1920) M, W. N. 


19 (F.B.) 

(15) [1906] 26 Mad. 599. 
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Chakravarthi Nainar —Plainfeiff—Ap* 
pellaDt. 

V. 

Piiskpavathi Ammal —Defendant 1— 
Respondent. 

Second Appeal No. 770 of 192S, Dg" 
cided on 18th January 1926, from the 
decree of the Dist. J., Ohingleput, in 
Appeal Suit No, 351 of 1921. 

Evidence Act, Ss, 35 and 3‘2 —Copy of birth 
register <s admissible to prove age. 

Where the original birth register of a parti¬ 
cular year was found to have been lost, but a 
copy thereof, prepared by the public servant 
whose duty it was to maintain such a register, 
was found and it was relied upon to show that 
certain A was born in that year and it was also 
found that the public servant who prepared that 
copy had died shortly after : 

Held : that the copy was admissible.[P 986 C 1] 

T, B* Bamachandra Aiyai\ V. G. 
Seshacharriar and K. V. Sesha Aiyangar 
—for Appellant. 

L. A. Govindaraghava Aiyar and K, V, 
Bamaclxandran —for Respondent. 

Judgment. —After giving this matter, 
my very careful consideration, I am 
satisfied that the decision of the learned 
Judge is correct, that he has committed 
no error of law, and that I cannot inter¬ 
fere with his judgment in second appeal. 
He had a very diflfioult task to perform 
and I think he performed it well. 

One Marudappa died leaving a Will in 
favour of his mother, and the present 
suit has been filed by a reversionary heir 
attacking the Will. The plaintiff’s case 
is that Marudappa was a minor at the 
date of his death and was thus not com¬ 
petent to make a Will. The question to 
he determined is, therefore, whether 
Marudappa was a minor or a major at 
the time of his death. The learned 
District Judge has come to the conclu¬ 
sion that he was a major, and I am asked 
to decide, whether his decision is vitiated 
by any error of law. I am satisfied that 
it is not. 

Exhibit 2 which has been relied on by 
the District Judge establishes that 
Marudappa was born in the year 1900 
And was thus a major at the date of his 
death. As the learped Judge points out 
there can be no doubt that it is genuine, 
Ijeoause Narayana Pillai, the Village 
Munsif of Vippedu, the place whsre the 


testator was born, in whose handwriting 
Ex. 2 is, died long ago, that is, in 1902, 
and it is impossible to suggest that the 
document was fabricated for purposes of 
the suit. Even P. W. 2 admits that 
Ex. 2 is in the handwriting of Narayana 
Pillai. This exhibit purports tq be a 
copy of the Birth Register for 1900. 
The original Birth Register was not 
produced although the defendants took 
every possible step in order to cause its 
production. The Karnam, P. W. 2, who 
produced the Birth Registers for several 
years as well, as a Death Register, says 
that he is unable to produce the Birth 
Register for the year 1900, the year in 
question. The District Judge seems to 
suspect the bona fides of this witness. 

1 agree with him that strong suspicion 
attaches to the non-production of the 
original Birth Register for the year 1900, 
It is in these circumstances that the 
defence had to rely upon Ex. 2 which 
purports to be a copy of that Birth 
Register. 

The contention that was put forward 
for the plaintiffs in the lower Courts 
was that Marudappa in Ex. 2 is a mis¬ 
take for Ammaiyappa, the elder brother 
of Marudappa. In paragraph 6 of his 
judgment the District Judge has shown 
the absurdity of this contention. 

Now it is argued before me that Exs. 

2 and 2-a were not admissible in evi¬ 
dence and it is said that objection was 
taken to these two documents going in. 
It is denied by the defendants that any 
such objection was taken. On going 
through the judgment pf the two lower 
Courts I am disposed to agree that there 
was no objection raised to the filing of 
Exs. 2 and 2’a. It is no doubt true 
that a gentleman who conducted the 
case for the plaintiff has filed an affidavit 
to say that objection was taken, but it 
must be remembered that this affidavit 
was sworn so long after the events to 
which reference is made in it, and I am 
not in the least satisfied that it will be 
safe to act on the recollection of this 
gentleman. On a perusal of the two 
judgments it is impossible to resist the 
conclusion that no objection was taken. 
The learned Subordinate Judge who has 
refused to act upon Exs. 2 and 2 a for 
certain reasons has not said that there 
was any objection raised to their being 
filed. On the other hand, his mode of 
dealing with those documents clearly 
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shows thafc such an objection could not' 
have been taken. Similarly the judg¬ 
ment of the District Judge leaves no 
doubt that no such objection was taken 
before him either. It must also be 
noticed that the Subordinate Judge has 
noted several objections raised in regard 
to other documents with his rulings 
thereon. It would be strange in these 
circumstances if he had failed to note 
this particular objection had it been 
really put forward. The impression that 
I have formed on a reading of these judg¬ 
ments is strengthened by the denial in 
the counter-affidavit filed on behalf of 
the defendants. I may also remark that 
Mr. Govindaraghava Aiyar who appeared 
in the District Court says that to the 
best of his recollection no objection was 
taken. 

Under S. 35 of the Evidence Act, on 
proper proof being given, Ex. 2 might 
become admissible. An entry in a 
record made by a public servant in the 
discharge of his official duties is under 
that section admissible in evidence. If 
objection had been raised, it would have 
been open to the defendant to show that 
there was a duty cast on the Village 
Munsif to make a copy such as Ex. 2, 
Again the statement in Ex. 2, that it is a 
true copy over the hignature of the 
Village Munsif, would be .admissible in 
evidence under S. 32, provided it was 
shown that it was made in the ordinary 
course of business. If these documents 
had been allowed to go in without objec¬ 
tion, it would not have been necessary 
for the defence to make out that the 
conditions mentioned in Ss. 32 and 35 
existed. The result of accepting the 
plaintiff’s contention would be to remand 
the case to allow the defendants to give 
evidence, I fail to see why I should 
now take this step at this late stage. 
Ex. 2-a is a list of boys to be vaccinated. 
P. W. 2 admits that it is necessary to 
prepare such a list. Some attempt has 
now been made to suggest that the last 
sheet of Ex. 2-a stands on a different 
footing from that of the first sheet. 
This may be so ; but no point seems to 
have been made of this in the lower 
Court. Speaking for myself, I am dis¬ 
posed to attach greater weight to Ex. 2 
than to Ex. 2-a. 

If the objection relating to the admis¬ 
sibility of these documents fails, there 
is nothing else that the appellant can 


urge. I cannot go into the reasoning^ 
of the District Judge in second appeal, 
but I may say that, in my opinion, his 
reasoning is entirely sound. The plain¬ 
tiff relies upon the negative evidence 
furnished by Ex. G on the one hand and 
Exs. H, H-1, and H-2 on the other. 
This evidence is entitled, as the District 
Judge points out, to very little weight. 
I am satisfied that the District Judge 
has drawn proper conclusions, and in any 
event, there is absolutely no ground for 
interfering with his judgment in second 
appeal. It accordingly fails and is .dis¬ 
missed with costs. 

Appeal dismissed* 
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Paramaswami Aiyangar and another 
Petitioners. 



Pichammal —Bespondent. 

Civil Misc. Petition No, 379 of 1926f 


Decided on 6th May 1926, against the 
decree of the High Court;, D/“ 22Ed Sep¬ 
tember 1925, in Appeals against Orders- 
Nos. 437 of 1923 and 15 of 1924. 

Civil P, O., S. 109-^Decree in testamentary 
matter is appealable to Privy Council — Letters^ 
Patent (Afad.), Cl, 39, 

A decree of the High Court in a testamentary 
matter is appealable to His Majesty in Councili 
when the case is that if it were an o^inary 
civil case it would be appealable under S. 109 :• 
,0 Cal. 21 (P. C.u Expl. ; lO^i. ^22, not^ 


s. Varadachari, N, S, Bangaswami- 
Aiyangar, P. V. Marthandan Pillai and. 
A, Bamamurthi —for Petitioners, 

M. Patanjali Sastri —for Bespondent. 


Order.—This is an application for the> 
grant of leave to appeal to His Majesty 
in Council against the decree of the 
High Court in C. M. A. Nos. 437 of 1923 
and 15 of 1924. A preliminary objection 
is taken by Mr. Patanjali Sastri for thO’ 
respondent that no appeal lies to the 
Privy Council against the decree of the 
High Court in testamentary matters and 
it is incompetent for the High Court to 
grant leave to appeal to His Majesty in 
Council. The argument of Mr. Patanjali 
Sastri is that under the Probate and. 
Administration Act, S. 86, only one ap¬ 
peal is provided from an order of District 
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Judge or District Delegate to tbe High 
Court, and no further appeal is allowed 
by the Act ; and that an appeal being a 
creature of statute there is no statute 
granting the right of appeal to the Privy 
Council in testamentary matters. S. 86 
no doubt provides for an appeal to the 
High Court against an order made by a 
District Judge or a District Delegate. 
The question is : Is the decree of the 
High Court in a testamentary matter 
appealable to His Majesty in Council, if 
the case is one which, if it were an ordi* 
nary civil case, would be appealable 
under S. 109 of the Code of Civil Pro¬ 
cedure. Reliance is placed upon the 
well-known case in Botatoung Co., Did. 
y. Collector of Rangoon (1), for the con¬ 
tention that no appeal lies to the Privy 
Council. In that case it was held that 
no appeal lay to the Privy Council in 
land acquisition casps. Their Lordships 
observed : 

A special and limited appeal is given by the 
Land Acquisition Act from the award of the 
Court* to the High Court, No further right of 
appeal is given. Nor can any such right ba 
implied. 

In that case the award was considered 
to be an award by an arbitrator and the 
Land Acquisition Act having provided 
for only one appeal it was held that no 
second appeal lay to the Privy Council. 
Their Lordships treated the decision of 
the Court on reference by the Collector 
to be an award by arbitrators. The 
question is whether to a civil case where¬ 
in the rights of parties are determined 
the Civil P. C. does not apply. The case 
in Botatoung Co., Ltd. v. Collector of 
Rangoon (l) has been explained by their 
Lordships of the Privy Council in Rama' 
Chandra Rao y. Ramachandra Rao{2). 
Lord Buokmaster, in delivering the judg¬ 
ment of their Lordships, observed at 

page 329 : 

The argument which succeeded in that case 
cmpbasizis the dietinctiou between au award and 
a decree, and tbe judgment meutious this iu 
terms by stating that the uppellaats, although 
admitted to the High Court, could not have the 
right to carry au award mckde under au arbitration 
as to the value of laud taken for public purposes 
up to this Board as if it were a decree of the 
High Court made in the course of its original 
jurisdiction ..... When ouoe the award as to 
the amouut has become final, all questions as to 
fixing of oompeusatiou are then at aa eud ; the 
duty of the Collector iu case of dispute as to the 

(1) [1914] 40 Cal. 21=16 I, C. 188=39 I. A- 
197 (P. C.). 

(2) A. I. R. 1922 P. C. 80=45 Mad. 320. 


relative rights of the persons together entitled to 
the money is to place the money under the con-' 
trol of the Court, and the parties then can pro¬ 
ceed to litigate in the ordinary way to determine 
what their right and title to the property 
may be. 

In Ramachandra Rao v. Ramachandra 
Rao (2) ib was held that a decision with 
regard to title in arbitration proceedings- 
was res judicata between the parties in 
subsequent proceedings. The explanation 
is this: so long as the amount of oompen"^ 
sation is in question no right or title of 
the parties is involved ; but where the 
amount awarded as compensation is paid 
into Court, and two or more persons 
claim the right to receive the money, 
there is a civil contest as to the right to 
the money between the persons before 
the Court, and any determination by the 
Court as to the rights of the parties is a 
determination in a civil case, and the 
ordinary incidents applicable to a decree 
in a civil suit concerning property apply 
to such decision and therefore in land 
acquisition proceedings, if two persons 
contest the right to the amount deposited 
in Court, their title to such money is 
determined by the Court and that deci¬ 
sion is a decision on the merits of the 
contest as to the title, and such a deci¬ 
sion operates as res judicata in a subse¬ 
quent suit where the same title is in 
question. In Secretary of State v. Chelli' 
kani Rama Rao (3) the objection that no 
appeal lay to the Privy Council in a 
case under the Forest Act was raised. 
Reliance was placed upon Botatoung Co., 
Ltd. v. Collector of Rangoon (l) in sup¬ 
port of the contention. The Privy 
Council overruled the objection on the 
ground that there was no civil right in 
dispute in Botatoung Co,, Ltd. v. Collector 
of Rangoon {\). Lord Shaw in deliver¬ 
ing tbe judgment of the Privy Council 
observed : 

The proceedings were, however, from beginning 
to end ostensibly and actually arbitration pro¬ 
ceedings. In view of tbe nature of the question 
to be tried, and tbe provisions of the particular 
statute, it was held that there was no right 'to 
carry an award made in au arbitratiou as to the 
value of laud’ further than to the Courts speci¬ 
fically set up by the statute for the determina- 
, tiou of that value. 

With reference to the case before them 
they observed : 

The merits of the present dispute are esseu- 
tially difierent in character. The claim was the 
assertion of a legal right to possession of and 
prop erty in l^ud ; and if the ordinary Courts of 

(8; 39 Mad. 6r7=35~Tl:7^'2=43 

I. A. 192 (P. C.). 
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’^he country are seised of a dispute of that charac- 
'terj it would require, in. the opinion of the Board, 

• a specific limitation to exclude the ordinary inci¬ 
dents of litigation. 

The order passed by this Oourfc is a 
decree in a contested civil matter and 
under 01. 39 of the Letters Patent 'an 
appeal lies to the Privy Council from 
any judgment, decree or order of the 
High Court made on appeal. 01. 44 
empowers the Indian Legislature to alter 
or modify the Letters Patent. By the 
Civil P. 0. an appeal to the Privy 
Council against an order of the High 
Court is provided if it fulfils certain 
■conditions. Ss. 109 and 110 of the Civil 
P. 0. lay down in what cases an appeal 
fshall lie to the Privy Council. If a 
decree or a final order of the High Court 
satisfies the provisions of Ss. 109 and 
110, it is difficult to see how an appeal 
ds not competent to His Majesty in 
Council. The only authority in point is 
,a decision of the Lower Burma Chief 
'Court reported in Po Khi v. Ma Sein 
Tin (0* There, the learned Judges 
following Botdtoung Co.t £/tcl, v. Gollcc" 
Aor of Rangoon (l), held that no appeal 
lay against an order made under the 
Probate and Administration Act. Such 
an objection does not seem to have been 
taken in any other case, though in sev- 
< 3 ral oases against orders under the Pro¬ 
bate and Administration Act appeals 
were presented to the Privy Council. 
It is urged by Mr. Patanjali Sastri that, 
though this objection is a novel one, yet 
it is one which, though not taken in 
other cases, he is entitled to take here. 

If the contention of' the respondent 
is to prevail, no appeal to the Privy 
Council could lie against the orders of 
the High Court in insolvency matters or 
orders under the Guardians and Wards 
Act. In the Provincial Insolvency Act 
an appeal is provided to the 
Court, but not an appeal to the 
Privy Council. It cannot be said that 
no appeal lies to His Majesty in 
oil against the order of the High 
Court made in insolvency proceedings 
provided Ss. 109 and 110 are satisfied. 
This point was specifically raised and 
decided in Chatrapat Singh 
Kharag Singh Lachmiram (o). In that 

case Jenkins , C. J., observed : __ 

(4J [1U19] ,10 L. B. R. 22=51 1.0.596=12 

Bur. L. T. 11. 

,(5) [1913] 40 Cal. 635=17 C. W. N. /52—19 

I. C. 453=17 C, L. J. 547. 


It is urged that Ss. 46 and 47 of that Act.- 
(meaning the Provincial Insolvency Act), if any¬ 
thing, negative this right of appeal. But I do 
not so read the Insolvency Act. In my .opinion, 
by that Act there was no intention to interfere 
with any right of appeal to the Privy Council 
that might otherwise exist, and this is a case 
which comes olearly'within the provisions of the 
Letters Patent and. ®f S. 109 of the Code. The 
only question is whether this is a case which.can 
properly he certified to be a fit one for appeal to 
His Majesty in Council. 

- <\ 

Section 47 of the Guardians and Wards 
Act provides for an appeal to the High 
Court from an order made by the District 
Court. The provisions as to appeal in 
the Guardians and Wards Act are similar 
to the provisions in the Probate and 
Administration Act. In a well-known 
case an appeal was preferred with suc¬ 
cess against the order of the Madras 
High Court under the Guardians and 
Wards Act. W''ehave therefore no hesi¬ 
tation in holding that the objection of 
the respondent as to the competency of 
an appeal to the Privy Council is wholly 
untenable. 

On the merits, we hold the case satis¬ 
fies the provisions of Ss. 109 and 110. 
We therefore certify that this is a fit 
case for appeal to His Majesty in Coun¬ 
cil under S. 109 {a), and we grant the 
leave prayed for. 

Petition alloived. 
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Devadoss, j. 

Parvathi Auchi and anothet —Plain¬ 
tiffs—Appellants. 

V. 

Sundaram and others —Defendants— 
Bes pendents. 

Second Appeal No. 1283 of 1923, De¬ 
cided on 12th March 1926, from the 
decree of the Addl. Sub-J., East Tanjore, 
in A. S. No. 42 of 1922. 

(a) Civil P, C., O. 6, R. 17— Defendant object¬ 
ing to maintenance of suit—Plaintiff insist¬ 
ing on continuing and failing—Leave to amend 
should not ordinarily be granted. 

No doubt, Courts should not refuse petitions 
for amendment without proper grounds, but 
where the plaintiff is negligent or where he in¬ 
sists upon proceeding with a suit notwithstand¬ 
ing the objection raised by the defendant and 
fails, the Court should hesitate to grant an 
application for amendment at the mere request 

of the plaiutift. [P 989 0 1] 
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(6) Cw(lP»C,, 0. 6, R. 17 —Leave to amend 
may he given even Su second appeal. 

In proper cases the plaint can be amended 
even in secoiid appeal, but that depends upon 
the circumstances of the case. [P. 989, C, 2] 

M. S. Venkatarama Aiyar —for Appel¬ 
lants. 

N. Muthuswami Aiyar —for Respon¬ 
dents. 

Judgment, —The only point argued 
in this second appeal is that the lower 
appellate Court should have allowed 
the plaintiffs to amend their plaint. 
Thd lower appellate Court held that the 
appellants were not entitled to any 
indulgence as they failed to apply’to the 
first Court notwithstanding the conten¬ 
tion raised by the respondents that the 
plaintiffs were not in posssssion of the 
property in dispute. The suit as framed 
was one for the issue of a permanent 
injunction. The defendants in their 
written statement pleaded that the 
plaintiffs were not in possession and that 
the suit for injunction was not maintain¬ 
able and an issue was specifically raised 
in the first Court and was tried, and 
the Court found that tho plaintiffs were 
not in possession of the property. The 
plaintiffs could have asked the first 
Court to allow them to amend the plaint 
by asking for possession and they failed 
to do so. The contention of Mr. Ven¬ 
katarama Aiyar for the appellants is 
that another suit was filed for possession 
on the ground of title and that the 
plaint in that suit was returned and for 
some reason or other was not I'e-presen- 
ted. If that was so the present plain¬ 
tiffs ought to have applied for amend¬ 
ment of the plaint seeking that the other 
suit which they wanted to proceed with 
could not be continued on account of 
something which happened before the 
trial of this suit. 

Ko doubt, Courts should not refuse 
petitions for amendment without pro¬ 
per grounds, but where the plaintiff is 
negligent or where he insists upon pro¬ 
ceeding with a suit notwithstanding 
the objection raised by the defendant 
and fails, the Court sliould hesitate to 
grant an application of this kind at the 
mere request of the plaintiff. In this 
case the plaintiffs ought to have known 
that they had not pos^ejsion of the suit 
property and inasmuch as the defen¬ 
dants contested the fact that they were 
in possession at the earliest oi^portunity, 


they should have asked for the leave of' 
the Court to amend the* plaint by adding- 
a prayer for possession. For reasons 
best known to themselves they had not' 
done so and in the lower appellate' 
Court they asked for leave to amend- 
the plaint. In proper cases, no doubt-, 
the plaint could be amended even in 
second appeal, but that will depend^ 
upon the circumstances of the case. 

In this case I am satisfied that the 
plaintiffs would not suffer irreparable 
damage by the request not being gran¬ 
ted. If advised they could file another 
suit for possession of the property on tho 
ground of title. That being so, I cannot 
hold that the lower appellate Court was 
wrong in refusing to grant the prayer of 
the plaintiffs to amend the plaint. This 
is the only point argued in second appeal 
and the point is not sustainable. In 
the result, the second appeal fails and 
is dismissed with costs. 

Appeal dismissed.. 
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Wallace, J. 

K. C. MenO)i — Complainant—Peti-' 
tioner. 

V. 

P. Krishna Nayai —Accused—^Respon¬ 
dent. 

Criminal Revision No. 153 and Crimi¬ 
nal Rev. Petition No. 136 of 1926, Deci¬ 
ded on 25th March 1926, from the order 
of the Sub-Divl. Mag., Calicut, D/- 19th 
December 1923, in Calendar Case No. 136 
of 1923. 

Criminal P. C.. S. 252—ComplaIna.it pro¬ 
ducing m^re tvltne^ses after the original tcU- 
ne-i<es—MagUtra!e should not ordinarily refuse. 

Sdotiou 252 of the Cole moaus first thit the 
coinpUinant should hi uself produce what evi- 
deuce he can iu support of the prosecutiou aud 

tho Magistrate shall proceed to h.;ar it. The 
Court is app.irentlT not bound to issue process 
for such witJiessjs. or to grant time for the 
production of suoh witnesses, but if produced he 
must record their evidence. 

Next when the oomplaiuaut has done all he 
c-^u without the assistance of the process of the 
Court It is then for the Magibtr.\te to ascertain 
from the oompUi-iant or otherwise the names of 
other persons likely or able to give evidence and 
he must summon such of tho^ as ho thinks 

neoossary, 1 . a., such of those as he thinks will 

bo of value m assisting the prosecution case. He 
cannot arbitrarily refuse to summon such wit¬ 
nesses, It IS his duty to assist aud uot to 
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hamper the prosecution, and for that purpose he 
must issue summons to persons of whom com¬ 
plainant has informed him, who he 'considers 
are likely to give useful evidence. The Magis¬ 
trate is not bound to or expected to exercise this 
duty of ascertaining more than once, and the 
proper time is when the evidence “produced” in 
support of the prosecution has been taken, and 
that ordinarily inciudes the cross-examination, 
if any and re-examination, if any, before the 
charge. 

The discretion to summon or not to summon 
lies with the Magistrate. But he is not to 
interpret that discretion in a narrow or purely 
technical sense. He must look at the prosecu¬ 
tion case broadly, decide what are the broad 
allegations of facts on which the complaint is 
founded and then determine whether the evi¬ 
dence oSered is not necessary to assist in the 
establishment of that case. A useful teat will 
be whether, if the accused were acquitted in 
this case, it would be open to the complainant to 
put in a fresh complaint on the facts put forward : 
A. 1. B. 1923 Mad. 609, IF.B.) BeJ. 

[P 990, C 2, P 991, C 1] 

K. S. Jayarama Aiyai —for Pefci- 
tioQer. 

V. L. Ethiraj and M. C. Sridharan — 
for Accused. 

A. S. Sivakaminathan —for the Crown, 

Order.—This is a petition to revise 
the order of the Sub-Divisional Magis¬ 
trate of Calicut refusing the petitioner's 
petition to summon certain witnesses for 
the prosecution. The petitioner is pro¬ 
secuting the accused for offences under 
S. 477 (A) of the Indian Penal Code and 
S. 282 of the Indian Companies Act for 

-concocting false balance sheets, when he 
was the managing Director of the Mano- 
rama Printing Works in 1921 and 1922 
in particular for showing an inflated and 
•false value of the stock in hand and 
including in the company’s stock the full 
value of books only sent to them for sale 
on commission. The petitioner filed 

his complaint on 3rd November 1925, 
naming three witnesses. At that time 
the books of the company had been im¬ 
pounded and were in the lower Court. 
His witnesses were examined on 23rd 
and 24th November 1925, and cross- 
examined on 5th and 6th December 1925. 
The petitioner put in a further list of 
four witnesses styled “Experts in valua¬ 
tion” and the Magistrate examined these 
on 12th December 1925, and 19th. 
December 1925. On 17th December, 
1925. the petitioner put in a further list 
of witnasses stating that he got further 
information about the inclusion in the 
stock-list of books which never belonged 
to the company and were not in its 


possession, some of which the petitioner 
had secured. The lower Court refused 
to summon these on the ground that it 
was new matter, and the petitioner has 
put in this revision petition. 

His chief point is that at the stage 
which the case has reached the Magis¬ 
trate has no option to refuse to examine 
witnesses cited by him, and he relies on 
S. 252 of the Criminal Procedure Code. 
That section lays down that not only 
shall the Magistrate take all the evi¬ 
dence which may be produced in support 
of the prosecution but shall himself 
ascertain the names of other persons able 
to give evidence for the prosecution and 
summon such of the latter as he thinks 
necessary. In the present case the new 
list of witnesses is one offered by the 
complainant himself, just as his previous 
list of expert witnesses was offered, some 
time after the complaint was filed and 
after the trial had begun. What then is 
the proper attitude for the Court to take 
up regarding such a list ? The section 
does not appear to me to be very clear 
on the point ; but, as I read it, it means 
first that the complainant should him¬ 
self produce what evidence he can in 
support of the prosecution and the Magis¬ 
trate shall proceed to hear it. The Court 
is apparently not bound to issue process 
for such witnesses, or to grant time for 
the production of such witnesses, but if 
produced he must record their evidence. 
There is no section hei-e corresponding toj 
S. 208 (3) in the case of committal pro¬ 
ceedings or S. 244 (2) in the case of trial 
in summons cases. This is a remarkable 

omission as otherwise the language : 

shall bake all such evidence as may be pro¬ 
duced in support of the prosecution 

is the same in all three sections ; and 
S. 257 gives the accused the power of 
asking the Magistrate to issue compul¬ 
sory process, while S. 252 itself gives the 
Magistrate power to summon persons 
whom he has himself ascertained to bo 
acquainted with the facts of the case. 

Next when the complainant hasdonef 
all he can without the assistance of the 
process of the Court it is then for the 
Magistrate to ascertain from the com- 
plainanant or otherwise the names of 
other persons likely or able to give evi¬ 
dence, and he must summon such of 
those as he thinks necessary, i. 0-, such 
of those as he thinks will be of value in 
assisting the prosecution case. He 
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Joannot. I take ifc, arbitrarily refuse to 
isummon such witnesses. It is his duty 
jto assist and not to hamper the prosecur 
ition^ and for that purpose he must issue 
summons to persons of whom complain¬ 
ant has informed him, who, ho considers, 
are likely to give useful evidence. I 
take it that the Magistrate is not bound 
to or expected to exercise this duty of 
ascertaining more than once, and the 
proper time is when the evidence pro¬ 
duced’* in support of the prosecution has 
been taken, and that ordinarily includes 
the cross-examination, if any, and re¬ 
examination, if any, before the charge : 
see Varisai Bowtker v, Kmg~Emperor (l). 

Now I find from the Magistrate’s 
order that though he asked the complain¬ 
ant after the examination-in-chief .of his 
original witnesses, whether he had any 
more witnesses to examine, he did not 
and has not yet asked him that question 
after the examination of the original 
witnesses was over nor was the question 
in the proper form. The question to be 
asked is not whether complainant has 
any more witnesses whom he can produce 
without summons but whether he can 
inform the Court of any witnesses who 
will have to be brought by process. The 
Magistrate has. therefore, in my view, 
not complied with the law. The stage 
of examining the original witnesses pro¬ 
duced by the complainant is over. But 
still the Court has to ascertain from the 
complainant whether there are any other 
persons able to give evidence in support 
of the prosecution. The Court must 
remedy this defect and must do so now. 

As to whether the petitioner has 
traversed new grounds the consideration 
of that matter seems to me not at all a 
matter of procedure on which I can at 
this stage be properly called upon to give 
a decision. The discretion to summon 
or not to summon lies with the Magis¬ 
trate. But he is not to interpret that 
discretion in a narrow or purely techni¬ 
cal sense. He must look at the prosecu¬ 
tion case broadly, decide what are the 
broad allegations of facts on which tbe 
complaint is founded and then determine 
whether the evidence offered is not 
necessary to assist in the establishmdnt 
of that case. A useful test will be whe¬ 
ther, if the accused were acquitted in 
this case, it would be open to the oom- 

(X) A. I. R. 1933 Mad7^^16 Mad. 449 
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pla inant to put in a fresh complaint 
the facts now put forward. i 

I set aside the order and direct that 
the petition ba reheard in the light of 
the above remarks. 

Order set aside. 
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Wallace. J. 

Vesut and anothey —Appellants. 

V. 

Thekkedath VeetU Kaimamma and 
others —Respondents. 

Appeal No. 93 of 1923, Decided on 26th 
March 1926, from the appellate order of 
the Sub-J., South Malabar, in A. S. 
No. 62 of 1921. 

{a} Gtvil P. C., O. 1, R. 1— Necessary parties 
not on record—Decree passed in ignorance of the 
fact is void against them and wholly void if inter¬ 
ests are inseparable — Decree—Validity (ohiter). 

No decree is binding on a ‘party if he was a 
necessary party to the suit and he was not on 
record : and if his interest is inseparable from 
those of other judgment'debtors under the 
decree, the decree as a whole would be void : 
A. I. R. 1925 All. 141 ; 17 All. 478 ; 32 All. 301 
and 38 Mad. 682, Rel. on. [P. 992, C. 2] 

(6) Malabar Law — Tarwad—Karnavan effec¬ 
tively represents tarwad and decree against him 
hinds tarwad. 

A decree sgainst the karnavan binds the tar< 
wad if ho was sued in his representative capacity 
and the decision of the latter question is not so 
much a question whether he was specifically 
impleaded as 'representative of the tarwad, as 
whether be was as a matter of fact not conduct* 
ing the litigation for the tarwad ; and if it is 
found that he was, it does not matter if the 
other members were added or omitted to be 
added : 53 1. C. 548 and .4.1. R. 1923 All. 211. 

not Appr. ; 27 Mad. 375 and 35 M. L, J. 51, Foil. 

[P. 992, C. 2 ] 

(c) Civil P, C., O. 41, S. 4— Rule 4 applies 
wlurc It Is consciously applied. 

Rule 4 can only apply when the fact of the 
omission of the parties is brought to the notice 
of the Court and it consciously decides to applv 
the rule. [P. 994 , c. 1 ] 

L. A.' Goviiidaraghava Aiyar, P, 5. 
Narayanasicami Aiyar and P. S. Rama’ 
chandra Aiyar —for Appellants. 

C. V, Anantakrishna Aiyar and P. R. 
Ramakrishna Aiyar —for Respondents. 

Judgment— This C. M. S. A. is 

against the decision of the lower api-*el- 
late Court in a matter of restitution 
reversing the decision of tbe first Court. 

The restitution -was applied for by the 
respondents on the strength of a decree 
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of the High Oourti in second appeal 
reversing the decrees of both the lower 
Courts and' dismissing the plaintiffs’ 
(appellant’s) suit. It appears that of the 
original appellants in the first appel¬ 
late Court, the 10th defendant, though 
dead before the second appeal was filed, 
was included as one of the appellants, 
and his legal representatives were not 
brought on record, and the 13th' defen* 
dant was nob included at all. The pres~ 
ent appellant’s contention in this 
matter of restitution has been that these 
errors vitiate the High Court’s decree 
and render it void for want of jurisdic¬ 
tion since the necessary parties were not 
on the record and therefore no applica- 
cation for restitution under it can lie. 

It will be noted that the objection 
that the High Court’s decree is a nullity 
comes nob from those defendants who 
were not made parties to the appeal but 
from the plaintiffs who say that they 
are entitled to benefit thereby to the ex¬ 
tent of having the decree dismissing this 
suit declared a nullity. The plaintiff s 
point is thus a purely technical one and 
there is nothing to commend it on the 
merits apart from the technical law, and 
I have bo see if the technical law will 
justify their contention. ^ ^ 

The original suit was by the plaintiff s 
barwad against the defendants tarwad . 
the plaint and the written statement 
show that clearly. Instead of putting 
the tarwads on record only by and 
through their karnavan or other repre¬ 
sentative all the members of the plain 
tiffs’ tarwad were arrayed as plaintiffs 
and all the members of the defendants 
tai-wad, thirteen in all, as defendants. 
On each side the actual karnavan was of 
course one of the parties to the suit 
14bh defendant on the plaintiffs’ side 
and the 4th defendant on the defen¬ 
dants’ side—and on the defendant’s side 
the do 'facto manager, a woman (1st 
defendant) was also a party. _ These 
karnavans and this manager remained as 
parties throughout the whole of the 
litigation and are now parties to the pres¬ 
ent proceeding. There has been through 
out no flaw in the array of parties on 
tlie plaintiffs’ side, but. as mentioned, on 
the defendants’ side there was^ in the 
second appeal a mistake including the 
deceased lOth defendant as an appellant 
and nob bringing on his legal representa¬ 
tives and in omitting the 13th defen¬ 


dant. It appears that the 10th defen¬ 
dant died after the vakalat was given to* 
the vakil for the appeal, but before the 
appeal was actually filed. His legal 
representatives are said to include,, 
besides the other members of the tarwad 
including the omitted 13th defendant, a 
male infant. lObh defendant was even 
on the date of his death a minor and the 
13th defendant was an infant when the 
proceedings began and was about 5 or 6- 
years old at the date of the second appeal. 

Now it goes without saying that no 
decree is binding on a party if he was 
a necessary party to the suit and he was 
nob on record, and if the result of the 
judgment in second appeal had been a 
decree against necessary, parties nob on 
the record undoubtedly the interest of 
those parties would have been affected 
without their having had an opportunity 
of meeting the'case against them, and 
in such circumstances the judgment 
against them would have bsen void, and 
in certain circumstances when their 
interests were inseparable from those of 
other judgment-debtors under.the decree, 
the decree as a whole would have been 
void. This principle of law is laid down 
in several oases : see BiJcramagit Mai 
v. Darshan Das (l) ; Imdad AH v. Jagan 
Dal (2); Imam’ud'din v. Sadarath Mai 
(3) ; and Sithramania Aiyar v. Vaiiki- 
natha Aiyar (4). 

The question then is, were these 
minor members of the tarwad necessary 
parties to the defendants’ second appeal 
when their karnawan and tarwad man¬ 
ager were throughout on record ? It 
is argued that because the original suit 
was filed not against the tarwad as a 
unity represented by its head, bub 
against the tarwad through each of its 
individual members, each one of these is 
a necessary party to all subsequent pro¬ 
ceedings. It is contended that the 
second appeal in the High Court has 
abated so far as the 10th defendant 
was concerned and that as the 13bh 
defendant also never appealed, the 
lower appellate Court’s decree is still 
enforceable against both of them, and 
that since their shares in the tarwad 
cannot bo partitioned and separated, the 

(1) A. I. R. 1925 All. 141. 

(2) &18£5] 17 All. 478=(1895) A. W. N. 109. 

(3) [1910] 32 An. 301=5 I. C. 897=7 A. L. J. 

228. 

(4) a9l3] 38 Had. 682=31 I.C. 198. 
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lower appellate Court’s decree is thus 
enforceable against the whole tar wad. 
This argument assumes that 10th and 
13th defendants were necessary parties 
to the second appeal. As I have already 
said and as the lower Court has found 
as a question of fact, it was the tarwads 
which were opposed to each other in this 
litigation throughout, it was therefore 
the tarwads who were the necessary 
parties to each step of the litigation and 
the tarwads who were the necessary 
parties in the second appeal. To that 
second appeal the plaintiffs' tarwad was 
a party undoubtedly because every mem* 
bei* of it was on record. Bub it seems to 
me that the defendant^’ tarwad was no 
less on the record as a party, even though 
two of its minor members were not there 
because, as pointed out, the karnavan 
and the manager of the tarwad were on 
the record. 

The plaintiffs’ contention, if I under¬ 
stand it aright, is that the fact that they 
chose to make each member of the tar* 
wad a party to the suit somehow de¬ 
prived the manager and karnavan of their 
ordinary character as manager and 
representative of the tarwad, and that 
therefore the tarwad cannot be on the 
record, even though its karnavan is, un¬ 
less each member is also on the record. 
I am unable to accept the contention 
which in effect is that the plaintiff has 
power to force on the tarwad whatever 
•manner of representation he pleases and 
prevent them from using any other that 
is ordinarily open to them. So that in a 
case like the present, the plaintiff could, 
by choosing the manner of representa¬ 
tion by inclusion of all individual mem¬ 
bers and by gaining over any single 
member to his side, effectualy burke any 
proceedings in opposition to his own. 
Obviously, such a contention is unten¬ 
able. The .only question I have to decide 
is whether, as a matter of fact, the tar- 
wad was properly represented in that 
appeal. The karnavan was on record, 
and he is ordinarily sufficient to repre¬ 
sent the tarwad and he does not lose his 
representative character merely l^ooause 
the plaintiff* chooses, from abundant 
caution, to make all the members parties. 
I find nothing to indicate that the karna¬ 
van had lost his representative charac¬ 
ter. Clearly, the karnavan is prima 
facie always clothed with a representa¬ 
tive as well as An individual character, 

ig26/M 126 & 126 


and I am unable to appreciate how it is 
open to plaintiff to deprive him of that 
representative capacity. In that capa'^ 
city he represents and defends the rights 
of the whole tarwad and all the mem¬ 
bers of it as well as his own individual 
rights. Any decree then, in favour of or 
against the karnavan was a decree in 
favour or against the tarwad as a whole. 

It has been clearly laid down in Mana- 
hat Velamma v. Ibrahim Lehbe (5) and 
Itaijarappan Namhiar v. Koyotan 
Chalile Veetil Karnavan (6), that ai 
decree against the karnavan binds the] 
tarwad if he was sued in his representa¬ 
tive capacity and that the decision of the 
latter question :s not so much a question 
whether he was specifically impleaded a? 
representative of the tarwad, as whether 
he was as a matter of fact not conduc-: 
ting the litigation for the tarwad ; and if, 
it is found, as in this case, that he was. 
it does not matter if the other members 
were added or omitted to be added. The 
decree which the plaintiffs gob in the 
lower appellate Court was a decree 
against the karnavan and, therefore, 
against the tarwad. The karnavan and 
therefore the tarwad appealed and gob a, 
decree in his favour and therefore in its 
favour. That decree enures for the 
whole tarwad, whether or not all the 
other members were on the record. 
Applying the test whether the original 
suit could have been maintained without 
bringing the 10th and l3th defendants 
on record, it appears to me quite clearly 
that it could. The plaintiff’s tarwad is, 
therefore, bound by the decree in second 
appeal. 

The plaintiffs have relied specifically 
on two rulings to controvert this view : 
Balaram Pal v. Kanysha MajKi f7) ar:d 
Amlika Prasad v. Jhinak Sing'ix (a). 
The former case, I confess 1 do not 
follow, where it is stated “ as the plaiu- 
tiff's pleaded a joint title, the right to 
sue was one which did not survive to 
the surviving plaintiff." I do not see 
why it might not have survived. But if 
the Court meant that from the other 
facts it was apparent that the right to 
sue did not survive this ruling has no 
applicatjon to the present case. The 

(6) [1908] 27 iUad. 875. 

(0) [1918] 85 M. L. J. 51 -15 1. C. L. 

VV. 154. 

(7) [1019] 53 I. C. 548. 

(8) A. I. R. 1928 All. -ill .=45 All. 286, 
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case Amhiha Prasad v. Jhinak Singh 
■(8) purports to follow this case. But, 
with respect, I do not see why the decree 
against a deceased party should be a 
nullity if the deceased party was .pro¬ 
perly represented in the decree and 
therefore all the necessary parties were 
on the record; and I doubt if that ruling 
was intended to go so far. 

In this view of the case I do not think 
it necessary to consider the application 
of O. 41, R. 4 and the rulings under that 
rule ; but I agree with the plaintiffs’ 
learned pleader when he contends that 
that rule can only apply when the fact 
of the omission of the parties is brought 
to the notice of the Court and it con¬ 
sciously decides to apply the rule. If the 
rulings in Appanna v. Govarappadu-^S)) 
land Chintaman v. Gangabai (10) imply 
that O. 41, B. 4 applies even if the Court 
is ignorant of the absence of the neces- 
^ary parties, it may be that they go too 
far. It is not necessary to go into this 
question further. In the present case 
the High Court was not aware when it 
heard the appeal that the 10th defen¬ 
dant was dead, although it might have 
been aware, if it had scrutinized the 
array of parties that the 13th defendant 
who was a party in the lower appeUate 
Court had not been added in the High 
Court. Nor is it a case for the applica¬ 
tion of O. 22. and the surviv^ of any 
right to sue or defend a suit. The whole 
of the defendants’ party was embodied in 
the karnavan and the right to appeal 
never abated against him. Thus, no 
possibility of conflict between the deci¬ 
sions of the lower appellate Gonrt in 
the first appeal and the High Couit in 

the second appeal arises. 

On the whole, therefore, I am not pre¬ 
pared to interfere with the order of the 
lower appellate Court and dismiss the 

Appeal dismissed. 


( 9 ) ' A.'l R. i9‘i5 Mad. 910. „ qq 

(10) [1903] 27 Bora. 284=5 Bom. E, K. W- 
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Full Bench 

Krishnan, Bamesam and Venkata- 

SUBBA Bag, JJ. 

Balavenkataseetharama Chettiar and 
another —Petitioners—Appellants. 

V. 

Official Beceivetj Tanjore and others — 
Bespondents. 

Appeal No. 39 of 1925, Decided on 26th 
April 1926, against the order of the 
Disfr. J., West Tanjore, D/- 15-12-1924./ 

ijc 5 {« Provincial Insolvency Act (1920), Ss, 28* 
2 (d) and 17— Power of Mttakshara Hindu father 
to sell whole undivided property Including son's 
share passes to Official Beceivet—Passing is In¬ 
dependent of S. 2 (d) and thd power continues 
even after father's death: A. I. R. 1925 Mad, 52 
Overruled. 

Official Receiver in whom the property of an 
insolvent Hindu governed by the Mitakshara is 
vested under the Provincial Insolvency Act (5 of 
1920) is entitled to sell the joint family property 
of the insolvent and his sons for his debts, where 
they are neither illegal nor immoral, i. e., such 
debts as the sons would, on account of their 
pious obligation, be bouud to pay from their joint 
property. It is the power of sale that vests in 
him and not the share of the son itself. A, J. 
1925 P. C. 18, ExpZ. A. 1. R. 1925 Mad. 52, 
Overruled. This power continue even after the 
father s death by virtue of S. 17. S. 28 by itself 
is enoagb to vest the power of disposing whole 
family property in the Receiver in insolvency of 
a Mitakshara Hindu father. It is not neces^ry 
to pray in aid the definition of “ property m 

S. 2 (d) for this purpose. __ 

[P 994 0 2, P 995 0 1, 2 ; P 996 C 1] 

Per Venkafasubba Boo, d”.—The expression ‘pro- 
nerfcy’ io S. 2 (d) of the Provincial Insolvency Act 
includes the qualified and restricted po^r of a 
Hindu father. 1000 O 2] 

T. Bangachariar and K. Narasimha 
Aiy 'angar—tov Appellants. 

S. Varadachariar and T. jV. Krishna- 
sioami Aiyar —for Bespondents. 

Krishnan, J.—The point for decision 
in this appeal is whether the Oflacial 
Receiver in whom the property of an in¬ 
solvent Hindu governed by the Law of 
Mitakshara is vested under the Provin¬ 
cial Insolvency Act V of 1920 is ‘entitled 
to sell the joint family property of the 
insolvent and his sons for his debt, they 
being neither illegal nor immoral. The 
lower Court has held that he could and 
has upheld the sale by him. The appel¬ 
lants contend that he has no such power. 

The rulings of this Court have been in 

favour of recognizing such 
holding such sales to be valid both in 
the Presidency Town and in the mofussii. 
[See Official Assignee of Madras v. 


/ 
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Mamaohandra'Aiyar (l); SellamuthU Ser- 
vai. In re, (2), SanharanarciAjana Pillai v. 
Sajamani (3) and Kiippjiswami Goundan 
V. Mariinuihu Goundan (4)]. There was 
a difference oi opinion as fco whether the 
.power to sell the joint property alone 
vested in the Offioial Assignee or whe¬ 
ther the undivided share itself of the 
sons vested in him. In the first three 
■cases quoted above it was ruled that the 
power alone vested but in *Kuppustoami 
'Goundan v. Marimuthu Goundan (4) the 
opinion was expressed that the share 
itself vested. But all the cases were 
agreed that the OflBcial Assignee or Re* 
-eeiver was entitled to sell the whole 
joint property and give a good title to the 
purchaser provided that the debts were 
• such as as the sons wer-e, on account of 
■ their pious obligation, bound to pay from 
their joint property^ 

The question has again been raised 
now on account of the recent ruling of 
the Privy Council in Sai Narain v. Be’ 
'hari Lai (5) and it is contended that the 
result of that decision is to compel us to 
hold that neither the shares of the sons 
nor the power to sell such shares vests in 
-the Offioial Receiver and that he can pro¬ 
ceed against the sons' share if at all only 
by way of suit. The Privy Council has 
no doubt clearly laid down' that the 
•shares of the sons do not vest in the 
^Official Assignee. That decision was 
•under the Presidency Towns Insolvency 
Act and one of the arguments used by 
their Lordships to arrive at their conclu¬ 
sion is based on the existence and the 
language of 8. 52 of that Act, a section 
which finds no counterpart in the Pro¬ 
vincial Insolvency Act. Nevertheless as 
the other arguments apply equally to the 
latter Act it seems to me that we must 
hold that the same principle governs 
oases under it in the mofussil. As a re¬ 
sult we must overrule the decision ia 
Kuppuswafni Goundan v. Marimuthu 
Goundan (4) in so far as it bolds that the 
undivided share of the son itself vests in 
the Offioial Receiver. 

That does not however carry the ap¬ 
pellants far enough to enable them to 
succeed in their appeal, for, if the Offi- 
. oial Receiver has got the father’s power 

(1> A. I. R. Mad. 55—-16 Mad. 64^ 

i9) A. I, R. I9a4 Mad. 411=47 Mad. 87 (S.B.1 

(3) A. 1. B. 1934 Mad. 560=47 Mad. 46S. 

<41 A. 1. K. 1926 Mad. 62. 

<6) A. I. R. 1935 P. 0,16^ Lah,!.*' 
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to sell the joint property vested in him 
he will be entitled to sell the whole 
joint property himself. It is therefore 
argued for the appellant that though 
under the Presidency Towns Insolvency 
Act such a power may be vested in tha 
Assignee by virtue of S. 52 there is no 
provision in the Provincial Insolvency 
Act to so vest it. I do not think the 
Legislature intended to make any such 
distinction between the Madras andt he 
mofussil insolvencies as suggested by this 
argument. It cannot be said that their 
Lordships of the Privy Council laid down 
that such a power will not pass to the 
Offioial Assignee ; it was not necessary 
for them to do so for the purpose of the 
case before them which was oue of a 
right of pre-emption claimed by the in¬ 
solvent’s son as owner of his share of the 
family property. The vesting of a power 
to sell it in the Official Assignee would 
not interfere with that right till he ac¬ 
tually exercises that power and sells ; a 
thing which had not been done in that 
case- In fact their Lordships expressly 
say : 

It may be that under the provisions of S. 52 or 
in some other way that property i, e.. the joint 
property) may be in a proper case be made avail¬ 
able for the payment of the father’s just debts. 

The contention, however, is that the 
effect of their Lordships’ judgment is to 
prevent any vesting of such a power in 
mofussil oases at any rate as there is nc 
express provision for it in the mofussil 
Act. It seems to me, however, that the 
provisions we have in the Act are suffi¬ 
cient to vest such a power. 8. 28, which 
is the vesting section, vests the whole 
of the property cf the insolvent in the 
Official Receiver. In the joint family 
property the insolvent father is not only 
entitled to his own share but has also got 
a power to soli the whole property in¬ 
cluding the sou’s share for payment 
of his just debts. It seems to 
to me that under S. 28 itself his share 
as well as the power will vest in the Re¬ 
ceiver as the insolvent’s property. It 
is not ne<Mssary to pray in aid the defi¬ 
nition of '* property ” in S. 2 (d) for this 
purpose. There may be a difficulty in 
doing so as their Lordships seem to have 
been of opinion that 8. 2 (e)of the Pre¬ 
sidency Towns Insolvency Act, the word¬ 
ing of which is the same as that of S-2 (d) 
of the Provincial Insolvency Act, oon- 
teaplates o»ly an absolute and 
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unconditional power of disposal” which a 
father’s power is not as it depends upon 
the existence of debts liable to be satis¬ 
fied out of the son’s share. S. 28, how¬ 
ever, by itself is enough, it seems to me, 
to vest that power in the Receiver as a 
species of property belonging to the 
father. 

Now it is argued that a power can 
never be treated as property and reli¬ 
ance is placed upon the case of ISx ijarte 
Gilchrist, In re Armstrong (6), especially 
on the judgment of Fry, L. J.. on page 
531, in that case the learned Judges 
were dealing with what is called a gene¬ 
ral power of appointment under the 
English Eaw which is a very different 
thing in law from the power of the 
Hindu father under the Hindu Law 
which we are dealing with. S. 52 of the 
Presidency Towns Insolvency Act itself 
speaks of such a power or capacity of the 
father to sell as a species of property. I 
hold, therefore, that the Receiver had in 
this case the i^ower to sell the^ whole 
joint property to pay the father s debts 
as they were neither immoral nor illegal 
debts and his sale must be upheld. 

I am fortified in my view as the same 
view was taken by a Bench of this Court 
in O. M. A. No. 115 of 1925 unreportad 
and also by the Lahore High Court in 
Khe?n Chand v. Narain Das (7). There 
is an expression of opinion to the con¬ 
trary by Maeleod, C. J., in Sliripad v. 

Basappa (8) who says on page 78/: 

Speaking for mvself, I do not think that when 
the manager of a'joiut Hindu family is adjudica¬ 
ted insolvent, the power which he had before his 
insolvency to dispose of family estate for proper 
purposes, must be considered as vesting in the 
Receiver or Official Assignee. 

It does not seem to be a considered 

opinion nor is it shared by Coyajee, J,, 
who sat with him. The Chief Justice 
makes no reference to S. 52 of the Presi¬ 
dency Towns Insolvency Act, With all 
respect I am unable to accept the Chief 
Justice’s dictum. 

In this case one further argument has 
to be considered and that is that because 
the insolvent father died before the 
Receiver effected his sale, the sale was 
without authority and void. It is argued 
that the power came to an end with the 
death of the father a^ that the Receiver 

~{G) [IS^riT Q, B. D, 521=55 578= 

55 L. T, 538. 

f'J) A. I, R. 192G Lah. 41=G Lah.493 . 

<8) 49 Bom. 785=A. I. R. 1925 Bom. 41C. 


was no longer entitled to exercise it- 
For this argument reliance is placed on 
the case of Nichols v. Nixe^j {9), The 
answer to this contention is provided for- 
by S. 17 of the Act which deals with 
cases where the insolvent debtor dies¬ 
pending proceedings in insolvency. That 
section enacts that unless the Court 
otherwise orders, the proceedings shall- 
be continued so far as may be necessary 
for the realization and distribution of 
the property of the debtor. The power 
of sale can thus be exercised for the rea-' 
lisation of the assets- of the insolvent 
though he is dead. The English case 
cited is thus not applicable. The appeal 
fails and is dismissed with costs, to be 
paid out of the estate, of the Officiali 
Receiver and alienees each one set, 

Ramesam, J. —As I agree with the- 
judgments of my learned brothers, I will' 
briefly give my reasons for doing so. 
Having regard to the reference to S. 52. 
of the Act at page 24 of the judgment in- 
Sat Narayan v. Behari Lai (5), I think: 
there is very little doubt that the Privy 
Council intended to hold that the right 
of alienation of a Hindu father in respect 
of joint family property passes to the- 
Official Assignee under the Presidency 
Towns Insolvency Act. I think the point 
is not capable of much argument. The- 
more difficult question that arises be¬ 
fore us is, whether in the case of the 
Provincial Insolvency Act the absence of 
a ju’ovision like S. 52 makes any differ¬ 
ence, and, if so, what ? The question, 
turns upon what construction one may 
place on the definition of ‘property’ in 
S. 2 (d) of the Act. This definition is 
identical in language with S. 2 (e) of the 
older Provincial Insolveney Act III of 
1907 which has been repealed by the pre¬ 
sent Act. On the one band Mr* Varada- 
chari contends that seeing that, under the- 
Procedure Code of 1882 which contained 
provisions relating to Provincial Insol¬ 
vency, S. 266 should vest in the Receiver 
and that the Provincial Insolvency Act 
is only intended to consolidate the pre¬ 
ceding state of the law, the definition of 
the word property in the Provincial 
Insolvency Act ought to be construed so 
as to include the "property” itself 
nob merely the father’s rights over it. 

To this argument, however, there are 
three replies; First, the Privv Council 
(9)' [i885]"29C]i. 1005=55 L. J. Ch. 146=52.: 

L. T. 803=33 W. R. 840. 
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have pointed out that decisions under 
the Civil P. 0. ought not to be used for 
• construing the Insolvency Acts. The 
Code had a history of its own culminat- 
ring in S. 53 of the present Code of 1908. 
Secondly, the bouse of Lords in Ba)ik of 
England v, Vagliano Bros, (lO) condemned 
this mode of construing an Act, that is, 
■we ought to look at the Insolvency 
Act by itself and not to be inJluenced 
by the fact that it was a continua¬ 
tion of the previous Civil P. C. of 1882. 
Thirdly, the identical words in the Pre¬ 
sidency Towns Insolvency Act have been 
^construed by the Privy Council in Sat 
Narain v.Behari Lai (5) as applying only 
to property over which the insolvent had 
absolute power of disposal and until we 
see a reason to the contrary in t))e Act 
we are now considering I think, if pos¬ 
sible, the words in this Act ought to 
receive the same construction. I must 
therefore reject Mr. Varadachari’s con¬ 
tention that the property (including the 
Bon’^ sliare) itself vests in the Oiiicial 
Assignee. On the other hand it is con¬ 
tended by Mr. Rangachari that not even 
the father’s rights over tlie property 
‘passed to the Ollicial Assignee. Kow, 
there is no doubt that tlie word *' pro¬ 
perty” may include, without doing any 
violence to the term, the rights of a 
Hindu father over joint family in*operty 
under the Mitakshara Law. Th.is is 
shown by S. 52 in the Presidency Towns 
Insolvency .let. The only question is, 
whether we should construe the word 


adjudicated an insolvent, what is the- 
nafeure of the right, if any, that passes to 
the Official Assignee or the Official Recei¬ 
ver as the case may be ? This is the 
question that this appeal raises. The 
appellants before us are the sons of an 
insolvent and they challenge the act of 
the Official Receiver, who, for paying off 
the father’s debts, exercised the power to 
sell the son’s interest also in family pro¬ 
perties. The learned District Judge has 
held that the Receiver could validly 
exercise such a power in respect of debts 
not shown to be either illegal or immoral. 

Mr. Rangachari, the appellants’ learn¬ 
ed vakil, contends before us, chat the judg¬ 
ment of the Judicial Committee must be 
taken to amount to a pronouncement, 
that on a father being adjudicated an 
insolvent, neither the son’s undivided 
share nor the father’s conditional i^ower 
to dispose of that share vests in the 
Official Assignee. The case decides 
unmistakably so far as the Presidency 
Towns Insolvency Act is concerned, that 
the son’s share as such does not vest in 
the Official Assignee. Does it further 
decide that the insolvent’s conditional 
power to dispose ot his son’s interest does 
not also pass to the Official Assignee ? 
The case having been decided with refer¬ 
ence to the Presidency Towns Insolvency 
Act, a further i^uestion arises : what is 
the bearing of ihat decision on the soo|)e, 
01 the Provincial Insolvency Act—the 
.\ct under which the present api’^eal has 
fo be decided ? 


“property.’ in the Provincial insolvency 
Act so as to exclude such right', i am 
not able to see any reason why we should 
—tlio absence of a section like S '.d ol 
the Presidency Towns Insolvency Act 
tlnxowing no Uglib on the tnatter, I 
tlierofore agree with the conclu-ion of 
my learned brothers. 

On the third p:)int, namely, wh.ether 
the death of the insolvent makes any 
diPforonoo, 1 agree that it does not. 

Venkatasubba Rao, ap{,c A 

raises a vfiry important question, namely, 
what is the effect of the vlecision o; the 
Judicial Committee in .b’u! v. 

Dchiiit uu.'(5) V The Hindu Ljaw reoo^- 
ni;>'.os the power of a lather, ^ul^ject to 
certain conditions .vnd restricriors. to 
deal with his son’s undivided interest ia 
joint family property. On a father being 

UO ifsuil A.\\ 107 toj 1 J. .y. H. 145^’^ 
i.. T. W. K, C57=ri5 J, V . UTC. 


The 1 ‘ointB raised being o: considerable 
importance, this Bench, consisting of 
three Judges, has been specially con¬ 
stituted to hear this appeal. 

In order to understand properly the 
lecisKiU of the Judicial Committee, it is 
necessary to have regard lirst to the facts 
with, reference to which tr.e judgment 
was given, and, secondly, to bear in mind 
the d;vergent views on to.e subject taken 
by the Courts in Indi... In the case 
before tue Privy Council, ti-.o quos;ion 
arose in regard to t!ie lig’i. of p.re-emp- 
tion, wiuch a son as luomoer of a joint 
lamily. claimed to exorcise, after adjudj- 
catio’i of his lather as avj lU' Ivont ; and 
4ga)n?>t the son i lie vOKt«. ntio’o was put 
I’orward that the err. rc ]'ro|ierty li-ivmg 
\ leviously vested in the Orhoial Assi^^nee, 
the SOD ceased lo have any proi'vietary 
interest in the prei>ovty which would 
entitle him to oerci-iC the right of 
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pre'emption. A Pull Bench of fche Lahore 
High Court decided that on adjudication 
of the father which was before the suit, 
the son’s undivided interest also passed 
to the Ofificial Assignee and that conse¬ 
quently there was no right left in the 
son outstanding, which could be enforced 
in the suit. Did the undivided share of 
the son vest or not vest in the Official 
Assignee ? This was the question that 
the Judicial Committee had to decide, 
and disagreeing with the Pull Bench of 
the Lahore High Court their Lordships 
held that it did not vest. If the High 
Court had held that what passed to the 
Official Assignee was not the son’s un¬ 
divided interest but the father’s condi¬ 
tional power of disposal, the plaintiff s 
suit would not have been dismissed. In 
the light of these facts is there anything 
to show that the Judicial Committee 
intended to lay down that even the dis¬ 
posing power of the father did not pass ? 
That the Judicial Committee has not said 
so in express terms is not disputed. The 
decreeing of the plaintiff’s claim^ is not 
inconsistent, as I have said, with the 
recognition of the father’s disposing power 
having passed to the Official Assignee, 

Then, in regard to the views held by 
the Indian Courts, there was a sharp 
divergence of opinion as to what vested 
in the Official Assignee on the adjudica¬ 
tion of a Hindu father belonging to a 
joint undivided Hindu family. To bring 
out the real point at issue, I shall refer 
to a few recent cases decided by the 
High Courts in India. In the Official 
Assi(}iicc of JS^advas v. Ttaviachand") a 
Aiuar ll) the Official Assignee contended 
that on the adjudication of the father, 
the interest of the minor sons of the 
insolvent in the family property vested 
in him. Sir Walter Schwabs, 0. J , who 
delivered the judgment of the Court con¬ 
sisting of himself and Ooutts-Trotter, J., 
observes that it may be taken as esta 
blished law, that the Official Assignee 
is not entitled to have vested in him the 
shares of the other members, although he 
can deal with them if the insolvent could 
lawfully have done so had there been no 
insolvency. In Sellaonuthu Servai v- 
Bamaiya (2) the question had to be con¬ 
sidered whether the Privy Council deci¬ 
sions in Sahti Ba'iiiacliandra Bkup 
Singh (ll) and Chet Ram 

(11) Cl9i7J 39 Ah. 437=39 i. C. 280=44 I. A 
120 (P. C.). 


(12) affected the law as understood, in 
regard to the Official Assignee’s power to- 
deal with the son’s interest during the 
insolvent’s lifetime. In each of the^ 
three separate judgments that were deli* 
vered, the point is emphasized that the 
accepted law is that it is the father's- 
power that vests in the Official Assignee^ 
and not the undivided share of the son 
Ooutts-Trotter, J., says thus : 

It \7as decided by a Bench of this Court con¬ 
sisting of two members of the present Bench, in 
Official Assignee of Madras v. Bamacliandra^ 
Alyar (1) that the Official Assignee, though it 
cannot be said that the shares of the minors - 
actually vest in him, have nevertheless the same- 
rights of disposition of the family property for 
the satisfaction of the debts of the manager ■ 
as the manager would himself have been entitled . 
to exercise, if he had not been adjudicated 
insolvent. 


Krishnan, J., refers fco it as settled law,, 
that if the father has the right to selL 
the whole joint estate to pay off his ante¬ 
cedent debts, that power can be exercised 
by the Official Assignee. In Sankara^ 
narayana Pillai v. Bajamani ' (3), the 
law was again stated in similar terms. 
Phillips, J., observes : 

Applying this principle to the present case, we . 
find that the Official Receiver had power to sell. 
not only the share of the adult insolvent but also- 
it vested in him the power of these insolvents as- 
father to sell their sons’ interest in the property 
for the payment of antecedent debts* 

In my own judgment in that case, I. 
expressed myself thus : 

The learned Subordinate Judge has found that 
the debts of the Isfc and 2nd defendants were not 
incurred for illegal or immoral purposes and it is • 
now a settled rule that the Official Rsceiver can 
exercise the right of the father to dispose of the 
son’s interest in ancestral immovable estate for 
the payment of the father’s debts not tainted 




The first two cases arose under the- 
Presidency Insolvency Act and the third 
under the'provincial Insolvency Act and 
in each of these cases it was assumed 
that what vested in the Official Assignee- 
was not the undivided share of the son 
but the conditional disposal, 

jjossessed by the Hindu father. 

The point again came up before a Bench 
of the Madras High Court in Kuppzr 
sicami Ooundan v. MariimUKu Goimdan 
(4). That was a case under the Pro¬ 
vincial Insolvency Act. It was 
decided, contrary to the trend of the 
authority of this Court, that the entire 
undivided interest of the son vested m 
the Official Receiver as distinguished tom 


(12) A. I. R. 1922 P. C. 247=44 All. 3CS IP. G.) 
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the mere disposing power of the father. 
Spencer, O. 0. J,, thorughfc that Official 
Assignee of Madras v. Mamachandra 
Aiyar (l) was wrongly decided owing 
to a concession erroneously made by 
the Advocate-General who argued that 
case and preferred to follow the judg¬ 
ment of the Lahore High Court in 
Bekari Lai v. Sat Narain (13), the 
very same decision which was later 
upset by the Privy Council in the case 
cited at the opening of this judgment, 
Sat Narain v. Behari Lai (5). Srinivasa 
Aiyangar, J., who concurred with 
Spencer, O. C. J., felt bound to follow 
the Lahore decision and held that the 
share itself vested. He observed, how¬ 
ever, that if the matter had been res- 
integra he would have taken the view 
that it was the bare power that vested 
and not the corporal undivided interest. 

It was after these cases were decided 
by the Madras High Court that the ques¬ 
tion was raised before the Judicial Com¬ 
mittee in the appeal from the Lahore 
case. The Madras cases to which I 
have made reference illustrate the 
conflict that prevailed in the Indian 
Courts on this question. Sir Shadi Lai, 
C. J., as one of the members of the Full 
Bench of the Lahore High Court, clearly 
indicated that if he had not been bon d 
by authority he would have held that 
what vested was only the father’s con¬ 
ditional power and not the son’s un¬ 
divided share. The Privy Council 
directed the whole of their judgmant to 
show that the Lahore High Court’s view 
namely, that the share itself vested in 
the Official Assignee, was wrong. When 
their Lordships expressly say that they 
disapprove of one of these aforesaid two 
views, jt seems to me that it would be 
most improper to read into their judg¬ 
ment, an intention to overrule by impli¬ 
cation, the other and the exactly oppo¬ 
site view which had been repeatedly 
taken on this subject* These consider¬ 
ations seem to me to point strongly to 
the fact that the Judicial Committee 
could not have intended to lay down 
the very wide pro position for which 
liltr. Rangaobari contends. 

A careful examination of the judgment 
itself le>ads me, on the contrary to the 
conclusion, that their Lordships re¬ 
cognise that although the son’s undivided 
share does not pass, the father’s oondi- 

(13) A. I. R. Idas Lah. 1=8 Lah. (P, bJ. 


tional power of disposal does pass. 
Reference is made to S. 2 (e) where the 
word ‘ property * is said to include any 
property over which or the profits of 
which any person has a disposing power 
which he may exercise for his own 
benefit. They then refer to S. 52 (2) (b) 
which enacts that the pi’opercy of the 
insolvent shall comprise the capacity * to 
exercise all such powers in respect of 
property as might have been exercised 
by the insolvent for his own benefit at 
the commencement of his insolvency. 
Under the first of these sections, it is 
the property that vests under the second 
it is the power that vests, and their 
Lordships point out that it is difficult to 
reconcile S. 52 with the proposition that 
the property itself vests in the Assignee. 
While thus they reject the doctrine 
that the property vests, they impliedly 
accept the theory that the power vests. 
They again refer to S. 52 as containing 
a'provision which .enables the Official 
Assignee to have recourse to the son’s 
share for the payment of the father’s 
just debts. S. 52 can be invoked only by 
reason of the fact that under the section 
the property that vests in the Official 
Assignee includes the capacity to exer¬ 
cise a power of dispo-al. The following 
sentence in their Lordships’ judgment 
makes their meaning even*more clear : 

It is certainly a startling proposition that the 
insolvency of one member of the family should 
of itself and immediately take from the other 
male members of the family their interests in 
the joint property and from the female members 
their right to maintenance and transfer the 
whole estate to an assignee of the insolvent for 
the benefit of his creditors. 

It admits of no doubt, that vhat their 
Lordships were combating in the whole 
of their judgment, was the view that tlie 
physical, corporeal, undivided shares of 
the sons immediately vests in the 
Assignee as contrasted with, and dis¬ 
tinguished from the bare right of con¬ 
ditional disposal possessed by the Hindu 
father. It is also significant that it is 
stated towards the close of their judg' 
ment that the cases cited by their Lord- 
ships are not inconsistent with the con¬ 
clusion at which they have arrived. 

I am, therefore, satisfied that Sat 
Narain v. Behari Lai (5) is not an 
authority for the proposition that under 
the Presidency Towns Insolvency Act 
the conditional ix)wer of disposal of tiie 
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[father does not vest in the Official 
Assignee. 

I shall now proceed to deal with the 
second part of the question, viz, what 
bearing has this ruling on the scope of 
of the Provincial Insolvency Act in this 
respect ? The argument for the appel¬ 
lant may be shortly put thus : S. (2) (e) 
of the Presidency Towns Insolvency 
Act is identical in language with S. 2 (d) 
o ithe Provincial Insolvency Act. The 
interpretation put by the Judicial Com¬ 
mittee on S. 2 (d) must, therefore, hold 
good in respect of S. 2 (e). 

It is next urged that S. (2).(e) has 
been construed as referring only to i)ro- 
perty over which the insolvent has an 
absolute and unconditional power of 
disposal, whereas a Hindu father's right 
is only a conditional right. The answer 
is twofold. Their Lordships were con¬ 
cerned with pointing out that S. 52 
which vests merely the power, is irre¬ 
concilable with S. 2 (e) which vests the 
property. In regard to S. 2 (e) at the 
top of page 22 after saying that property 
is defined as including any property 
over which any person has a disposing 
power which he may exercise for his own 
benefit, they go on to say : 

And it may be said that a Hindu father’s 
power to sell the joint property and apply the 
proceeds to the payment of his debts, is such a 
power. 

Later on at the same page they ob¬ 
serve : 

And S. 2 seems to contemplate an absolute 
and unconditional power of disposal. 

Their Lordships were clearly pointing 
out that the definition in S. 2 applied 
" unless there is something repugnant in 
the subject or context ” and that S. 52 
remders it repugnant to hold that in 
contravention of its express terms the 
property itself vests. However this may 
be, it seems to me to be somewhat far- 
fetchcid to suggest that such construction 
as might be deemed to have been placed 
upon the words in S. 2 (e) was intended 
to be absolute and final irrespective of . 
the context or the enactment where 
those words may occur. In the Pro¬ 
vincial Insolvency Act there is no provi¬ 
sion corresponding to S. 52 (2) (b) which 
refers to the exercise of power over 
perty. In construing, therefore, S. 2 (d) 
in the Provincial Insolvency Act we are 
not hampered by the fact of co-existence 
in the same enactment of another provi¬ 


sion in apparent or real conflict with 
that section. These very words have 
been used by the Indian Legislature in 
enactment after enactment, in pari 
materia with the Provinoia;! Insolvency 
Act, to signify the conditional and res¬ 
tricted power possessed by a Hindu 
father. These identical words are used 
in S. 266 of the Civil Procedure Code of 
1877 and 1882 and are reproduced in 
S. 60 of the present Code of 1908. In all 
these enactments, as in the Provincial 
Insolvency Act with which we are at 
present concerned, these words stand 
alone and are not controlled by a different 
set of words such as those that occur in 
S. 52 of the Presidency Towns Insolvency 
Act. It must be borne in mind that 
their Lordships throughout in their 
judgment repeatedly point out that their 
decision is given in respect of the Presi* 
dency Towns Insolvency Act alone. When 
the Law of Insolvency for the mofussil 
was a part of the Civil Procedure Code 
itself, S. 266 was referred to in S. 354 of 
the two earlier Codes, under which sec¬ 
tion the property of the insolvent vested 
in the Receiver. I am, therefore, of 
opinion that whatever be the meaning of 
the words in S. 2 (e) of the Presidency 
Towns Insolvency Act, the expression in 
S. 2 (d) of the Provincial Insolvency Act 
includes the qualified and restricted 

liower of a Hindu father. 

The only difficulty that still remains 
is, under this section, is it the property 
or the power that vests in the Official 
Receiver? The Privy Council have in 
very emphatic terms shown the unsound- 
ness of the position that the property 
itself vests and although the Presidency 
Towns Insolvency Act alone was under 
discussion, their observations are of 
general application. In the face of those 
remarks it is impossible to hold that the 
property itself vests. Sir Shadi Lai, C. J., 
in the Lahore case, after adverting to 
cases under the Civil P, C., felt bound to 
hold that it is the undivided share and 
not the qualified power that vests. It 
seems to me that there is nothing in the 
case decided under the various Codes 
that compels one to take the view that 
the property itself as distinguished from 
the power vests in the Official R,eceiver. 
The Legislature in using the phraseology 
it did in S. 2 (d) of the Provincial Insol¬ 
vency Act did no more than intend to 
enact that the insolvent’s property in- 
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eludes also, in the ease of a Hindu 
f^her, his disposing power over his son's 
undivided interest. This construction 
seems to me to be equally applicable 
whether the words are used in the Civil 
P. C. or in the Provincial Insolvency 
Act. Till a contrary opinion was ex¬ 
pressed in Kuvpuswami Goundan v. 
Marimuthii, Goundan (4) (which must 
now be regarded as overruled) this is the 
view that was taken by the Madras High 
Court in regard to the Presidency as well 
as the Provincial Insolvency Acts, In 
my opinion the authority of the Madras 
leases that have held that a Hindu 
father’s qualified and restricted power to 
dispose of his son’s undivided interest 
vests on his adjudication in the Official 
Receiver has not been shaken .by the 
recent pronouncement of the Privy 
Council in Sat Narain v. Behari Lai (5), 

I may add that my view receives sup¬ 
port from two cases decided since the 
Privy Council ruling, one, a decision of 
a Bench of this Court (Phillips and 
Madhavan Nair, JJ.) in C. M. A. No. 115 
of 1925, and the other a decision of the 
Lahore High Court, Khevi Ghand v. 
-Narain Das (7). 

In the present case, after adjudication, 
the insolvent died. Does this fact make 
any difference ? As the learned District 
Judge points out. S. 17 provides for this 
contingency, which runs thus : 

Jf a debtor by or against whom au insolvency 
■petition has been presented dies, the proceedings 
in the matter shall, unless the Court otherwise 
orders, be continued so far as may be necessary, 
for the realization and distribution of the pro¬ 
perty of the debtor. 

Nicholas v. Nixey (9) has been cited 
for the proposition that the trustee can¬ 
not exercise a power of appointment after 
the death of the bankrupt, the donee of 
•the power. The obvious answer to this 
is, that a decision which applies to 
powers in the ordinary legal sense of that 
term cannot be treated as an authority 
in regard to what is an entirely different 
thing, namely, the right, which has coma 
to be described as power, under the 
Hindu Law of the father to dispose of 
his son’s interest in the joint family 
property. 

The appeal fails and is dismissed with 

costs as provided for in the judgment of 

.my learned brother Krishnan, J, 

Appeal dismissed. 


A. I. R. 1926 Madras 1001 


Wallace, J. 


B. Subbaroya Goundan —Petitioner. 

v. 


P. uthukomarasamy Goundan — 
Respondent. 

Civil Revision Petition No- 37 of 1926, 
Decided on 29th April 1926, from the 
order of the Dist. J., Coimbatore, in 
O, P. No. 78 of 1925. 


Madras Local Boards Act (14 of 1920), S$. 50 
and 57— S. 56 should he read subject to S. 57— 
President cannot be compelled to report under 
S, 50 Member absenting—Cessation of of flee 
does not depend upon adverse order—Absence need 
not be voluntary. 

It seems au anamoly that no member can 
compel the President to report any absence of 
a member to the Board. But that is how the 
law runs, and if the President does not choose to 
report the matter to the Board, then the Board 
under the law has no power to restore the ab¬ 
senting member. 

Section 57 (3) is not intended to mean that a 
member who had failed to attend three consecu¬ 
tive meetings, nevertheless remains a member 
until and unless there is an adverse decision 
against him under S. 67. 

There is no justification in - the language of 
S. 57 for holding that the mere presentation of 
an application under S. 57 has the effect of 
restoring protem to office one who has ceased to 
hold office. If an application is put in under 
S. 57 and the District Judge decided that a 
member did cease to be a member i then he did 
cease to be a member from the date fixed in 
S. 5C, but for the purpose of saving the validity 
of proceedings in which he may have taken part 
after he had ceased to be a member he is deemed 
to be qualified during that period. 

[P. 1002, C. 1, 2, P. 1003, C. 1] 

T. R, Ramchandra Iyer and K, S, 
Venkatarama lyer—ior Petitioner. 

T. M. Krishnasroamy Iyer — for Res¬ 
pondent. 

. .—This revision petition 

raises a question of the intention of 

bs. 5b and 57 of the Madras Local 
Boards Act 14 of 1920. a matter in- 

volved m some difficulty because of the 

loose drafting of the language of the 
sections. 


r petitioner, who was the President 
of the Taluk Board of Palladam, failed 
for throe consecutive months to attend 
the meetings of the Board. S.-56 says that 
in suoh a case, ‘subject to the provi¬ 
sions of S. 57,” he shall cease to be a 
member of the Board. The three months 
expired on 21-9-1925. 

Section 56 (4) says : 

In the case of a person who has ceased to be 
a member ru cousequenje of faUnre to atte^ 
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meetings, the matter shall be reported by the 
President at the next meeting of the liCcal 
Board which may at that itfeeting restore «uch 
person to office. 

In the present case the acting Presi¬ 
dent did not report the matter and 
therefore the petitioner has not been 
restored to office under that sub-section. 
S. 57 permits an application to the 
District Judge in cases of doubt under 
S. 56, on which the District Judge shall 
make an enquiry and determine whether 
or not the member is disqualified under 
S. 56, and his decision shall be final. 
Sub-S. 3 of that section says : ‘‘ Pending 
such decision the member shall be 
deemed to be qualified.” 

The petitioner relies upon this sub- 
S 3. As I understand his case, it is 
that, since S. 56 has to be read subject 
to the provisions of S. 57, the former 
section does not come into operation by 
itself, but only in coDjuction with and 
after an enquiry under S. 57, and 
that, therefore, no member ceases to hold 
loffice under S. 56 unless and until 
|the District Judge has been moved and 
has held an enquiry under S. 57 and 
has so declared, and that until such 
declaration he remains by force of Sub- 
S. 3 a member. It is true that in the 
present case the District Judge has 
under S. 57 declared that the petitioner 
has ceased to be a member ; but the 
])etitioner pleads that the District Judge 
has come to that conclusion through an 
error of law and misberpretation of the 
sections, considering himself too^ strictly 
bound by the terms of S. 56. It is 
however obvious that it was the pri¬ 
mary duty of the District Judge, in an 
enquiry under S. 57, to determine 
whether under the terms of S.^ 56 the 
petitioner has ceased to hold office. That 
the District‘Judge did and has held that 
he did so cease. His decision under 
S 57 is final unless his order was with¬ 
out juriseiction or in an irregular exercise 
of jurisdiction. 

It is contended (l) that as 
tioner was elected President on 0-10-25, 
the Board had in effect restored him to 
office and (2) that the District Judge was 

wrong in holding that he haa ceased to 

hold office because by the force ot b. o/ , 
(3) he remained a member pending ttie 
decision of the Judge and therefore had 
nob ceased to be a member. I do no 
think that either of these con- 


tentions is well founded. As to first the* 
Board could restore him as a member 
only under S. 56 (4). That procedure 
was not adopted. No doubt, it seems 
anomaly that no member can compel 
the President to report such a matter to 
the Board. But that is how 'the 
law runs, and if the President does not 
choose to report the matter to the Board 
then the Board under the- law has no 
power to restore him. 

It is contended that the language of 
S. 56 (4), “ Who has ceased to be a mem¬ 
ber, ” is not happy, and it means some¬ 
thing else than “ ceases to be a mem¬ 
ber.” The language seems to me definite 
and clear and must be taken to mean, 
what it says. In this connexion refer-i 
ence may be made to the judgment of 
Kamesam, J., in S'. K, DevctsigciTnony V.- 
M, R. Sethuratana Iyer (l). 

As to the second point it seems to me 
clear that S. 57 (3) was not intended to 
mean that a member who had failed to 
attend three consecutive meetings 
nevertheless remains a member until 
and unless there is an adverse decision 
against him under S. 57. If it were so, 
S. 56 (4) would have no point. The 
Board could not restore one whe had not 
ceased to be a member. There are two 
ways in which a member who has prima' 
facie ceased to be a member can be 
restored : (a) the Board can restM-e him 
under S. 56 (4) ; and (b) the District 
Judge may declare under S. 57 tha^ he 
never ceased to be a member. Obvi¬ 
ously, these are independent and not 
intordepandent. In most cases there- 
would not be time to get a decision 
under S. 57 before the next meeting at 
which alone S. 56 (4) can be 
Therefore, the operation of S, 56 (4) does 
not have to await the declaration by the 
District Judge under S. 57 that the 
member has ceased to be a member. That 
means that the member has ceased to be 
a member even before S. 57 can be m 
yoked. Again S. 57 (3) dees not say that 
he remains a member. It says that he 
shall be “ deemed to be qualified. That 
was intended, I have no doubt, to 
vent the proceedings of meetings m 
which a member, who on an enquiry 
under S. 57 has been declared to h^ave 
ceased to be a member had continu® 
attend and take part, being invalidatea 
bv bis having taken na rt and is^ gimngu. 

(1) A. I. R . iy25 Mad. 1034. 
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in intention to S. 85. There is no justi¬ 
fication in the language of S. 57 for 
holding that the mere presentation of an 
application under S. 57 has the effect of 
restoring protem to office one who has 
ceased to hold office. 

Frima facie then, the petitioner ceased 
under S. 56, to be a member. If no 
application had been put in under S. 57, 
he is not restored under S. 56 (4), then 
his cessation continues. If an jappli- 
cation was put in under S. 57 and the 
District Judge decided that be did <cease 
to be a member, then he did cease to be 
a member from the date fixed in S. 56 ; 
but for the purpose of saving the vali¬ 
dity of proceedings in which he may 
have taken part after he had ceased to be 
a member he is deemed to be qualified 
during that period. 

From another point of view the same 
result is indicated. There is no limita¬ 
tion for an application under S. 57 and 
one might never be put in at all. 
This does not mean, for example, 
that a person of unsound mind, 
a deaf, a muto^ a leper, a convict, 
an insolvent, etc., remain members until 
some one takes out an application 
under S. 57 to the District Judge. These 
persons cease ipso facto to be members, as 
S. 56 states, and the proviso to S. 50 

subject to the provisons of S. 57 " can 
only mean that in cases where an 
application under S. 57 is put in, the 
operation of S. 56 is not final, but is 
subject to the decision of the District 
Judge under S. 57. 

Another contention has been put for¬ 
ward, viz., that failure implies voluntary 
act, i. e., that the non-attendance should 
not he due to matters not within the 
control of the member. 1 can see no 
warrant for this view. If it had been so 
intended, it would iiave been easy to 
use the phrase ** voluntarily absent him¬ 
self " instead of “ fails. ” This point was 
not raised before the District Judge. 

I must hold, therefore, that the Dis* 
triot Judge has not acted without juris¬ 
diction or in an irregular exercise of 
jurisdiction. Ho has decided, and had 
jurisdiction to decide, that the petitioner 
ceased to be a member on 21-9-1925, 
aud his decision is final. 

1 must, therefore, dismiss the petition 
with costs. 

Petition 
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Phillips and Madhavan Naik, JJ. 

Telikich erld Kandalai Veiikat arama- 
mijacharyulu —Appellant. 

v. 

Telikicherla Kandalai Appalacharyuliv 
and others —Kespondents. 

Letters Patent Appeal No. 2G of 1925, 
Decided on 19th February 1926, from 
the judgment of Devadoss, J., D/- 18tb 
September 1924, in Second Appeal 
No. 582 of 1922. 

% 

(а) Evidence Act, S. Go — Facts entitUng yartlee 
to give secondary evidence pointed out. 

Evideace as to a statement made by tlie exe¬ 
cutor under the Will as to the same having been 
burnt is admissible as justifying a party in gWing 
secondary evidence of the Will : Tlie Queen v. 
Braintree (120 E. R. 827) and TJie Queen v. 
Kenllu orth (115 E.R. 631). Rel. on. [P. 1004, C. 1] 

(б) Practice — Evidence—Appellate Court. 

Appellate Court will interfere with decision as 
to admissibility of evidence to prevent a clear 
miscarriage of justice. [P. 1004, C, 2 ] 

(c) Evidence Act, S. 6 —Evlderice forming basis 
of certain action Is admissible — Evldeyice — Hear- 
say evidence. 

Under the Evidence Act hear>ay evidence is 
inadmissible to prove a fact which is deposed to 
on hearsay, but does -not ueceasarily preclude 
evidence as to a statement having beou made 
upon which certain action was taken or certain 
results followed. [P. 1004. C. 2] 

fd) Civil P, C., S. 103 —Finding of lotccr appel¬ 
late Court baied on inadmissible evidence—Fresh 
fiiuUng should be called for. 

If the second appellate Court considers the 
finding of the lower appellate Ccurt to be 
uusatisfaLtory because it was based ou inadmis¬ 
sible document, a fresh finding on the rest of the 
evidence should be called for. [P. 1005, C. 1] 

P. V. Vallacharyidu-^ttiT Api^ellant. 

C. Kama Ixao —for Hesix)udants. 

Judgment. —In this case one of the 
incidental questions at issue was whether 
one Lakshminarasamma had autliority 
to adopt the 3rd defendant's father. The 
authority is said to have been given unaer 
a registered Will of lti73 and it has been 
found that the adoption actually took 
place in 1897. No specific issue was 
framed as to the validity of the adoption, 
the only issue on the i>oint being the first 
issue: 

Is the plaintiff the next r«;\ers.iouer entith-d to 
sue ar has LakshminarasAmma adopted . 

The frame of the issue is such that the 
question raised is as regards the factum 
of the adoption rather than its validity. 
The validity having been questioned the 
defendants sought to prove the Will b\ 
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secondary evidence. A registration copy 
of the Will was produced and was admit¬ 
ted in evidence and marked as Ex, XIII 
' subject to proof. These words subject 
to proof ” apparently mean subject to 
\ proof that the defendants are entitled to 
adduce secondary evidence. Accordingly 
D. W. 3 was examined and he stated 
':that at about the time the adoption deed, 
Ex. Ill, was drawn up he saw a registra¬ 
tion copy of the Will in the hands of one 
Eoddayacharlu, a brother of the widow 
and the father of the adopted boy, and 
that when he questioned Doddayacharlu 
the latter said that the Will had been 
burnt. The District Munsif did not 
expunge Ex. XIII from the record and 
apparently it was never rejected until 
the District Munsif pronounced his judg- 
ment. He then held that the loss of the 
original had not been proved and that 
Ex. XIII was inadmissible in evidence. 
In appeal the Subordinate Judge held 
that the defendants had shown sufficient 
reason for the production of secondary 
evidence. He states : 

I am really disposed to consider that the state¬ 
ment of D. W. 3 to Doddayacharlu having said 
at the time Ex. Ill came into existence that the 
original Will was lost is entitled to be regarded as 
sufficient basis for letting in evidence about the 
Will for admitti^ig Ex. XIII as such evidence. 

Under S. 05 of the Evidence Acfc 
secondary evidence may be adduced when 
the original has been destroyed or lost, or 
when the party offering evidence of its 
contents cannot, for any other reason not 
arising from his own default or neglect, 
produce it in reasonable time. This state¬ 
ment of D. W’. 2 even though it is mere 
liearsay evidence as to tlie loss, may be 
treated as oh'ering reason for holding that 
the original could not be produced in rea 
aonable time. Doddayacharlu was the son 
of the executor under the Will, brother 
of the widow, and the father of the 
adopted boy, and consequently _ was a 
person in whose custody the Will was 
likely to be. When he said that the 
original had been burnt, that afiorded 
very good ground for supposing that any 
attempt to cause its production ‘'vould 
Ibe wasting the time of the Court. Simi¬ 
lar evidence was held to be admissible in 
The QaeeJiv. Braintree (l) where it was 
held that when enquiries had been made 
from parties who are likely to have the 
document in their possession the answers 
of such parties to the enquiries ^were 

( 1 ) 120 E. R.’ 327. 
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admissible, although the parties them¬ 
selves were not called, and that although 
such evidence might not be admissible as 
evidence on the main issue, it would be 
admissible upon the preliminary enquiry 
whether a proper search had been made. 
Similar evidence was acted upon in The 
Queen v. Kenilworth (2) where it was held 
that the trial Court must exercise its 
own judgment as to the reasonablenes 
of the search and that in appeal the 
decision thereon could not be interfered 
with. • . 

It is contended for the respondent on 
the strength of Harripriu JDehi v. ItuJc~ 
mini Dehi (3) that it was the trial Court 
alone that could come to a conclusion on 
this point and that the Subordinate 
Judge should not have interfered with its 
discretion, but in that case it was held 
that interference would be allowed in 
order to prevent a clear case of miscarri¬ 
age of justice. Here we have the fact 
that until the trial was concluded the 
defendants werd under the impression 
that secondary evidence was admissible 
for Ex. XIII bad been admitted and filed 
as an exhibit and the Court had not 
subsequently rejected it as evidence. The 
defendants, therefore, had no opportunity 
of adducing'other pi’oof of their case and 
were seriously prejudiced by the District 
Munsif’s procedure. This would bo suffi¬ 
cient to justify the appellate Courts 

interference. 

' Two other English cases were relied on 
by the respondents The King v. Gastleton 
(4) and The King v. Benio (6) but m both 
these cases the decisions went upon the 
question of whether there was sufficiency 
of evidence to prove proper enquiry.' 

Under the Evidence Act hearsay evi¬ 
dence is inadmissible to prove a fact 
which is deposed to on hearsay, but does 
not necessarily preclude euidence as to a 
statement having been made upon which 
certain action was taken or certain results 
followed. 

Although the evidence of P. W. 3 can¬ 
not be held to prove the actual loss of 
the document, it is something upon which 
a party may act in concluding that fur 
ther search for the original document is 
useless. That is t he view taken by 

”(2) ri5 E. R. oTlT” ^ 

(3) [1892] 19 Cal, 433=19 I. A. 79=6 Sar. itf 

(P. C.). 

(4) 101 E. R. C30. 

(5) 10 E. R. Sv4. 
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Subordinate Judge and there seems to be 
DO reason why his finding should not be 
accepted in second appeal. 

Apart from that, the learned Judge in 
second appeal has stated that the judg¬ 
ment of the Subordinate Judge is based 
entirely on a document inadmissible in 
evidence, but he has overlooked the fol¬ 
lowing statement in the Subordinate 
Judge’s judgment : 

Even if ifc were uot so I should hold that there 
is in this case presumptive evidence about the 
loss. 

In saying so he apparently considers 
that secondary evidence would be ad¬ 
missible under S. 64 although the actual 
loss of the document is excluded, there is 
evidence that adoption took j^lace and 
was all along treated by the family as 
valid during the whole of the lifetime of 
the adopted son and the validity was 
admitted by the brother of the testator, 
and, apparently, the Subordinate Judge 
was of opinion that the validity had 
been proved without Ex. XIII ; because 
he say a : 

If Lakshminarasamma was opculy holding out 
shat she had made au adoption, aad if the adop¬ 
ted son was in possession of the property of the 
adoptive father, unless the plaintiff was perfectly 
well aware that the adoption was duly and valid- 
Iv made he would have sued long ago for a 
declaration. 

This aspect of the case has not been 
considered by the learned Judge who 
heard the second appeal. We think there¬ 
fore that both on the ground that the 
Subordinate Judge ^^'us of opinion that 
the necessary proof had been given to 
justify the production of secondary evi¬ 
dence, and that the validity’ of the adop¬ 
tion had been otherwise proved,' the 
finding is one which should not be inter¬ 
fered with in second appeal. If the 
jfinding were deemed to bo unsatisfactory 
because it was based ou an inadmissible 
document a fresh finding on the rest of 
the evidence could ll%V8 been called for, 
more especially in view of the fact that 
the procedure of the District Munsif liad 
seriously prejudiced the defendant. 

As we consider that the finding of the 
Subordinate Judge should he accepted, 
wo must allow this appeal and restore 
the judgment of the Subordinate Judge 
with costs both Iiere and in second 
appeal. 

Appeal alhived. 
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PHITiLIPS AND MaDHAVAN NaIR, JJ.- 

Sankuiini Variar and anotkei —Oouii" 
ter-Petitioners—Appellants. 

V. 

% 

Vasivdevan Nambudripa-ci and others — 
Petitioners—Respondents. 

Appeal No. 382 of 1925, Decided ou 
lObh March 1926, from the order of the 
Sub-J., South Malabar in E. P. No. 207' 
of 1925. 

^ Civil P. C., S. 1‘15— -S’, 145 applies only in 
the case of surety for payment of money under 
Coxi,rt's order — Surety to produce property at¬ 
tached—Default in producing property — Surety 
bond can be enforced apart from S. 145 by way of 
execution. 

The liability uuder S 145 attaches only in the 
case of a person who is “ surety” for the payment 
of any money under an order of the Court and 
not a surety liable to pay owing to default. But 
where the surety undertakes to produce certain 
property of the judgment-debtor attached in exe¬ 
cution of iv decree, or in default to be liable for 
its value the security bond can be enforced 
by way of execution apart from the provi¬ 
sions of S. 145; (42 AIK 15S (P. C.), Foil.) 

Although the case does not come within the 
terms of S. 145. the Court has the inherent 
power to enforce its bond without recourse to a 
suit- [P. lOOd. C. 2 ; P, 1007, C. l] 

T. M. Krishnaswaini Aiyar and T. S. 
Anantaravian —for Appellants. 

C. V. AnanCakrishna Aitjar, N. Rama 
Aiyar and K. R. Narayana Aiyai —for 
Respondents. 

Phillips, J . lu this case some pro¬ 
perty consisting of machinery and other 
things belonging to the judgment-debtor 
was attached and was proclaimed for 
sale. The sale was adjourned, and the 
apiiellants and two others executed a 
suiet^ bond undertaking to produce the 
property when called for. This -was ou 
tlia 3rd of duly 19-24. -Tue sale was pojted 
for -ist November 1924, and was ad¬ 
journed to 19th December 1924, and tlieu 
bo 16th January 1925. and ou ouch occa¬ 
sion It was adjourned because the decree- 
holder granted time on receipt of certam 
sums from the judgment-debtor. The 
sale was again adjourned to iGbh March 
lJ-5, and the sureties failed to produce 
the property and consequently the sale 
^uld not take place. The decree-holder 
then put in a ,H3titioa K. P. No. -97 oi 
19-5 to enforce the liability of the sure- 
ties by a warrant of ari-est. 

The Subordinate dndge has found that 
the sureties have committed default aud 
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has ordered that if they do mot produce 
the attached articles or their value as 
per the bond a warrant 'of arrest will 
issue. Two of the sureties now appeal 
.against this order and state that although 
they did not produce the property -it was 
available in the factory close to the Court" 
house, and that therefore they should not 
be deemed to have committed default. It 
is also alleged that in July 1925, an in~ 
"terim Receiver was appointed to take 
charge of the iudgment-debtor's proper¬ 
ties, as he had been declared an insolvent, 
and that when the sureties applied to the 
insolvency Court that Court refused to 
allow them to remove the property. This 
latter contention is beside'the pointi be¬ 
cause on 16th March 1925, when the pro¬ 
perty was not produced, no ciuestion of in" 
solvency had arisen, and the sureties were 
mot prevented from producing the property. 
It does not appear that they even informed 
the officer conducting the sale that the 
properties were available close at hand, 
and even if the pressing machines' in the 
tile factory could not be easily moved the 
re-st of the property was easily transport¬ 
able. The sureties had therefore no ex¬ 
cuse for the non-production and must be 
deemed to have committed default and 
forfeited their bond on 16th March 


1925. 

The next question, which is the 
important one, is whether the Subordi 
nate Judge had power to proceed against 
the sureties in execution. The appl- 
lants rely on a case reported in 
Venlcatagiri v. Sura Krishna Beddi U; m 
which it was held that the 'only remedy 
open to the decree-holder was to get the 
bond assigned by the Judge and to sue 
upon it. I have looked at the papers m 
-this case and the facts are almost iden¬ 
tical with the facts of the present case, 
and if that case is to be followed this ap¬ 
peal must be allowed so far -as execution 
is concerned. In another case Komma^ 
reddi Subhareddi v-^ Teemyya 

Tata (2) Sadasiva Aiyar. J. held the view 

that the bond could not 
execution, whereas Spencer, ' 
contrary view. The view of the latter 
•Tudge is also in aceordance with the 

jndgment of a single Judge of the Allalm- 
bad High Cour t reported m Ma^a 
'“(T) 39 M.Tj.J. 472=1*2 -L.W. 329—60 T. 

C. 134=(1920) 1\I.W.N. 784 

(2) [1919] 9 L.W. 476=52 I.C. 410—(1919) 

M. W.N. 219. 


Prasad v. Pearey Lai (3). The respondent, 
however, relied chiefly on a decision of 
the Privy Council reported in Raj 
Raghubar Singh v. Jai Indra Bahadur 
Singh (4). The facts in that case are not 
quite the same as those here; for under 
the surety bond there under consideration 
the sureties undertook no personal liabiP 
ity but offered immovable property as 
security. It was held that S. 145 
could have no application but neverthe¬ 
less, their Lordships held that the secu¬ 
rity could be enforced by the Court mak¬ 
ing an order upon an application to which 
the sureties are parties. The reason given 
for this is as follows : 

It is suggested that they (viz., the sureties) are 
bound to the Court. But the Court is not a 
judicial person. It cannot be sued. It cannot 
take property, and as it cannot take property it 
cannot assign it. It remains, therefore, that here 
is an unquestioned liability, and there must be 
some mode of enforcing it. 

They conclude by saying fchat ifc can be 
enforced by an order of Court; to which 
the sureties are parties. This is certainly 
authority for the proposition that, al¬ 
though the case does not come within the 
terms of S. 145, the Court has the in¬ 
herent power to enforce its bond without 
recourse to a suit. In the present case, 
it is contended that S. 145 is applicable 
because the sureties had become liable 
under Cl. (o) for the payment of any 
money under an order of the Court in any 
suit or in any proceeding consequent 
thereon. This contention must be nega¬ 
tived; for the liability under S. 145 at¬ 
taches only in the case of a person who 
is “ surety ” for the payment of any 
money under an order of the Court and 
not a surety liable to pay owing to de¬ 
fault. In this case there was no order of 
the Court directing payment of any 
money by the judgment-debtor and conse¬ 
quently the sureties were not sureties for 
such payment. It is on this view of the 
question that the case ‘of Rajah of Ven' 
katagiri v. Sura Krishna Reddi (l) was 
decided, but that ease was decided with¬ 
out any reference to the decision of the 
Privy Council referred to above, accord¬ 
ing to which it would appear that the 
Court has inherit power to enforce a 


curity bond. 

It has always seemed to me anomaioi^ 
lat, when the Court has granted indul- 


[3) [1921] 19 A.L.J. 247=62 I^. ^ . 

(4) [1919] 42 All. 158=55 I.O. 550—46 I.A. 

228 (P.C.). 
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gence to the jndgment-debtor upon terms, 
that Court should not be able to enforce 
those terms without recourse to a sepa* 
rate suit. If the security had not been 
furnished, the property would have re¬ 
mained in the custody of the Court and 
would have been available for sale at any 
moment. The sureties having undertaken 
to produce the property or in default to 
be liable for its value, they cannot evade 
that liability. It would bo a very round¬ 
about proceeding to compel either the 
Court or the decree-holder, both of whom 
have been prejudiced by the conduct of 
the sureties, to proceed by way of % sepa¬ 
rate suit. In accordance, therefore, with 
the principle laid down in Maj Itaghubar 
Singh v. Jai Indra Bahadur Singh (4), I 
would hold that the security bond can be 
enforced by way of execution apart from 
the provisions of‘S. 145. The lower 
Court’s order directing process to issue is 
therefore correct, but in view of the 
circumstances of the case the value of 
the property ordered to be produced in 
Court, viz., Rs. 11,061, appears to be 
excessive. The property is still available 
for sale in the hands of the Receiver in 
order to discharge the judgment-debtor’s 
debts and,, therefore, the loss o the other 
creditors is practically nil. The decree- 
holder has, however, to suffer, because 
instead of realizing the full amount of his 
decree at once be may be compelled to 
receive only a proportionate share of the 
assets of the judgment-debtor, who is now 
an insolvent. He has, therefore, been pre¬ 
judiced to that extent and, consequently, 
the amount which should be produced by 
the sureties is the decree amount to¬ 
gether with interest up to date of pro¬ 
duction. 

The lower Court’s order will, therefore, 
be modified by ordering the sureties to 
produce the property or Rs. 3,007-2-8 
together with interest at 6 per cent, from 
16th April 1925 to the date of produc¬ 
tion, Time : one month from this date. 
As the appellants have substantially 
failed on the main question, they must 
pay the 1st respondent’s costs in this 
appeal. 

Madhavan Nair, J. —I agree and 
have nothing to add. 

Order modified. 
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Spencer, J. ,, 

Vadlamudai Brahmayya —Plaintiff-— 
—Petitioner, 

V. 

Guntur Municipal Council —Defen¬ 

dant—Respondent. 

Civil Revision Petition No. 1009 of 
1924, Decided on 30th March 1926, from 
the decree of the Principal Dist. Munsif 
Guntur, in S. G. S. No. 1031 of 1923, 

{a) Mqdraa District Municipalities Act, (1920), 
S. 82 (2)— liuildlng in existence only for part of 
year—Fact tinmatertal in arriving at gross 
annual rent. 

The annual value of buildings, which are iu 
existonoe for only a portion of the year, cauuot 
be arrived at by distributing the gross rent for 
the period during which they are in existence 
over the period for which they are assessed. 

[P. 1007, C. 2] 

(6) Madras District Municipalities Act, (1920), 
S. *87— Vacant house — Quare. 

Whether an unconstructed house can be said 
to be vacant within the meaning of S. 87. 

[p. looe c, 1] 

T. Ramaahandra Bao —for Petitioner. 

C. Sambasiva Bao —for Respondent. 

Judgment. —The question for decision 
is whether the annual value of buildings 
which are in existence for only a portion; 
of the year can be arrived at by distri¬ 
buting the gross rent for the period 
during which they are in existence over 
the period for which they are assessed.! 

I am of opinion that S. 82 (2) of Act Vl 
of 1920 does not permit this. It declares ;l 

The annual value of land and buildings shall 
be deemed to be the gross annual rent at which 
they may reasonably be expected to let from 
month to mouth or from year to year. 

The words “ gross annual rent ” and 

reasonably be expected to let ” do not 
permit the valuation to be fixed with 
reference to a shorter period than one 
year. H. 15 in Sch, 4 provided for the 
exemption of buildings which are first 
completed or occupied within the last 
two months of a half-year. It is a rule 
of thumb which does not work in every 
case to a nicety so as to adjust the tax 
to the exact circumstances of every case. 
But so is the case also with profession 
tax and tax on vehicles. The practice 
of a profession or the ownership of a 
motorcar for over 60 days iu any half- 
year makes the individual liable to pay 
tax.for the full half-year. 

This is not a case in which there is a 
claim for a vacancy remission, so that 1 
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do not decide whether an unconstructed 
house can be said ti) be vacant within 
the meaning of S. 87 because the site is 
unbuilt upon. 

I am of opinion that the learned Dis¬ 
trict Munsif was right in thinking that 
-the Guntur Municipal Council was acting 
within the authority of the Act in cal¬ 
culating the gross annual rent upon the 
rent at which the plaintiff's house might 
be expected to let, irrespective of the 
fact that it actually was not in exis¬ 
tence for the whole year. The civil 
revision petition is dismissed with costs. 

Petition dismissed. 
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Devadoss and Waller, JJ. 

Raja Rao and another Petitioners. 

V. 

Rmperor —Opposite Party. 

Criminal Revisions Nos. 711 and 712 
(f 1025 and Criminal Revision Petitions 
^os. 584 and 585 of 1925, Decided on 6th 
invil 1926, from the orders of the Dist. 
dag., Coimbatore, in Criminal Appeals 

■5os. 18 and 19 of 1925. 

A CrivilnalP.C.,S. ^16~Court holding 
tminarv enquiry under S.m-Persons affected 
annot claim to cross-examine witnesses. ^ 
What a Court has to decide under S. 476 is (a) 
vhether an ofience of 

appears to have been committed, (b) whether it 
s e^edient in the interests of justice that it 

hould be further enquired into. 

Li-rive at a decision the Court may, if it thiuLs 
it hold such preliminary enquiry, as it considers 
'Lssarv The nature, method and extent of 

;he preliminary enquiry are, entirely ^ 

1 - Thft ©nauiry need not be such o*s to 

S the Cou^rtha? an ofience actually has 

“fen'^coinmitted but merely that au^^ofteuce 

i^Cou“rt*°ho'irs s^ch “au”^quiry. the persons 

:,atst\vtm » is oarrlea on 

Trri 92 rJ^. ■ cp. loos, c. 

X S Jayaravia Aiyar and P, 
Kuppanna Rao-iov Petitioners. 

V. L. Ethiraj —for the Crown. 

Waller J. —The petitioners seek to 
revised the order of the District 
Magistrate, Coimbatore, dismissing their 
appeals under S. 476 (B). Criminal Pro¬ 
cedure Code. They were witnesses for 
Crown, in O. C. No..l34 of 1925 on 

file of the Sub-Magistrate Dhara 

irain. That case ended m the dis- 
large of the accused. The Sub-Magis 
ate held a preliminary enquiry under 


S. 476, Criminal Procedure Code, and 
ordered complaints to be filed against 
the petitioners before the 1st Class Magis*^' 
trate at Erode. * 

Mr, Jayarama Aiyar's main ground of 
complaint is that his clients were not 
allowed to cross-examine the witnesses- 
who gave evidence against them at the 
preliminary enquiry. He conceded that 
a Magistrate is under no necessity to 
hold any enquiry at all, but contends- 
that if be does decide to enquire, the- 
enquiry must be what some of the ^deci¬ 
sions on the point describe as' a ‘real 
enquiry By that expression is, I 
understand, meant an enquiry at which 
the future accused is entitled to be pre¬ 
sent, to cross-examine the witnesses 
against him and even (vide Ganeswar 
Paharaj v. Emperor (l) to produce evi¬ 
dence in his defence. I venture to doubt 
whether anything of the sort was in¬ 
tended by the legislature. What a Court 
has to decide under S. 476 is (a) whether 
an offence of the kind contemplated 
appears to have been committed, (b) 
whether it is expedient in the interests 
of justice that it should be further 
enquired into. In order to arrive at a 
decision the Court may, if it -thinks fit, 
hold such preliminary enquiry, as it 
considers necessary. The nature, method 
and extent of the preliminary enquiry 
are, it seems to me, entirely at its dis¬ 
cretion. The enquiry need not be such 
as to satisfy the Court that an offence 
actually has been committed but merely 
that an offence appears to have been^ 
committed. What Mr. Jayarama Aiyar| 
asks for and some of the rulings a^oted 
grant is the equivalent of a full dress 
trial, which cannot, I think, have been 
in the mind of the legislature. 

This is the view taken in Abdul 
Ghafur v. Raza Rusain (2). Other 
Allahabad cases have been cited to tne 
contrary effect, bub they have not con¬ 
sidered the above ruling and none ot 
them appears in the authorized reports- 
The latest Madras decision is reporteu 
in Perumalla Venlcatasuhbiali, In re. U;, 
where it was held that, in the particular 
circumstances the party should a\ e 

been given an opportunRy_to_cro^s_- 


( 1 ) 

(2) 


!1] 6 Pat. L. J. 146=2 
. C. 842={1921) P.__ H. C. C. 


J. 231. 

(3) A. I. R. 1923 Mad. 228. 
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witnesses against him. With 
great respe^ot I prefer the Allahabad 
view above referred to. I cannot believe 
that the law intends that a Court which 
has complete discretion to refuse to hold 
any enquiry at all must, if it holds an 
enquiry, issue notice to the party and 
give him the equivalent of a full dress 
trial. 
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Devadoss and Waller, JJ. 

Nagaramhilli Tonkya —Complainant 
Petitioner. 


Malta, Jagannatha and others 
cused—Respondents. 


Ao- 


The enquiry that many of the rulings 
prescribe seems to me to go far beyond 
, the essential requirements of S. 476. As 
I have pointed out above, it is not neces* 
sary to find anything more than that an 


Criminal Revision Ko. 772 and Crimi¬ 
nal Rev. Petition No. 635 of 1925, Deci¬ 
ded on 9th March 1926, from an order of 
the 2nd Cl. Mag., Sompeta, D/- 20th 
November 1925, in C. G. No. 200 of 1925. 


offence appears to have been committed, 
which ought to bo enquired into further. 
I think that Mr. Jayarama Aiyar’s first 
objection is groundless. His final request 
shows the complete undesirability of the 
procedure which he has been advocating. 
He asks for a transfer of the cases outside 


(a) Criminal P. C., S. 5^47—“ Upon any day 
appointed for the appearance of the accused *’ does 
not mean any time before the close of the day. 

There is nothicg in the section which would 
justify the construction that the words “ upon 
any day appointed for the appearance of the ac¬ 
cused,” etc.’ mean any time before the close of 
the working day. [P. 1010, C. 1] 


Coimbatore District on the ground that 
the District Magistrate has expressed 
a strong opinion on the merits. He 
has no legitimate cause for complaint. 
The appeals were argued on the merits 
at great length. Petitioners invited the 
opinion of the District Magistrate and 
cannot complain why they have been 
given what they asked for. If the correct 
procedure under S. 476 were that advo¬ 
cated by Mr. Jayarama Aiyar a discus- 


Criminal P. C.. S. 2^7--Object of S. 247 is 
to prevent cotnplainant from being dilatory. 

The object of S. 247 is to prevent the oomplaiu- 
anb from being dilatory iu the prosecution of the 
case, and if he does not care to be present when 
the case is called on, the accused is entitled to an 
acquittal unless the Magistrate chooses for rea¬ 
sons he thinks proper to adjourn the case. 

[P. 1010 . C. 1] 

^ (c) Criminal P. C., S. 247— Complaltiant*s 
vakil present —Section is not sufficiently com- 
plied with. 

The presence of the complainant’s vakil alone 


sion of and decision on the merits would 
be inevitable in every case. My own 
view is that the preliminary enquiry 
under that section should be of a nature 
merely to satisfy the Court that an 
offence *’ appears ” bo have been com¬ 
mitted. Nothing more is necessary and 
a long discussion of a decision on the 
merits is as undesirable as it is un¬ 
necessary. 

I see no reason to suppose that the 
Magistrate before whom the complaints 
have been presented have been inffuenced 
by the opinion of the District Magistrate. 
Tho petitions are dismissed. 

Devadoss, J.—I agree. 


is not sufficient compliance wich the require¬ 
ments of S. 247. A complainant cannot be repre¬ 
sented by a pleader in order tc take away the 
jurisdiction of the Magistrate to proceed under 
S. 247. [P. 1010, C. 1] 

(d) Criminal P. C., S. 247—Cofn^>2at»iani ofc- 
sent at the time the cuiO was taken up—Magistrate 
can proceed under S. 247. and Is not bou7id to 
wait til! the close of (he day. 

The abseuce of tho eomplaiuaut at the time 
when the case is taken up for hearing is suffi¬ 
cient to justify the Magistrate in dealing with 
the case under S. 247. and acquit the accused, 
and the Court is not bound to wait till the close 
of the day to see, before proceeding under S. 247 
whether the complainant appears : Cr. P. C, 
So. 220 of 1025. Diss. from ; 7 Mad. 213, Foil. 

K, Bhashijavi Iyengar —for Petitioner. 
K. N. Ganapathi Iyer —for the Crown. 


Petitions dismissed, Dcvados*. J, This is a petition to 

revise tho order of acquittal passed by 
the Second Class Magistrate of Sompeta 
under S. 247 of the Criminal P. C. It is 
, contended by Mr. Bhashyam Iyengar for 

■ the petitioner that the complainant-and 

. ^is witnesses appeared at 11-30 a. M. on 

the date fixed for the trial of the case and 
the Magistrate acted illegally lu acquit¬ 
ting the accused on the ground that the 
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complainant; was absent; and fchafc the 
appearance of the accused on the date is a 
sufficient compliance with S. 247. The 
question is whether the absence of the 
complainant at the time when the case 
was taken up for hearing was sufficient 
to justify the Magistrate in dealing with 
the case under S. 247. That section is 
in these terms: 

If the summons has baen issued on complaint, 
and upon the day appointed for the appearance 
of the accused, or any day subsequent thereto lo 
■Nvhich the hearing may be adjourned, the com¬ 
plainant does not appear, the Magistrate shall 
notwithstanding anything hereinbefore con¬ 
tained, acquit the accused, unless for some rea¬ 
son he thinks proper to adjourn the hearing of 
the case to some other day. 

The section makes it obligatory upon 
the Magistrate to acquit the accused if 
the complainant does not appear unless 
he thinks proper to adjourn the hearing 
of the case to some other day. The con¬ 
tention is that it is sufficient if the com¬ 
plainant appears at any time during the 
day, and that “the day” means the ordin¬ 
ary working hours of the Court, i. e., 
from 11 A. M. to 5 P. M. If the conten¬ 
tion is to hold good, it would mean that 
the Magistrate has to wait till 5 P. M. 
before dealing with a case under S. 247. 
There is nothing in the section which 
would justify the construction that the 
words “ upon any day appointed for the 
appearance of the accused, ” etc., mean 
any time before the close of the working 
day. 

In O. 9, R. 8 o£ the Civil P. C., the 
wording is: 

Where the. . - . plaintiS does not appear when 
the suit is called on for hearing, the Court shall 
make an order that the suit be dismissed, etc. 

Prom this it is clear that the plaintiff 
should be present when the case is called 
on for hearing. The object of S. 247 is 
to prevent the complainant from being 
dilatory in the prosecution of the case, 
and if he does not care to be present 
when the case is called on, the accused 
is entitled to an acquittal unless the 
Magistrate chooses for i*easons he thinks 
proper to adjourn the case. It may, no 
doubt, appear to be a hardship that a 
complainant who was present from 
11 A. M. to 4-30 P. M. should have his 
case dismissed if he happens to be away 
for a few minutes when the case is taken 
up ; but the question is not whether 
there is hardship or not, but what is the 
meaning of the section. The complain¬ 
ant is bound to be present on he date to 


which the case is posted; aud if he wants 
to be absent during any portion of the 
day he should take the Court’s j^ermis- 
sion for doing^so. But, if he does not do 
so; he does so at his risk. It is suggested 
that such a construction would entitle 
the Magistrate to dismiss'a complaint 
under S. 247 even after the prosecution 
case is closed and before he delivers Judg¬ 
ment. No doubt, it would be so r but 
that is not a ground for giving a con¬ 
struction to a section different from 
what the clear words would justify. 

The presence of the complainant’s 
vakil alone is not sufficient compliance 
with the requirements of S. 247. In 
civil cases the presence of a party’s vakil 
is considered as the appearance of a 
party. But in criminal cases, except 
where the Court dispenses with the per¬ 
sonal attendance of the accused and 
allows him to appear by a pleader or 
agent, his presence is essential. A com-j 
plainant cannot be represented by al 
pleader in order to take away the juris¬ 
diction of the Magistrate to proceed 
under S. 247. Where a vakil appears 
for the complainant, it is not likely that 
the Magistrate would dismiss the com¬ 
plaint under S. 247 ; for the vakil would 
represent to the Court that his client is 
unavoidably absent or that he has just 
gone out of the Court house for a very 
proper purpose. 

This case has been referred to a Bench 
by Wallace, J., by reason of the view 
taken by Jackson, J., in Cr. R. C. No. 229 
of 1925. In that case Jackson, J., held 
fchafc S. 247 musfc be strictly interpreted 
and the appearance of the complainant 
during any portion of the day was suffi¬ 
cient compliance with S. 247. With 
great respect, I am unable to agree with 
that view. We should not consider the 
hardship fchafc may be caused to the com¬ 
plainant in construing the section. In¬ 
structions may be given to Magistrates 
not to dismiss cases under S. 247 unless 
they are satisfied that the complainant 
is keeping out of the way, and to wait for 
a reasonable time to enable the com¬ 
plainant to appear, but the absence of 
such instructions would not be a ground 
for giving a forced construction to the 
very clear words of the section. The 
view of Jackson, J., is opposed to the 
view taken by Hutchins, J., in Kuttiyah 
V. Pari Makri (l). Thftrfl thp learn^ 
(11 [1384] 7 U%i.3o6. 
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sJndg© overruled the contention that the 
Magistrate should wait till the close of 
the day before he could act under S. 247. 

It is next contended that, on the 
merits, the petitioner is entitled to have 
the order of the Magistrate set aside. 
The petitioner appeared with bis wit¬ 
nesses at 11“30 a. m. and it is alleged 
that the case was taken up and dismissed 
five minutes before the appearance of the 
complainant. Though the Magistrate 
could very well have waited for a short 
time, it cannot be said that the order of 
the Magistrate is illegal. He acted with¬ 
in his powers, and when the order is not 
illegal it would not be right for this 
Court to interfere with it. Though the 
conduct of the accused was not all that 
could bo desired, yet I do not think it 
would be right to set aside the order of 
the Magistrate in a case of this kind. 
The petition is dismissed. 

Waller, J. — This petition raises a 
question as to the construction of S. 247, 
Criminal P, 0. A summons case was 
called on for hearing. The complainant 
not appearing, the Magistrate acquitted 
the accused under S. 247. Later on in 
the day the complainant put in an ap¬ 
pearance. It is now argued on his be¬ 
half that as he appeared on the day to 
which the case had been adjourned, the 
Magistrate had no jurisdiction to acquit 
the accused; in other words, that a Magis¬ 
trate cannot act under the section before 
the Court day has closed. 

There is direct authority to the con¬ 
trary ; vide, Rdngascirni Ayyaugav v. 
Narashnhuhi Nayak (2) amd Kuttiyali v. 
Pari Makri (1). The earlier of these 
two rulings, which date back over 
40 years, following a still older decision of 
the year 1874. So far as I am aware 
the view that had prevailed for over - 
50 years was not questioned till it was 
dissented from by Jackson, J., last year 
in Criminal R. G. No. 229 of 1926. With 
great respect, I am unable to follow his 
line of reasoning. He appears to think 
that there is something in the section 
that prevents a Magistrate from taking 
up a particular case twice on the same 
day : that, in fact, a Magistrate cannot, 
if a complainant does not appear in the 
morning, adjourn the case till the after¬ 
noon. I ean myself see nothing in the 
section that prevents a Magistrate from 

5? dmng^ Indeed. I thin k that, as a rule 
< 8 ) [ 1884 ] 7 Mad. ---.. 


he would be well advised to give a com¬ 
plainant, whose ease is called on early 
in the day. some latitude before he deci¬ 
des^ to apply S. 247. If, however, he 
decides to act at once, when a complain¬ 
ant fails to appear on his case being 
called on, I am of opinion that he has 
jurisdiction to do so and that he is not 
obliged to wait till the close of the Court 
day before doing so. I agree, therefore, 
in dismissing the petition. 

Petition dismissed. 
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Krishnan, J. 

R. Pethn Naidn Plaintiff—Petitioner 


V. 


Chuna Lakshmana Pillai —Defendant 
—Respondent, 

Civil .Revision Petition No. 809 of 
1924, Decided on 22nd March 1926, from 
the decree of the Sub-J., Mayavaram, in 
S. C. S. No. 1053 of 1923. 

P’ ^^—G-arnUhec can show 
that nothing is due when the question is not al¬ 
ready decided. 

Where the garnishee denies the debt but no¬ 
thing is done regarding it and the Court merelv 
records the fact and directs the debt to be sold 
but the existence of and the amount of the debt 
were at no time in ‘issue. 

\ “‘I®’' bad not 

toe efleot of barring the garnishee from showing 

.subsequently that no debt is due * 17 / Ti 7 

[P. loufe.Tj 

C. A. Seshaffiri Sastri—for Petitioner, 
it. P. haman Menon —for Respondent, 

^ • J ^ ent —The garnishee no doubt 

denied the debt but nothing was done 
regarding It ; the Court merely recorded 

the fact and directed the debt to be sold 

The existence of and the amount of the 

debt were at no time in issue This 

laSiMter v Mo,deen Pitchai (1) where 
learned Judges say “the whole matter 
was in issue in the execution and garni- 

debt has. therefore, not got the effect of 
barring the garnishee from showing sub¬ 
sequently that no debt is due. This is the 
only^oint taken. The petition isd,> 


dismissed. 


a) 
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Krishnan and Venkatasubba 

Eao, JJ. 

{Sri Mahant) Paramananda Das 
Goswami —Plaintiff—Appellant. 

V. 

Badliakrisluia Das and others —Defen¬ 
dants—Eespondents. 

Appeal No. 445 of 1922, Decided on 
26th March 1926, from the decree of the 
Dist. J., Ganjam, in Original Suit No. 31 

of 1921. . 

5 }c Hindu Law — Secession — Mutt — Succes- 
f^lon by nomination of successor Is not hereditary 
within Limitation Act. Art. 124.—Limitation Act, 
Arts. 120 and 144. 

Where succession to a religious office is by 
nomination by the holder in office of his suc¬ 
cessor it is not a hereditary succession within 
Art. 124. Hereditary succession is succession by 
the* heir to the deceased under the law ; the 
office must be transmitted to the successor ac¬ 
cording to some definite rules of descent which 
by their own force designate the person to 
succeed. There need be no blood relationship 
between the deceased and his successor but, the 
right of the latter should not depend upon the 
choice of any indWidual. Therefore the only 
article applicable to oases of succession after 
nomination is Art. 120. Art. 144 also is not 
applicable as the claim to possession is also 
barred if the claim to office is barred under Art 
29Q 1015, O* 1, 

A.V. Visioanatha Sastri for C. Padma- 
nabka Aiyangat —for Appellant. 

A. Krislinaswami Aiyar and B. Jagan- 
nadha Doss—for Eespondents. 

V’Cnkatasubba R&o, J. The plain 

tiff filed the suit which gives rise to this 
appeal, for a declaration that was the 
lawful Mahant of the Ganga Mata Mutt 
and for recovery of properties belongmg 
to it The Mutt is situated at Pan, but 

,t owns properties of considerable-^value 
in the District of Ganjam. The District 

-ludge who tried the suit dismissed it on 
the ground that the plaintiff’s suit was 
barred by limitation. No question of 
fact was tried in the case and the 
learned Judge held that on the allega¬ 
tions in the plaint the claim was barred. 
We are not therefore concerned with the 
truth or falsity of the statements in the 
plaint but the only question is whether 
on these averments made in it the suit 
is in time or is barred. If the plaint can 
be construed as one for possession of a 
hereditary ofBce the article applicable is 
\vt l‘2i of the Limitation Act. which 
prescribes a.period of 12 years and the 


his suc- 
the a^P' 
was nob 
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suit would not he' hatred. If, on the 
other hand, the claim cannot he regarded 
as one to an. hereditary office, Art, 120, 
which prescribes a period of six years, 
applies and the suit would then be 
barred. The point to be decided is, on 
the allegations in the plaint, is this a suit 
for possession of a hereditary office ?' 

In paragraph 6 of the plaint the plain¬ 
tiff refers to the fact that the late 
Mahant Sri Madhava Das nominated him 
as his successor and wrote in his own 
hand the Guru Pranali and the Sidha 
Pranali containing the plaintiff's namo 
and handed the Pranalis to the plaintiff 
in token of his appointment of 
cessor. He further says that 
pointment is irrevocable and 
revoked by the late Mahant.' ^ 

In paragraphs 8 and 9, the plaintiff 
alleges that the 1st defendant puts- him¬ 
self forward as the successor to the late 
Mahant on the strength of a will execu¬ 
ted by the latter, the genuineness of 

which the plaintiff does not admit. He 
adds that he denies that the 1st defen¬ 
dant was nominated by the previous 

Mahant as his successor. . . ^ , 

In para. 13 he says that the 1st defen¬ 
dant’s nomination, even if true, is in¬ 
valid by reason of his own- previous 

These are the principal paragaphs 
where the plaintiff’s title to the office is 

'set out and in these he very 
his title upon nomination by the previous- 

Mahant. .u . 

In paragraph 5 he says thus : 

The pelitioner (plaiatift) is the patta Chela 

which means the ..““after the 

Chela chosen to succeed to the litutt after tbe 

And again in paragraph 7 : 

Moreover the petitioner ^ thl 

Chela fit to become the successor left behind th 

late Mahant. , ,..cr 4 . 

I do not think that the plaintiff puts 
forward in either of these two paragraphs 
any claim to a hereditary office. ^ The 
statement that he is the principal c.bela 
implies that there are other O^ielas- Why 
he describes himself as principal Gheia 
he does not explain. Ido not think it 
can be said that the allegation means 
that he occupies a particular charao 
ter, which, apart from and 
of nomination,, clothes him .y' , 

right to succeed. It is not as if he 
made an allegation that he is ‘h® wnior 
most Chela and as such entitled to 
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•succeed without the interyention of the 
previous Mahant. The reference in 
paragraph 7 to his being ‘*the only Chela 
fit” again shows that he is not relying 
upon his fillhig any definite legal charac¬ 
ter which entitles him to succeed. The 
word *fit’ connotes that he is personally 
qualified from moral and such other 
standpoints of view. 

Paragraph 15 of the plaint asks for 
the removal of the defendant and ap¬ 
pointment of a suitable Mahant, which 
means of course nob necessarily the 
plaintiff. In paragraph 16 he reiterates 
his claim that ha is the only person 
entitled according to law and custom 
of the Mutt, 

On a careful reading of the plaint, I 
find that the claim is put forward only 
■on the ground of nomination or appoint* 
menb by the previous Mahant. The 
Appellant’s learned vakil’s contention is 
that the plaint must be so construed as 
if there is an allegation that the plain¬ 
tiff, by reason of a certain legal charac¬ 
ter that he possesses, is entitled to the 
eucoession of the Mutt. This contention 
seems to be unfounded and must be over¬ 
ruled. This is, however, a minor 
contention and I shall now proceed to 
deal with the principal argument 
Advanced by him. 

Mr. A. V. Viswanatlia Sastri, the 
Appellant’s learned vakil, put his ease 
thus : 

lu the case of a Mutt, he contends, if the in* 
cumbent nominates and duly icstals his 
£Uooe68or the latter succeeds not by force of the 
nomination but by reason ot the fact that the 
heir has been irrevocably fixed who succeeds 
under the law of inheritance. 

There is a fallacy underlying this 
argument. The learned vakil relies 
upon the text of the Hindu Law which 
flays : 

As regards the property of a hermit or an 
ascetic the heirs are in their order the proprietor, 
the virtuous pupil and the spiritual brother 
and associate in holiness. (Yajnavalkya, II. 
138.) 

In the ci^se of a Chela or pupil succeed¬ 
ing to his Master there can be no diffi¬ 
culty as he is under the Hindu Law of 
inheritance the heir entitled to succeed. 
As the son is the heir of his father, so is 
the disciple the heir of his spiritual 
teacher. If, therefore, the matter stops 
there and the Chela succeeds by the mere 
reason of his being Chela, there can be 
no question that the succession is heredi¬ 
tary. Similarly if there are several 


Ghelas and, by the usage of the Mutt, 
the office is transmitted according to 
certain definite rules of descent, say to 
the seniormosb Chela, even then the 
office can rightly be said to be heredi¬ 
tary ; for it vests on the death of the 
holder, in the person designated by law 
or usage as his heir. If, however, a 
particular Chela’s title to succeed 
depends on his being preferred to the 
rest and nominated by a voluntary act 
of the incumbent it seems to me that 
such a claim cannot be described as a 
claim to an hereditary office. Such a 
nomination, it has been urged, is 
analogous to adoption ; but this position 
seems to be unsound, as though by some 
stretch of language the affiliation of a 
Chela may bo said to amount to 
an adoption, it seems difficult to 
hold that nomination of one out of 
several Chelas stands on a similar 
legal footing. If there is a single Chela 
he succeeds by virtue of his being the 
heir. When there are several Chelas 
the position is that each o^them having 
been affiliated has on this theory been 
adopted. Ex hypothesi. the particular 
Chela nominated is one of those that 
had been adopted. And is it suggested 
that nomination is equivalent to a 
second adoption ? This argument shows 
the danger of extending the fiction of 
adoption and I am not prepared to hold 
that when one out of several Chelas is 
nominated to the office, his position is 
that of an heir who succeeds under the 
Law of Inheritance. The observations 
in Achyutana7ida Das v. Jagannaih Das 
(l) were made with reference to the affili¬ 
ation or adoption of a Chela, who under 
the law, is entitled to inherit 
to the Guru and cannot have any bear¬ 
ing on the question at issue. 

The appellant's learned vakil to be 
log;,ical had to contend that although the 
nomination may be under a will of the 
late incumbent, the tranmission must be 
deemed to be in the nature of a heredi¬ 
tary succession. This shows the funda¬ 
mental unsoundness of the argument. 
Intestate succession and succession under 
a will are two distinct and entirely dif¬ 
ferent conceptions known to law. To 
say that a person who succeeds under a 
will inherits as heir is clearly a contra¬ 
diction in terms. If the successor owes 

(1) Ciyi5] '20C. \V. X. I. C. 73^=21 

C, I.. J. ya. 
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his title to nomination or appointment, 
that is, his succession depends upon the 
volition of the last incumbent and does 
not rest upon independent title, I am in¬ 
clined to the view that the office cannot, 
be said to be hereditary. In this case 
[the appellant does not rest his title on 
jhis filling a particular legal character, 
'say, that of a senior Chela who succeeds 
|to the office whether he is nominated or 
not nominated ; and his claim therefore 
is not, in my opinion, one under Art. 124 
for possession of a hereditary office. This 
is the view I am disposed to tak^ on 
principle and on the reason of the thing 
and no ca.Re that baS- been cited at the 
ua,v compels me to .take a different view. 

In Satyadeo Dass v. Santoke Dass (2) 
it was found that the idaintiff was the 
late Mahant’s only Ohtla and that in the 
putt In question a Chela succeeds if 
there bq one and if there be more than 
On© a successor is appointed by the Ma- 
hant from amongst the Obel^i?. When 
it was found that the plaintiff was the 
only Chela, it was unnecessary to discuss 
the further qirestion whether he was 
duly installed and nominated, but the 
Court for some reason discussed the evi¬ 
dence bearing on that point and found 
that the plaintiff was duly appointed. 
In the course of the judgment the word 
** hereditary ” is used in connexion alike 
with the succession of the only Chela as 
as well as the Chela preferred out of 
many. (See page 364). The learned 
vakil relies upon this ])assage but I do 
not think that from the casual use of a 
word like this such a legal inference can 
he drawn. The appellant next relies 
uj)on what may be said to be implied in 
a dictum in Siici Pevshad v. Thakut Da& 
(3). Here again there is neither a direct 
nor an indirect statement bearing on the 
question but from the use of the word 
'* hereditary ” in connexion with suc" 
cession resting upon appointment it is 
urged that the passage may be treated 
as an authority in favour of the appel¬ 
lant. I cannot agree to this. In Ra- 
qhicbhiishana v. Vidyavdf'idhi (4) there 
is an observation to the effect that 
s])iritual affiliation is analogous to 
adoi>fcion, but as I have already shown, 
rl)is is beside the point. In Achyuta 
iiaiida Das v. Jaga miath Das (l) there 

(2) [1907] 5 C. L. J. 360, 

(3) [1879] 5 C. L. R. 73. 

(1) [1910] 34 I. C. 87o, 


is a passage where it is said that the 
offiee of the Chief Mahant is here¬ 
ditary* and devolves upon the chief 
disciple of the Mahant ” who more' 
over usually nominates him as his suc¬ 
cessor." It was not intended to state 
the law in this passage and this cannot 
be availed of by the appellant. I have^ 
already referred to this case on another 
point. In Sammantha Pandara v. Sel~ 
lappa Ghetti (o) the word “inheritance" 
occurs in respect of a disciple chosen who 
succeeds to the property. This cannot?; 
warrant the inference that the learnedj 
Jydges intended to lay down that th© 
office is hereditary/ 

I do not think it worth while to dis^ 
cuss in detail Rangachariar v. Y<:gna, 
Dikskitar (6), Tiruvamhala Desikar v. 
Manikkavack aka Desikar (7) and Kaila' 
sam. Pillai v, Nataraja Th. amhiran {H) 
as the dicta ip each of the cases afford 
very little basis for the contention put; 
forward. Rajak of Palghat v. Ramanv. 
TJnni (9) has also been relied on by thei 
appellant. It was held there that ad¬ 
verse possession for over the statutory, 
period of the office of trustee against ai 
prior stance is a bar to a suit by his suc^- 
cessor. Dealing with the position of a 
stanam-bolder under the law of Malabar, 
the learned Judges said that a stacam is, 
descendible in a peculiar line of succes*.* 
sion and that each successive holder is m» 
the same position as an ordinary heir 
succeeding on intestacy. There is a state¬ 
ment in the judgment that the succession 
to mutts and stanam stands on the same^ 
footing. On the strength of this it is- 
contended that when a person succeeds 
to the offigq of the head of the mutt by 
Uomiliatioh he must be deemed to sue** 
ceed as if on intestacy. There is clearly 
no warrant for this suggestion and indeed 
any such inference is repelled by the 
sentence in the same judgment. 

In either case (in the case of an ordinary heir 
or that of a stanee) it is the law of the land 
ayd not any act of the previous holder or owner 
that confers title on the successor.. ^ 

None of the cases that have been cited 
to us has any direct bearing on the ques¬ 
tion. But the learned vakil for th e. 

(5) [187‘>] 2 Mad. 175. 

(6) [1890] 13 Mad. 524. 

* (7/ [1915] 40 Mad. 177=30 M. L, J. 274=4 

L. w. 306=34 I. G. 57=(1916) 2 M. W. N., 
43 . 

(8) [1916] 32 ^r. L. J. 271=40 I. C. 627. 

(9) [1918] 41 Mad. 4=33 M. L. J. 26=(191/) 

:M. W. N. 552=42 I. C. 22=6 L. W. 195^ 


1926 


Khuddus V- SowDAGAR Md. Hcssain MadrM 1015- 





appellapt has been able to place before us 
these various dicta which according to 
him implies that his position is correct. 
1 am not prepared to take this view. In 
the result I hold that on the allegations 
in the plaint the suit is governed by Art. 
120 of the Limitation Act and that it is 
barred by limitation. The appeal fails 
and is dismissed with costs as stated by 
my learned brother. 

Krisbnan, J.—I agree with my learn¬ 
ed brother that this appeal fails. There 
can be no doubt that the rule of succes¬ 
sion to the deceased Mabant as stated in 
the plaint in this mutt is one by nomi¬ 
nation by him of successor from among 
his Chelas. The. plaintiff clearly bases 
his claim on being the person so nomina¬ 
ted and on no other ground. The allega¬ 
tion that he is the patta Chela or princi¬ 
pal Chela and that he is a fit person to 
be the Mabant are made to show that 
his nomination is unexceptionable but no 
claim to the Mahant’s office is based on 
those allegations. The matter is made 
quite clear by the form in which he got 
the first issue framed which runs thus: 

Whether plaintiff was duly nominated as his 
suooesBor by the late Mahant and if so whether 
plaintiff is therefore entitled to succeed to the 
office of Mahant. 

This is the sole issue raised as to 
plaintiff’s title. 

The question that then arises for deci¬ 
sion on the plaint allegations is whether 
the office of the Mabant of the suit 
mutt is a hereditary office within the 
meaning of Art. 124 of the Limitation 
Act. If that article does not apply the 
only article that can be applied for the 
recovery of that office is Art*. 120. [See 
Kidatnli Eaghavachariar v. Tiruvialai 
Asari, \N<^Uuo Hagkavacha^-iar (lO) and 
Jagannath Das v. Birhhadra Das (11)]. 
Art. 144 was sought to be relied on so 
far as the suit seeks recovery of posses¬ 
sion of the immovable properties of the 
Mutt but as they go with the Mahant- 
ship, if plaintiff is barred from claiming 
the office, he cannot get the properties, 
j Where succession is by nomination by 
the holder in office of his successor it 
seems to me impossible to contend that 
it is a hereditary succession. Hereditary 
succession is succession by the heir to 
the deceased under the law, the office 
must be transmitted to the successor ao- 
loording to some definite rules of desoenf: 

(ibl 11908J 86 Mad. 113." -- 

(11) L1832J 10 Cal, 776., 


which by their own force designate the 
person to succeed. There need be no 
blood relationship between the deceased 
and his successor but the right of the 
latter should not depend upon the choice 
of any individual. If the rule were that 
the senior living Chela of the Guru suc¬ 
ceeds to his office on his death that 
might be a case of hereditary succession 
even if the Guru nominated him^as his 
successor, when no rights flowed from 
such nomination. But where the right* 
to succession is based solely on nomina¬ 
tion, I agree witH my learned brother 
that the succession cannot be treated as 
hereditary. 

Stray sentences quoted by the appel¬ 
lant’s vakil in the eases which he cited 
and which have been referred to by my 
learned brother cannot be treated as any 
authority on the point before us. On 
the other hand, the case in Jagannath 
Das V. Birhhadra Das (11) referred to 
above is in point and against him. It is 
true that it was a case of election but 
the learned Judge treajed the cases of 
election and nomination as standing on 
the same footing. Art. 124 cannot there¬ 
fore apply to the present case and the 
suit was rightly dismissed as barred by 
limitation. I agree that the appeal 
should be dismissed with costs. The 
a^ppellant will pay the C^urt-fees to the 
Government. 

Appeal dismissed. 
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Krisiikax, j. 

S. M, J, Khiiddas — Defendant—Peti¬ 
tioner. 


v. 

Sotedagar Mahammad Hussain — 
Plaintiff—Respondent. 

Civil Revision Petition No. 798 of 
1924, Decided on 22nd March 1926. from 
the decree of the Dist. Munsif, Bezwada,. 

D/- 28th March 1924, in S. C. S. No. 520 
of 1923. 

Ji* * P. C., O, '2, n. 2~Flr.<t Sttff fer 

mesns profits for certain period—Second for 

^session and future profii:i—Third iuit 

for niesne profits bettceni t^id of period fn r?it 
first suit and date of second suit !< not barred. 

The plaintiff brought a suit origiaally for rent 
ot mesne profits for two mouth> and odd .ir>d 
got a decree. Sub<e.ii;eutly, he brought a suit 
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fo'r the recovery of possession of the property and 
asked in that suit for future mesne profits and 
rthat also was decreed in his favour. He brought 
a third suit claiming mesne profits from the end 
-of the period for which he had claimed mesne 
^profits in the first suit up to the date of the 
second suit. 

Beld : that the third suit was not barred under 
O. 2, R. 2, by reason of the second suit. 

[P. 1016, C. 1] 

S. Swamhiadhaji —for Petitioner. 
Krishna Ary a and Viraraghavulu for 
Bespondent. 

Judgment. —This is a revision peti¬ 
tion which raises a somewhat curious 
point of law. The plaintiff had brought 
a suit originally for rent or mesne profits 
lor two months and odd, and for that he 
got a decree. Subsequently, he brought a 
suit for the recovery of possession of the 
property and asked in that suit for future 
mesne profits and that suit also was 
decreed in his favour. In the present 
suit he claims mesne profits from the 
«nd of the period for which he had claim¬ 
ed mesne profits in the first suit up to the 
■date of the second suit. A question is 
a-aised whether this present suit is not 
'barred by reason of the second suit under 
O. 2, Bi, 2. There is no direct authority 
on the point. We have therefore to 

decide it on general principles. 

In Ponnammal v. Bamamirda Atyar 
il) a Full Bench of this Court decided 
that where a person had brought a suiC 
for possession of property, he could bring 
a second suit for past mesne 

respect of the same property, the two 
<ja,uses of action being distinct. There_is 
also a ruling in Doraiswamt v. 
mania (2). that after a suit is 
for possession and future mesne profats, U 
ths Court refuses future mesne profits, 

second suit will lie for such 

profits, the reasons given being that the 

refusal of the Court in the first suit to 
ofve the mesne profits will not make the 
matter res judicata. No other ^^hori- 
ties have been brought to my notice. On 

the authority of Ponnammal v. 

(1) !• ""W 

tact that the second suit heie was 

brought for recovery of possession of the 

property would not make the third sui 
barred un der O. 2, B. 2, for they exp ^ 

(1) ri914] 38 Mad. 829=28 M. L. ^ 

C. 697=(1915) M. W. N 130 (J. 

^?v=l4=1l9lb'k. W. K. 

847 (F. B.). 


ly held, that in such a dase a stiit fbt 
profits would lie.'' 

The only question is, .whethei th'e fact 
that in the second suit hbre ftie pldiutift* 
had asked for future''prdflfis wbulcl liavb 
the effect of barring the present' Suit. I 
am inclined to think that' it would hot| 
have, for O. 2, R. 2 (1) only Says that the' 
plaintiff is bound to include in the' safiib 
suit only such claims as he is etititled to 
make in respect of the causb^ or tfctibln. 
If there is difference in the causes'of 
action between the first suit atid tne 
second suit O. 2, R. 2, will not apply. 
The claim for future mesne profits waS 
not a claim based upon any cause of 
action accrued to the plaiiitiff btit 
upon the permission given under the^ 
Code to join a claim for future pfofits 
suits for possession. It is entirely in tbo 
discretion of the Courts to grant or not 
to grant future profits. In the present^ 
suit we have a claim for past profit^ 
already accrued for which a cause of 
action had arisen. For the claifii^ibr^ 
future profits in the second suit there 
was no cause of action. It cannot be 
said therefore that there was a common 
cause of action for this suit and for the 
claim for future profits in the last suit. 
In this view O. 2. R. 2 cannot apply and 
the District Munsif’s view is therefore 

right. The revision petition fails and is 
dismissed with costs. 

Petition dismissed» 
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Phillips and Odgers, JJ. 

K. S. Subramania Aiyar and others 
Appellants. 

v. 

Collector of Tanjore — Respondent. 
Appeal No. 301 of 1924, Decided on 
3rd November 1925, from the order of 
the Diet. J., West Tanjore, D/- 3rd 

December 1928, in O. P. No. 170 of 1922. 

Land AcintsUlon Act, S. W-Interest can be 

cdlowed in appropriate cases. . a-.a nnfc 

Where it appeared that the olaimauts 
put forward any extravagant claims but c 
which were allowed to a considerable extent 
Held ; that they were entitled to 

^ %uaere : Whether S. 28 is mandatory or not in 
the matter of award of interest. [F* » 

K. S. Sankara Aiyar-'iot Appellants. 
Govt. Pleader—ior Respondent. 
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Judgement.—Two points have • been 
Taised in this appeal : (l) that interest 
at 6 per cent, should have been awarded 
under S. 28 of the Land Acquisition Act, 
and (2) that compensation for Survey 
i^o. 791 should have been fixed at 
Rs. 16-8*0 per cent instead of Rs. 15. 

As regards the first point we have 
been referred to the case in Hangasioami 
Chetty V. Collector of Coimbatore iX) 
which it was stated that the claimants 
were entitled to interest at 6 per cent, 
per annum and also to a judgment of the 
Privy Council in Narsingh Das v. Secre’ 
tary of State for India (2), where at the 
very end of the judgment, their Lordships 
state : 


No. 791 stands in the same caiegory as 
the other lands for which Rs. 16-8-0 per 
cent, was awarded. 

The appeal is, therefore, allowed with 
costs and the lower Court's order modi¬ 
fied accordingly. Under S. 82 we fix the 
time for performance as one month from 
this date. 

Appeal allowed. 
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Goutts-Trotteb, 0. J. 

Varanasi Annapurnamma —Plaintiff— 
Appellant. 


A small matter of the judgment was the omis¬ 
sion of the right to interest to which the appel¬ 
lant's entitled at the rate of G per cent. 

In neither,of these cases is the ques¬ 
tion whether the Court is bound to award 
interest under S. 28 discussed and that 
point is not altogether free from doubt. 
However, in the present case, it appears 
that the claimants did not put forward 
any extravagant claims but claims which 
were allowed to a considerable extent. 
This being so, we think, to use the 
words in Rangaswavii Chetty v. The Col‘ 
lector of Coimbatore (l) that they were 
entitled to interest at 6 per cent., but in 
coming to this conclusion we must not be 
held to express any opinion as to whether 
S. 28 is mandatory or not. The claim to 
interest will be allowed on the merits of 
the case from the date of taking posses¬ 
sion of the land, namely, 9th March 1922, 
to the date of payment. 

As regards the second point, it appears 
that the question has not been dealt 
with by the District Judge and possibly 
this may be due to the fact that the 
original claim in respect of Survey 
No. 791 was put in by Abhirami Ammal 
who was not one of the claimants in the 
District Court, The award in respect of 
-this land and a number of other lands 
has been made jointly in the n.ames of 
Abhirami Ammal, her sisjior and three 
reversioners and the objection was raised 
in the District Court by the reversionnrs. 
As they are interested in the compensa¬ 
tion, the question could be raised by 
them and we must eubance the rate 
awarded as it is admitted that Survey 

(1) t'iyOij] ilUluT, TS^TY. c''74Y^4Cr 
U J. 179. 

(a) A. 1. R. 1935 P. C. 9l-=G I.ah. 69 (P. C.). 


v. 

Kandikappa Venkamma and others — 
Defendants—Resi^ondents 

Second Appeal No. 1409 of 1923, Deci¬ 
ded on 6tb April. 1926, from the decree 
of the Addl. Sub-J., Ganjam in A. S. No. 
311 of 1922. 

(al Hindu Law — Succession—Daughter is 
not disqualified by reason of unchastlty. 

A daughter who is unchaste is not under the 
same rule of exclusion as a widow and is not 
prohibited by reason of such ncohastity from in¬ 
heriting her father’s or mother’s estate. 

[P. 1017, C, 2] 

(6) Practice—Moral rules should not be brought 
tn. 

floral rules which may be very satisfactory as 
moral rules should not be introduced luto the 
administration of justice. [P, 1018, C. IJ 

B. Jagannadha Das —for Appellant 

K.N. Rajagopala Sasthri for Y.Surya- 
narayana —for Resp>ondents. 

Judgment. —This is an audacious 
attempt by a Brahmin Judge to invent a 
new rule of law, namely, that a daugh¬ 
ter who is unchaste is under the same 
rule of exclusion as a widow, and cannot 
inherit her father's or mother’s 
estate. The only colour for such a conten¬ 
tion which has throughout been rejected 
in Western India is to say that a portion 
of a text of Brihaspati is to be treated as 
a binding rule in Southern India. Now 
the Dayabhaga has adopted that position 
of the Text of Brihaspafehi, and conse¬ 
quently this rule of exclusion has been 
applied against the daughter under the 
Da>^bhaga Law in Bengal.The Mitakshara 
while incorporating a portion of tVo 
very passage of Brihaspathi in whic'n 
this prohibition is contained deliberately 
omits the passage that insists U]v-'n the 
chastity of the daughter. 
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The only possible conclusion by all 
rules of construction known to me is that 
it was deliberately omitted because it 
was not intended to be reproduced. We 
are governed by the Mifcakshara and 
by nothing else. Therefore, I have come 
■to the conclusion that there is no warrant 
whatever for making this woman*s un" 
chastity, which seems to have been pro¬ 
ved as a fact, to be ground of exclusion 
known to the Hindu Law as administered 
in Southern India under the Mitakshara. 
The reason why the learned Judge seems 
to have stretched the law was that, while 
apparently he was prepared to admit 
that ordinary unchastity might not be 
fatal, cohabitation with a Muhamma¬ 
dan was such an aggravated form of un¬ 
chastity that different considerations 
|should apply. He has no right to intro¬ 
duce moral rules which may be very satis 
factory as moral rules into the adminis¬ 
tration of justice. The appeal must be 
allowed with costs in this Court. 

Appeal allowed. 


A. I. R. 1926 Madras 1018 

, Phillips AND Madhavan Nair, JJ. 
Madhura Gramani —Appellant. 


V. 

'plmpnTiala Sesha Heddi and othexs 


Eespondonfcs. 

Appeal No. 8S0 of 1925, Decided on 
1st March 1926, from the order of the 
Sub-J., Nellore, in A. S, No. 11 of 1925. 

(a) Civil P. C., O. 9, R. 0—Dismissal 
for partition and separate enjoyment for depi'^it 
—Subseguent sitU by asAign&P. for partition ts not 


larrfds. 

where the assignor obtained a decree for joint 

possession with respect to a certain share in a 

piece of property, and his 

partition and separate enjoyment of that share 
fs dismissed under O. 9, R. 8, a subseejaent suit 
by assignee for partition based on assignor s 
right cf partition is not barred by O. 9. R. 9, as 

the right to partition is a right aooruing f^rom 
time to time. } * / ' 

ib) Co-owners-Partition suit-No 

can be drawn between joint tenants and tenants 


■In common. 

In cases of partition, on principle no distinc¬ 
tion can be drawn between ]oint tenants and 
tenants-in-common for the right of partition 
belongs equally to each of them. [P. 1018, O. .2J 

V. C. Viraraghavachariar—tox AppeL 

lant. 

B. Somaypa — for Respondents. 


Judgment. —This is an appeal ag^jinst 
ah order of remand by the Subordinate 
Judge of Nellore. The District Munsif" 
had held that the suit was barred under ^ 
the provisions of O. 9, E. 9, and had dis"' 
missed it. The suit was one for the- 
partition of certain property in which,' 
the plaintiff claimed a three-fourth's 
share. In the year 1911 the plaintiff's- 
assignor had brought a suit for obtaining 
joint possession of this three-fourths-^ 
share and it had been decreed. In 1917 ^ 
she filed foi partition of her share and 
separate enjoyment and that suit was; 
dismissed under O, 9, R. 8., It is riow 
contended for the appellant that the 
present suit which is also one for parti¬ 
tion is barred under O. 9, E. 9. The 
Subordinate Judge has relied on several 
cases of the Allahabad High Court and ^ 
one in Madan Mohan Mondul V. Bai~^ 
kantaNathil) cases which dealt with- 
suits for partition in families which- 
were originally joint Hindu families, and 
the contention now raised is that these’ 
decisions must be deemed to be solely^ 
applicable to the case of joint Hindu 
families and cannot be applied in the 
case of joint owners as tenants-in-oom- ^ 
mon. 

In the first place, it must be observed 
that in most of these cases, although thei 
family was a joint Hindu family, it had. 
become divided in status prior to the 
suit. On principle, it is difficult to see 
how any distinction can be drawn bet¬ 
ween joint tenants and tenants-in-com¬ 
mon for the right of partition belongs 
equally to each of them. In the present, 
case, when the suit of the plaintiff's 
assiguor was dismissed in 1917 she was 

relegated to her right of possession as 
joint owner and consequently to her 
right to partition, a right which accrues 
from time to time, for this right had not 
been taken away by the prior litigation. 

It is not contended for the appellant thak 
the question is res judicata and conse^ 
quently the present suit which is based 
on the plaintiffs assignor’s right of parti¬ 
tion, is not barred by O. 9, R. 9. 

The appeal is dismissed. 

Appeal dismissed,. 



(1) [1906] 10 C. W. N. 839. 




MUTHUSW4A11 Chettiar ^ 

.A.l R. 1926 Madras 1019 

Phillifs akd Madhavan Nair, JJ. 

MutkusmxO'i Chettiar — Petitioner— 
Appellant.. 

V. 

|r. Official Beceiver of North Arcot and 
** another —Bespondeote^ 

Appeal No. 327 of 1924, Decided on 
9th March 1926, from appellate order of 
the Dist. J., North Arcot, D/- 21st March 
1924, in C-M.P. No. 374 of 1923, 

Provincial Insolvency Act (1920), 8s, 53 and 50 
—Receiver ha^ power to decide as to vofdivess 
of a transaction. 

An application by the petitioning creditor for 
an adjudication that a mortgage deed by the in- 
solvent was npt a binding transaction, is sub* 
stantially an applipation to declare the instru¬ 
ment voi^ as against the Eiecelvar under S, 53, 
and such applications are to be decided by the 
Court and not by the Receiver as against whom 
the instrument is sought to be declared void, as 
this would in effect make the Official Receiver 
the Judge in his.own case : A. I. R. 1922 Mad. 
^ 246, [P. 1019. C. 2j 

Where the Receiver exercises his power 
framing a schedule, that is to say, altering and 
amending the schedule filed by the debtor, S. 60 
is applicable which lays down that where the 
Receiver thinks that a debt has been improperly 
entered in the schedule the Court may, on au 
application of the Receiver, expunge such entry. 
Cl. (2) gives power to the Court to do so in cer¬ 
tain oases on the application of the creditor or 
of the debtor, but nowhere is the power given to 
the Receiver to expunge a debt entered in the 
schedule of the insolvent. A. 1. R. 1923 Mad. 
C41, Dist. [P. 1019, C. 2, P. 1020, C. 1] 

K. Rajah Aiyat —for Appellant. 

A. Viswanatha Aiyar and A. Rama' 
swami Aiyai —for Respondents, 

Judgment. —In this case the appel*- 
laut’s name was included in the insol* 
% vent’s schedule of creditors. Another 
creditor put in an application before the 
Official Receiver under S. 53 of the Pro- 
vinoial Insolvency Act asking that the 
mortgage in favour of the appellant 
should be treated as a nominal transac¬ 
tion unsupported by oo'nsideration. The 
Official Receiver held an enquiry and 
passed an order that the appellant’s debt 
would not be included in the schedule. 
The appellant appealed under S. 68 to 
the District Court, where objection was 
taken as to the jurisdiction of the Reoei* 
ver. The objection was overruled. On 
the merits the District Judge confirmed 
the order of the Official Receiver. Ob¬ 
jection is again taken in this Court to the 
jurisdiotipn of the Receiver to pass any 


. Offl. Rech., N4|iRC0T Madrae-lOlP'v 

order in the matter, and reliance iS' 
placed on Appireddi v. Appireddi (l).. 
The facts of that case are not the same 
as those of the present one but the prin- ■ 
ciple would appear to be applicable here. 
What the petitioning creditor wanted 
was an adjudication that the mortgage 
io appellant’s favour was not a 
binding transaction, and, as stated in the 
petition, it was substantially an applica¬ 
tion to declare the instrument void as 
against the Receiver under S. 53, It has 
always been held that such applications 
are to be decided by the Court and not 
by the Receiver as again'st: whom the 
instrument is sought to be declared void, 
as this would in effect make the Official 
Receiver the Judge in his own case. 

It is, however, contended for the res¬ 
pondents that an application under S. 53^ 
i$ P.nnece'ssary, as the Receiver was* 
merely exercising the powers given to 
him under S, 80(b) to frame a schedule^ 
and to admit or reject proofs of credit^;- 
So far as the framing of schedules is con¬ 
cerned, the matter need not be discussed, 
but 5UQh gphedplqs q/ debts can only be 
framed after the admission or rejection 
of proofs. We must, therefore, consider 
whether in this case the Receiver 
can be deemed to have rejected proof of 
the creditor within the meaning of S. 80. 

S, 33 is the section applicable to proof 
of debts and that lays down that when 
an order of adjudication has been made 
all persons alleging themselves to be 
Creditors of the insolvent shall tender 
proof of their respective debts by produc¬ 
ing evidence. The appellant here did 
not allege that he was a creditor but. 
merely put in a counter to a petition, 
wherein the allegation was made that 
the mortgage in his favour was a void 
transaction. This can in no sense be 
tern^d tendering proof of his debt. If 
the Receiver was exercising his power of 
framing a schedule, that is to say, alter-! 
ing and amending the schedule filed byi 
the debtor, which is the main schedule' 
in insolvency proceedings. S. 50 is appli¬ 
cable which lays down that where the! 
Receiver thinks that a debt has been' 
improperly entered in the schedule, the' 
Court may, ou an application of the 
Receiver, expunge such entry. Cl. (2) 
gives power to the Court to do so in cer¬ 
tain cases on the application of thei 
creditor or of the debtor. Nowhere is 

(Ij A, L R. 1922 MjW. 246 =45 MaU. 
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fche power given fco Receiver fco expunge a 
debt entered in the schedule of the in** 
solvent. The order made by the Recei¬ 
ver is, therefore, wholly without juris¬ 
diction. 

The case relied on by the respondents 
in Dronadula Sriramulu v. Ponakavira 
Beddi (2) has really no bearing on this 
question. That case was concerned with 
the question of the jurisdiction of the 
insolvency Court in transactions which 
do not come within Ss. 63 and 54., and 
that has nothing to do with the present 
case, in which a transaction which does 
come within S. 53 is ‘concerned. It will 
of course be open to the Receiver to take 
action under S. 53 if so advised, or, if he 
thinks it is the better course, to ask for 
the expunging of the debt, though what 
effect that would have on the transao- 


i ;• ■ t*' j. . / -• 'i ^ 

Judge of Bezwada:''in Small Cause Suit 
No. 223 of 1923. The petitioner brought 
a suit for Rs. 224-4-6 being the wages due 
for dyeing work done by him to the defen¬ 
dants. The defendants filed a S. 0. S. 
No. 820 of 1922 in the Bezwada District 
Munsif’s Court against the plaintiff for 
damages on the ground that the plaintiff 
damaged the material when he dyed it. 

In S. O. S. No. 820 of 1922 the plaintiff 
(defendants in §. G. S, No* 223 of 1923) 
got a decree for damages and when the 
Small Cause Suit No. 223 of 1923 came 
on for hearing they raised the plea of 
res judicata. The Subordiuete Judge 
has upheld this plea and the plaintiff 
has filed this Revision Petition. The 
question is whether a defendant is bound 
to raise as defence a counter-claim or 
a claim for set off against the plaintiff’s 


tion so far as the appellant is concerned, 
is not clear and need not be discussed. 

The appeal is allowed and the order of 
the District Judge is set aside with costs 
throughout. 

Appeal allowed. 

(‘ 2 ) A. I. K. 1923 Mad. 641. 

^ A. I. R. 1926 Madras 1020 

Devadoss, J. 

Draksharam Chandramouli —Plaintiff 
—Petitioner. 


claim. 

The defendants’ S.G.S. No. 820 of 1922 
was for damages on account of the mat¬ 
erial being spoiled by the plaintiff. The 
plaintiff’s claim in S. 0. S. No. 223 ^ of 
1923 is for the wages due for dyeing 
work done by him. The plaintiff herein 
could have put forward a counter-claim 
against the defendants in their S. C. S. 
The point for decision is, was the plain¬ 
tiff bound to do so and whether his not 
having done so would bar his suit on the 
ground of res judicata. Explanation 4, 
to S. 11, Civil P. C. runs thus : 

Any matter ‘which might Drought to have 
been made ground of defence of attack in such 
former suit shall be deemed to have been a matter 


Gunda Satya Narayana and another 
Defendants—Respondents. 

Civil Revision Petition No 806 of 1924, 
Decided on 26th March 1926, from the 
judgment and decree of the Sub-J., 
Bezwada in S. C. S, No. 223 of 1923. 

Civil P. G., S. 11 —Failure to plead set off 

or counter claim does not bar fresh suit, for the 

claim—Civil P. C.. O 8, R. 6. 

Where a person who could put forward a 
ter claim or plead an equitable set off does n 
do so, his subsequent suit for such a claim, 
claim to set off would not be barred >y r®^son 
of his not having put it forward 
against him. A. 1. R. 1925 Mad. 830; 28 M. P. 
513 Rel. on. 20 Cal. 79 IP. C.), and A. Z. P. 1925 
Cal. 427, Dist. LE1021 

M. V. Bamaswami and C.Visioanathan 

—for Petitioner. 

P. Satyanrayana Bao for Respond* 
ents. 

Judgment. —This is an application 
to revise the decree of the Subordinate 


directly and substantially in issue,- 

According to this explanation any 
matter which could have been made a 
ground of defence or attack, should 
relate to the claim in the former suit. 

The plaintiff herein could have pleaded 
in answer to the defendants' suit that 
the material was not damaged or that 
the damage was much less than that 
claimed by the plaintiff or that he paid 
some amount towards damages. The 
plaintiff’s claims could not be pleaded in 
answer to the suit by the defen 
dants but could be put forward 
only by way of set off or counter¬ 
claim and, therefore, it cannot be said 
that the present claim ought to have 

been put forward in answer to the pre 

vious suit of the defendants. 
contended for the respondents 
both causes of action arose out ot the 
same transaction, that is to say 0 
claim of the plaintiff is for the wages 
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due to him by the defendants and the 
claim of the defendants in S. G. S. 
No. 820 of 1922 was for damages for spoil¬ 
ing the material when dyeing and that, 
therefore, a second suit does not lie. 

The plaintiff in this case could no doubt 
have put forward a counter-claim but 
his failure to do so would not bar the 
suit by him for the amount which he 
claims. was held recently by Mr. 
Justice Vonkatasubba Rao in Govinda 
Rao V. Rudrayya (l) that where the 
plaintiff’s claim to damages was in the 
nature of an equitable set off it was not 
obligatory on him to plead it in the 
defence at allT I agres with the learned 
Judge’s reasoning for the conclusion that 
a defendant who has a claim against the 
plaintiff is not bound to put it forward 
to the suit and his not doing so would 
not bar a subsequent suit. The same 
view was upheld by a Bench of this 
Court in Pichi Aiyar v. Suhharayar (2) 

There it was held that. 

a defendant who has a olaim for set off Is not 
bound to put it forward in answer to the suit 
against him and his failure to do so cannot 
take away his right subsequently. 

The learned vakil for the respondents 
relies upon two cases in supporting his 
contention. The case in Kameswar Pers' 
had V. Raj Kumari Rattan Koer (3), has no 
application to the present case. There 
the plaintiff brought a suit on a bond 
the amount of which was made a charge 
upon an immovable property and he 
afterwards sued for personal liability 
agxinst the mortgagor. It was held that 
the second suit was barred by les judicata 
under S. 13 of the old Civil P. C. As 
observed by Lord Morris in that case 

it was only an alternative way of se 2 kiag 
to impose a liability uoon Ruu Bahadur and it 
appears to their Lordships that the matter 
‘ought’ to have beau made a ground of attsek iu 
the former suit and therefore that it should be 
deemed to have beau a matter directly and sub¬ 
stantially in issue,’ in the former suit and is 
ros judicata. 

The ca,se in Shih Chandra Taluhdar 
V. C/akhi Priya (4) is distinguishable 
on the facts. There the plaintiffs obtain¬ 
ed an ex parte decree against the defen¬ 
dants jointly. In a subsequent suit 
against the same defendants the defence 
was raised that there was a division of 
the tenancy with the consent and the 
“(1) a. I R. 1925 Mad. 830. 

12) ri915] 28 M, L. J. 618—29 L C. 34. 

(8) [18933 20 Cal. 79—19 1. A. 234=6 Sar 
241 (P.O.), 

(4) A. I. R. 1925 Cal. 427. 


knowledge of the landlord and that the 
the defendents were not jointly but sever¬ 
ally liable for the rent. It wa^ held 
that such a defence could not be put 
forward in a subsequent suit as it should 
have been put forward in the previous 
suit. 

I hold that where a person who could 
put forward a counter-claim or plead an 
equitable set off does not do so, his sub¬ 
sequent suit on such a claim, or claim 
to set off would not be barred by reason 
of his not having put it forward in the 
suit against him. 

The decision of the Subordinate Judge- 
is set aside and the suit remanded to the 
lower Cnurt for disposal on the merits. 

The petitioner will be entitled to the 
costs of this civil Revision Petition. 

Case remanded. 


A. I. R. 1926 Madras 1021 

Spencer and Venkatasubba Rao, JJ. 

Ramalingam Cheitiyar — Plaintiff — 
Appellant. 

v. 

Gokuldas Madavji k Co. —Defendants 
—Respondents. 

Appeal No. 330 of 1923, Decided on 
12th November 1925, from the decree of 
the Addl. Sub-J., Ramnad, in O. S. No. 27 
of 1919. 

5fi (a) Civil P. C.. S. 34—“ Money ” a/so fft 
eludes unascertained damages. 

The word “ mouey ” ia thi seetiou should not 
bs understood iu the limited sense of an unas¬ 
certained sum. The expression “ decree for the 
payment of money ” is very general and to give 
it due effect, it must be construed as including 
a claim to unliquidated damages : 32 C. L. J. 

239, not Foil. ;32 Mad. 95 {F. B.) ; and (1913) M. 
li’. -V. S74,- Foil [P 1023 C 2J 

jb) Damages^Breach of contract of sale — 
Dlffere>ice benceen contract rate and marhet rate 
on daU of breach is the basis—Plaintiff pleading 
special measure must prove it. 

When there is an available market for the 
goods, the difiereuc-e between the contract price 
and the market price on the date of the breach 
IS the amount of the damages prima facie par¬ 
able and when the plaintiff claims damages 
on any other special basis he must prove his 

[P 1023 C 1] 

C. V. Anantakrishna Aiyar and t’. F. 
Harihara Aiyar—for Appellant. 

N. Rama Aiyar for P. 2^. ^farthandam 
Pillai —for Respondents. 
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Spencer, J. —This is a suit for 
damages upon a contract to sell 80 
candies of cotton at Rs. 414 a candy 
entered into in June 1918, The plain¬ 
tiff appeals. 

He tendered and the defendants took 
delivery of 36 and odd candies. They 
declined to take delivery of the remain¬ 
ing 43 and odd candies as the market 
V7as falling. The plaintiff re-sold the 
rejected goods and brought this suit for 
damages and got a decree. The learned 
Subordinate Judge gave the plaintiff a 
decree for damages based on the price 
prevailing at the end of December. 
The goods which the defendants would 
not receive were actually sold in March 
1919, the breach of contract having been 
on, December 26, 1918. The Subordi¬ 
nate Judge took an earlier date, upon 
the principle that every party to a con¬ 
tract is bound to mitigate the damages 
as far as possible. The plaintiff got the 
goods sold through a broker who is 
P. W, 4. He stated that the cotton 
season ends with 31st December and 
that there was no market for cotton for 
two or three months and so they were 
unable to sell the goods till Messrs. 
Harvey & Go. purchased them in March 
at Rs. ^82 a candy. His statement that 
there was no market for cotton for two 
or three months is belied by the 
market report book, Ex. L. which has 
been filed as evidence on plaintiff’s 
behalf. This shows sales of cotton at 
varying prices in December 1918, and 
January, February and March 1919. 
On certain dates there is an entry that 
no business was done. The man who 
kept this book has not been examined 
as a witness and, therefore, it is impos¬ 
sible to accept the suggestion now put 
forward that the prices entered therein 
do not represent real sales of cotton 
offered for sale on the dates upon which 
the price is entered. The Subordinate 
Judge, therefore, acted reasonably in 
taking a date in December when the 
market price of cotton was Rs. 330 as 
being the price at a date nearer the date 
of breach than Wie date on which the 
goods were actually sold in March. 

The next point.which has been argued 
before us is that the plaintiff is entitled 
to cartage upon the goods taken from 
Virudupatti to Tuticorin for which he 
claimed Rs. 2G5-12-0 in his plaint. The 
defendants contented themselves with a 


statement that the plaintiff was not 
entitled to any cart-hire and that the 
amounti claimed was excessive. The 
goods were taken to Tuticorin because 
the defendants closed their branch of 
business at Virudupatti. The plaintiff* 
alleged that the defendants asked him 
to deliver the goods at Tuticorin when 
they ceased to keep their branch open at 
Virudupatti. It was evidently on the 
^defendants’ account that the goods were 
taken to Tuticorin and delivered there, 
and the defendants, as they changed 
their place of business, must bear the 
cost incurred by the plain^ff in doing an 
act necessary on defendants’ account to 
be done for the performance of the con¬ 
tract. A^lthough the plaintiff did not 
specifically include this claim for cartage 
among his grounds of appeal he ap¬ 
pealed in ‘respect of the whole amount 
claimed by him in the lower Court 
which was disallowed. We must, there¬ 
fore, allow his appeal in respect of the 
sum of Rs. 265-12-0 the details of which 
have nof: been questioned. 

The lower Court gave interest to the 
plaintiff* from the date of plaint only 
upon the sum of Rs. 778-2-0 which 
related to a prior contract. Interest 
was not given upon the main sum of 
Rs. 3,690 and odd found to be due as 
damages and the plaintiff* makes this 
a ground of appeal. In many oases de¬ 
cided by this Court interest has been 
given upon damages from the date of 
plaint, of which Sheik Mahamad Bavu- 
ther'v. British India Steam Navigation 
Co. Ltd., (1) and Boddn Sanyasirajn v. 
Kotra Bamamurthi (2) are instances, 
In Pa7inalal v. Badha liissen (3) interest 
was similarly allowed by a Bench con¬ 
sisting ot the Chief Justice and another 
Judge, In Crewdson v. Ganesh Das 
Hari Bux (4), Mookerjee, J., observed 
that he could see no diff'erence between 
interest prior to suit and interest pen¬ 
dente lite when the claim is for an 
unliquidated amount of damages. In 
my opinion it is discretionary for the 
Court to allow interest upon damages 
from the date of plaint under S, 34 of 
the Code of Civil Procedure. I see no 
reason why a successful party stiould be 
made to suffer because his claim is ngt 


) [1908] 32 Mad. 95=18 M. L. J. 497 (F. B,). 
) [1913] M. W. N. 874=21 I. C. 543. 

) A. I. R. 1924 Cal.-637. ^ 

) [192-1] 32 C. L. J. 239=60 I. C, 288. 
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‘decided soon after the filing of his 
plaint. When he files his plaint he puts 
.•the matter in the hands of the Court 
•for decision. If it be held that the 
plaintiff cannot get interest from the 
date of his filing his plaint, it is equi¬ 
valent to saying that the plaintiff must 
be deprived of the fruits of his success 
to the extent of losing Interest from 
day to day during the pendency of his 
suit on the sum that he was enljitled to 
at the date of his going to Court. The 
date of instituting the suit is the date 
upon which the rights of parties are 
ordinarily determined, *and when the 
decree fixes the amount of damages due, 
I think that they may be taken as fixed 
as on the date of the suit, and interest 
allowed upon that sum. In this view 
plaintiff's appeal must bo allowed to the 
extent of the clai.m for cartage and the 
interest from the date of suit at 6 per 
cent. The plaintiff will also get pro¬ 
portionate costs on the amount in res¬ 
pect of which his appeal has succeeded. 

Venkatasubba Rao, J.— I agree. 
The first question to be decided is; What 
is the correct measure of damages ? 
The contract was broken on the 25tli 
December 1918. The plaintiff sold the 
goods on the 24th March 1919, and 
claims the difference between the con¬ 
tract price and the price realized at the 
sale. When there is an available 
market for the goods, the difference 
between the contract price and the 
market price on the date of the breach 
is the amount of the damages prima 
facie payable. Mr. Anantakrishna Aiyar 
the learned vakil for the plaintiff, ur«es 
that his client postponed the sale as there 
was no market for cotton at Tuticorin 
for a period of throe months subsequent 
to tho breach. This is extremely un¬ 
likely and the evidence on the record 
shows that the contention is unfounded. 
jXhe plaintiff must make out the very 
special case set up by him and he has 
'failed to do so. The damages have been 
rightly fixed with reforenoo to the date 
of tho breach. 

Tho second question that arises is; Is 
the plaintiff entitled to interest oa 
damages from the' data of the suit to 
date of the decree Tho right to in¬ 
trust may fall under three heads : 

(1) Interest that accrued due prior to the 
institution of the suit ; (2) interest ^ 

-from the date of the suit to the i 


\ date of the decree ; (3} interest from the 
\ date of the decree to the date of 
; realization. No claim has been made 
t to interest for the period previous to 
I the institution of the suit. The right 
to such interest is governed by the 
general law and we are not at present 
concerned with any question relating to 
it. The right to interest under the 
second and third heads must be deter¬ 
mined with reference to S. 34 of the 
Civil Procedure Code. The plaintiff’s 
right to interest from the date of the 
decree to the date of realization is con¬ 
ceded and the point to be decided is 
therefore confined to the plaintiff’s right 
to interest that has accrued during the 
pendency of the suit. The material 
portion of S. 34 reads thus : 

Where and in so far as a decree is for the 
payment of money, the,Court may in the decree 
order interest at such rate as the Court deems 
reasonable to be paid on the principal sum 

from tlie date of the suit io the date of 
the decree, ^ 

A decree for payment of damages is 
undoubtedly a decree “for the payment 
of money.” It is however contended for 
the defendant that if at the time of the 
suit the damages were unliquidated, 
interest cannot be awarded under the 
section. No distinction is made in the 
section between an ascertained sum of 
money and unliquidated damages. As a 
question of construction, I find it difli- 
culb to accept tlie suggestion that the 
word money” in the section should be 
understood in the limited sense of an 
ascertained sum. The expression “decree 
for the payment of money” is very 
pneral and to give it due effect, it must 
be construed as including a claim to 
unliquidated damages. The Court is not 
I'ound to give interest ; for. it must be 
noted, that tlie section gives a discretion 
to give or re use interest ; and whatever 
the nature of the claim is. whether it is 
a claim to a fixed sum of monev or to 
unliquidated damages, the Court is bound 
n every case to exercise a sound dis¬ 
cretion. The mere fact that the decree 

bv Jauiages cannot 

‘f ! plaintiff hem- 

awarded interest. It is important to 

bear m mind that S. 34 contains the rule 
of law apphoabla and that reference to 
the Interest Act is irrelevant 

there is not much 
authority There are two oases ot 

Oalontta High Court in wliich two 



In a Court where there is ;a congestion 
of work, a pjaintiff may obtain a decree 

1 ^ nt^ TrAQ.*»*a 



Why should the plaintiff’s 
to get interest be made to depend 
upon circumstances over -^hich he has- 
no control ? In regard to cartage^claimed 
I agree that the plaintiff is entit^d to 
it. The place ' of performance was 

changed to suit tbio convenience of tb^ 
defendants and he cannot be beard tp 
say that cartage is hot payable- The 
result is that the appeal succeeds to 
this extent, nanfely that to the amount 
awarded by the Subordinate Ju4g0> the 
amount of cartage will be added and the 
total sum will carry interest at 6 per 
cent, per annum from the date, of the 
suit to the date of realization. 

I agree in the order proposed 
learned brother regarding costs. 

Decree modified- 


by my 
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different views have been ’taken Grexod" 

sonv.Ganesh Das Hari Bux (4) and __ -: - . ■ . ^ , 

Pannalal Y. Badha Kissea (3). In ■ the only after the lapse of .six years, 
ffrst case it was held that interest should Honrh m six months 

not be awarded on damages from the 
date of the suit to the date of the decree. 

Mookerjee, J., refers to cases where in¬ 
terest was refused from the date of the 
breach to the date of the suit and 
observes that there is no distinction in 
principle between a claim to interest for 
the period previous to the suit and lor 
the period subsequent to the suit. With 
all respect I am unable to agree. The 
distinction is clear. The claim to in¬ 
terest prior to the suit must be deter¬ 
mined with reference to the general law, 
whereas a claim to interest for the 
period during which a suit is pending is 
governed by a specific provision, S. 34 of 
the Code of Civil Procedure. Mookerjee, 

J. does not cite any authority in support 
of his view. 

In Pannalal v. Badha Kissen (3) 

Sanderson, C. J. points out that on the 
Original Side of the Calcutta High Court 
it was usual to grant interest on unliqui¬ 
dated damages from the date ^ of the 
decree. That the Court has a discretion 
even in such a case under S. 34 was not 
disputed before the learned Chief Justice 
who, however, observes that it is advis¬ 
able to give reasons when interest is 
awarded on unliquidated damages. This 
13 more in the nature of -a rule for the 
guidance of Subordinate Courts, and it 
may probably be followed by them with 
advantage. The Code, however, does not 
say that reasons shall be given, and 
when they are not given, the High Court 
may examine the material before it 
with a view to find out if the^ lower 
CDurt has exercised the discretion pro¬ 
perly. In the present case the lower 
Court has not awarded interest and its 
attention does not seem to have been 
called to the point. In my opinion, we 
shall be exercising our discretion sound^ 
by awarding interest to the plaintiff. 

He filed his plaint within a few months 
of the breach and a few weeks of the 

Q ^ 1. G 

In coming to Court, therefore, he did 
not make any delay. It has not been 
shown that he has protracted the trial 
of the suit. It stands to reason that 
the plaintiff’s right must not be made 
to depend upon the mere accident of a 
speedy disposal or otherwise of a case. 
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Phillips and Odgers, JJ. 

Pamanathan Chetti Petitioner, 

V. 

Suhramanian Chetti and others Res¬ 
pondents. . T r« iz? 

Civil Misc. Petition No. 1517 of 19-6, 
Decided on 30bh April 1926, against t le 
decree of the High Court for leave t^ 
appeal to Privy Council, in Appeal 

Ho. 99 of 1922. 

^ Ctvil P. C., S. 110 -Privy Council 

High Court's decree In rnain ayyeul affirming 
lower Court's decree—Cross-appeal allowed and 

composite decree drawn up—PJo right to apps 
arises. 

Where tbe High Court’s decree in the mam 

ap^a,! ooufirms that of the °raliowed 

ni^ere fact that a cross-appeal has been allowed 

G, Padmanabha Aiyaxigar—tor Peti¬ 
tioner. . . rp xr 

K V. lixishnaswami Atyar and i . 
Ramaswami Aiyar-ioi Bespondehts. 

Phillips, J.-The Pfitioner was the 
second appellant in Appeal 
1922, and he now applies for . . 

appeal to His Majesty in Council against 

the decree of this Court. His appea 
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dismissed and 6he lower Oourt’s decree 
condrmed^aad ib is nob sug^esbed bhab 
any subsbanbiaL question of law is in¬ 
volved in the appeal. If, therefore, 
this appead stood alone, the petitioner 
would have no right bo appeal to the 
Privy Council under Ss, 109 and ilO of 
the Oode of Oivil Procedure. The peti¬ 
tioner however relies on the fact that a 
memorandum of objeobions was filed by 
the respondents in Appeal No. 99 of 
1922 and allowed, and consequently, 
when the appellate decree was drawn up 
the lower Oourt’s decree was modified 
to the extent of about Rs. 300 in respect 
of some I’ent disallowed in the lower 
Oourt, 

It is c:>nb 0 ni 0 d for the petitioner that, 
as the only decree of this Court has 
moiified the decree of the lower Court, 
it is not an affirming decree and that- 
therefore an appeal lies to the Privy 
Council. Respondents 1 and 2 contend 
that in accordance with the decision in 
Haja Sree Nath Roy Bahadur v. 
Secretary of St ite (l), which was fol¬ 
lowed in this Court in Mulraju Lakshmi 
Venkayamma Rao Bahadur v. Venka^ 
iadri Appa Rao (2), the decree of this 
Court substantially affirms the decree of 
the lower Court and no appeal lies. In 
these 0.303 it was decided that where a 
High Court has affirmed the decree of 
the G^urb of first instance, though it 
made some modifications in the decree 
as regards another portion of the claim, 
it is essential for the grant of a certifi- 
ote of leave to the Privy Council that 
the appeal must involve some substan¬ 
tial question' of law. The petitioner 
relies on the recent decision of the Privy 
Council reported in Annapurna Bui 
y.Rup Rao (3), where it was held that 
there was a right of appeal in a case 
where the High Court had modified the 
deoreo of the lower Court by increasing 
in favour of the appellant the mainten¬ 
ance allowance decreed by the lower 
Court, whereas in all other respects the 
decree was affirmed. In view of this 
decision it is possible that the two former 
decisions require reconsideration, bub I 
do not think that any of these o^ses is 
directly applicable hero. If no memo¬ 
randum of objections had been filed 
admittedly the plaintiff wo uld have no 

(1) fl904] 8 C. w. N. m. 

(9) C1916J30I. 0. 37a. 

(3| A. I. R. I9i6 P. 0. 60^X 6al. 969. 
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righD ot appeal* Does che mere facfe of 
an order on the memorandum of objec¬ 
tions modifying the decree of the lower 
Court give the plaintiff the right to re¬ 
open the whole of the ease ? It was 
held in Ghiranji Lai v. Behari Lai (4) 
that when there had been two cross-ap¬ 
peals against the decree of the Court of 
first instance and one cross-appeal had 
been allowed and the other dismissed, 
there was no right of appeal against the 
decree dismissing the appeal, whereas an 
appeal lay against the decree allowing 
the appeal. The Court proceeded on 
the view that in cross-appeals the decree 
in each was a separate one. A memo¬ 
randum of objections is in effect a cross¬ 
appeal, and although it is* the practice 
in this Court bo draft only one decree 
with reference to both the main appeal 
and the memorandum of objections, it is 
also the practice to do the same in res¬ 
pect of two or more cross-appeals from the 
same decree. In effect there are two 
orders of this Court, dismissing the 
appeal and affirming the decree of the 
lower Court and the other allowing the 
•memDrandum of objections or cross- 
appeal and modyfying the decree of the 
lower Court. So far, then, as the decree 
affirming the decree of the lower Court 
IS concerned, no appeal would lie to the 
Privy Council. Similarly, no appeal would 
he to the Privy Gouncsl in respect of 
the order on the memorandum of objec¬ 
tions because the- subject-matter of that 
appeal was only Rs. 300. I would there-i 
fore hold that the mere fact that across * 
appeal has been allowed and the lower! 
Court s decree modified acoordinelv does 
not give the right of appeal to the ap-i 

pellant who otherwise would not have: 
that right. i 

I, therefore, dismiss this petition with 
00^3 of Respondents 1 and 2. 

wh«°***'*' ‘5 whether 

where an appeal js dismissed, i. e the 

decree of the lower Court is 'confirmed 
but on appeal a memorandum of objeo- 
tion IS allowed the deoreo or final onler 
affirms the decision of the Court immedi¬ 
ately below the Court passing such 
d^eeor final order. The question in 

of fact and 

the only ground on which the oondi- 

t.onsof S 110 Civil P. C.can bHuI- 

^i^oLaffilLlte 

U) C1918J 16 A. L. J. 1, 0. 
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There is no doubfc that; oross-objec- 
fcions are in the nature of an appeal. 
They were formerly held to depend on 
the appeal, i. e., they could not be heard 
unless the appeal itself was heard ; this 
has been altered by O. 41, R. 22 (4) and 
the hearing of the memorandum of 
objections does not depend on the hear¬ 
ing of the appeal, but may be heard as a 
substantive cross-appeal. If this is so, 
at seems clear that the two things, dis¬ 
missal of the appeal and allowance of 
the memorandum cf objections, are two 
distinct things and could appropriately 
be the subject-matter of a separate 
decree. There is no question here of 
appealing against the memorandum of 
objections. In Vikrama Deo Garu v. 
Maharaja of Jeypore (5) my learned 
brother was of opinion that where a 
claim for Rs. 15,000 was entirely disal¬ 
lowed by the first Court and allowed 
only to the extent of Es. 5,000 by the 

appellate Court, the latter could not be 
said to be a decree of affirmance and in 
any case the appeal was Es. 10,000 in 
value. In Raja Sree Nath Boy Bahadur 
Secretary of State (l) . the appellate* 
Court allowed the appellant an addi¬ 
tional sum of Es. 7,000 to that allowed by 
the lower Court. The appellant sought 
to appeal to the Privy Council on the 
ground that the ai^pellate Court had not 
confirmed the decree of the lower Court . 
It was held in substance that it did and 
that the appeal was dismissed except as 
to the additional sum given. In Bhagtvau 
Singh v. Allahabad Bank, Ltd. (6) the 
appellate Court not only allowed a 
deduction of Es. 6,000 on account of a 
mistake, but saddled the applicant with a 
liability for interest in excess of what 
the lower Court had awarded. The 
decree of the lower Court was m fact 
modified to appellant’s prejudice by 

about Es. 8,000. It refused to follow 
Raia Sree Nath Boy Bahadiir v. The 

Secretary of State for 
Council (1) as the decree of the Hi^h 
Court modified that of the lower Court. 
In Annapurna Bat v. Bitp Bao 
special leave to appeal was granted from 
a decree of the High Court which 
modified the decree of the lower Court 
l)y increasing the rate of maintenance 

from Es. 800 to Es. 1,000 per annum . 

(5) [1916] 1 M. W. N. 122=31 I. C. 272= 

18 M. L T. 387. 

(6) [1920] 13 All. 220=19 A. L. J. 3. 


I think the present case is clearly 
distinguishable. The appellate judgment 
confirmed that of the lower Court 
though it in the same decree allowed the 
cross-appeal by the appellant. 

It appears to me that this case is 
similar to that in Ghiranji Lai v. Behari 
Lai (4) which was a case of cross* appeals, 
no certificate being granted in respect of 
the appeal from the portion of the 
judgment which affirmed that of the 
lower Court. In Mulraju LaksKmi 
Venkayamma Bao Bahadur v. Venka~ 
tadri Appa Bao (2) a Bench of this 
Gourt saw no reason to differ from the 
decision in Baja Sree Nath Boy Baha~ 
dur v. Secretary of State (l). 'Whether 
that decision is correct or not seems to 
me to be unnecessary to decide in the 
present case which is really one of 
cross-appeals similar to Ghiranji Lai 
y. Behari Lai (4). I think the decree 
is one of affirmance and that leave to 
appeal to the Privy Council must be 

refused. 

Leave to appeal to Privy Gouncil refused. 
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Krishnan akd Venkatasubba 

Eao, JJ• 

Thatha Seetharama Ghetty Peti 
tioner—Appellant. 
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of Madras 


Administrator- General 
spondent. 

C S. Appeal No. 98 of 1925. Decided 
16th April 1926. from the order ot 
nivasa Aiyangar, J., D/- 1st September 


dmlnistrator-General s Act 1874), ^2 W 

^,tets ” include both immovable as well as move 
properiy-Whether assets have be^ cot 
S' depends on facts of each 

ng letters of administration is not sufficient 
H com7nission. 

ssets io S. 52 include both moveable and im- 
able properties. 

be Administnvtor-General does 

mission by merely taking out lat‘e« o 

inistration and thereby getting the tega 

It to deal with the properties, if “ 

inything more. In each JTot 

bher assets have been x^cts 

to be decided on Us own particular facts. 

a obtaining letters of 

estate of the deceased in him, th 
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<rrator'G.3iidral took possession of all the pro* 
parties belonging to the estate and administered 
V ^hem for over 10 years. He sold some of them 
and paid oS debts and claims. He leased out 
two shops from time to time to tenants and 
<3olleet3d the rents and paid the revenuo and 
taxes and kept them in proper repair and ge¬ 
nerally managed them as an owner would. The 
properties were entirely under his control 
during the period of administration and he svas 
prepared to hand over the shops to the heir-at- 
law. 

Held : that the shops were “assets collected 
■Sind distributed in due course of administration’* 
nod the Adniinistrator-General was entitled to a 
6 per cent., commission on their estimated 
value. [P 1027 C 1. 2, P 1028 C 

N, Ghandrasekhara Aiyar and P. 
Sankaranarayana Aixjar —for Appellant. 

AdministratovGeneral of Madras —for 
Respondent. 

Krishnin, J. —The question for deci* 
■sionin this appeal relates to the commission 
payable to the Administrator-General. 
The estate he was administering in the 
present case consisted in part of immov 
itble xjroperbies. Administration having 
been completed he has been directed by 
the Court to hand over the two shops in 
<iu03tion here to the heir. He claims a 
■5 per cent, commission on their esti¬ 
mated value under S. 52 of Act 2 of 
1871, that Act being admittedly the 
governing statute. The heii-at-law, 
the appellant, denied the claim and has 
■appealed to us against the order of the 
learned Judge on the Original Side allow¬ 
ing it. 

On obtaining letters of admistration 
vesting the estate of the deceased in him, 
the Administrator-General took posses* 
sion of all the properties belonging to 
the estate and has been administering 
them for over 10 years now. Ho sold 
some of them and jiaid off debts and 
claims. He leased ont the two shops 
now in question from time to time to 
tenants and collected the rents'and paid 
the revenue and taxes, and kept them 
in proper repair and generally managed 
them as an owner would. The proper¬ 
ties were entirely under his control 
during the period of administration and 
he is now prepared to hand over the 
shops to the heir-at-law. The question 
4 s whether in these circumstances the 
shops can bo held to bo ‘‘assets collected 
and distributed in due course of adminis¬ 
tration” by the Administrator-General 
within the meaning of S. 52, Cl. (2) of 
Aot 2 of 1871 and whether the Adminis- 
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trabor-General is entitled to a 5 per 
cent, commission on their estimated 
value. 

Assets may consist of both moveable 
and immovable properties. The defini¬ 
tion of the word in S. 3 of the Act, last 
clause, makes ' this quite clear, Assets 
have been defined as “the property of a 
deceased person chargeable with and 
applicable to the payment of debts and 
legacies” by Sale, J., in In the goods of 
Coicrjon (l). The properties in question 
here are certainly assets of the deceased 
as they belonged to him. Section 52 
refers to all kinds of assets including 
immovable assets for there is no restric¬ 
tion in it as there is in S. 18 which 
speaks of “moveable assets”. The shops 
are, therefore, assets within the meaning 
of S. 52. 

The question then is, have they been 
“collected and distributed” by the Ad¬ 
ministrator-General ? There is no diffi¬ 
culty about the word “distributed” for 
they will be distributed when the Ad¬ 
ministrator-General hands them over to 
the heir-at-law. But it is contended 
that they cannot be said to have been 
collected ” by the Administrator- 
General. In fact the argument is that 
the term “collected” cannot j^roperly be 
applied bo immovable property ; it is 
said you cannot properly speak of col¬ 
lecting land and houses. But the expres¬ 
sion in the Act is "‘collecting assets.” It 
is'nob very clear what the expression 
connotes when such assets are immov¬ 
ables :• there is no clue in the Act to 
its exact meaning. Some authorities 
have, however, been cited to us which I 
shall now consider. 

The first case cited is In the goods of 
Simpson (2). It was ruled in it by Scot¬ 
land, C. J., that under S, 27 of Act 8 of 
1855 (corresponding to S. 52 of Aot 9 of 
1874) the word “assets” included lease¬ 
holds as well as cash and Government 
promissory notes and that “oollection" 
did not necessarily imply realization 
by sale or by actual receipt or possession. 
The learned Chief Justice held that the 
Government promissory notes were col¬ 
lated as soon as they were taken posses¬ 
sion of just like Bank notes, as they 
oould be sold in the market and readily 
converted into cash. Bittleston, j'., 

e^^^S6d_^ doubt on this point but 
Ui [1898] 25Cai; 65. ' ~ 

(2) C1863] I M. H. C. R. 171. 
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neverbhele33 agreed bo the order. As 
regar Is leaseholds which were the only 
immovables in the case the learned 
Judges held that though the Adminis¬ 
trator-General had gob the title deeds in 
his possession, he had nob brought him¬ 
self fairly within S. 27 and they dis¬ 
allowed commission to him in the exer¬ 
cise of their discretion under S. 22 as he 
had done nothing further. 

This case was quoted and followed by 
Sale, J., in In the goods of Gonrjon (l). 
already cited above The learned Judge 
points out that in the Madras case it 
was implied that' to apply the berm 
‘ collection’ 

the doing of some act in connexion - with 
the assets whereby the Administrator-General 
incurred trouble or expense or responsibility 

was necessary and as in the case before 
him the property was in possession of a 
patnidar and all that the Administrator- 
General did was to eolleob the rents he 
could not be given a commission on the 
value of the property but on the rents 
collected. 

The question arose again in Watkins 
V. Sarat Chunder Ghose Moulick (3), where 
commission calculated on the value of 
the corpus of the testator’s estate was 
claimed bub refused bo the Administrator- 
General on the ground that possession 
was with a Receiver appointed by Court 
and nob with the Administrator-General 
who only received such sums as the 
Receiver piid. Their Tordships held 
that though the estate vested in him 
the Administrator-General could nob be 
said bo have ‘collected” ths 
These authorities show that the Ad¬ 
ministrator-General does nob earn a 
commission by merely taking out letters 
of administration and thereby getting 
the legal right bodeal with the properties 
if he does not do anything inore. it 
seems to me that in each case^ the ques; 
,bion whether assets have been collected 
'or not has to he decided on its own parti¬ 
cular facts. It is nob possible bo lay 
down general rules. On the fact, of the 
present case I am inclined to think that 

there has been “collection” of the asse s 

including the two shops and there will 
be distribution on the delivery over of 
the shops to the heir-at-law. The Ad¬ 
ministrator-General is. therefore, in ray 
jopinion entitled to his 5 p er cent, com 

(3) [1904] 31 Cal. 572. 


mission on their market value as welT 
The appeal is dismissed with costs. 

Venkatasubba Rao, J. —The point- 
to be decided in this appeal is : What 
constitutes under S. 52 of the Adminis^ 
trator-General’s Act (2 of 1874) collecting-, 
of assets with reference bo immovable- 
icroperty . It has been contended by the 
Administrator-General that under the 
Act commission is payable to him when 
he gets legal control over the estate. To 
bake a concrete case : a man dies pos¬ 
sessed of immovable property of great- 
value ; the Administrator-General obtains- 
letters of administration and does noth¬ 
ing mere and finds himself in a position 
to exercise without question acts of 
ownership over that property : in such 
a case he contends he is entitled to his 
5 per cent, commission. This argument 
is clearly opposed to authority. ‘ Assets’ 
includes immovable as well as moveable 
property see S. 3. When it is intended 
bo confine assets to moveable property 
only, the expression that is used in the 
Act is “ moveable assets ” see S. 18^ 
It is therefore, clear beyond doubt that* 
the word “assets” in S. 52 includes both 
moveable and immovable property. 
What constitutes collecting of immo¬ 
vable assets has been the subject of some 
decisions. In In the goods of Simpson (2) 
dealing with leaseholds, Scotland, C. J,, 
observed : 

With regard to the leaseholds I thiak^ the 
claim to commissioa is not brought fairly withiji 
the provisions of the 27th section. What ‘ex¬ 
pense’ or ‘trouble’ has the Administrator-General 
incurred in reference to these leaseholds f The 
evidence shows that all he did was to take the 
title-deeds which were handed over to him. He 
incurred no ‘responsibility’ by »so doing. 

It may be observed that S, 21 of Act 8 
of 1886 which was then under considera¬ 
tion corresponds to S. 52 of Act 2 of 
1871. In In the goods of Oourjon (l) the 
testator was entitled to a certain zemin- 
dari property which he had leased in 
perpetuity, the lessee or patnidar being 
in possession subject to payment of a 
fixed rent. Sale, J., accepted the test 
laid down by Scotland G, J., in the 
Madras case and held : 

But as regards the rest or corpus of tne 
zamindari^ property the Administrator-General 
has not, it would appear, done any acb whicn 
would constitute it an asset collected by him. 

The Administrator-General was not 
allowed commission in respect of this 
portion of the estate. In Watkins v. 
Sarat Chunder Ghose (3) commission was 
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claimed on the value of the corpus of the 
testator’s share in a joint estate of which 
the Receiver was in possession. It was 
decided by a Bench of three Judges that 
the Administrator-General was not en¬ 
titled to commission. Maclean, 0. J., 
observed • 

It would, I consider, be straining the language 
ofjthe section to say that hep had ‘collected’ this 
asset. I do not see how he can successfully say 
so. 

The language of the section is uhhappy 
and is calculated to create much diffi¬ 
culty. However that *may be, there is, 
as I have shown, considerable authority 
for the position that the Administi*ator- 
General’s -argument is untenable. The 
point whether assets have been collected 
within the meaning of the section is 
treated in each case, as a question of 
fact, in the rulings to which I have 
referred. I am free to confess that I 
find it difficult to accept some of the 
reasoning adopted in these cases, but I 
am not willing to treat these authorities 
as not binding. On ' the facts of the 
present case, I am not satisfied that the 
learned Judge is wrong in his view that 
there has been “collection” under the 
section. In the result, the appeal fails 
.and is dismissed with costs. 

Appeal dismissed. 
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Spenckr, j. 

Innasimuthu Pillai and anothei — 
Appellants. 

V. 

Rev. and others —Respon¬ 

dents. 

Second Appeal No, 700 of 1923, Deci¬ 
ded on the lOth March 1926, from the 
decree of theAddl. Sub-J., Tinnevelly, in 
A. S. No. 226 of 1921. 

c:vil p. c\. S- 9-2—Spccf/ic Relief Act. S. 42. 

The re^iuiromonb of S. 02 oanuot be evaded by 
disking for a bare declaratiou under the Specific 
Relief Act; -4. 1. R. U122 AIL 319, Ref. 

[P 1030 C 2] 

F. S. —for Appellants. 

P. V. KrisKnaswaini Atyai—for Res¬ 
pondents. 

Judgment.—This is a representative 
suit under O. 1, R* 8,'of the Code of C^vil 
Procedure. The plaintiffs claim to re¬ 
present the Roman Catholic Vellalas and 
Mudaliars of Vedakkankulam, They 


sued for possession of a school building 
and site which bad been sold by Defen¬ 
dants 2 to 6 to the 1st defendant, who is 
an American Lutheran Missionary of 
Nagercoil. The 6th defendant havitoig 
died during the suit, the 7th defendant 
was brought on record as bis legal re¬ 
presentative. Further reliefs were also 
claimed in the shape of declarations and 
injunctions. The suit failed in the first 
Court on the District Munsif’s findings: 

(1) that the suit property was not trust 
property ; (2) that the sale to 1st defen-* 
dant was valid and binding on the plain¬ 
tiffs; and (3) that a body of Roman 
Catholics distinguishable as belonging to 
the Vellala and Mudaliar castes cannot be 
legally recognized as there are no caste 
distinctions among Christians. The 
appeal to the Sub-Court failed for the 
same reasons. 

It is conceded now that the plaintiffs 
are not entitled to the 1st relief—that of 
possession of the suit property in the 
present suit. Mr. Vaz argues for the 
appellants that it should have been found 
that there was a public trust created 
and that his clients should have been 
given a bare declaration that the suit 
property belongs to the entire body of 
Roman Catholic Christian Vellalas and 
Mudaliari of Vedakkankulam, and chat 
the sale for the purpose of its being used 
for teaching by a person like the 1st 
defendant antagonistic to the Roman 
Catholic religion, was invalid. 

There is no deed of trust in the present 
case. Counsel relied on user as evidenced 
by Exs. E and C and he quoted the case 
of Clifford's Inn in Smith v. Kerr (l) 
and the same case in appeal in Smith v, 
Kerr (2) and the Attorney’General v. 

U tbster (3) as instances where there was 
no trust expressed but on long user for 
charitable purposes a trust was held to 
have been established. In the former 
case there was clear divestant of the title 
under the Indenture of 1616 by the 
original owners, the Earl of Cumberland 
and Lord Clifford, the purpose being the 
maintenance of a school of learning. 
The carrying out of that purpose for 
three centuries stamped the institution 
with the character of a trust. In the 

U) (1900] 2Ch. 611. 

(2) [1902] 1 Ch. 774=71 L. J. Ch. 369_5G LT. 

477^=18 T. U R. 456. 

(S) [1875] 20 Eq. 483=44 L. J. Ch. 766. 
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labfcer case, the property originally given 
for superstitious uses became vested in 
the Crown by statute. The Crown in 
turn granted the property to Lord Went* 
worth, who conveyed it to two individuals 
for the use of the parish at St. Stephen 
in the City of London. There was 
evidence that the lands were, applied for 
charitable purposes. In the end it was 
held that the property was nob a private 
property of the parish but was subject 
to the powers of the Charity Commis" 
sioners. 

In the i)resent case there appears to 
have been never uny vesting of the pro¬ 
perty in trustees. In fact, in paragraph 5 
of the i)laint it^is still claimed that the 
property forms the common property of 
the entire body of Roman Catholic 
Christian Yellalas and Mudaliars. Refer* 
ence was made to Ex. E, in which 
one Susai Maria Pillai declared that the 
property Was given for the purpose^ of 
constructing a school for the education 
of Pillai and Mudaliar boys alone of 
Vadakkankulam, and that the donees 
should have no power to encumber the 
property. Susai Maria Pillai was ex* 
amined as P. W. 5 and he admitted that 
he executed Ex, E, because the patta of 
the suit land stood in his name and he 
was asked bo execute this document ^ by 
the representative of the Prior or Priest 
but that he never paid the kisb for the 
land and never enjoyed it. The District 
Munsif found that the title to this land 

passed under Ex. Ill and. that Ex. E was 
only taken as a formal document for 
getting the patta transferred. It is clear 
that the recital of the purpose for which 
the land was transferred upon which the 
school had already been built wiil_ nob 
create a trust where no trust existed 
previously. Ex. C is a document, termed 
an agreement, execute! by 60 of the in 
habitants of Vadakkankulam who had 
s^G^ded from the authority of the Roman 
Catholic Father Caussanel and purporting 
to delegate to four persons named therein 
the power of management of a common 
fund for carrying on litigation against 
the opposing p.irty. It does not purport 
to create a trust, nor is it evidence of 

the existence of a trust. 

The plaintiffs are truly on the horns 

of a dilemma. If the school and^ the 
site upon which it was built form the 
common property of the community o 
Roman Catholic Christians drawn from 


the Vellala and Mudaliar castes, fcherb 

the sale in favour of the Ist defendant 

* 

was effected with full authority from- 
the majority of the same body of persons- 
who signed Ex. p ; and Ex. V is a record 
of the proceedings of that body at a- 
meeting held in January, 1917, w’hereat 
it was resolved by a unanimous vote of 
those present to sell the suit property in- 
order to discharge half of their debts. 

On the other hand, if the plaintiffs- 
succeed in showing that the property is. 
trust property, then the present suit, not 
having been brought after obtaining the- 
sanction required by S. 92 of the Code 
of Civil Procedure, cannot be maintained.. 
S. 92 is intended to cover cases in which 
there has been a breach of trust in rela*" 
tion to a public charitable or religious- 
trust. Persons interested in such a trust, 
must obtain the sanction of the Advocate- 
General for instituting a suit to obtain, 
an order of Court vesting the property in 
trustees. The requirement of the section 
cannot be evaded by asking for a bare- 
declaration under the Specific Relief Act:, 
vide Mufti Ali Jafar v. Fazul Husain- 
Khan (4:). The case VenkataramajK^ 
Ayyangar v. Kasturirdnga Ayyangar (5> 
upon which the appellant s counsel- 
relied, was a case in which some class of 
the worshippers of a temple asked for a 
declaration as to the future disposal of 
the offerings made to the god. It was- 
held that S. 92 was not applicable to a. 
suit of that nature. The present suit 13 . 
of a different character and is based upon- 
an alleged breach of trust. If the plain¬ 
tiffs have succeeded in establishing the 
existence of a trust, S. 92 would he a bar 
to their suit. But in the opinion of the 
Gcurts below, with which I agree, there, 
is no proof that the properties in suit had 
ever been dedicated or vested in trustees- 
and the suit failed because the plaintiffs' 
failed bo show that the disposal of the- 
property under Ex. IV was not a \alK 
and authorized disposal to which the 
majority of the lu'oprietors had given, 
their assent in a public meeting summoned 
for that purpose. The suit was, there 


'.ore, rightly dismissed. 

The second appeal, therefore, fails ana 

3 dismissed with costs. 

Appeal dismissed. 

All. 777=5 

5 [19171 40 Had. 212=31 


4C0 (F. B.). 


1926 Chokkalinga Tambiran v. Ramanadan Madras 1031 


A. I. R. 1926 Madras 1031 

Phillips and Madhavan Nair, JJ. 

liasi Vasi Chokkalinga Tamhiran — 
Appellant. 

V. 

Ramanadan and others — Respon¬ 
dents. 

Civil Miscellaneous Appeal Ro. 6 of 
1926, Decided on 23rd February 1926, 
from the order of the Sub-J., Tanjore, 
D/- 20th November 1925, in E, A. 
Nos. 430 and 602 of 1925. 

(a) Transfer of * Property Act, S. 55— Money 
left with vendee of mortgaged property but not 
paid by him to mortgagee—Vendee must pay In- 
terest on the amount. 

When purchase money is left with vendee for 
paying a prior mortgage debt apd he has cot 
paid it, he is liable in a mortgage suit to pay it 
to the mortgagee with interest unless it is left 
with him as a security for the payment of 
bilanoe of mortgage money by mortgagor, and 
the property purchased by him is liable to be 
sold in execution in preference to another pur¬ 
chased free from incumbrances: 21 AU. 223, 
P. C, iDis/. (P 1032 C 1] 

(fc) Execution-^Decree binding — Transfer of 
Property Act, S. 81. 

Executing Court cau determine the order iu 
which property would be sold in execution of a 
mortgage decree when the question has not 
been decided duriog trial. [P 1032 C 1] 

S. Panchapagesa Sastri —for Appel’ 
lant. 

T. M. Krishnaswami Aiyar, C. A. 
Seshagiri Sastri and R. Visoanatha 
Aiyat —for Respondents. 

Judgment. —This is an appeal by an 
alienoo of mortgaged property against au 
order declaring in what order the mort¬ 
gaged properties arc to be sold. The 
Subordinate Judge has directed that the 
property alienated to the appellant 
should bo sold first, and the property in 
tlie hands of Defendants! to 6 which was 
sold to them free from all encumbrances, 
should be sold next and that the pro¬ 
perty in the possession of the mortgagor 
should be sold last. Under the sale-deed 
by the mortgagor to the appeilaut a sum 
of Us. 1,1500 was directed to bo paid 
towards the balance due on the mortgage. 
.\dmittodly no portion of this amount 
was paid until after the mortgage suit 
was tiled and. oousequently, it is only 
fair to hold as the Subordinate Judge 
has held that the appellant was most 
largely in default in the payment of the 
mortgage-debt. It is now contended in 
appeal that the appellant's alienees 
having paid Rs* 11,500 into Court eppel* 


lanfc is not liable to pay any further 
amount towards interest or costs on the 
ground that he was not bound to pay 
this amount of Rs. 11,500, until the 
mortgagor had tendered the balance of 
the mortgage amount to the mortgagee. 
He relies on a decision of the Privy 
Council in Muhammad Siddiq Khan v- 
Nasir Ullah Khan (l) but that case can 
be distinguished on the facts. There it 
was held by tlie Allahabad High Court 
that when the sale was effected by 
the mortgage r there was an agreement 
that a portion of the consideration which 
was to be applied in discharge of the 
mortgage-debt was to be retained by the 
vendee as security for the balance of the 
payment by the vendor mortgagor. It 
was also found that ,a tender had been 
made by the vendee of the amount due 
by him, but that the vendor decline! to 
ofl'er. In appeal to the Privy Council 
their Lordships remarked that : 

they are of opicion that there is uo ground 
for the appeal. 

And they go on to state, ‘ 

“ The Rs, 17,000 were not left with the vendees 
simply as a deposit of the money of the vendor. 
They were to retain it as a security that the 
property sold should be freed from encumbrances 
upon it and that they should have a good title, 
They were entitled to retain it until the vendor 
provided the rest of the money necessary for this 
purpose. 

Then they proceed : 

“ F om th nature of the trarsaction it was 
not a deposit upon which the vendees would be 
liable to pay interest unless they refused or 
omittod to pay the money when they were in¬ 
formed by the vendor that he was prepared to 
pay the balance necessary to satisfy what was 
due. Without that balance tbov were not 
bound to pay or tender to him the Rs. 17,000. 

Ordinarily the purchase money must 
be treated as deposit in the hands of 
the vendee which is payable to the 
vendor, but in the circumstances of that 
case their Lordships held that it was 
not a simple case ol purchase mone> . but 
that there was according to the terms 
of the sile an agreement that thi^ iiioney 
should be treated as security, that the 
proiierty sold should be free from in" 
oumbranoes. In the present case the 
facts are very different. There is one 
passage relied upon by the ap|wllant in 
the sale-deed which is as follows ; 

If there shoull be any excess or deficit in th^ 
amounts directed to be paid towards, the afore* 
said hypothecations we shall ourselves be 
so nally preynt and discharge the same in fulL 

U) 21 AU. 1. A, a^^JtT'w" \ 

=7 Sar. 472 (P. CJ. 
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Prom this recital it is contended that 
we must assume that it was a sale free 
of incumbrances and that the money 'to 
be paid was to be held merely as security 
for the discharge of the incumbrances. 
As against this contention we have first 
of all the statement of the appellant 
himself that the amount of Rs. 11,500 
was not Che full amount due under the 
mortgage-deed and that there was a 
balance still due by the miorfegagor. If 
this is so the clause as to excess or 
deficit cannot refer to the question of 
Rs. 11,500, being the exact amount due 
under the mortgage, for both the parties 
were aware that this was not the 'whole 
of the amount due. No doubt the vendor 
would be liable to make good any loss 
to the vendee provided that the vendee 
had paid the amount due by him. The 
sale deed expressly states that there are 
no incumbrances of any kind except 
the two mortgages above-mentioned. 

It was clearly understood between the 
parties that these mortgages were sub¬ 
sisting and that the payment by the 
vendee would not fully discharge the 
liability. In such circumstances it is 
jimpossible to hold that there was any 
'agreement such as is referred to in 
'Muha7n7nad Siddig Khan v. Nasir Ullah 
Khanil), and, therefore, the ordinary 
rule of vendor and purchaser must be 
lapplied an 1 the purchaser is liable for 
interest on the amount not paid by him. 
This Was not disputed in the lower 
Court and we must accept that fact as 
further evidence of the agreement bet¬ 
ween the parties. 

A further point is raised that the 
^executing Court is not _ competent to 
imarshal the order in which the mort¬ 
gaged property sliall be sold when the 
jquestion has been decided in the^ trial 
of the suit. The point was raised in the 
written statement in the suit but there 
ha? been no reference in the judgment. 
Theonly part of the judgment relating 
to tliis question refers to an agreement 
lietweon the mortgagee and the mort¬ 
gagor and to this agreement the alienees 
were apparently not parties, there 
having been no adjudication on this point. 
It was, therefore, open to the executing 
(Court to declare the order of sale._ The 
I'apyieal consequently fails and is dis 
'missed with costs. 

Appeal dis7nissed. 
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Full Bench 

Coutts-Trotter, G. J., Krishnan 

AND Beasley, JJ. 

Co7nmissione7‘ of IncoTne-tax^ Madras~^ 
Petitioner, 

V. 

Mangalagm S7-i Umaonaheswara Gin 
and Rice Factory Ltd., Guntur and 
anoth 67 —Respondents. 

References Nos. 4 and 6 of 1925, Deci¬ 
ded on 23rd April 1926, made by the 
Income-tax Commissioner, Madras. 

Income Tax Act (1922), S. 10 (2) (vJ) 
Owners of rice mill letting it for tuorking can 
deduct depreciation. 

Owners of rice mill wlio liSjve let it out 
annual rent can, as- carrying on the busines 
of letting a rice mill, deduct from their assess¬ 
ment any sum which ls.due to depreciation of 
the lettable value of the property by reason of 
•wear and tear of machinery which falls upon 
them under the contract of lease, and the^ lessees 
as carrying on the business of i^c© milling, are 
entitled to a deduction of such repairs ^ 
upon them under the lease. [P* j-033, 0. 2J 

Ch. Raghava Rao and A. Sundaj'am 

Aiyar —for Assessees. 

Af. Patanjali Sastri—ior the Crown. 

Reference.—The assessee in Ihe case 
—the Mangalagiri Sri Umamaheswara 
Gin and Rice Factory—is a company 
incorporated under the Indian Com¬ 
panies Act. 1912. It was registered on 
the 11th January 1921 and, according 
to its Memorandum of Association, its 
objects are : 

To prepare and sell raw rice, 
boiled rice, cotton, cotton seeds, bran, 
husk ; and 

to purchase and lease out buiici- 

in^s, vacant sites and lands. 

There is a subsidiary provision in the 

articles to the effect that 

it it is deemed beneficial to the company with 

reference to circumstances it may lease orgl^e 
its factory for contract. 

In accordance with this provision^ the 
company, instead of working its mill on 
its own account, leased it out to Messrs. 
Parapalli Subbarayadu and R. Punniah 
on 29th March 1923 for a consideration 
of Rs. 1,500 per annum. The terms of 
the lease were that the machinery was 
to be kept in good working order by the 
lessee (repairs being executed by him; 
bub that the lessor was to bear the cost 
of any renewals worth more than 
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Bs. 100. i.e., for pracfcioal purposes the 
the lessor was responsible for wear and 
tear. 

For the assessment of the year 1921* 
25 the company furnished a return of 
its income to the Income-tax Officer, 
Guntur. It showed therein that its in¬ 
come during the previous years was 
Rs. 995 and claimed a further deduction 
of Rs. 1,037 on account of depreciation 
under S. 10 (2) (vi). The Income-tax 
Officer refused to allow depreciation as, 
in his opinion, the company was not 
entitled to this allowance under S. 10 
(2) (vi), and made the assessment on a 
taxable income of Rs. 995. The com¬ 
pany’s appeal to the Assistant Com¬ 
missioner of Income-tax, Guntur, against 
the assessment was dismissed on similar 
ground?. 

The company has now asked me to 
state a case to the High Court under 
S. 66 (2) of the Income-tax Act. As the 
question involves the interpretation of 
S. 10 (2) (vi), of the Act read with S. 10 
(2) (iv), I state the case as framed 

above. 

In my opnion the allowance claimed 
is not admissible. In order to make an 
assessee eligible for the allowance under 
S. 10 (2) (vi) two conditions have to be 
satished, namely : . 

(1) That the buildings, machinery, 
plant, etc., in respect of which depre¬ 
ciation is claimed, are the property of 
the assessee f(S. 10 (2) (vi)] and 

(2) that they are ‘used for the 
purposes of the business:” S. 10 (2) (vi). In 
the present case the first condition is 
satisfied, but the second* is not. The 
machinery and plant in question is not 
used by the petitioners in their capacity 
as lessors of the factory, but by the firm 
of Messrs. Pai'apalli Subbarayudu and 
R. Punniah, who actually carry on the 
processes of milling in the factory. 
Before an assessee can claim the benefit 
of S. 10 (2) (vi), it must be clear that he 
is making the profits by using and 
causing the wear and tear of the 
machinery, buildings, plant, etc. In the 
present case the buildings, machinery, 
etc., arc used by the lessees, and the wear 
and tear is caused for the purpose of 
earning thoir profits and not those of the 
assessee. 

I may add that the petitioners, in the 
event of their claim under S. 10 (a) (vi) 
not being admitted, urge that in equity 
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they should be given the ^allowance, and 
pray that it be given under S. 9 (l). 
In regard to this I need only say that 
where the Legislature has prescribed 
certain definite allowance, and laid down 
the conditions under which they may be 
granted, it is not my sphere, nor that of 
a Court of law, to enquire into questions 
of equity. The depreciation allowance 
claimed clearly cannot be granted under 
S. 9 (1), as that section only relates to 
‘‘property consisting of lands and build¬ 
ings appurtenant thereto.” The income 
derived from the lease of machinery plant 
is not income from property within the 
meaning of the Income-tax Act. 

Opinion 

CouttS'Trotter, C. J. —The assessees 
in this case are a limited com¬ 
pany registered on the iLth January 
1921, which is the owner of a mill 
equipped with machinery for the mill¬ 
ing of rice. The company elected not to 
work its mill on its own account, but 
leased it out to another firm in 
consideration of Rs. 1.500 per annum 
which it is entitled to do under the 
provisions of its Memorandum and 
Articles of association. I think it is 
clear that the assessees cannot come to 
Court and ask for deductions on the 
footing that they are carrying on a 
business of rice milling. The business 
they are carrying on is that of lessors 
of a building which derives its lettable 
value from the fact that it is equipped 
with certain machinery which is avail¬ 
able for the purpose of milling rice. 
And of course it is on that lettable value 
that the lessors have been assessed. It 
seems to me that this is the not infre¬ 
quent case of the same building and its 
contents being taxable both in the case of 
the lessors and the lessees. Different 
deductions will be allowable in the case 
of the- lessors and the lessees. The 
lessors, as carrying on the business of 
letting a rice mill, can justly deduct from 
th ir assessment any sum which is due to' 
depreciation of the lettable \-aluo of the 
property by reason of wear and tear of 
machinery which falls upon them under 
the contract of lease. Similarly the 
lessees being taxable as carrying on the 
business of rice-milling will, be entitled 
to a deduction of such repairs as fall 
upon them under the lease. The Crown 
does not suffer from the fact that the 
parlies oan distribute the incidence of 
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the liability for repairs as they choose, 
because only one total sum can be 
allosved as deduction. If that principle 
be right, it answers the question raised 
by the case and it is not our function to 
apportion which deduction can be rightly 
claimed by the lessors and which by the 
lessees, which is a matter for the Com" 
missloner to work out as a question of fact. 

Krifihnan, J. —This is a reference un¬ 
der S. 66 ('3) of the Indian Income-tax 
Act (11 of 1922); the question referred for 

our decision is ^ 

Whether the allowauce provided in S. 10(2) 
(vi) of the Indian Inccme-tax Act, 1922, is ad¬ 
missible in computing the income of an assessse 
who has leased out his plant, machinery and 
buildings. 

The Commissioner has answered the 
question in the negative. 

S. 10 (2) (vi) is as follows : 

In respect of depreciation of such buildings, 
machinary, plant or furniture being the property 
of the assassee a sum equivalent to snob 
percentage on the original cost thereof to the 
assessee as may in any case or class of cases be 
prescribed. 

The assesses here is a limited company 
formed primarily for the purpose of 
milling rice, and to carry out that’object 
the company had 'acquired buildings, 
mill, machinery and plant. They did 
not, however, carry on that business. 
There is a provision in the Memorandum 
of Association authorizing the Directors 
to lease out the mill to third parties for 
rent if it is benehoial to^ the company to 
do so ; acting under this authority the 
mill was leased out to certain lessees for 

a fixed annual rent for a 
three years. The arrangement was that the 
lessees were to work the mill and take the 
profits, and do the necessary repairs to it 
and hand it back at the end of the 
period to the lessors in proper working 
order ; the lessors were, however, to bear 
the loss by depreciation by wear and 
tear caused by the working of the mill. 
Tlie company is assessed on the rent 
received by them. It is clear from the 
facts that the company was ciijyxng on 
the business of letting the mill for the 
purpose of being worked by the lessees 
As very correctly observed by the 
learned Commissioner of Income-tak two 
conditions must he fulfilled by the 
assessees before they became entitled to 
the deduction claimed for depreciation 
under S. 10 (2) (vi) ; the property depre¬ 
ciated must belong to the assessees and 
mu?t be "used for the purpose of the 


business.** The first; condifeion is admit* 
tedly fulfilled. But fche Commissioner 
thinks the second is not. I am inclined to 
think he is not right in that view. The 
business here is the business of leasing 
the buildings -and mill machinery for 
being worked as a mill. The rent received 
is not only for the use of the mill, bub 
also to cover the necessary wear and 
tear. A portion of that rent represents 
the loss by wear and tear. The lease 
being of the mill as' a working concern 
it is not straining the language of Cl. (vi) 
to hold that the machinery and build¬ 
ings are used for the purpose of the 
lease and that the depreciation caused 
to them by wear and tear arises, so far 
as the assessees are concerned, from that 
user. Though the direct cause of the 
wear and tear may be the working of 
the mill by the lessees such working is 
authorized by the lease and is part of the 
business of the lease. That part of the 
rent which represents the , loss due to 
depreciation is not really income to the 
lessors, but is meant to make good the 
loss on capital value of the machinery- 
I agree with the learned Chief Justice in 
holding that the assessees here^ are en¬ 
titled to a deduction for depreciation ot 
their buildings, machinery and p ants 
which under the lease they have to bear. 
What that amount properly is for the 
year of assessment is for the 
authorities to find. My answer the 
reference on the facts of this case is as 


atod above. ' . ^ 

Beasley. J.—The only point upon 

hich I had any doubt was whether .it 

)uld‘ be said that the assessees were 

lemselves carrying on business, because 

is not only necessary for an , assessee, 

sfore becoming entitled to the 

on for depreciation under S. 10 (. 2 ) (vi> 

' the Act, to be the owners of tbe 

’operty in respect of the property 

mreciated, but that also that property 

,ust be used for tbe purpose of the 

lainess. Thera is no doubt of coui-se 

lat the assessees are the owners ot tn 

roperty ; but is the property used for 
le purpose of the business ? This is ^ 
190 of a limited company formed for 
16 purpose of milling rice and in 
ursuance of that object the company 
squired buildings, mill, machmerj ana 

lant. The company is, “^AiL 

,zed in the Memorandum of Association 

) lease out the mill to other people for 
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rent. The company did nob carry on the 
business of milling rice; it availed itself 
of the authority given to it of leasing 
out the mill for a fixed annual rental. 
The lessees worked the mill and took 
the profits, and under the lease had to do 
the necessary repairs to the mill. They 
had nob however to bear loss by 
depreciation by wear and tear and it is 
in respect of the latter loss that the 
company claims the deduction under 
S. 10 (*4 (vi). The Commissioner of 
Income-tax has held that the property is 
nob used by the assessee for the purpose 
of the business, but I agree with the 
learned Chief Justice and with my 
brother Krishnan, J., that the view he 
has taken is incorrect. The company 
could either work the mill itself or could 
let it out to others bo do so. One is the 
business of milling and the other is the 
business of letting out the mill for others 
to do so. Both, in my view, are equally 
a business, and my answer, therefore to 
the reference would be that the company 
is entitled to a deduction for deprecia¬ 
tion of the buildings, machinery and 
plant. 

Government will pay the assessees in 
each case Rs. 100 for their costs. 

Reference answered 
in the affirmative. 


A. 1. R. 1926 Madras 1035 

Coutts-Trottf.r, C.J,, and Ramesam, J* 

S. K. Mohideen Batcha Sahib —Plain¬ 
tiff—Appellant. 

v. 

A'. A» Sheik Datvood Sahib and others 
Defendants—Respondents. 

Appeal No. 290 of 1925, Decided on 
5bh March 192G, from the decree of the 
Addl. J., Coimbatore, in O. S. No. 26 of 
1925. 

Contract Act, S, 145— Surety can be indevini- 
Jted propei' cases before actual payment. 

In one S3use all sureties are only joint debt¬ 
ors so far as the creditor is ooncerned. But in 
a special sense, a surety is only a surety and not 
a joint debtor though the creditor is entitled 
to a joint and several deoree or even can exclu¬ 
sively sue the surety. In either case, if the 
amount is exclusively recovered by the creditor 
from the surety or one of the debtors who has 
not received its benefit at the time of the 
borrowing, it can be reoovcred f 9 )m the princi¬ 


pal debtor or the joint debtor respectively. But 
the exact form of the transaction is important- 
A person, who is merely a surety, can bs ini 
demnified in an appropriate ease, before actua- 
payment, by an anticipatory action.[P. 1037, C.l] 

T. M. Kxishnaswami Aiyai and N' 
Rajagopal--iox Appellant. 

S. T. Srinivasagopalachariar, S, Vara' 
dachariar and C. F. Anantahrishna> 
Aiyai —for Respondents. 

Ramesam, J. —It will be conveuieub 
to set forth the facts of this appeal by 
the plaintiff as it arises out of a suit* 

ef an unusual character.” The 1st- 
defendant ( Sheik Dawood ) and his- 
brother, the late Kadir Mohideen carried 
on business under the name and style 
of K. Allauddin Sahib and Sons. The- 
plaintiff is a father-in-law of the 1st 
defendant, but the 1st defendant 
has since discarded the plaintiff’^ 
daughter and married another wife, the 
daughter of the 4th defendant. In 1919 
when the transactions commenced, no 
such misunderstandings existed between 
the plaintiff and 1st defendant. The 
brothers executed Ex. D in March 1919- 
in favour of the Agent to the Bank of 
Madras at Erode in which they stated 
that all transactions entered into by one 
of the brothers or both, whether under 
the firm name or not, may be regarded 
as entered on behalf of the firm. On 
30th July 1919 the plaintiff, who is also 
a merchant of Erode, executed Ex. E. a 
promissory note for Rs. 30,000, in favour 
of the firm. This was delivered to the 
Bank by the firm as an enclosure with 
Ex, G ( in O. S. No. 9 of 1923 ou the 
file of the Court of the Additional 
Subordinate Judge of Coimbatore ) of 
the same date as oollateral security for 
the firm’s drawings from the Bank on 
current account. 

It is admitted by both sides that the 
firm did not pay to plaintiff Rs. oO.OOQ 
at the time of execution of Ex. F. The 
firm began to draw various amounts 
from the Bank and the current account 
of the Bank showing the drawings of the 
firm and payments by it in reduction of 
its indebtedness to the Bank is Ex. G. 
It shows that ou the 30tb July the firm 
drew Rs. 11,500 from the Bank bv 
issuing a cheque in favour of plaintifi\ 
Ex, I is the ledger of the firm showing 
the amount between the firm and the 
present plaintiff. It shows that 
Rs. 11500 was lent by the firm to the 
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plaintiff. Thus the amount drawn by 
the firm from the Bank on that date 
was shown in the documents as a debt 
•of the firm to the Bank and secondly as 
a debt of the plaintiff to the firm and 
thus ultimately reached the plaintiff’s 
hands. Other amounts were drawn by 
the firm from the Bank. Some -portions 
•of the amounts reached the plaintiff and 
appears in Ex. 1 as lent to the plaintiff. 
Other portions were utilized by the firm 
for their own purposes or for being lent 
to other customers of theirs. By 31st 
August 1921, the total amount drawn by 
the firm from the Bank amounted to 
Rs. 30.000 and odd, and the account 
■closed. On the same date the Bank 
endorsed the note to the 4th defendant 
who filed on 21st September 1921 a suit 
to recover the amount. (O. S. No. 172 
■of 1921 of the Principal Sub-Court after¬ 
wards renumbered as O. S No. 9 of 
1923 of the Additional Sub-Court. ) By 
that time the Ist defendant’s brother 
died and his widow and daughter were 
sued in his stead. The present plaintiff 
was 1st defendant and the present 
Ist defendant was 2nd defendant 
;and the present 2nd and 3rd 
•defendants were 3rd and 4th defendants 
in that suit. It may be added that the 
deceased Kadir Mohideen and the pres¬ 
ent plaintiff married sisters and the 
plaintiff’s brother nrarried the daughter 
■of Kadir Mohideen (now 3rd defendant). 
The suit was decreed, the amount to be 
recovered in the first instance from the 
assets of the firm and after exhausting 
the assets from the present plaintiff. On 
appeal the decree was modified by the 
High Court into an unconditional decree 
against all the defendants in that suit, 
but the execution against thd present 
plaintiff was postponed to 16th March 
1925 to enable him to file the present 
suit which was accordingly filed on 10th 

-January 1925. ^ • /j 

The plaintiffs contention briefly is 

that so far as the current account 
between the firm and the Bank is con¬ 
cerned, the 'firm was the principal 
debto>' and he himself was only a surety 
by the execution of the promissory note 
Ex. F, which was endorsed to the Bank 
as collateral security, and that, though 
the Bank or its endorsee may obtain a 
ioint and several decree against himself 
and the partners of the firm, he^ is 
entitled to equitable relief from being 


ruined by the execution of the decree- 
holder solely against himself acting in 
collusion with the principal debtor. The 
vakil for the 4th defendant frankly 
stated before us that his motive for exe* 
cuting the decree against the plaintiff 
solely is that the 1st defendant dis* 
carded plaintiff’s daughter and that he 
(4th defendant) is anxious that his 
daughter should not be similarly dis¬ 
carded and that he runs such risk if he 
executes the decree against 1st defendant 
and that he is not colluding with 
the 1st defendant. This may not be 
actual collusion, but is ‘very nearly 
akin to it. It may be also stated 
here that so far as the account 
between the firm and the plaintiff (Ex. 
l) is concerned, another suit has been 
filed by the Jst defendant against the 

plaintiff (O. S. No. 124 of 1923). Ex. C 
is the plaint and Ex. V is the written 
siatemcjnt in that suit. The defence of 
the plaintiff is that he discharged all the 
dues to Isb defendant. Thus, even if 
some of the amounts drawn from the 
Bank by the firm ultimately reached 
plaintiff’s hands and it is admitted some 
amounts did so reach them, they were 
the subject of independent loan transac¬ 
tions between the firm and the plaintiff 
and the subject of a separate account 
and of a separate suit. The plaintiff, 
therefore, contends that if it is 
that he is owing any amount to the 1st 
defendant, it can be lawfully decreed 
in that suit and there is no justification 
for the 1st defendant’s attempt to throw 
the whole burden of the firm’s debts to 
the Bank on him. 

Mr. Varadachari who appeared for fche 
1st defendant contends that the real 
view to take of the transactions with 
the Bank is that the plaintiff and the 
firm were both principal debtors and the 
plaintiff is not entitled to any relief as 
surety. He concedes that if this suit is 
dismissed and if his other suit is decreed 
it amounts to plaintiff being made to 
pay doubly for the same amount, that if 
this suit is dismissed, his other suit, in 
so far as it covers.all amounts drawn 
from the Bank ought to be dismissed and 
consequently, if the suit by the pl^intitt 
is decreed, his own suit ought c 
decreed subject to any plea of ‘discharge . 
but he contends that, of these 
alternatives, the former is 
proper course to take, i. e.i “ ^ 
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plainbiff’s suit ought; to be dismissed and 
that his own suit, in so fair as it covers 
amounts drawn from the Bank and re¬ 
lent to the plaintiff ought to be dis¬ 
missed ; and as to other amounts not so 
re-lent, the plaintiff, after payment to 
the decree-holder ( 4th defendant ), will 
be entitled to ’his remedy against the 
1st defendant as a joint debtor for con¬ 
tribution even if such a round about 
way may end in plaintiff’s ruin. Thus 
it is clear from the contentions of the 
-respondent’s vakil, the 1st defendant’s 
description of the present suit in para¬ 
graph 4 of his written statement as a 
counter blast to the other suit is not 
accurate. 

The main point to be determined 
rosolves itself into the question.—what 
i^ the legal relation of the parties as 
between themselves in respect of the 
drawings from the Bank ? Were they 
joint debtors or was the plaintiff as 
surety for the firm ? In one sense all 
sureties are only joint debtors so far as 
the creditor is concerned. But in a 
special sense, a surety is only a surety 
and not a joint debtor though the cre¬ 
ditor is entitled to a joint and several 
decree or even can exclusively sue the 
surety. In either case, if the amount 
is exclusively recovered by the creditor 
from the surety or one of the debtors 
who has not received its benefit at the 
time of the borrowing, it can be re¬ 
covered from the principal debtor 
or the joint debtor respectively. But 
the exact form of the transaction 
is important. If the plaintiff is 
a surety, he can be indemnified in 
an appropriate case before actual 
payment, by an anticipatory action of 
[this kind [vide /u re Richardson : Ex 
parte The Governors of Si. Thomas's Hos^ 

pital {!) o(. Wohnerhansen w Gnllick (2) 

—a case of suing a co-surety, and Veera- 
ppa Chettij V. Arunachalam Cketty (3)— 
a case of partners]. 

When we examine Ex. G, we find that 
a considerable part of the amount drawn 
from the Bank reached the plaintiff's 
hand and, relying on this fact, the Sub¬ 
ordinate Judge held that the account was 
opened substantially for his benefit and 
dismissed the suit. It is true that consi¬ 
derable amounts out of the drawings by 

'~(l> [iVllp/K. B. 7o5 

(2) [1893] a Oh. 514-=3 a 610=68 E*. T 758 

(3) A. I. R, 1924 P. C, 192=4 48 


the firm reched the plaintiff’s hands. But 
it is necessary to remember two points : 
(l) other portions were utilized by the 
Arm itself (2) the drawings appeared first 
in the account of the firm with the Bank,, 
and such portions of then as were lent to 
the plaintiff appeared in another account 
between the firm and the plaintiff*. That 
the drawings were regarded in the first 
instance as the firm's drawings is clear 
from several considerations. For ex¬ 
ample, the net value of the amounts 
drawn from the Bank that reached the 
plaintiff after giving credit to payments 
never exceeded Es. 18,000 and at the 
close of the account amounted oniy to 
Rs. 3,050., If, on the other hand, we look 
at the account between the firm and the 
plaintiff which covered not only sums re¬ 
lent to the plaintiff, out of the drawings 
from the Bank but several other transac¬ 
tions, the indebtedness of the plaintiff* 
was sometimes much less than Rs. 30,000, 
at other times it far exceeded it. It is 
clear that the sole object of Ex. P was to 
serve as collateral security for the Bank 
and did not represent a voucher for 
money borrowed. Ex. G and Ex, I must 
be regarded as the two separate and dis¬ 
tinct accounts which they purport to be. 
It is true we have to look at the sub¬ 
stance of a transaction and not the form. 
But where the form itself is part of the 
substance, we must ateach weight to the 
form also. Mr. Varadachari relied on 
S. 37 of the Negotiable Instruments Act. 
But on the facts relating to Ex. P the 
section has no application. It it conced¬ 
ed that the plaintiff is entitled to an 
equitable relief if the facta justify it ; see 
Buckley’ L. J.’s remarks in the case al¬ 
ready cited. The only question is one 
of fact and we agree with the learned 
Advocate-General’s contention for the 
plaintiff. The Subordinate Judge seems 
to have been led away by certain false 
statements which the plaintiff made in 
the pleadings aul depositions in the other 
case on matters which have really no 
bearing on the material point before us 
in his anxiety to save himself from the 
joint pressure of the 1st defendant and 
4th.defendant. It is true the Subordi¬ 
nate Judge has observed the witnesses 
and wo have not, as he seems to be anxi¬ 
ous to point out. But the point before us 
IS not one of choosing between the oral 
evidence hnt what is the real meaning oi 
Eixs. G, I, F witb such light as is thrown 
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on them by the oral evidence it neces; 
gary. It is true, as Mr. Yaradachan 
contends, that the real effect of the 
transactions of 1919 should be ascertained 
from the documents of the time and nob 
from the later conduct of the parties 

such as the filing of the connected suit 

O. S. No. 121 of 1923 by the Ist defen¬ 
dant' Our conclusion is based on the 
■documents of 1919 only and the'plaint in 
O. S, No. 121of 1923 only corroborates 

•and supports it. . , . .u t 

There -will be a decree declaring that 

the plaintiff is only a surety for the firm 
\llauddm and Sons represented by Defen¬ 
dants 1 to 3, and that Defendants 1 
are bound to indemnify the plaintiff in 
respect of the decree in O. S. No. 9 of 
1923 and Defendants 1 to 3 are liable in 
the first instance to satisfy the 4th defen¬ 
dant’s decree as per the terms of the bub- 
Court’s decree in O. S. No. 9 of 1923. In 

the event of non-satisfaction of 4th 
defendant’s decree by'Defendants 1 to 3, 
to the extent of the amount as decreed 
by the Sub-Oourt in O b. No. 9 of p23 
within three weeks, plamtifi will have 
liberty to apply in execution to raise the 
amount due under the said decree by 
appointment of a Eeoeiver or otherwise 
from the assets of the firm and have the 
same paid to the 4th defendant in satis¬ 
faction of the said decree. _ 

If tlie said decree is executed against 

the plaintiff in whole or in part the 
plaintiff shall have liberty to apply 
to the Court to have paid to him out of 
the funds raised under the last paragraph 
the amounts realized by the decree-holder 
from the plaintiff by. such execution. 
Plaintiff’s prayer (2) in paragraph 18 

will be dismissed and the ^ 

missed as against Itli defendant. Plaintiff 
will have proportionate costs throughout 

on the footing that the relief in les 
nect of which he succeeds if worth Rs. 
3,5 000 and will pay proportionate costs 
in respect of the first three amounts in 
Sch Tl (the costs will include the costs 
of private printing). Plaintiff will pay 
half the costs to 4th defendant and the 

l=t defendant will pay the other half of 
She costs of 4th defendant throughout. 

Decree modified. 
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Full Bench 

Spen6br, Krishnan and Beasley, JJ. 

Board of Reveiiue^ Madras —Referring 
Authority. 


V. 

Moopanna Somara.zu and another 
Respondents. 

Reference No. 19 of 1925, Decided on 
21st April 1926, made by the Secy, to the 
Excise Oomr., Triplicane, Madras, on 
22nd September 1925* 

{a). Practice—Precedents—Case tender repeal¬ 
ed Act Is useful for interpretation—Interpreta¬ 
tion of statutes. 

Though a case under an Aob which is no 
longer in force cannot be treated as an authority, 
nevertheless, it is a useful guide as to the ^n- 
truction of the Act in force instead. [P 1039, O JJ 

(b) Madras Stamp Act f6 of 1922), Sch. 1-A, 
Art. 33 («)—PosyessfoJt to he delivered on the 
happening of a future event is not agreed to be 
given." 

The words “agreed to be given” in Art. 33 (a) 
should not be construed as covering oases of 
agreement to give possession on tjie breach of a 
certain covenant, or on the happo iiug of a future 
event which may or may nob happen, bub only 
cases where by the words of the document P^^^es- 
sion is directly agreed to be given : 10 Cal. 2/4, 
Appl. Cl* 10^0' ^ 

Advocate-General and Govt. Solicitor 

for Referor. 

P. V. Rangaram —for Respondents. 

Opinion. 

Spencer, *J. —The question before us 
is whether documents, of which wo have 
a specimrn form here, are mortgage deeds 
of the description defined in Art. 33 (a). 
Sch. I-A of the Madras Stamp Act (VI of 
1922) in these words . 

Mortgage.deed.when possession of the pro¬ 

perty or any part of the property comprised m 
such deed is given by the mortgagor or agreed to 

be given. 

In the Stamp Act (18 of 1869) the 
description ran differently. It was a 
mortgage deed of this class^ only when 
possession of property comprised therein 

was given by the ^ Vha 

of execution. Then m Act I of 1879 the 

words “at the time of execution ^ were 

transposed from the epd to the begmnin 

of the sentence and the description r 


ohus : 

When at the time o£ execution 
tTie •DroD'=‘rt’y or any part of the property 
prised in such deed is^given by the mortgagor or 

agreed to bo given. 
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In the present Aot, the words ' at the 
time of execution” have been altogether 
dropped. Therefore, we have only to 
consider whether possession of the pro¬ 
perty is either given by the mortgagor or 
agreed to be given under the document 
<th<ic is before us. The decisions in the 
Anonymous case (l) and Hinganghat Mill 
Co., Ltd. V. Bekchaad Bkikamchand (2) 

• being decisions upon Acts which are nob 
now in force, serve rather as guides for 
'the interpretation of the present Act than 
*as authorities. The mortgage deed before 
us is in the form of an English mortgage. 
The mortgagor gives a certain parcel or 
piece of land to the mortgagee ‘’have and 
to hold”, “subject to the proviso for 
redemption” therein contained. Then 
there is a covenant that the mortgagee 
shall permit the mortgagor to retain 
possession of the premises so long as he 
shall make the annual payments as stipu¬ 
lated, the net result of which is that the 
mortgagor remains in possession and thus 
possession is not immediately given by 
the mortgagor of the property comprised 
in the deed. But there is a provision at 
the end of the document providing that, 
if default is made in payment of certain 
annual instalments, the mortgagee may 
at any time thereafter enter into and 
upon the*said piece of land and premises 
and shall thenceforth quietly possess and 
enjoy the same. The question is whether 
this covenant amounts to an agreement 
to give possession. 

I think that the main agreement bet¬ 
ween the parties is that possession should 
nob be given to the mortgagee in the first 
instance as the result of the execution of 
the mortgage deed and that this covenant 
for the mortgagee entering on the pro¬ 
perty in case of the mortgagor making 
default in payment is a subsidiary agree¬ 
ment which is only to take effect upon a 
certain contingent event happening which 
may never happen. Under these circum¬ 
stances I am of opinion that this docu¬ 
ment is one in which possession is not 
given or agreed to be given and that it 
falls under Art. 33 (6) of the Aot. 

Krishnan, J. —This is a reference by 
the Board of Revenue for the decision of 
the High Ocurb of the question of the 
proper stamp duty payable on the docu¬ 
ment submitted to us,. That document 
the fo^ of an English mortgage . 

(1) H8S43 10 Cal. 274^ 

(9) 116$4] 8 Bom. 310 (F. B.). 
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'The question we are called upon to 
decide is whether this mortgage falls 
under Art. 33 (a) or 33 (6) of the present 
Madras Stamp Act, Sch. I-A. To make 
it fall under 01. (a) it is necessary that 

the possession of the property or any part of 
the property comprised in the deed should be 
given or agreed to be given. 

If it does not fall under 01. {a) it must 
fall under 01. {h). This question was 
considered on a reference with regard to 
a similar document in the Anonymous 
case (1), bub under the previous Stamp 
Act of 1879, Art, 44, Sch. 1. There is a 
difference in the wording of that Act and 
the present Act with which we are now 
dealing. The words “at the time of 
execution” have been omitted in the pre¬ 
sent Act. It was held by the learned 
Judges that the document before them 
did nob fall under 01. (a), bub only under 
(b). As the Act has been changed, it is 
no doubt true as my learned brother says, 
that the case cannot be treated as an 
authority, neverthless, it is a useful guide 
as to the construction bo be placed upon 
the article as it is now worded. The; 
question of what stamp duty is payable 
on a document muse necessarily be decided 
on the words of the document and the 
terms it embodies. There can be no 
doubt that, under the document before us 
possession is nob given by the mortgagor 
to the mortgagee for by express stipula¬ 
tion the mortgagor is to continue in 
possession. 

The covenant with reference to posses¬ 
sion is that on a certain event happening, 
namely, on the mortgagor’s default to 
pay in time the instalments fixed in the 
document, the mortgagee has the power 
to sell the property if he so chooses, or 
to bake possession of the property in case 
he thinks fit to do so. The question then 
is, whether this document can be treated 
as a document by which the mortgagor 
has agreed that possession of the property 
should be given to the mortgagee within 
the meaning of Cl. (a). I am inclined to 
think that the words “agreed to bo given" 
in Cl. (a) should not be construed in too 
wide a sense as the Advocate-General 
argues, but that these words should be 
restricted in the manner the Judges of 
the Calcutta High Court did. Mitter, J„ 

says, with reference to these wordJ 
m Cl. (a): 

thatCl.(a) cf Art. 44 covers 
only those mortgage in whioi^ as s* 3 curity 
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for the money advanced on mortgage, possession 
of the property or any part of the property mort¬ 
gaged is actually given or agreed to be given. 
But it does not include mortgage deeds in which 
it is stipulated that the mortgagee would be 
entitled to take possession of the property, or any 
portion of the property mortgaged in case there 
should be any breach of the covenants of the 
deed. The word ‘given’ in the clause in question 
seems to me to point out that only those trans* 
actions are intended to be covered where the 
transfer of possession takes place in consequence 
of the agreement on the part of the mortgagor to 
deliver over possession as part of the security of 
the mortgage money. But, where by virtue of a 
stipulation iu the mortgage deed, the mortgagee 
becomes entitled to enter upon possession quite 
irrespective of the consent of the mortgagor to 
make over possession, the clause in question does 

not apply, 

I acn inclined to think that this is the 
proper connotation of the words agreed 
to be given.” These words do not really 
cover a case where on a breach of coven* 


ant power is reserved for the mortgagee 
to take possession if he'thinks fit. That 
will be putting too large an interpreta¬ 
tion upon the words agreed to be given. 
The principle is that in cases^ where a 
Taxing Act like the Stamp Act imposes a 
pecuniary burden upon the subject, the 
construction most beneficial to the sub 
ject should be adopted iu cases of doubt. 
I am therefore of opinion that the words 
‘‘agreed to be given” should not be con¬ 
strued as covering cases of agreement to 
give possession on the breach of a certain 
covenant, or on the happening of a future 
event which may or may not happen, but 
only cases where by the words of the 
document possession is directly agreed to 
be ‘’iven. This view is also supported by 
the judgment of Field. J-. 

Calcutta case. Garth. C J., takes a 
slightly different view based upon tbe 
words ‘‘at the time of execution.” But 
these words are not now in the Act and 
therefore his judgment is not of much use 
to us There is, however, one sentence 
in it to which I shall draw attention. 
It expresses forcibly that too large a 

construction should not be placed ■ upon 

tbe words. He says at page 278 : 

Again i£ the Advoeate-General’s view were 
correct ’Cl. (a) would be applicable m aU cases 

Xro possession of the property IS agreed to be 

Riven at any distance of time, or under any con¬ 
ditions even temporarily, for non-payment of 
intLresi. I cannot think that the Legislature 
rSeL.t to extend so largely or so.unreasonably 
the claps of mortgages which are to be chargeable 

with tbe higher duty. 


There is a further point here and that 
is, that even if we construe the words 


‘'agreed to be given” /as covering cases 
where on the breach of a covenant posses¬ 
sion is to be given to the mortgagee, such 
an agreement does not exist here, for 
here the agreement is not for the mort¬ 
gagor to give possession but for the mort¬ 
gagee to take possession if he iihinks fit. 
Such a case does not seem to come under 
cl. (®). This is what Field, J., says on 
the point. 

Now, although there is an authority to the 
mortgagees and trustees to take possession upon 
the happening of certain events, I think it im¬ 
possible to say that there is Any agreement by 
the mortgagor to give possession. » 

The mortgagor, on the breach of a 
covenant, may refuse to give possession 
and drive the mortgagee, to a suit to 
enable him to enforce the covenant as 
regards possession. A document that 
contains such a provision is, I think, nob 
contemplated by Cl. (a) of Art. 33. 

I, therefore, agree with my learned 
brother that this document is not a docu¬ 
ment which falls under 01* (^)( but under 
Cl. (6), and should be stamped accordingly. 

Beasley, J.— I agree. 

Reference answered* 
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Phillips and Madhavan Nair, JJ. 

Chitturi Venhataratnam and otliers- 
Defendants—Appellants, 

V. 


Siram Suhba Rao and others —Plain¬ 
tiffs— Bespondents. 

Letters Patent Appeals Nos. 42 and 43 
of 1925, Decided on 21:th February 1926, 
from the judgment of Devadoss, J., 
D/' 2nd October 1924, in Second Appeals 
Nos. 848 and 849 of 1922. 

sii ^ (a) Registration Act, S. 11 —Partnership 
oivning immovable property—Release by a partner 
of his share, in partnership property—Deed is 
not compulsorily registrable. 


I a partnership business owning immovable 
»erty a partner may be a co-owner in the pro- 
y but he has no right to ask for a share m 
; property but only that the partnership busi- 
, should be wound up, including therein tbe 
of the immovable property and to ask for nis 
re in the resulting assets. Before a partner 

ases his right in the partnership property. 

t property belongs to the partnership 

,dentally to him as a member of the 

3 but not in his individual capacity. 

efore, he retires from the 
--- his rights thereini the property still 
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Mxaains the property of the partnership and the 
action in releasing his rights does not actually 
extinguish his tight in the immovable property, 
for he receives his share of the assets on going 
out of the partnership and the immovable pro¬ 
perty still remains the property of the partner¬ 
ship as it was before ; 25 Mad» 149 and A. I. B, 
1922 P. C. 115, Bel. on. 

A release deed by which a partner relinquishes 
his share of the partnership property is not com¬ 
pulsorily registrable under S. 17. [P. 1042, C. 2] 

(b) Begiatratlon Act, S. 49 —Unregistered 
deed affecting Iviniovable property is admissible 
otherwise than as affecting Immovable property. 

An unregistered document affecting interest in 
immovable property is admissible in evidence 
otherwise than as evidence affecting the immov¬ 
able property. [P. 1042, C. 2] 

A, KrishnaswavU Iyer —for Appellants. 

V, Ramadoss —for Respondents. 

Appeal No. 42 of 1925. 

Phillips, J .—The only question for 
consideration in this appeal is whether 
the document, Es. 3, is admissible in 
evidence. It purports to be a kararnamah 
or release of partnership share and it 
recites tha6 in consideration of a sum of 
Rs. 2,100 settled by the mediators, the 
executant relinquishes his share, title and 
interest in the partnership business. 
Admittedly, the partnership was pos¬ 
sessed of immovable property and the 
learned Judge in second appeal has held 
that as the document is one creating or 
extinguishing an interest in immovable 
property within the meaning of S. 17 of 
the Registration Act, it requires regis¬ 
tration and is, therefore, inadmissible in 
evidence as out having been registered. 
‘The learned Judge finds that this docu¬ 
ment is a relinquishment of the execu¬ 
tant's share in the pirtnership and that 

instead of Subba Rao being paid his share of 
the assats of the partoerebip, the partuura entered 
into an arrangement by which he purported to 
release his right in the partnership. 

Inasmuch as he received a consider¬ 
ation of Rs 2.100 for this release, that 
amount is clearly the amount settled by 
the mediators as being the share in the 
assets of the partnership to which he was 
at that time entitled. 

The real question at issue is whether 
this is a document surrendering an 
interest in immovable property. Under 
S. 258 of the Contract Act all part¬ 
ners are joint owners of the partner¬ 
ship property, but the share of each 
partner in the partnership property is 
the value of his original contribution 
increased or diminished by his share of 
profit or loss, i. e.. he oan only oUim to 
reoelve his share of the assets of the 

1926 M/181 & 132 


partnership after all accounts have been 
taken. This is clearly shown in a case 
reported as Sudarsanam Maistri v. 
Narasimulu Maistri (l). In that case 
the plaintiff sued for a share in the 
partnership which admittedly was pos¬ 
sessed of immovable property, and it 
was held that his suit was barred by 
limitation. It was argued that in res¬ 
pect of the immovable property the suit 
would be in time, although as a suit for 
dissolution of partnership, it Was barred 
by limitation. It was. however, held 
that the only suit which he could brinq 
would be for winding up the business of 
the partnership and for distributing the 
surplus and not a suit for partition of the 
partnership properties. 

Similarly, in Gopala Chetty v. 
F. Vijayaraghavachariar (2) it was held 
by the Judicial Committee that a suit 
to recover a share in property which 
fell in after the dissolution of the 
partnership could not be maintained 
when the right to sue for an ac¬ 
count was barred by limitation. These 
two cases are certainly authority for 
holding that a partner, as such, cannot 
sue for a specific share in the partnership 
property, but his only remedy ie to sue 
for taking accounts and ascertainment of 
his share. A question similar to the pre¬ 
sent one arose in Joharmal v. Te)ram 
Jagrup (3) where it was held by Jardine, 
J.. that a certain document transferrin*' 
a share in the assets of a firm which wa” 
possessed of immovable property did 
not require registration. Telang, J., how¬ 
ever, held the contrary view; Jardine. J's 
judgment is based on the English .Law 
which he discusses at great length. 
Under the English Law, the share of a 
partner in the assets of the partnershii* 
js undoubtedly personalty and not realty 
but, ifr 18 contended here that that doe< 
not conclude the case and that where a 
doc^ent relinquishing a share is e\e- 
ootedL that document must be registered 
The question is not free from doub-* 

rei>orced as 
where an agreement tu 
withdraw from a firm was under cen- 
sideration and it was held by Kekewicfi 
J., that such an agreement required a 
document under S . 4 of the Sutute 

U9= ii M. L — 

^ ^ P. C. I15ss45 Mad STs 

(S .11893] 17 Bom, 235. ‘ 

(*) U690] 43 Ch. D. 206=59 L.J Ch 
S8 W. R 810=69 L. T. ^ ^ 
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Frauds inasmuch as it; conveyed an in¬ 
terest in land. In appeal the point was 
not determined, bub Gotton, L. J., ex* 
pressed his concurrence with Kekewioh, 
J’s. view. On the other hand in Forster 
V. Rdle (5) it was held that the lease of a 
colliery was a mere incident in the 
partnership and no signed writing was 
necessary. The same principle was adop¬ 
ted in Dale v. Hamilton (6). In Watson 
V. Spratley (V) it was held that a con¬ 
tract to seil a share in a joint stock com¬ 
pany did not come within the Statute 
of Frauds. In page 236 Martin, ^J., 

observed : 

Indeed land or real property is tlie mam 
substratum of their joint stock or partnership 
property, and their profits are directly^ obtained 

from its use. It is true, the legal interest m 
:,uch real property is generally vested in the 
Corporation, and not in the individual partner or 
partners as in the cost book mine; but the 
interest of the share-holder in the great incor¬ 
porated joint stock companies, and in the 
smallest mine conducted upon the cost book 
principle is, in its essential nature and quality, 
identical, In both, the share-holder has only 
the right to receive the dividends payable on his 
share, that is, a right to his just proportion of the 
profits arising from the employment of the joint 
stock, consisting indeed partly of land ; but. 
whilst he holds his share, he has no interest or 
separate right bo the land, or any part of it. lie 
is, indeed, interested in the employment of it, 
but he cannot proceed against it directly, tor 
anything which is due bo him, or make any part 
of it his own, lor the purpose of satisfying any 
demand which he may have as share-holder. He 
is not iD the situation of a mortgagee, who has a 
direct interest in the land ; or of a joint tenant 
or tenant-in-common, who may make a part of 
it his own in severalty. xr- 7 . 

\oaLn in In re DeNtcols, Da Nicols v. 

Curlier (8), Kekewich. J., observed : 

It is settled that there may be an agreement of 
partnership by parol, notwithstanding that th. 
partnership is intended to deal wiuh land, and 
?hat to an action to enforce such agreement the 
plea of the Statute of Frauds will^ not avail. 

He quotes for bis authority J^orsier v. 
Hale (oJ and Dale v. Hamilton (6) ,bub he 
still adheres to the view expressed by 
Vim ir, Grey Smith (4). There seems 
to be some conflict, therefore, between 
the decisions of the BngUsh Courts, and 
I think the question must be examined 
to see whether this deed of release is 
really a document which extinguishes an 
interest in immovable property. 

It is wel l settled law tha t a contract 

(5) ri79f'] 3 Ves, 696=4 R. R. 1‘28. 

\ q ) [ 1846 ] 5 Hare 369=16 L. J. Ch. 126=11 

^ p 1_ 0 ^ 

( 7 ) [1854] 10 Ex. 222=24 L. J. Ex. 53=2 W. 

R. 627=2 C. L. R. 1434. 

(8) [1900] 2 Ch. H. 410. 
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for the sale of shares in companies 
owning immovable property is not 
affected by the Statute of Frauds, 
and it is. somewhat difficult to see what 
distinction can. be drawn between the 
interest of a share-holder in immovable 
property belonging to the company and 
that of a partner in immovable property 
belonging to the partnership business. 
A share-holder, although he may not 
have any power'to dispose of the pro¬ 
perty of the company, yet has an interest 
in it as it is out of such property, that he 
derives bis share in the profits of'the 
company. Similarly, in a partnership bush, 
ness, a partner may be a co*owner in the 
property, but be has no right to ask for a 
share in that property but only that the 
partnership business should be wound up, 
including therein ^he sale of the im¬ 
movable property and to ask for bis 
share in the resulting assets. Before a 
partner releases his right in the partner¬ 
ship property, that property belongs to 
the partnership and incidentally to him 
as a member of the partnership but not 
in his individual capacity. When, there¬ 
fore, he retires from the partnership by 
releasing his rights therein, the property 
still remains the i^roperby of the partner* 
ship and the action in releasing his 
rights does not actually extinguish his 
right in the immovable property, for hOj 
receives his share of the assets on going 
out of the partnership and the immovable 
property still remains thstc property of 
the partnership as it was bdfore. I would, 
therefox'e, hold th at Ex. 3 does not 
require registration. 'Even if this view 
is not correct, I think there is another 
ground for holding that Ex. 3 is admissi¬ 
ble in evidence based on S. 49 of the 
Bs<jistration Act which says that no docu¬ 
ment required by S. 17 to be registered 
shall be received as evidence of any 
transaction affecting such property. Al¬ 
though, therefore, this release deed may 
require registration under S. 17, yet it 
may be received as evidence, if it is not 
received as eviiienee of any transaction 
affecting such property. Here, the tran¬ 
saction has the effect of leaving the itn 

movable property in the same state a 

it was before, namely, as property belong 
ing to the partnership. The fact tha 
that partnership consists of one P^n®_ 

less than before does not affect the i 

movable property. This ^eems to be 
clear from the decisions regardiUo shares 
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an joint; siock cooipanies, whefeher incDC" 
•porated or unincorporated. The pro¬ 
perty remains the partnership property 
and is not atfectjod by the change in the 
body of.persong owning it. In this view, 
iihen Ex. 3 is adnaissible in evidence, even 
if it requires registration as a document 
extinguishing an int0^e3t in immovable 
property. I must, therefore, come to 
the conclusion that the judgment of the 
learned Judge is wrong and that the 
decree of the learned Sub-Judge must be 
restored with costs both here and in 
second appeal. 

Appeal No. 43 of 1925 follows this and 
there will be a similar order in that 
appeal. 

Madhavan Nair, J, — I agree and 
liave nothing to add. 

Appeals allowed. 
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OoirxTs-TaoTTER, C. J., Phillips 
AND KaMAUASWAMI SaSTRI, JJ. 

. {ppaswami Padayach i —Petitioner. 



1’’. .1. hjlhirajula JVaj'da and another — 
Respondents. 


Civil Revision Petition No. 223 of 
1923, Decided on 10th February 1925. 
troin an order of the Sub*J.. M*yavaram, 
in Original Petition No. 137 of 1922. 

<il) Dislrii:! .Uuuul/Mf J^itction 

SU\-ilon petition--Or‘ghi 4 i! clMrgn cau be a«t.-.’H<u'a 
foevhU'nci'—'’irll i\ C., O. i'>, 17. 

The tribunal t>hould h • gaidod wher^-v. r p w- 
eible in iU profjadare bv th > ppovisioaa of the 
Oivil r. O.. and It is ob\inUjt that it would hd u 
baiepjriug to the cour^j of justio*. if lu a 
pfc.pec with propjr safeguards, thj learaei 

ludgj wero not aUv>.ved t 'c it^rtaiu an ameuj- 
in-'ni, ill .•\2C‘>r.lan.-e with the ovid.'uoe. 

ID lOjS, C 4 

t ■) DittrU Mnnicfpit^tfU't Act — Flex - 

/ . H 1',’ifnoa —I ikifi*.!' u Uhi^ut i^rdcuiar i 

.’t i' /> ’ in t'. 


While «'oly objei’iu> ts ar.- raisil t.) an 

p'litio i w ithoul gi\i,ig % iv pirtiouUr* 

. h ' ohj • Hi uis osmi'l t* • g >ne into. [DlOlt.Clt 

V. S, ry<rr-L^r Patitioaor. 

Yulaliir — for 

pMiJonts, - 


CoutU Trolter, C J.-Four pjiuU 

were taken lu this portion. The hret 
w.ii that the reiponJent here hal ao 
locui standi as b« wai njt 00 aha tU 


voters. What happened was that his 
name had been on the draft roll of one 
ward, and when the fair roll was made 
his name was put twice over in two 
wards, Ward No. 2 and Ward No. 3. 
When they looked through the roll, the 
Chairman struck his name out of Ward 
No. 2 because it was in Ward No. 3 ; and 
then apparently by an oversight or slip 
of memory, ho struck his name out in 
Ward No. 3 because it was in Ward No. 2. 
He put it right by restoring the name 
to the proper ward, whichever it was, on 
the ground that under the rules what 
was done was a clerical error. It is 
quite unnecessary for us to say whether 
it is superabundantly clear that this is a 
clerical error. We are inclined to think 
it is pretty clear that it was ; but all that 
is necessary for us to say is that it was 
a matter entirely within the power and 
jurisdiction of the learned Judge to deal 
with, and he has dealt with it. 

The next point taken was that it was 
illegal under the Electoral Rules to add 
a fresh charge after the original charge 
had been filed. It is quite clear that 
the intention was that the tribunal 
should be guided, wherever possible, in 
its _ procedure by the provisions of the 
Civil P. C.. and* it is onvious that it 
would be a great hami>6ring to the course 
of justice if, in a proper case with projier 
safeguards, tlie learned -ludgo were not 
allowed to entertain an amendment 
in accordance with tlie evidence. The 
third iwint was that a certain vote has 
been rejected by the chairman, who had 
done that which we have held in a 
former case cannot be dona, gone behind 
the roll and enquired into the qualifioa- 
tion of an elector whose name was on 
the roll. The answer to it u tb«t that 
was not what he did. What ha readh 
did was to treat this voter as havin - 
been guilty of peraooation and the mat¬ 
ters about his having paid taxes and so 
lorth are apparonily merely grounds 
jiven by the l<»rned Judge for hu 
tiox and that being so it i-i a « 
finding of fact with which we 
interfere. I am glad to he able to saC 
that my laarne.! brothers are qn ie e’ea- 
that ,s what the leame.! Judge 
did mean to sty because ajieakin. f ^ 
that para'raph of the ludgmeni 

find h diftcuh to he sure as to w .at he 
did mean and what he did not. Bui h 
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is quite clear, when that paragraph is 
read in conjuncfciog^ with the pleadings 
that he only meant to decide a question 
of fact. That is the only possible in¬ 
terpretation. 

The fourth point made by the petitioner 
was that the learned Judge had refused 
to go into certain objections of his to 
certain votes. The objection was put 
forward in this vague form in para. 13 

of his written statement ; a x. t 

This respondent also understands and belie\es 

it to be true that in the matter of the count¬ 
ing of votes, some invalid votes have been im¬ 
properly received and taken into account in peti- 
Moner’s favour and at the same time some valid 
votes 'in this respondent’s favour have been impro¬ 
perly rejected and not taken into account. 

No particulars were given; no names 
were mentioned; and the learned Judge 
declined to go into it; and rightly so 
because it would have involved an open¬ 
ing of all the ballot boxes and a roving 
enquiry over the whole range of votes. 
That was entirely within the discretion 
of the learned Judge and^ he very pro¬ 
perly refused to exercise it in favour ot 

the petitioner. 4 . 

The petition is dismissed with costs. ^ 

The memorandum of objections is dis¬ 
missed. 

Phillips, J.— I agree. 

Kumaraswami Sastri, J* I agree. 

Petition dismissed. 




A. I. R. 1926 Madras 1044 

DeVADOSS and WADIiER, JJ. 

In re. Venugopal Nayudu Poti 

n ' innl Misc Petition No. 180 of 
1925 ! DeoiLa on 23rd July 1925 against 
proceedings in Current No 91-B o£ 

St S tbe First Class Sub-Divl. Mag.. 

P^tukottah PracJUtoners Act, S. li-Cliarge 
nc 7 d na necessarily be enquired Into by the Court 
In which miscondtict is committed. 

-i A A limit the consideration of a 

ebarg " o^he” Cotuu which the 

:neg!d to have heen comnntted ■ J-1-^ 

Cal 484, Foil ; 1 I . • j-p q 

^Legal Practitioners Act, S. 14—Sccfion 

acts nScontZvlaie either a preliminary engu.ry 

or a transfer of enquiry. 

The Act makes no fI 

transfer of proceedings or for the hoi g 

preliminary cn(iuiry. 


The Additional District Magistrate to whom 
charges were made forwarded the charges to the 
Sub-Divisional Magistrate for enquiry and the 
latter issued notice to petitioner under S. 14 of 
the Act. 

Held : whether the Additional District Magis¬ 
trate intended that the Sub Divisional Magis¬ 
trate should himself dispose of the charges or 
whether his idea was tl^t a 'Sort of preliminary 
enquiry should be held and a report should be 
submitted with a view to possible future-action 
bv himself ,'from either point of view he acted 
without jurisdiction# 1044 0 2] 

K. S. Jaydrama Aiyer —for Petitioner. 
Public Prosecutor —for the Crown. 
Order.—^Petitioner who is a First- 
Grade Pleader has been charged under 
S. 14 of the Legal Practitioners Act by the 
Sub-JDivisional Magistrate, Pattukottah.. 
He was engaged to represent the accused 
in a security case and all the oharges- 
againse him, except one, alleged various 
acts of misconduct in relation to that 
case. These charges were made to the 
District Magistrate, Tanjore, 'by the De¬ 
puty Superintendent of Police, who sug¬ 
gested that proceedings should be Uken 
against petitioner under the Legal Prac- 
tioners Act. In the result the Additional 
District Magistrate forwarded the police 
report to the Sub-Divisional Magistrate, 
Pattukottah for enquiry and the 
issued notice to petitioner under S. 14 of 
the Act. It is not quite clear wlmt was 
in the mind of the Additional district 
Magistrate whether he intended that the 
Sub-Divisional Magistrate should himself 
dispose of the charges or whether his idea 
was that a sort of preliminary 
should be held and a .report should be 
submitted with a view to possible future 
action by himself. From either point of 
view, he acted without jurisdiction. The 
Legal Practitioners Act makes no provi¬ 
sion either for the transfer of proceedings 
or for the holding of a preliminary en¬ 
quiry of such a nature. Mr. Jayaratna 
Aiyar contends that in any event most of 
the charges against his client cahnot be 
enquired into as they relate to aUeged 
acts of misconduct not committed m or 
in relation to the Court which proposes 
to enquire into them. That, we consider 

is an objection that should more 
be taken before tbe District Magistrate^ 

wbo will now proceed to . 

matter bimself. As, bowevei-. it has bee ^ 

taken here, we may as well ^'®P Tova- 
at once. The view relied on by • ^eci- 
rama Iyer finds support in sev 
sions of the Patna High Court of which 
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may quote that reported in Smperov 
V. Satyendra Nath Uay (1) as an example. 
The same view has been expressed by the 
Calcutta High Court in In re Badha 
Nath Gharan Ghukerbutty (2). "With 
great respect, we prefer to follow the 
ruling of the Calcutta High Court re¬ 
ported as In re Babindra Nath Chatler- 
iee (3). As pointed out by Woodroffe, J., 
and Mookerjee, J., S. 14 of the Legal 
Practitioners Act does not^mit the con¬ 
sideration of a charge to the Court in 
which the aaisoonduot is alleged 'to have 
been committed. To say that it does, is, 
we think, to read into S. 14 something 
that is not there. 

The District Magistrate will now dis¬ 
pose of the report made to him in accord¬ 
ance with law, but we think it undesir¬ 
able that proceedings for misconduct 
against the defence vakil should be taken 
before the security case against his client 
has been disposed of. 

Case remanded, 
379=57 I.O. Si77=ll920» P. 

H.C 0. 225. 

(2) [1905] 4 C.L.J. 229=10 O.W.N. 1059. 

(3) A.l R. 1922 Oal. 484 (S.B.). 
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ment service inam • land, which had hitherto 
been enjoyed as jeioyati land. 

Held : that the Act 4 of 1897 does not authorise 
a Survey Officer to do anything of that sort and 
therefore his decision was an erroneous decision 
being given upon a matter whioh he had no 
jurisdiction to'deal with. 

[P. 1046, C. 1. 2, P. 1047, C. 1] 

S. Srinivasa Aiyangar and B, Gana- 
pathi Aiyar—ior Appellant. 

V, Govindarajachari —for Respondent. 

Judgment.—The plaintiffs sued to re¬ 
cover possesssion of Survey No. 339 and an¬ 
other land of Laveru village in the Zamin- 
dari of Vizayanagaram and they made the 
trustee of the Vizayanagaram estate, the 
1 st defendant and the tenants in occupa¬ 
tion of S. No.339, Defendants 2 bo 12. The 
Subordinate Judge dismissed the suit 
against Defendants 2 to 12 on the ground 
that they bad acquired an occupancy 
right on the coming into force of the 
Madras Estates Land Act and he also 
rejected the plaintiff’s claim to recover 
possession of S. No. 339 as against the 1st 
defendant, but he gave them a declara¬ 
tion that they are entitled to the mel* 
waram of landholder’s right in this 
survey number as against the 1st defen¬ 
dant and a decree for recovery of rent 
for 3 years prior to suit. In appeal 
the District Judge confirmed the decree 
of the lower Court. 


Spencer, J. 

Baja Ganpatiraju —Defendant 1 
pdllant. 


Ap- 


Pogaru Bamamurthi —Plaintiff 2 — 
Respondent. 

Second Appeal No. 951 of 1923, Deci¬ 
ded on 8th February 1926, from the 
decree of the Dist. J., Yizagapatam, in 
A. S. No. 329 of 1920. 

Hadraf Survey and Boundaries Jet (4 of 1897), 
5. 13— Dispute must be a boundary dispute — Per^ 
soh claiming should be party to dispute or sliould 
claim under a party—Survey 0//fc<?r‘s dcc/slot 
that certain jeroyatl land i$ Government tnam {s 
ic'thout Jurisdiction and binds nobody. 

Under S. 13 a decision of a Survey 
under S. 12 becomes final if no suit is brought 
within oue year to establish the rights claimed 
in respect of boundary of the property surveyed ; 
but the section requires that the party should 
be a party to a boundary dispute or some person 
olalmiug under him, and that the right he claims 
must be in respect of the boundary of the pro- 
party surveyed. Any suoh decision is not binding 
on a person who is not a parly to the dispute. 

Where the effect of an order, of the Survey 
-Ofiioer, right or wrong was to register as a Govern¬ 


Thc plaintiffs alleged in their plaint 
that about 1820 A. D. which was -after 
the Permanent Settlement, the suit land 
was granted by the villagers of Laveru. 
who were the predecessors-in-title of 
Defendants 2 to 12 as sarvadumbala 
inam to 1st plaintiff’s grandfather in 
lieu of the customary fees (rusums) 
which they were paying for his service. 
In 1904 the village was surveyed and the 
suit land was demarcated as miraai 
inam. The 1st defendant appealed 
against that order but his claim was re¬ 
jected by the'Assisianb Superintendent of 
Survey. The plaint goes on to allege that 
the Isb defendant trespassed on the suit 
land and took lease deed from the other 
defendants in 1906 and collected rents 
from them subsequently. On these alle¬ 
gations, the plaintiffs claimed to be put 
in possession of the properties together 
with mesne profits for three years. 

The Subordinate Judge, besides holding 
that Defendants 2 to 12 had acquired 
oooupanoy rights, found that the plain¬ 
tiffs had not proved their own po^ession 

within 12 years of the suit. He rightly 


1046 Maii ^s Ganpatiraju v. Ramamurthi (Spencer, J.) 


192& 


rejected fcne jdaintiffs prayer for a decree 
for possession as the 1st defendant 'ad¬ 
mittedly was not in actual possession of 
S. No. 339 and the plaintiffs failed to 
prove that he had trespassed upon it as 
alleged in the plaint. He then procee- 
ded, without any amendment of the 
plaint, to give the plaintiffs a declaratory 
decree against 1st defendant ‘that they 
were entitled to the melwaram right in 
S. No. 339 and to recover the ; rents paid 
to him by Defendants 2 to 12 for three 
years prior to suit in spite of the fact 
that such a ’claim altered the character 
of the suit. The Distiuct Judge was of 
opinion that the decision of the Settle* 
ment Officer in Ex. G, in 1905, was final 
as between the plaintiffs and the 1st 
defendant seeing that the 1st defendant 
did not bring a suit within one year of 
the decision, as provided by S. 13 of the 
Survey and Boundaries Act IV of 1897. 

The District Judge, however, held that 
the Assistant Superintendent’s order was 
erroneous, because he assumed that the 
inam was a pre*settlement inam. The 
admission of 1st plaintiff, who was res¬ 
pondent in those proceedings, that the 
land had been enjoyed as ryoti land for 
20 years negatived any such possibility 
and his present plaint treats it as a post* 
settlement grant. The order 'appears to 
be further based on a mistaken impres* 
sion that the Government was a party 
to the complaint under the Survey and 
Boundaries Act as the limitation pei'iod 
for acquiring a prescriptive title is taken 
to be 60 years, whereas the heading to 
Ex. (a) shows that this was not the case. 

Under S. 13 of the Madras Act IV 
of 1897, a decision of a Survey Officer 
under S. 12 becomes final if no 
suit is brought within one year to 
establish the rights claimed • in respect 
of the boundary of the property surveyed; 
|but the section requires that the party 
Ishould be a party to a boundary _ dispute 
or some person claiming under him, and 
that the right he claims must be in res¬ 
pect of the boundary of the property 
:surveyed. This point is clearly brought 
out in the Full Bench case -of u 

landi Poosari v. Sethuram Aiyar (1) and 
in Su^hrainanift Mudali 'v. Meenakshi 
Ammal (2). The observation in Ghinna 


(1) [1919] 4‘2 ^[ad. 426=9 • Ij.W. 323—36 M. 
I,.J. 356=50 1.0. 43=a919) M.W.N. 226 
(F. B.). 

(2) A. I. R, 1922 Mad. 392. 


VenlcatruyUdiv V. Ramamurti (3) thak 
landholders are nob altogether precluded 
from afterwards disputing the correctness 
of the boundary in a Court of law reads¬ 
like an attempt to whittle down the^ 
meaning of the word “conclusive^’ in 
S. !^3. The oases of Kamaraju v. Secre¬ 
tary of State for India (4) and Mutham- 
mal V. Secretary of State fof India (5)„ 
quoted for the respondents, were deci¬ 
sions in respeol^ of orders passed under 
the Madras Forests Act V of 1882 and 
under the repealed Boundary Marks Act^ 
28 of 1860, which provided for the in¬ 
vestigation of other claims and the ad¬ 
justment of other disputes besides those^ 
connected with the physical boundary 
of lands. The Survey. Officer’s decision 
(Ex. XXIII) purports to have confirmed- 
the demarcation of the land, and the^ 
complaint which gave rise to it speaks- 
of S. No. 339 as having been wrongly 
“demarcated” as jeroyati land. Both th©' 
Courts below were somehow of opinion 
that the effect of a Survey Opicer’s- 
order was to alter the demarcation of 
the disputed land and to exeolude it' 
from the zamindari limits although 
somewhat inconsistently the Subordi¬ 
nate Judge applied to it the provisions- 
of the Madras Estates Lamd Act, which 
relate only to lands situated in an estate^ 
as defined in S. 3 (2) of that Act. 

In my opinion, that is not the real’, 
effect of the order. The land in dispute 
both at the time of settlement and since,, 
has continued to be within the ambit of 
the zamindari and nobody, even ia 
second appeal has questioned the cor* 
rectness of the boundaries of S. No. 339. 
Any order, that the Survey Officer might 
pass could not have the effect of making, 
this inam one excluded from the zamin¬ 
dari at the time of the Permanent 
Settlement, nor could it operate as a. 
recognition of the 1st plaintiff s title to 
the office of karnam or his right to- 
claim this land or the profits of it as part 
of 'the village karnam's emoluments. 
The effect of his order right or wrong, 
was to register as a Government service 
inam this land, which had hitherto been 
enjoyed as jeroyati land but Act iV ot 
1897 does not authorize a Survey Ufficer 


(3) [1921] 44 Mad. 340=40 149-13 10. 

^ ^ W. 451=61 I.O. 98G=(1921) M.W.N. HI. 

(4) [ 1888 ] 11 Mad. 809 (P-B.). M 

(6) [1916] 39 Mad. 1202=26 I.C. 81<—2< M, 

L.J. 629. 
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6 o do anything of thab sort. As bheDis* • second appeal must be allowed and the 
b^ct Judge noticed, the Survey Officer’s ijlaintiffs' suit dismissed as against the 
decision was an erroneous decision, and appellant with costs throughout, 
although his order would be binding upon Appeal allowed. 

the zamindar or his representative in 

interest if the boundary were in dispute, - 

seeing that he did not bring a suit wi.thin 


the limitation period, it could by no 
means bind Defendants 2 to 12 who were 
not parties to it; and there was no good 
reason for giving the plaintiffs a declara* 
fcory decree on the strength of an errone¬ 
ous decision o'f a Survey Officer upcjp a 
matter which he had no jurisdiction to 
ideal with. The plaintiffs are not en¬ 
titled to recover melwaram from the 1st 
defendant, as such on the ground that he 
had wrongfully collected it from Defen¬ 
dants 2 to 12, because, as against Defen¬ 
dants 2 to 12. the plaintiffs are net en¬ 
titled to recover melwaram unless they 
first establish their title to be regarded 
as the owners of the melwaram, i. e., as 
landlords. The plaintiffs could not 
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Phillips:, Krishnan and Ramesam, JJ 

Zamindar of Kallihote and Atagada 
Estate —Petitioner. 

V. 

Mongolopiir and others —Respondents. 

Civil Revision Petitions Kos. 159 to 
168 and Civil Miscellaneous Petitions 
No, 1346 to 1355 of 1926, Decided on 
15th April 1926, from the orders of the 
Board of Revenue, Madras. 

(a) Madras Board of Revenue Act (1 of 1S94), 
S. 2 —Madras Estates Land Act (190S), Ss. 171 
172. ' 


legally be awarded mesne profits against 
1 st defendant, seeing that he was not in 
I)ossession of the land and that the 
lower Courts found that the plaintiffs 
were not entitled to get possession of it. 

Moreover, the Survey Officer’s deoi- 


A single member of tiie Board of Revenue 
has power to deoide questions under Ss. 171 and 
172, Madras Estates Land .Act. if the Board has 
declared that thj questions may be disposed of 
by him. [P. 1047, C. 2] 

(6) Civil P. C., S. 115 —Interlocutory orders — 
High Court would not Interfere except for special 


sion, Ex. XXIII was to the effect that the 
land was a Government service inam 
and, therefore, presumably one forming 
part of the emoluments of the village 
karnam. If the plaintiffs' object was to 
recover the rent of the land as emolu¬ 
ments of the Karnam's office, they should 
have brought their suit under Madras 
Act III of 1895 to recover under S. 13 
the emoluments of office from any person 
in whose possession they might be. As 


reasons. 

It is not ordinirily the practice of the High 
Court to interfere with orders of an interlocu¬ 
tory nature unless thire is some special reason 
for doing so. [P. 1048. C, IJ 

(c) Civil P.C.,S. 115—A/a fras Estates Land 
Act (1908). S>5, 171 ami 172. 

Quaere : Whether the High Court has juris¬ 
diction to interfere in revision with the orders of 
the Board of Revenue under Ss. l7l and 172. 

[P. 1043, |. 1] 

A. Krishnaswami Aiyar tknd C, Saj^a- 
siva Eao —for Petitioner. 


such, the suit would have to be filed 
before the Revenue Court, as S. 21 of that 
Act excludes the jurisf^iotion of civil 
Courts except in respect of suits to re¬ 
cover the land itself. In such a suit the 
Ist plaintiff would have to establish as a 
preliminary point that he was the kar¬ 
nam in office entitled to those emolu¬ 
ments. 

As the Assistant Superintendent of 
Survey who made the order Exs. G and 
XXIII had no jurisdiction to declare the 
1 st plaintiff to be entitled to the status of 
melwaramdar and as the decrees of the 
lower Courts for recovery of 3 years’ rent 
from Isb defendant were based merely on 
an order of a Survey Offioer found to be 
erroneous and without finality, the 


U. Jagamiatha Doss —for Respondents. 

Judgment. These are applications 
to revise the orders of the Board of 
Revenue pissed, one under S. 172 of the 
Estates Land Act, and the others under 
S. 171 of the same Act, So far as the 
oases under S. 171 are concerned, the 
only point that is raised, which relates to 
jurisdiction, is that a single member of 
the Board of Rsvenua has not power to 
decide questions under those sections. 
However, under S. 2 of Madras Act 1 of 
1894, it is enacted : 

It shall be lawful for the Board of R.vcv ae 

Wd^Urewh.\t portion of the busiaes> cf the 
HcaM may be disposed of by a single member. 

It is not suggested here that the 
Board has not allotted this branch of 
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work feo a single member and, therefore, • 
that member had complete authority to 
deal with the matter. No other question 
^of jurisdiction arises in the cases disposed 
of by the Board under S, 171. 

So far as the order passed under S. 172 
as concerned it is merely a preliminary 
order declaring that the Board of Rev¬ 
enue has jurisdiction in the present case 
under that section, but no final order has 
3 ^et been passed on the merits of the 
case. It is contended that on this 
■question of jurisdiction this Court ought 
to interfere in revision in order to save 
further proceedings. It is not ordinarily 
;the practice of this Court to interfere 
jwith orders of an interlocutory nature 
unless there is some special reason for 
idoing so. Here the petitioner has come 
to this Court before he has any griev¬ 
ance and consequently we are not pre^ 
pared to interfere at this stage. In this 
view it is unnecessary to decide the ques¬ 
tion whether this Court has jurisdiction 
to interfere in revision with the orders 
of the Board of Revenue under Ss. 171 
and 172. All these petitions must be 
dismissed with costs. 

Civil Miscellaneous Petitions Nos. 
1346 to 1355 must also be dismissed. 

Petitions dismissed. 
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Full Bench 


SpKNCER, KuiSaNAN AND Beasley, JJ* 

^ommissioney of Income'tdX, P[(id^Q>s 
Referring Officer. 


V. 


Ltd., Calicut 


]}^edungadi Bank 
Assessee, 

Reference No. 22 of 1925, Decided on 
21st April 1926, made by the Commr., 
Income tax, on 20bh October 192^. 

(a) Incoms-tat Act {1922). S. 4 (2) 
j-:ZA>i.~Bank*s Bead Off ice tn BrUishlndca-- 
Branch outstde-ProfUs 

■,t BritUh India office J'oofc (ra«s/er are 
.■received or brought into Br%Ush India. 

\Vher3 the eatire profits of the branch of a 
Bank Iiai baea actually remittal to the office m 
BrHUh ladU by book trausfe: aud there were no 
;;at3rUh left at the branch office for drawing up 
A separate profit and loss statement. 

Held-, that profits or gains arising 
British luJia are not merely taken 
iti the balance sheet within Bxpl. to S. 4 but 
:bey are amil^amatei with the net profits of the 


Head Office, and therefore they must be deemed 
to have been ^‘received or brought into” British 
India, and therefore the whole of the amount 
shown as net profits of the Bank is liable to 
income-tax. [P 1046, O 2, P 1049, 0 1] 

sj: ^ (6) Income-tax Act (1922), S. 10(2) (fa:)— 
Llahllity to pay fund created —No exemption is 
allowed unless the sums are actually expended. 

Where a Bank made itself liable for paying 
a certain proportion of the sums which were 
invested with itself for the benefit of its om- 
ployeest 

Held : that it is no “expenditure” for the pur¬ 
pose of the business but only a liability : Smyth 

V. Stretton, (1904) 90 L. T, 756, Dist, 

• [P 1049, 01,2] 

M. PatanjOrli Sastri—lov Raferring 
Officer. 

T, V, Muthukrishna Aiyai —for Asseaaee, 

Spencer, J. —The first question re¬ 
ferred to us relates to the liability to 
income-tax of the profits of the Nedun- 
gadi Bank at Calicut which are asserted 
to have been earned in Cochin and 
Travanoore, This Bank has these two 
branches outside the limits of British 
India. Under S. 4 (2) of the Income- 
tax Act the profits and gains of a business 
accruing or arising outside British India 
may be deemed to have accrued or arisen 
in British India, provided that they are 
received or brought into British India 
within threa years or the end of the year 
in which they accrued. The balance 
sheet of this Bank for the year ending 
Slst Deoembec 1923 shows Rs. 1,38,460 
as net profits of the Bank. No separate- 
account has been drawn up to show what 
the profics in its'branohes amounted to. 
There is only one account an^ no separate 
profit and loss account of the branches. 
This sum of Rs. 1,38,460 is shown in the 
appropriation account on the credit side, 
and the unappropi’iated balance of the 
previous year is added to it, and on the 
debit side figures are given which show 
how these profits were distributed, e. g i 
Rs. 71,000 were paid out in dividends : 
Rs. 20,000 as Managing Director’s re¬ 
muneration ; Rs. 2,869 towards Provident 
Fund : and certain amounts were allotted 
to the Special Reserve Funds which 
included bad debts, pensions and gratui¬ 
ties ; and the balance of Rs. 24,000 is 
transferred to the balance sheet, ^ There 
is no Reserve Fund representing the 
profits of the branches kept apart from 

this general fund, . , . 

The Assistant Commissioner, 
order, concluded that the entire profits of 
these branches had been actually remitted 
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ijo iihe office in British India by book 
transfer because, as. he finds, the profits 
and expenses have been transferred by a 
regular book transaction from the foreign 
branch offices to the head office, and 
j there are no materials left at the branch 
'offices for drawing up a separate profit 
jand loss statement. Taerefore the profits 
which may be held to have remained 
with the branch offices so as to be avail¬ 
able for the branches for employment for 
their own business are not ascertainable, 
and no balance is left at the end of the 
year in the revenue and expenditure 
account of the branch offices from which 
a profit and loss account could have been 
drawn up, all inccme received by the 
branches having been transferrel to the 
Head Office account and all expenditure 
directly chargeable against revenue hav¬ 
ing been similarly transferred to the 
Head Office account. The explanation to 
S. 4 merely states that profits or gains 
-arising outside British India are not 
necessarily to be deemed to be brought 
into British India by reason that they 
i\re taken into account in the balance 
sheet. It seems to me that in this case 
'there has been a good deal more done to 
the profits arising out of the transactions 
in the branch banks than merely taking 
jthem into account in the balance sheet 
h'or the information of the shareholders. 
'These sums have bean amalgamated with 
jthe net profits of the Head Office and 
odt of the amalgamated sum dividends 
have been paid and Directors have been 
remunerated, and otherwise the branch 
iunks’ profits have been appropriated. 
Under such circumstances I am prepared 
to hold that the sums which were appro¬ 
priated for payments m i.de at the Head 
Office must be deemed to have been 
'received or brought into” the Callout 
office, which is in British India, and 
!therefore that the whole of the amount 
shown as net profits of the Bank is liable 
t.o income-tax. 

The second question is whether the 
B^uk can exclude the amount paid as 
!oontribubioa to the employees' Provident 
Fund under the holding of “Expenditure 
incut red for the purpose of the buainess'* 
within the meaning of S. 10, 01. (a) (ix). 
,U appears that the Bank makes iteelf 
liable for paying a csrtain proportion of 
the sums which are invested with itaelf 
for the benefit of its employees. Until 
the employee withdraws the amount 


standing to his credit in the Provident 
Fund, it is no “expenditure” for the pur¬ 
pose of the business but only a liability. 
The case quoted on behalf of the assessee, 
Smyth V. Stretton (l), can be distinguished 
on the ground that in that case the 
college invested £35 annually for the 
benefit of its assistant masters in an 
insurance^fund. The money was actually 
paid out to the insurance company and 
was claimed as an expenditure. Upon 
these facts the High Court held that 
each master had obtained an addition to 
his salary on which ha was liable to pay 
tax. The liability of Dulwich College 
which made those contributions was not 
considered at all. Even supposing that 
the College treated these sums as ex¬ 
penditure, it does not follow that the 
Bank in the present case can so treat 
these amounts which have not been 
actually expended. I, therefore, consider 
that the second question should be 
answered in the negative. 


Krithnan. J. —This is a reference 
under S. 66 (^) of the Incame-tax Act of 
1922 by the Commissioner of Income-tax 
with reference to the assessment of 
income-tax of the Nedungadi Bank at 
Calicut. That Bank has branches both 
in British India and Travancore and 
Cochin. The first question submitted for 
our opinion is : 

Whether that portioa of the Bank’s profits 
66,507 which can ba coaveotioually held to 
have bedu earned in Cochin and Travanoore. oan 
bo sold to have be^n brought into British India 
within the meaning of S. 4 (2) of the Indian 
Income-tax Act. 


Section 4 (2) refers to profits and gains 
of business arising outside British India 
of a person resident in British India. 
The Nedungadi Bank hai its Head Office 
in British India, namely, at Oaliout. 
The question is whether the profits and 
guns of its business carried on ioiTravan- 
core and Cochin can be said to have been 
brought into British Ibdia so as to be 
liable to inoome-tax. The question really 
turns upon the way in which these profits 
end‘gains have been treated by the Bank. 
The Assistant Commissioner of Inoome- 
tax, in his order has gone into the facts 
very fully and has come to the oonolusion 
that the profits and gains male in Cochin 
end Travanoore must he treated as having 
h^ brought into British India, and 
^“^^C^miisioner of Income-tax has 
U) (I904jik) L. T W. R t89 -i Tax 

Csa 33 =^ T. U R, 445. 
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supported that conclusion. The reasons 
are fully setout in the Assistant Oommis- 
sioner’s order where he points out the 
way in which the accounts were kept* 
Ail the income received by the foreign 
branches was transferred to the Head 
Office account and all expenditure directly 
chargeable against revenue was similarly 
transferred to the Head Office account 
in the accounts of both the Head Office 
and the branch offices in Cochin and 
Travancore, The result was that at the 
end of the year, after these transfers took 
place, there was really no balance left in 
the revenue and expenditure account of 
the branch offices, the amount being 
treated as having been transferred to the 
Head Office account. As pointed out by 
him, there was a frequent flow of re" 
mitbances bo and from the Head Office 

and the branch office. 

Flow of money by book entries can 
also amount bo remittances. There seems 
to be ample evidence which justifies the 
Assistant Commissioner’s conclusion that 
the balances with the branches in 
Travancore and Cochin were really re" 
mitted to or brought into the Head Office 
at Calicut. The way in which the profit 
and loss appropriation account is made 
ouD certainly seems to show that the 
whole income of the branches and the 
Head Office was treated as one lump sum 
for the purpose of ascertaining payment 
of dividends. The balance is dealt with 
as partly special reserve funds and partly 
as a general reserve fund, so that the 
whole profits including the profits of the 
branches in Cochin and Travancore are 

dealt with in Calicut. 

When moneys are remitted without 

any special allocition to profit or capital 
accounts, between the branches and the 
Head Office of the Bank, the contention 
that the profits ware kept back in the 
branch offices and only other moneys 
were remitted to the Head Office cannot 
possibly be accepted. It is quite true 
Chat for the payment of dividends there 
was enough money obtained as profits 
and gains by the branches in British 
India alone. But the payment of the 
dividends were nob restricted _ to those 
profits as shown by the way in which 
these accounts were kept by the Bank 
and its branches. This is nob a case 
merely of reliance being placed upon the 
balance sheet for the purpose of holding 
that the profits and gains were brought 


into British India, which is a matter 
dealt with by the explanation to S. 4.- 
Here there is very much more evidence 
to make it quite clear that the amounts 
earned as profits in the foreign branches 
were transmitted to the Head Office and 
treated as so transmitted for the Bank’s 
purposes and for payment of dividends. 
We are not bound to go into questions of 
fact in a reference under S. 66 (2). We 
must take the facts as stated by the 
Commissioner, and, ’unless it can be 
established by the assessee that there is 
no evidence to support the finding of the 
Oomraissioner that the profits Were 
brought anto British India, we cannot 
decide the question in his favour. I am of 
opinion that there is sufficient evidence 
bo justify the finding of the Income'tax 
authorities, and on that ground I answer 
the first question in the affirmative. 

The second question i*efarred to us is 
with regard to the employees’ Provident 
Fund which the Bank has maintained. 
For every rupee paid by the employee 
which represents a certain proportion of 
his pay every month the Bank con* 
tributes the same amount and the two 
amounts are entered in the Bank’s books 
to the eredib of the employee inquesbicn. 
It is claimed that the Bank is entitled 
to deduct the sums contributed by the 
Bank towards this Provident Fund under 
S. 10 (2) (ix) as expenditure incurred 
solely for the purpose of earning profits 
or gains. If the money had been silent 
by the Bank, no doubt S. 10 (2) (ix) would 
apply. Bub in the case before us it is 
clear that the Bank has nob yet spent the 
money ; all that it. has done is that it 
has made entries in its books admitting 
liability on its part bo pay a certain sum 
of money to the employee when he retires 
or goes out of office. That cannot be 
treated as an exx^enditure by the Bank. 
The expenditure will take place only 
when it pays, and it will be time enough 
to claim deduction then. The deduction 
cannot be allowed now, I would there¬ 
fore answer the second question in the 

negative. 

Costs payable by the assessee will ne 
Rs. 250. 

Bs^isley, J. —I agree, 

Heference answeted- 
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Special Bench 

Goutts-Trotter, 0. J.» Krishnan and 

Beasley, JJ, 

(Sheik) Abdul Kadir Marakayar & Co. 
In re '■ 

Application under S. 66 of the Income" 
tax Act and S. 45, Specific Relief Act, 
Decided on 11th November 1925. 

sje (o) Income-tax Act (1922), S. GO (1) and 
S. 33—Orders tinder S. 33— Couj-t can compel 
Ccmmissioiver to state a case. 

The Commissiouer ought to state a oase where 
a real point of law arijies, and if he improperly 
declines to do so the Court may coirtpal him to 
do so under the general powers of the Speoifio Rs- 
lief Act. This principle applies also to orders 
under S. 33 : A. 1. R. 1923 P. C. 13S, (P. C.), Foil. 

[P 1051 C 2J 

(6) Specific Belief Act, S. ^ 6 —Unreasonable or 
unexcused delay—Court icculd refttse to exercise 
powers under S. 45. 

The jurisdiction conferred by S. 45 is discre¬ 
tionary and in the case of unreasonable .and uu- 
excused delay the Court would refuse to exorcise 
it. [P 1051 C 2] 

K. S, Rrishnaswami Ayyangar and N. 
Srinivasa Ayyangar —for Assessee. 

M. Patanjali Sastri — for Commis¬ 
sioner. 

Judgment. — By S. 6G (1) of the 
Indian Income-tax Act, 1922, it is en¬ 
acted. , 

If, in the course of any assessment under this 
Act, ... a question of law arises, the Com¬ 
missioner may, either on his own motion or on 
reference from any income-tax authority sub¬ 
ordinate to him, draw up a statement of the case 
and refer it with his own opinion thereon to the 
High Court. 

and by sub-S. (2) 

Within one month of the passing of an order 
under S. 31 or S. 32, the assessee, in respect of 
whom the order was passed, ^nay, by application 
accompanied by a fee of Es. 100 or such lesser 
sum as may be prescribed, require the Commis¬ 
sioner to refer to the High Court any question of 
law arising out of such order, 'aud the Commis¬ 
sioner shall, within one month of the receipt of 
such applioatipn, draw up a statement of the case 
and refer it with his own opinion thereon to the 
High Court. 

There is a proviso with which we are 
not concerned enabling the assessee, if 
the final determination of the Commis¬ 
sioner under S. 33 is favourable to him, 
to withdraw his application and get a 
refund of the fe6s that he paid. By sub- 

S. (3) : 

If, on any applioation being ‘made under sub- 
S. (2), the Commissioner refuses to state 'the oase 
on the ground thiit no question of law arises, the 
assessee may apply to the High Court and the 
High Court, if it is not satisfied of the oonoet* 
ness of the Commissioner’s decision, may require 


the Commis^ionqr tosta^'hlid cape and^refei to it 
and, on receipt of any such requisition, the Com¬ 
missioner shall state and refer the case accord¬ 
ingly. 

It is clear that sub-Ss. (S) and (3) of 
S. 66 are in terms limited to orders passed 
under Ss. 31 and 32. As to orders in re- 
view passed by the Commissioner under 
S. 33 as in the present oase there is noth¬ 
ing to operate upon except 66 (l) and the 
assessee has no remedy unless we hold 
that the Court has power to order the^ 
Commissioner to state a case embodying 
any point of law that may arise in the 
course of proceedings under S. 33. The 
Privy Council has held in Alcoek 
down & Co., Ltd. v. Chief Hevemte AtUho" 
rity of Bombay (l) that the words of the|- 
older Act of 1918 import a mandate to; 
the Commissioner to state a case wberej 
a real point of law arises, and has further; 
held that if he improperly declines to do 
90 the Court may compel him under the 
general powers of the Specific Relief Act.* 
It is conceded by Mr. Patanjali Sastri 
that sub-Ss. (2) and (3) of S. 66 of th© 
present Act only apply to orders under 
Ss, 31 and 32 ; but he asks us to draw 
the inference that the power of the High 
Court was meant to be confined to cases* 
under these sections and was by impli¬ 
cation taken away in the case of orders 
under S. 33. The result would be that 
the Commissioner by calling up the re¬ 
cords under S. 33 would be in a position 
to burke any further enquiry whatever. 

We do nob think that that can have 
been intended and we accordingly holdk 
that the principle of Alcock Ashdoum ^ 
Co. V. Chief Revenue Authority of Bom-, 
hay (1) must be applied to orders under? 
S. 33. It follows that the statute has 
set a perioji of limitation on applications 
which relate to orders passed under Ss. 
31 and 32 and not on those which relate 
to orders passed under S. 33. The answer 
appears to be that the jurisdiction con¬ 
ferred by S. 4o of the Specific -Relief Act 
is'discretionary and that in the case of 
unreasonable and unexcused delay the 
Court would refuse to exereise it. 

The Court, therefore, directs the Com¬ 
missioner to state a case it not being 
scHously contended that there is not a 
substantial point of law involved. Cosr> 
of this application reserved. 




(1) A«X,R« 19^3 P.0, 138=^7 Pom. 743.= M) L 
A. 297 (PX.). 
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Phillips and Venkatasueba Rao, JJ, 

Kandan Ashtamoorthi Namhadripad — 
Plaintiff—Appellant. 

V. 

Hama Mudali and another —Defen^ 
d ants—Respondents. 

Second Appeal No. 277 of 1920, Deci¬ 
ded on 3rd March 1925, from the decree 
of the Sub-J., South Malabar, in Original 
Suit No. 56 of 1917. 

(а) Civil P. C,, O. 6, E. 4:—Estoppel—Plea of, 
sUciUd preferably be raised and issue framed* 

Where the plea of estoppel is not raised in the 
pleadings and no issue is framed oa the point, 
but there are allegations in the written statement 
which are such that the plea of estoppel might 
have been raised. 

Held : that in such cases it is always advisable, 
if not essential, that the plea should be definitely 
raised and an issue framed on the point to avail 
of the plea. [P 1052 0 2] 

(б) Riparian rights — Malabar. 

In Malabar there is a presumption that the 
owner of the bank of a stream is entitled to the 
bed usque ad medium filum aquae ; but this pre¬ 
sumption is rebuttable. [P 1053 C 1] 

fc.i Civil P. C., S. XOO—Ownership. 

» The question as to ownership is a question of 
fact which must be decided upon the evidence 
adduced. [P 1053 0 1] 

iii (d) Evidence Act, S. 115 —Representation 
qualified—It must be read with the qualifications 
—To create estoppel by conduct, other party must 
have been led away by the conduct. 

If the representation made by a person was one 
qualified by certain other circumstances, it must 
be read with those qualifications; but when 
t-here is no such qualification but merely au in¬ 
dependent subsidiary objection to action being 
-akeu in a certain manner, such a statement 
cannot deprive the representation of ite ordinary 
C'tect. 

If a stranger begins to build on land supposing 
’trtobe hia own, and the real owner, perceiving 
his mistake, abstains from setting him right, and 
leaves him to persevere in his error, a Court of 
Equity will not afterwards allow the real owner 
to assert his title to the land : Ramsden v. Dyson 
11 R, 926, Poll. [P 1055 O 1, 

Per Venhatasicbba Rao, J’.—To create an estopp 
the declaration, act or omission must be of JJtn 
.'iuequivocal and unambiguous character, 
essence of estoppel is that the conduct of 
other party is the cause of the action of 
■'■'drson invoking the estoppel; and if the a-ct 
ihe result of the reliance upon the representatiion 
mere forbidding the act will not prevent tlhe 
- stoppel. [P 1058 C 2; 1059 Cj,2J 

(c) Riparian owner—Gorernment has pen^ 
nent title to regulate water subject to limitatU^ns 
:hat its act should not amount to U'cspass andi no 
damage should be caused to adjoining ownersi. 

In India the Government has a pararrhount 
right to regulate the waters of natural sftreams 


] 


for pnifposes of irrigation, but this right is subject 
to limitations that (1) it will not be warranted 
in committing an act of trespass; and (2; by the 
act of the Government complained of, no sensible 
damage shall be caused to the owner of the ad¬ 
joining lands. [P 1057 C 2] 

G. V. Ananthahrishna Aiyar and P. V. 
Parameswara Aiyar —for Appellants, 

Advocate^General and T» R. Bama- 
chandra Aiyar —for Respondents. 

Judgment. —The plaintiff is a jenmi 
of Malabar and brings this suit for the 
removal of an aniout erected by the Ist 
Defendant with the permission of Govern¬ 
ment, the 2 nd defendant, in a thodu 
which the plaintiff states is his own pro¬ 
perty. He also claims damages and other 
reliefs. 

The Subordinate Judga, who tried the 
suit, has found on Issue No. 1 that the 
plaintiff is the owner of the thodu on 
which the anicut is erected, but he has 
dismissed his suit on the ground that the 
plaintiff is estopped from claiming the 
thodu as his. The appellant, plaintiff, 
now objects to this finding on the ground 
that the plea of estoppel is not raised in 
the pleadings and no issue was framed on 
the point. This is undoubtedly true and 
it is possible that the plaintiff has been 
prejudiced by this omission. The plea 
has been tried and there are allegations 
in the Isfc defendant’s written statement 
which are such that the plea of estoppel 
might have been raised ; but, in such 
cases, it is always advisable, if not essen 
tial, that the plea should be definitely 
raised and an issue framed on the point. 
We think, therefore, that in this case 
^his issue as to estoppel should be raised 
/and the parties allowed to adduce furthei 

evidence upon itr. , 

Another objection is taken by the 
learned Advocate-General that in Govern 
ment’s written statement not only^ was 
the ownership of the Vandithodu 
by Government, but also the right to 
control the water of the thodu for irri 
gation. No separate issue was framed on 
this latter claim, but it might be h^d ^ 
be covered by the general Issue No. o. 

‘ Is plaintiff entitled to have the aniout 
demolished?" This issue was framed 
before Government was made a party to 
the suit, and it is possible that the 
Subordinate Judge considered " 

would cover this plea raised 
ment and consequently no definite a ^ i 
tlonal issue was framed on the pom . 
Tne Subordinate Judge, however, has no 
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considered the point in any way nor the 
evidence in regard to it. We, therefore, 
frame an issue on that point and direct 
the Subordinate Judge to try the follow¬ 
ing issue* If Issue No. 1 is found in 
favour of the plaintiff, has Government 
the right to control the use of the water 
of the thodu for irrigation? 

We may also observe that, in his find¬ 
ing on the first issue as to ownership, the 
learned Subordinate Judge has U’eated 
the decision of this Court in Neelakhaiidan 
Nambudripad v. Secretdru of State (l), as 
conclusive of the plaintiff’s ownership. 
That decision was not between the 
present parties and is not, therefore, 
binding on them absolutely. What that 
case decided was that in Malabar there 
is a presumption that the owner of the 
bank of a stream is entitled to the bed 
usque ad medium filum aquae. The plain¬ 
tiff, therefore, in this case would start 
with that presumption in this favour, 
but it would only be a piece of evidence 
'.as to his ownership. This presumption 
can be rebutted by other evidence. A 
great deal of evidence has been left in 
which the Subordinate Judge has not 
considered at all. We therefore, think 
it advisable that he should consider this 
evidence and come to a fresh finding 
upon the first issue. The ownership is 
a question of fact which must be decided 
upon the evidence adduced. 

We may also observe that the Subordi¬ 
nate Judge seems to take it for granted 
that the plaintiff is the riparian owner 
of both sides of the thodu during the 
whole of its oiurse over the plaint site. 
This is not admitted by the 1st defen¬ 
dant and consequently the point has to 
be considered in deciding Issue No, 1. 

The findings must be submitted within 
two months from the re-opening of the 
Court. Objections within ten days. 

[After the return of the findings the 
following judgment was delivered :] 

Phillips. J. —The plaintiff brings this 
suit for the removal of a stone aniout put 
up by the 1st defendant with the 2nd 
defendant’s permission in a stream called 
Vandithodu. Prior to 1855 this stream 
had a course different to the present 
course, it ran from the poiiat Q in the 
Oommisaioner’s plan over the land marked 
as L series and baok to the present ooarse 
of the stream at the point L. In 1655 
the strMm was di v erted into its pre sent 

■^ui U9S0] is u w, A a tio. 


channel and a lease was granted in respect 
of the land forming the bed of the old 
stream and these lands have since been 
cultivated as paddy lands. 

It is the defendants' case that, ever 
since 1855 or thereabouts, a temporary 
dam has been put up near the point C in 
order to divert the water of the streartn. 
into the channel CHANEL and by means 
of this channel the lands had been irri¬ 
gated. This is found to be a fact by the 
lower Court and I think this finding is- 
correet. Admittedly, ever since the 1st 
defendant obtained possession of some of 
these lands, he has been putting up a 
temporary dam with the permission of 
Government, i. e.,* since 1912. There is- 
also evidence that such a dam has always 
been put up since the course of the 
stream was changel and none of the 
plaintiff’s witnesses is prepared to deny 
that such temporary dams were erected. 

It is suggested for the plaintiff that 
the channel CHANEL is a new channel ; 
but it is proved conclusively that the 
drain C H wnich is a masonry structure 
is very old, that the channel from H to A 
is old and that the channel from E to L 
is also old. It is contended that the 
intervening portion A N E has been 
newly dug and this contention is based 
on tlie Commissioner’s evidence, that, 
when he inspected the place, there were 
signs of new digging, the bank bed having 
been freshly cut. 

It is, however, very difficult to believe 
that the channel was originally construc¬ 
ted at both ends and that the portion in 
the middle was only recently dug for that 
would do away with the benefit of the 
channel almost entirely. In fact the 
lower portion of the channel from E to L 
would be quite useless unless it was 
connected with the upper portion of the 
oh^nel starting at the point C. On 
this point the evidence of the defendants, 
witnesses must be accepted, and if it is 
once held, that the channel has all along 
been in existence, it is extremely probable 
that a temporary dam would have beer 
put up in order to divert the water ot 
the stream along the channel for the 
water would not otherwise flow into the 
channel at seasons of low water. The 
probabilities being in favour of the defen¬ 
dant s ease and there being no direct 
evidence to the contrary, it must be held 
that ^porary dams were put up 
annoally from about the year X655 
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The Subordinate Judge has found that 
^he bed of the present stream, at the 
point where the anicut marked T has 
been newly erected, belongs to the plain¬ 
tiff and this finding has been arrived at 
both by the Subordinate Judge, who 
originally tried the ease, and the Judge, 
who has submitted the findings called 
-for. Both of them base their findings on 
the fact that the land on both the banks 
of the stream belongs to the plaintiff s 
mana and draw the presumption that the 
bed of the stream between those banks 
-is the plaintiff’s. Such a presumption 
was held to arise in Neelahhandaii N(iyn~ 
bitdripdd v. Secretary of State (l) and 
apparently both the Judges in the lower 
Court have treated it as conclusive and 
have not contemplated the possibility 
of the presumption being rebutted by 
other evidence. Even assuming that the 
lauds along both the banks do belong to 
the plaintiff—and this is by no means 
admitted so far as the plot Q at the 
north end of the anicub is concerned— 
the presumption, that the bed of the 
■stream between those banks belongs to 
the plaintiff, miy be rebutted. 

In the present case, we have evidence 
that since 1855 temporary dams were 
being put up annually with the permis¬ 
sion of the Government, a fact which 
assumes Government’s right to deal with 
the bed of the stream either as owner 
or as having a right of controlling 

'irrigation. 

However, when the land was surveyed, 
the bed of the stream was surveyed as 
Survey No. 4-5 and was classed as poram- 
boke. i. e- as belonging to Government. 
No objection seems to have been taken to 
chis classification by the plaintiff ani we 
have also the admission by the plaintin 
that the stream does belong to Govern¬ 
ment. In XXXV, the petition put 
in by the Kariyasthan to the plaintiii s 
mana, in which objection was taken to 
permission being given to the 1st defen¬ 
dant to pub up a stone anicub, there is no 
assertion that the bed of the stream be¬ 
longs bo the plaintiff and the petitioner 
admits the right of the Government to 
grant such permission. Again m Ex. 
XXXVI, the application made on behait 
of plaintiff's mana by the plainfcift s son 
to diverb the course of the Vandibhodu, 
there is a distinct assertion that the 
Vandibhodu is owned by the Government 
and the petitioner asks that the rights of 


102a 

Government over the plaint thodu may 
be made overbo him for conversion'of 
the bed into web lands. Again in Ex; 
XXXVI (a) the plaintiff’s Kariyasthan 
admits that the thodu belongs to the 
Government. 

This was in a deposition made on 8th 
August 1917, in a criminal oomplainb 
filed by him against the 1st defendant 
with reference to the suit anicub. When 
this Kariyasthan was examined as P. W. 
No. 7, he admitted making the statement 
and he also admitted that this allegav 
tion, that the thodu is the sirkar thodu, 
is correct. In addition it is admitted 
that Government possessss an anicut in 
the Vandibhodu about 2 miles above the 
plaint site, and admittedly the stream 
does not flow exclusively through plain¬ 
tiff’s land. The conduct of Government, 
its assertion since 1855 of the right to 
the stream and the very clear admissions 
of plaintiff to the same effect, are quite 
sufficient to rebut any presumption that 
may arise from the fact that the plaintiff 
owns the banks 'of the stream. It is, 
however, contended that inasmuch as the 
present stream runs over land, which he 
claims as his, the presumption of owner¬ 
ship is very much stronger. Apart 'from 
the fact that the plaintiff owns ''the two 
banks and possibly did also own the land 
between them, there is no proof that the 
land did really belong to him and. there¬ 
fore, I do nob think that this fact has any 
particular significance. The land has 
been the bed of the stream since 18oo 
and this bed has always been claimed by 
Government as pointed out above. Govern¬ 
ment must, therefore, be deemed to be 
fche owner either because it is the cus¬ 
tomary law of the district that beds of 
natural streams belong bo Government or 
because Government has acquired a right 
by prescription. 

On this evidence, I hold that the bed 
of the stream belongs to the Government. 
This would be sufficient to dispose of the 
appeal for Government as owner can per¬ 
mit the erection of an anicub on its pro 
party so long as such construction does 

nob interfere with plaintiff s 
rights. A question might arise as to the 
construction at the southern end whion 
has been found to be plaintiffs land. 
This portion is now covered by the water 
of the stream and apparently ^ 

portion of the bed, the alteration being 
due bo the bank being washed away y 
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floods. There is no evidence to show 
when the bank was washed away, and 
■consequently nothing to show that this 
small piece of land was nob a portion of 
the bed which I have found bo belong to 
■Government. 

The'lower Court has, however, based 
its decree on other grounds, which I will 
now deal with. The lower Court has 
found that the pliintiff is estopped from 
claiming the relief sought inasmuch as he 
encouraged the defendants to put up the 
stone aniout by his conduct. The defen¬ 
dants applied in April 1916, for permis¬ 
sion bo put up a permanent anieub (vide 
Ex. E). The plaintitf objected to per¬ 
mission being granted in Exhibit XXXY, 
■dated 19bh June 1916. Permission was 
refused by the Tahsildar. but was subse- 
•< 3 uently granted by the Collector on 27bh 
January 1917. The Isb defendant exe¬ 
cuted a kaiohib in accordance with the 
Collector’s order on the 12bh March 1917, 
and the construction of the anicut was 
completed sometime in June 
Before the construction began, plaintiff 
had filed Ex. XXXVI in which he re¬ 
cognized the right of Government to the 

stream. . 

The question is whether the plaintiff 
can be said to have made a representation 
to the defendants whereby ha intention¬ 
ally caused or permitted them bo believe 
that the bhodti belonged to the Govern¬ 
ment and act upon such belief. The 
argument for the appellant is, that al" 
though he admitted the right of the Gov¬ 
ernment to the stream, yet he, at the 
same time, objected bo permission being 
granted to build the aniout, and that, 
therefore, the act of construction of the 
aniout is not one, which was done in the 
belief caused by plaintiff's representation. 
If the representation made by the plain¬ 
tiff was one qualified by certain other 
ciroumstanoos, it must be read with those 
qualifications ; but when there is no such 
qualification but merely an independent 
subsidiary objection to action being taken 
in a certain manner, 1 do not think that 
jthis statement can deprive the represen- 
jbation of its ordinary effect. In effect 
plaintiff said to Government *'you are 
the owner of the stream and have power 
to grant or refuse permission. Please do 
the latter." After that representation 
was made, Government acted and Ist 
defendant, with the parmission ol-Qov- 
ernment, erected tiie dam. Undoubted¬ 


ly this representation must have had 
same influence on the mind of Govern¬ 
ment in granting permission and on Ist 
defendant in acting on that permission. 
It is then argued that there is no evi¬ 
dence to show that the plaintiff’s repre-* 
sentation did conduce to the subsequent 
action of the defendants. Apart from 
the direct oral evidence of the 1st defen¬ 
dant that he would not have built the 
dam if be had known that the stream 
belonged to the plaintiff, I do not think 
it is possible to dissociate the effect of 
the representation from the other cir¬ 
cumstances, which induced the defen¬ 
dants to act. It is impossible that they 
would have acted in the same manner on 
their own belief that the stream belonged 
to Government, bub undoubtedly they 
would be strengthened in their aoUon by 
the direct assertion of the plaintiff who 
now claims the bad, that the stream be¬ 
longed to Government, 

I do not think any inference can be 
drawn that the plaintiff’s representation 
had no influence on their subsequent act, 
merely because plaintiff took objection to 
such act. The representation made had 
reference to the ownership of the stream, 
and Government was expressly asked to 
act as if that representation was true. 
Even if Government believed that the 
stream was theirs before that representa¬ 
tion was made, yet, if the stream really 
belonged to plaintiff, this representation 
must have strengthened the belief and 
have had some influence in determining 
Government's conduct and it cannot be 
said that the representation was nob 
made intentionally, nor that plaintiff 
did not permit nor intend Government 
to act upcn it in the belief that it was 
true. 


I also think that the facts of this case 
bring it within the principle laid down in 
Ramsden v. Dyson (2) that ; 

It a strangdr bsglas to btiill oa land supposiu^t 
it to bd bis own, and tha retl owner, preoeiving 
his mistake, abstains from setting him right, and' 
leaves him to'psrsever© in his error, a Court ofi 
Equity will not afterwards allow the roal owner 
to assort his title to the land. 

In that view'plaintiff cannot sue for 

the removal of the anicut, for' he allowed 

1st defendant to build it upon his land 

and to believe that the land was not his 
land. 
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If 3 ucb act had caused other damage er of both the banks, but though the 
to plaintiff he would be entitled to re- correctness ot this statement is disputed, 
cover, but the lower Court has found it is significant that the Ist defendant as 


that no such damage was caused, and we 
have been referred to no evidence which 
could establish that the damage com¬ 
plained of was caused by the erection of 
the anicut, for it might equally be attri¬ 
buted to the ordinary action of a jungle 
stream in flood when unobstructed by an 
anicut. The appeal accordingly fails and 
is dismissed with costs. 

Venkatasubba Rao, J. —In deciding 
the question whether the 2nd defendant 
was justified in building the anicut, the 
first point that has to be determined is in 
regard to the ownership of the bed of the 
stream. Both the Subordinate Judges 
who tried this issue have come to the 
conclusion that the plaintiff is the owner. 
After a detailed examination of the docu¬ 
ments filed in the case, the Subordinate 
Judge, who has submitted the finding, 
has held that the lands on both sides of 
the anicut belong to the plaintiff and 
that he is. therefore, the owner of the bed 
of the channel at-that point. That the 
plaintiff owns the lands at both ends of 
the anicut does nob seem to be open to 
much doubt. It was admitted on behalf 
of the defendants before us in argument 
that the plaintiff is the owner of the 
lands on the southern bank. The owner- 
ship of the plaintiff, however, of the land 
at the northern end of the anicut has 
been disputed in this Court. I do not 
consider it necessary to discuss m detail 
the documentary evidence on whicu the 
finding of the Subordinate Judge is 
based. While conceding that the tplain* 
tiff owns a large plot ■ of the land on the 
northern bank of the stream, the 1st 
defendant’s learned vakil tried to show 
that the extent marked P and a 
portion of Q in the Commissioner s plan 
belong to the 1st defendant. Reliance 
was placed upon Ex. 14 and it was con- 
tended that Item No. 3 in it corresponds 
to P and a portion of Q. 

In my opinion, this contention has 
not been shown to be well founded. 
There was merely a general coi]y)laint 
that the Subordinate Judges finding 
on this point is wrong, but no atteinpt 
was made to attack any particular 
fact relied on by him or any particular 
inference drawn. The Commissioner 
states in his report that before him the 
plaintiff was admitted to be the own 


D. W. No. 1 admits in his cross-examina¬ 
tion plaintiff owns Parambas on both 
sides of the anicut T in Ex. M,'* It is 
impossible to construe this as referring 
to the plaintiff’s ownership generally of 
the lands on the two banks. • The state¬ 
ment that the plaintiff is the owner of 
the land on both sides of the anicut must 
mean that he is the owner of the land 
at both ends of it. Apart, however, from 
this admission, I am nob safaisfied that the 
Subordinate Judge’s conclusion is wrong, 

If the plaintiff then has proved his- 
ownership of the two banks, does it fol¬ 
low that he is the owner of the bed ? It 
has been held that jenmis in Malabar ai’o 
proprietors of the soil. One of the inci¬ 
dents of riparian proprietorship is that 
prim|a facie the proprietor of each bank 
of a non-tidal and non-navigable stream 
is the proprietor of half the land covered 
by the stream. In other words tho 
ownership of the bed is in the respective 
owners of the land on either side of the 
stream ad midium filum. This right on 
the part of Malabar jenmis is recognized 
by Sankaran Nair, J,, in Meenakshi 
Amma v. Secretary of State (3) and in the 
more recent case decided by Spencer and 
Krishnan, JJ., Neelakhandan Nambudri- 
pad V, Secretary of State (l). The au¬ 
thorities are fully discussed in these two 
cases and I do not propose to go over 
the same ground. Following these cases 
I hold that the plaintiff is prima facie 
the owner of the portion of the bed 
where the anicut has been builfc. In re¬ 
gard to the wider question whether a 
different rule applies in ryobwari tracts 
I would prefer to reserve my opinion. 

Has this presumption of law been re¬ 
butted ? There is a circumstance which 
in my opinion leads to strengthen this 
presumption. 

The original course of this channel 
was different and the present course was 
formed on or about the year 1885. Ib 
is not disputed that before the diversion, 
the land which forms the site of the pre¬ 
sent bed belonged to the plaintiff. If 
on the date of the diversion this land 
belonged to the plaintiff, has the owner¬ 
ship since been transferred to Govern¬ 
ment V The learned Advocat e-General 

(3) [19141 26 M. L. J. 385=1 L. W. 307=24 

I. 0. 547=(1914) M. W. N. 521. 
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tried to contend for the first time that 
the. Gevernment acquired title by ad", 
verse possession. This is not the case 
put forward and apart from this, there is 
absolutely no evidence in support of it. 
As regards the question of ownership, 
some reliance is placed by the defen¬ 
dants upon what is said to be an admis¬ 
sion of P. W. No. 7, the agent of the 
plaintiff. He filed a criminal complaint 
against the 1st defendant in regard to the 
building of the anicut and in his deposi¬ 
tion is to be found the statement. ‘‘ That 
thodu belongs to the Government.” This 
deposition is marked XXXVI (a). When 
P. W. No, 7 was under cross-examination 
in this case he said that this statement 
in his previous deposition was true. He 
could hardly have meant that he conce* 
ded the ownership of the Government to 
the plot in question. That was the very 
point which he was strenuously disput¬ 
ing; and earlier in his cross-examination 
he distinctly stated : 

The thodu is question belougs to the plaiutifii, 
that- is, the site where the anicut stands belongs 
to the plaintiff. 

And in examination-in^hief he also 
said : 

I did not admit to him (the Tahsildar) that the 
site where the dam would be put up belonged *iu 
jdum to Government. 

I find it very diltioulfc in the circum¬ 
stances to accept the suggestions that the 
plaintiff’s agent admitted that the site of 
the anicut was the property of the Go¬ 
vernment. It will be seen that the plain¬ 
tiff's agent even in Ex. XXVI, dated the 
24th March 1917, claimed that only 
about 80 per cent, of the lands on both 
sides of the stream belonged to the 
plaintiff and if the Government was the 
owner of some portion of the bank, it 
would not be altogether wrong to say 
that the Government was the owner of 
the thodu. though this is a statement 
that requires qualification. Moreover, 
it must be remembered that so far as the 
ownership of the bed ia a matter of legal 
inference, a layman may quite naturally 
make a mistake liaving regard to the fact 
that the proposition was disputed even 
in this case. I am not, therefore, pre¬ 
pared on the strength of this admission 
to reject the finding of the Subordinate 
Judge which, in my opinion, has been 
reached on a careful consideration of all 
the oiroumstanoes. 

If the plaintiff then is the owner of 
the bed of the stream on which the 
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anicut has been built, the next question 
that has to be determined is whether the 
Government can justify the act on the 
ground that it has a paramount right in 
this country to regulate the waters of 
natural streams for purposes of irriga¬ 
tion. This right is recognized in Robert 
Fisher v. Secretary of State (4) which, 
however, also lays down the limitation 
that for purposes of exercising this right 
of control. Government will not be war¬ 
ranted to committing an act of trespass 
(P, 156 of 32 Mad.). That the right of the 
Government is subject to this reservation, 
is stated in emphatic terms by both Abdur 
Rahim, J., and Srinivasa Ayyangar, J., 
in Secretary of State v. Palaniyappa 
Pillai (5), 

In this case a portion of the site on 
which the anicut has been built is out* 
side the bed of the river, and clearly be¬ 
longs to the plaintiff (see the Comission- 
er’s report). Even apart from this, in 
any event, the plaintiff i; the owner of 
half the bed over which the anicut 
stands. On the ground that the Govern¬ 
ment has a general right of control the 
act of the defendant cannot, therefore^ 
be justified. 

This right of the Governmeat to regu¬ 
late the waters of a stream is also sub¬ 
ject to another limitation, namely, that 
by the act complained of, no sensible 
damage shall be caused to the owner of 
the adjoining lauds. In this case, no 
doubt, the lower Court has come to the 
conclusion that the plaintiff has proved 
no damage. The matter was dealt with 
somewhat summarily by the Subordinate 
Judge. In the first place, the plaintiff 
filed the suit within three months after 
the building of the anicut, and in the 
very nature of things it would be diffi¬ 
cult to adduce proof of actual damage 
But It seems to me that the Subordinate 
Judge has overlooked three very import¬ 
ant Exs. 0, P and Q. Though they came 
into existence after the institution of 
the suit, they contain clear admissions 
on the part of the Government, that the 
building of the anicut has greatly preju¬ 
diced the plaintiff and is likely to cause 
to him substantial damage. They are 
statements made by a resp^snsible officer 
ot ^he Government and, in mv 

(4) [1909] 33 Mad. 141=3 I. C. 335=19 M. 

Ja 131« 



[1917] 6 W. 673 =41 I, C. 
M. W.N. 571, 
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on a question of this kind, are entitled 
to great weight. As the oral evidence 
on the point has received this corrobora¬ 
tion, I am prepared to act upon it. For 
these reasons, I do not agree with the 
finding that damage has not been proved. 

If the matter stood thus, I should have 
no difficulty in upholding the plaintiff’s 
claim, but on the question of estoppel 
that has bean raised in the case I am 
prepared to agree with my learned bro¬ 
ther’s conclusions although I do so with 
considerable hesitation. The 1st defen- 
defendant has attempted to support this 
plea by referring in his evidence to two 
representations said to have been made 
by or on behalf of the plaintiff. He has 
deposed firstly that in 1912 the plaintiff 
told him that the thodu belonged to the 
Government and that he might obtain 
its permission and construct an anicut, 
secondly, that in 1917 when the Tahsil- 
dar askqd the plaintiff’s agent if he had 
any objection to the granting of permis¬ 
sion, he while expressly admitting that 
the Government was the owner of the 
thodu, objected on the ground that the 
[building of the anicut would prejudicial¬ 
ly affect his'master’s land. This evi¬ 
dence has not been corroborated. The 
alleged conversation in 1912 is clearly 
an invention. If this incident was true, 
the evidence would have been fuller and 
less casual. In regard to the admissmn 
said to have been made m 1917 .ihe order 
of the Tahsildar and the proceedings that 
led to it do not support this pvidence. 
It must, moreover, be remembered that 
in view of the circumstances in which 
the issue of estoppel was tried, any oral 

ovidence given must be received with 
great caution. The learned Subordinate 
•fudfio who saw the witness in the box 
does not accept his evidence and I agree 
that no reliance can be placed uPon i ^ 
I have not the least doubt that the case 
put forward by the Ist defendant, name¬ 
ly that he was misled by a definite le 
presentation of the plaintiff or his agent, 
is utterly, untrue. If the decision of 
this issue should depend upon my accept¬ 
ing the spocidc case put forward in his 
evidence by the lat defendant. I should 
have, tlierefore, no difficulty m deciding 

the question against him. 

Thou, cj.n it be sa.id that by his conduct 
the plaintiff’s agent led the defendants 
to beli eve that the ownership ot this 
portion of the bed vested in the Govern 


ment ? When the 1st defendant applied 
to the Tahsildar for permission to build 
an anicut, the plaintiffs’agent objected 
on the ground that if the anicut was 
built damage‘would be caused to his 
lands. Oan it be said that by this con¬ 
duct the plaintiff’s agent impliedly ad¬ 
mitted that the Government was the 
owner of the thodu ? Is an admission 
of the defendant's right to the thodu 
necessarily implied ‘in this representa¬ 
tion ? The conduct of the plaihtiff's 
agent may amount to conceding that the 
Government has a right to grant or 
withhold permission. But the recogni¬ 
tion of the Government’s ownership 
nob *a necessary inference from his 
condu.ct. 

To create an estoppel the ' declaration, 
act or omission must be of an 'unequivo¬ 
cal and unambiguous character. Onward 
Building Society v. Smithson (6), Low v. 
Bouverie (7), In re Lewis, Lewis v. Letois 
(8), and Colonial Bank v. Gady (9). 

Bub there is greater force in the next 
contention of the learned Advocate 
General, namely, that the conduct of 
the plaintiff’s agent amounted to a re¬ 
presentation that the Government had 
tjie right to give or withhold permission 
to build the anicut—it is immaterial on 
what footing the existence of this right 
was conceded. Ido not think this posi¬ 
tion can be really disiputed. The con¬ 
duct of the plaintiff’s agent as well as 
the language Kx. 35 (his petition to the 
Tahsildar) if reasonably understood, 
could have led the defendants to believe 
that the Government had the right in 


aestion. ^ 

But this part of the case is deficienc 

I two respects. Neither of the defen- 
anbs had let in evidence to show that 
i fact he was misled by this conduct or 
jpresentation on the part of the plain 
ff’s agent. The defendants have not 
lown that they would not have acted 
1 the way they did. but for the conduct 
f the person against whom the estoppel 
(raised. Tb is an element of estoppel 
aat the party setting it up must nave 
Bted in reliance upon the conduct or 


6) l18'J3] 1 oti. L. J. Oh. laS— 6d U T- 

125^41 W. R. 53=2 R. lOG. . . .q ^ 

7) L1891] 3 Cli.82=G3 L. J. Oh. 594—40 W. 

R. 50=65 L. r. 533. —^ 

8) [1904] 2 Ch. 656=73 L. J. Oh. 748—5 3 V. 

B. 393=91 li. T. 242. ^ ^ 131—39 

:9;C1390]15A.G. 267=60 li-J. Oh. 131-d.^ 
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"the reprasentation of the party sought 
to be estopped. The second defect results 
from the form of the issue. Although 
'there was at first neither a plea of estop¬ 
pel nor an issue in regard to it, the Sub¬ 
ordinate Judge who originally tried the 
suit dismissed it on the ground that the 
plaintiff was estopped from asking for 

• the removal of the anicut. The estop- 
. pel to which he made reference was that 

.' the plaintiff led the 1st defendant to be¬ 
lieve that he was not the owner of the 
river-bed but that the Government was, 
When we heard the case on the pre¬ 
vious occasion, the only estoppel relied 
upon was that the plaintiff was pre- 

• eluded from claiming the thodu as his. 
The issue framed in consequence of our 
order runs thus : 

Is’the plaintiff’ estopped from claiming 
-the thodu as his ? 

It will thus be seen that the matter 

• that was put in 'issue was the plaintiff 
being estopped from claiming the bed and 
not from disputing the Goveruraent’s 
right to permit the building of the 
anicut. 

My learned brother, however, is pre¬ 
pared to assume that it is highly pro¬ 
bable from the circumstances that the 
defendant's act was infiuenced by the 
plaintiff’s conduct and in his opinion the 
defect in the form of the issue is not 
material. In view of the fact that my 
learned brother’s decision is in agreement 
with the views expressed by two differ¬ 
ent Subordinate Judges, I am not pre¬ 
pared to dissent from him. 

Granting then that the conduct of the 
plaintiff amounted to a representation 
that the Government had the right to 
give or withhold permission to build the 
anicut and that the defendants were in- 
ffuonoed by and acbed in reliance upon 
that representation—can it be said that 
estoppel does not arise because the plain¬ 
tiff while making the presentation ex¬ 
pressly prohibited the defendants from 
building the anicut ? There is no autho¬ 
rity directly bearing on the question. If 
these three elements exist, namely, (l) 
there is the declaration, act or omission 
,on the part of the person sought to be 
astoppod : (2) if ib roasonahlv induces a 
belief that a thing is true and (3) the 
effect of the representation is to cause 
the other to act on the faith of ife—if 
. these exist it is not necessary to show 
arther that • the person making the 


representation really intended thai the 
other should act upon the belief to his 
own prejudice. Let me take a simple 
example. Supposing A tells B that he 
intends to purchase a plot of land from 
0 and asks him whether he claims to be 
the owner of it: B replies that he is 
not the owner but forbids A to buy the 
land on the ground that he himself has 
a desire to purchase it. A believing the 
representation to be true that B is noc 
the owner buys the land from 0. Can 
B turn round and say that he was him¬ 
self the owner and that A could not set 
up the estoppel because B did not con¬ 
sent to A buying the land. I do not 
think sue!) a plea would be open to B. 
The essence of estoppel is that the con¬ 
duct of the other parby is the cause of 
the action of the person invoking the 
estoppel ; and if the act is the result of 
the reliance upon the representation, 
mere forbidding the act will not prevent 
the estoppel. 

In the result, I agree in tiie order pro¬ 
posed by my learned brother. 

Appeal dismissed. 
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Jackson, J. 

{Tiruvallur Vangipuram) Krishitama- 
charulu —Petitioner. 


OhitluT Vciikata Subbi%h —Respondent 
Civil Revision Petition No. 188 of 

1925, Deeided on 26feh July 1926. from 

the order of the Dist. Munsif, Nandalur. 

f 151—Coari can,- 

/*tkiZdetr«5i —Civil P, C. 

15* “Uthorizes a Court tr 
meddle with its final decrees, lOGO C 1‘ 

ZnS, 1? Jusi-ict 
d^but wrmig ruU appUcd—R^^Uimi does 

fact that the lower Court misapprehended the 
appropnate rule dw^ not necessitate the exercise 
of the High Court s revisional power. [P.1060.C.1] 

K. Ramumurthi and .4. iJamrts.iw,, 
lyeiii^a )—for Petitioner. 

T, K. Srinivasath<it\ac.hari~~l(SY 

poudent. 

. Petitioner seeks to 

wvise the order ot the DUtriofc Muusif of 
Nandalur on 1. A. No. 490 of 1924 
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extending by six months the period 
allowed in the decree in O. S. No. 250 of 
1922 of the Court for obtaining a suc¬ 
cession certificate. The decree runs : 

Time for succession cerfcificate two months. 
The suit shall stand dismissed in default. 

The counter-petitioner acoordjngly ap¬ 
plied for the certificate, and finding that 
two months would be an insufficient 
period moved before its expiry for an 
extension. 

It cannot be said that an extension 
was not warranted in these circum¬ 
stances, and the only question is whether 
the District Munsif acted with jurisdic¬ 
tion in granting such an extension under 
Ss. 143 and 151, Code of Civil Procedure 
on the assumption that the decree was a 
preliminary decree. It must be held 
that the decree was final, and neither 
]S. 148 nor S. 151 authorizes a Court to 
Imeddle with its final decrees. Probably 
*the Mdnsif would have been better ad¬ 
vised to act under O. 47, R. 1, 

The circumstances that two months 
happened to be an inadequate period was 
a sufficient reason for applying that that 
period should be reviewed. But consi¬ 
dering that substantial justice has been 
[done the fact that the District Munsif 
^misapprehended the appropriate rule 
does not necessitate the exercise of. this 
'Court’s revisional power. 

The petition is dismissed. There will 

be no costs. 

Petition dismissed. 
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Spencer and Ramesam, JJ. 

Krishna Aitjar -Appellant. 

V. 


0, Krishna Menon, 0. V. Anantha^ 
krishna Aiyar and N. B. Lakshmana 
Aiyar —for Appellant. 

K. Kattikrishna Menon, T. M, Krish- 
naswami Aiyar and P. R. Rama- 
krishna Aiyar —for Respondents. 
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Spencer, J,— The 1st defendant 
agreed, on the 26bh September 1919, ta - 
supply timber :*and as a pledge for the^ 
due performance of his contract, and for 
repayment of Rg. 5,000 advanced to him 
he mortgaged certain property. Ex. A- 
is the mortgage document. It describes 
itself as a karar or agreement and was- 
stamped at first with an eight annas- 
stamp. After it was presented for regis-. 
tration the deficient stamp duty and a-, 
penalty was collected and it was regis¬ 
tered as a mortgage. The plaintiff sued 
upon this document and got a personal 
decree against the Ist defendant for 
Rs. 649 and a mortgage decree for the ' 
balance. The second defendant who • 
appeals is a simple mortgagee under 
another document which is Ex. I. 

The point taken in appeal is that 
Ex. A regarded as a mortgage is defective- 
as regards attestation because the attes-' 
tors signed at the end of the document ■ 
after the executant had signed and after¬ 
wards (apparently at the time of presenta¬ 
tion for registration) the survey numbers of 
the items mortgaged (with one exception) 
were added. Then the executant again 
signed, but the attestors, though they 
were present, according to the evidence, 
and witnessed her signature, did not • 
themselves repeat their act of signing. 
The document Ex. A is a peculiar one 
because it begins as an agreement ; it- 
goes on. as if it was an enquitable mort¬ 
gage with deposit 'of title-deeds and it’ 
concludes as a simple mortgage in which 
the mortgagor and the property referred 


Ponnappa Nadar and another —Res¬ 
pondents. 

Appeal No. 352 of 1922, Decided on 
4th May 1926, from the decree of the 
Sub-.) , South Malabar, in O. S. No. 20 of 
1921. 

T/ aac/er of Property Act, S. bQ—Vnimportant 
interpolation signed by executant but not by 
attestors—Deed is not invalidated. 

'' A mortgage dulv executed and attested is not 
iavalidated by tbe fact that after attestation an 
unimportant alteration wa? made in the docu¬ 
ment under executant’s signature and the 
attestors though present did not again sign as 
haviu '4 witnessed the attestation. [P. 1061 C. 1] 


to are made liable for ‘damages and for 
the balance that may be found due to 
the mortgagee. 


It is argued that the addition of the 
survey numbers constituted a material 
alteration in the document and that, as 
the attestors did not affix their signatures 


t that alteration, the whole document 

invalid. We have ascertained that- 

10 of the suruey numbers, namely 36-2 

IS been omitted, that being the 

_ n _0Q07 ofThis 


appears from Ex. I which also covers- 
the same property and contains a ful 
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description. The question is whether 
the addition of these survey numbers was 
such a material alteration of the doou* 
ment as to make it something different 
from what it was when it was first 
signed and attested. In the body of the 
document all the property which has 
been charged is described as the pro¬ 
perty contained in certain documents of 
which numbers are given and these 
documents are declared to be banded 
over to the mortgagee. It was, therefore, 
possible for the mortgagee or for anyone 
else, who had those documents in bis 
hand to ascertain the survey number of 
each of the mortgaged items. I think 
that this is a case in which the maxim 
id certum est quod certum reddi protest 
applies. The document was complete 
as it stood after the executant and the 
attesting witnesses had signed. What 
was added was a further definition of 
the properties, probably made for the 
purpose of registration. 

Section 22 of the Registration Act 
' (Act XVI of 1908) provides that the 
-local Government may by a rule made 
under the Act require both houses in 
towns and lands to be described with 
reference to a Government map or 
survey. But the rules do not show that 
in respect of the South Malabar district 
it has been made compulsory for persons 
presenting documents for registration 
that they should give the survey 
numbers. Moreover R. 17 states that 
■ if a property is described in a document 
by specific ‘reference to an instrument 
which has already been registered, and 
if that instrument contains the parti¬ 
culars required by R. 16, the description 
1 need not bd repeated in the document. 
In this view of the case Ex. A is not 
defective on account of the omission of 
the attesting witnesses to sign a second 
time. In Sankarau Nambiar v. Nara' 
yanan Tirumunpu (l). a mortgage docu¬ 
ment which had been attested by attest¬ 
ing witnesses received an addition of 
. another item so%s to enable the docu¬ 
ment to be registered in a certain regis¬ 
tration office. The learned Judges held 
that the interpolation which had been 
made in the presence of the attesting 
witnesses did not vitiate the document 
^seeing that there bad been no fraud on 

(1) [1920] 43 Mad. 405 = 11 L.W. 192=3$ M. 

L.J, 251=55 1. 0. 8G=(ld20) M. W. N. 

205. 


the registration law and that the attest¬ 
ing witnesses were present when the 
mortgagor signed and when he made the 
interpolation. 

In their view, therefore, they were 
persons who could in the language of 
^he Lord Chancellor in Burdett v. Spils- 
bury (2) quoted in Shamu Patter v. 
Abdul Kadir Ravuthan (3) be treated as 

parscQs who had seen' the will executed and. 
were witnesses to its execution and having sub¬ 
scribed to it were also attesting witnesses. 

It is not necessary to go so far as the 
learned Judges went in Kunhi Sankarait 
Nambiar v. Narayanan Tirumunpu (l) 
to say that the document before us has 
been duly attested. I would, therefore, 
uphold the decision of the lower Court 
and dismiss the appeal. 

As regards item 36-2, which has been 
omitted from the description at the end 
of the document, the objection to making 
this item liable has not been taken in the 
written statement or in the grounds of 
appeal and, therefore, it is rather diffi¬ 
cult to assume that the appellant has 
been misled by the omission. Apart 
from this I regard the body of the docu¬ 
ment as the operative part of the docu¬ 
ment, and it cannot be said that this 
number has been omitted from the 
body of the document seeing that by 
reference to the documents therein des¬ 
cribed the survey number could have 
been ascertained. The point must, 
therefore, also be decided against the 
appellant. The appeal is dismissed with 
costs of the 1st respondent. 

Ramesam, J. —I agree. 

__ Appeal dismissed. 

(2) [1843] 10 Cal. & P. 340. 

[3 [1912] 35 Mad. 607=16 I. C. 250=39 I. A. 

218 (P. C.). 
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Krishnan and Venkaiasubba R\o, 

JJ. 

(EratA) Unikkat Tanvad Kara avail and 
Manager Eressa Menon —Plaintiff—Ap¬ 
pellant. 

V. 

^ Abdul'Rahiman and others —Defendants 
Respondents. 

Appeal No. 350 of 1922, Decided on 
6 th April 1926, from the decree of the 

8 ab-J.. South Malabar in 0, S. No 9 of 

1920. 
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(a) Limitation Act, S. 20 (2)— Possessory 
mortgage—Mortgaged ‘^royeviy leaded to morh 
gagors—Payment of Government revenue, out of 
rent'payable to mortgagee comes ivtihin Cl. (2). 

In a case of a mortgage with, possession where 
the possession of the property is with the mort¬ 
gagor noder a lease by the mortgagee, payment 
of Goverement revenue by the mortgagor out 
of rent payable to the 'mortgagee, according to 
the terms of the deeds of mortgage and lease, 
comes within S. 20 (2) and amounts to receipt of 
rent by the landlord as mortgagee. [P 10G3, C 2] 

(b) Limitation Act, S. 20 (2)'— Receipt of rent 
is not subject to ilie candiiions mentioned In 
Sub-S. (1). 

The receipt of rent mentioned in Sub-S. 2 is 
not subiect to the conditions mentioned in Sub- 
Section 1. [P 10G4, C 1] 

(c) Mortgage — Possessory mortgage and lease by 
mortgagee to mortgage'/-—It Is guestion of In- 
teniion in each case ‘whether the dcciimenis are 
to he read together or separately. 

In the case of a possessory mortgage and a 
lease by mortgagee to mortgagor it is a question 
of intention whether the two instruments should 
be read together 'and be held to constitute a 
single transaction or they should be taken 
separately and each regarded 'as a separate and 
independent transaction. Each case depends 
upon its own facts. [P 1065, C 1] 

B. Sitarama liao and A. Vasudeva 
M.enon —for Appellant. 

K. P. M. Menon and P. Govinda 
Menon —for Respondents, 

Judgment. —The plaintiffs filed {he 
suit out of which this appeal arises, foi^ 
enforcing the terms of two deeds, a 
mortgage deed and a lease deed, Exs, 
. C and D respectively. The mortgage 
’ deed, dated 24th March 1899, recites 
that the properties were put in the pos¬ 
session of the mortgagees. The effect of 
the lease deed which was executed on 
the next day was to transfer possession 
back to the mortgagors who agreed to 
hold the property as the lessees of the 
mortgagees. Legal possession was thus 
transferred to the mortgagees who thus 
became the lessors and the physical pos¬ 
session remained wfth the mortgagors 
whose possession was that of the lessees. 
In other words, the transaction was of 
-the usual type—a possessory mortgage, 
possession being left with the mortgagors, 
under a rental agreement. Ex. C, how¬ 
ever, is not a usufructuary mortgage 
pure and simple, for it contains a coven¬ 
ant on the part of the mortgagors to 
pay the amount, and it also enables the 
mortgagees, in case of default, to recover 
the sum by bringing the property to sale, 
It is this clause that enables the plaintiff 
to ask for a sale of the property. The 


learned Subordinate Judge has passed^j 
a decree for the principal amount covered 
by Ex. 0 and for arrears of rent under-* 
Ex. D for three years previous to the 
institution of the suit. This judgment 
is challenged both by the plaintiffs and 
the defendants, the plaintiffs (in -their- 
appeal) stating that they are entitled not- 
only to the principal but also the in¬ 
terest in full under Ex. C and the defen¬ 
dants urging (in their memorandum of' 
objection) that the cla'im is barred by 
limitation excepting in regard to rent 
for three years previous to the suit and 
that the decree in other respects is 
wrong. 

We shall deal with the plaintiffs’ 
claim to principal and^interest separately. 
The amount under Ex. C. became pay^ 
able at tbe expiry of a year from its date 
that is, in March 1900 and as the suit 
was filed in 1920 the claim would be 
prima facie barred by limitation. The 
plaintiff, however, relies upon S. 20 (2) 
of the Limitation Act and says that his 
claim is taken out of the statute of 
limitation by reason of a receipt of rent 
under that sub-section. The question 
to be decided is: Has there been a receipt 
of rent within the meaining of S. 20 • 
(2) ? It is necessary in this connexion 
to clear the ground by saying that the 
defendants have acquiesced in the decree 
for rent passed by the lower Court and 
this is consistent with the admission 
before us that the tenancy under Ex. ]> ' 
is subsisting. We shall presently con¬ 
sider what is the proper construction of 
Ex, D, but it is sufficient for the present 
purpose to observe that it is conceded 
that the relationship of lesscu: and lessee 
between the plaintiffs and the defendants 
continued at the date of suit. Ex. C 
directs the mortgagees to pay Govern¬ 
ment revenue, jenmi michavaram and to 
appropriate the balance of the income 
towards the interest due on the principal 
amount of Es. 4,800. This arrangement 
pre'supposes that possession was to 
remain with the mortg^ees. 

By Ex. D a certain lump amount (in 
cash and paddy) was fixed as rent ; the 
Government revenue and michavaram 
the mortgagors were to pay out of this 
rent and they were to pay the balance 
remaining to the mortgagee. Under Ex. 

G the income, less Government revenue 
and michavaram, was to be appropriated i 
towards interest. The liability to pay 
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Governinenfc revenue and michavaram 
primarily thus resfced on the plaintiffs, 
but by Ex. D the defendants were eon- 
stitubed the plaintiffs’ agents for the 
purpose of making these two payments. 
As the property was giyen back to the 
defendants on lease, and as the income 
would be received by them, they were 
directed to pay these two amounts. The 
learned Subordinate Judge has held as 
a question of fact that the mortgagors 
during this period paid the Government 
revenue on plaintiffs’ behalf. He has 
further held as a question of law that 
such a payment takes the case under 
S. 20 (2) out of the statute of limitation. 

In our opinion, his conclusion on both 
these points is oorracb. In paragraph 6 
of the plaint the plaintiffs distinctly 
allege that michavaram and revenue 
were paid by defendants 1 to 20 and 
their ancestors. In paragraph 7 of the 
additional written st ite-nent, the fact 
of payment by the dcfen hints and their 
ancestors is not denied, but the plea 
taken is that the payment was not mida 
on account of tlie plxintiffs. It is thus 
undisputed that the defendants and their 
predecessors plid Government revenue in 
respect of the suit properties. The 
question is : Did they make the payment 
on behalf of tho plaintiffs. Under Ex. 
D they undertook to make the payment. 
Their position as lessees was not re¬ 
pudiated. To the date of suit it is con- 
oodad that their position was that of 
tenants. Why should it be then assumed 
that tho defendants, in making the pay¬ 
ment did nob carry out tho term which 
was binding upon them ? Their learned 
counsel suggests that the defendants 
should be taken to have made piyments 
nob in pursuance hub in contravention of 
the terms of Ex. D. When the facts are 
consistent with the defendants having 
performed their'obligition why should 
wo make their act unlawful and impute 
to them an intention to break the con¬ 
tract ? Wo are, therefore, satisfied that 
the learned Judge’s conclusion that the 
defendants throughout paid the Govern¬ 
ment revenue on behalf of the plaintiffs 
is correct. 

We shall now proceed to consider 
whether by reas)n of this payment the 
claim is saved from the bir of limitation. 

Section 20 of tho Limitation Act runs 
as follows ; 

(,1) Whoro ‘'i\ a -or is. 


bijfore tho expiration of the prescribed peti<^ 
paid as such by the person liable to pay tha 
debt or legacy, or by his ageot duly authorized 
iu this behalf, or where part of the principal of 
a debt is, before the expiration of the prescribed 
p 3 riod paid by the debtor or by his agent duly 
authorijwd in this behalf, a fresh period of 
iiinitutioa shall bo computed from the time 
when the payment was made. Provided ^ that, 
in the ease of part payment of the principal of 
a debt, the fact of the payment appears in the 
handwriting of the parson making the 
same. 

(2) Where mortgaged laud is in the possession 
of the mortgagee, the receipt of the rent or pro¬ 
duce of such laud shall be deemed to ba a pay¬ 
ment for the purpose of sub-section (1). 

It is first contended on behalf of tha 
defendants that the revenue piid to the 
Government cannot be treited as rent. 
This argument is clearly untenable 
because under Ex. D the amount agreed 
to be paid as rent includes the sum pay¬ 
able as revenue. The fact is that an 
inclusive amount has been stated 
as rant, the mortgagor undertaking 
tho liability to pay out of it 
the Government revenue. There is 
nothing to prevent a tenant from agree¬ 
ing to pay his landlord any rent he 
pleases and the landlord directing him 
to pay out of that rent the revenue on 
the property. This is not unusual, and 
where the parties expressly agree to 
treat a certain sum as rent, it is not for 
the Court to say that that rent is not 
really rent, because it is liable to certain 
deductions. 

The next contention of the defendant 
is that payment by them is not equiva* 
lent to a receipt by the landlord (the 
plaintiff). This objection again seemsl 
unsound. What does the payment by] 
the defendants really mean ? It involves^ 
first receipt by the plaintiff who was 
under the agreement entitled to receive 
the sum, and secondly it involves the 
payment of the same sum by the plain¬ 
tiff in his turn to the Government. The 
second contention must therefore l>e also 
overruled. 

It is thirdly contended by the learned 
counsel for the defendants that receipt 
of rent to bo effectual under the section 
must amount to a payment of interest or 
payment of principal ro as to satisfy the 
first part of that section. In the present 
case the Government revenue, while 
being under the terms of Exs. C and U 
a part of the rent, is not interest. Bat 
this in au- opuuoti. makes no diflereiHM. 
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We cannofc accept the construction sug¬ 
gested that the receipt of rent mentioned 
in sub-S. 2 is subject to the conditions 
mentioned in aub*S. 1. If the argument 
put forward were sound, it would follow 
that if rent or produce received is appro¬ 
priated towards the principal of the debt, 
the part payment must appear in the 
handwriting of the person ‘making the 
payment. Is there a person that makes 
the payment at all ? Ex hypothesi there 
is no such person. Granting that the 
receipt of the rent by the mortgagee is 
to be treated as a payment by the mort¬ 
gagor, is it reasonable to expect that 
such a payment should appear in the 
handwriting of the debtor ? The object 
of the section is clearly to benefit the 
mortgagees in possession who receive 
the rent or produce from the land. This 
object will be clearly frustrated by 
adopting the construction suggested. 
Sub-S. 1 contains four paragraphs and 
when‘in sub-S. 2 it is said that the 
receipt shall be deemed to be a payment 
for the purpose of sub-S. 1, it does not 
follow that the payment referred to must 
necessarily be that indicated in the first 
and second paragraphs alone of the first 
sub-section, We shall be giving effect 
to the intention of the Legislature by 
holding that the payment referred to 
is the payment mentioned in para¬ 
graph 3. 

The section really refers to three 
things : (1/ Payment of interest on a 

debt or legacy by the debtor or his agent ; 
(2) part-payment of principal of a debt 
by the debtor or his agent ; (3) receipt 
by mortgagee in possession of the rent 
or produce on the land. The meaning of 
the section is that a fresh period of 
limitation shall be computed from the 
time of such payment or receipt. This 
is the effect of the section, but as this 
idea is expressed in it in a -somewhat 
different order, it has been found neces¬ 
sary to say that the receipt under 
sub-S. 2 shall be deemed to be payment 
under sub-S. 1. The section would 
undoubtedly have been better worded ff 
the receipt of rent had been mentioned 
immediately after the payment of inter¬ 
est and the part payment of principal, 
and if the provision then followed that 
fresh i^eriod of limitation shall be 
computed from the time of payment or 
receipt. The question is bare of autho¬ 
rity, bub this is the view we take of it, 


and the third ' conbentiou must be 
accordingly overruled. 

The conclusion of the Subordinate 
Judge that the claim to the principal is 
nob barred is thus correct. 

Now we shall deal with the plaintiffs* 
claim to interest. The first question 
that has bo be determined in this oon- 
nexion is, does Ex. D create a charge 
only in respect of one year*s rent or 
generally of all rent that accrues ? The 
answer will depend upon the right 
reading of the document which is in 
Malayalam. There are certain 'errors in 
the Court translation and they have been 
brought to our notice in the course of 
the argument. It is not disputed that 
the defendants have continued to be 
tenants under Ex. D, It is not sug¬ 
gested that there was a cessation of 
tenancy at the end of the first year and 
there was a new tenancy under S. 116 of 
the Transfer of Property Act which 
deals with the effect of holding over. 
The latter part of Ex. D clearly con¬ 
templates the accruing of rent beyond 
the term of one year fixed. There are 
two sentences dealing with there ^ being a 
charge on the equity of redemption. In 
the first sentence the first year s rent 
has been mentioned. In the second 
sentence again there is a reference to 
rent. The defendants ask us to treat 
this reference as a mere redundancy. 
The words “arrears/* * till discharged, 
and “accumulated*’ in the context in 
which they occur strongly suggest that 
the charge that is mentioned in the 
second sentence refers to the arrears of 
rent after the first year. Though the 
parties started by saying in the opening 
portion of the document that the lease 
is for a fixed period of one year, they m 
truth intended to enter into a leas© 
from year to year, as the latter part of 
the document clearly shows; and the 
parties themselves, as shown, ^ treated 
the transaction as such. As this is the 
effect of Ex. D the plaintiff will be 
entitled to a decree with charge on the 
property for rent with interest as^ pro 
vided in the document for a period of 
twelve years immediately preceding the 

suit. ^ 

There remains a contention urged tor 

the plaintiff which we shall 
eeed to deal with. It is urged that Lxs. 
C and D really constitute one traiwac 
tion and that the plaintiff is, on that 
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•footing, entitled to interest for the whole 
period from the date of the mortgage to 
the date of suit. We cannot accede to 
this argument. It is a question of 
intention whether the two instruments 
should be read together and be held to 
constitute a single transaction or they 
should be taken separately and each re* 
garded as a separate and independent 
transaction. Each case depends upon 
its own facts and no good purpose will 
be served by our citing the numerous 
• cases to which reference has been made 
at the Bar. A careful consideration of 
the two documents in the case leads one 
to the conclusion that the parties 
intended that each should constitute a 
distinct and independant transaction. 
There is first the fact, that Ex. 0 while 
it provides for interest, does not make 
the mortgagors personally liable for it. 
Ex. D, on the other hand, contains the 
personal covenant. Secondly, receiving 
an advance of rent (mumpattam) and 
referring to it in the rental agreement 
shows that the parties intended that the 
relation should be that of lessor and 
-lessee. There is thirdly the fact, that 
whereas Ex. 0 does not provide for 
compound interest there is a distinct 
stipulation in Ex. D under which interest 
becomes payable on arrears of rent (which 
in other words is compound interest). 
As a matter of fact the parties took 
particular care to stipulate that certain 
obligations should flow from the relation¬ 
ship created of landlord and tenant. 
Fourthly, it is significant tlyit under 
Ex. D arrears of rent are charged upon 
the property. There would be a charge 
in an ordinary mortgage transaction 
implied in law, so far as interest is con¬ 
cerned. It would bo superfluous to refer 
to such a charge but it would be neces¬ 
sary expressly to make the rent a charge 
on the property. This is what the par¬ 
ties really did. 

On the whole we are inclined to the 
view that the pirtiov intended to treat 
each instrumonc as constituting a distinct 
and independent transaction. It is the 
combined and cumulative effect of the 
circumstances mentioned that makes 
this »dooumont evidence two distinct 
transactions. If these olomunts were not 
found in this combination, the result 
might be different but we must get at 
the intention from all the facts %nd in 
the present instance we are satisfied 


that the two instruments should be 
considered as evidencing two distinct 
transactions. 

The result is the appeal is allowed in 
part and the decree of the lower Oourt 
in modified by awarding bo the plaintiff 
a mortgage decree for the principal 
amount and rent at 572 paras and 7i 
nazhis or its equivalent in money at the 
rate fixed by the lower Oourt for a 
period of twelve years, prior to the 
institution of the suit, with interest on 
rent as provided for in Ex. B. Time for^ 
redemption six months. There will be 
no personal decree for rent. In the 
appeal, each party will bear his own 
costs. The memo, of objections is dis¬ 
missed with costs. 

Appeal partly allowed. 
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Devadoss and Waller, JJ. 

(Thirumulu) Siippa dhetti —Appellant. 

V. 

Artinachalam Chettiir and ot'iers — 
Bespondents. 

Appeal No, 433 of 1924 and Civil 
Eevision Petition No. 922 of 1924, De¬ 
cided on 1st September 1920, from the 
order of the Sub-J., Dindigul, D,'“ 7th 
August 1924, in A. S. No. 99 of 1923. 

Civil P. G., S. 107 —Dismissal of suit on t^ie 
ground that there teas no ciiise of action — Appel¬ 
late Court setting aside and remanding 

on the general ground thui all circumstances were 
noi properly considered and that a particular 
decided case applied Is not proper. 

In a suit the trial Court fouul that the 
plaintiff had uo cause of action and dismissed 
the suit. On appeal by the plaintiff the Sub¬ 
ordinate Judge held that the principle of Ttveedle 
V. Atkinson (30 L. J. Q. B. 265) would apply to the 

case and remanded it for trial bv the lirst Court. 

% 

Held : A remand on the general ground th.it 
the trial Court had not oousiderod all the cir* 
oumstanoe of the case w.ks not pro()er. 

[r lOG-j C 2. r 1036 C 1] 

H. Sreenivasa Atyangar —for Appel¬ 
lant. 

K. Rajah Aiyar —for Kesjxsndcnt, 

Judgment. —This i-. an appeal against 
the order of remand by tite Actiiig Sub¬ 
ordinate Judge of Diudigul. The Dis¬ 
trict Munsif found that the plaintiff had, 
no cause of action against the 3rd defen-' 
dant and dismissed the suit so far as he' 
oonoerned. On appeal by the plain- 
tiflr the Subordinate Judge held that the' 
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principle of TwBcdle v. Atkiiison (l) 
would apply to the case and remanded 
it for trial by the first Court. The ques¬ 
tions in the suit were whether the 3rd 
defendant undertook to pay the plaint 
debt ; secondly whether there was 
an agreement between the 3rd defendant 
and plaintiff to pay the debt; and thirdly 
if the debt mentioned in Bx. D was the 
debt assigned to the plaintiff would the 
principle of Tweedle v. Atkinson (1) apply 
to the facts of the case. The learned Sub¬ 
ordinate Judge has not recorded a find¬ 
ing on the point whether the debt men¬ 
tioned in Ex. D as having been under¬ 
taken to be paid by the 3rd defendant 
was the debt due to the plaintiff ; he 
should also have recorded a finding on 
tiie question whether the 3rd defendant 
undertook orally to pay the plaintiff. 
J[ he found the point in favour of the 
plaintiff he would be entitled to a decree , 
and if he found the second point against 
the plaintiff and the first point in his 
favour, then he would have further con¬ 
sidered the question whether on the 
principle Tweedle v. Atkinson (i) the 
plaintiff bad a cause of action against 
the 3rd Defendant. He has not consi¬ 
dered those points but'has only remanded 
the suit for trial by the District Munsif 
on the ground that all the circumstances 
of the case wore not considered by the 
trial Court. We do not consider this is 
a proper order of remand. We must, 
therefore, set aside this order and ask the 
Subordinate Judge to dispose of the 
appeal in the light of the remarks made 
iieroin. As no appeal lies against such 
;tn order of remand we dismiss the appeal. 
No. 433 of 1924, bub without costs. We 
allow toe Civil Revision Petition, No. 922 
of 1924, and costs of 0. B. P. will abide 
the result. 


Gnse remcbuded, 

(1) 30i;."j. Q. B. ‘265=1 B. & S. 3y3=8 Jur. 
K. S. 332=4 L. T. 468=9 W. R. 781. 
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ViSWANATHA SaSTRI, J. 

{Kaji) Mahomed Appellant. 

V. 

Sundaram Ghetti and oi/iers—Rospon' 

Seeond Appeal No. 107 of 1923, Deci¬ 
ded on 5bh October 1925. from a decree 
of the Sub.-J., Sivaganga, in A. S. No. ob 
of 1020. 


Muhammadan Law — Wag^f — I>e facto manager 
can get decree for •possession of properties of mos¬ 
que if right of mosque is conceded. 

Where a de facto manager of a mosque brings- 
a suit on behalf of the mosque for possession of' 
properties belonging to the mosque and the right’ 
of the mosque is conceded, be is entitled to a 
decree : 63 /, C. 171 ; A. I. B. 1924 All. 59, Foil- 
Si: All. 213 P. C., List. [P. 1067, 0.2] 

A, Krishnaswamy Iyer and V. Rama 

% 

stvamy Iyer —for Appellants. 

M. Patanjali Sastri —for Respondents.-^ 

Judgment. —Appeal by the legal rep¬ 
resentative of the deceased Isfc plaintiff 
against the appellate decree of the Court 
of the Subordinate Judge of Sivaganga^- 
in Appeal Suit No. 66 of 1920, The suit 
was instituted by the deceased Isb plain¬ 
tiff as hukdar of the Wallajah Nawah- 
Jumma Kobwa Pallivasal at Sivaganga 
for delivery of possession of the sito 
leased to the lab defendant. The 1st 
defendant denied the sole right of the- 
Isb plaintiff to the hukdarship and 
management of the Pallivasal and con¬ 
tended that the Pallivasal and its pro¬ 
perties were being managed by the 
Muhammadan community of Sivaganga 
through persons appointed by them. He 
further contended that he was only in 
possession of the southern portion of the 
site as lessee from Keelaka, Perottasi,. 
with the permission of the then managerSt- 
tbab he had executed a rent-deed in their 
favour on 14bh June 1915. for a period 
of three years, and that he was never in 
possession of the northern portion. The- 
first issue framed related to the question 
whether plaintiff was the sole trustee of 
the Pallivasal and whether he was en¬ 
titled bo maintain the suit. The third 
issue and the additional first issue re¬ 
lated to the question whether the north¬ 
ern and the southern portions of th& 
suit site had been leased by the 1st plain¬ 
tiff to the Ist defendant. These is^u^ 
were found in favour of the plaintiff’ 
by the District Munsif and a decree' 
passed accordingly. 

On appeal the learned Subordinate 
Judge held that the leases were not made 
out and that plaintiffs were nob the ^e 
hukdars of the plaint mosque. The 
latter finding was contested before me, 
and it was further urged on the facts 
found, it was clear that the Isb plaintju 
was the de facto manager of the Ra,lli- 
vasal and that since the right of the 
Pallivasal site was conceded, the lower 
Court ought to have passed a decree for 
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possession on the authority of the ruling 
in Benarsi v. Altaf Eii^ain (1). 

That on the facts found the 1st plain- 
tifif must be deemed to have been the 
de facto manager of the mosque is clear 
to my mind. Evidence was let in to 
prove: (1) that plaintiff and his ancestors 
have been as trustees letting the mosque 
shops for rent and collecting rents there* 
from andj paying union tax thereon ; (2) 
that they have done the necessary repairs 
to the shops : (3) that they have repaired 
and improved the mosque building by 
erecting a front gate and a water cistern; 
(4) that they have acquired properties for 
the mosque and have charged or alien* 
ated the mosque properties for necessary 
purposes; (6) that they have sued the 
tenants and got decrees as trustees ; and 
(6) that they have openly asserted their 
rights as trustees in various proceedings 
and they have been so recognized by the 
public. The District Munsif has care* 
fully considered the evidence on all these 
points, dealing with each point, sepa* 
rately. Each point was found proved, 
and he came to the conclusion on the 
first issue that plaintiff was the sole 
trustee. The learned Subordinate Judge 
found that since the year 1867, plaintiff, 
his father, and grandfather were manag¬ 
ing the affairs of the Pallivasal, and that 
they were doing the duties of Levvais in 
the mosque. He also found they had 
been taking rent-deeds with respect to 
properties belonging to the Pallivasal 
and that they were parties to the suits 
relating to Pallivasal properties ; but he 
held that these circumstances did not 
lead to the conclusion that plaintiff was 
the sole trustee. This is what he says: 

Tho documents filed in the case taken along 
w'ith the oral evidence adduced on the pUiutifi's 
side go to show that iu the former times the 
mosque affairs wore being managed by tlu* Imjv- 
vaib of the mosque in oonjuoction with the 
Uravaiui Murayara, that from and after 1667 or 
there ubouts, anoestors of Plaiutifis Nos. 1 and 2 
have boon calling themselves hukdars and doing 
somi* acta of mauagemout including the collec¬ 
tion of rent duo from shops -belonging to the 
mosque. 

Then he goes on to say that 

the eviduuoe does uct show how the hereditary 
right sat up by plaiotiff was governed, and 1st 
plaintiff was uot willing to admit that his oue 
younger brother or 2ud plaintiff had joint right 
of hukdarship. 

Dealing with the evidence on defen* 

dants’ side, this is what he says: 

Thu oral evidonoe adduced ou dufeudauts* side 

' (1) [loaircs 


was mainly directed to the appointment of 
managers from time to time by the XJravaini 
Murayars, collection of rent due to the mosque 
by them and their rendering accounts and to the 
collection of kalrimai, etc. As the said oral evi¬ 
dence relating to the appointment of the man¬ 
agers and their rendering accounts and collecting 
accounts is conflicting and unsatisfactory, I do 
not think it necessary to discuss the same. It is 
sufficient to say that the orah evidenee adduced 
by defendauts does not in any way support the 
plaintiff’s case. 

The facts found by the learned Subor¬ 
dinate Judge with respect to the evi¬ 
dence, oral and documentary, on the side 
of the plaintiff clearly establish that the 
1 st plaintiff was the de facto manager of 
the Pallivasal. Such being the case and' 
the title of the Pallivasal to the pro¬ 
perty in the suit having been admitted 
and the suit being only for the recovery 
of the property on behalf of the Palli* 
vasal, 'the ruling in Benarsi v. Altaf 
Husain (l) relied upon by tho learned 
vakil for the appellant, entitled the ap¬ 
pellant to a decree for possession. In 
this connexion I may also refer to a 
decision of the Allahabad High Court, in 
Muiz'ud'din v. Mohammad Ik'rJaq (2). 
Both these are cases relating to de facto 
mutuwallis ; and a similar conclusion has 
been come to with respect to de facto 
managers of properties belonging to an 
idol : see Hari Mohan Modak v. Barnes- 
war Das (3). 

It was urged by the vakil for the 5th 
respondent in the connected appeal that 
since plaintiff had come to Court claim¬ 
ing to be the sole trustee of the Palli¬ 
vasal, and since in the other appeal- 
(No. 108 of 1923 with which I shall deal 
separately) to which certain other persons 
who claimed to be trustees were parties, 
it was held that plaintiff was not en¬ 
titled to the declaration prayed for ; it 
was not open to the plaintiff to get a. 
decree for possession on the ground that 
he was de facto trustee. It was further 
contended that de facto trusteeship is 
not recognized by Muhammadan Law and 
reliance was placed upon tho ruling of 
the Privy Council m Afafa Din v. Ahmad 
Ali (4). lam unable to agree with either 
contention. Considerations which apply 
to oases of de faeto guardians of Muham¬ 
madan minors, which are based purely 
upon Muhammadan Law texts, cannot 
a pply to the trusteeship of a Pallivasal. 

(a) A, L R. 1924 All. 5y. 

(3) Cl9'i03 64 LC.737, 

(4) [19U] 34 All. 213--=13 1. 0, 976=39 1. A. 

49(P. C.). 
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The decision in Benarsi v/ Altaf (l) 
and Muizuddin v- Md. Ikhlaq (2) oases 
above referred fco, are cases relating 
to Muhammadan mosques a.nd no such 
contention was raised. With respect 
to the other contention, the other per- 
sons who claimed as trustees are not 
parties to the suit out of which this 
second appeal has arisen, and simply be¬ 
cause this suit as also the suit out of 
which Second Appeal No. 108 has arisen, 
were tried together, there is no reason 
why a decree should not be given for 
plaintiff for possession, on the ground 
that he has established his right as de 
facto manager, simply because in the 
other suit his right as sole trustee was 
not established. After all plaintiff claims 
the property solely on behalf of the Pal- 
livasal and the right of the Pallivasal is 
■conceded. 

I, therefore, allow the appeal, and set¬ 
ting aside the decree of the Subordinate 
Judge restore the decree of the District 
Munsif so far as the northern portion is 
concerned with costs both here and in 
the lower appellate Court. 

Decree set aside. 
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DEVADOSS and WALIiER, JJ. 


Union Board, Paramahudi Petitioner, 



Ghellasioami Thevar and others —Res¬ 
pondents. 

Criminal Revision No. 574 and Cri¬ 
minal Revision Petition No. 483 of 1925, 
Decided on 20th January 1926, from the 
order of the Sub-Mag., Paramakudi, in 


Case No. 93 of 1925. 

Madras Local Boards Act (14 of 1920), Ss. 

207 and 221— Refusal to take out license under 

S. 193— p 7 'osecution U7ider S. 207 is proper course 

—S, ‘221 doe^ not apply. j 

Where the President of a Local Board thinks 
that a person should take out a license under o. 
193, and that person refuses to do so, and carries 
on his industry without a the proper 

course is to prosecute him under S. 207 and not 
to apply under S. 221 for the recovery of the fee 

for the license : A. J. Mad, ^ A’ 

AJ. B. 1925 Mad 1015, Comviented on.lF 10o8O IJ 


B. Kesava lyengai —for Petitioner. 

K. V. Sesha lyengay —for Respondents. 

Waller, J. —The decision in this case 
must follow the decision in Madura 
Municipality v. Muth u Balu Glietty (1)* 

^Ji) a 7l7Rri9>id Mad. 570. 


Though the two cases spring out of the, 
different Acts, the provisions by Which 
they are governed are identical. I think 
that the Magistrate was right in holding 
that S. 193 of the Local Boards Act did 
not apply, and that respondents were not 
bound to take out licenses annually. The 
Revision Petition is therefore dismissed. 

I may add that the Magistrate’s order 
can, in my opinion, be supported on an¬ 
other ground. It seems to me clear that 
S. 221 of the Act can have no applica¬ 
tion to a case like this. Where the 
President of a Local Board thinks that a 
person should take out a license under 
S. 193 of the Act and that person re¬ 
fuses to do so, and carries on his indus¬ 
try without a license the proper course is 
to prosecute him under S. 207 and not 
to apply under S. 221 for the recovery of 
the fee for the license. It was argued 
before the Magistrate, on the assumption 
that S. 221 covered the case, that he was 
not entitled to enter into the question ef 
the legality of the fees sought to be re¬ 
covered. A decision of my learned 
brothers Devadoss and Wallace, JJ. has 
been cited in support of the argument 
Bamachandra Servai v. President, Union 
Board, Karaikudi (2). They held that 
when a Local Board movei a Magistrate 
under S. 221 of the Madras Local Boards 
Act to recover a penalty imposed for an 
encroachment under S. 164, the default¬ 
ing party could not ventilate before the 
Magistrate his claim thatthere was no 

encroachment at all. 

Assuming that their view is correct, it 
seems to me that a completely anoma¬ 
lous position might arise in applying the 
various provisions of S. 164. That sec¬ 
tion is divided into'three subsections. The 
first provides for the levy of a penalty 
for the unauthorized occupation of land 
set apart for a public purpose. The 
second empowers the President of a 
Local Board to serve a notice on the oc 
upier of such land requiring him to 
vacate. The third makes the occupier 
liable to pay compensation to the Board- 
irrespective of the penalty already pro 
vided for, if he has caused damage by his 
occupation to its property. The penalty 
and the compensation contemplated by 

sub'Sections 1 and 3 are recoverable by 
means of a reference to a Magistrate 
under S. 221 of the Act. Non-complr 

a nce with a notice issued under _su^ 

(2) A. I. R. 1926 Mad. 1016. 
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Section (2) renders the defaulter liable 
to prosecution under S. 207. 

I do nob think that ib can possibly be 
contended that, if and when he is so pro- 
seoubed he is debarred from alleging and 
proving that whab he has occupied is nob 
public land. The result then is this, that 
while such a defence is open bo him 
when he is proceeded against under one 
part of the section, he is debarred from 
raising it, if either of the other two 
parts is used against him. As I have al* 
ready said, that seems bo me to be an 
entirely anomalous position. If the sup* 
posed enoroaeher is called upon bo pay a 
penalty or damages for his encroachment, 
the only question he can raise is as bo 
the amount or the apportionment of the 
sum bo be awarded against him. If on 
the other band, he is prosecuted for re¬ 
fusing bo vacate, he is entitled to prove 
that there was no encroachment at all, 
in other words, that the penalty or 
damages, which may already have been 
levied, were improperly recovered from 
him. 

Devadoss, J. —I agree, as I am of 
opinion, that this firm proceeded against 
need not take out a lioeuse under S. 193 
of the Local Boards Act, and S. 221 has 
no application bo the present case. 

Petition dismissed. 


A. I. R. 1926 Madras 1069 

Spencer, J. 

Rama Goiindan and others —Defend¬ 
ants—Appellants. 

V. 

Velapyft Goundan and others —Plain* 
biifs—Respondents. 

Second Appeal No. 412 of 1923, De¬ 
cided on 9bh March 1926, from the de¬ 
cree of the 2nd Addl. Sub-T.. Coimbatore, 
in A. S. No. 11 of 1922. 

(а) Gtvtl P. G., O. 34. R. 5—Onli/ one method 
of payment recognized — No such payment — 
Court must pass final decree. 

Rule 5 reooguizesoulj one method of payment 
into Court uudar the preliminary decree and 
where no such payment is made, the Court is 
houud on the application of the deoree-holder 
to pass a final decree for sale : Mad. 61, Apph 
and 8 C. W, N. 102. Dlst. [P 1071, 0 1] 

(б) CfvII P. C., 0. 9, B. IS—Deposit in Court— 
Scc’parte decree set aside — Decree passed after 
Jresh trial is to be foi' full amotAnt'^rtdit for 
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amouft^ deposited is to he given-only when deposit 
is under GtviL P, O., O. 2^—Procedure. 

When money is deposited under O. 9. R. 13,. 
and the ex^parte decree is set aside, the decree 
which is passed after a fresh trial is always for 
bho full amount claimed and not for the full 
amount claimed less the amount deposited, lb 
is only when payment is made under 0. 24 that - 
a decree is passed after giving credit for the 
amount deposited. lu the case of deposits under 
O. 9, R. 13 what is doue is to add a note to the 
decree to the effect that it is open to the plain¬ 
tiff bo draw the amount in deposit and that lie 
is to execute the decree ouly for the balance. 

[P 1071, C 1];. 

ijt (c) Decree—Setting aside — Fraud—Deposit 
after preliminary decree on hypothecation bond — 
Revised preliminary decree after rehearing — 
Sale in execution of final decree on revised de¬ 
cree — Deposit not considered — No fraud is 
established justifying suit for setting aside decree. 

Where in a suit ou a hypothecation bond, a- 
preliminary decree is passed and the judgment* 
debtor deposited the full decree amount but the 
suit is reheard and a revised preliminary decree 
is passed subsequently which is confirmed on 
appeal aud a final decree is obtained in execu¬ 
tion of which the mortgaged properties are tsold 
tor an amount less than the decretal amount 
and decree-holder attached the deposited amount 
for the balance. 

Held : that the conduct of the decree-holder 
in not taking^nto consideration the deposited 
amount while excuting the decree., does not 
amount to legal fraud justifying a suit for set¬ 
ting aside the decree. [P 1069, C 2 ; 1071. C IX 

S, T. Srinivasayoplachari — for Ap¬ 
pellant. 

N, Sivaramahrishna Iyer — for Res¬ 
pondent. 

Judgment. —Second appeal "by de* 
fendauts against the decree of the Court 
of the Additional Subordinate Judge of 
Coimbatore in A. S. No. 11 of 1922 (A. 
S. No. 44 of 1922, on the file of the 
District Court). The facts giving rise 
to this second appeal are these : The 
defendants instituted a suit against the 
plaintififs on foot of a hypothecation 
bond, and obtained a preliminary decree 
for Rs, 1,530*2-8 on 26-7-18. The plain¬ 
tiffs applied to have the decree sat aside 
and it was set aside with the consent of 
the defendants on the plaintiffs deposit¬ 
ing into Court the full decree amount 
inclusive of costs. The suit was reheard 
and a revised preliminary decree vsac 
passed on 15-3-19. Against this decree 
the plaintiffs appealed and the appeal 
was dismissed on 20-10-1919. Thereupon' 
the defendants applied to have a final 
dwee passed, and this was done on 
25-11-1919. In pursuance of this decree 
the mortgaged properties wore sold on 
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[8*3-20 and realized a sum of Bs, l,0r0.‘ 
The amounfc due under the final decree 
was Es. 1,634-3-4 with subsequent in¬ 
terest and costs and giving credit for 
Bs. 1,010 the defendants applied for a 
personal decree against the plaintiffs 
.for the balance and attached the amount 
that bad been deposited in Court when 
the first preliminary decree was set 
aside. The plaintiffs received notice of 
this application on 12-6-20 and instituted 
the suit from which this second appeal 
arises on 12*7-1920 for a declaration 
that the final decree and all subse* 
(juent execution proceedings were null 
and void and not binding on them. 

The allegation on which this relief 
was sought are to be found in para¬ 
graphs 10, 11 and 12 of the plaint. They 
are to the effect : 

that they (plaintiffs) were kept in the dark 
.about the prooeediug.s relating to the passing* oC 
t.he linal decree, that the present defendants so 
contrived that uo notice was personally served 
ui). tUoin in thos) proceedings, that the mort- 
•gaged properties which were worth not less than 
' Ra. 3,500 were sold for a shockingly low price of 
Rs. 1,010, that there was no publication at all 
of the sale proclamation in the -vHage, that the 
valuation given in the sale proclamation as also 
the upset price fixed were too low ; and that 
the decree amount having been already depo¬ 
sited in Court, there was no necessity at all for 
further proceedings by the defendants and that 
the conduct of the defendant? in applying for a 
6nal decree for the entire amount behind the 
back of the plaintiffs and ignoring the Court 
deposit was highly, improper and fraudulent. 

The-defendants traversed all the al¬ 
legations in the plaint and. also^ con 
tended that the suit was not sustainable 
and that the remedy of the plaintiffs, 
if any was under O, 21, R. 90, Civil P.O., 
as also under O. 9, R. 13. No oral eyi 
1 denqe was adduced before the District 
Munsif, and, on the documentary evi¬ 
dence placed before him he came to the 
conclusion that no separate suit lay oi 
the relief claimed and that the 
ants were not hound to give credit for 
the amount which have been deposited 
when the first preliminary decree was 
set aside. On appeal the earned Subor¬ 
dinate Judge held that the defendants 
were hound to give credit for the amount 
in deposit, that they have failed to do 
' so ; and that their conduct m getting a 
final decree passed for the entire sum 
I duo was fr ludulent ; and relying upon a 
decision in Trasem AH Khiindak^r v. 
Ahdiil Goff nr Khan (l) he rever-^ed tlie 


decree of the first Court and' passed a 
decree for the plaintiffs. 

It was contended before me that this 
finding was wrong and the question to 
be considered therefore is, whether the 
defendants were bound to give credit for 
the sum of Rs. l,530-2'8 which was 
deposited in Court by the plaintiffs on 
4*9-1918 and whether they were entitled 
only to have a final decree passed for the 
balance. 

The Civil Procedure Code provides for 
payment into Court before decree and 
after decree and the provisions relating 
to payment into Court before decree are 
contained in O. 24, O. 21, R. 1 provides 
for payment into Court after decree. 
In the present ease the amount of 
Rs. 1,530-2-8 was not paid into Court 
under either of these provisions and 


the payment was made under O. 9, R. 13. 

It was contended that inasmuch as the 

payment was made and the ex-parte de* 

cree was set aside with the consent of 

the defendants it must betaken that 

^ • 

they consented to the amount going in 
dischai’ge of any decree that would 
ultimately be passed in the suit. This 
contention appears to me to be untenable 
because, had there been any such under¬ 
standing the revised preliminary decree 
ought only to have been passed for 
Rs. 1,634 minus Es. 1,530-2*8 and not for 
Rs. 1,634. The plaintiffs appealed against 
the revised preliminary decree, and no 
contention to this effect was taken in 
the grounds of appeal. The revised pre¬ 
liminary decree having been for the sum 
of Bs. 1,634 and this decree having been 
confirmed in appeal, the defendants ap¬ 
plied under O. 34, R. 5, Civil P. 0., for 
having a final decree for sale passed. 

This rule enacts that if the amount 
declared to be due under the prelimi¬ 
nary decree was not paid into Court, the 
Court was bound to pass a final decree 
for sale. The ruling in 8 C. TF. 77. 102 
has no application because, in that case 
the money wss actually paid into the 
hands of tbo decree-holder outside the 
Court a‘nd having received the money i 
was incumbent upon him when applyi^S 
for the final decree to give credit for the 
amount he had received. There was no 
such payment in the present case, and, as 
ob"e’*ved in Singa ll ajd v> 

■(‘.i) 1191^4^Mad. 61 = 8L. 

T. J. 579=48 I. 0. 196=(191^) 


809. 


(1)[1904] 8C. W. N. 102. 
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O. 34, B. 5, Oivil P. O. recognized only 
one method ot payment into Court under 
the preliminary decree and no such pay* 
ment having been made, the Court was 
bound on the application of the decree- 
holder to pass a final decree for sale. 

It was urged that the defendants were 
bound to have brought to the notice of 
the Court when the final decree was 
passed, that there^was in deposit Bs. 1,530 
and odd, but I fail to see how any such 
legal duty was cast on them. It may be 
stated that it was equally open to the 
plaintiffs after the appeal had been dis¬ 
missed. to apply to the Court to have 
the amount they had deposited appro¬ 
priated towards the sum decreed under 
the revised preliminary decree. In any 
event it does not appear to me that the 
conduct of the defendants amounted to a 
legal fraud. In my experience whan 
money is deposited under O. 9, B. 13 and 
the ex'parte decree is set aside, the de* 
oree which is passed after a fresh trial 
is always for the full amount claimed 
and not for the full amount claimed less 
the amount deposited. It is only when 
payment is made under O. 24 that a 
decree is passed after giving credit for 
the amount deposited. In the case of 
deposits under O. 9, K. 13, what is done 
is to add a note to the decree to the 
effect that it is open to the plaintiff to 
draw the amount in deposit and thac he 
is to execute the decree only for the 
balance. 

Bor all these reasons it appears bo me 
that the finding of the learned Subordi¬ 
nate Judge cannot be supported. This 
view of mine is not by itself sufficient to 
dispose of the appeal because, the other 
.allegations made in paragraphs lO and 
11 of the plainly to the effect that the 
defendants fraudulently contrived to 
koop tho plaintiffs in the dark with re¬ 
gard to tho proceeding leading to the 
passing of tho final decree and that they 
have caused a false endorsement of ser¬ 
vice to bo made on the summons, were 
not gone into by tho Court of first iu- 
stance. 'Uhe acts referred to in para¬ 
graphs 10 and 11 of the plaint may 
.amount to legal fr«iud and in that case a 
separate suit to set aside tho final decree 
would lio. 

1 . therefore, call for a finding from the 
lower appellate Court on the following 
issue : 


Are the allegations made iu paragraphs 10 and 
11 of tho plaint true and were the defendants 
guilty of fraud and if so was the final decree 
and the sale that bllowed vitiated by fraud i 

The finding will be submitted in six 
weeks from the date on which the re¬ 
cords are received in the lower appellate 
Court, and the lower appellate Court 
will receive such evidence as is adduced 
by the parties. Ten days for objections 
after the receipt of finding from the 
lower appellate Court, 

Case remanded, 
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Walleband Madhavan Nair, JJ. 

{Bangaraju) Venkatachahnnayya Pan- 
tnhi —Appellant. 

V. 

Gedala Simhadri Naidii —Bespondent. 

Letters Patent Appeal No. 55 of 1925, 
Decided on 29th. April 1926, from the 
judgment of Phillips, J., in second Ap¬ 
peal No. 1614 of 1923. 

Trat^fer of Property Act, S. 116— Lease ter¬ 
minated—Lessee intimating landlord that he Is 
no longer tenant—Suit for rent — S. IIG applies — 
E\>en though suit Is for renty Court can pass 
decree alternatively for damages for use and oc¬ 
cupation — Practice — Reliefs. 

Where a lease b'rmiuated and the lessee in¬ 
timated to the landlord th»t he was no longer a 
teudut and the landlord brought a suit for rent. 

Held, that the notice, though terminating the 
tenancy, was waived by the conduct of the lessee 
in remaining in possession of the leased land 
and the principle of S. 116 applies aud that even 
though the suit has been framed as one for rent 
it is possible for the Court to pass, iu the al- 
tornativo, a decree for damages for use and oc- 
oupatiou. [P 1072. C 1] 

B, Jaganadha Doss —for Appellant. 

B. S.ityanarayana —for Bespondent. 

Judgment.— The facts briefly are 
these. The defendant had taken a lease 
of certain land from the plaintiff for a 
period of 5 years which ended at about tho 
beginning of'1914. In 1918 the plaintiff 
brought a suit against the- defendant. 
Phillips, J., describes it as being a suit 
Cor rent, but that is, we think, not a cor¬ 
rect description, for what was asked for 
was not in terms rent, but damages on 
account of loss of profits. The trial Court 
found that the defendant had held over 
for a certain sum “either as rent or dam¬ 
ages for use and ocoupation.” Tho firsfc 
appellate Court came to mock -tho 
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conclusion and dismissed the^ appeal. 
Phillips, J., in second appeal, disagreed. 
He found that by Exhibit II the defen¬ 
dant had intimated that he was no longer 
a tenant and there was therefore no 
Question of holding over. Treating him 
as a trespasser, the suit had, he thought, 
not been properly framed as a suit .for 
damages. In the result, he dismissed the 

suit with costs throughout. 

As to Exhibit II. we cannot agree with 
him. If the one sentence in it on which 
ihe relies, is to be treated as a notice 
iterminating the tenancy, the notice was 
!waived by the conduct of the defendant 
in remaining in possession of the leased 
Hand. We think that this is certainly a 
'case in which the principle of S. lip of 
■the Transfer of Property Act should be 
applied : vide Vadapalli Narasimkam, v. 
Dronamraju SeeUaramamurthy (1) and 
that the ' lower Courts rightly decreed 

the suit. , , , . 

Nor can we agree with him on the 

other point. Assuming that the suit had 
been framed as one for rent, which it 
really had not been, it was possible for 
the Court to pass, in the alternative, a 
decree for damages for use and occupa¬ 
tion ; Chenoiah v. Baja of Kalahastt (.2;. 
We allow the through¬ 


out. 


( 1 ) 

( 2 ) 


Appeal allowed 


■fiobS] 31 Mad. 1G3=18 M, L. J. 26. 
[1912] 24 H. L. J. 263-=15 I. C. 445 
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Devadoss and Wallbe, JJ- 
Sivanand(r Miidnli Acoused Pefci 

Or/min'll’Bevision No, 175 0^925 and 
Ci-iminal Bevision Petition N^o. 157 o 
19-25, Decided on 20tl. October 1925, 
from the judgment of the S J., Madura 
Dn in Criminal Appeal No. 1 of 1925. 

(a) Penal Cade. S. isn—Creation of false 
doTjnlt for support!no even true or genume 

document 

need not be intended to support a false claim or 
.. title. If. ill order to support a true 

cliim or a genuine title, a false document is cre¬ 
ated it is a forgerv. Whether a document is a 
false document or not. does 
adiudication of the Court on 

which is intcudod to be propped up by the false 
document : (1915) df- H’- 2'(3, 1074 C 1] 


:{«(6) Penal Code^ .5. 25—to <mise' 
wrongful loss to not necessary {Per Devadoss, J\), 

In order to do a thing fraudulently it is not ne¬ 
cessary that the person doing it should intend, 
or the doing of it should have the necessary con¬ 
sequence of, causing wrongful loss to any person. 
It is sufficient if the doing of it is intended to 
defraud some one without ultimately acquiring 
unlawful gain or causing wrongful loss. 

[P 1077 0 ID 

* (c) Penal Code, S. 4dl-~Party setting up two- 
titles and supporting one by false document Is 
guilty. 

If a party to a suit sets up two different titles ^ 
and supports one of them with a false dooumaut 
he has committed an offence under S. 471 even 

if it be found that the other title is good. 

[P 1078 0 1] 

(i2) Penal Code, 8. 463—Z7sf?igf false document 
for giving tinfalr advantage is fraudulent within--' 
8. 25 {Per Waller. J,). 

If a man intends to gain an unfair advantage- 
by deceitful means and uses a false document 
for that purpose, his conduct is fraudulent. 
{Case Law considered) [I* 1078 0 1}. 

F. 5. Vaz —for Petitipner. 

Public Prosecutor —for the Grown. 

Devadoss, J. —The petitioner has been 
oonvioted under S, 471 read with S. 467,. 
Indian Penal Code, and sentenced to 
two years' rigorous imprisonment by the 
Assistant Sessions Judge of Madura. .His. 
appeal to the Sessions Judge of Madura- 
has been dismissed. The finding is that 
the petitioner altered the Tamil numer¬ 
als 27 into 32 in Ex. G a registered deed 
of partition between him and one Kali; 
yayi. dated 14th September 1889, and 
filed it in support of bis claim.in O. S.- 
No. 165 of 1919 on the file of the Histriefc 
Miinsif’s Court of Madura taluk. On 
that finding the appellant has been con¬ 
victed of using as genuine a forged valu¬ 
able security knowing it to be forged. 

The contention of Mr. Vaz for the^ 
petitioner is that the petitioner acquired 
title by prescription to the plot in dis¬ 
pute and that Ex. G was 'not quite ne¬ 
cessary for the support of his title and 
that he could not have intended to cause 
wrongful loss to anybody and, therefore, 
the alteration of the figures in the docu¬ 
ment does not amount of forgery. I will 
assume for the purpose of considering 
this point that the learned District Judge 
found that the petitioner had a good title 
to the disputed plot by adverse posses¬ 
sion-for over the statutory period, ine 
question is : If a person creates a bona 
fide claim, does he commit forgery . 
Under S. 463, Indian Penal Code : 
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WlhicTttr auv doouuKmt or part of 

ftdoeuaaiMit vtih iaU*at to 02kU4e damaf^i or iu* 
to Ibo pubtfe or to ftiir por«oa. or to !$upport 
ftnjr ciadm or liik .oomaUU forgery. 

:^tioD 4i>l. Cl. ('i) i-t ia tho4o toniH 

A person u »4l<i to mako o fal«o doouiuttut 
«ho» wiihoui lawful i«uthorUy. dNhotio&tly or 
Iraudiilontly. c-iuo^iUtiou or otburvriao, iiltors 
a doeorniml in any material pirt tb^ro«<f. :«(tor 
il baa beoQ mido or uxdouted ritb<)r Uy hiiU'^jK 
or by any vthrr por^o... 

Any material alteration in a ilocu* 
ment without lawful authority dishon* 
ostly or (rautlulently would oon^tituto 
tho tnakio^ of a faUe dojumont. Tho 
oontention is tliat if a person in order 
to supix>rt a genuine oUirn. or a 
bona tide olaim, makes a falsa 
d>JUQiont ho di34 not do so dis¬ 
honestly. for actoording to t)ie detinition 
of dishonestly ” there must be the 
intention to cause wrongful loss or 
wrongful gain and that a person cannot 
be said to cause wrongful loss or 
wrongful gain when ho supports 
a genuine claim. This argument 
overlooks tho fact that a person makes 
a false document if he fraudulently altera 
the document or a material part thereof. 
The word “fraudulently” has bean the 
subject of discussion in various cases. It 
is dehned in S. 25 as doing a thing with 
intent to defraud but not otherwise. 
The intention to defraud is sufheient to 
bring an alteration within S. 4G4. Hr. 


person that is the essential ipgrei* 
dient in the intention to defraud. If a 
l)ersoa induces another to believe in 
uertain state of things which do nob exist 
by the production of a document which 
is false in material parts, tho intention to 
defraud is made out. The contention 
that the petitioner has a claim to 
the property and, therefore, tho prop¬ 
ping up of a true claim by an 
unnecessary and suproHuous document 
which is false is not an offence is to 
overlook the plain berm? of S. 4G3. Ac- 
cording to S. 4G3 whoever makes a false 
document to support any claim or title 
commits a forgery. There is no warrant 
fop saying that in order to constitute 
forgery the document must bo intended 
to support a false claim or a false title. 
If in order to support a true claim or 
a genuine title a false document is ere* 
abed, it is a forgery. 

Suppose a person who has acquired a 
good title to propsrty either by sucoes* 
sion or by adverse possession or by a 
grant, creates a false \Yill in order to 
make out that he devised title under tho 
Will, can it be said that ho does not 
commit forgery? Suppose a person who 
has been validly adopted in order to sup¬ 
port his adoption makes ii false document 
of authority to his adoptive mother; 
oven though the adoption was made nob 


Vaz’s argument is that the fraud must be 
bo the detriment of a person. It is nob 
necessary in order bo do a thing Iraudu- 
lenbly that tho person doing it should 
intend bo cause wron^l loss or wrongful 
gain of property. To induce a person bo 
do a thing which he would not do but 
for the fraud, or omit to do anything 
which he would do bub for the fraud, is 
to defraud that person. 

If a person produces a forged certificate 
of character and thereby obtains employ¬ 
ment does he defraud or not? If the 
contention of Mr. Vaz is correct, the 
person producing the certificate does nob 
commit forgery if the person who 
employs the applicant is satisfied with 
his work and the person employed gets* 
paid for his work, it may. be that the 
person obtaining employment by means 
of the fox’ged certificate is considered to 
be an acquisition by the employer. Even 
then the making of a false certificate is 
a forgery, for bub the certificate the 
employer would not have employed 
him. It ia not the detrifnent to any 
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with the authority but with the consent 
of the nearest sapindas and, therefore, a 
valid adoption irrespective of the autho¬ 
rity, he commits a forgery. It is to prevent 
false documents being made for the pur¬ 
pose of substantiating a true or genuine- 
claim or title to property that the 
framers of^ S. 463 advisedly use the 
expression “to support any olaim or title.* 

If the argument is pushed to its logical 

length, it would amount to this : any 
person may create a "false document for 
the purpose of supporting what he con¬ 
siders to be a genuine, claim and if the 
Gourb finds in his favour the person, 
making the false document is not guilty 
of forgery or of using as genuine a forged 
document. But if the Court finds that 
the claim is nob genuine or tho title is 
not good, thbn the offence of using a 
forged document as genuine is committed. 
If a person in order to resist a false claim 
for money makes a false roc 3 ij)t. does ha 

commit forgery ? Bveh 
if the Court holds that tho claim is falsa 
that would nob make the false reoei^ 

' {i. 


I 



« 
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any the less a forgery. Whether a dobu* 
ment is a false document or nob does nob 
depend upon the adjudication of the 
Court on the claim or title which is 
intended to bo propped up by the filse 
document. 

Mr. Vaz relies very strongly upon the 
judgment of Ayling, J., in Manihz Asciri 
V. HvipsTor (l). In that case a material 
alteration was made in a document. The 
Sessions Judge found that the material 
alteration did support the claim of the 
appellant in that case. The conviebion 
was set aside by Ayling, J., on the 
ground that it was impossible to say 
that any wrongful result was intended or 
could have arisen. With very great 
respect to the learned Judge I am unable 
to follow his reasoning. Before dis" 
cussing the reasons given by the Judge it 
is but fair to observe that some of the 
cases which bear on the point were not 
brought to his notice. The learned Judge 

observes: . ^ ^ u ut 

I have nob in fact baen referred to or been able 
to discover any case in which a man has bean 
oonviobed of forgery, where his intention has 
been merely to secure something to which he 
was legally entitled or (which comes to the same 
thingj to which he bona fide balieved himself to 

ba entitled. 

If soma of the oases in which it was 
held that it was not necessary in order 
to constitute fraud within the meaning 
of S. 464 that anybody should ba damui- 
fied nad been brought bo his notice, ha 
would probably have taken a dififereub 
view. He railed upon three oases in 
support of his position; Qmen-Empress 
V. Sheo Dayal(‘i); Queen v. Ktsheii Per- 

shad (3): and Kailas Chandra Das v. 
Crown (4). In Queen-Empress v. ^heo 
Dayal (2). Brodhurst, J.. sitting as a single 


dga observed ; , - . • 

Dislionestly- and ‘fraudulently’ ate 
24 and 25 of the Penal Code 

bh reference to those in the 

the findings of the Judge, as 

bracts abovi given did not commit the ofience 
which he has been convicted. ^ 

In that case forged receipts were fabri- 

ted in lieu of genuine 
,d been lost. The learned Judge did 
discuss the meaning of the woi 
raudulently” but assumed that 
□nd did not constitute fraud. In 
'iishen Pershad (3) it was held that a 


i) [1915] M. W. N. 278=28 I. G. 102—16 Cr 

!) 118851 7 All. 459=(1885) A. W. N. 85 
)) 2 N. W. P. 202. 

1) [1901] 6 O. W. N. 382. 


prosecutor in order to establish that a 
title has been asserted with a fraudulent 
or dishonest intent must show that the 
accused had no reasonable ground for 
asserting the title. The learned Judges 
observe : 

It is also shown that he used the docament, 
but it is not shown that he did so dishonestly or 
fraudulently in the sense in which those terms 
are used in the Indian Penal Code ; that is to say 
with a view to cause to his father wrongful gain, 
or to the Government wrongful loss. 

This reasoning overlooks the difference 
between “dishonestly’* and“fraudulently”'. 
In order to do a thing dishonestly there 
must be intention to cause wrongful loss 
or wrongful gain of property, but in 
order to do a thing fraudulently it is not 
necessary that there should be the inten¬ 
tion to cause wrongful loss or wrongful 
gain of property. The Legislature ad¬ 
visedly uses the terms dishonestly ’ and 
fraudulently.” To say that to do a thing 
fraudulently there must be the intention 
to cause wrongful loss or wrongful gain 
would ba attributing to the Legislature 
redundancy. On the other hand, 
words “dishonestly” and “fraudulently 
are used to denote two different things. 
The case in Hcbilds Ghcrndvd D(i& v. 
Grown (4) has been dissented from by 
Benson and Sankaran Nair, JJ., in In re 
Somcbsnndaram Pillay (5). Ayling, J,, 
refers to Emperor v. Ali Hasan (6) and 
Eotamraju V^enhatrayudu v. Emperor (7} 

It was clearly laid down that an intent to 
defraud implies something more than mere deceit. 
The object for whioh tj^e deceit is practised has 
to be considered. The^dvantage intended to bo 
secured or the harm intended to ba caused need 
not have relation to property or be such as is 
implied in the term ‘dishonestly’ but it must 
be something to whioh the party perpetrating 
the deceit is not entitled either legally or 

equitably. 

The latter portion of his observation 
cannot be supported. The intention to 
defraud need not necessarily ba to obtain 
something which a person is not legaUy 
or equitably entitled. It is sufficient if 
by means of the perpetration of the fraud 
somebody is defrauded, The observation 
of the learned Judge that it is necessary 
that in order to constitute fraud, the 
fraud must be intended to support some¬ 
thing to which the person is not legally 
entitled is not th e ratio decidendi ^ 

(5) [1909] 6 M. Ij. T. 26S=3 X. C. 736=10 

Cr* Ij* j* 367* -r -r n 

(6) [19053 23 All. 358=3 A. L. J. 119—(l^Jol 

A. W. N. 48. 

(7) [19053 2S Mad. 90 (F.B.). 
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Emperor v. Ali Has(i*% (6) and Kot%m- 
■vajti Venkatrayudii v. Emperor (7). 

In Kotamrdju Venkatraywdu v. Em- 
■ peror (7) in order to obtain almlssioa to 
.the Alatriculation Etamination of the 
^adra3 University as a private candidate 
« student produced a cartidcate of good 
'Character in which the signature of a 
Head Master of a School was forged. A 
Full Bench of the High Goart held 
that the student was guilty of forgery. 
Sir Arnold White, the learned Ohief 
Justice, quotas the observation of Sir 
John Edge, 0. J., in Queen-Empress v. 
Soski Bhushan (8) : 

We can see no difidreucd iu ptlacipla bafcweea 
the case of a maa making a falsa certificate in 
•order to obtain employment and the case of a 
• man making a falsa oartificata in order to obtain 
Admission to a Law class.. In each case the in- 
-tention is to deceive another person, and thereby 
to obtain an advantage, or a privilege, which, 
'without such deception, could not have been 
'•obtained. 

Subramania Ayyar, J., who dissented 
'<rom the view of the majority of the 
Bench was evidently considering the 
•effect of holding that such oercihoates 
are forgery. He observes (at page 107 of 
28 Mad,) : 

Apart from all this, thero is the consideration 
■that to make the words “ fraudulently” or “with 
intent to commit fraud” cover acts such as this 
which have come to be spoken of as “examination 
malpractices” wouid be to subject youths guilty of 

) BU0h acts, while still juveniles in the strict sense 
of the term, to the contaminating influenoes ^of 
the prison fit only for hardened'offenders. 

This consideration ought not to weigh 

with a Court which hxi to interpret the 

eectioQ of the Penal Code as it finds it. 

In Emperor y. Ali Hasan (6) it was held 

by Hiohards, J., that it was forgery to 

issue orders as if signed by the District 

Superintendent of Police when they were 

not so signed. The learned Judge ob' 

serves at page 364 (28 All.) 

It would certainly be an alarming state of the 
law it a man could deliberately fabricate a false 
order for the purpose of having another person 
arrested under the supported authority of a Dis’ 
triot Superintendent of Poiior and* be guilty of uo 
ofionoe under the Penal Code. 

I shall now consider the oases which 
have taken a different view from In the 
matter of Dhunum Kazee (9). A Bench 
of the Calcutta High Court held that: 

Where a person, iu the course of an action 
brought against him to gain possession of a pro* 
party, uses a fo^ed dooumeut for the purpose of 
supporting his title, though there may be no 
necessity for the use ol it, auoh a user is olearly 
irauduleut. 

"(8) [Ii598j“i5 AU. aiO=liliw) A.W.N, 9^- 

(9) [1883] 9 Oal. 63~11 X69. 


Norris, J., observed at page 60 (9 
CaL): 

A general intention to defraud without the in¬ 
tention of causing wrongful gain to one person or 
wrongful loss to another, would, if proved, be 
sufficient to support a conviotion. . . I^t a 
person’s title to propert)' be ever 'so good, yet, if 
iu the course of an action brought against Mm to 
glia possession of the property, he uses by way of 
supporting his title, though there may be no ne¬ 
cessity for the use of it, a forged document, suoh 
as this hiba, 1 am olearly of opinion ‘that he uses 
it fraudulently. 

In Queen-Empress v, Ganesh Khande 
i?io(l0) a case decided by West and 
Nanabhai Haridas, JJ., is reported. The 
questions for consideration in that case 
were whether the certificate furnished to 
the accused stated his age as 23 'which 
was subsequently altered to 20 and whe¬ 
ther the accused was guilty of using a 
forged document under S. 471, Indian 
Penal Code. The finding was that the 
accused had altered his age from 23 to 20. 
In answer to the contention that there 
was no dishonesty within the meaning of 
S. 464, Indian Penal Code, inasmuch as if 
he had got the employment at all, he 
would have got wages for work done, the 
learned Judges observe : 

If, however, the alteration was made fraudu¬ 
lently, that suffices for the purposes of S. 46l as 
shown by illustration (k), aud that illustration 
shows that the use or fabrioatiou of a false certi¬ 
ficate of character raises the presumption of 
fraud. It was held by L 3 BUuo, J., so long as a 
century ago, that by fcaul is meant an intention 
to deceive ; whether it be from any expectation of 
advantage to the party himsolf or from the ill- 
will towards the other is immaterial. 


030 aaycrajc v. vreasy illj. 

This case was followed by the Caloufcbi 

High Oourli in L%1 it Mohan [Sarkar \ 

Queen-Empress (12). In that case th< 
accused altered a ohallan in order tt 
make it appear that a larger amount hac 
been paid than was the fact. It wa 
argued that the alteration of the doou 
ment was to cover a misappropriation al 
ready committed and. therefore, the alter¬ 
ation of the ohallan did nob amount tc 
forgery. The learned Judges held that th< 
alteratiou of the ohallan, though to oovei 
a wrongful loss which was a thing of thi 
past, was forgery and that the intantioc 
need not bo bo cause future wrongfu 
loss or wrongful gain in order U 
constitute a false document. They oiti 
with approval the case in Qaeem'Empresi 
y. Sabapat: (13) in which it was heH k, 

(10) [18891 IsTBomTsoe; ---- 

(in [ 1901 ] s East 99=:6 RJt. 38 Ql 
(19 [ 1895 ] 89 OaL 313 . 

(W) [l 888 ]*UMad, « 1 . 
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Mufehuswami Ayyar, J., and Wilkinson, 
J., that the making of a sale receipt by a 
postmaster in order to cover his misap¬ 
propriation -w^STforgery. In Queen-Em¬ 
press V. Miohammad Saeed Khan (14) 
Banerji J., held that it was forgery to 
alter a service roll by inserting favour¬ 
able remarks in favour of a person with 
the intent to favour chances of promotion 
to that person. He observes at page 115 : 

Where, therefore, there is an intention to 
deceive and by means of the deceit to obtain an 
advantage there is fraud, and if a document is 
fabricated with such intent, it is a forgery. 

He relies upon Queen-Empress v. 
Vithal Narayan (15) and Lalit Mohan 
Sarkar v. Queen-Empress (12). In Queen- 
Empress v. Ahhas Ali (16) it was held by 
a Full Bench of the Calcutta High Court 
that 

Deprivation of property, actual or intended, is 
not an essential element in the offence of fraudu¬ 
lently using as genuine a document which the 
accused knew or had reason to believe to be 
false. 

Maclean, C. J., who delivered the judg¬ 
ment of the Full Bench observes at page 


521 : 

The word “fraudulently” is used in Ss. 471 and 
4(>4 together with the word “dishonestly” and 
presumably in a sense not covered by the latter 
word. If, however, it beheld that fraudulently 
imflies deprivation, either actual or intended, 
then apparently that word would perform no 
function which would uot have been fully dis¬ 
charged by the word “dishonestly” and its use 
would be mere surplusage. So far as such a 
consideration carries any weight, it obviouly 
inclines in favour of the view that the word 
‘fraudulently’ should not be confined to tran¬ 
sactions of which deprivation of property forms 

a part. 

BefcrriUo to S. 463 he observes . 

It is clear (especially if regard be had to the 
context) that it is not an essential quality of the 
fraud mentioned in the sectfon that it shoula 
result in or aim at the deprivation of proper^. 

In In re Somasundram Pillay (5) Ben- 
son, Offg. 0. J., and Sankaran Kair, J., 
declined to follow Kailas Cliandra Das 
V. Crown (i). It was arped in that ease 
that the property comprised m the gorged 
document belonged to the accused by 
virtue of certain documents and that the 
execution of Ex. A, the forged document, 
was intended only to confirm their title 
to property which already beloiiged to 
them and there was no dishonesty 
or fraud. The learned Iudges observed 

witih regard fco fchafc confcenfcion • 

in oil-Opinion the intention of and 

4th acou,sed in getting Ex. A execute d and re 


(14) [1893; 

(15) [1889 
UO) [1898; 


21 All. il3=(1898) A.W.N.197. 

13 Bom. 515 (note). « v 

25 Cal. 512=1 C.W.N. 255 (F.B,). 


gistered was to confirm their alleged title to the 
property and enable them to deal with it, and 
that would certainly he to the detriment of any 
person dealing with them in ?egard to the pro¬ 
perty. The document was, in our opinion* 
clearly fraudulent and a forgery. 

The case in Emperor v. Bansi Sheikh 
(17) lays down the same principle as thai^ 
in In the matter of Dhunum Kazee (9). 
In the case in Bamasami Iyer v. 
peror (18) owing to a difference of opin¬ 
ion between Sadasiva Ayyar and Phillips, 
J„ a reference was made to Oldfield, J* 
Phillips, J. observed at page 596 : 

Even if accused had a bona fide claim to the 
lands and the moveables, I think the interpola¬ 
tions in the document would be fraudulent for he^ 
intended by unfair means to obtain a document 
containing an admission in his favour by prose¬ 
cution 2nd witness and this would come' within 
the definition of ‘defraud’ in S. 25 of the Indian. 
Penal Code 

and this view was concurred in by 
Oldfield, J. Where a person forges a- 
dooument to support a genuine title, can' 
it be said that he derives no advantage 
or benefit by means of the document ? 
The production of the document may 
enable the Court to find in his favour 
though not on the strength of the docu¬ 
ment alone; yet the document may form 
one of the series of documents which 
support the title of the person who usea 
it as genuine. It is unnecessary that the 
forged document should be the basis- 
of the decision of thp Court. It is suffi¬ 
cient if the document is for the 
purpose of supporting a title and the 
intention to defraud is complete when 
the document is made with the in¬ 
tention of making it appear that 
it is a genuine document. If the other 
conditions necessary to constitute a^ false- 
dooument are present, the intention to 
defraud is a matter of inference. Where 
the document is false, the inference can 
be safely drawn that it was intended to 
defraud the Court or the party against- 
whom it is used. The passage from 
Sir James Fitz, James Stephens History 

of Criminal Law in England. 

page 121, is not against the view I nave 


en in this case • 

id the aufcher of the deceit 

bage from it which could uot have been had. 

le truth had been known ? ^ 

'he advantage which is sought 
be derived need not necessarily 
the getting of • the 

alre ady the proper ty__gL-the_per 

Mai'5M So: ^93=19 Or. 

hJ. 177t 
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son making the false document;. The 
advantage which he gains by making the 
document is additional proof which he 
tenders for the purpose of substantiating 
his title to the property. It cannot be 
said that he does not derive any advan¬ 
tage by putting in a false document ; for 
the very object of creating the document 
is to have an additional proof of his 
title. In this case, though he may have 
title by adverse possession yet the alter¬ 
ation of Ex. G would go to show that 
the petitioner derived title not by means 
of prescription i)ut by reason of the 
arrangement entered into so far back as 
1899. It is an advantage which begins 
by creating a title to which he is not 
entitled ; and the contention that he is 
found to be the owner of the property 
and, therefore, the alteration of the 
document of 1899 does not amount to 
forgery, cannot be upheld. 


On a consideration of the cases above 
referred to I have no hesitation in 
coming to the conclusion that in order 
Ito do a thing fraudulently it is not neees- 
f|sary that the person doing it should 
intend, or the doing of it should have 
the necessary consequence of causing 
wrongful loss to any person. It is 
sutliciont if the doing of it is intended to 
defraud some one without ultimately 
actpiiring unlawful giiti or causing 
wrongful loss, 

I, 1 herafore, cleolino to interfere with 
the onviction wliieh 1 consi^lor to he 
right. The petition is diuiissed. 


Waller, J.—The petitioner lias 
been convicted of an oiVeuce under 8. Ill 
of tl\e Indian Penal Code. The charge 
is that in O. 8. Mo. In'j of 1919 ho 
produced i)i evidence a <loed of partition 
in which to su]>port his claims he had 
altered the Hgure 97 into lie was 

conviotod hy the Assistant .Sessions 
Judge, Madura, and rd)e conviction was 
oonhnned hy the 8essions Tudge on 
appeal. He has come up to this Court on 
a point of law. It is this : that as the 
Sessions Judge has found that he had a 
good title to the disputed land by 
adverse possession his action in using a 
forged dooniuent to supjKjrt his title did 
not amount to an offence under S. 47l 
of the Indian Penal Code. Tre argu- 
tnout, put shortly, is that if you have e 
good title otherwise, no intent to defraud 
be inferred from such Ovinducl. It 


is based on a decision reported as Mani" 
ka Asari v. Emperor (l^. 

I am very far from being satisfied that 
the Sessions Judge either came or could 
legitimately have come to any conclusion 
so definite as petitioner alleges. Whab 
happened before him was this. It was 
asserted that in Ex. 3 Mr. Bardswall nad 
found a title by adverse possession and 
the argument based on the Madras 
Weekly Notes decision was then deve" 
loped. Dealing with this the Sessions 
Judge, after pointing out that Mr. Bards- 
well’s conclusion was by no means ex- 
plict. said 

there is a oousidertble amount of evidence 
that he had bsen so (in adverse possession for 12 
years) and, ior the purpose of this case (pro¬ 
bably he meant argument). I think that evi¬ 
dence should 1*3 accepted as miking out the 
claim of adveis.^ possessiou. 


It seems to me likely that he was 
assuming the facts in order to destroy 
the legal arguments founded on them. 
Looking at all tlie circumstances of the 
litigation since 1909, it is, I think, .very 
doubtful wliether the Sessions Judge 
could have meant to decide chat peti¬ 
tioner had been in adverse i^ossession for 
19 years, by which must, of course, have 
been intended 19 years )»efore 1900. In 
that year, petitioner brought a suit on 
a title derived from a partition in 1889. 
No deed of pircition was produced. On 
tile contrary petitioner swore that there 
was none in e\istanc 0 . His suit was 
ultim.icely dismissed, the result presum¬ 
ably being that he was found to have 
no title whateier. In the litigation 
started ten yeirs later, he produced %ho 
deed now in <iuestion and relied on it fodr 
his title. No doubt, the suit against him 
was dismissed, but, as I understand 
Mr. Bardswell s judgment (Ex. Ill), the 
conclusion arrived at was that the tliird 
plaiiiiitf had not proved his *' exclusive ” 
iKjssQssion, and that it was quite un¬ 
certain which party was in pos-^ession. 
Uie truth appears ho be char' petitioner 
always founded his title on the pirtition 
and never put in u pie i of adverse 
possession. Nor tlid any Court accept 
chat plea till Mr. Uedly. .1 , did so in 
199.'>. 1 .io not Chink thar, he van have 
intended to do anything more than 
assume the lae for i ne purpose of the 
argnment. Ann if he uid accept the 
evidence, 1 think rhat he was not justi- 
bed in doing so. m the face of the cir. 

cumstanoes and oi loetitioner’s oonducl- 
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If fche finding that petitioner had a title 
by adverse possession goes, with it goes 
bhe basis of his legal argument. ' 

On the question of law the Sessions 
Judges’s view is stated thus : 

the alteration of Ex. 18, if successful, would 
have shown that appellant had not only a right 
totheUandin question by adverse possession, 
but that he had a title to it founded on the 
partition and acknowledged at the parti¬ 
tion by the complainant's predecessor. That 
would, undoubtedly, have been a great advantage 
to him in his dispute with the complainant and 
it would clearly have been an unfair advantage 
obtained by deceit. 

I see no reason to dissent from this 
view. If a party to a suit sets up two 
different titles and supports one of them 
with a false document he has, in my 
opinion, committed an offence under, 
S. 471 of the Indian Penal Oode even if 
it be found that the other title is good. 
To bake another instance, a man claims 
certain property by adoption and in the 
alternative relies on a Will. He is suc¬ 
cessful on bhe claim by adoption, but the 
Will i$ found to be a forgery. Can he 
escape conviction under S. 471 of bhe 
Indian Penal Code on bhe plea that he 
has proved his title by adoption ? I 
should say omphatically nob. Section 
463 of the Indian Penal Code does not 
say that the claim or title which is 
being sui^ported must he false. Nor does 
the word “ fraudulently ” necessarily 
import an intention to cause wrongful 
loss. If a man intends to gain an un¬ 
fair advantage by deceitful means and 
u&es a false document for that purpose, 
his conduct is, I think, fraudulent. My 
learned brother has referred to all the 
' material decisions on the point. I need 
say no more than that I agree in his 
conclusion and that I consider that the 
correct view has been laid in In the 
matter of Diinam Kazee (9). I would, 
therefore, dismiss the revision petition. 

Petition disviissed. 
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Devaooss, J. 

Sevu Appellant. 

V. 

V. S. Naratjanasami Iyer and others 
Respondents. 

Second Appeal No. Io06 of 1923, De¬ 
cided on 22nd July 1926, from the decree 
of the Dist. J., East Tanjore, in Appeal 
Suit No. 142 of 1922. 


. Narayanasamj Iyer 192&>r 

^ Hindu Law — Widow—Alienation to meet-,., 
marriage expenses of the nearest reversioner— 
Alienation is justified unless contrary is proved. 

Where a widow alienates some lands to meet 
the marriage expenses of the nearest reversibner, 
the presumption is that the oircumstanoes • 
justified alienation until contrary is proved by 
the party challenging the alienation : 20 C. IF.- 
iV, 734, DisU IP 1079 G 1] 

Pj, Vinayaka Itao —^for Appellant. 

T, B, V, Sastri and M, S, Venkataramou 
Iyer —for Respondents.' 

Judgment. —The only point in this- 
Second Appeal is whether the alienation 
under Ex. Ill is one which would bind 
the reversioners. Suppammal sold under' 
Ex, III some lands for Es. 150 and the 
amount was spent for fche marriage of the- 
plaintiff’s father who was the 'Dearesfc* 
reversioner at that time. He was Sup* 
pammal's husband’s father’s brother’s- 
soD. Ex. Ill was attested by the plain¬ 
tiff’s father. Suppammal died in, 1904 
and the present suit was brovght on- 

3-9-1918. 

The contention of Mr. Vinayaka Rao is- 
that the widow was not justified in 
spending for bhe marriage expenses of the 
plaintiff's father. As observed by the ^ 
learned District Judge we are nob in pos¬ 
session of all the facts and all the cir-- 
cumstances which induced the widow to 
defray the expenses of the marriage of 
the plaintiff ’s father. If all the facts 
were before the Court it would no doubt 
be in a position to say whether the plain¬ 
tiff’s father was a member of the widow’s 
household or not and whether she was 
bound to see that he was married. In 
the absence of such evidence it would not 
be proper to hold that the widow was not- 
justified in selling her husband’s property* 
for the marriage expenses csi the nearest- 
reversioner. Ex. Ill has been attested 
by the plaintiff’s father. That being so 
I think it is for the plaintiff to make out 
either the plaintiff’s father was not living, 
with the widow or that the widow went 
out of her way in order to defray the-* 
expenses of the plaintiff’s father’s mar¬ 
riage. 

It is significant that bhe alienation waa 
not challenged at all till 1908 and the 
answer to that is that the plaintiff was a. 
minor but the plaintiff’s father himself 
could have challenged the alienation if- 
he thought that the alienation was not a- 
proper one. It would not be right attbis- 
distance of time to allow the plaintiff to- 
rely upon the bare fact that the plain. 
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father was only a reversioner and 
the widow met the expenses without 
proof of all the oiroumstances which ex* 
iated at the time. The plaintiff himself 
is the issue of that marriage and it is 
rather startling that he should be allowed 
to put forward the contention rthat his 
father should not have married at the 
time he did or that the widow should not 
have met the expenses of his father’s 
marriage. Mr. Vinayaka Rao relies upon 
Naraiubati v. Ramdhari Singh (l). *The 
facts of this case are quite different from 
the facts of that. Heret as I said above, 
we are not in possession of all the facts 
of the case and > the circumstances con¬ 
nected with the plaintiff's marriage. Both 
the Courts have found that the alienation 
was under such circumstances as would 
bind the reversioners. In this connexion 
reference may be made to Vinayak v. 
Govind (2) in which Sir Lawrence Jenkins 
held that an alienation for the marriage 
expenses of the plaintiff's father who was 
only a bandhu was binding upon the re¬ 
versioners. 

Taking all these circumstances into 
consideration I am not prepared to differ 
from the finding of the Courts below that 
\ the alienation was for a purpose which 
would bind the reversioner. 

This Second Appeal fails ’and is dis¬ 
missed with costs. 

Avpao-l dismissed, 

“(IT [lyiGJ 20 0.W.N. V34=l P.L.J."8T^34 I, 

C\ P Ti W 5177 

(2) [1901] 25 Boni^ 129=2 Bora. L.R. S20. 
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Phillips and Odgeus, JJ. 

{Chilakalapndi) Moolaswami and others 
—Defendants 2-4—Appellants. 

V. 

Onrram Tatayya —2nd Plaintiff—Res¬ 
pondent. 

Second Appeal No, 106 of 1923, Deci¬ 
ded on Ifith December 1925, from the 
decree of the Addl« Sub-J., Rajahmundry, 
in A. S. No. 88 of 1921. 

Jlftaor —Decree against^ passed through negli¬ 
gence of guardtan-^SuU to set it aside is main- 
iaiiusble—Proper retnedy is ftot review under 
Civil P, C., O. 47, R, 1. 

A suit to set aside a decree passed against a 
minor through the gross ne^iganoe of his guar¬ 
dian is maintainaole and review is not the 


appropriate remedy: Field J., in 12 Cal* 69, Diss* 
from ; A. I* B. 1922 Mad, 273, Foil, 

[P 1080 0 1] 

K, Ramamurthi —for Appellants. 

G, Ldkshmanna —for Respondent. 

Phillips, J ,—This is a suit by the first 
plaintiff to set aside a decree in a prior 
suit brought by his guardian during his 
minority and for recovery of the suit 
property. The lower appellate Court 
has found that the earlier decree was 
obtained owing to the gross negligence 
of the 1st plaintiff’s guardian and has 
consequently held that it is not binding 
on the 1st plaintiff nor upon his legal 
representative, the 2nd plaintiff. 

Objection is taken both {o the finding 
of fact that there was gross negligence 
and also to the procedure adopted by the 
plaintiffs. In coming to the finding that 
there was gross negligence, the lower 
appellate Court has found that the Ist 
plaintiff’s guardian put forward a falsa 
recital in the plaint, made a false ad¬ 
mission in the appellate Court and 
omitted to adduce most important evi¬ 
dence which was within her power. On 
these facts I must accept the finding that 
there was gross negligence. 

As regards the second point, it is con¬ 
tended on the authority of Raghubar 
Dyal Sahu v. Bhihja Lai Misser (l) that 
the proper procedure was for the plain¬ 
tiffs to apply for review of the decree in 
the first suit and not by way of a separate 
suit. The judgment of Field, J., in 
Raghubar Dyal Sahu v. Bhikya Lai 
Misser (l) does certainly seem to take 
this view, but his observation is purely 
obiter and is not supported by any very 
cogent arguments. He merely states 
that the provisions of the Code of Civil 
Procedure relating to review are suffi¬ 
ciently wide to include such a ease. He 
does not state to which partioular provi¬ 
sion he refers, although the section 
relating to review contains various 
grounds on which review may be granted. 
He also appears to draw a distinction 
between a minor's remedy for setting 
aside a decree obtained by fraud or ooUu- 
sion ^ and his remedy against a decree 
obtained by gross negligenoe. He does 
not give any authority for this distinotion. 
This dictum was approved in Beni Prasad 
V. Lajja Ram (2) but in that oaae alao it 
was unnecessary for the decision of the 
suit. In a recent case in ihig Oourt. 

(11 [ISSS] IS Cat 69!-- - 

X) [1916] 38 All, 452=351.0.68^14 AXJ. 438 
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Punnayya v. Viranna (3), the view of 
Ghe Calcutta Court was dissented from 
ind it was held that the plaintiff could 
maintain a suit if the guardian ad litem 
had seriously neglected his interests. 
With all respect, I agree with the view 
taken in that case and accordingly dismiss 
the appeal with costs. 

Odgers, J. —I agree. I do not think 
that any good ground has been shown for 
distinguishing a case of gross negligence 
on the part of the guardian of the minor 
from that of fraud and collusion. The 
case cited in support of the distinction is 
Raghubar Dyal Sahu v. Bhilcya Lai 
Misser (l) where Field, J., observes that 

if au infant desires to have a decree set aside 
on the ground that his next friend had neglected 
his interests and had not put forward on his 
behalf good grounds of defence which were 
available, the proper procedure would be to apply 
for review; 

and in the opinion of the learned Judge 
the provisions of the Civil Procedure Code 
were sufficiently wide to include such a 
case. He does not, however, explain 
within what particular clause of what is 
now O. 47, B. 1, the matter would fall 
and it is to be noted that this is an 
opinion expressed obiter in the course of 
his judgment which does not seem to 
have been concurred in by the other 
Judge. The suit was dismissed on the 
ground that the plaintiff failed to estab" 
iish any case of fraud and no decision 
has been cited to us where a suit has 
been dismissed on the ground that the 
proper remedy in such a case was^ to 
come by way of review and not by suit. 

The judgment in Rent Prasad v. 
Lajja Ram adopts the Calcutta 

decision but it is also noteworthy that 
there the learned Judges held that even 
if they were to hold that a minor could 
avoid a decree solely on the ground of 
gross negligence, they did not think that 
in the case before them, gross negligence 
had baen established. Reference was 
also made to Gregory v. Molestoorth (4). 
in whicli it was held that a minor could 
come by what was then called a bill of 
review. This seems to have given some 
ground to tlio appellant in^ this case for 
supposing that the word review is the 
same in the old equity practice as it is 
in the Code of Civil Procedure. This, I 
think, would be an exceedingly dangerous 
analo g y to proceed upon. We know that 

(3) A. I. R. 1922 Mad. 273=45 Mad. 425. 

(4; [1748] 3 Atk. 027. 


in the Chancery, proceedings were com^' 
menced by a bill, whereas on commbn'- 
law side they were commenced by a ^ 
writ. I therefore agree with the decision^ 
of Spencer and Bamesam, JJ., in 
nayya v. Viranna (3), where they dissent 
from the opinion expressed by Field, J., 
in Raghubar Dyal Sahu v. Bhikya Lai 
Misser (l) and hold that the plaintiff was 
entitled to maintain a suit, if the Court 
was satisfied that his guardian ad litem 
had seriously neglected his interests. 

On the question of fact I have nothing 
to add and I agree with Phillips, J., that 
the appeal must be dismissed with costs. 

Appeal dismissed. 
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Phillips and Madhavan Naib, JJ. 

Ammasi Goundan —Appellant, 

V,. 

P. L, V. V, R, Subramania Chettiar 
and another —Bespondents. 

Appeal No 149 of 1924, Decided on 
iStli March 1926, from the order of the 
Dist. J., Coimbatore, in I. A. No. 134 of 
1923. 

(a) Provincial Insolvency Act (1920), S. 69, 
—Sale by Receiver—Receiver cannot set aside. 

The Official Receiver has no power to set aside 
a sale held by him ol the insolvent’s property. 

[P 1080 C 2] 

(5) Provincial Insolvency Act (1920), S. 59— 
Sale by Receiver—Fraudulent misrepresentation 
by creditor is no ground for setting aside. 

Fraudulent misrepresentation by one of the 
creditors is not a ground for setting aside a sale. 
The principle of caveat emptor applies in such 
a case. [I* 1081 C IJ 

K. V. Krishnastoamy lyet —for Appel" 
lant. 

T. M, Krishnaioami lye) —for Bespon¬ 
dents. 

Judgment. —In this case the Official 
Receiver sold certain property belonging 
to an insolvent and the appellant was the 
purchaser. On the appellant s represen¬ 
tation that he had bid under a misap¬ 
prehension the Official Receiver set aside 
the sale. One of the creditors then 
applied to the District Gourt to cancel 
this order and confirm the sale ; and. this 
has been done. The District Judge held 
that the Official Receiver had no power 
to set aside the sale and he held also on 
the merits that there was no good ground 
for setting aside that sale. 
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So far as the Olficial Beceiver’s power 
to set aside the sale is concerned, we 
think the District Judge was right. The 
auction ended in a contract with the pur* 
ohaser, which he was bound to perform, 
and which might have been enforced by 
him if the conditions had been different. 
It was then represented to the District 
Court that the Ofiioial Receiver*s order 
ehould be treated as a reference to the 
Court and that the Court should dispose 
of the reference on its merits. Although 
the 'District Judge remarks that it is 
impossible to treat this order as a refer* 
once, he has found that there is no suffi¬ 
cient ground for setting aside the sale. 

We are now asked to direct the Court 
to treat the application as a reference by 
the Official Beceiver and dispose of it on 
the merits. As the District Judge has 
already expressed liis opinion on the 
merits, it would be useless to send it back 
for trial. The only ground alleged for 
setting aside the sale is the mlsapprehen< 
sion of the. purchaser as to the value of 
the property. It is not suggested that 
he was misled either by the Official Be- 
oeiver or by any officer of Court. He 
merely alleges fraudulent misrepresenta¬ 
tion by one of the oreaitors and that is 
not a ground for setting aside a sale. The 
principle of caveat emptor certainly 
applies in this case. There are no suffi¬ 
cient grounds for sotting aside the sale. 

The appeal is accordingly dismissed 
with costs, 

.J ppeal dismissed. 
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ODGEJiS, J. 

i,Yepuri) VenhcLmmci —Appellant, 

v. 

Pahhisetti Partlxasi^rathi & Brothers — 
Respondents. 

Second Appeal Ko. 1242 of 1923, Deci¬ 
ded on l6th April I92i>, from the decree 
of the Sub-J., Kistna, D/- 19fch February 
1923, in A. S. No. 319 of 1922. 

(а) CfuR P. C., S. 47—PfUrimidar. 

A beuamidar is neither a party nor the re¬ 
presentative o! a party under S. 47. [P, 1081, O. 9] 

(б) 'LtmUaiton .4c^ .S. 14—5. 14 should be 
^iberoUy construed —i>tstHts;sa2 of s«U for do^ 
claratton on the grettnd that }>ois«ss£oH is not 

prayed for^TUne lakcn/or prosecuting the suit 

can be deducted. 

The interpretation of S. 14 sbouM beatvide 
one, Where, in a prior suit foe deeluatfoa 


of title, possession was not prayed for and the 
suit was dismissed as not maintainable on that 
ground ; 

Held : that the defect was of a nature similar 
to a defect of jurisdiction and that time taken 
for prosecuting that suit can be deducted under 
S. 14. [P. 1082. C. 1] 

K. Kamesivara Bao —for Appellanfe. 

V. Suryanarayaiia —for Bespondents’ 

Judgment.— In this appeal the ques¬ 
tions of law are short though the. facts 
are complicated. The suit was to declare 
that a decree in O. S. No. 1154 of 1923 
brought by the ‘2nd defendant against 
three persons, viz., 1st defendant. 
K. Bangayya and S. Kannayya, was ob¬ 
tained by fraud and does not bind the 
plaintiff in the present suit. He also 
asks for possession. The defences set up 
are S. 47, Civil P. 0., limitation and 
lis pendens. Both the Courts have now 
held that Defendants 2 and 3 are the 
benamidars of S. Kannayya. the father 
of the 1st defendant, and the original 
owner of the house in question. This 
question which was the subject of Issues 
1 and 2 was strenuously fought in both 
the lower Courts, and being a question 
of fact cannot be raised in second appeal. 
But_ the learned vakil for the appellant 
(3rd defendant) now wants to take advan¬ 
tage of that finding and say that a 
benamidar is either a party or the repre¬ 
sentative of a party under S. 47, Civil 
P. C. He has referred to Guar Naraijan\ 
V. Sheolal Singh (1) for the explanation; 
of the position of a benamidar by the 
Privy Council. But their Lordships, 
nowhere say that he is either such a 
party or representative under the sec¬ 
tion and no authority for that proposition; 
has been produced before me. It per-^ 
haps should be mentioned in this con-' 
nexion that it was contended that thei 
plaintiff who obtained a decree in 
S. G. S. No. 18417 of 1913 in the Madras 
Small Cause Court against the original 
owner of the house should be confined 
to execution proceedings on that decree 
and was prevented by the section from 
bringing another suit. The point fails. 

The second question is one of limita* 
tion, namely, the time that has elapsed 
since O. No, 163 of 1917 which the 
luaintiff brought for a declaration of his 
title when he was obstructed by certain 
P®*^'as, two of whom seem to have been 

2 a nd 3. _The suit was held 

w 666=49 L C, 0. W . 

J'l* 9x1 
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not; fco be maintainable because it con¬ 
tained no prayer for possession. The 
question is whether the time taken in 
prosecuting this suit by the plaintiff can 
be deducted in his favour under S. 14 of 
the Limitation Act. The District Mun" 
sif held that it could. This was also 
the opinion of the Subordinate Judge 
who, however, thought that Art, 138 of 
the Limitation Act which allows 12 
years was preferable. If this applies 
there is no question of limitation, but it 
is contended that S. 14 cannot be applied 
because O. S. No. 163 of 1917 was en¬ 
tirely misconceived. The proviso to 
S. 42 of the Specific Relief Act states 
that no Oourt shall make any such 
declaration where the plaintiff being 
able to seek further relief than a mere 
declaration of title omits to do so. The 
learnad District Munsif was of the 
opinion that this was a defect of a 
nature similar to the defect of jurisdic¬ 
tion. It seems that by the proviso to 
S. 42 of the Specific Relief Act, the 
Gourb is deprived of the discretion of 
granting a declaratory decree in such 
cases. It, therefore, seems to me to be 
rightly said to be of the nature of a 
defect in jurisdiction. It has been held 
that the interpretation of S. 14 should 
be a wide one and there is no doubt on 
'the findings in the present ease that the 
plaintiff was bona fide litigating for his 
^rights in O. S. No. 163 of 1917 trans¬ 
posed as O. S, No. 24 of 1920 : See 
Kunkihutti AH v. Krnhammad (2). 

It must be observed that the appellant 
here claimed an independent title and 
that the 2nd defendant having pub in a 
claim petition which was disallowed, 

Ex. G. on llth July 1916, and having 
brought no suit under O, 21, R. 63, can¬ 
not now be heard to say that the sale to 
the 1st plaintiff is not binding upon him 
(2nd defendant) and his vendee, the 3rd 
defendant : See also Surnamoyi Dasi v. 
Afihutosh Goswami (3). It must be ob¬ 
served that the 2nd defendant claimed 
title to the property independently by 
virtue of transactions that book place 
long before the afctachoaenfc made by fche 
plaintiff in execution of the decree# I 
fail to see with the Subordinate Judge 
bow the question of lis pendens comes in. 
Second defendant had no title to the 
property, nnnfionuen tlv the question 

12)' Ar 17:^19^3 Mad.'247. 

(?) [lUOO] 27 Cal. 714. 


whether the plaintiff’s purchase was 
affected does not arise. It seems to me 
that on all these grounds the judgment 
of the Subordinate Judge was right, and. 
the second appeal must be dismissed 
with costs of Isb plaintiff. 

Appeal dismissed* 
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PHIIiLIPS and Odgers, JJ. 

Appana Pralcasa Rao —Appellant. 

V. 

Yelamarti Ramanna and others Res¬ 
pondents. 

Second Appeal No. 872 of 1923, De¬ 
cided on 16th December 1925, from the 
decree of the Siib.-J., Rajahmundry, in 
A. S. No. 69 of 1922. 

Transfer of Property Act, S. 100 —Discharge of 
incumbrance by private purchaser after attachment 
in''execution-^Such purchaser has a charge for. the 
amount of Incumbrance, but the sale is void under 
Civil P. a., 8. 64. 

Where the plaintiff took a sale of the suit pro¬ 
perty after it had been attached by the defendant 
and then discharged the encumbrance on the 
property which was subsequently sold and pur¬ 
chased by the deteudant, 

Held\ that inasmuch as the plaintiff’s sale was 
after the attachment it is void as against the de¬ 
fendant’s interests under S. 64, Civil P. 0., but 
that the plaintiff was entitled to have a charge 
upon the property for the amount of incumbrance 
discharged by him: 29 Cal, 154, Appr. [P 1083, C 1] 

G* hakshmanna and P. Ranini Rao 
for Appellant. 

P. Bapirazu, K, Ramamurthi and 
K. Kameswara Rao —for Respondents. 

Phillips, J. —The first objection taken 
by the appellant (ist defendant) is to the 
Subordinate Judge's finding that the 
plaintiff paid Rs. 2,000 in discharge of 
the mortgage, Ex. B, on the ground that 
the mode of payment proved is at vari¬ 
ance with the mode set out. in the plaint. 
It is alleged that the plaintiff put for¬ 
ward the case of cash payment and that 
the proof was “by adjustment of a debt. 
There is nothing in the plaint, nor m 
the sale deed obtained by the plaintiff bo 
justify the statement that cash paymena 
and cash payment only was inbende - 
The finding therefore must be accepted. 

Accepting the finding, it 

argued that the plaintiff is not entitled 

to be subrogated to the rights of the 
mortgagee paid off by him. A long arga 








ia2$t. Kathyumma 

meat has been addressed to us as to the 
rights of a mortgagee and the assignee of 
a mortgagee to discharge an encumbrance 
or keep it alive, but in the present case 
it is unnecessary to enter into that ques* 
tion for the present case is concluded by 
authority. The facts of this case are 
very similar to those in Dinobhandhu 
Shaw Okoiodhury v. Jogmaya Dasi (1). 
In the present case the plaintiif took a 
sale of the suit property after it had 
been attached by the 1st defendant. He 
then discharged the encumbrance on the 
property. The property was subsequently 
sold and purchased by the 1st defendant. 
Inasmuch as the plaintiff’s sale was after 
the attachment it is void as against the 
1st defendant's interests under S. 64, 
Civil P. 0., and the plaintiff now only 
seeks to enforce the mortgage right of 
Ks, 2,000 which he discharged. In the 
case in Dinobhandu Shato Ghowdhury v. 
Jogmaya Dasi (l), the facts are almost 
the same except that in that case the 
owner of the property had executed a 
second mortgage after the attachment 
and the consideration for the second 
mortgage, or a part of the consideration 
was the discharge of two earlier mort¬ 
gages. It was held by their Lordships 
of the Privy Council that a mortgagee 
was entitled to be subrogated to the 
rights of the mortgagees who had been 
paid off. The principle is laid down as 
follows : 

When the owner of an estate pays charges on 
the estate, whioh he is not porsoually liable to 
pay, the question whether those charges are to 
be considered as extiuguished or as kept alive for 
hia benefit is simply a question of intention. 
The intention may ba found in the circumstances 
attending the transaction or may be presumed 
from a consideration of the fact whether it is or 
is not for bis benefit that tbe charge should bo 
kept on foot. 
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Syamalarayadu y, Suhbarayudu (4). etc. 
The Subordinate Judge was therefore 
quite right in giving the plaintiff ^ 
charge on the property. 

It is next contended that the charge 
should have been given not only on th^ 
suit property but on the other property 
also which was included in tbe mortgage,. 
Ex. B. The question was not raised in 
either of the lower Courts and it is a 
question which cannot be determined 
here without further trial. When the 
plaintiff’s lien is enforced against the 
property in the hands of the 1st defen¬ 
dant it would then be open to the latter 
to pub forward any claims bo which he is 
entitled to for contribution from any 
other parties. 

In the result the appeal is dismissed 
with costa two sets (plaintiff and 7th 
Respondent). 

Odgers, J. —I agree that the matter 
is concluded by the decision in Dino‘ 
bhandu Shaw Chowdktiry v. Jogmayd 
Dasi (l) and Jamilunnissa v. Fitambar 
Das (2), 

Appeal dismissed, 
"U) [1«97] 21~Mad. 143. 
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Ramesam, J. 

{Thommil Fitdia Malikhil) KaUy 
iimma —Petitioner. 

V. 

Thommil Pudia Malikkal Muhammad 
Kutty and others —Respondents. 

Civil Revision No. 677 of 1924, Decided 
on 16th March 1926, from the order of 
the Dist. J,. South Malabar Dn., in C, M 
A. No. 69 of 1923. 


] Hero, undoubtedly it is for the plain¬ 
tiff’s benefit that the charge should be 
kept on foot, and consequently this deci- 
:sion of the Privy Council is applicable to 
'the-present case. I may also mention 
that that case has been extended to the 
case of a sale by the Allahabad High 
Court in v. Pitamhar 

Das (2). The principle has also been fol¬ 
lowed by this Court in several other 
oases Chamastoami v. Padala Anandu (3); 

(1) [1901] 20 Cal. 164-:29 C. W 

209 (P. C.). 

(a) [1918] 18 1. 0,704. 

(S| [1908] 31 Mad. 430=18 M. L. J. 306. 


(а) Cicll P. C., O. 47, iJ. 2— Acculcntal Slip — 
RevUw can be entertained by successor, 

^ A review^ petition oa ■ the ground of an ;uj- 
cidentil slip is eutertaiuable before the successor 
of the Judge who disposed of the case. 

^ ^ CP. 1084. C. 1] 

(б) Civff P. C., S, 115—PerisiOH does *Mt 

ffround of accldeniai slip 

The order of the the trial Judge who , purports 
to act on thegrouud of ‘'accidental slip” does 
uot contravene the provisions of O. 47. R. 2, and 
therefore the order is not revisable ou that 

Sroand, fp P 

^^'ishna Menoti for Petitioner. 

5. Aiyar — for Respon¬ 

dents. 
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Ramesam, J. —I think the order of the 
District Judge is not sustainable. The 
District Munsif passed an order directing 
the review of the original judgment in 
the cas3 on the ground that there was 
‘ an accidental slip’* in the decree. A 
review petition on the ground of an 
accidental slip is entertainable before 
the successor of the Judge who disposed 
of the case (0.47, R. 2). Only if the 
’ground is other than accidental slip or 
discovery of fresh evidence such petition 
cannot be entertained by a successor. 
[Hence, in this case, the order of the 
iDistrict Munsif who purports to act on 
ithe ground of “accidental slip” does not 
icontravene the provisions of O. 47, R. 2 
land, therefore, the District Jui^ge cannot 
‘revise the order of the District Munsif 
on this ground : (see Meduru Brahmayya 
v. Vedula Ycllamma (1). The correct¬ 
ness of the Munsif’s conclusion that 
there was an accidental slip is not a 
point that can be considered by the ap¬ 
pellate Court. The District Judge has 
acted without jurisdiction in allowing 
the appeal on this ground. Mr. Ranga* 
nadha Aiyar for the respondents points 
out that there are other grounds in his 
appeal memorandum, e. g., ground No. 5 
which may be considered by the District 
Judge (O. 47, R. 7, 01. (o). The order of 
the District Judge is reversed and the 
case remanded for disposal in accordance 
with the above observations. The res¬ 
pondents will pay the costs in this 
Oourt. Other costs will abide the result. 

Case re^a^icled* _ 

(1) ^ i 408=31 iU J. 

1. C. -iST^dOlG) 2 M. w. N. 278. 
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Sl'ENCER AND RAMESAM, JJ. 


Sccyctavy of State Defendant Appel 
^lant. 


V. 

GaratJati Somayya — Plaintiff—Res¬ 
pondent. 

Appeal No. 102 of 1923, Decided on 
30bh April 192G, from the decree of the 
Suh-J., Kistna, in O. S. No. 91 of 1921. 

ia) Tort—Master and sen-ant—Secretary of 
State — J\'rony order 'passed by District Magistrate 
under Motor Vehicle Bules—Secretary of State Is 
not liable. 

Where a District Magistrate, who was autho¬ 
rized under iladras Victor Vehicles Rules to issue 


or cancel permits to motor busses outside Madras 
City, cancelled plaintiffs permit and it was con¬ 
tended that the cancellation was improper. 

Held : that even assumiAg that he committed 
an error of judgment in cauoeilicg the license, 
the Government is not on that account liable 
for damages, as, in issuing the license and in 
cancelling it the District Magistrate was acting 
in pursuance of a statutory authority vested in 
him : 28 Bom. 314 and 39 Mad^ 781, Foil. 40 
Bom. 200 ; 28 Mad. 213 ; 7 Mad. 466 {F.B.y and 40 
Gal. 452, ntst. [P. 1086. C. IJ 

(6) Civil P. C., S. ^b—Sult against wrong 
party lietice dismissed—Defendant must get his 
costs. 


When the plaintiff institutes a suit against a 
party who shows that he is in no way liable to 
bo sued and the suit fails, the defendant should 
get his costs, [P- 1086 C. ll 

(c) Madras Motor Vehicles Rules—Rules ougld' 
to be dear as to the place of inspection and the 
off icer in charge of inspection. {Per Ramesam, J.) 


It is desirable to make the Madras Motor 
Vehicles rules clear that there is some of&cer who, 
is bound to inspect the car. The rules should 
also be made clear whether the owner of the oar 
should take the car to the place which is his 
headquarters, or whether the offfeer may fix a 
place for the inspection, or whether the owner 
of the car should go in search of the officer. 

It is very inconvenient to have a rule which 
requires a man to have his car inspected by a 
certain person, but there is nobody bout^ to 
inspect the car. [P. 1086 0. 2] 

C. V. Ananthakrislxna Aiyai for Ap¬ 
pellant. 

F. n.vn.p.si'inn.rrL Ban —for Respondent, 


Spencer, J. —The plaintiti in this 
suit was the owner bf two motor-busses 
called “The Republic” and “The Albion” 
which plied between Ellore and Ghintal- 
pudi. He instituted this suit against the 
Secretary of State for India represented 
by the Gollector of Kistna for unliquida¬ 
ted damages caused to him by the im¬ 
proper cancellation of his license. Under 
the Madras Motor Vehicles Rules, which 
have the force of law, the District Magis- 
T5rate is vested by R. 30 with the power 
of issuing permits in Form G for motor 
vehicles which are intended to be let or 
applied for hire outside the city of 
Madras. One of the conditions in 
G is that the owner of the vehicle, if.it 
be a motor bus, shall arrange for its 
examination once in every six months by 
a person approved by the District Magis¬ 
trate. It appears that the District 
Magistrate cancelled the license for the 
bus “Republic” because it was not ex 
aminedbytha District Board Engineer 

as required by the permit. 

It was found by the Judge ^ the 
lower Gourt that the District Boar 
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engineer was a little negligent in not 
inspecting the oar when it was produced 
for inspection. Assuming, however, that 
the ^District Magistrate committed an 
error of judgment in cancelling the 
license and that the blame for the bus 
not being examined as required by ^ the 
conditions of the permit lay more with 
the Engineer than with the plaintid', the 
question for our decision is whether the 
Goveimment is on that account liable for 
damages. The Distinct Magistrate, both 
in issuing the license and in cancelling 
it, was acting in pursuance of a statutory 
authority vested in him. In such a case it 
was held in Shivablicijan v. Secretary of 
State (1) and Boss v. Secretary of State 
(2), that the Government was not liable 
for the conduct of it servants. Sadasiva 
Aiyar, J., in the latter decision pointed 
out that the Crown could not be made 
liable for the action of a Government 
servant purporting to act under a statu¬ 
tory power conferred upon him, because 
his action when he purports to exercise 
a statutory power is not as agent of the 
Crown and he quotes the leading case of 
Tobin V. The Queen (3). 

In Shivabajan v. Secretary of State (l) 
a Chief Constable seized goods in pur¬ 
suance of a statutory power vested in 
him under S. 550 of the Criminal Pro¬ 
cedure Code. The goods being perishable 
were not forthcoming when the plaintiff 
demanded them. The learned Judges 
referred to the liability under Statute 
21 and 22 Yiot. Ch. lOG which now are 
represented by the Government of India 
Act, S. 32. In tliaC case, as in the pre¬ 
sent case, it could not be contended that 
the act of the 0l\ief Constable was in 
any sense productive of benefit to the 
revenue of the Government, nor was it a 
transaction out of which profit could be 
derived, and the Government had not 
ratified or adopted the act. In the pre¬ 
sent case the Government derived no 
profit by the cancellation of the license. 
This case does not resemble the case in 

Tiynmifppa Sonagar v. Seerc’ 
tary of State (4) where the Government 
retained the proceeds of the sale of pro- 


(i) [1U041 ‘28 Bom. ai l—6 Bom, I..R. ti5. 

(•a) [iyi6] Mud. 781- iU 1,0. 224 =29 M. I*. 

J. 280 . 

(3) [18641 10 0. B. (N.S.) 310=33 U J. 0. P 
199=10 Jur. (N.S.) 1029-=10 L.T, 7G2=12 
W.R. 838. 



[1916] 40 Bom. 200 -=31 I.O. 498=1T ^ 
L, R. 979. 
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perty which rightfully belonged to tho 
plaintiff. Nor is it like the case in Mothi 
Bungay a Chetty v. Secretary of State (6)' 
where the Post Office were held liable as- 
carriers of value payable parcels when 
they delivered a parcel without obtain¬ 
ing payment from the consignee and 
remitting the value to the sender. 
Vijaya Bagava v. Secretary of State (6)^- 
was an instance where the Government 
removed a Municipal Commissioner for 
misconduct. The act which the Judges 
treated a tort was an act of the Govern* 
ment itself and not of one of its servants. 
The soundness of the decision has been 
doubted. 

Kailash Chandra Nag v. Secretary of 
State (7) was a case where the plaintiff 
sued to recover money illegally collected 
by a Deputy Collector when the Act 
only authorized the District Magistrate 
to apportion the tax due on account of a 
punitive police force. That was an in¬ 
stance where the Government servant 
concerned was not acting in pursuance 
of a statutory authority. I am, there¬ 
fore, of opinion that the learned Sub¬ 
ordinate Judge was right in holding that 
the Government was not responsible for 
the act of the District Magistrate in 
cancelling the permit, assuming that the 
District Magistrate acted in error in so 
doing. That concludes the case as re> 
gards the bus “Republic.’' 

The permit for the bus “Albion’ 
appears to have never been issued to the 
plaintiff though it was signed by the 
District Magistrate, and the failure to 
issue it was due to the plaintiff's delay 
in producing the registration certificate 
which he was required to have under 
R. 2 of his license, which declares that 

No motor Vehicle shall be used or allowod 
be used in a public place unless it has beeu re¬ 
gistered in accordance with these rules or an\ 
other rules under the Act having application t‘i 
the Madras Prestdeiiov. 

The result is that the memorandum oi 
objections fails and is dismissed witli 
costs. 


The Government have preferred au 
appeal on the question of costs in the 
lower Court which were disallowed. 
The ground that api>aars in the Subordi¬ 
nate Judge's judgment for disallowing 
the costs is that the plaintiff had sunk a 


(5) 

( 6 ) 
(7l 


[1905] 

US84 

[1913] 


2S Mad. 213=15 M.UJ. 220 
T Mad. ACS (F.B.I. 

40 Cal. 452=17 C.L.J. 216=18 ixi 
C.W.N. 315. ^ 
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large amounb of capital in mobor’bus 
service and was pub to an immense loss 
for no fault of his. This reason for dis¬ 
allowing costs would be a good one if the 
suit had been instituted against the right 
defendant. When the plaintiff in¬ 
stitutes a suit against a party who shows 
that he is in no way liable to be sued 
and the suit fails, the defendant should 
get his costs. The appeal must, there- 
Ifore, be allowed and the suit is dismissed 
with costs here and in the lower Court. 


Ramesam, J. —I agree ; bub I 
wish to add a few words. I do not think 
that the cancellation of the permit in 
the case of Republic ” by the District 
Magistrate on account of a breach of the 
conditions in the permit can be described 
either as a broach of contract, ora tort, 
the District Magistrate l)eing an officer 
on whom the duty of issuing jiermits 
was imposed by statutory rules. The 
case of a Contract such Rn,tiQ04l0» 

Chetti/ V. Secretary of State (5), in which 
the Post Office undertakes to carry in¬ 
sured parcels, or the case relating to a tort, 
cannot, therefore, apply. Nor is this a 
case where the Government has received 
money belonging to the plaintiff wrong¬ 
fully collected as in Kailash Chandra 
Nag V. Secretary of State (7). think, 
therefore, the suit is rightly dismissed as 
against the Secretary of State for India. 

On the merits, I wish to make one 
observation. So far as the * Albion was 
concerned no permit was issued to the 
plaintiff. What was done was only the 
passing of a conditional order for the 
issue of a permit and the plaintiff muse 
thank himself for not producing the 
registration certificate which ended iu the 
cancellation. As to the * Republic it 
appears that the District Board Engineer 
wrote to the plaintiff saying 
would go to Elloro on the 7th of July 
and asking him bo keep the car ready tor 
inspection. The plaiiitiff had the car 
ready for inspection; bub the Engineer 
did not go there. Aftorwp'ds the plain¬ 
tiff sent letters to the District Magis¬ 
trate on the 22nd and 23rd of August 
and a telegram on the 206h of Septem¬ 
ber. This is alleged in paragraph 7 of 
the plaint, and this fact is not denied in 
the written statement. It may be that 
the plaintiff thought that the District 
Board Engineer was a subordinate of the 
District Magistrate, We know that the 
District Board Engineer is a subordinate 


only of the President, District Board, 
and nob of the District Magistrate though 
the same individual miy fill both of&3es. 
But the plaintiff seems to have tho\ighfc 
that it is the business of the District 
Magistrate to have the car inspected 
through the Engineer who was his sub¬ 
ordinate. In doing so, no doubt he fell 
into a mistake. Still it looks as if the 
plaintiff, who was ready to have bis car 
inspected could get nobody to inspect it 
and, therefore, the permit was can¬ 
celled. 

It may be that the District Magistrate 
is technicelly right in cancelling the per¬ 
mit because no certificate was produced. 
Tbe District Board Engineer, in his 
examination, says that it was not obli¬ 
gatory on him to inspect the oar though 
he also adds that he never declined. As 
the facts of this case are somewhat 
obscure and, at any rate, it does not 
appear that reminders were sent to the 
District Board Engineer, I do nob want 
to make it appear that my further re¬ 
marks apply bo this case, I think it is 
desirable to make the rules clear that 
there is some officer who is bound to in¬ 
spect the car. The rules should also be 
made clear whether the owner of the car 
should take the car to the place which is 
his headquarters, or whether the officer 
may fix a place for the inspeo^on, or 
whether the owner of the oar should go 
in search of the officer. Unless these 
things are made clear, I think the 
vagueness of the rules will make it 
possible to so manoeuvre the situa¬ 
tion as to catch a man technically 
and deprive him of the renewal of his 
permit. I do nob think it ought to be 
possible for anybody to say that it is not 
obligatory on him to inspect. It is very 
inconvenient to have a rule which 
requires a man to have his car insp^ted 
by a certain person, bub there is nobody 
bound to inspect the car. I do nob mean 
that these remarks do apply to this case. 
I say that the rules should not be in an 

indefinite form. , 

I agree with- my learned brothers 

order both as regards the appeal and tua 
memorandum of objections, 

^ Appeal allowed. 
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I 

* 

Devadoss, j. 

Itao Bahadur Ottur Vas%vx Menon 
(diei) ani others —Appellants. 

V. 

« 

Valia Koiiikkilidathil Taoazshi Kar- 
navati Kela Achan —Respondent. 

Second Appeal No. 1360 of 1923, Da’ 
oided on 30fih April 1926, from the 
deorea of the Sub-J., South Malabar, i n 
Appeal Suit No. 127 of 1920. 

^ (a) Tran<ifor of Property Aci, S. 83—1/ori- 
gagor doubtful an io which of the co-mortgagees 
Js entitled to mortgage money—He can reguest 
Court to determine the proper payee—In sv/ih 
ease deposit ts valid. 

If there is a dispute amoag the oo-mortgagees 
as to wh .0 was eatitied to receive the mooey and 
give valid discharge and the dispute is of such a 
nature that it could not be determined by a lay* 
man as to who the real perseu eatitied was the 
mortgagor can deposit the money in Court to 
decide aud pay the amount to the person who 
may be entitled. Bat, where there is no such 
dispute, it is not open to the mortgagor to de¬ 
posit the money in Court aud ask the Court to 
determine who should receive it. In such a 
oass the mortgagors only invito trouble ou them 
selves if the deposit is not found to conform to 
the requirements of S. 83, aud they must bear 
the loss occasioned by the procedure by way of 
interest, after the date of deposit. 

[P 1037 C 2, P 108^ O 1] 

(6) Malabar Law — Tarwad—Kamavan effec¬ 
tively represents nohole family unless his powers 
are curtailed by special arrangement. 

The kataavan of a Malabar tarwad stands in 
an exooptional position. He is the only person 
entitled to represent the family and demise the 
property balonging to the family and to give a 
discharge in respect of outstandings due to the 
iamily. No doubt his powers could be cur¬ 
tailed by an arrangement entered into among 
the members of the family. But such an 
arrangement affects the members of the family 
only and not strangers unless strangers are also 
parties thiteto. [P 1088 0 1] 

T. Bxmachandrx Iyer —for Appellant;. 

K, P. M. Menon —for Respandenb. 

Judgment.—The only question in this 
Second Appeal is whether the appellants 
who are the mDrbgtgors ■ should pay 
interest bo the mDrbgagaas subsequent 
to the dtto of BKhibib B. a petition pre¬ 
sented by the appellants under S. 83 of 
the Tcauafar of Property Act. The 
learned Subordinate Judge held that the 
appellants ware bound to pay interest 
subsequent to the date of Exhibit B as 
they did not deposit the money under 
S. 83 so a^ to enable the parsons entitled 
'to the money, i. e„ the mortgagee's re' 
^raaeatativos, to draw it from Oourt. 


The appellants mortgaged the propoir 
ties to the tarwad of Defendants 1 and 
2. At the time of the execution of the 
mortgage deed the karnavan wa? one 
Pangi Achan. Some time after,*he was 
removed from the position of karnavan 
and the Ist defendant was appointed 
karnavan. Under an arrangement en¬ 
tered into between the appellants and 
the mortgagees it was arranged that the 
appellants should be in possession of the 
mortgaged property and should pay 
pattom in lieu of interest. Under an 
arrangement among the members of the 
mortgagee’s tarwad, Exhibit 1 in 1894, 
it was arranged that the pattom money 
should be collected by the 2nd defen* 
dant. When the appellants wanted to 
redeem the property, they deposited the 
mortgage amount in Court and stated 
that Defendants 1 and 2 were entitled to 
receive the money and that they should 
be asked to receive the amount and 
return the documents of title. The 
Court dismissed the petition under S. 83 
as the 2nd defendant was not entitled to 
the money and as the deposit did not 
satisfy the * terms of S. 83. Thereupon 
the appellants brought a suit for redemp¬ 
tion. The Subordinate Judge held that 
in as much as the deposit under S. 83 
was not a proper deposit as the 2nd 
defendant also was included in the peti¬ 
tion, the appellants must pay interest 
subsequent to the date of Jlxhibit E. 

The first point urged is that there 
was a dispute between Defendants 1 and 
2. the de jure Karnavan and anandravan 
who was asked to manage some of the 
properties, and that the appellants were 
justified in depositing the money in 
Court. No doubt, if there was a dispute, 
among the members of the defendants'' 
family as to who was entitled to reoeivej 
the money and give a valid discharge, or 
if there was any dispute at the time., 
which could not be determined by a lay! 
man as to who the real person entitled! 
was, the plaintiffs could deposit the 
money in Court and ask the Court to! 
d^ide and pay the amount to the person: 
who may be entitled. But where there* 
w no suoh dispute among the members of 
tte mortgagees* family, it is no* open to 
the mortgagors to deposit the money in 
Uonrt and ask* the Oonrt to determine 
who should receive it. In suoh a case 
the mortga^ra only invite trouble cm 
themaelvea if the depoa* is ntrt fisond to. 
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conform to tho requircmonts of S. 83, 
and they must bear the loss occasioned 
by the procedure which they have 
adopted. In this view of the case, I do 
not think the decisions in Sibhha Rclo v. 
Pakkidmonal Nadathi (1) and Nctcfatlval v. 
Aruniugctfn Pillai (2), to one of which I 

was a party, apply. . , 

The next contention put forward is 
that tliere was a kirar among the mem¬ 
bers of the defendants’ family and under 
that karar the 2nd defendant was^ en¬ 
titled to receive the money and inas¬ 
much as the pattom hod been paid for 

over 20 years to the 2nd defendant, the 
mortgagors (plaintiffs) had reason to 
believe that the 2nd defendant was en¬ 
titled to receive the mortgage amount. 
The plaintiffs were not 'parties to the 
karar and they had no business to con¬ 
cern themselves with the terms of a 
document to which they were not parties. 
Any arrangement inter sa between the 
members of the mortgagee’s family is not 
binding on the mortgagors, unless they 
were parties to the arrangement or un¬ 
less they consented to abide by it. 
Granting for argument’s sake that the 
karar is a document on which the 
plaintiffs can rely there is nothing in 
the document to show that the 2nd 
defendant was entitled to receive the 
mortgage amount. Under Exhibit I it 
was arranged that certain amounts 
Bhould be collected by the 2nd defen¬ 
dant, the senior anandravan, and that 
be should meet certain expenditure and 
be accountable to the first defendant de 
jure karnavan. There is nothing in the 
document to show that the power of the 
karnavan as such was taken away by any 
of the recitals. The karnavan of a 
Malabar tarwad stands in an exceptional 
position. He is the only person entitled 
to represent the family and demise the 
property belonging to the family and to 
<viv 0 a discharge in respect of outstandings 
due to the family. Ko doubt his powers 
could be Gurbailed by an arrangement 
.entered into among the members of the 
'family, but the karar in this case does 
not at ail curtail the powers which he 
possesses as the karnavan to give a dis 
charge in respect of outstandings due # to 
the family. The mortgage amount was 
paid by the tarwad and it was money 
lielonging to the tarwad and the only 

(1) A. I. R. 1924 Mad. 453. 

(2) A. I. R. 1923 IMad. 354. 
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perMu; who could gi.ye the disojiarge in 
respect of that outstanding was the Ist- 
defendant. That being so, it was not 
open to the appellants to rely upon the- 
karar as substantiating the position thafe- 
the 2nd defendant was entitled to the- 
money. In this view, it is unnecessary 
to consider in detail the oases quoted^by 
Mr. Menon for the respondents. I shall 
only refer to them bo show the position 
taken up by the respondents. In C/teWot 
Pangi Achan v. Unnalachcin (3) this- 
karar was construed and it was held by 
a Bench of this Court that the karna- 
van’s powers as such were not taken* 
away by the karar and the 2nd defen¬ 
dant, the senior anandravan, was only to 
manage certain matters connected with 
the tarwad. In KariLualcara Menon v- 
Kutti Krishna Menon (4) it was held 
that the powers of a karnavan, unless^ 
expressly taken away by any document 
or by any arrangement entered into> 
among the members of the family, his- 
powers would subsist. .1 may also in this 
connexion refer to Madhay^ Amma v*. 
Kunhi Pathumma (5) which supports- 
the contention of the respondent. 

I, therefore, hold that the karar does 
not deprive the karnavan of the ordinary 
powers, which he has to give a is 
charge in respect of outstandings due 
the family and therefore the 
dant is the only person who could hav 
given proper discharge to the appellants 
for the amount due to the family a 
the appellants were not j 

fied in including the “ame of the 2ncl 

defendant in their petition, Exhibit B. 
which they presented to the Court with 

the deposit of the money 
As already observed, the plaintiffs ought 
not to have taken into consideration 
Exhibit I to which they were not 
J^irties, and as they have relied upon 

that document they have only 
themselves if the basis of their eonten 

feion gives way. , r Mr, ar./^ is 

In the result, the appeal fails and 

dismissed with costs. 

App&nl dismissed* 


(3) [1917] 32* M. L. 

185=38 I. O. 513—rflfi*=(1917) M. 

(4) [1917] 5 li.W. 511—38 I. O. G6G ( 

W. N. 342. 

(5) [1900] 23 Mad. 510. 
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' Spencer and Odgers, JJ, 

{Qopisetti) Veera%wami and others —De- 
fendantiS 1 and 3 feo'13—Appellants. 

V. 

ScbQirajiL SeethardmcL Ka>ntciyya — 
Plaintiff—Responden t. 

Second Appeals Nos, 1099 to 1103 of 
1921, 1186 of 1922, and 1412 of 1923. 
Decided on 22ad January 1926, from the 
decrees of the Sub"J., Kisfcna, in A. S. 
Nos. 95,97,94,92 and 122 of 1920 and 
3 of 1922, and the decree of the Sub-J., 
Narsapur, in A. S. No. 128 of 1922. 

(<i) Practice — Jurisdiction. 

No Oouct can confer jurisdiction on itself by 
wrongly deciding facts necessary to be proved 
to determine a question of jurisdiction, 

[P 1089 C 2 

(b) Madras Estates Lani Act, Ss. 3 (2) {e) and 
199 —by Mokhasadars to eject their ten- 
ants^MAchasas included In co-nnutlng a^ets of 
zamlndari in which thei/ wire situated at Per¬ 
manent^ Settlement—Mokhakas are permanent 
under-tenure of the zamindariand hence estates — 
Otvtl Courts have no jurisdiction. 

Certain ^fokb.asadars filed suits to eject their 
tenants. The mokhasas in-question were situ¬ 
ated in a z \miudari and were not excluded at the 
time of the Permanent Settlement from con¬ 
sideration in computing the assets of the zamim- 
dari in which they were situated., 

Hdd ; they were still held ou a permanent 
under-tenure of the zamiudari and were estate 
within the meaning of S. 3 (2) fe), and therefore 
suits by the Mokhasadar to ejeet their tenants 
were exeludei from tho jurisdiction of the civi 

Courts : 38 Mad. C20, Eel. on. [P 1091 02] 

(c) il/hiras Estates Land Ast, S. 4— Service 

land. 

Section 4 doss not include sjrvioo laud at all. 

[P 1093 01] 

((i) Evlditnce Acf, S. 35— Ttvilor's report on 
rcsuinabllltij of mnkhisas In Milras Presiden.:!/ 

Mr, Taylor’s report about the resa:nability of 
mokhasM iu tho Madras Prosideuey and the 
(lovornm nit order thereon are entitled to great 
weight: A. £. ll. l'>.il IfaZ. 539, Eel. on. 

[P 1092 C 2] 

A. Krishuaswami Aif/ar and P. Bapi' 
rcija —Appellants. 

V. H iitiafos'; and K. Venhitiram i 
Bijti —for Uesiundent. 

Spencer, J. — Those suits were 
brought hyoarbiiu inokhasadara in the 
Kistmx Disfcvicb to ojoot tholr tenants ; 
and tho first question that came up for 
dooisiou at the trial was whether the 
villages in cpiestion were portions of an 
estate witliin tho definition of the 

Madras I'states l-iand Act. Linder S. 3 
of that Act an estate " means 

19i:6 M/137 1S8 


consisting of one or more villages of any of 
the estates specified in Cl. (a) which is h^d on a 
permanent under-tenure. 

The three villages concerned in this 
suit, Goteru, Surampudi and Komara* 
varam are admittedly situated within 
the ambit of the zamindari of Nuzvid. 
They were in existence before the Perma¬ 
nent Settlement of 1802. The District 
Munsif was of opinion that they were 
even more ancient than the zamindari 
in which they are situated. The ques¬ 
tion whether they are held on a per¬ 
manent under-tenure from the zamindar 
must depend on whether the revenue 
from these' mokhasas was taken into 
consideration in computing the assets of 
the zamindari at the time of the Per¬ 
manent Settlement. As the question of 
the civil Court’s jurisdiction over these 
suits has been raised, wo have no alter¬ 
native but to decide it in the?e proceed¬ 
ings even though the question whether 
the land was or was not excluded from 
the assets of the zamindari may re¬ 
semble a question of fact. No Court' 
can confer jurisdiction on itself by 
wrongly deciding facts necessary to be 
proved to determine a question of 
jurisdiction. 


A similar question came up for deci¬ 
sion in Lzhskminarasirdhani v. Veera' 
hhadrudit and it was decided therein 
that certain other mokhasas situated in 
tho same zamindari of Nuzvid were 
part of an estate as defined in S. 3 (e) 
of the Madras Estates Land Act and that 
a suit by a landholder mokhasadar 
against his tenants would lie only in a 
revenue Court. We are informed that 
that decision is at present under appeal 
to His Majesty in Council. In any case 
the question has to be freshly decided in 
those appeals upon the records available 
and on the evidence takon at the trial 


from the Select Committee cu the Afifairs of 
the East India Company which in Appen- 
• contains tho instructions issued 

T? ^ o in the Presidency of 

i^ort St. George for the Pennaneiit Settle¬ 
ment which was cirried oat in ISO^^ 
The Government sat out the object q( 
making the settlement as constitutiui? 
the zamindars proprietors of their res¬ 
pective zamindaries as estates, fixing fel^ 

I^rpetJS 

aWlshmg all uncertainty of tlie 

ID A. 1. R. 1924 Mad. 5S9. - 
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and all disorder and confusion in the 
collections, removing opportunities for 
exaction and collusion and simplifying 
intricacies in the details of the revenue 
business. The Government state in 
para. 17 that th^y have resolved to adopt 
statements of the Oircuit Committee as 
the general standard and in other para¬ 
graphs they announce their intention of 
fixing the assessment, exclusive and in¬ 
dependent of all duties and taxes and 
other collections known as “ Sayer, 
including Abkari or tax on the sale of 
intoxicating liquor, and excluding the 
salt revenue and independently of all 
existing alienated lands, whether exempt 
from the payment of public revenue, 
with or without due authority (the til¬ 
lage maniams, or land held by public and 
private servants in lieu of wages, ex¬ 
cepted). Then in para. 16 they state : 

All <alIowanoes of cauzees and Government 
revenue officers (curnums excepted) heretofore 
paid bv landholders, are to be v added to the 
amount of jumma, and to be provided for by 
Government, under prescribed regulations. 

In para. 25 they state : 

All private lands at-present appropriated by the 
zamindars and other landholders to the sub¬ 
sistence of themselves and families, as "well as all 
lands held by private servants and dependents 
will be considered as forming part of the Sircar 
land, and therewith responsible for the public 

jumma. t 

It may be seen from this that the only 
allowances of revenue officers excepted 
were those of karnams. In Reg. 25 of 
1802, which introduced the Madras Per¬ 
manent Settlement, Karnams were spe¬ 
cially provided for. Under S. 11 they 
could only be removed from their offices 
by a Court of Judicature ; and Reg. 29 of 
1802, which was enacted simultane¬ 
ously, contained a similar provision in 
3. 5. The object of the Government in 
so providing for the village karnams 
apparently was that the services of these 
village officials were necessary after the 
introduction of the Permanent Settle¬ 
ment for Government purposes as well as 
."or those of the zamindar, and they had 
a duty to render to both masters in keep¬ 
ing correct accounts of the cultivation 
and the payment of assessment. / 

The three villages of Goteru, Suram- 
pudi and Komaravaram were held as 
Deshmuks or Deshpandya mokhasas. 
These Deshmuks or Deshpandyas were 
nriginally collectors of levenue under the 
zamindarse. After the Permanent Settle¬ 
ment the Government would naturally 


look only to the zamindar for the realiza¬ 
tion of the revenue due to them and 
would have no necessity to retain any 
officials to collect the revenue for them 
from the cultivators of the land. In 
1860 the Government entered into an 
enquiry whether the mokhasa villages in 
the Masulipatam division of the Kistna 
district were resumable, and in this con¬ 
nexion Mr. Taylor, the Inam Commis¬ 
sioner, sent a report filed as Ex. III. 
He reported that 

these mokhasas, 208- 1/2 in number, were 
grants made by the ancient zamindars -to their 
relations, dependants or caste men and peons. 

He added : 

Some mokhasas are likewise held by Mazum- 
dars and Deshpandies, the former revenue ser¬ 
vants of the zamindars, who have long ceased 
to perform any service. 


His report goes on to refer to the state¬ 
ments prepared by the Circuit Com¬ 
mittee, the Special Commissioner’s report 
on the Permanent Settlement of the 
Nuzvid and Oharamahal zamindaries and 
the statement accompanying it ; and he 
comes finally to the conclusion that the 
contention of the zamindar that the re¬ 
venues of these villages were included in 
the assets of the zemindari was correct. 
He observed that there was no ground 
for classing these mokhasas with lakhiraj 
lands excluded by the sanad. The 
Board of Revenue and -the Government 
agreed with Mr. Taylor, and the question 
of claiming reversionary right to the 

villages was dropped. 

Now Ex, YYYY, referred to in Mr. Tay¬ 
lor’s report, shows these three villages or 
Goteru, Surampudi and 

with their average revenue.Tho total ave 

rage revehue of all these villages for eight 
yetrs comes to pagodas 22,101. fanams 

20 and cash 12-3/8. This 

again in the abstract Ex. 21 (b) unde 

tL head of the Nidadavole Phargana and 

the foot-note states : 

The mohhasa. villages and grants _ being im- 
mpAiatelv under the zamindar and given or re 
”med Xn he pleases are- included in Govern- 

inent collections. 

Exhibits YYYY (l) is a statement of 

receipts of revenue for 
Easli 1205 to 1208, corresponding to 
to 1798. This shows that the averag 
receipt perannum was 909 Madras pagodas, 
and 15 fanams from which a deduction 

of 834 Madras pagodas 

made as payment made by 

to the Siroar leaving seventy five Madras 
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pagodas and 3 fanams as net receipt by 
^he Mirasidai’s per annum. The learned 
TOsferiofe Munsif was of opinion that 
Mr. Taylor made a mistake in thinking 
’that the full value of the mokhasas was 
■included in the Government collections. 
He thinks that the fact that the mo- 
'•‘khasadars retained 75 pagodas as re¬ 
muneration for their offices makes all 
the difference. There is no doubt that 
these 75 pagodas formed the average 
'perquisites of Deshmuka or Deshpandyas 
and that they were service-holders in 
-that respect. But there is nothing on 
Trecord to show what was done with 
these 75 pagodas. If this sum repre- 
-sentod their remuneration for collecting 
revenue, the instructions of the Col¬ 
lectors were not to exclude it from the 
assets because it represented the allow¬ 
ances hitherto paid by tiie landholders 
and in future to bo provided for by 
Government. \n R ijdh Nilmoni Singh 
Deo V. Crovernmeirt (d) Sir Barnes 
Peacock, C. I., of. Bengal, observes that 
Govornraent, would not have allowed 
any portion of their revenue in con¬ 
sideration of private services to ho ren¬ 
dered to the /iOuiindar, and this observa¬ 
tion was ropoited in the judgment of the 
Tudioial Committee in Rajah Nilvioni 
Singh V. Bakranath Stngh (3). 

The lower Courts referring to S. 1 of 
Regulation ‘25 of IS02 have endea¬ 
voured to class those mokhasas under the 
heal of lakhiraj lands i^r other lands 
paying only <iuit rent. Mr. Ramadoss 
nrgued that tlm amount of quit rent 
would include anything less than the 
full assessment and that the amount 
might vary according to the grant. He 
Toforrod us to v, SonU 

Venkanna (0. which was a case of an 
\nan\ oxoludoii from the zoraindari assets 
at tlie time of the Permanent Settlement 
which was oonsequeutly not an estate 
within tim moaning of S. 3 of the Mailras 
Instates r^and Act. This is begging the 
question whioli has to be deoided. 
There is no doiiht that if an agraharam 
or mokhasa is oxoluded from the 
of the zamindari it is not an under- 
tenure ; but fnmi the documents already 
referreil to it is clear that theae mokhaaas 

<9) fPSflrtl irt W. R, 191. 

(3) Ll333)v>Oal. 187 1. 104 H Sar. 335 

(p. ak 

U) [l'U31 94 1.. J. -90 U a W9— 

U913) M. \V. N. TSA 


continued to be part of the zemindari 
estate after the Permanent Settlement 
was brought into force. In Venkata 

Naraslmha Appa Rao Bahadur v. 

Sohkanadri Appa Bow Bahadur (5) the 
Judicial Committee observe that the 
records of the Circuit Committee could 
not affect the rights as between the 
mokhasadar.s and the Zemindar, but they, 
however, agreed with the High Court in 
thinking that they might be good evi¬ 
dence with reference to the system upon 
which the Government claimed to deal 
with the Zemindar’s property, and it is 
that fiuestion that has fallen to ha 
decided in the present cases. As there 
appears to be no doubt that the mo- 
khasas in question owned by the plaintiffs 
in these suits were not excluded at the 
time of the Permanent Settlement Jrom 
consideration in computing the Wssets 
of the zemindari, it follows that they are 
still held on a permanent under-tenure 
of the Nuzvid zemindari and, therefore, 
these suits are ))Y S. 139 of the Madras 
Act I of 1908 excluded from the juris-t 
diction of the civil Courts. It may 
follow incidentally that undec S. G of 
that Act the jiorsons in occupation of 
ryoti lani have aoiuired permanent? 
occupaiicy. hut tliis i^ not f•'r us to 
decide in the i^resent appeals. Nor is ib 
necessary in these proceedings to make 
any pronouncement wliether tl-.e Zemin¬ 
dar has a subsisting right bo -esunae 
those raokhasas seeing that the Zemindar 
is not a party and the point does not 

directlv arise. 

% 

The appeals are allowed! .and the 
decrees of the District Munsif and the 
Subordinate .ludge are reversed and the 
District Munsif will badirectei to return 
the plaints to the plaintiffs for presenta¬ 
tion in a Court having jurisdiction to 
try the ‘^uits. The appellants will get 
their costs from the respondents tiirough- 
out. 

J- ^The same qnesti lu arises 
in all those apj^eaU. 1 agree with the 
judgment just pronoun(?od hy my learned 
brother, hut as we are differing fnsm both 
the lower Courts. I wUl ivld a few 
observations of my own. The leanied 
Distriot Munsif prooeeded on the assump¬ 
tion that Mr. Taylor overlookei the 
that the amount reuined by the mokba- 
sadars as remuneration for thmr 


fi> [ISOil *9 MaA 59-.31 t A. 
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was excludod from the computation 
[e. g., Ex. YYYY (l)] and it was that 
that made all the difference. The 
learned Subordinate Judge agreed with 
this view, namely, that only the jodi 
payable to the Zamindars was taken into 
account in fixing the peishcush. Both 
the Courts seem to have proceeded on 
the view that, because these mokhasa 
villages were probably earlier in date 
than the existence of the zemindari in 
which they are admittedly situated, 
therefore they must necessarily be ex¬ 
cluded from the zemindari and are 
therefore not estates within the mean¬ 
ing of the Madras Estates Land Act. 
It seems to me equally probable that, - 
although these villages may not strictly be 
grants by a zamindar to their relations 
or dependants and all we have to go by 
is tlffc recital in Ex. YYYY (l) that 
these villages have been in existence for 
400 years when the zamindari came into 
existence these villages were adopted so 
to speak by the zemindar as under- 
tenures from him and almost certainly 
with the duty of service attached to 
them on the part of the mokhasadars. 
There is evidence in this case that the 
services required from these mokhasdars 
were Deshmukh. The villages were so 
described in Ex. YYYY (l) 3-°*^ 
mokhasadars are described as Desn- 
pandyas or collectors of revenue under 

the zamindar. 

It seems to me, therefore, that we 
have a case of mokhasa villages practi 
eally in the position of grants of inams 
for personal service, and if that is so, 
Sri Raja Parthasarathi Appa Bao Ba¬ 
hadur V. Secretary of State (6) is autho¬ 
rity for the position that prima facie 
these villages form part of the estate of 
the zamindari and are resumable by the 
zamindar and not by Government.^ This 
is the opinion of Mr. Taylor in the 
proceedings of the Madras Government 
18G0, Ex, III, audit seems tome that 
we ought not lightly to put aside this 
opinion which was adopted by Govern¬ 
ment, Ex, IV, following as it did the 
conclusions of the Circuit Committee. 
The argument on the other side depends 
on the table in Ex. YYYY (1) which 
shows that the total average receipts 
from these three villages were 909 
Madras pagodas p^ a nnum, of which 

^(G) [19131 3« Mad. 620 = 2G M. Xi. J. 39 = 21 
I. C. S71=(1913) M. W. N. 959. 


was the amount paid by the mokhasadars 
to the sircar and the balance 75 pagodas 
is classed under the heading of “ Net 
Receipts by the Mirasidars per annum." 
It is contended by Mr. Ramadoss for the 
respondents in accordance with the 
judgments of the lower Courts that we 
must take 884 pagodas as a favourable- 
rent and, therefore, as outside the opera¬ 
tion of S. 3 (e) of the Madras Estates • 
Land Act. It seems to me to be equally, 
arguable that of the total collection of' 
909 Madras pagodas 834 was the rent 
actually payable in cash and 75 was the 
rent received by or payable to the 
zamindar in kind ; that is to say, that- 
75 pagodas was allowed off the rents in 
respect of the services rendered by the 
mokhasadars. The Circuit Committee 
says that services are not to be excluded. 
See Fifth Report by Firminger, page 174, 
paragraph 16, which are instructions is¬ 
sued by the Madras Government in 
October, 1799, when undertaking the 
Permanent Settlement, and in para¬ 
graph 17 it is stated that it had been , 
resolved to accept the statement of the 
Committee of Circuit as the general 
standard. Reference is made to the foot¬ 
note to Ex. XXI (6), an abstract of the 
revenue collections taken by the Oi^tiit 
Committee, namely, that the mokhasa 
villages and grants being immediately 
under the zamindar and given or re¬ 
sumed when he pleases are included in 
Government (therefore zamindar s; col¬ 
lections. The revenue retained by the 

present mokhasadars after ° 

usual proportion is 8,362 Madras 

pagodas, 17 P. 65 C. That is '3with 
by Mr. Taylor in paragraph 4 of Lx. lii 

^°Thi^ * borne but by the villagevar ac- 

f ounts of the Circuit Committee. 

There seems to us, therefore to be no/ 
.ood reason why Mr. Taylor s Eeport' 
and the Government Order thereo 
which have been frequently referred toj 
and relied on by Courts in thi^s Presi [ 
denoy see for latest example - 

narasimham v. 
not be adopted. The 
the Oireuit Committee took P*;®® 

1780, or 150 years ago. Mr. . 

report was 6-5 years ago. These invest 
gafors and especially the Circuit Com 
mittee were a great deal nearer the 
origin of these zamindaris than we are 
to-day and no doubt information ai all 
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able fco febeni is no longer avail¬ 
able to-day. In my opinion, therefore, 
the greatest weight ought to be given to 
these reports and opinions, and it seems 
to me impossible to say that from the 
fact that 75 Madras pagodas is shown as 
a receipt by the mirasidars, that the 
balance must be taken as favourable rent 
and that the former sum cannot be con¬ 
sidered to be a service rent. S. 4 of the 
Madras Estates Land Act does not in¬ 
clude service land at all. For these 
reasons, I am of opinion that the deci¬ 
sions of both the lower Courts were 
wrong and the appeals must be allowed. 
I agree with the order proposed in this 
behalf by my learned brother. 

Appeals allowed. 

^ A. 1. R. 1926 Madras 1093 

* Devadoss and Waller, JJ. 

{Benumasta) Subbaraju — Plaintiff— 
Appellant. 

V. 

Induhiiri Narayanaraju and others — 
Defendants—Respondents. 

Letters Patent Appeal No. Ill of 1921, 
Decided on 3rd March 1926, from the 
judgment of Madhavan Nair, J., reported 
in A. I. B. 1925 Mad. 321. 

{a) Family settlemmt entered Into in tike hite- 
rests of members—Strong evidence is necessary to 
set It aside. 

When a iamily arrangement is brought about 
in the interests of the members of a family, it 
would require very strong grounds to set it aside 
at the iust:kuce of any one of the parties to the 
41 arrangomoiit. 1-004 0 j] 

s.'t (6) Hindu,'Lair —-Idopffon —Inducements by 
offering sufficient for of aioptor and 

adopt’d dees no^ render the aiop'ion Inoa'id. 

The adoption ot a boy is a religious act and is 
one which is nooassary for the salvation of the 
soul. If a perso»i is asked to adopt a boy by the 
promise of sutllcient moans to maintain himself 
and the boy. th.' adoption induced by such pro¬ 
mise will not nlilitate against the rules of Hindu 
Law g-ovorni ig adoptions. [I' 1004 C 2J 

;}c (c) Hindu Laio — Adoption — Codat^ral 
arrangement between Otloptor and adoptee's na* 
tural father does no/ the adoption tnvatld. 

A propar act when proporly dona should not 
bo declared invalid or set a-^ide by reasons of 
anything which took pUoa not h'tween the oou- 
4 traotiug pirties but between third peisous iuWres* 
tod in the contracting parties. 

An adoption oanuot be declared invalid by 
reasen of a u c »ll »toral arrangement of contract 
entered into botween the adopter and the adop* 
ee*s uatural father, for it weuld do in<saloala5le 


harm to the adopted boy if the adoption is to b& 
declared invalid by reason of any arrangement, 
between persons over whom, he had no control 
{Case law referred to.) [P io95 C 2 P 1096 C 2] 

(d) Contract Act, S. 23 —Compromise in suit 
string that one of the parties should take In adop~ 
tlon a particular boy—Compromise ■ is valid— 
Family settlement—Clause Is not penal with In 
S. 74. 

The plaintiff’s father living in the family of 
of his father-in-iaw and looking after the cultiva¬ 
tion of his pioperties was given a fourth share by 
the three sons of his father-in-law in a partition 
after their father’s death. The sons of -oue of 
the three'sons instituted a suit against the 
plaintiff for the recovery of a portion of 
land on the ground that the granting of a 
share to the plaintiff by their father was 
not binding on them, with, the other mem¬ 
bers of the family as parties. According to the 
terms of a compromise in suit, effected between 
the parties, plaintiff was to adopt the sou of one 
of the defendants within two months from the 
date of compromise and if he did so he was to 
enjoy the entire property which fell to his father’s 
share but on failure to take the boy in adoption 
he was to retain only onc-half of the property. 
The plaintiff failed-to taka the boy in adoption 
and consequently was dispossessed of half the 
properties in execution of the compromise decree. 
In a suit for the recovery of these properties on 
the ground that the compromise is not binding 
on him. 

: that the compromise was a bona tide 
family settlement and not opposed to public 
policy and that the clause in the compromise 
that the plaintiff should retain one-half of the 
properties and give b.ick the other half on failure 
to adopt the boy was not a penal clause. 

[P 1093 C 2 P 1094 C 11 

T. M. Kiishnuswami Aiyar and K, 
Venkalramu Baju ,—for -\ppellant. 

.S. Ftn-aduc’'itn /, P. So^nusundarani and 
V. Suri/anaraymia —for Respondents. 

Devadoss, J.— The appellant’s father 
Appalaraju was taken into the family of 
his fathei 'in-law and he lived with him 
as a member of the family. Appalaraju 
and his three brothers-in-law effected a 
division of the family properties and 
Appalaraju was given one-fourth share 
in them. In 19il Defendants 1 and 2 
herein instituted a suit against thoapi^el- 
lant for the recovery of 9 acres of land 
on the ground that the granting of a 
share of the joint family proi>erty by 
their father was not binding upon theui 
as Appalaraju was not a member of tne 
joint family. To that suit the other 
members of the family were parties. The 
suit was compromised and a raziuama 
decree was passed on 22:nd .January 1922. 
According to the terms of the raj.inama, 
the plaintiff should adopt I'liMumaraju, 
the second son of tho plamtiti u^t |dain- 
tiff in the previous suit} within twj 
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months from the date of therazinama and 
if he did so he should enjoy the entire 
property which fell to his father Appala- 
raju’s share and if he should fail to take 
the boy in adoption he should retain 
only one*half of the 27 and odd acres and 
and the other half should go to the plain¬ 
tiffs. The appellant failed to take the 
boy in adoption and he now sues for the 
recovery of half of the 27 and odd acres 
on the^ground that the razinama is not 
binding on him as it was brought about 
by fraud. The question of fraud is found 
against and the only point that is now 
urged for setting aside the razinama is 
that it is opposed to public policy and, 
therefore, the appellant isjentitled to get 
back the 14 acres of which he was dis¬ 
possessed in execution of the razinama de¬ 
cree. Madhavan Nair, J., held that the 
razinama was a bona fide family settle¬ 
ment and it could not be impeached by 
the appellant. 

The main contention urged on behalf 
of the appellant is that the term as re* 
gards taking the boy in adoption is oppo¬ 
sed to public policy as no one can be 
compelled to make an adoption and any 
consideration paid for taking a boy in 
adoption is illegal and opposed to the 
Hindu Law. The admitted facts are, the 
appellant's father Appa/araju was the 
son-in-law of Subbaraju. He belonged^ to 
a different family and on his marrying 
the daughter of Subbaraju he was asked 
to live in the family and look after the 
cultivation. It is immaterial to consider 
now whether Appalaraju brought the 
properties of his own family and made 
them part of his joint family property. 
After the death of Subbaraju '-the three 
sons effected a division of the family pro¬ 
perty and gave Appalaraju a fourth share. 
The grandson by one of the three sons of 
Subbaraju attacked the "arrangement on 
the ground that their father had no right 
to give away a portion of the family pro¬ 
perty to a stranger of the family and the 
other members of the family supported 
the contention of the plaintiffs. In order 
to bring about peace in the family and 
in order to prevent further litigation and 
loss, arbitrators settled the disputes bet¬ 
ween the parties in a way which was 
considered satisfactory to all of them. 

If the suit went against the present 
plaintiff (the 1st defendant in the suit 
of 1911) he would have lost not only the 
9 aoies claimed by the plaintiffs in their 
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suit but the 18 and odd acres which rei 
presented the share of the two brothers- 
in-law of Appalaraju. The appellant wae 
allowed to retain all the properties that' 
were given to his father by his maternal 
uncles on condition that he should adopt 
the second son of the 1st plaintiff within, 
two months and if he did so all the pro¬ 
perty which 'fell to the share of. 
Appalaraju should be enjoyed as joint 
family property of the plaintiff and his; 
adopted son and that if he failed to do sa 
half of the property in ^his possession 
should be delivered to the plaintiffs. 
When an arrangement of this kind is 
brought about in theunfeerest of the mem¬ 
bers of a family, it would require very 
strong grounds to set it aside at the in¬ 
stance of any one of the parties to the 
arrangement. 

The appellant was childless 
time. His wife is a daughter of 
the sons of Subbaraju. As he was child¬ 
less he would have naturally liked to 
adopt some boy and Defendants 2 to 7 
wished that the appellant should adopt 
one of the sons of the family so that the 
appellant might remin in the family and 
that his line should be perpetuated with¬ 
out in any way disturbing the peace of 
family. Oan it be said in those circum-^ 
stances that the arrangement was illegal^ 
and one that was opposed to public- 
policy ? It is argued by Mr. T, M. 
Krishnaswami Aiyar for the appellant^ 
that an adoption should be a voluntary, 
act, that no person should be forced or 
coerced into making an adoption, andi 
that no inducement should be held out 
for making an adoption. The adoption 
of a boy is a religious act aud is one 
which is necessary for the salvation of 
the soul. If a person is induced to do 
what is necessary for his salvation and 
the salvation of his ancestors, could his 
act be considered illegal ? If a person 
is asked to adopt a boy by the promise 
of sufficient means to maintain himseli 
and'tha boy, I do not think that the 
adoption induced by such promise 
be invalid, or would militate agamst the 
rules of Hindu Law governing aaopbions. 
If an inducement is made to a man t 
adopt a boy whom he could not adopt 
or whose adoption would be of no avail 
bo'i him the’matter would be different. 
But where the boy suggested is a proper- 
person to be adopted, any proper i^uce 
meat to him would not invalidate the^ 
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adoption. It is well settled that if a 
person promises to settle some property 
or give a sum of money on condition or 
in case that the other person marries the 
promisor’s daughter or any girl in whom 
he is interested not only would the 
marriage be valid but the promisee 
would be entitled to enforce against 
the promisor the promise whereby he 
was induced to marry the girl. This 
principle is stated by Lord Chancel¬ 
lor Lyndhurst in^Hammersley v. De 
Biel (1). £/ 

The principle of law^t least of equity, is this— 
that if a party holds ont an inducement to 
another to celebrate a marriage and holds them 
out deliberately and plainly, and the other party 
consents, and celebrates the marriage in conse¬ 
quence of them, if he had good reason to expect 
that it was intended that he should have the 
benefit of the proposal which was so held out. u 
Court of Equity will take care that he is not 
disappointed, and will give eflect to the proposal. 

The promise to settle some property or 
to give a certain sum of money on the 
promisee marrying a particular indivi¬ 
dual is enforceable in law both in 
England and in India. It is difficult to 
see why an adoption which takes place 
by reason of a promise to pay a certain 
sum of money or settle some property on 
the adoper is opposed to public policy. 
As observed by Chandavarkar, J., in 
Shri Sitaram Pandit v. Skri Harihar 
Pandit (2). 

A boy is adopted by a souless Hindu for per* 
potuating his line ; paying off his dues to his 
ancestors, keeping up his name, and securing for 
him and his ancestors a place in heaven. These 
ure sacred purposes according to the Hiudu 
Shastras. 

That being the object of an adoption, 
au inducement to a man to adopt a 
proper boy is not an impro|>er or au 
illegal act, and au adoption taking place 
under an inducement is not invalid. 

What is urged before us is that it 
restrains the plaintiff-appellant from 
adopting whomsoever he liked and such 
a restraint is improper. There was no 
restraint on the appellant’s adopting 
anybody before the raainama was en¬ 
tered into. It was only for the sake of 
the peaoe of the family and for the bene* 
tit of the appellant that he was asked 
to take the second son of the 1st plain* 
tiff in adoption. It was oi^en to him to 
have refus^ to oonsent to such a oondi* 
tion in which case the plaintiffs in that 

U)T£54aTTii cu a f. sa. 
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suit might have succeeded in getting a 
decree in their favour. It cannot, 
therefore, be said that the appellant’s 
discretion was fettered by any arrange¬ 
ment as that evidenced in the razinama. 

Great reliance is placed upon Eshan 
KisJiar Acharjee v. HarisK Chandr. 
Choiodhry (3) for the position that no 
consideration should be given for taking 
a boy in adoption and that taking a^ boy 
in adoption for a consideration paid ^ to 
the father would make the adoption 
invalid. In that case it was held that - 

Au adoption of a son after payment of price is 
not recognized in the present, the Kali Yuga. 
The only adoption now recogniiied is that of 
the dattaka son, or son given. A contract to 
give a son in adoption, in consideration of an 
annual allowance to the natural parents is void 
under S. 23 of Act IX of 1872, inasmuch as the 
contract, if carried out, would involve au injury 
to the person and property of the adopted son, 
aud would defeat the provisions of the Hindu 
Law. 

The plaintiffs therein wanted to en¬ 
force a contract which was entered into 
at the time when the boy was given in 
adoption. The adoption itself was not 
declared invalid, but it was held that the 
plaintiffs could not sue on the contract. 
An adoption cannot be declared invalid 
by reason of any collateral arrangement 
of contract entered into between the 
adopter and the aJoptee’s natural father, 
for^t would do ircalculubla harm to the 
adopted boy if the adoption is to bet 
declared invalid by reason of any ar-| 
rangement between versons over whom 
he had no control. By adoption the 
adopted boy lobes bis rights in the 
natural family and ii the adoption is 
declared invalid be could not aoqaire 
any rights in the adoptive family, and 
it would not be proper to visit on the 
adopted boy the sins of the natural 
father and the adoptive father, for the 
adoptee in the dattaka form is a minor 
and is not in a position to have a say in 
the matter of the arrangement between 
them. It is upon this principle that a 
boy who it taken in adoption under au 
agreement which is unenforoeable in 
law is held good and the arrangement is 
oonaidered to be collateral. If the 
adoption is otherwise good, that is to 
ny. if the adoptor could make a valid 
adoption, if the .'idopted Ixsy was a |«o- 
person and if the oeremeway of 
a^ption wa« projierly performed, it U 

t3)llst4} U ii. UH.App.4i. -- 
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opposed to natural justice that the dop- 
tion should be set aside for anything 
which preceded the adoption. 

In Murugappa Chetty v. Nagappa 
Ghetty (4) it was held that the receipt of 
money by the natural father in con- 
siderabion of giving his son and the pay¬ 
ment of such by the adoptive father 
though illegal and opposed to public 
policy, do not make the adoption invalid, 
as the gift and acceptance of the boy is-* 
a distinct transaction clearly separable 
from the illegal agreement and payment. 
Such payment has not the effect of 
converting the adoption into an “affilia¬ 
tion by sale, a form now obsolete.” 
Mr. Justice Subramania Aiyar, who deli¬ 
vered the judgment in that case, referred 
to the praitice which prevailed among 
a certain class of people of taking money 
consideration for giving a boy in adop¬ 
tion, In every case of adoption the 
natural father expects some benefit for 
himself or for his son and nobody would 
think of giving a boy in adoption to a 
pauper. Mercenary consideration enters 
into most transactions like adoption and 
marriage, and the adoption or marriage 
is not rendered invalid merely because 
persons other than the contracting par¬ 
ties or persons interested in them have 
a mercenary motive. What the law 
refuses to recognize is the conbractyor 
agreement whereby third persons who 
are not parties to the transaction try to 
acquire monetary benefit by. promoting 
it. 

Even the adoption of an only son has 
now been held to be valid, however 
reprehensible that may be, according to 
the strict mentions of Hindu jurists. 
The Oourb always try to give effect to an 
arrangement which is irrevocable and 
are very reluctant to set aside such an 
arrangement, unless the arrangement 
itself is illegal or opposed to public policy. 
In Yenhata Krishnayya, v. Jjakshmi 
Nccrayana (5) it was held that, although 
a marriage when performed in the Asura 
form is valid, an agreement to pay to 
the father any consideration for such 
marriage is not valid and the money 
cannot be recovered by a suit. If the 
money had boon paid and the marriage 
solemnized, the money could not be 
recovered. In Devarai/^ n v. Mniliura" 

" (4) [1905] 29 Mad. IGl—16 M. JU. J. 22. 

(5) [1908] 32 Mad. 185=3 I. C. 561=18 M. L. 

J. 403 (F. B.). 


man (6) it was held an arrangement 
between A and B that B*s daughter shall 
marry A*s son and that, if she fails ta 
do so, B shall pay a sum of money to A, 
is opposed to public policy and void 
under S. 23, Indian Contract Act. These 
cases illustrate the principle that' a 
proper act when properly done should 
not be declared invalid or set aside by 
reason of anything which took place not 
between the contracting parties, but 
between third persons interested in the 
contracting parties. 


The next contention urged is that 
the clause in the razinama is a penal 
clause and, therefore, should be relieved 
against. The clause is : 

If for any reason if the 1st defendant should 
fail to make an adoption in the said manner, 
the 1st defendant should enjoy as rightful owner 
only one-half out of the entire property men¬ 
tioned in the plaint schedule, that is, acres 27*79- 
1/2 and the house according to good and bad 
qualities, that the 1st defendant should deliver 
possession of the remaining half of the property 
to the plaintiffs for being enjoyed by them. 

The appallanfc if he failed in the suit 
of 1911, would have losfc the whole of his 
property. By the agreement he was 
allowed to retain the whole of the pro¬ 
party if he adopted the boy. By ado^ 
ting the boy the appellant’s share would 
be one-half of 27 odd acres as the adop¬ 
tive son would be entitled to an equa 
share and by not adopting the boy is 
share is not taken away. Itistonis 
advantage to make an adoption and it 
he adopted the particular boy he would 
get for the boy half the suit property. 
Whether ho makes an adoption or not 

the share to which he would be entitled 

would be the same. It is, therefor , 
not easy to conceive how the clause 
could be said to be a peual clause. 

It is next urged that the plaintiff if 
he succeeded would be only entitled to 
one third of 29-79 acres and his share 
being one-half nearly 14 acres if the 
adoption did not take place the oi&nse 
should be considered a penal clause, as 
already pointed out it was a family 
arrangement and it must have been con 
sidered an equitable arrangmenfc at fide 
time. It is suggested that for costs and 
other reliefs 5 acres more were arranged 
to be given to the plaintiffs m case the 
adoption did not take place, and as we 
have no materials before us a9_ tQ_why_? 

(6) [19121 37 Mad. ^3=24 M. L. J. 310—18 
I. O. 515=(1913) M. W. N. 200. 
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mord acres were to go to tha plaintiffs 
in the suit in case the adoption did not 
take place, we cannot consider the con¬ 
tention and family arrangement such as 
this should not be lightly upset. We 
concur in the reasoning of the learned 
Judge and the conclusion he arrives at, 
namely, that this is an equitable ar¬ 
rangement. There was no conflict bet¬ 
ween duty and interest in this case. 
On the other hand, the appellant of his 
own free will consented to make the 
adoption and in order to benefit the boy 
to be taken in adoption the plaintiffs 
agreed to allow him to retain the pro¬ 
perty in the suit and if he did not 
make the adoption he was to lose the 
advantage which was promised to him. 

In the result the appeal fails and is 
dismissed with costs of Respondents 
1 and 2. ‘ 


Waller, J, —There is, to my mind, 
nothing that is contrary to public policy 
in the agreement which was intended to 
settle a family dispute. It cannot be 
said that the appellant was either in¬ 
duced or forced by it to make an adop¬ 
tion. If he adopted he took half the 
property and the adopted son took the 
other half. If he failed to adopt, he 
still took half the property. Whichever 
course he follbwed, the result was, as 
far as he was concerned, the same. He 
gained no more by adopting than he did 
refusing to adopt. There was, there- 
fare, no improper inducement to adopt, 
lo lost nothing by not adopting. There 
vas therefore, no penalty for his failure 
tt do so. 1 agree that the appeal must 
bt dismissed with costs of Respondents 
1 and 2, 

Appeal dismissed. 
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Devadoss and Waller, JJ. 

{lammahoifiYK^ Ramadas —Accused— 
Patiioner, In re. 

Oiminal Rivision No. 536 and Crimi¬ 
nal lavision Petition No. 450 of 1925, 
Deoiled on 1st February 1925, from the 
iudguenfc of the Sub-Divl. Mag., 
iNaraturaopet, in 0. 0. No. 12 of 1925. 

Ma^a’i Forest det (1882), S. 21 (d)—“Permits 
caWl^ of cattle is not guilty 

inerely, because his cattle trespassed^Absence of 
e-eason^Ue cause on htspart to prevent attle 


trespassing must be proved—When absence of 
reasonable care Is proved^ onus is on ov)ne(r to 

prove that he took reasonable care, 

A person certainly * cannot be said to prmit 
cattle to trespass into a reserve forest, unleas he 
knows that such trespass is likely to be commit¬ 
ted and neglects, with such knowledge, to take 
measures to prevent it. The essence of the 
offence consists either in misfeasance, as in the 
case of one wilfully pasturing cattle, or in a 
malfeasance as in his neglecting to take proper 
measures to prevent the cattle trespassing in 
circumstances from which it may reasonably be 
inferred that such trespass might have been 
foreseen or known as the probable consequences 
of his negligence. The owner of the cattle 
cannot be found guilty merely because his 
cattle were found in the reserve forest. Eut 
it is not necessary that there should be an overt 
act on his part to make him guilty. ^ 

The onus of proving that he did not permit 
his cattle is not upon the owner. In every case 
it is for the Magistrate who tries the case to 
find on the evidence whether the aocu^d by 
some act or omission or by negligen'ce allowed 
or permitted the trespass, and if from the pro¬ 
secution evidence he could presume that the 
owner failed to take such care as a prudent 
owner is expected to take, then the onus of 
proof that he took all reasonable care to prevent 
cattle trespassing, or that the trespass 
spite of his care, or against his orders, would be 
on the owner. [P. 1098, G. 1, 2, P. 1099, C. 1] 

B. Jagannathadoss —for Petitioner, 

Adams —for the Crown. 

Order.—The petitioner was convic¬ 
ted under S. 21 (d) of the Forest Act 5 of 
1882 and sentenced to pay a fine of 
Rs. 200. His appeal to the Sessions 
Judge of Guntur was rejected on the 
ground that no appeal lay against the 
conviction in a summary trial, when 
the tine did not exceed Rs. 200. The 
petitioner has preferred this revision 
petition. 

The contention on behalf of the peti¬ 
tioner is that the Deputy Magistrate has 
not correctly applied the law to the 
facts of the case and that the mere find¬ 
ing of the petitioner’s flock of goats 
grazing within the forest reserve would 
not by itself make the owners of the 
goats punishable under S. 21 (d). Under 
that section “any person who pastures 
cattle or permits cattle to ' trespass*'is 
punishable with imprisonment for six 
months or with fine which may extend 
to Rs. 500 or with both. The statement 
of the law in paragraph 4 of the 
Deputy Magistrate’s judgment, 

1 hold that, as the rightful owner of the flock, 
the accused is responsible for its action and that 
his paid servants or agents oannot be solely 
taken to task. The word *p6rmlt' us^d in the 
section has to be interpreted in ita broadest 
sense and includes all the acts whioh« theugh 
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done without his explicit orders, are such as to 
be guarded against 

is nob corract. The expression “per¬ 
mits his cabbie to trespass” means some¬ 
thing 'more than the cattle crespassing 
within the ' forest reserve. In order to 
make the owner liable, there must be 
something more than the mere finding of 
his cattle within the forest reserve. If 
the owner, knowing that the cattle 
would trespass into the forest reserve, 
neglects to take proper care of his 
cattle, or knowing that his servants 
would take the cattle to the reserved 
forest, does not forbid them from doing 
it, or knowing that his servants might 
bake his cattle to the reserved forest 
conniyes at it, then he might be said to 
permit the cattle bo trespass ; bub where 
without his knowledge, or against his 
orders, his 'servants allow cattle to tres¬ 
pass into the forest reserve, he cannot be 
held bo be guilty. In this case it is a 
question of fact whether from the 
circumstances the Magistrate as a judge 
of fact, can come to the conclusion that 
the accused by his act or by his negli¬ 
gence permitted or allowed his cattle to 
trespass into the forest reserve. 

If the law is as stated by the Magis¬ 
trate, then the owner of cattle would be 
liable even if his enemy, without his 
knowledge, or his servant, in spite of 
his orders, drives his cattle into the 
forest reserve. The law has been 
correctly stated by Muthuswami Iyer, 
and Brandib, JJ., in In re Uthanlevara 
\Vathiar{l) as follows : 

I A person certainly cannot be said to permit 
jCattle to trespass into a reserve forest, unless lie 
knows that such trespass is likely to be oommit- 
I ted and neglects, with such knowledge, to take 
imeasures to prevent it. The essence of the 
, offence consists either in a misfeasance, as in the 
icase of one wilfully pasturing cattle, or in a 
.malfeasance as in hla neglecting to take proper 
.measures to prevent the cattle trespassing in 
jcircumstances from which it may reasonably be 
; inferred that such trespass might have been 
foreseen or known as the probable consequences 
of his negligence. 

In Queen-Empress v. Krishnayi/an (2) 
all that the prosecution proved was that 
tho defendant’s cattle were found in a 
reserve. It was held that the accused 
was not liable. The decision, therefore, 
is correct, bub, with great respect, we 
are unable to agree with bhe^ observation 
of the learned Judge that “the ’owner 
can n ot be held liable unless som a _qy 0 r b 

(1) 1 Weir 762. 

(2) [1892] 15 Mad. 156. 


act of his be proved,** It is not neces*f 
sary that there should be any overt act.l 
Omission to take reasonable preoautionf 
against trespass, knowing or having reasonf 
to believe that cattle would trespasaf 
into the forest reserve, would amount to 
permitting cattle to trespass within the 
meaning of S. 21 (d). 

The learned Public Prosecutor relies- 
upon Hex v. Almon (3), and contends that 
it is for the accused to show that there 
was no negligence on his part or that his- 
servants acted contrary to his orders and. 
that in the absence of such evidence the- 
master is liable criminally for the acts 
of his servants and in that case tho 
defendant was convicted for publishing, 
a libel (Junius’s Letters), in one of the. 
magazines called “The London Museum** 
which was bought at his shop and even 
professed to be -printed for him. Lord. 
Mansfield stated the law thus : 

That proof of a public exposing to sale and 
selling, at his shop by his servant, was prima 
faoie suflScient; and must stand till oontradioted 
or explained, or exculpated by some other evi¬ 
dence ; and if not contradicted, explained, or 
exculpated, would bo iu point of evidence suffi- 
biant or tantamount to conclusive. Mr, Mack- 
worth’s doubt seemed to be “whether the evidence 


IS sufficient to convict the defendant,^ in case 
I believed it to be true,”" And in this sense I 
iswered it. Prima faoie it is good, and r^ 
ains so till answered. If it is believed ana 
mains unanswered, it bacoihes conclusive, ft 
be sufficient in point of law and tbe jurymen 
liaves it, he is bound in conscience to give nis 
irdict according to.it. ^ ^ 

This case has no application to tw 
’esent. Thera the libellous publication 
as sold in the defendant's shop ani 
irporbed to have been printed for hm- 
i was open to him to prove that era 
,le was without his knowledge and bhk& 
10 printing was done either contrary 
ibis orders or without his knowledge, 
he Libel Act of 1843, 6 and 7 'Sia- 
h. 96, S. 7, has made it clear that 

it should be competent to such a dofendart to 
ove that such a publication was made witiout 
g authoritv, consent, or knowledge, andGhat 
10 said publication did not arise from wait ot 

le care or caution on his part. ^ 

In the case of cattle trespassing wunm 
le forest reserve, the owner ma? ha 
dies away from the reserve, and it can 
3 t be said that the onus is upon hm to 
[•ove that it was done without ms 
ithority or knowledge. In ever 
, is for the Magistrate who trie tne 
tse to find on the evidence whetbar the 
jcused by some act or omission ^ —hy 
[1770] 6 Bur. 2686. 
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nsgligonoe allowed or permifcfeed the 
trespass. If from the evidence on the 
side of the prosecution, the Coiftt could 
presume that the defendant, by his 
omission to take such reasonable care as 
the owner of cattle should take, allowed 
hia cattle to trespass or knowing that 
the oattle would trespass failed to take 
such care as every prudent owner of 
cattle is expected to take, a prima facie 
case would befmade out. Then the onus 
of proof that he took all reasonable care 
to prevent oattle trespassing, or that 
the trespass was in spite of his care^ or 
lagainst his orders, would be upon him. 
If he fails to make out that, he should 
be held to be guilty. But the prosecu¬ 
tion cannot succeed, by merely showing 
that a man’s oattle was found within the 

forest reserve, . 

In this case, inasmuch as the Magis¬ 
trate erred with regard to the statement 
of the law and convicted the accused 
without recording a finding that he either 
wilfully or negligently permitted the 
trespass or failed to take such care as 
would be necessary to prevent cattle 
trespassing into the forest reserve, the 
conviction cannot stand. We, therefore, 
set aside the conviction and direct that 
the accused be re-tried and the case 
disposed of according to law. The fine, 
if paid, will be refunded to the 

X^etitioner. 

Be'trial ordered. 
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Spencer and Ramesam, JJ. 

Ponnaia and others—Plaintiffs—Appel- 


the land was not needed for a public purpose: 

Wtjevesekara v.rFesthig, 1919 A. C. 646, Foil, 

^ [P. 1100, C. II 

^ (6) Land Acquisition Act (1894), S. 6 (^IK 
Provt$o^Payme7tt of a particle only frbm pwllc- 
revenues Is not sufficient compliance—Contrl- 
hiitions from private IndivlduaXs through public 
bodies may became part of public revenue—Money 
paid by private indlvldu^ Into public treasury 
for being paid as compensation money dots “not 
become public revenue. 

The Legislature, when, they provided that a 
part of the compensation should be paid faoni. 
public revenues, did not mean that this condition; 
would be satisfied by payment of a particle, e.g.^ 
one anna in Rs. 5,985 : Chatterton v. Cave, (1878) 
3 A. C. 483, Bel, on. 


Government, or a Local Body like the District 
Board: might receive contributions from private 
individuals and might spend the same upon 
public purposes, and such gratuitous contribu» 
tions may be included in and become part of the 
public revenues under S. 6. But when money 
is paid into a Government Treasury by the 
hand of one private individual for the purpose of 
being used as compensation to be paid for the 
acquisition of land and after passing intact 
through the Treasury is paid out into the hand 
of another private individual it cannot with any 
accuracy be described as becoming part of the 
public revenues. Government has no absolute 
disposing power over it. Such money is nob 
revenue due to Government on any land, nor iS' 
it anv cess, tax, duty, custom or other due 

recoverable under Act 2 of 1864. 

[P, 1100, C 1 2. P. 1103, C. 23 

(c) Land Acquisition Act (1804), S, 6 
Proceedings ^lot bona fide for public purpose- 
provisions not complied u'lth strictly—Pro- 
fii>pd!nn& do not create valid title to the land 


acquired. ... 

if the provisions, of the Laud Acquisition Act 
are not strictly complied with, but are made a 
cloak for attempting to obtain a transfer of an 
indefeasible title under the guise of a publio 
purpose, the proceedings do not operate towards 
the creation of a valid title to .the land in 
Government: 18 Cal. 09 (P. C.), Foil. 

iP. 1103, C. 2, P. 1104, C. 11 

S. Srhiivasa Aiyangar and V. Rama” 
swami Aiyar —for Appellants. 

Oovt. Pleader —for Respondent. 


lants. 


V. 


Secretary of Siafe—Defendant—Res- 
Xiondent. 

Appeal No. 16“) of 1923, Decided on 
I6th April 1926, from the decree of the 
Sub-J., Sivaganga, in O. S. No. 64 of 

1992. 

(a) Land Acquisition Act (1804), S. 6— P%tb- 
Ifo under Cl. (3) fji ‘Coh- 

elusive. 

The construction of a public road^is prime 
taoia a public purpose. Under S. (6). Cl. (3) the 
declaration in the Gaaette is conclusive evidence 
of the fact that the road is requited for a public 
nutpcse and after such a declaration it is not 
open to’ the o>vuer to contend in any Court that 


Order.—This suit was brought against 
Government to obtain a deolaratiou that 
the acquisition of the plaintiff’s lauds for 
the ostensible purpose of making a new 
road between Kallal and Managiri in the 
Bamnad district was illegal, void and not 
binding on the plaintiffs. It is contended 
on behalf of the plaintiff who are appel¬ 
lants before us. that the land acquisition 
proceedings were not valid and bona fide, 
but were undertaken at the instigation of 
one Earuppan Chetty, with whom the 
plaintiffs had a dispute at law as to the 
ownership of the land in question, in 
order, by indirect means, to deprive them 
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of the lands ; that there was no necessity 
for diverting the course of the existing 
road instead of repairing it; and that the 
contribution from provincial revenues of 
one anna out of the total sum of 
Es. 0,985 required for the acquisition was 
an indication of the illusory character of 
the object for which the provisions of the 
Act have been made use of. 

Mr. S, Srinivasa Aiyangar conceded 
• that the construction of a public -road 
jwas prima facie a public purpose, but he 
he argued that the provision S. 6 of Act 
I of 189 i, that the compensation should 
be paid wholly or purely out of public 
revenues, was intended to be a test of the 
good faith of Government and that a pay 
ment of about 1/90,000 part of the 
amount was not a real and bona fide 
compliance with the terms of the section. 
He could not contend that the land was 
not needed for a i^ublic purpose because 
S. 6, Cl. (3) enacts that the declaration 
in the Gazette is conclusive evidence of 
the fact, and it was held by the Privy 
Council in Wijevesekara v. Festing (l) 
that, after such a declaration, it was not 
open to the owner to contend in any 
Court that the land was not needed for a 
public purpose. The amending Act 38 
of 1923, passed after the institution of 
this suit, contains an additional safeguard 
that any person interested in any land 
which has been notified may present an 
objection in writing to the Collector, 
upon which an enquiry has to be made 
and tlie case reported to the Local Gov* 
ernment, whose decision upon the objec¬ 
tion shall be final. The Subordinate 
Judge, who tried the suit, held upon tlie 
first issue that the Act did not require 
that a substantial part of the compensa* 
tion should come out of public revenues 
and that, no matter how small the con¬ 
tribution might be, the requirements of 
S. 6 would be satisfied. We are unable 
to accept this as a correct view of the 
law. We consider that the Legis¬ 
lature, when tliey provided that a part of 
the comj)ensation should be paid from 
public revenue?, did not mean that this 
'condition would bo satisfied by payment 
of a particle. In GhiMerton v. Gave (2) 
(a coijyriglit case) the House of Lords 
were averse to putting such an interpre- 

(1) flULOJ A. o. Giu—B8 li/ JT'P. O. 52=121 
t. T. 1. 

(2) [1878] 3 A. C. 483=47 L. J. C. P. 545 
=38 L. T. 397=26 W. R. 498. 


tation on the words or part thereof 
occurring in the Dramatic Copyright Aot» 
3 and 4 (rf William IV, as would make a 
part to mean a particle. Their Lordships 
observed that the words in the statute 
must receive a reasonable construction 
and were to be treated as implying some 
part that was substantial and material. 
We think that the Legislature, when 
they passed the Land Acquisition Act, 
did not intend that owners should be 
deprived of their ownership by a mere 
device of private persons employing the 
Act for private ends or for the gratili* 
cation of private spite or malice. 

The Government Pleader informed us 
that the defendant was prepared to prove 
that a substantial ccntribution was made 
towards the cost of the new road and 
that it was paid into the public 
Treasury for that purpose. He referred 
us to Ex. 1, which is a proceeding of the 
Collector directing the Tahsildar to 
collect the full amount of melwaram 
compensation from the Chetty, which 
may or may not be evidence that the 
sum that represented the reduction of 
peishkusb due by the Sivaganga Estate 
to Government was collected from a 
private person and paid into the public 
reveOiUes. Mr. Srinivasa Aiyangar was 
not prepared to deny that Government 
or a Local Body, like the District Board, 
might receive contributions from iDrivate 
individuals and might spend the same 
upon i-jublic purposes such as hospitals, 
sehools or roads. Such gratuitous 
contributions may be included in and 
become part of the public revenues. S. b 
itself makes mention of funds controlled 
or managed by a local authority. In 

V eeraragavachariar v. Secretary of 

State (3) in which the legality of certain 
land acquisition proceedings 7^9 ques¬ 
tioned in second appeal before Devadoss, 
J., there was a finding of fact that the 
cost of acquiring a site for Panchamas 
houses was met out of public revenues. 
In the present case, no Government 
official has been examined as a witness 
to prove from what source the costs oI 
acquisition was met, and whether any 
money was collected from private soiirces 
and paid into the treasury, and. if so. 
upon what terms the money was made 
over to Government, and whether i 
became the money of Government 
their f^omnlete^on trol to be exp ended_aa 
'' (3) A, I. R. 1925 .Mad. S37. 
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<ihey mighb deatu di: oq a pablio purpose 
Quoh A3 tbab of improving a public 
oommunioafcion by making a frash align- 
inenb of an exisbing road. 

Asbhe lower Courb dismissed bhe plain- 
bifl's* suit upon a teohnioal poinb which 
did nob complebely answer bheir conben- 
bion bhab bhe aoq.uisibion was illegal, 
bhe Subordinaba Judge will be directed to 
take such fresh evidence as either side 
may adduce bo prove bhab bhe compensa¬ 
tion paid in this case came wholly or 
partly out of public revenues, the allega¬ 
tion of the plaintiffs being that bhe 
Ohetbies kept the money required for the 
cost of acquisition with themselves, and 
the allegation of the defendant being that 
a fund was raised for a public purpose, 
which became part of bhe public revenues 
and was under bhe control either of bhe 
District Oollecbor or the District Board. 
The Subordinate Judge will return his 
finding upon this poinb together with bhe 
evidence recorded by him wibhin one 
month after bhe re-opening of this Court 
after bhe summer vacation ; and the 
parties will be at liberty to file objections 
to the said finding wibhin ten days after 
notice of the return of bhe same shall 
have been posted up in this Court. 

In compliance with the order con¬ 
tained in bhe above judgment the 
Subordinate Judge of Sivaganga submitted 
bhe following : 

Finding .—The issue ou which a find¬ 
ing has been ordered by the High Courb 
to be submitted is ; 

Wh 3 th:>r th? paid iu this case 

came wholly or partly out of public reveuuas. 

The precise points to be determined 
have been indicated in the order of their 
Lordships and the respective case of bhe 
parties have also i>oen stated in it. As 
regards the former, they have been indi¬ 
cated in the following sentences. (Here 
bhe relevant portions from bheir Lord- 
3 hip*s judgment were quoted and then, 
after stating the facts the lower Court 
continued.) It has been argued on behalf 
of bhe plaintiffs that the defendant’s case 
at the time of the original trial of this 
suit was only that the oonbribubiou of 
one auna ordered by the Government 
to be made from the provincial funds 
was a sufficient compliance with the 
proviso in S. 6 of the Land Acquisition 
Act, a^d that th* present case that the 
amoun,t paid by Karuppan Ghetty into 


bhe treasury for the purpose of bein^ 
paid as compensation for the lands 
acquired was a contribution received by 
Government for a public purpose, and was 
under their control, is an afterthought. 
The learned vakil for the defendant has 
referred to para. 4 of the defendant's 
written statement and urged that 
the present case was put forward 
iu that paragraph, but was not 
availed of because my learned predeces¬ 
ser who disposed of the suit, was of 
opinion that bhe contribution of one anna 
was sufficient. Whether it was origin¬ 
ally the defendant’s case or not, the 
present contention of the defendant, that 
bhe amount paid by Karuppan Chebty 
into bhe treasury was a contribution made 
by him and received by Government for 
a public purpose and was under their 
control, has been allowed by bheir Lord- 
ships cf the High Court to be raised, and 
I have been asked to try whether it i& 
true. Therefore it is unnecessary for me 
to consider whether it formed part of 
the defendant’s case as put forward 
originally in this Court. 

Going now to the question to be 
decided, it is seen from Ex. II-B that 
the amount of compensation payable to 
the owners of bhe kudivaram in the lands 
bo be acquired for bhe road iu question 
was paid by Karuppan Ghetty into the 
Tiruppabur Sub-Treasury on 14th Novem¬ 
ber 1921, before the notification was 
published in the Gazette, and from 
Exs. II-E and II-F that the amount 
payable to the Sivaganga Zemindari as 
compensation for the melvaram was 
paid by him into the same treasury on 
lObh April 1922 and 2nd June 1922. 
From all these documents themselves] 
it may bo held that the allegation of the 
plaintiffs, that the Ghetties kept the 
money required for the cost of acquisi¬ 
tion themselves, is not true, and that 
the cost of acquisition was met with 
the amounts paid into the treasury 
by Karuppan Chatty, The learned vakil 
for bhe plaintiffs has, however, main¬ 
tained that the issue cannot be dedicated 
against them and in favour of defendant 
on those facts alone and argued that she 
petition of Karuppan Ghetty, Ex. B, it¬ 
self saying that he has bound himself to 

j , _ construct the road 

at hia cost and had given an agreement 
in writing that he would pay the full 

value of Mie lands plus 15 per cent, to 
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^fche owners and agreed to abide by the If the question of the bona fides of 


valuation arrived at by the Estate Oollec- 
tor .and the letter of the Estate Collector, 
Ex. VI, stating that subscriptions 
had been collected to the extent of 
nearly two lakhs of rupees from Karuppan 
Ohetty and those resident in and round 
Kallal for constructing the road excend- 
ing from Paganeri tc Kallal and Managiri 
-and that the fund of two lakhs of rupees 
not having been oven alleged to have 
been paid into the treasury and placed 
at the absolute disposal of the Govern¬ 
ment by Karuppan Ohetty, it should be 
held that the fund raised for the pui’iDOsa 
of the acquisition in question was in 
fact kept by Karuppan Ohetty himself 
and not placed under the disposal of the 
Government, and that the circumstances 
that ha paid the amount into the trea¬ 
sury for being paid out to the owners of 
■the kudivaram would not justify the 
■conclusion that it was a contribution 
made by him for the purpose of the 
acquisition and was placed at the abso¬ 
lute control of the Government. 

The learned vakil for the defendant 
has answered that the receipts. Exs. II-B, 
II-E and II-E, clearly show that the 
amount was paid by Karuppan Ohetty into 
the treasury unconditionally, though speci¬ 
fying the object for which it was paid, 
and that plaintiffs not having adduced 
any evidence that he attached any con¬ 
ditions to the payment, it should be 
found that the amount was a voluntary 
Gonfiribution received by Government 
for a public purpose. The fund of two 
!\khs of rupees which the Estate Ool- 
octor has stated in Ex. VI, as haying 
been collected by way of subscriptions, 
was for the purpose of the entire cost of 
the construction of the road Paganeri- 
Kallal-Managiri. The amount in ques¬ 
tion is only that which was paid as 
compensation for the lands acquired for 
the Kallal-Managiri road. That amount 
was made over to Government by Karup¬ 
pan Ghetty for being paid as com¬ 
pensation for those lands without impos- 
in^g any terms or conditions. The only 
conclusion to be arrived at from the 
documents is, in my opinion, that the 
amount; became fehe money of fche Gov 
ernment under their complete control, 
though paid by Karuppan Ohetty with 
the object specified and the issue should 
be found in the affirmative. 


the Governmej^t is one for consideration 
in deciding this issue, reference has to 
be made to Exs. A, A-1 and A-2 and B 
on plaintiffs’ side and to Ex, VI on the 
defendant’s side. On Exs. A to A-2 and 
B the learned vakil for the plaintiffs has 
asked me to come to the conclusion that 
the acquisition proceedings were started 
by Government, not bona fide, but at 
the instigation of Karuppan Ohetty, and 
that he instigated the Government to 
take those proceedings because plaintiffs 
had filed the suit mentioned above and 
obtained a provisional injunction res¬ 
training him from proceeding with the 
works of construction of the road through 
their lands. The learned vakil for the 
defendant has urged that it should nob 
be held, even Karuppan Ohetty was in- 
liuenced by any sinister motive of merely 
depriving the plaintiffs of their, lands 
under the pretence of making a road 
and much less that the Government 
started the acquisition proceedings nob 
bona fide, but at his instigation and to 
help in the accomplishment of his .evil 
design, because it is seen from Ex. IV 
that the road in question formed part 
of a large programme proposed by 
Mr. Shield and approved by the Court 
of Wards, and that Karuppan Ohetty 
representing himself and residents of the 
neighbouring places had agreed to con¬ 
struct the road in question at his own 
cost and actually constructed a portion 
of it before plaintiffs filed their suit. 
Ex. VI clearly shows that Karuppan 
Ohetty did not commence the work of 
construction of the road in (inQStion 
merely to •spite the present plaintilia, 
and it is seen from the evidence of the 
Revenue Inspector who has been ex¬ 
amined as defendant’s witness that the 
length of the road is about seven miles 
and the plaintiffs’ lands Jcover only four 
or 4^ furlongs out of that length. Ex. 
A itself says that Karuppan Ohetty had 
constructed a portion of the road. It 
cannot in my judgment be held that the 
Government did not start the aoquisi 
tion proceedings bona fide, or even that 
Karuppan Ohetty did not commen^ the 
construction of the road bona nde. 1 
agree with the learned vakil for the 
defendant that the Government cannob 
be held to have been instigated by Karup¬ 
pan Ohetty to start the land acquisi¬ 
tion proceedings, but only moved by 
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feo take action and hold further that 
though he moved Government just on 
the date of Ex. B because plaintiffs had 
filed their suit he did not do so merely 
to deprive plaintiffs of their lands. 
Por the above reasons I find the issue 
in the affirmative. 

After the return of the above finding 
from the lower Court, the Court deliversd 
the following judgment: 

Spencer, J.—Before calling for a 
finding as to the facts connected with 
the payment of compensation for the 
property concerned in this appeal, I 
stated my reason for considering that a 
payment by Government of one anna 
out of a sum of Rs. 3,352-5*0 was a mere 
evasion of the law which requires that 
before a declaration can be legally made 
that any particular land is needed for a 
public purpose, the compensation to be 
awarded must either be paid by company 
or wholly or partly out of public rev¬ 
enues or some fund controlled or man¬ 
aged by a local authority. In a case 
where land has to be acquired for a 
company the Act permits the whole of 
the cost of acquisition being met out of 
the funds of the company, and all that 
is required by S. 40 of Act I of 1894 
is that the Local Government should be 
satisfied upon an enquiry made by an 
officer ^appointed by them that the 
acquisition is needed for the construe* 
fcion of some work which is likely to 
prove useful to the public. The i^resent 
acquisition was not made at the instance 
of any company. It now transpires that 
there was here no fund controlled or 
managed by a local authority out of 
which oost of acquisition was to be met, 
if we understand the words “ local au¬ 
thority ” as defined in S. 3, Cl, 28 of the 
General Clauses Act, to denote a Muni* 
oipal Committee, District Board or other 
authority entrusted by the Government 
with the management of a Municipal or 
Local Fund* 

It is of no consequence for deciding 
the question before us that under S. 60 
of the Madras Local Boards Act (XIV 
of 1920) all public roads in the Bamnad 
District Board or the Taluq Board, and 
that after the new road is formed, the 
oost of its upkeep will come out of local 
funds. The defendant admitted iu his 
written statement that the President of 
the District Board informed the plain* 
tiffs that neither the District Board of 


Ramnad nor the Taluq Board of Deva* 
kottah proposed to construct the road in 
question. The only witness examined 
after the remand did nob state that any 
road fund, bo which private contributions 
were invited, was started and managed 
by the District or Taluq Board. The 
Government Pleader does not contend 
that the present case falls under the 
last part of the proviso to S. 6 (l) of 
Act I of 1894, but he maintains that 
when Karuppan Chetty paid the whole 
of the sum required for compensating 
the tenant in occupation of the land into 
the Treasury before the notification by 
Government, and when he paid the whole 
of the amount awarded as compensation 
to owner of the melvaram of landlord’s 
interest, represented in this case by the 
Estate Colloctor of the Sivaganga Zamin- 
dari estate, aftoi* the notification, minus 
one anna contributed by Government, 
those amounts became merged in the 
general revenues, and that thus the com¬ 
pensation became payable out of public 
revenues, as required by the first part of 
the proviso to S. 6 (l) of the Act. He 
also relies on the circumstance that the 
money so oontribubed was deposited in 
Court under S. 31, as the persons inter¬ 
ested refused the compensation tendered 
to them ; and he points out that, if the 
amount awarded is increased by the 
District Court, Government will have to 
make good the difference and Karuppan 
Chetty would likewise possess no right 
to any portion of tho amount which 
happened to be left unspent or unclaimed. 

In my opinion, when money is paid 
into a Government Treasury by the hand 
of one private individual, and after pass¬ 
ing intact through the Treasury is paidj 
out into the hand of another private 
individual, it cannot with any accuracy 
be 'described as becoming part of thei 
public revenues. Government had no 
absolute disposing power over it and 
could not without a gross breach of trust 
make any other use of it than bv utili¬ 
zing it for the purpose for which the 
contributor intended it to be used, 
namely, as compensation for the sur-! 
render of the lands acquired. This 
money was not revenue due to Govern¬ 
ment on any land, nor was it any cess.'* 
tax, duty, custom or other due recover-! 
able under Act II of 1864. It appears 
clear to my mind that if the provisions 
of the Land Aoqnisition Act are not 
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strictly complied with, but are made a 
cloak for attempting to obtain a transfer 
of an indefeasible title under the guise 
nf a public purpose, the proceedings do 
^'not operate towards the creation of a 
Valid title to the land in Government 
as it was held by the Privy Council in 
Lucli'meswaT Singh v. Ghairmcinf Dai'" 
bhanga Municipality (4). 

I would, therefore, allow the appeal 
and give the plaintiff a decree as prayed 
for with costs here and in the lower 
Court. Under S. 82, Civil P. O., Govern¬ 
ment will have two months’ time for 
satisfying the decree. 

Ratnesam, J, —I agree. 

Appeal allozved. 

V (4) [1890] 18 Cal. 99—17 I. A. 90=5 Sar. 564 

(P. C.). 
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WALIjACE, j. 

Ramanatha Chettiar Appellant. 

V. 

Karuppayya JSfadaz Eespondent. 
Appeal No. 104 of 1924. Decided on 
23rd April 1926, from the f appellate 
order of the Sub-J., Dindigul, D/- 8th 
July 1924, in Appeal Suit No. 51 of 1923, 

iic(a) Civil P.C., S. 4.1—Money deposited by 
iudqment-debtor to satisfy A's decree—B aply%ng 
for the money to be. tmoards his decree 

Order to pay money toioards B's decree is not 

one under S, 47. 

Where monev is deposited iu Court by the 
iudsment-debtor to satisfy the decree of A and 
jB, another decree-holder of the sarne judgment- 
debtor applies to the Court to satisfy his decree 
out of the deposit and the Court orders, as bet¬ 
ween A and B alone, that the money should be 
viid to B, the order I is notone under S. 47 : 
OL. W. 32 Dlst. ; A. I. It. 1922 Mad, 99. Bel, on. 

[P* 1105^ C. 1] 

(b) civil P. c., O. 38, n. lQ~Money deposited 
lo l<attsfy A’s decree—B attaching money before 
judgment and getting decree—B must apply for 
j'vecuiion of his decree and transfer of money 

his own suit—He cannot apply to Coiirt hold¬ 
ing money for pay^noit to him tcivards Ills 

decree. 

Where the judgment-debtor deposits certain 
xmount in Court to satisfy the decree of one 
‘lecree-holder, and another creditor of the same 
iudgment-debtor a.ttaches the money before 
ud™ntand obtains a decree, latter’s remedy 
to obtain the money m satisfaction of his own 
decree is to apply for execution of bis own decree 
and ask for transfer of the amount to his own 
:iuit and for payment to him. He has no right 
':.o apply for execution in the suit of the first 


decree-holder and claim the money towards his- 
own decree. [P. 1105, 0. 2] 

K. S. Ramabhadra Iyer —for Appel¬ 
lant. 

F. Bamasivami Iyer for K. Rajah Iyer- 
—for Respondent. 

Judgment. —This appeal is against 
the order of the Subordinate Judge oF 
Dindigul in the following circumstiaaces : 

The appellant had in execution of a. 
decree attached certain moveables belong¬ 
ing to his judgment-debtor (Defendant- 
No. 2) in his suit O. S. No. 962 of 1920. 
The Defendant No. 2 in order to recover 
the moveables deposited in the executing. 
Court Hs. 80 on 22nd November 1921 and- 
again Rs. 120 three days later, and the' 
money remained in Court to the credit 
of the appellant’s suit. An application 
by the judgment-deblor, that the decree 
was otherwise satisfied, was pending^ 
This application ended in favour of the 
judgment'debtior on 26th January 1922. 
The appellant appealed against tbafc order, 
but failed to obfcain a stay of further 
proceedings pending the decision'of the 
appeal. On 11th November 1922 the 
appeal ended in appellant's favour and 
the application was remanded for further 
enquiry as to whether the decree wa» 
really satisfied. The respondent hoids- 
a decree against the Defendant No. 2 
in O. S. No. 272 of 1922. On 13th Feb¬ 
ruary 1922 he obtained an attachment 
before judgment of the moneys of the 
Defendant No. 2, which were in Oourfc, to 
the credit of the appellants suit. The 
respondent got his decree on 15 th 
March 1922. On 12th June 1922 he 
applied by an execution in the applica¬ 
tion in the appellant’s suit to the execu¬ 
ting Court to pay out this decree. This 
was opposed by the appellant and the 
executing Court dismissed the applica¬ 
tion. The respondent applied and suc¬ 
ceeded in the lower appellate Court and 
appellant has now come up here. 

The appellant has raised two prelim¬ 
inary points of jurisdiction. One is that 
no appeal lay to the lower appellate 
Court at all, as the order of the execut¬ 
ing Court does not come under b. 4/.- 
The other point is that the respondent 
had no locus standi to apply at all, as 
he has not put in any execution petition 
in his own suit. The third _ question for 

decision is on the merits, 

the decision of the executing Court,^ that 

the appellants’s decree was fully satisfied 
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availed to put the money standing to the 
credit of the appellant’s suit at the dis" 
posal of the respondent for tl\e sitis- 
faccion of his decree. 

As to the first point it seems to mo 
valid, although it has been taken only 
for the first Court. It is 

obvious that the contest is not between 
a decreo'holdor and his judgment-debtor 
but between rival decree-holders. It is 
argijed that the respondent must bo 
taken to be the representative of the 
judgmont-debtor for the purposes of this 
sum at issue, but I cannot see how that 
can be. As noted above the respondent 
has not put in any execution petition, 
nor did he even make the judgment- 
debtor a party bo his execution applica¬ 
tion in the appellant’s suit. He could 
not in any circumstances claim to be 
representing the judgment“debbor s inter¬ 
ests in this matter unless the judgment- 
debtor admits that he is still the judg¬ 
ment-debtor of the respondent i, e., that 
the respondent’s decree is nob satisfied. 
But of that I know nothing, since the 
respondent has not chosen to make the 
judgmont'bebbor a party. Obviously, if 
the judgment debtor has otherwise satis¬ 
fied the respondent’s decree then the 
respondent’s claim is adverse to the 
judgment-debbor’s oUim and the re3i>on- 
denfc cannot bo his representative. It is 
impossible therefore on the materials 
before me bo bold that the respondent is 
in any sense the ropresenbabivo of the 
judgment-debtor. The matter clearly is 
nob one relating bo the execution, dis¬ 
charge or satisfaction of the appellant’s 
decree as between himself and his judg¬ 
ment-debtor ; and the respondent is in 
no sense bound by the appellant’s decree. 
The finding of the executing Court is 
that the money was the money of the 
judgment-dobbor. and the order that as 
between appellant and respondent that 
money should bo piid out to the rospo n- 
dent does not appear to mo in any sense 
to bo an order under S. 47. 

The case in Kuppuswami Iyer v. A’. 
Kuppuswami Iyer {\) relied on by the 
respondent does not help, because the 
decision in the case depended on the 
wording of O. 21, Ri 53 (3), which de¬ 
clares that an attaching decree-holder 
shall be the representative of the holder 
of the attached decree. The present oa$e 

^i)Tidu)y'e LTvv.'ka—4^ 

M. w. N. 8T4. 
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is not a case of an attaching decree-holder 
at all. A decision more to the point-, 
though not exactly on it is Ramasuxcitni 
V. Venkataratnam (2), where it was held 
that a contest between rival decree- 
holders for rateable distribution does not 
come under S. 47. It appears to me 
therefore that no appeal lay to the 
Subordinate Judge and that his order is 
without jurisdiction and void. 

As to the second point, it is difficult to 
see how the application is maintainable 
at all. The respondent had not applied 
for execution of his decree and no execu¬ 
tion petition by him was pending. He 
had no locus standi in the appellant s 
suit and no right to put in any execu¬ 
tion application in that suit. His proper 
course was to have put in an execution 
petition in his own suit asking for the 
transfer to his suit of the amount at the 
credit of the appellant’s suit and then for 
the payment of this amount to him. In 
Nachiyappu Chetiar v. Subbier (3) this 
Court has discussed generally the proper 
procedure in cases of several attachments 
before judgment which is necessary to 
make the judgment-debtor’s money lying 
in Court available for payment out to 
successful decree-holders. Apart from 
this, it was essential that the respondent 
should have ■ given notice to the judg¬ 
ment-debtor. It is not a case where 
notice could bo dispensed with because 
execution was being taken out within 
one year of the decree because as pointed 
out, the respondent did not take out any 
execution petition at all. He was evi¬ 
dently endeavouring to get hold of the 
money without the knowledge of the 
judgment-debtor. 

As to the third point, it is not neces¬ 
sary to go into it fully. The decision 
on it rests on the manner in which I 
interpret the nature of the “ security, ” 
for which purpose the maney was depo¬ 
sited into the executing Court. 1 think 
it was clearly security for the satisfac¬ 
tion of the appellant’s decree. If the 
judgment-debtor’s petition to record 
satisfaction had failed before the District 
Muusif, there can be no doubt that the 
appellant would have the first claim on 
the money deposited as security for hia 
decree : (see liamiah Iyer v. Copala 

('2» A. 1. R. l-'JJ M:ia. a-o. 

(3) A. 1. It. Mad, t.05 = id 1.1 d. ^OG 

(F. P.k 

4 


1106 Madras Maya Nadan & Bros. v. Arunachalam (Coutts-Trotter, O. J.).l926 


Iyer (4). But as it happened the Dis¬ 
trict Munsif held that the decree for 
which the money was security has been 
satisfied otherwise, and the respondent s 
contention is that this order had the 
effect of destroying for ever any lien 
the appellant had on the money. 
Whether if the respondent s application 
for the money had been in proper form 
and had been disposed by the executing 
Court after it declared that the appel¬ 
lant’s decree was fully satisfied and 
before the lower appellate Court reversed 
that order, the executing Court would 
have been justified in paying out the 
money to the resi^ondent need not be 
decided here. But I should be inclined 
to hold if necessary, that when the 
lower appellate Court reversed the order 
of the executing Court and the security; 
money was still in the custody of the 
executing Court that money resumed 
again the character which it had when 
it was paid in, vi;^.. security for the 
satisfaction of the appellant s decree, 
and that it bore that character when 
the respondent’s application for payment 
to him was disposed of by the executing 
Court, i. e., that on 3-3-1923, when that 
order was passed, the security hac again 
resumed its original character and was 
at the credit of the appellant s suit toi 
the satisfaction of his decree. As a 
matter of fact after the rema°d the 
executing Court held on 14-4-23 that 
the appellant’s decree was not satisfaed 
and that order has not been appealed 
against and is final. However, m view 
of my findings on the preliminary points 
raised, it is unnecessary to go turtnei 
into this (luestion. 

I must, therefore, hold that the order 
of the lower appellate Court was wit i 
out jurisdiction. I reverse it and 
the order of the District Munsift with 
costs here and in tlie lower appellate 

Court, 

Append tdlowed. 


(•M aol8] 41 Mad. 105-3=19 1. C, -20-35 
^tl, J *, J. 355* 
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Goutts-Tbc'TTer, G. J. and 
Ramesam, J. 

M. V. Maya Nadan and Brothers — 
Appellants. 

* 

V. 

Aritnachalam Chettiar» and otkers— 
Respondents. 

Appeal No, 190 of 1923, Decided on 
25th March 1926, from the decree of the 
Addl. Sub-J., Tinnevelly, in O. S. No. 51 
of 1922. 

5f: (a) Presidenev Towns Insolvency Act, S. 45 
i^)-^Joint Hindu family—Discharge of father — 
Son's ItaUlity also ceases In the absence of any 
decree against the father or the son prior to 
insolvency. 

When the father is discharged and his obli¬ 
gation is ended, that of the sons also goes with 
it. But it would be different if a decree had been 
obtai led against tbe son or. even against the 
father prior to the insolvency in which case it 
may be possible for the creditor to seize the joint 
familv property in the hands of the son in execu¬ 
tion proceedings : A. I. H. 1924 P. a. on. 

(5) Promissory note—Nattulcotai OhetHs — 
Signakire of agent of a firm without any 
flca'lon — Signature should he deemed to be jot 
the firm. 

Among Nattukottai Chettis it is the pra(^ic® 
that generally promissory notes are executed by 
agents on behalf of the firms without adding any 
qualifying words such “ for, ”‘‘per pro or 
“ agent ” to their signatures. (P. 110/, O. IJ 
:{c (c) Hindu Law—Joint family—Father's 

debt In respect of partnership business which-.s 

not ancestral—Pious duty of son? can be enforcea 
only If It Is shown that they derived any benefit 

from the partnership. 

Whore sons are sought to be made liable for 
the debt of their father in respect of a 
ship which is not ancestral it must e s 
that the business resulted iu some benefit 

family and that the other > 

in such benefit : A. I. B. 1922 P. C. 237 (P. C.), 

RcK 071, 

Unless it is shown that other members vrere 
Hdmifcted to the benefits of the partrti^ship they 
are not liable for the debts of the 2] 

S. T. Srinivasa Gopalacharia't fo^ 

^S^^^^aradachari andN". N. Prasad—ior 
Respondent. 

Judgment.— Whatever difficulty there 

may be in this case arises,“7 

not from auy doubt or uncertainty as^to 

the legal x>rinciples applicable to 

fhe annlicatiou of those principles to 
o ‘compUeated a thing as the typo o 
L°gnatu^ in vogue among Nattukottai 
Chettis or indeed at times amoHo 
kottai Ohetty individuals. 
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The suit is br-)ughfc on a promissory I am not: sure how Jar I am entitled to 
note dated 20th February 1918. The look outside the signature itself to con- 
liability of the 1st defendant is sought strue it, but as both sides have invited us 
to be enforced on two grounds ; (1) That to do so, I will briefly state what oonclu* 


the signature to the note is on the face 
of it an unqualified assumption by him of 
personal liability ; (2) That in any 
event, if the signature be held to be 
merely that of a firm, he was in fact a 
l^artner in that fir n or alternatively held 
himself out as being such. The 1st de* 
fendant’s nime is Aruuachellam Ohetty 
and he is the son of a man called, A. 
Ponsivalai Ohetty. There is no doubt 
that A. Ponsivalai Ohetty entered into 
partnership with a firm trading under 
the vilasam of “ V. M. A. C. and Sons ’* 
and fhat partnership unquestionably tra* 
ded under the style of V. M. A. C. and 
Sons and A. P. ”—See for example, Exhi¬ 
bit 1. 

There is also no doubt that the 
partnership gave a power of attorney to 
Arunachellam to act a? agent for the 
partnership—Exhibit G. If, therefore, he 
signed the promissory note with the part¬ 
nership signature and merely added his 
own name, the inference would be ir- 
'resistible that the operative signature 
was that of the firm and that he merely 
added his own name as agent. It is true 
thatheadled no qualificatory words such 
as ‘‘ agent ” or ' by ’ or * i}er pro but 
documents in that form ai’e executed by 
Nattukottai agents every day and are 
universally understood to bo the firm’s 
signature merely vouched as such by the 
•agent who adds his own name. The 
learned Judge took that view and held 
that the signature should read as if it 
were written, “ V. M. A. C. and Sous and 
A. P. ’’ (firm’s signature) Arunachellam 
Ohetty (Agents’ signature). The appel¬ 
lant’s case is that the signature should 
be read entirely differently thus : 

V. M. A. C. & Sons (one signature) and 
A. P. Arunachellam Ohetty (another 
signature). 

In plain English, does the A. P. attach 
itself to what precedes or what follows ? 
To my mind, the “ and *’ (which is not 
written in Tamil, hut in the ordinary 
English abbreviation “ A ” clearly links 
up the A. P. with what precedes, and I 
therefore agree with the learned Judge 
that the signature on the face of it makes 
the partnership firm of “ V. M. A. C. and 
Sons and A. P. ’ liable, and excluded the 
personal liability of Arunachellam, 


sions I would be prepared to draw from 
the only two sources that appear to me 
to be in any conceivable way relevant. 
The first is the words used in the body 
of the note itself sued upon. It is un¬ 
fortunate that the Tamil has clearly been 
mistranslated, but that does not really 
affect the present question, because the 
note contains the clearest possible recital 
that the debtors are the firm trading 
under the style of “ V. M. A. Chinnappa 
Ohetty and Sons and A. Ponsivalai 
Ohetty If I am at liberty to look at 
Exhibit B the result is the same. That 
is dated the 11th February 1918 and was 
the formal application for the very loan 
in respect of which the suit promissory 
note was executed. It is signed in practi¬ 
cally the same way : ’’ V. M. A. 0. and 

A. P. Arunachellam Ohetty But the 
heading is unequivocal, “ V. M. A. Chinn¬ 
appa Chettiar. A, Ponsivalai Ohetty, 
writes”—“a cleir intimation that the 
application for the loan was for a loan 
to the firm of “ V. M. A. 0. and Sons 
and A, P. ’’ 

The whole difficulty has arisen fromthe^ 
fact that Arunachellam at times pub his 
fathers’ initials in front of his own name 
when ho undoubtedly meant to he sign¬ 
ing for himself and nobody else. See for 
example, his affilavit in the subsequent 
insolvency proceedings, Exhibit IV. That, 
it seems to me, would at best found an 
estoppel against him. and in order to found 
that estoppel, it would have to be shown 
that such a signature existed which was 
(a) prior in date to the suit promissory 
note and (b) brought to the notice of the 
appellants. If I am right in my con¬ 
struction of Exhibit B. there is no docu¬ 
ment on the record which fulfils the 

first of these reqnii'ements. let alone 
the second. 

The next point taken was that the 1st 
defendant was a partner in fact or by 
estoppel. That he was not a partner in 
fioct is conclusively shown by this. 
Whereas he was at first adjudicated an 
insolvent along with the other members 
of the firm of “V. M A. C. and Sons and 
-1. P. , on the true facts being brought 
to the knowledge of the High Court, 
lus adjudication was anuulletl, and the 
decision was not appealed fi-om. Indeed 
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it never rested on anything more solid 
than the mere statement of the appel¬ 
lants. The estoppel can only be baaed 
on the very documents v^hich we have 
held not to reveal him as other than an 
agent. A fresh point was taken in ap¬ 
peal, seeking to rest the liability of all 
the defendants on the pious obligation of 
the sons to pay the facher*s debt. The 
remedies available against the father 
which for this purpose must mean A. 
Ponsivalai Ghebty have been pursued 
against him and a considerable dividend 
realized and he has obtained his dis¬ 
charge. When the obligation of the 
father is ended, that of the sons goes 
with it. 

In the result the appeal is dismissed 
with it. 

Ratnesam, J. —‘I agree with my 
Lord’s judgment just delivered but on 
the second point raised I wish to add a 
few words. In the first place it is con¬ 
tended that S. 45 (4) of the Presidency 
Insolvency Act applies and, therefore, the 
order of discharge doss not release the 
1st defendant who continues to be liable. 
It is conceded that the Ist defendant is 
not a partner or a co trustee with Pon~ 
sivalai Ohetty nor was he jointly bound 
^nor had he made any joint contract with 
him. It is also conceded he was not a 
surety but it is sard that he was in the 
nature of a surety for Ponsivalai Ghetty. 
On this point the decision in Naraydiv v. 
Veerappct (l) is against the appellant. 
It was held that in that case that where 
the father is discharged under the Straits 
Settlements Bankrupts Ordinance by the 
Supreme Gourt at Singapore the extin¬ 
guishment of the debt operated as dis" 
charge everywhere and the creditor had 
no right to sue in India the debtor and 
his undivided sons for the balance of the 
debt as if it was still subsisting. I do 
not see any reason to differ from that 
decision. It would have been different 
if a decree had been obtained against the 
son or even against the father prior to 
the insolvency, in which case it may be 
possible for the creditor to seize the joint 
family property in the hands of the son 
in execution proceedings, (see : Brij 
Ndi'ciin V. Mangal Pr<xs<xd (2). 


(1) [1916] 40 Mad. 531 = 
M. L. J. 386 = 35 I. 


4 L. W. 422 = 31 
O. 918 = (1916) 2 


M. W. N. 271. 

(2) A. I. R. 1924 P. C. 50 = 46 All. 
I .A. 129 {P.C.). 



But apart from this there seom^to bo 
other difficulties in the way of the plain¬ 
tiff. The plaint does not allege that 
^he 1st defendant is liable on the ground 
that though the debt was contracted by 
the firm of " V.M.A.d. & Sons., and A.P.’^ 
the 1st defendant being the undivided 
son of Ponsivalai Ghetty and being in 
possession of the joint family property 
is liable for the suit debt. Paragraph 9 
of the plaint merely refers to the liabi¬ 
lity of Defendants 2 to 6 as the undi¬ 
vided sons of the 1st defendant on the 


ground that Defendant 1 and his sons % 
to 6 form an undivided family of which 
the 1st defendant is the manager. It- 
has nothing to do with the liability of 
the 1st defendant on the ground of the 
larger joint family of which Ponsivalai 
Ohetty is the manager. If the liability 
of the defendant is based on the grpund 
that he is the son of Ponsivalai Ghetty 
and the debt is not illegal and immoral 
and that he is liable along with hie 
father even during his lifetime, [Bjv 
V. Ptfisad (2)j , the reply 

is that when the father is discharged tho= 
son cannot continue to be liable, the 
son’s liability depending, for its existence 
on that of the father; (see Mayne e 
Hindu Law, page 399, 9bh Edn.). 

When this was pointed out Mr. ori" 
nivasagopalachari abandoned his conten 
tion and was content to rely on the 
special ground that the 1st defendant is 
under a pious duty to discharge hxs 
father’s debts but on the ground that he- 
is a member of the joint family who had 
the benefit of the partnership like other 
members such as the brothers of Fon 
sivaiai Ohetty. But if it_ is on 

this ground the '^bole plaint has to be 
recast. There are no allegations tha 

the business carried on by 
Ohetty was an ancestral business and 9 
therefore prima facie bmdin„ on 
other members of the family. 
not ancestral it must be showu that the 
business resulted m some benefit to the 
family and that the other “fibers 
participa ed io such benefit ■ (see Sanyas 
Gharan Man I'd v. Krishnadhan Banerji 
(3). Unless it is shown that other mem 
hers were admitted to the ^ 

the partnership they are *he 

the debts of the firm. The ^baro of the, 

other me’nbers of the fa mily —_- 

W Oal. seo — 

49 I. A. lOS. 
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noli directly jjarfeners is merely the right 
"to participate in the property of the firm 
after the obligations have been dis- 
■oharged. There be^ng no allegations in 
the plaint on these matters, to allow it 
to be amended at this stage will be to 
alter its character entirely and start a 
fresh trial de novo. We see no reason to 
allow this. The result is the ai^peal is 
dismissed with costs. 

Appeal dismissed. 
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Kumaraswami Sastri, O. G. J., anb 

Gurgenven, j. 

(Nalam) Lakshmilcaththan and another 
—Appellants. 

V. 

V. T. Narayanaswami Iyer and an- 
othet —Kespondents. 

Original Side Api)eal No. 9 of 1925, 
Decided on 28th July 1926, from the 
decree of Waller, J., D/* 31st October 

1924, in Civil Suit No. 956 of 1919. 

Damages — Breach of contract — for 

damages—Performance of contract to he slmuh 
taneov>s—Each party vmst show his readiness and 
willingness to perform his part of the contract. 

In all these cases where the performance of a 
ooutract is to be simultaneous and a suit is 
brought for damages for breach of contract, each 
party must show that ho was ready to perform 
his part of the oonlradt. For example, in a suit 
for damages for breach of a contract to sell and 
purchase, seller must show that he was able and 
willing to perform his part of the contract and 
the buyer must show that ho was ready and will¬ 
ing to pay the price, [P. 1110, C. 1] 

V. Radhakrisknayya —for x\ppellanfcs. 
0. Narasiinhachari and G. N, Thira’ 
malachari —for Kespondents. 

Judgment.— This is a suit by the 
plaintiff to recover from the defendant 
damages which bo assessed at Ks. 6,250 in 
addition to the payment of Rs. 3,081-4-6 
which ho says represents the excess 
amount paid to the defendants in ad¬ 
vance for goods which were not deli¬ 
vered. He also claims the value of 3,000 
gunnies which were given to the defen¬ 
dants for the purpose of enabling them 
to supply the goods. The contract bet¬ 
ween the plaintiff and the defendants la 
evidenced by Ex. A dated the 7th June 
L919, and the ooutract is that the defen¬ 
dants should supply to the plwnkiff 500 
tons or 6000 bags of oihoake at the priee 


and on the terms specified in the con¬ 
tract. 

We are not concerned with the quality 
of packing because the suit is only for 
goods not delivered. The only question 
here is as regards the time of payment 
for and delivery of the goods. By 01. 3 

of the contract the defendant says: 

I agree to give the goods on board the steamer 
at Cuddalorc as and when the steamer calls at 
Cuddalore during June-July ; 

and there is also the agreement to 
hand over ** a clean bill"o£"lading The 
4th clause is 

Delivery to be completed by you withm one 
week from the date of acceptance and value paid 
for fully. 

The 5th clause fixes the price of one 
ton of oil'cake at Rs. 110 f. o. c. Oud- 
dalore. The contract was to supply 500 
tons or 6,000 bags. It is admitted that 
the defendants supplied 236j tons of 
goods but failed to deliver the balance of 
263^ tons. The plaintiff paid Rs. 28,500 
in two instalments of Rs. 15,000 and 
Rs. 13,500, and it is said that the value 
of the goods delivered was less than the 
sum advanced by Rs. 3,081-4-6, which 
would ordinarily have been carried over 
in the accounts and adjusted towards the 
subsequent supply of goods. In this case 
what happened was that the defendants 
had with them thio amount of Rg. 3,081-4-6 
and also the 3000 empty gunny 
bags in which presumably the remaining 
goods yet to be supplied might have been 
delivered. Then each party charged 
the other with breach of contract. 

As regards the claim for Rs 3,081-4-6 
and the value of the gunny bags, the 
learned trial Judge passed a decree in 
plaintiff’s favour, and we are not con¬ 
cerned with these items here; but he dis¬ 
missed the plaintiff’s suit as regards 
damages on the ground that the plaintiff 
was not in a position to pay for the goods 
and that therefore he. having broken the 
contract, was not entitled to damages. 
He was of opinion that the plaintiff had 
not shown that the defendant was not in 
a position to deU\er the goods and that 
the plaintiff was ready and willing to pay 
the balance. The terms of Ex. A show 
clearly that it is a contract the perform¬ 
ance of which was reciprocal. The plain¬ 
tiff had to go to the defendant with the 
money and the defendant bad to deliver 
the goods to the plaintiff. As regards 
the balance of goods to be delivered the 
plaintiff would have to i>ay Rs. 26,500 


1110 Madras 


MD. BI BI V, SUIiAIMAN 


1926> 


The plaintiff’s 1st witness Sriramuliah 
admits that he was sent to Ouddalore to 
take delivery of the remaining goods 
with instructions that he should arrange 
with the Imperial Bank to get 75 per 
cent, upon these goods and with that 
money pay the defendants. The Bank 
would naturally demand possession of 
the goods before it lent any money. In 
this case the Bank refused to pay any¬ 
thing more than 60 per cent, of the value 
of the goods. 

There is no evidence on the plaintiff s 
side to show that when the Bank refused 
to pay over 60 per cent, the balance was 
sent from Madras, so that the plaintiff 
would be in a position to perform his 
part simultaneously with the delivery 
which he demanded from the defendants. 
One would have excepted evidence on 
the plaintiff’s side as to any instructions 
given to the agent from Madras as re¬ 
gards the payment of the balance for the 
goods yet to be delivered. Nor is there 
any evidence on the plaintiff s side to 
3 how that the plaintiff’s firm had any 
cash in Madras which it could have 
transmitted to the agent to make him 
cover up the deficiency of the amount 
between 60 and 70 per cent and any fur¬ 
ther deficiency that may arise when the 
goods were actually delivered. 

The main argument of Mr. Radha- 
krishniah is that the defendants bad not 
inliheir possession the remaining quantity 
of bags to be delivered and that they not 
having been in a position to deliver the 
remaining bags it did not matter whe 
ther the plaintiff had money with him or 
not, the breach being on their part. I 
think that in all these cases where the 
performance is to be simultaneous each 
party must show that he was ready to 
perform his part of the contract. The 
defendants, if they claim anything from 
plaintiff, must show that they had the 
6000 bags in their custody which would 
enable them to give delivery the moment 
the money was paid. Supposing the 
Idefendant has not got in his possession 
ithe goods, but they are under some pledge, 
!then the plaintiff would very well be 
ientitled to say that he would not part 
'with his money before the defendaat was 
in a position to deliver the goods free 
.from the pledge. Similarly, if the plain- 
itiff went to the defendant without the 
money, the defendant can very well say : 


'I am not going to part with even a single bag 
unless yon are ready to pay for the goods and 
take delivery of the same.* 

There is no evidence in this case to show 
that if the money had been tendered to 
the defendants they could not have 
bought the goods elsewhere and delivered 
them over. There is no necessity for 
them to have all the goods in their own 
possession if they could get them else¬ 
where and make delivery. It seems,, 
therefore, on the findings of the learned 
trial Judge that if it is not shown that the 
defendants could not have performed 
their contract the plaintiff would not be 
entitled to any damages for breach of the 
contract seeing that he must do every¬ 
thing to show his readiness and willing¬ 
ness to perform his part of the contract. 

In these circumstances we think, 
that the decision of the learned trial 
Judge is correct and the ground on which 
the plaintiff relied to show his readiness 
and willingness to perform his part of 
the contract nob having been made oub», 
we have to conclude that he was respon¬ 
sible for the breach of it and as such he 
is not entitled to any damages. The ap* 
peal fails and is dismissed with costs. 

Appeal dismissed* 
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Mahomed Bi Bi Plaintiff. 

V. 

N, P. Sulaiman Ahmed and others De 
indants. 

CiviKSuit No. 573 of 1922, Decided on 
rth August 1925. 

(a) Mahomedan Laic—Gift in trust— Donor 

akUvg himself trustee for donee need not divest 
mself of actual possession of gifted property 
'lists Act, S. 5* 

Iq order to complete a gift by way of trust it is 

fficient to give possessioa to‘the trustee, but a 
ahomedan trustee can, in such a case by maK- 
ff himself a trustee or agent of the donee ot 

pressing an intention to treat 
m as the donee’s, unequivocally, 

»ally effectual possession to the donee whU 
mself remaining in actual possession : ^ 

18. Foil. Y' 

(fc) Massalman wa^f Validating Act (6 of 1913),. 
3— Proviso. 

The proviso to S. 3 covers both the clauses (a 
id (b) of S. 3. [P. lU-.C. Z 
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(c) i<if Valid'iling Act (G of 

1913), 6" 3—cr><j of word “ waif* in a deed does 
not oy itself if^dlca'o begiieii to the poor. 

It OAUuot have bjea the iatcutioa ot the 
leqisUtaro that by the use miroly of the word 
“ ’wajt” i.i a dejd, a b-'que^t foe the poor or aay 
other purpo^ saoh as is iudisated ia the proviso 
coull be iiiferro 1, CP 1111 C 2] 

iltiSSiilni^n iVd-jf Vdlidatitig Act, S, 3 
Proviso. 

The benclits to the poor or other purposes meu' 
tloaed ia the proviso are such purposes as arc» 
apart from any usages of any sects of Mussal- 
mans. gaaorally iu Mahomodan Law recognizdd as 

charitable purposes. o 

(c) M’li.-isaLvian IVogf Vdlidating Act, j 
Proviso—Gift for maintenance of one's children 

is not “ of permanent character.'* 

The words of a periUiaeut chiracter in the 
proviso must bi regarded as iodioating only those 
general purposes which ace called religious, pious 
or charitable under all systems of Mahomedan 
Law. A gift for the*maintenance of one's children, 
family or descondants canuot by any mej^s ba 
regarded as permanent. [P 1115 0 1, -J 

(/) Afussalman Waqf \ alldating Act (6 of 
lOl^j—lnt-ention U to do away with effects of 
decisions deciding that beguests should not be 
illusory. 

The true intention and object of the legislature 
in pa-?sing the Act wis nerely to ^ away with 
the effects of the decisions which said that the 
bequests for charity should not be illusory or 
unsubstantial, CP 1115 O 2] 

{g) Civil P,C., 0.1, R. I — Administration 
suit^Djo’drs to ediie are not ne-.essary parties. 

In an administration action o^ the property of 
the deceased the debtors to th< estate are not 
necessary parties. CP HlV C IJ 

N. Bvagopalan and P. V. Siti irsana 

Maju —for Plaintiff. 

Md. Ibrahim Sahib, S. Doraisioami 
Aiyar, A, H^•na Rio, B. Venkatasiibba- 
ramiah, P. Venkitaramana Rio, 0. Srh 
7 iivasachari, K. P. Ramakrishna Aiyar 
and G. Ramakrishna Aiyar~(oT Defen¬ 
dants. 

Judgment. —This is a suit by the 
daughter of a dooaased Mahomedan for 
the administration of his estate and for a 
partition of the properties pertaining to 
his estate amongst the sharers and heirs 
under the Mahomedan Law. 

Inoidentally a number of difficult and 
doubtful questions are raised with re¬ 
gard to certain instruments executed by 
the deceased. For the present purpose 
the documents which are sought to beset 
aside as invalid and not binding on the 
heirs and sharers of the deceased are a 
registered wakfnama dated the 1st 
January 1921, and a number of deeds of 
settlement of property in trust for ohari- 
ties. It would be convenient to deal 
with the latter at once. 


The deeds are admitted by the plain¬ 
tiff, but it has been argued that, though 
these deeds were duly executed and regis¬ 
tered, they were not acted upon by the 
deceased and, therefore, fcheyAOUght not 
to be recognized or given effeK to. Such 
a plea I construe merely as t^aning that 
these were sham deeds which the exe¬ 
cutant did not intend to have any legal 
effect whatsoever. The first thing in 
such cases would be to see whether there 
was any sufficient motive on the part of 
the deceased to take all the trouble and 
put himself bo all the expenses of bring¬ 
ing such documents into existence, if they 
were inde^ intended to be merely shams. 
The plaintiff sought bo make out her plea 
that these were sham deeds by proving 
that even subsequent to their execution 
they were nob acted upon by the deceased 
himself and that he continued even 
thereafter bo regard and deal with the 
properties as if they were his own. This, 
however, has nob been made out. On the 
other hand, it has been sufficiently estab¬ 
lished by the admission made by the first 
and only witness called for the plaintiff 
in this case that far from these deeds not 
being given effect to they were acted 
upon, that the deceased opened a separate 
account in respect of all the houses set 
apart by him for charity under these 
deeds of settlement and that in that ac¬ 
count were credited from time to time 
the rents that were collected and that 
debits were also made of various sums in 
that account expended by the deceased in 
respect of various charities. 

If there is a valid dedication in law of 
properties for the purpose of certain 
charities, there is no further question 
unless, of course, it is satisfactorily 
established, as was sought to be done by 
the plaintiff that the deeds were shams 
and never intended to be acted upon. 
That plea failing, ^ere is no legal ob¬ 
stacle whatever to tbese documents being 
given their legal eff ect. It is abundantly 
established that the deceased himself re¬ 
cognized all these houses as houses set 
apart for and dedioited to charity and in 
the face of such evidence it is impossible 
bo come to any conclusion other than 
that he nob only executed these deeds but 
gave effect to them for the rest of his 
life. One argument that was relied upon 
,very strongly by the learned counasl (or 
the plaintiff may here be referred to and 
disposed of. That is this. He said that 
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the rentals accruing from these proper¬ 
ties set apart for charity were ^ery large 
and that from the accounts it appeared 
that only small sums of money at a time 
were expen^d by him for the purpose of 
the charit^lff 

I have nm gone into the accounts and 
been able to realise the proportion of the 
actual moneys expended by him for the 
charity to the total income. But assum¬ 
ing for a moment that that was so and 
assuming also that he misappropriated to 
himself the balance, that would go to 
show not that there was no completed 
dedication of these properties to charity 
but that he, as Mutavali OS’ trustee, 
committed breach of trust and misappro¬ 
priated trust moneys. I must, therefore, 
hold that so far at least as the properties 
set out in Schedule B are concerned, 
namely, the properties set apart for 
charities, they were properties legally so 
set apart and the dedication was valid 
and binding on all the heirs and legal 
representatives of the deceased Pylvan 
Sahib. Those properties, therefore, are 
not available for partition. 

But the more difficult question really 
is with regard to the properties set out 
in Schedule A to the plaint. These are 
the properties, the subject-matter of the 
waqf-deed of the Ist January 1921, al¬ 
ready referred to by me. It is a very 
curious document. I am satisfied that 
the deceased Pylvan Sahib must have 
come to execute it on the suggestion and 
at the instigation of a character at one 
time very familiar in these Courts, a 
person called Gulam Dastagir Sahib. I 
have no doubt he suggested to the de¬ 
ceased the possibility of tying up a con¬ 
siderable portion of the property acquired 
by him to the members of the family in 
such a manner as to make the same in¬ 
alienable for generations so that the 
members of his family^may continue to 
enjoy the properties and live upon the in¬ 
come thereof without the properties being 
available to them for being wasted or 
alienated or available to the creditors for 
being proceeded against. With regard to 
this document, the case for the plaintiff 
was that there was not and could not 
have been any valid walcf created in res¬ 
pect of the properties. 

The first ground on which this docu¬ 
ment was sought to be impeached was 
that it was not given effect to by the 
deceased himself, a plea similar to the 
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one with respect to the deeds of settle¬ 
ment already referred to by me. If what 
is called “ being given effect to by the 
deceased’* was according to any ijrovision 
of law, Mahomedan or English, a requi¬ 
site condition precedent to the validity 
of the wakf, I should certainly feel con¬ 
strained to consider the argument ad¬ 
vanced on behalf of the plaintiff. But, 
in my judgment, it can be looked at only 
in one of two ways. If it was a valid 
wakf, no delivery of possession is neces¬ 
sary and nothing further is required to 
constitute a valid wakf but the declar¬ 
ation and, so far as the declaration is 
concerned, it is contained in the docu¬ 
ment. If it is not a wakf, then other 
questions might arise. It may be either 
a trust or a gift in favour of the donees. 
It seems to me that, having regard to the 
language of the document itself and the 
other provisions in the document, it can¬ 
not be regarded as a deed of direct gift. 
It is in the nature of a gift in trust. Even 
if it be a gift in the nature of a trust, 
possession ^fould under the Mahomedan 
Law be necessary to be given, if not to 
the donee, to the trustee and it has been 
argued on behalf of the plaintiff that in 
this case no possession was given to the 
donees or has been shown to have been 
given to any persons on their behalf. 

But it is clear that under the Maho¬ 
medan Law in order to complete a gift 
by way of trust it is sufficient to give 
possession to the trustee. No dou’ot, if 
the maker of the tru-st had appointed 
third parties as trustees and failed and 
neglected to deliver possession of the pro¬ 
perties to them, there might be consider 
able force in the argument of the plain¬ 
tiff. But in this case the maker of the 
trust appointed himself in the first in¬ 
stance as the trustee and he was in pos¬ 
session. In the case of Maha^nviad 'S'wi- 
fallci Sahib v. Vajthuddin Sahib (Ij,^ 
Sadasiva Aiyar and Napier, JJ.^ held and’ 
distinctly laid ^own that a Mahomedan 
trustee could by making himself a trustee 
or agent of the donee or as his guardian, 
if the donee was a minor, or expressing an 
intention to treat his own possession as 
the donee’s unequivocally transfer 
legally effectual possession^ to the 
donee while himself remaining in 
actual possession. I take it that the 
general princi ple o f the _law rela >iDg^ 

Tl7 “[19i5] 2 L.W”. 1018=31 I.C. 281=11915) 
W.N. 876. 
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to delivery o£ possession in TMahomedan 
liaw is that, so far as the donor is con¬ 
cerned. he must be shown to have com¬ 
pleted all that he was bound to do for 
the purpose of giving effect to the 
arrangement made by him. That is to 
^ay, if his intention was that the donees 
■should get the property, he must deliver 
over possession to them. If his intention 
was that third parties should hold the 
property for the benefit of the donees, 
then delivery must be effected to such 
third parties. But in cases where it is 
clear that what was intended was that 
lie should himself hold possession on be¬ 
half of the donees it seems to me that 
it should be s'ufficient, if be declared the 
trust thereby treating his own possession 
as will be presumed in law into posses¬ 
sion by himself in his cipacity as trustee. 

In this conneKion I might refer 
to the provisions of S. 6 of the Indian 
Trusts Act. It applies to Mahome- 
dans also and it provides that, subject 
to the provisions of S. 5, a trust is 
created when the author of the trust 
indicates vribh a reasonable certainty by 
any words or acts an intention on his 
part to create thereby a trust, the purpose 
of the trust, the beneficiary and the trust 
property and (unless the trust is declared 
by will or the author of the trust is 
himself to be the trustee) transfers the 
trust property to the trustee. The trans¬ 
fer of the trust prgperty to the trustee 
is under the provisions of this section 
required only when the author of the 
trust bus not constituted himself to be 
the trustee. But the case before me is 
a case in which the author has con¬ 
stituted liimsolf as the sole trustee. 
Therefore, no question arises of failui’o 
to deliver over possession of the property 
to any person who w;as at the time 
entitled to such possession under the 
terms of the instrument. Having come 
to the conclusion that there was a valid 
trust created in favour of the various 
donees and there being no other objection 
to the validity of such a trust. 1 do not 
consider it necossiry to discuss the ques¬ 
tion whether, if it was deemed to be a 
direct gift, possession was necessary to he 
>*ivou to the various donees. 

The qiiestiee before mo really resolves 
itself into this whothev'after the passing 
of Act Yl of the Mus&ilman Wakf 
Validating Aot, such a document as Kx. A 
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in this case would be held to have validly 
created a wakf for the purposes ^ and 
oDjacts therein set forth. On behaif of 
some of the defendants Mr. Venkatra- 
mana Bao contended that it could and 
did. He has, however, frankly recog¬ 
nized that the chief obstacle in the way 
of his argument was the proviso in S. 3 
of the Act and he has tried his best to get 
rid of this proviso in a number of ways. 

His first argument was that this pro¬ 
viso was a proviso not to the whole of 
the section, that is, all that precedes the 
proviso in the section but only to Clause 
(b). I have seen all the printed copies 
of this Act available and in none of them 
did I see this proviso reproduced in such 
a manner as to seem that it is a proviso 
only to Clause (b) of the section ; but I 
believe that that the manner in which 
the printer chooses to print cannot be 
made the basis of any proper construc¬ 
tion. If Clause (b) of the section was 
a complete sentence in itself, I agree, 
that there would be considerable force in 
the contention of Mr. Venkataramana 
Rao that a proviso must be taken in the 
first instance as a proviso only to the 
last completed clause in the section. The 
complete sentence in this section covers 
not only the first part of the section but 
both Clauses (a) and (b). The use of the 
plural “ in such cases" in the proviso 
seems also, to my mind, to indicate that 
the Legislature intended the proviso to 
refer to and comprehend both Clauses (a) 
and (b). Further, if it was intended that 
the proviso should have reference only to 
Clause (b), I should have expected that it 
would have been indicated by the Legis¬ 
lature in some suitable manner or some 
apt words would have been used to indi¬ 
cate such intention on the part of the 
Legislature. Taking the context into 
consideration. I cannot help thinking 
that the proviso -‘was intended to cover! 
both Clauses (a) and (b). 

Then if the proviso should be taken to 
refer to both the clauses the next argu¬ 
ment advanced by Mr. Venkataramana 
Rao was that the mere use of the expres¬ 
sion " wakf’ in the deed before me was 
sufficient to constitute a bequest for the 
poor or for any other purpose recogniaed 
by the Mussalman law as a religious, 
pious or charitable purpose of a perma¬ 
nent character. His argument is that 
the mare use of the word "wakf" without 
more in the document oousUtutes such a 
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reservation of the ultimate benefit for 
the purpose indicated in the proviso as 
to take the document out of the proviso. 
It is necessary for this purpose to refer 
to the definition of “wakf” contained 
in the Act. I have in construinj* this 
enactment nothing whatever to do with 
the meaning or significance of “wakf “ as 
it was understood by Mahomedan jurists. 
The word is used in an enactment of the 
Legislature and is defined by it. The 
definition is contained in S. 2, 01. (l) and 
is as follows : ‘ Wakf” means 

the permanent dedioatioa by a person profes¬ 
sing the ^lassalinan faith of any property for 
any purpose recognised by the Mussalman law as 
religious, pious or charitable. * 

But it is curious and significant that 
the words which we find in the proviso, 
namely, “religious pious, or charitable 
purpose of a permanent character” are 
not reproduced in the definition of wakf” 
Having regard, therefore, to this differ¬ 
ence between the definition of a wakf” 
in S. 2 and the introduction of the words 
“ of a permanent character” in the pro¬ 
viso, I cannot help thinking^'that the 
Legislature intended to draw a clear 
distinction between the two, Further, 
if it was the intention of the Legislature 
that by the use of the word “ wakf ” a 
dedication to any such pnrpose may be 
inferred, then it seems to me that it is 
absolutely unnecessary to introduce such 
a proviso at all. The proviso in such a 
a case would be redundant. If it be said 
that the proviso was necessary for 
the purpose of making it clear that it 
is only with respect to a class or 
sect of Mahomedans amongst whom 
bequests for the maintenanee of 
their family and children would he 
considered religious or pious, then the 
answer will be that the first part of 
S. 3 already contains such a provision 
because it is required by that part of the 
section that a “wakf” should in all other 
respects be in accordance with the provi¬ 
sions of the Mussalman Law. 

I shall hereafter advert to another 
argument of the learned vakil based on 
the construction of the proviso itself but 
I may here state for the purpose of the 
present argument that the wording of 
the proviso would seem clearly to indi¬ 
cate that the benefits contemplated by 
Glauses (a) and (b) of S. 3.^are benefits of 
a diff erent kind from the ultimate bene¬ 
fit” contemplated by the proviso. The 


1026 

contradistinction and contrast betweeir 
the two kinds of benefit are broug’lt out 
clearly by the use of the 'expression 
“ultimate benefit” following so closely 
upon Glauses (a) and (b). This, to my 
mind, also clearly indicates that it could 
not have been the intention of the Legis¬ 
lature that by the use merely of the 
word “wakf” it could be contended that a 
bequest for the poor or any other purpose 
such as is indicated in the proviso could 
be inferred. 

The third contention of the learned 
vakil was that on a proper construction 
of the proviso a benefit created for the 
maintenance and support of ^the family* 
children or descendants was such a pur¬ 
pose as is indicated in the proviso. This 
contention requires car'^ful examination, 

I have already referred to the words 
“ultimate benefit.” The word ultimate 
clearly refers to the benefits already 
referred to in the section, the immediat& 
and the mediate benefits, the immediate 
benefit to the wakf referred to in 01. (b) 
and the mediate benefit referred to in 
Cl. (a). The word “ultimate,” therefore, 
is used in contradistinction to both these 
benefits and it is, to my mind, a clear 
legislative indication that the benefit 
which the proviso requires is of a diffe* 
kind and nature to the benefits referred 
to in Gls. (a) and (b). In the face, there* 
fore, of the expression * ultimate benefit 
as contradistinguished from the benefit 
to oneself or family, dhildren and des¬ 
cendants, I cannot help concluding that 
the benefits to the poor or other purpose 
must be such purposes as are, apart froml 
any usages of any sects of Mussalmans,) 
generally in Mahomedan law recognized 

as charitable purposes. 

The expression “in such cases in the 

proviso refers clearly to 01s. (a) and (b;. 

If the proviso is l-eally meant to refer 
to the maintenance of the familyr 
children and descendants it would be 
meaningless to refer to “ultimate benefit 
in such cases. The expression therefore,, 
“in such cases” would seem also clearly 
to indicate that, though the 
and mediate benefits as in Ols- (a) and (b/ 
may be in favour of persons or clas^a 
indicated in those clauses still the 
proviso requires that the ultimate bdne^ 
should be for the persons or objects 
thereafter indicated. Again, the further 
expression “reserved’ in expressly or 
impliedly reserved” would also show 
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that tha roquirement in the proviso is 
diifereat from the requirements already 
set out. The reservation ia required 
to be either express or implied implied 
it may be from what is expressed or from 
the ciroumstaoces. Anyho-v, the resei” 
vation has got to be there. If on a proper 
coDstrucoion of tho proviso it could be 
held that a bequest merely for the main* 
tenance of one’s family and descendants 
would be within it, then ‘it was unneces¬ 
sary to use the words “for the poor or for 
any other purpose” etc. It would have 
been sufficient for the legislature to say 
“for any purpose recognized by the Mus* 
salman Law as religious eco 

When the Legislature advisedly uses 
the words “for tho poor or any other 
purpose” I cannot but construe the ex¬ 
pression ejus Jem generis with the poor 
and, therefore, to refer only to those ob¬ 
jects of ohariby such as are generally in 
all systems of Mahomedan Law recogni 
zed. Again, it is not sufficient that the 
objaobs should be recognized by the Mus- 
salman Law as religious, pious or chan 
table, bat they are also required to be of 
a permanent character. 1 ^tm satisfied 
in my mind that it is of the very essence 
of the Mahomedan Law relab.ng bo wakfs 
that it recognizes only bequests for public 
charities such as for the poor, for religi¬ 
ous purposes and so on as being perma¬ 
nent and bequests for other purposes as 
being nob permanent. When, therefore, 
in the proviso we have those words of a 
permanent character” they cleirly having 
regard bo the language with which we are 
familiar, must be regarded as indicating 
only those general purposes which are 
called religious, pious or charitable under 
all systems of Mahomedan Law. 

It cannot possibly be contended that a 
gift for the maintenance of one’s children 
family or descendants could by any means 
be regarded as permanent. All religions 
recognize the mortality of human beings 
and also coute uplate the lino of succes¬ 
sion coming bo an end at some time or 
another. I cannot, therefore, regard 
that the Mahomedan Law, of all systems 
of religion could have regarded a bequest 
in favour of family, children or descen¬ 
dants as of a permanent character. 

For these reasons I have come to the 
conclusion that by this Act the Legisla¬ 
ture clearly provided that even after the 
passing of the enactment there ought to 
be a provision in the wakf for a bequest 


to the poor or other purpose generally^ 
recognised as religious, pious or charitable 
and of a permanent character. In the 
absence of such a bequest there could be 
no valid wakf. It is true that before the 
passing of this Act their Lordships of the 
Judicial Committee and several Courts in 
this country held that for the valid crea¬ 
tion of a wakf it was nob merely suffi¬ 
cient bo have some bequests in favour of 
charity, but it was held repeatedly that 
such bequests should not bo merely illu¬ 
sory in their character :a ’Sort of a make¬ 
shift or device for the purpose of tying 
up property through generations of suc¬ 
cessors but ought to be also substantial. 

After these decisions were pronouncel 
apparently there was a clamour amongst 
Mahomedans supported by great Maho¬ 
medan jurists, and for reasons of its own 
the Legislature thought it fib to pass this 
enactment and the question I have got 
to decide is whether in passing this en¬ 
actment it has embodied as law the posi¬ 
tion which was held by those jurists who 
held the extreme view that it was com¬ 
petent to a Mahomedan to create a wakf 
purely and solely for the maintenance of 
the family or whether it merely did 
away with the effects of the decisions of 
Courts with regard to the illusory or un¬ 
substantial character of the bequests for 
charity. I am inclined bo take the latter 
view. I am satisfied in my mind that 
the true intention and object of the* 
Legislature in passing this enactment was 
merely to do away with the effects of the 
decisions which said that the bequests 
for charity should not be illusory or un¬ 
substantial. In S. 3 this enactment pro¬ 
vides that it may be what is called illu¬ 
sory. In S, 4 it enacts that it need not 
be substantial. It may be postponed 
probably for ever but still whether it 
was illusory or unsubstantial, the Act 
requires that there must be some provi¬ 
sion for some bequests in favour of the 
purpose generally considered religious, 
pious or charitable. 

The last branch of the argument by 
Mr. Venkatarama Rao was this. He 
referred me to S. 5 of the Act and his 
argument if accepted, would result in 
doing away with the entire enactment. 
Having in the four previous sections 
enao ed what the Legislature considered 
to be the proper law with regard to the 
subject, it is argued by Mr. VenJf%ta- 
ramana Rao, in the 5th section it \vcut 
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rubbing out the slate again. But I am 
.glad to think that on a consideration of 
the argument I do no not feel compelled 
to agree with that contention. It is 
significant that in S. 5 the words used 
are shall a(fect any custom or usage 
among IMussalmans.” In all the previous 
sections the expression used is “the Mus- 
aalman Law,” “the tenets and doctrines 
of Mussalman Law,” “the provisions of 
Mussalman law” and so on. The word 
used is always “law” and not “custom” or 
usage.” The expression, therefore, cus¬ 
tom or usage” in S. 5 should not be con¬ 
strued as meaning the same thing as law. 
because when the enactment itself draws 
■a distinction between the two, it would 
be wrong to construe them as being iden¬ 
tical. It seems to me that S. 5 was 
enacted, as is usual with the Indian 
Legislature which is always apprehensive 
of interfering with the unknown cussjorns 
and usages of the Hindu or the Maho- 
medan Law almost to the point of trepi- 
dation, merely providing a safeguard that 
the enactment should not be construed 
as interfering with any local or sectional 
usage or custom, if such should be found 
to exist. Anyhow, as the sectioli could 
not be reasonably construed to refer to 
the law relating to wakfs, I cannot agree 
with the contention that the effect of 
S. o is to do awaj' with the proviso in 
S. 3. 

In the result, I have come to the con¬ 
clusion that even after the passing of the 
Wakf Validating Act it is necessary that 
every instrument before it can validly 
-create a wakf should contain a provision 
for some religious, pious or charitable 
purpose of a iDermanent character gene¬ 
rally so recognized by all systems of 
Mahomedan law. There is admittedly 
no such provision in the instrument 
before me. I must therefore, hold that 
Ex. A does not create a valid wakf for 
the purposes therein set forth. 

I have already given my reasons for 
holding that it does create a valid trust 
in favour of the beneficiaries named in 
the various schedules, the deceased 
Pylvan Sahib constituting himself trus¬ 
tee in respect of all those trusts. Some 
question was raised in the course of the 
■discussion of the case as to whether 
there was such valid acceptance of the 
trust by the various parties so as to make 
Tthe trust complete and binding on all the 
parties. It is only the plaintiif that 


(Srinivasa Aiyangar, J.) 1926 

argued the point and so far as the plain¬ 
tiff is concerned, the thing is made per¬ 
fectly clear. Ex. Ill is' a notice that 
was sent by 'Mr, P. M. S. Mudaliar as 
vakil on her behalf. That notice is ad¬ 
mitted by her husband as her first wit-, 
ness. That contains statements which 
are only consistent with the plaintiff 
having accepted the trust in her favour 
contained in the so-called wakf deed. On 
behalf of Defendants 2 and 3, I have no 
materials before me on which I can hold, 
whether they have accepted the 
trust or not. The learned vakils ap¬ 
pearing for them tell me that they 
have to consult their respective clients 
and that then alone they will be able to 
tell the Court whether their position in 
the case would be on the footing of their 
having accepted their respective trusts or 
not. If they do not accept the trust, 
then it would follow that there not hav¬ 
ing been a completed and accepted trust 
the property will lapse to the general 
estate of the deceased and will be divis¬ 
ible amongst all the heirs and legal 
representatives of Pylvan Sahib. 

Another question was also raised in the 
course of the discussion of the case and 
that was the restraints on alienation 
contained in the deed of wakf and it 
may also be taken that resfci’aints are 
being necessarily imposad on alienation 
by the deed being called a wakf. If 
there is a bequest to a person and res¬ 
traints are imposed on his enjoyment of 
the property which are not consistent 
with the bequest already made, it is un¬ 
doubted law that the restraints would be 
invalid and the bequest will take effect, 
as though the instrument contained no 
such restraints. In this case the res 
traints were imposed by the deed merely 
because the ambition of the deceased 
wakif was to create a wakf solely for his 
family and descendants. That haying 
failed, it cannot possibly be held that 
these restraints will have any lega 
effect. From this 'it ^ follows that the 
various beneficiaries indicated in t e 
schedules to Ex. A and their legal repre¬ 
sentatives in the case of such of tneni as 
are dead will be the * beneficiaries^ in res 
pect of the various trusts contained in 
Ex. A. I have already decided that in 
the case of the properties settled lor 
charity in Schedule B, they have been 
validly dedicated. To the properties lu. 
Schedule B, we have to add Item b«o. -i 
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of Schedule 0 with regard ‘ to which also 
it is now clearly established by the ad¬ 
missions made by the first witness for the 
plaintiff and also on the basis of the re¬ 
citals in the Will that that property had 
been validly dedicated for performing the 
annual ceremony of the Prophet during 
Bara wafat as sot out in the pleadings. 

Defendants 12 and 13 aro merely debt¬ 
ors to the estate of the deceased Pylvan 
Sahib. An issue has been raised whether 
they are necessary parties to the suit, ^ I 
asked the learned counsel for the plain¬ 
tiff on what ground he justified making 
these debtors to the estate in an adminis¬ 
tration action like this parties to the 
suit. He has not been able'to satisfy me 
as to the grounds on which he has mado 
them parties. If moneys are due to the 
estate from them and there are disputes 
amongst the heirs and sharers of the 
estate with regard to the division of the 
moneys, that is of no concern to the debt¬ 
ors themselves. They have executed 
promissory notes in respect of the moneys 
due and the holders for the time being 
will be entitled to recover the moneys 
due thereon whatever shares therein the 
various parties might be entitled to and 
whatever might be the ultimate disposal 
of the moneys. On these grounds I hold 
that Defendants 12 and 13 aro unneces¬ 
sary parties and have been -wrongly ad¬ 
ded, They will be dismissed from the 
suit with their costs up to date, payable 
by the plaintiff. 

On these findings the case will stand 
adjourned till Friday next. On the 2nd 
and 3rd defendants intimating to the 
Oourb their acceptance or otherwise of 
the trust contained in Ex. A, further 
directions will be given and the case 
leferred to the Official Referee for carry¬ 
ing out the partition amongst the 
various heirs and sharers. Costs reserved. 

Case adjourned. 
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Ramesam, j. 

Vikrala Ramachandraclxaryulu — Plain' 
tiff—Appellant. 

V. 

• Vikrala Srimath HaiKjacharyulii and 
another —Defendants—Respondents . 

Second Appeal No. 559 of 1923, Deci¬ 
ded on 2nd December 1925, from the 
decree of the Sub-J., Nellore, in A. 8. 
No. 6 of 1922. 

(rtJ tratlon Act, S. 17 (2) (f)— Agreement 

to divide property In certain shares is not a docu¬ 
ment purporting to convey property—To bring a 
case within sub-S. 2 (u) it is not necessary to 
expressly say that another document will be 
executed. 

An agreement to divide a properly in certain 
shares is not an agreement conveying any pro¬ 
perty and therefore not oompulsorily registrable. 

It is not necessary to bring the documents 
within the exempting Cl. 17 (v), to say expressly 
that another document will be executed. The 
test in all such cases is not whether a document 
expressly contemplated execution of another 
document, but whether by itself it created any 
right to immovable property, and ii it did not, 
then it does not require registration : A. I. B. 
1922 P. C. 2G6, Uel on, [P. 1119, C. 1, 2J 

(6) Rcglstrattcn Act, S, 17 (11 (6)— Unregistered 
sale deed is adfnissible as an agreement to sell. 

Even where a document purports to be a sale 
deed and is inadmissible for want of stamp or 
registration, it is admissible as an agreement to 
sell in a suit for specifice performance : 14 Mad. 
55, Foil. [P. 1119, C. 2] 

(c) Civil P. C., 0. i3, B. 17— Aiitendincnt can be 
allowed In second appeal. 

.An amend me’it of the plaint can oven be 
allowed for ih o first time in second appeal in a 
proper case : 10 M. L. T. IIG, Bel. ou. 

tP. 1120, C. 2] 

(<?) Spcctf'c perfenmnee—Agreement to .sell — 
Suit for specific 2>t«r/or«ia)u.v—Poss<*ssion can 
be clainu d. 

Possession also can be claimed in a suit for 
tjs.;ifio performance where possession is a reiie 
consequent ou a decree for specific pctformauce. 

[P. 1121, C. 1] 

.V. Balasuhraviania Mudaliar for 
A. Krishnasicami Aiyar —for Appellant. 

K, Bhashyam Aiyanya )—for Respon¬ 
dents. 

Judgment. — This Second Appeal 
arises out of a suit for specific perform¬ 
ance of an agreement between co-owners 
to divide their property in a particular 
way. 

The facts may be more specifically 
stated. One Appalacharlu was the last 
owner of the suit property. He died 
about 70 veal's ago leaving his wido^r 
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Lakshmamma and brother’s widow Sesh- 
amma. Lakshmamma died in 1866. At 
the time of her death the plaintiff, a 
grandfather Lakshmanacharlu, 1st defen¬ 
dant’s father Seshaoharlu and the 
2nd defendant’s grand-uncle Sree- 
nivasacharlu were the reversioners 
entitled to the property. But after 
taking possession they found that they 
had to arrange for the maintenance 
of Seshamma. So they entered into 
an agreement with Seshamma under 
which they allowed her to remain in 
possession until her death and they or 
their heirs should take the property after 
her • death. Seshamma died in 1895. 
(vide Ex. BB-2, the date in para. 6 of the 
plaint in the printed papers is incorrect.) 

'At the time of her death, plaintiff’s 
paternal uncle Seshaoharlu, the 1st 
defendant, and the 2nd Defendant’s 
father represented the three reversioners 
of 1866. and these were entitled to the 
property. But Seshamma disposed of 
the property in her possession by a Will 
and by several sale deeds though she 
iaad no right to do so, and the three i:)er- 
sons entitled to the property liad to 
bi'ing a suit. Such a suit was filed as 
O. S. No. 30 of 1907 of the District Court 
of Nellore. It was afterwards trans¬ 
ferred to the tem|X)rary Subordinate 
Court and became O. S. No. 60 of 1913. 

In that suit, the 1st plaintiff was the 
present 1st defendant the 2nd plain¬ 
tiff was the present 2nd defendant’s adop¬ 
tive father and the 3rd plaintiff was the 
present plaintiff’s uncle. Before filing 
the said suit, the three plaintiffs therein 
entered into an agreement dated 5bh 
August 1907, Ex. EE, under which it 
was agreed that in consideration of the 
3rd plaintiff (uncle of the present plain¬ 
tiff) conducting the suit by instructing 
’vakils and in other ways and, in consi¬ 
deration of the document being in his 
nossession, l/8 of the properties recovered 
should be given to him solely and the 
other 7/8ths should be taken in equal 
shares : or in other words, while the 1st 
plaintiff and 2nd plaintiff was to get 
7/24, the 3rd plaintiff was to get 10/24. 
While the suit was pending before the 
Sub-Judge they entered into another 
agreement modifying the former agree¬ 
ment, Ex. FF. dated 25th October 1909, 
In this agreement it was stated that the 
first two ifiaintiffs were unable to find 
their share of the expenses and, therefore, 


Ex. EE, the earlier agreement, was exe¬ 
cuted. It was then provided that all 
the further expenses of the suit should 
be borne by the 3rd plaintiff and in con¬ 
sideration of this, instead of the old 1/8, 
1/4, share was to be kept apart for the 
3rd plaintiff and the other 3/4 was to be 
taken in three shares; or in other words, 
the first two plaintiffs were each to get 
a fourth share while the third plaintiff 
was to get a half-share. Some time 
after this agreement the 2nd plaintiff 
therein died and Ids son, that is the 
present 2nd defendant was added as 
the 4th plaintiff and the 3rd plaintiff 
died, and hissm, that is the present plain¬ 
tiff, was added as the 5th plaintiff. 

It may be added th-^t the pai-ties original¬ 
ly engaged the late Mr. V. Krishnaswami 
Aiyar (afterwards a Judge of this Court) 
as their vakil and had to incur heavy 
expenses. The Subordinate Judge de¬ 
creed the suit only in respect of Item 1 
of the pi'esent suit and in that item 
instead of decreeing the whole he de¬ 
creed only 5/6, that is, one-third of the 
1st plaintiff and one-third of the 4th 
plaintiff, but only 1/6 instead of 1/3 of 
the 5th plaintiff. As to another item, 
Item 7 of that suit, he dismissed the suit 
as beyond time. This was in ^ 1914. 
There was an appeal to the District 
Court of Nellore. It was filed in respect 
of the 1/6 share of the 5th plaintiff 
disallowed by the Sub-Judge and the 
other item, the claim for which was 
held to be barred. It appears that the 
appeal was filed with insufficient stamp 
and it was returned for payment of defi¬ 
cient stamp duty on 30th July 1914. 

After several extensions of time 
allowed it was stated that the 1st and 
2nd appellants did nob wish to continue 
the appeal and deficient stamp duty was 
paid only for the 3rd appellant who con¬ 
tinued the appeal. This was on the 2nd 
September 1914. The appeal was disposed 
of in March 1916. The result of it was 
that the 3rd plaintiff’s appeal was 
allowed. He got his 1/6 share disallowed 
out of the item decreed by the Subor¬ 
dinate Judge and his own 1/3 share of 
Item 7. T» e other shares of Item 7 
were not decreed as the other appellants 
did not prosecute the appeal. Looking 
at the reasons of the District Judge (vide 
Ex. BB) one would think they too would 
have gob a decree for their shares. It is 
obvious that in the interval between the 
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^ling of the appeal and the 2nd Septeru" 
Tjer 1914 the fir3t two appellants broke 
^way from the 3rd appellant, either 
beciuse they entered into a private 
arrangement with the opposite party or 
for some other reason. Soon after the 
disposal of that appeal, that is on 7th 
Maroh 1917, the present suit was filed 
for specific performance of the agreement 
in Ex, FF. A number of objections were 
taken by the defendants. They denied 
the genuineness of the agreement of 186G 
and of Exs. BE and FF. They denied 
that the plaintiff and his uncle per- 
•formed their part of the agreements. 
They also contested that plaintiff is not 
entitled to the benefit of the agreement 
.as the heir of his uncle. All these points 
were found by both the Oourte below in 
plaintiff’s favour and against the defen¬ 
dants. But in spite of this, the defen¬ 
dants succeeded in both the lower 
Courts on certain technical objections. 
The District Munsif found that Exs. EE 
:and FF amount to a sale, and not being 
registered are ineffective to pass any 
property to the plaintiff. He also held 
that the plaintiff’s remedy is to refer the 
matter to arbitrators and not to sue. 
On appeal the Subordinate Judge held 
that Exs. EE and PP are inadmissible 
for want of registration and dismissed 
the appeal. The plaintiff files the second 
appeal. 

Exhibits BE and FF do not purport to 
jbe sale deeds. They purport to be agree- 
iments to divide the property in certain 
'shares. Nor do they purport to convey 
any property. In my opinion, they are 
merely agreements to do all that is 
necessary on the part of the promisors 
to give effect to the division agreed upon. 
This remark is particularly true of 
Ex. FF which is executed by the two 
defendants in favour of the plaintiff 
unlike Ex. EB. It is true they do not 
e.'cpressly say that another document 
will be executed, but I do not think this 
is necessary to bring the documents 
within the exempting Cl. 17 (v) of the 
^Registration Act. Seeing that they do 
Inot by themselves purport to convey 
property, it follows that if they are 
ineffective without another document 
there is an implied undertaking to exe¬ 
cute a further document. In this res¬ 
pect 1 think this ease is a far better case 
•than the decision in AffTup.Fmwu v. Rtim- 


amma (l). In that case the document 
while contemplatiag the execution of 
another document, also purported to be 
a sale on its date and to place the vendee 
in possession. I must state there#are 
several unreported decisions of this Court 
taking the same view. So early as 
Adakkalam v. Theethan (2) it was held 
that a mere agreement does not require 
registration and is admissible for the pur- 
l^ose of obtaining specific performance. 
Ip Nagaiipa v. Devu (3) it was held that 
even whore a document puri^orts to be a 
sale deed and is inadmissible for want of 
stamp or registration, it is admissible as 
an agreement to sell in a suit for specific 
performance : see also Upendra Nath 
Banerjee v. Umesh Chandra Banerjee (4). 
The same view is taken in Indar Singh 
v. Munshi (5). The test in all such 
cases is not whether a document ex"| 
pressly contemplated execution of an* 
other document, but whether by itself 
it created any right to immovable pro-1 
perty, and if it did not, then it does not 
require registration : see Bajangam 
Aiyar v. Bajangam Aiyar (6). Whatever 
view we take therefore of Exs. EE 
and FF they are not inadmissible for 
want of registration. 

It seems that two possible views may 
be taken of these documents. As the 
• three sharers were tenants-in-common 
of the property, every one is strictly en¬ 
titled in the theory of law to every 
particle of the properties, and, therefore, 
when they agreed to divide in certain 
shares it cannot be said there is a con¬ 
veyance by some sharers in favour of 
another even though but for the agree¬ 
ment the shares would have been diff¬ 
erent. Where every one is owner of 
every part of the property there is noth¬ 
ing to convey, and it is only a question 
of shares. The inequality of shares may 
be due to various reasons. In all such 
cases, a mere agreement to divide is 
enough to enable the party who benefits 
by it to sue for specific performance of 
an agreement and to recover possession 
The^ judgment of this Court iu S. a! 

*3 an example of such a 

in [1914] 37 Mad. 480^1C 1. C. 5 .‘^ 7 ~~fl 9 igi 
M. W.N. 917. ^ ' 

(91 (1S89] 19 Mad. r>a\ 

(9) (13911 14 Mad. 55. 

(4) cmoi^isa W. K. 375 = G 1. 0. n46 = 

(5) Cl920i 1 Lah. 194=5G L C '»7'* 

(G) A, I. R. 19:ia T. C. aGCr=|G M»d. S7S. 


1120 Madras Ramachandracharyulu v. Rangacharyulu (Ramesam, J.) 1926 


suit. In that case, a number of sharers 
who resisted the suit by another, relying 
on adoption, entered into an agreement 
by which one of them in consideration 
of s\ipporting the plea of adoption by the 
others was to get a share larger than 
what he would be otherwise entitled to. 
The suit in which they were all defend¬ 
ants having been dismissed and the de¬ 
fendants having been given the shares 
to which they were entitled without the 
agreement, a subsequent suit was after¬ 
wards filed to enforce the agreement and 
to get the extra share. Both the lower 
Courts dismissed the suit. In appeal, the 
High Court (Sankaran Nair and Ayl- 
ing, JJ.) allowed the second appeal hold¬ 
ing that the agreement was binding as a 
settlement of a doubtful matter. It is 
true the question of registration was not 
discussed in second appeal but was 
taken in review and was disallowed. In 
the present case also, as the three plain¬ 
tiffs were out of possession of the pro¬ 
perty and bad to litigate to acquire 
them, it may be said the matter is doubt¬ 
ful and a settlement settling the shares 
in a particular way may be said to be a 
settlement of a doubtful matter, in 
which case it will not fall under the 
Transfer of Property Act and does not 
require to be registered even if it amounts 
to a complete transaction. 

But a second view is possible ; it may 
be said that Ex. PP is merely an agree¬ 
ment to do the needful for conveying an 
extra share and by itself cannot give a 
right to the plaintiff to obtain a certain 
share. If so, all that the plaintiff has 
to do is to pray for a direction directing 
the defendants to execute the document 
if the Court so thinks fit. It is true that 
the original plaint did not contain any 
such prayer. After the appeal was tiled 
in the lower appellate Court the plain* 
tiff applied for permission to amend the 
plaint by the addition of such a prayer. 
The Subordinate Judge dismissed the 
appeal, but did not deal with this prayer 
for amendment and dismissed the peti¬ 
tion without giving any specific reasons 
and the vakil for the appellant com¬ 
plained of this before me. Seeing that 
all the defendants’ objections in the case 
are technical and they have really noth¬ 
ing in the merits it seems to me that in 
the interests of justice this is a case in 
which the lower appellate Court ought 
to have the amendment on such terms as 


it thought fit. An amendment of the; 
plaint was even allowed for the first 
time in second appeal : see Dronan Baju 
Bamayya v. Peddayya (7). In this cage 
it ought to have been i^ermitted in the 
lower appellate Court and I accordingly 
allowed the plaint to be amended by the 
addition of such a prayer. I even think 
that the direction for the execution of 
an ancillary document might well be- 
included under prayer C of the original 
plaint : 

such other relief as the Court thinks fit under 
the circumstances. 


However, as the plaintiff was not 
diligent enough I think he must pay 
the costa of the defendants in the first- 
two Courts. 

Mr. Bhashyam for the respondents- 
raised three minor objections. First, he- 
said that the plaintiff was guilty of some 
fraud, relying on para, 4 of the written^ 
statement and that a finding on it is to 
be called for. There'is no issue on it 
and the only issue as to plaintiff’s con¬ 
duct is the third issue, namely, whether 
he performed his part of the agree*" 
ment. This has been found in favour 
of the plaintiff. Mr. Bhashyam origi¬ 
nally suggested that the plaintiff fraudu¬ 
lently did not pay the deficient Court- 
fee in the appeal in the former suit, but- 
the facts I mentioned above from' 
Ex. BB-1 show that after the other ap¬ 
pellants withdrew the 3rd appellant paid 
his own share of the Court-fee. 
fore do not think there is any point re* 


iring fresh enquiry. 

The second objection taken by inr.- 
lashyam is that the suit for possession 
not maintainable along with the suit 
’ specific performance. He relied on 
0 Letters Patent decision 
iddi V. Subramania Aiyar (SJ One o 
0 Judges dissented. But apart from 
I think that case is distinguishable 

,ni the facts before me. In that case 

0 suit for specific performance was- 

iinst one person and the relief f 
rtition was claimed against other per 
is who were not parties to the nrp 
lyer and this fact furnished the ratio- 
Jdendi o£ the decision. The Engl sh 

i 0 S relied on hy Walhs, 0. Jy 

De Hogiiton v. Mo^ieij (9;. aiso- 


'[1‘Jll] 2 M. W. N. 12 I. c. no — 10' 

L. T. 116* T T ^7^ 40* 

[19173 40 Mad. 365 — 32 M. L. J* 57o 4U 

I. 0. 429=5 L. W. 707 (F. B.K 
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support the disbinotion. 16 is unneces^ 
sary 6o refer all of them. The reoant 
decisioa of the House of Lords in Mil" 
dred Hoxoard v. Willia'ni Miller (10) also 
illustrates the distinction. In the pre¬ 
sent case the defendants are persons 
against whom both the reliefs, namely, 
specific performance and possession were 
asked. In such a case all reliefs con¬ 
sequent on the decree for specific per¬ 
formance ought also to be granted : (See 
Fry on Specific Performance, S. 1402). 

The third objection raised by Mr. Bha- 
shyam is that the plaintiff’s remedy is 
GO refer the matter to arbitrators and 
nob to bring the suit. He relies on 
jSx. EB, the last sentence at page 1 of 
the documents. This clause is nob re¬ 
peated in Ex. FF. He contends that the 
clause remained operative after the 
execution of Ex. FF. On reading the 
two documents together, I do nob agree 
with this contention. The intention is 
to drop the clauses from Ex. FP. It 
seems to me that Ex. FF is complete in 
itself and did nob intend any further 
reference to Ex. EE. Again I do nob see 
how one party can refer a matter to 
arbitrators (who are nob even named) 
without the other co-operating. Thirdly, 
the document EE refers to advice of 
mediators and not to decision of arbitra¬ 
tors and the advice of mediators can bo 
taken and acted upon only if all the 
three parties go to them. For all these 
reasons, I disallow this contention. 

The only question that remains is. 
what is the relief to which the plaintiff 
is entitled *? There are two items in the 
suit, the first item was divided into 
6 shares of which each of the three 
parties took two. According to the 
agreement plaintiff ought to have an¬ 
other sixth, that is, he ought to have 
one out of the four shares in the hands 
of defendants. Instead of this he claimed 
1-1/3 out of the four shares in the hands 
of the defendants. He is entitled only to 
a half-share each from the two shares of 
each of the defendants. There will be 
decree directing that the plaintiff will 
be entitled to get 1/4 of such sharo which 
each defendant has in item 1. He will 
be entitled to propcrtionate costs of this 
throughout, but he will pay propor¬ 
tionate costs on the disallowed half-share 
in second api>eal. As to the second 

318=84 IW.“P. 0. 49 

li. T. 40S. 
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item, the parties never prosecuted the 
appeal together, and the plaintiff wants 
now a share in item 1 in substitution of 
what he would have got from the other 
item if all had stuck to their agreement. 
I do not think be is entitled to this, and 
this claim will be dismissed with pro¬ 
portionate costs in second appeal. I 
have already said that the appellant will 
pay all costs of the respondents in both 
the Courts below. The plaintiff will be 
also entitled to mesne profits from the 
date of suit till delivery of possession on 
the item decreed. The District Muneif 
will ascertain the past profits and 
pass a final decree. The future profits 
will be determined in execution. 

Appeal allowed in part and dismissed 

as to the rest. 
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Devadoss and Waller, JJ. 

V enhatigadn and others —Accused— 
Appellants. 

V. 


Emperor —Opposite Party, 

Criminal Appeal No. 16 of 1936, De¬ 
cided on 29th March 1926, from the 
order of the S. J.. Anantapur, in Criminal 
Case No. 50 of 1925. 

Criminal P. C., S. 297 —Offence cJuirged tijuii 
be erplatned to Jury—Theft ca^—Pu^viovdl must 
be dishonest—'DlsJtonesUy"' must be explained to 

jury. 




olearly to the jury the offenc? with whiob the 
accused are charged and-in doing so the Judge 
should keep before him the words of the section 
aenaiug the offeaoee [p 1X2Q C 1] 

lu oise of theft removal must be done d=s- 
honesUy and the word ‘‘dishouestlv/ must be ex- 
plamed to the jury. * [p C 2' 

V. L. Bthirai toi- the Public Prosecuter 
—for the Grown. 


Judgment.— The only pdint in this 

case IS whether the offence of theft has 
been properly 'deBned by the learned 
se^ions Jadge. He defines theft as the 
taking of movable property, from a 
persan s possession without that person's 
oonsant. This is not the proper defini- 
tion of theft. Removal must be dom 
dishonestly and the word 'dishoaestU J 

light of the facts of the case we cannot^ 
twill the incomplete definition of the U 
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'has caused a miscarriage of justice, but 
we would draw fche atfeenfeion of the 
learned Judge to the duty of explaining 
clearly to the jury the offence with 
which the accused are charged and in 
doing so the Judge should keep before 
him the words of the section defining the 
'offence. With these remarks we dismiss 
jjhe appeal. 

Appeal dismissed. 
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Venkatasubba Rao, J. 
Bamallfiga Itjet —Appellant. 

V. 

Parvatkathammal and o^/iers—Respon¬ 
dents. 

Second Appeal No. 1163 of 1923, De¬ 
cided on 21st April 1926. from the decree 
of the Sub-J., Tutioorin. in A. S. No. 11 of 

1923. 

Hindu Law—'Alienation -hy widow—Income of 
proyerty insufficient for maintaining widow, she 
Is not 'hoi(,nd to keep corpus intact for rever¬ 
sioners- . . . 

Where the iacoai 2 of the estate is lasuffiolent 

for the maintenance of the widow, the Hindu 
Law does not impose upon her any obligation to 
preserve the corpus and keep intact for the 
benefit of the ultimata reversioner, Any such 
onerous duty is not cast upon a Hindu widow. She 
can certxiuly alienate the property for necessary 
ivarnos^s and the most obviously necessary pur¬ 
pose is her own maintenance. [P 1122 C 2] 

K. Raja Iijei —-for Appellant. 

K. S. Ramabhadra lyet —for Respon¬ 
dent. 

Judgment. —I am clearly satisfied 
that the judgment of the lower Court is 
correct. One Veera Rama Aiyar and his 
made certain alienations. The 
plaintiff as the reversionary heir im¬ 
peaches these transactions. Certain pro¬ 
perties were left by the deceased and it 

is sufficient for the purpose of this judg¬ 
ment to state that by Exhibits I—G and 
by Exhibit A she sold certain portions of 
the land and utilized the proceeds for 
fche payment of her husband’s debts. 
This fact is nob disputed. She then 
found herself in possession of 47 cents 
nania and acres l‘4i punja. She sold this 
panja land in 1916 for Rs. 600 by Exhibit 

j;_3 The nanja land amounting bo 47 

cents she sold under Exhibit I for ano¬ 
ther sum of Rs. 600 in fche year 1918. 
We are concerned with ‘the validity of 


the latter sale. It is hot disputed that 
out of this Rs. 600 ^realized the widow 
paid Rs. 150 to the plaintiff in discharge 
of a valid debt. On these facts, cah the 
sale under Exhibit I be . impeached on 
the ground that it is nob binding upon the 
reversion ? 

The learned Subordinate Judge points 
out that the land which remained in the 
widow’s possession after the debts had- 
been paid off was capable of fetching an 
annual income of Rs. 28. A portion of 
this land was sold under Ex. I“B and 
realized Rs. 600. If this amount had 
been invested even at 12 per cent, a fairly 
high rate the interest the lady could get 
would only be'Rs. 6 a month. If likewise 
she should invest also the sum Rs. 450 
which remained in her hands out of the 
Ijroeeeds of sale under Ex. I, the interest 
which that sum would earn would be Rs, 
4-1-0 a month. In other words, by 
converting the land into cash, the widow 
is in a position to realize.by way of in¬ 
terest Rs. IO-8'O a month. In making 
this estimate the Subordinate Judge has 
certainly nob taken too lenient a view of 
the case from the widow’s standpoint. 

It is nob pretended ‘that this young 
widow of 20 can live on Rs. 28 per year 
or Rs. 2 per month. Ih the circumstances, 
does the Hindu Daw impose upon her any 
obligation bo preserve the corpus and keep 
it intact for the benefit of the ultimate 
reversioner? Ido nob think that any 
such onerous duty is oast upon a ^indu 
widow. She can certainly alienate, the 
l^roperty for necessary purposes and the 
most obviously necessary purpose is her 
own maintenance. If the widow had not 
sold these lands, she should be practically 
starving. I am clearly of the opinion 
that the purpose in the present case is a 

justifiable purpose. . t 

The Subordinate Judge also points out 

that this lady is a native of ^avancore 
and that the lauds are in the Tmnevelly 
district. She cannot be expected for the 
purpose of realizing a paltry sum of Rs* 23 

a year, to abandon her home and reside 

permanently in Tinnevelly. If she sub¬ 
stitutes supervision by agents for her 
own supervision, the produce may not be 
sufficient even to meet the moideatal 
expenses. The sale must be upheld. 1 he 
appeal consequently fails and is dismissed 

with costs. . - 

Appeal dtsmtssea 
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Devadoss, J. 

(GoUapaUf) Sidda Reddi and anothet — 
Appellanti. 

V. 

Deva JiUjarami Reddi and anothe )— 
Respondents. 

Second Appeal No. 1600 of 1923, Deci* 
ded on 20th July 1926, fi-om the decree 
of the Sub*J.,Gbittoor, in Appeal Suit 
No. 151 of 1922. 

ii: Hindu Law — Adoption—Setting a'iide — Ca>e 
of aurasa son seeking to set aside is different 
from reversioners—His right is independent of 
the father —Suit by minor son is not governed by 
Liniitalion Act^ Art, llS. 

The case of the aurasa sou of au adoptive 
father stands ou a different footing from that of 
a revorsiouer. The cause of action is one and the 
Eiime whatever may b3 the number of the 
reversioners. But the case of an Aurasa sou is 
altogether different, for the adoption affects him 
as it affects no one else ; for if the adoption is 
held valid his right to the family property would 
be cut down under the Hindu Law. But if the 
adoption is held to be not valid then he would 
succeed to the whole of the family property. 
Therefore decisions which relate to suits by 
reversioners would not apply. 

The mere fact that the father who made .the 
illegal adoption was alive for more than six 
years after the adoption would not bar the right 
of a son bora a year or two after the adoption to 
question it. 

Article 118 would'not apply to a case like this, 
for the cause of action begins from the time 
when the alleged adoption becomes known to the 
plaintiff. He, being a minor, could uot be fixed 
with the knowledge of the adoption from the 
date of his birth. 

Son's right to ohalleuge the adoption is quite 
iudepeudeut of that of the father. [P 1123 C 2] 

P. Chenchiah for P. Venkcct%ra,m%n:(, 
Roio^tot Appellants. 

»5. Varadachari —for Bespondents. 

Judgment. —The only question in 
this second appeal is whether the plain¬ 
tiff's suit is barred by limitation under 
Article 118 of the Limitation Act. The 
contention of Mr. Chenchiah is that the 
adoption was made more than six 
years before the date of the suit and 
that the father of the plaintiff who 
could have challenged the factum and 
validity of the adoption did not do so 
and the plaintiff's claim is barred by 
limitation, and he relies very strongly 
upon oases which relate to reversioners 
bringing suits for setting aside adoptions. 
Tlie plaintiff is the natural son of the 
adoptive father. The appellate Court 
finds that there was no adoption. The 


case of the aurasa son of an adoptive 
father stands on a different footing from 
that of a reversioner. The cause of 
action is one and the same whatever may 
be the number of the reversioners. 
But the case of a person like the plaintiff' 
is altogether different, for the adoption 
affects him as it affects no one else : for 
if the adoption is held valid his right to 
the family property would be out down 
under the Hindu Law. But if the adop¬ 
tion is held to be not valid then he would 
succeed to the whole of the family 
property. That being so, it is difficult 
to see how cases which relate to suits 
by reversioners would apply to the case 
of the plaintiff’. 

As Mr. Varada chariar very well put 
it, if the appellant’s contention is to 
hold good, then, in the case of a widow 
making an adoption, if the adoption is 
nob questioned by her within six years of 
the date of the adoption, the adoption 
could not be impeached by anybody. 
Surely that is not the Hindu Law. The 
mere fact that the father who made the 
illegal adoption was alive for more than 
six years after the adoption would not 
bar the right of a son born a year or two 
after the adoption to question it. The 
plaintiff is still a minor and it is difficult 
to see how Article 118 wpuld apply to a' 
case like this : for the cause of action! 
begins from the time when the alleged 
adoption becomes known to the plaintiff. 
He being a minor could not be fixed 
with the knowledge of the adoption from 
the date of his birth. The contention 
is under S. 2 («) of the Limitation Act 
that the plaintiff must be considered as a 
person claiming through* his father. I am 
nob prepared to accept this contention 
for the plaintiff's right is quite indepen¬ 
dent of that of the father. It is therefore 
unnecssary for me to consider the cases 
relied upon by Mr. Chenchiah which are 
Hati Prasad Singh v. Sourendra Mohan 
Singh (l) ; Venkata Sivayya v. Ademma 
{2);Ayy^orai Pillai v. Solai Amtnah 
(3) ; Chirnvolu Pannamvia v. Chiruvolu, 
Perrazu (4). 

The suit is not for a mere declaration. 
It is for an injunction as well. The relief 
as regards declaration is only inciden tal 

(1) ’ A. I. R. 1922 Patna 450=1 Pat. 506 

(2) [1920] 44 Mad. 218=12 L. W. 4^==30 

' J' 621=60 I. G. 98=(1920) M, W, N. 

(31 [1901] 24 Mad. 405. 

.(*) [1906] 29 Mad. 890=16 M,L.J. 307 (F.B.). 
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to the main relief namely, the injunction 
prayed for. For the allegation is that 
the Defendants 1 and 2 are interfering 
with the enjoyment of the property 
belonging to the plaintiff and the Court 
is asked to grant a permanent injunction 
restraining them from doing so. That 
being so, I do not think that the suit is 
barred by limitation under Art. 118. 
In the result the Second Appeal fails and 
is dismissed with the costs of the plain¬ 
tiff respondent, 

Appeal dismissed. 
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Wallace, J. 

S. V. Nallaperumal Pillai —Plaintiff 
—Petitioner. 


cisad its jurisdiction in refusing amendmaat, the- 
error being vital to the trial of the suit, it ^yill 
be correoted in revision. [P 1125 0 2] 

C. S, Venkatachariar, P. N. Martkan- 
dam Pillai and A, Pamamurthi Aiyar — 

for Petitioner. 

S. T. Srinivasagopalacliariar and; 
P. Gopalaswavii Aiyangar —for Respon¬ 
dents. 

Judgment. —The Civil Revision Peti¬ 
tion is against the order of the lower 
Court refusing to permit an amendment 
of the plaint in O. S. No. 59 of 1924. 
The suit as originally framed was based 
on a security or mortgage bond, dated Ist 
July 1921, executed by Defendants 2, S 
and 4, the mortgage amount being the 
sum found to be due to the plaintiff by 
the 1st defendant on that date on run¬ 
ning accounts. The plaint allegation 
was that as on 1st July 1921 it was 
asserted that the 1st defendant was 



P. Ponnaya Mudaliar and others^ 
Defendants—Respondents. , 

Civil Revision Petition No. 1164 of 
1925, Decided on 3rd March 1926, from 
the order of the Sub-J., Tuticorin, D/- 
18th September 1925, in I. A, No. 422 
of 1925. 

(a) Gloll P. C.,.0. 6, B. 11—Original suit on a 
mortgage bond for sum found due on running 
account on a certain date—Defendant denying 
character of the bond—Amendment to sue on 
original running account In the alternative 
must be allowed. 


The suit as originally framed was based on a 
security or mortgage bond executed by Defen¬ 
dants 2, 3 and 4 on behalf of Defendant No. 1. 
the mortgage amount being the sum found to 
be due to the plaintiff by the 1st Defendant on a 
certain date on running accounts . The run¬ 
ning accounts went on even after that date and 
on the taking of accounts up to the date of 
plaint the plaintiff admitted that Rs. 1,016 was 
due by him and allowed for that set off in his 
plaint. Defendant No. 1 alleged that Defendants 
2, 3 and 4 could net execute the bond on his 
behalf and hence it was not binding on him. 
Plaintiff applied to allow him to amend his 
pl-xint by adding an alternative prayer to the 
effect that if the mortgage is found to be not 
binding on the Isb defendant he may be allowed 
to sue on the running account on the footing 
that there was no settlement. 


Held : that the amendment prayed for did not 
effect any real change in the cause of action and 
the amendment should be allowed ; 24 M. L. W. 

400. ^^24 C 2] 

(6) Civil P.C., O. 6, R. 11 —Refusal to allow just 

prayer for amendment—Revision lies—Civil P. 
C..S. U5, 

Where the lower Court has erred in its treat" 
ment of the matter and it has irregularly exer- 


insane and, therefore, could not himself 
execute the bond, ♦ Defendants 2, 3 and 4 
executed it, the 3rd defendant doing so 
as guardian of the 1st defendant. After 
Ist July 1921 the running accounts 
went on, and on the taking of accounts 
between Ist July 1;?21, and 26th 
September 1924, the date of plaint, the 
plaintiff admitted that Rs. 1,016 was 
due by him and allowed for that set-off 
ip his plaint. The defence inter alia 
was that the 1st defendant was not in¬ 
sane on the date of the mortgage and, 
therefore, the mortgage is an invalid 
document and does not bind him. The 
plaintiff, after putting forward a case- 
that the 1st defendant had ratified the 
mortgage after recovering his sanity, 
applied to allow him to amend his plaint 
by adding an alternative prayer to the 
effect that if the mortgage is found to be- 
not binding on the 1st defendant he naay 
be allowed to sue on the running ac¬ 
counts on the footing that 
settlement on the 1st July 1921. This 
prayer the lower Court has refused. It 
seems to me that the lower Court has 
not rightly exercised its jurisdiction in 
refusing this prayer. The suit is really r 
to recover an amount due to the piain-j 
tiff by the 1st defendant on accounts 

between them. The plaintiff s 
case was that at one stage this '^ebt duo 
was crystallized into a mortgage e 
Defendants in effect say it was not. ino 
plaintiff then pleads that if it is found 
that it was not, he may be allowed to 
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sue on the aocounts as if it was not. I 
cannot see here any radical change in 
the cause of action. The primary party 
liable on the accounts has all through 
been the 1st defendant. I shall come 
to the case of Defendants 2 to 4 later ; 
but so far as the Ist defendant is con« 
cerned, I cannot see how the amend- 
raent prejudicially affects him or changes 
the essential cause of action against 
him. He cannot plead surprise because 
it is part of his case that he was un' 
^\>war6 of the mortgage and was all along 
under the belief that the accounts were 
running on as before and that there was 
no settlement on Isb July' 192t : see 
paragraph 11 of his statement. 

His main ■ objection is that the amend¬ 
ment will open to the plaintiff an oppor¬ 
tunity of appropriating against time 
barred items prior to 1st July 1921 sums 
already appropriated against debts which 
have arisen after 1st July 1921 ^and 
thus entirely alter the complexion of 
the accounts as set out in the plaint 
after 1st July 1921. No doubt it will 
have this effect, but the lower Court is 
ijuibe capable of dealing with such a 
■contingency, and it will be open to the 
1st defendant to plead before it such 
questions of limitation and re-appropria¬ 
tion. The Isb defendant cannot plead 
with the same breath that the plaintiff 
cannot rely on the mortgage and yet that 
he must be bound by his system of 
accounts following from it. The plaintiff 
210 doubt taken by surprise when the Isb 
defendant repudiated the insanity, was 
entitled to pub forward the alternative 
plea on the contingency'that the insanity 
WAS nob proved, and such a plea must 
proceed on the footing that there was no 
sebblement on Isb July 1921, binding on 
the 1st defendant, because the settle¬ 
ment was nob with him although he was 
mentally sui juris and that, therefore, 
the running account has not been inter¬ 
rupted by any such settlement. 

The lower Court’s order refusing this 
prayer seems to me to be based on a eon- 
fusion of thought. It'ragards the amend¬ 
ment as introducing a new cause pf 
action, because there was a settlement on 
Ist July 1921. when the old balance of 
account was discharged by the mortgage. 
But the whole question is whether or 
not there was a settlement, and if the 
Court held on trial that the lat defen¬ 
dant was not insane, then there was no 


settlement with the first defendant. The 
plaintiff’s case was not that be accepted 
the transfer of the debt from the 
shoulders of the 1st defendant to those 
of Defendants 2 to 4, but that he effected 
a direct settlement with the 1st defen¬ 
dant through his guardian. If there was 
no such direct settlement then the 
accounts with the 1st defendant are 
open and the case falls to be decided on 
that footing. Similarly with appropria¬ 
tions after July, there were on the foot¬ 
ing that there had been a direct 'settle¬ 
ment with the 1st defendant and if there 
was ho such direct settlement the plain¬ 
tiff is entitled to rt-appropriation so far 
as the law of limitation will permit. 
The plaintiff is entitled to whatever 1st 
defendant owes him on the footing of the 
items on running accounts which are not 
barred by limitation. On this footing, of 
course, the only items after 1st .July 
1921, to be reckoned in tho accounts of 
the Ist defendant will be those items qf 
personal dealing with the Ist defendant 
after that date and not any items of 
dealing with the other defendants. 

As regards Defendants 2 to 4, the new 
case requires some security. They only 
came on the scene on Ist July 1921, and 
their dealings with the plaintiff date 
from this. They will not, if the mort¬ 
gage is found not binding on the 1st 
defendant carry over vny of the Ist 
defendant’s liabilities either before or 
after the settlement, and the claims 
against them will be each on his own 
personal obligation, if any, under the 
mortgage, and on such transactions as he 
has had personally with the plaintiff 
since then. The plaintiff’s prayer in his 
proposed amendment in paragraph 5 (a) 
that they should be held personally 
liable for the sum found after appropria¬ 
ting payments subsequent to 1st July 
1921, towards earlier debts cannot 
therefore, be permitted acd the last 
sentence, namely ” and from Defendants 
2 to 4 according to suit mortgage and 
Moi^ifcy bond ’* must, therefore, be and 
is disallowed. Except for this I oonsi- 
der the amendment should be allowed. 
O, 6, R. 17 is wide enough to oover this 
case. The lower Ckiurt has erred in its 
treatment of the matter and it has ir¬ 
regularly exercised its jurisdiction. 
Such an error is vital to the trial of the 
suit and must be oorreoUd here and now 
I reverse the order of the lower Court 
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and allow the amendment subject to the 
restriction noted above. The petitioner 
will have his costs from Ist defendant 
here and pay the costs of Defendants 2 
to 4 here. 

Order set aside. 
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Ramesam, J. 

M. E. Singaravelu Miid-di and a;i* 
othei —Petitioners. 

V. 

Balasuhramania Miidali and others — 
Respondents. 

Civil Misc. Petition No. 689 of 1926, 
Decided on 2nd August 1926, to issue an 
order restraining execution of the decree 
in O. S. No. 41 of 1921 of the Dt. J., 
South Arcot. 

(a) Civil P. C., O. 39, It. 1— High Court can 
stay execution or Isstce injunction in revi^on. 

The High Court has power to stay execution 
or issue an injunction in revision petitions pro¬ 
vided it can do so in second appeals. 

fP. 1127, C. 1] 

(fc) Civil P. C., O. 31, iJ. X—Injunction res¬ 
training party from proceeding with execution 
in another suit can be granted. 

A Court has an inherent power to issue au 
injuuctiou restraining a party from proceeding 
with the execution of the decree in another suit 
as there is no difference between proceeding with 
another suit or proceeding with the execution of 
the decree n another suit. fP. 1127, C. 1 & 2] 

K. V. Sesha Ayganga )—for Petitioners. 

V. Ramasioami Aiyar for K. Rajah 
Aiyai —for Respondents. 

Ramesam, J.—This is a petition pray¬ 
ing for an injunction restraining the res¬ 
pondent from executing the decree in 
O. S. No. 41 of 1924 on the file of the 
District Court of South Arcot pending 
disposal of Civil Revision Petition 
No. 1372 of 1925 on the file of the High 
Court. The facts are as follows : There 
was a suit for partition in the Sub-Court 
of Chingleput. This was O. S. No. 3 of 
1916. On the 6th of March, 1917, a 
preliminary decree was passed in it. The 
present petitioner was one of the plain¬ 
tiffs in it. After the preliminary decree, 
the 3rd defendant in the suit filed O, S. 
No. 41 of 1921 in the District Court of 
South Arcot at Cuddalore to recover a 
sum of money from the petitioner and 
others. The disputes between the parties 


were settled by a compromise drawn up 
in the form of two agreements dated 6th 
October 1922, according toione of which 
a decree was to be passed in the Cuddalore- 
suit for Rs. 9,000, Rs. 2,000 of which wa^ 
to be paid within two weeks and the- 
balance in 9 months. Under the other 
it was arranged that a fresh allotment of 
the property should be made in the final 
decree at Chingleput in such a way as to 
cover the payment of Rs. 7,009 to the; 
decree-holder in the South Arcot suit. 

Accordingly a decree was passed in- 
the Cuddalore Court for Rs. 9,000 and 
the amount which had to be paid withim 
two weeks after the decree was also paid.. 
What remained to be done was that the- 
re-allotment of the properties in the 
Chingleput Court was to be made and' 
when this was brought to the notice of 
the Cuddalore Court the Cuddalore Court, 
had to enter satisfaction of the moneys 
decree. Obviously, the provision for the^ 
payment of the balance of the Cuddalore- 
decree was a surplusage as the decree^ 
was intended to be satisfied by re-allot¬ 
ment of properties. On the 12fch of July 
1923, an application to record the com¬ 
promise was filed . in the Ohinglepufe 
Court; but this petition was overlooked 
and a decree was passed in pursuance of 
the original preliminary decree th® 
petitioner applied on that very day to- 
make the necessary corrections in the- 
decree but it could not be ordered as 
respondent was absent. Afterwards res¬ 
pondent appeared and opposed the pass¬ 
ing of the decree, but the Subordinate- 
Judge after full enquiry passed an order 
in favour of the petitioner. On appeal 
to the District Judge—I doubt if any 
appeal lay to the District Judge against 
the order allowing the amendment as the- 
respondent’s remedy would be to appeal 
against the amended decree the District 
Judge found all points in favour of the 
petitioner but allowed the appeal on the^ 
ground that the petitioner’s remedy was 

to bring a fresh suit. 

A Civil Revision Petition has been 

filed against the District Judges order 
on the ground among other grounds^ tha 
the District Judge had no jurisdiction to- 
pass the order he has passed. “The Bevi 
sion Petition has been admitted by 
Wallace. J., who also ordered noMce on 
the petition for injunction. This peti¬ 
tion for injunction now comes on before 
me for final disposal. As I think there 
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must state that I do not see any differ* 
ence between proceeding with another 
suit or proceeding with the execution of 
the decree in another suit. I, therefore, 
think that the cases cited do apply. 1 
will only instance the decision in Kumar 
Ganga Singh v. Pirthichayii Lai (1). I 
think I have the i)ower to issue an in¬ 
junction restraining the respondent from 
executing the decree of the Cuddalore 
Court in breach of the covenants of the 
compromise under which the i)roperties 
are to be re-allotted in a certain way at 
Ohingleput and on the matter being 
reported to the Cuddalore Court the 
satisfaction of the decree of that Court 
should be entered, and I accordingly 
direct such an injunction to issue. 

Injunction ordered. 


nite good grounds in the revision petition 
I am inclined to issue an injunction pro¬ 
vided I have got the power to do so. 
The respondent contends that I have no 
power, 

■Now, it is conceded by poth parties 
that as the practice of this Court stands, 
the High Court has power to stay execu¬ 
tion or issue an injunction in revision 
petitions provided it can do so in second 
appeals. If the matter before me is a 
second appeal from the Ohingleput Court 
and I have the power to issue an injunc¬ 
tion, certainly I can issue an injunction 
also in a revision petition. Again, if the 
Sub-Court has power to issue an injunc¬ 
tion, the High Court has also the same 
power. This is also practically conceded 
by the respondent. The contention of 
the respondeat is^that neither O. 39, R. 1, 
nor R. 2, applies to the case and the 
Sub*Oourt could not have issued any in¬ 
junction, and, therefore, I cannot. He 
contends that O. 39, R. 1 does not 'apply 
as no property is now sought to be at¬ 
tached in execution and no property is 
in danger. In the Cuddalore Court what 
is sought now by the respondent is the 
arrest of the petitioner. He also con¬ 
tends that the terms of O. 39, R. 2, do 
not apply. It seems to me that after 
the filing of the compromise petition in 
the Chinrjloput Court the nature of that 
suit is slightly altered. It was originally 
a suit for partition. The effect of the 
compromise was to add something to its 
character. Not only was it a suit for 
partition, but it was also a suit to enforce 
a contract between the parties to make 
the partition in a particular way,^ From 
the time the compromise petition was 
filed in Court all the efforts of the peti¬ 
tioner amount to enforcing the covenants 
of the compromise, or in other wortls the 
petitioner as plaintiff in the Ohingleput 
suit seeks to restrain the defendant from 
committing a broach of contract. There¬ 
fore, I think the terms of O. 39, R. 2 
apply. 

Mr. Sesha Ayyangar for the petitioner 
referred to a number of oases which show 
that in such matters the civil Court has 
an inherent power to issue an injunction 
restraining a party from proceeding with 
another suit in another Court. I have 
not referred to these oases in detail as 
one of the objections of the respond^t is 
baaed on the contention that neither 
O. 89. R. 1. nor R. 2. applies. But I 
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Madhavan Naih, J. 

Thandxvaraya Pillai —Appellant. 

v. 

Kuppusivimi Udxyan —Respondent, 

Appeal No. 10 of I92i, Decided on 
2oth March 1926, against appellate 
order o: the Dist. J., South Arcofc, in 

A. S. No. 240 of 1922. 

Ciril i*. C , O. 21, B. 100 —Court cannot en¬ 
quire Into Hu equities in favour of auction- 
purchaser. 

The Ugitimate scope of aa applioatiou under 

B. 100 does not necessitate the consideration of 
the queation as to the share which the auction- 
purchaser has purchased under the sale, nor does 
it entitle the Court to go into questions as to the 
u puities of the case in favour of such purchaser. 

[P. 1128. C. 1] 

M. S. Venkatrama Aiyar and jS. Jaga' 
disa Aiyat —for Appellant. 

T. E. Bamabhairachariar —for Res- 
l>OQdent. 

Madhavan Nair, J.— The mortgagee- 
decree-holder-purchaser is tlie ap|)ellant. 
The appeal arises out of aa application 
under O. 21, R. 100 made by the respon¬ 
dent for being put into possession as 
he was wrongfully dispossessed by the 
decree-holder in execution of his mort¬ 
gage decree. The appeal relates only to 
properties covered by Schedules C and D 
to the decree. These properties were 
mortgaged to the decree-holder by l>eleQ' 
dants 3, 4 and o who were members 
joint undivided family. Defendants 2 
and 6 had sold thees properties prior to 
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ihe mortgage to the respondent who was 
the 7th defendant in the suit. It was 
decided in the mortgage suit that the 
decree-holder was entitled to get the 
shares only of Defendants 3, 4 and 5 in 
the plaint 0 and D Schedule properties. 
As a matter of fact the sale certificate 
issued to him covered more than what he 
was rightljr entitled to under the judg¬ 
ment and decree and in execution of that 
decree he dispossessed the present res¬ 
pondent. 


Ctvtl P. O., S, 11—PrJdr suit for posses&ion 
based on occlusive title—Svhseguent suit for par¬ 
tition and possession is not barred, 

A suit by plaintifE for possession of his share 
after partition is not barred by the dismissal of 
his prior suit for recovery of specific plot of the 
land based on his exclusive title : A. 1. B, 1923 
Mad. 257, DisL , [P1129, 0 1] 

0. A. Seshagiri Sastri —for Appellant. 

S. H. Muthusami Aiyar —for Respon¬ 
dent. 

Judgment. —The question for decision 
in this Civil Miscellaneous Appeal is one 


It is clear that under the decree the 
decree-holder is entitled to dispossess the 
respondent and so the lower Court 
allowed the petition filed by the respon¬ 
dent under O. 21, R. 100. It is now 
contended that since the appellant is 
entitled to a portion of these properties 
the question should have been considered 
by the lower Court as to what portion 
he was entitled to get, and it is only after 
such decision that the prayer of the 
respondent should have been granted. 
I agree with the lower Courts in holding 
that tlie legitimate scope of the applica¬ 
tion under O. 21, R. 100 does not neces¬ 
sitate the consideration of the question 
now raised by the appellant. I am 
inclined to think that the appellant has 
to work out his rights by a suit for parti¬ 
tion. However that might be, it is clear 
that on the respondent’s application 
Iwhich is of a restricted nature the Courts 
cannot go into questions raised by the 
appellant which would necessitate an 
enquiry into the equities of the case. I 
think the lower Court’s order dismissing 
the request of the appellant to have his 
claim for a portion of the property con¬ 
sidered in the course of the present ap¬ 
plication is right and this appeal should 
be dismissed with costs. 

Appeal dismissed. 
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Waller akd Madhavan Nair, JJ. 
Soiindararajalu Naidu —Defendant— 
A ppellant. 

V. 

Doraisami Naida — Plaintiff Res* 
1 londent. 

Appeal No. 129 of l92o, Decided on 
May 1920, from the order of the 
Negapatam, D/- ICbh February 
1925, in Api^eal Suit No. 20 of 1925. 


of res judicata and it arises in the follow¬ 
ing circumstances; Defendant is the 
appellant. Plaintiff’s suit is for recovery 
of one acre of land in Survey No. 479-Q 
after partition, with past and future 
mesne profits. This property originally 
belonged to one Muthu Naidu. He 
executed a mortgage over one acre of this 
property in favour of Ayyavu Odayar. 
Ayyavu Odayar sued on the mortgage 
bond, got a decree and brought to sale 
the hypotheca. The plaintiff purchased 
the property and got possession through 
Court. He then sued the present defen¬ 
dant in O. S. No. 224 of 1919 describing 
the property purchased by him as a 
specific one acre of land in Sqrvey 
No. 479-Q. The present defendant con¬ 
tested the suit and pleaded that the land 
was not mortgaged by Muthu Naidu and. 
was not purchased by the plaintiff. It 
was hold in that suit as well as in the 


appeal that the present plaintiff was not 
entitled to the western one acre specifi¬ 
cally sued for in that suit. The defen¬ 
dant had purchased the entire land at a 
Court-sale held in execution of a money 
decree which he had obtained against 
the above-mentioned Muthu Naidu. The 
present suit by the plaintiff is thus to 
recover possession of one acre of land 
out of Survey No. 479-Q after -effecting a 
partition and allotting to him that share. 

It is pleaded in defence that this 
suit is barred by the rule of constructive 
res judicata under Expl. 4 to S. 11, Civil 
Procedure Code, by the decision in the 
prior suit, O, S. No. 224 of 1919. The 
learned Subordinate Judge held it was 
not so barred. We agree with his 
opinion. D. S. No. 224 of 1919 was a 
suit to recover a specific one acre based 
upon plaintiff's exclusive title to it on 
the footing of possession and dispossession. 
It was really based on trespass. ^ 
defendant then pleaded that the land 
which the plaintiff could claim was 
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unlooated and undivided. The present* 
suit is one for partition on the footing of 
joint title and that the shares had not 
been specified. We do not think that 
the relief asked for in this suit could 
have been prayed for in the prior suit on 
the statement of facts made in it. It 
appears to us that the set of facts alleged 
in the present case is inconsistent with 
the facts which formed the basis of claim 
in O. S. No. 224 of 1919 and hence it 
cannot be said that the plaintiff ought 
|to have alleged the same in that suit. 
Even if he might have done so, in our 
opinion the grounds of claim alleged in 
the two suits are so utterly dissimilar 
that they could not conveniently be put 
forward and tried in the same suit. 

The case in Muhammad Rowther v, 
Abdul Rehman Bowther (l), relied upon 
by the learned vakil for the appellant is 
clearly distinguishable. The property 
sued for in that case in both the suits 
was the same and the suits were also of 
the same nature. In such circumstances 
che Court held that an additional ground 
(if claim for the same property cannot 
justify a second suit and should have 
been urged in the first suit itself. The 
Marne cannot be said of the present case. 
As we have already stated, the causes of 
action in the two suits are utterly differ¬ 
ent and the grounds of claim are so 
dissimilar that they cannot conveniently 
be tried in the same suit without con¬ 
fusion. The order of the lower Court is 
right. We dismiss this Miscellaneous 
Appeal with costs. 

Appeal dismis!ied. 
a) A. 1. K. 1923 Mad. 257=46 Mad. 136. 
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Phillips and Madhavan Nair, JJ. 

Ramanadhan Cheituir —Petitioner— 

Appellant. 

V. 

Ramachaudra Sivaji Ohantikae and 
cth ers —Respondents. 

Civil Miso. Api^als Nos. 180 and 181 
of 1924, Decided on 10th March 1926, 
from tho orders of the Sub'J., Tanjore, 
in B. P. Nos. 96 and 97 of 1924. D/- 
29th March 1924. 

CfWl C„ O. 21. U. 10—R. 16 
rtppfy the decree tran^/cri'di Ts preliminetry 

decree in iMxrtltioK sail. 

O. 21, R. lO, applies to th;' execution of a 
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decree which has itself been transterred to the 
person seeking execution, but where the decree 
transferred is the preliminary decree in a parti* 
tton suit, R. IG is clearly inapplicable. 

[r 1129 C 2] 

(6) Civil P. C., S. Transfer of prellml- 

na.rij decree—Assignee Is not a person claimUig 
under decree-holder. 

Whore the preliminary decree in a partition 
suit is transferred, the assignee of the decree is 
not a person claiming under the decree-holder 
within S. 145. [P 1129 C 2] 

K, Bhashyam Aiyangar —for Appel¬ 
lant. 

T. R. Ramachandra Aiya7\ A, V. 
Visvanatka Sastri and S. Srinivasa 
Aiijay —for Respondents. 

Judgment. — No, 180 of 1924 : The 
appellant is the transferee of the as¬ 
signee of the rights of Defendants 1 and 
2 at a time when tbej: had obtained a 
preliminary decree for partition of their 
share in the family property. The 
appellant tool^o steps to be impleaded 
in that suit, but after the final decree 
has been pissed he applies to execute 
the final decree passed in favour of 
Defendants 1 and 2. It is contended 
for the appellant that he can come in 
under O. 21, R. 16 but it is clear that 
that rule applies to the execution of a 
decree which has itself been transferred 
to the person seeking execution. Here 
the only decree that can be said to have 
been transferred to the appellant is the 
preliminary decree in the suit. That 
cannot be executed. Therefore, R. 16 
is clearly inapplicabla 

It is then argued that the case comes 
within S. 146 of the Code of Civil Pro¬ 
cedure and that inasmuch as Defendants 
1 and 2 can execute the final decree and 
the appellant is a person claiming under 
them he is equally entitled to execute 
the decree. Lndoubtedly tho appellant 
claims under Defendants 1 and 2 in so 
far as their right was declared by the 
preliminary decree, but that was an in- 
ohoate right being merely declaration of 
their right to a certain share without 
determining the extent of that share. 
After such transfer the defendants pro¬ 
ceeded with the suit and obtained the 
further right, namely tho right to secure 
possession of their separate share. That 
was a right which was not vested in ■ 
them at the date of the transfer, and 
consequently that right did not pass to 
the appellant. So far, therefore, as that 
right is eoDoerned, he cannot be deemed 
to bo a i»erson claiming under the defen' 
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dants, who are d 0 cree“holdars. The cases 
cited before us for the appellant do not^ 
seems to be applicable. The appeal is 
dismissed with costs of the sole contest¬ 
ing respondent. - 

Appeal Against Order No. 181 of 1924 
follows and is dismissed. 

Appeals dismissed. 
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Wallace. J. 

Bev. G. E, Vedantachari—Fetitionev 
% 

V. 

Marie — Respondent. 

Criminal Revision No. 249 and Cri* 
Rev. Pet. No. 213 of 1925, Decided on 
27th January 1926. from the order of 
the Oh. Presy. Mag.. Madras Egtnore. 
D/- 16th March 1925, in G, 0. No. 184 25 
of 1925. 

Criminal P. C., S. ^88—MaULtenance for child 
— Mol}ier*s evidence that countei'‘p€titioner is the 
father of child should not be accepted without in¬ 
dependent corroboration—Sufficient corroboration 
wotdd he that when the child luas conceived coun¬ 
ter-petitioner was visiting the mother and had 
access to her. 

In a case under S. 488, where the quest^n at 
issue is, whether a certain man was the father of 
a certain child, it is prima facie improper to ac¬ 
cept without corroboration, the mere Etatemeut 
on oath of the mother who asserts the paternity. 
Her evidence in such a case cannot but be high¬ 
ly interested, and it would be unreasonable and 
improper for any Court to act merely on her own 
^ word without some independent corroboration 
of it, 

A ^Municipal record of the birth of the child of 
what the mother herself said at the tinae of the 
birth is not an independeut corroboration, nor 
can the fact that letters, of which the contents 
were not knowo, passed between the mother and 
the alleged father is such a corroboration. The 
kind of evidence that one would look for to be 
given as corroboration in such a case would be 
evidence that at or about that time when the 
child was conceived, the petitioner was frequent¬ 
ing the society of the counter-petitioner, and had 
Opportunities of access to her. [P. 1130, C. 2J 

Nugent Grant and V, P. Karzinakara 
Menon —for Petitioner. 

K. Krishna Menon —for the Grown. 

D, Kaulandai — for Respondent. 

Order —This is a Criminal Revision 
Petition to revise the order of the lower 
Court directing the petitioner to pay a 
maintenance of Rs. 20 per mensem for 
the child of which the lower Court buds 
the petitioner to be the father. The 
grounds urged for the interference of this 


Court are that the Magistrate has genef* 
ally neglected the principles of legM evi¬ 
dence and proof and has admitted eyi* 
dence that was irrelevant. 

In a case like the present, wherp the 
question at issue is, whether a certain 
man was the father of a certain child, 
it is prima facie improper to accept with¬ 
out corroboration, the mere statement 
on oath of the mother who asserts the 
paternity. It is so obviously to her per¬ 
sonal benefit and interest to secure a 
father for her illegitimate child, who 
will relieve her of the costs of providing 
for his maintenance that her* evidence in 
such a case cannot but be highly in¬ 
terested, and it would be unreasonable 
and improper for any Court to act merely 
on her own word without some indepen¬ 
dent corroboration of it such as will 
satisfy the Court that her claim is true. 
The lower Court has recognized this prin¬ 
ciple and appears to think that such in* 
dependent corroboration has been estab¬ 
lished. But it appears to me that its 


view is wholly unjustified. 

The lower Court relies first on a Muni¬ 
cipal record of the birth of the child. In 
the first place, that record is merely a 

secord of what the counter-petitioner 

herself said at the time of the birth.^ 
That is clearly no independent corrobora-f 
tion of her present statement. Further! 
that record, as it stands, does not 
apply to the counter-petitioner, and her 

present amplification and explanation ot 

that entry in Court so that it may now 
be held to apply to the counter-peti¬ 
tioner, is again no independent corr^o* 
ration of her present evidence. Xhe 
Magistrate is in error m holding that 
the entry was a matter which the peti¬ 
tioner had to explain away. It was tor 

the counter-petitioner to give a reason¬ 
able explanation as to why she 

give the full name and description of the 
father of her child at the time of the 
birth Consequently the Municipal re¬ 
cord cannot be viewed as independent 
corroboration. Beyond it I find no sort 
of corroboration. The kind of evidence 
that one would look for to be given as 
corroboration in such a case woul 
evidence that at or about that time when 
the child was conceived, the pefcitionei 
was frequenting the society of the 
30 untei”peti 6 ioner, and had opportuni¬ 
ties of access to her, (After examining 
the evidence the order proceeded,) 
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Tfie Magistrate's treatment of the 
whole of this case is decidedly defective. 
The fa6t that letters of which we do noc 
know the contents, passed between the 
parties in 1918, which is the most he finds 
proved, is no corroboration of the fact 
:;hat in April 1918, the parties had or 
could have had access to each other. It 
is quite clear that the evidence of the 
counter-petitioner is by no means free 
from suspicion, and there is no indepen¬ 
dent corroboration of her present story. 
No Court is entitled to infer from such 
unsatisfactory evidence that the peti¬ 
tioner was the father of the child. I am 
therefore unable to support the convic¬ 
tion. The order of the Magistrate must 
be set aside. 

I direct that the order passed by the 
Magistrate be cancelled. 

Order set aside. 
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Odgers and Madhavan Nair, JJ. 

Muiiia Balu Cketti, In re —Accused. 

Oriminal Revisions Nos. 377 to 401 of 
1926, Decided on 20th August 1926, from 
the orders of the High Court, referred 
by the S. J., Madura, on 25th February 
1926. 

Madras District Municipalities Act {b of 1920), 
Ss. 249 and 250— Permission under S. 250 does 
not absolve owner from taking out license under 
S. 249. 

The object and scope of Ss. 249 and 250 are 
entirely different. The former contemplates an 
anna'll payment for the use of the machinery, 
while the latter, a payment once for all for 
installing it, and therefore permission under 
S. 250 does not absolve ths owner of a rice-mill 
and engine from taking out licenses under' 
S. 249: A. L R. 1926 Mad. 670, Dlss, from. 
A. J. R. 1924 Mad. 389, Appr, [P. 1133, C. Ij 

F. S. Vaz —for Madura Munoipality. 

S. T, Srinivasagopalachariai —for Ac¬ 
cused. 

Public Prosecutor —-for the Crown. 

Odgers, J. —This batch of criminal 
Revision oases has been referred by the 
Sessions Judge of Madura. The First Class 
Bench of Magistrates, Madura Town, 
convicted the persons concerned under 
S. 338 of the District Municipalities Act 
on the ground that they had not taken 
out licenses under S. 349 of the same 
, Act. Permission had been obtained 
under S, 250 and it was contended before 


the Bench of Magistrates and before us^ 
in revision that if such permission is 
obtained it is unneessary to take out a 
license under S. 249. Reliance is piacea 
on the ruling of a Bench of this Court 
in Madxira Municipality v. Muthu Balu 
Chetty (l), and the learned Sessions 
Judge has referred the matter to this 
Court on the ground that the convic¬ 
tions are illegal having regard to that 
ruling. The Magistrates found as a fact 
that the working of the rice mills in 
question is likely to be dangerous to 
human life, or health or property and 
would therefore fall within the mischief 
of Sch. 5, Cl. (q) of the Act. So we must 
take it that the persons coneexmed have 
been found to be doing in the course of 
an industrial process something which is 
likely to be dangerous to human life or 
health or property. 

The sole question is whether permis¬ 
sion obtained under S. 250 absolves the 
persons concerned from taking ouo 
licenses under S. 249. This portion of the 
Act beginning at S. 249 is headed 
“Industries and Factories” and S. 249 
deals with "Industries” and S. 2£0 with 
the construction or establishment of 
factories, workshops or work-places in 
which it is proposed to employ steam 
power, water power or other mechanical 
or electrical power or with the installa¬ 
tion of any machinery or manufacturing 
plant driven by steam, water or other 
power as aforesaid. The person inten¬ 
ded to construct a factory or install 
machinery must, before beginning such 
construction, establishment or installa¬ 
tion, apply to the Municipal Council for 
permission to undertake the work. This 
section says nothing about the kind of 
trade or industry to be carried on in the 
factory or on the premises in which 
machinery, etc., is to be installed, and 
in my opinion the proviso in 3 (a) of the 
section is not intended to apply ' to mat¬ 
ters of this kind. The permission is to 
construct or establish a factory or to 
install machinery. 

Seetion 349 deals with a wholly differ¬ 
ent state of things. It gives the Council 
power to notify that all or soma of tht> 
trades or industries enumerated iu 
Soh, 5 may not be carried on within 
Municipal limits or at a distance of three 
miles outside without the Obairman's 

l icense ._They are all noxious or more 

U) A. X. R. X9k6 Mad. 676^ 
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or 1033 obiecfcionable trades or occupa¬ 
tions. Many of them may be carried on 
without the establishment of a factory 
or workshop or the installation of any 
machinery. In the case referred to, 
Madura Municipality v. Muthu Balu 
Ghetty (l), Devadoss, and Waller, JJ., 
recognize the distinction pointed out 
above in the Act between industries and 
factories. But they seem to have been 
impressed by the fact that the Oouncil 
was to grant the permission under S. 250, 
whereas the Chairman is to grant the 
license under S. 219. I cannot with 
deference see the ahomaly. The .Coun¬ 
cil regulates the construction or user of 
buildings within the Municipality as 
factories; the Chairman in the first 
instance I'egulates their working if it 
is desired to carry on one or more of the 
scheduled occupations or trades therein. 
There is always an appeal to the Oouncil 
from the decision of the Chairman. But 
much or most of the discussion in the 
■judgment turns .on the construction of 
Oi. (q) of Soh. 5 as to which as observed 
we must accept the finding of fact by 
the Bench. 

There are two decisions of Krishnan, J., 
both reported in 45 M. L. J. The first 
at p. 555 In re Ramchandra Rao (2) is 
referred to by the learned Judges in the 
case under discussion. The case deals with 
the construction of 01. (q) of Sch. 5. The 
other case at page 731 In re Smith (3), 
was not referred to by the learned Judges. 
In it Krishnan, J., was dealing with 
ris. 287 and 288 of the Madras Act 4 of 
1919 which are closely analogous to the 
sections now under review ; and the 
learned Judge was of opinion that the 
license for the use of machinery and the 
payment once for all for erecting 
machinery are different things, and the 
fact that ‘payment was made in the one 
case is no excuse for not paying in the 
other. With this opinion I respectfully 
agree, and on the above considerations 
I am unable, I regret, to concur with the 
luling of the Bench in Gr, R. 0. No. 503 
of 1925. I must hold therefore that the 
convictions in these cases were right. I 
would return all these revision petitions 
to the District Judge to be dealt with 
in the light of the foregoing remarks. 

Midhavan Nair, J. —-Tho facts of 
this reference are not much i n_d ispute . 

r2) 45 M. L. J. 553 = A,. I. R. 19 .-4 Mad. 375. 

(3) 45 M. L. J. 73J=\. I. R. 1924 Mad. 339. 


The accused keeps within the Municipal 
limits of Madura Town a rice mill for 
converting paddy into rice and for this 
purpose he used a rice-hulling machine 
which is worked by a 20 horse-power oil j 
engine. He has bean convicted by the 
Oourb of the Ist Glass Bench of Magis¬ 
trates, Madura Town, under Ss. 249 and ^ 
338 of the District Municipalities Act 
for having failed to take out a license for 
using the engine to work the machine. 
The main argument advanced on his 
behalf is that, having obtained permis¬ 
sion under S. 250 of the Act for the 
installations of the rice-mill and the 
engine, he is not required bo take out 
any fnrbher license for working the 
engine under S. 219. This argument is 
supported by a decision of this Gourb in 
Madura Municipality v. Muthu Balu 
Ghetty (l). Mr. Adam argues that this 
case had been wrongly decided by the 


learned Judges. 

It may be stated at the very outset 
that; we have been asked by the learned 
Public Prosecutor to consider this refer¬ 
ence on the assumption that the 
machinery in question falls within 
Sch. 5, Gl. (q) of the District Munici¬ 
palities Act. The District Judge has 
not expressly stated so in his letter of 
reference ; but the Magistrates who have 
convicted the accused have held that the 
working of this machinery is dangerous 
to human life, health or property as 
mentioned in Gl. (q) of the schedule. ^ ^ 

Secbion 249 of the District M:amc‘“ 
palibies Act states that no place within 
the Municipal limits shall be used 
one or more of the purposes speomed m 
Sch. 5 without the Ghairman s license. 
Under this section it is obligatory on 
|p,ny one using a place for working ma 
nery of the description specified in Soh. 5 
to obtain a lioense. The license granted 
under the section shall enure for 
a year. It is obvious that the 
object of tho section is to make the 

licensee pay an annual 
machinery of the kind described in 01. 
of Soh. V in his premises. S. 250 of the 
same Act states that every person 
intending to construct or establish any 

factory.in which it is proposed to 

employ steam-power.-or to mstal 

in any premises any machinery...•••••• 

driven by.steam, 

before beginamg such construction or 

insballabioa obtain a license from the 
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Manioipal Council Cls. (a) Oiud (&), This 
section oontemplaties the levy of a fee 
before a fa3t>ory is established or special 
kind of machinery is installed. The 
payment is a payment once for all and 
not annual, as in cases falling under 
S. 249. . The object and scope of the two 
sections are thus, in my opinion, entirely 
different. The one contemplates an 
annual pxymenb for the use of the 
machinery, while the other a payment 
once for all for installing it. The argu¬ 
ment advanced by Mr. Srinivasagopala- 
chari, if accepted, would lead bo this 
position, viz., that once permission is 
grants! for installing the machinery, the 
aopUcant can work the machinery for 
ever without making any payment at all. 
This can hardly have been the intention 
of the Legislature in enicting Ss. 249 and 
250 of the District Manicipalities Act. 
In the judgment already referred bo, it is 
stated that : 

It would ba conipleteiy anomalous to hold 
that, alter the Council had granted permission 
tor the erection of a mechanical power factory, 
it is open to the Cliairinaa to refuse a license for 
its being worked or bo impose impracticable con' 
ditiona on its working. 

With great rejpeot to the learned 
Judges, I cannot sea any anomaly in the 
situation if the scope and object of the 
two sections are correctly appreciated. 
In my opinion, the fact th:ib the indus¬ 
tries included in S, 249 and Sch. V are 
licensed by the Chairman, subject to the 
- control of the Council, while the power 
factories referred to in S. 250 are re¬ 
gulated by the Council itself, subject bo 
the orders of the Governor in Council, 
has no miterial bearing on the question 
under consideration. 

Sections 287 and 283 of the City 
Municipal Act may be referred bo with 
advantage in this connexion. S. 287 
states that : 

Tha owner or ocouploc of every place usad for 
ftuy purpose specified in Seh. VI shall, in the 
first month of every year, or in the case of a 
pl.aoa to be newly opaned, before it is opened, 
apply to tha Oomnilssioner for a license for the 
use of such place for such purpese. 

Section 283 states that : 

No person shall, without the permission of 
the Oom nissloner, oreot anywhere any steam* 
boiler or maohlnery by the use of whioh smoke, 
small, noiao, vibration, dust or floating particles 
of oonabustible or other matter are produced or 
danger is likely to arise to tha inhabitants of the 
«->afghboarhood. 

In In re Smith (3), Mr. Justice 
KrUhntQ had te oonsidsr the true scope 


of these two sections under slightly 
different oircumstaiices. In that case, 
the accused was convicted for not taking 
a license under S. 288. He had removed, 
his machinery from its old place to a 
new one, and obtained permission to use 
it in his new premises, but he had 
nob obtained permission to erect the 
machinery in the new place. It was 
argued as the first point tb.ab : 

thi accused having been allowed to use the 
maj i iiicyia Jones Street and it having been 
merely tca-isierred lj the new place, he could 
not be asked co pay any new license fee for 
ereocing the machinery there. 

The Ifearned Judge in overruling this 
argument made the following observa¬ 
tion : 

I do not agree with this contention becanso 
the two thi igs are different, the one is an annual 
payment of tne iicet.sj fee for the use of the 
machinery and the oiher is a payment once for 
all for c^-ecting the machinery and the fact tha*; 
paymont was m^de in the one case is no excuse 
for not paying in the second case. 

I think the,30 observations may well bo 
applied in considering the arguments 
advanced in the case before us. 

For these ratsons I would respectfully 
differ from the decision in Madura 
Municip^lUu V. MtUhu Bila Ghetty (1). 
The other question raised in that case, 
viz., whether the machinery falls' within 
01. {q) of Sch. V does not arise in the 
present case as already indicated, I 
would therefore return the reference and 
the connected cases bo the District Judge 
and ask him to deal with the case in the 
light of the above observations. 

Reference returned. 
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Kumabasami Sastri, O, C. J. and 

Gurgenven, J, 

Dhurvas J. Subbarayar & Brothers 
another —Appellants. 
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V. 


J. K. Muniswami Iyer & Sons—Kespon- 
dents. ^ 

Appeal No3. 220 and 221 of 1921 
Dasided on 12th Augnst 1925, from the 
decree of the 2n3 Addl. Snb-J., Madura 
m O. S. No. 27 of 1921. 

•• (1930), s. 59 w) _ 

to does wt mean “ affecting.** 

uushority for holding that Uih 

•neotlng, ^ 
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. (6) Provincial Insolvency Act, 5.59 (<2)—* 

•Suit for damages against insolvent-—‘Right to 
^appeal does not vest in Off icial Receiver—Suit 
oy insolvent for refund of deposit on a contract—" 
'Official Receiver, can continue. 

Section 59 does not authorize the Official Re¬ 
ceiver to appeal against a decree against the in¬ 
solvent in a suit for damages, But when the 
insolvent has filed a suit for return of the depo¬ 
sit money for breach of contract on the defen- 
danfs part, the Official-Receiver is entitled to 
eoutinue the suit. [P 1136 C 1] 

(c) Contract — Breach—Deposit can be forfeited 
■on depositor's default. 

In all cases of deposits on contracts a person 
in default.cannot claim a return of the deposit. 

[P 1136 0 2] 

C. V. Anantahrishna Iyer and P. V. 
Krishnaswami —for Appellants. 

A. Krisfmasami Iyer and P. C. Se~ 
shadj'i lyet —for Kespondents. 

Judgment.—These appeals arise out 
of a contract for purchase and delivery 
of goods entered into by the appellant 
in each of the cases with the respondent. 
The contract has been filed as Exhibit D, 
which, after describing the goods and the 
place where the goods were to be got 
from 'and delivered in paras. 1 and 2, 
goes on to say that the purchaser shall 
be bound by the contract he (respondent) 
entered into with his vendors and should 
take delivery of the goods. As regards 
the delivery of the goods and the ad" 
vance, paras, 5, 6 and 7 are material : 
they run as follows : 

Oa the very day on which the aforesaid two 
persons (their venders) inform that the aforesaid 
bales have arrived here you should pay money 
and take delivery of the bales. Whenever the 
iviore-speoified bales are issued from the mill you 
should take delivery of the same. _We are not 
liable therefor. As the afore-specified advance 
.iiouey is with us without interest, as the bales 
are issued, according to the proportion of-the ad¬ 
vance, you should deduct for the bales at the 
rate of Rs. 190 and at the rate of Rs. 160 per 
bale. 

Then clause 8 says : 

If the bales are received irom the aforesaid 
two persons and if we have not informed you of 
tihe same we are liable for the matters of loss 
that mav result therein. In the matter of your 
not taking delivery after wa informed you of the 
receipt, you yourself are liable for the loss that 

may arise therein. 

This is signed by fche respondent firm 
and is addressed to the appellant firm. 
Suit No. 27 of 1921 which led to appeal 
No. 220 of 1921 was filed by the present 

.-espondent against the appellant for 
recovery of damages for breach of con* 
tract, the allegation being that the ap¬ 
pellant has net performed his contract in 
taking delivery, The particulars are given 


in the plaint and the claim, after credit 
is given for the advance, is for Es. 8,860 
as detailed in Schedule A or in the alter¬ 
native for Rs. 3,460 as detailed in Sche¬ 
dule B with -interest and -costs. Suit 
No. 53 of 1921 which refers to - Appeal 
No. 221 of 1921 was filed by fche presenfc 
appellant) against; the respondent for fche 
recovery of fche advance paid with inte¬ 
rest;. His case is that under this con¬ 
tract; he paid advances, that fche respon¬ 
dent did nob deliver the goods and there¬ 
fore fche contract was broken by fche 
respondent; and fchafc fche appellant is 
entitled fco recover fche advance with 
interest;. He claims Rs. 5,289-lO-O.'Th0 
suits were tried together and the Sub" 
ordinate Judge decreed fche plainfciff s 
claim in O. S. No. 27 of 1921, holding 
that the breach was on the part of fche 
defendant in that suit: and awarded a 
decree for about; Rs. 7,000 odd as dam¬ 
ages after giving credit for fche advance 
which was paid. He dismissed suit 
No. 58 of 1921, fche suit filed by fche pre¬ 
senfc appellant against the respondent 
on fche ground fchafc the breach of con¬ 
tract; being on the part of fche plainfciff 
in fchafc suit;, he was nob entitled fco reco" 


er fche deposit;. 

These appeals are filed by fche appel' 
anfc against; fche two decrees. After fche 
iling of fche appeals, the appellant: be- 
lame insolvent:. He applied for cbe 
lenefit of fche provisions of fche Provin“ 
lial Insolvency Acts and an Official B®o0i' 
'^er was appointed, W^hen fche appsp* 
same on. fche appellant 'who became in' 
;olvent; did not; press fche appeal, in® 
)ffioial Receiver not being a parfcy dm 
lot appear and tha result was that the 
appeals were dismissed. Th| Official 
Receiver then applied to be made a party 
;o the appeals on the ground ‘h^t ^ 
lad no notice of the appeals and their 
landenoy and that there was a good case 
io represent to the Court against ^a 
leorees of the Subordinate Judge. His 
letition was granted on terms that he 
xave security and the dismissal was set 
[side ; and ha now appears by Mr. Anan 
iakrishna Iyer to prosecute the appeal^ 

A preliminary objection was taka“ by 
Mr. Krishnaswami Iyer on the ground 
;hat under the Provincial 
\ct it is not competent to \ 

Receiver to prosecute 
relates to a claim for damages 
loes not affect any propet t.y of the insol 
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Vda6. He bisas bis oonbentioa oa two 
grounds, Hrst of all, he states that so far 
as the olaim for damages is conoerned, 
S. 28 of the Proviaoial lasolvenoy Aot 
of 1930 states the eS'oot of an order of 
adjudioation. Gl. 2 states that on the 
making of an order of adjudication, the 
whole of the property of the insolvent 
shall vest in the Court or in a Receiver 
as hereinafter provided, and shall become 
divisible among the creditors and there' 
after, except as provided by this Act, no 
creditor to whom the insolvent is indebt' 
ed in respect of any debt provable under 
this Aot shall during the pendency of the 
insolvency proceedings have any remedy 
against the property of the insolvent in 
respect of the debt, or commence any 
suit; or other legal proceeding, except 
with the leave of the Court and on such 
terms as the Court may impose. 

Then follow what properties, for tho 
purposes of the section, shall be inclu* 
ded and excluded. As regards exclusion, 
Cl. 5 of the section says (3. 5 was 
quoted.) 

We have now, therefore, to turn to 
.the Civil Procedure Code to see what 
are exempted from attachment because 
such exempted property could not vest 
in the Court or in the Receiver. S. 60 
of the Code in treating of property not 
liable to attachment refers in clause (e) 
to a mere right to sue 'for damages. 
Wa take it by mere “ right be sue ” is 
meant a right which has not ripened 
into or merged in a decree of Court and 
which still exists as a cause of action 
which the insolvent can enforce if he 
chooses by filing a proper suit. S. 6 (e) 
of the Transfer of Property Act is also 
relied upon which exempts from transfer 
a mere right of suit and states that it 
cannot be transferred. In the case of an 
.unliquidated olaim for damages there 
can be no doubt that it is a mere right of 
suit and the contention of Mr. Krishna- 
swami Iyer is that reading these sections 
together in this case, the right of suit 
iwould not vest in the Official Receiver 
and secondly, that he has no right to 
come in as a party. If the matter rested 
here, there .may be some force in this 
contention. But in this case there are 
two points to be considered. On tho 
date when the appellants became insol¬ 
vent not only had the respondent exer¬ 
cised his right of filinc! a suij but there 
was also decree which they obtained 
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agalnsb the insolvent and the matter did 
not rest merely on a chose in action 
which has nob ripened into a decree. The 
case must therefore be judged with refer" 
enoe to S, 59 of the Provincial Insol¬ 
vency Acb. (Here the section was 
quoted.) 

Turning to this section, what we have 
to see is what under Cl. is the 
meaning of the term, * Relating to the 
property of insolvent,” Is it a suit which 
directly or immediately affects the pro¬ 
perty of the insolvent or is it a suit or 
legal proceeding which might ultimately 
result in a decree which if executed or 
sought to be enforced would be payable 
out of the assets of the insolvent and 
thereby affect the property ? The argu¬ 
ment of Mr. Krishnaswami Iyer is that it 
should be such as directly and ^immedi" 
ately affects the property and that we 
cannot hold Relating to the insol¬ 
vent’s property ” to mean affecting the 
property,” because that odnstruction 
would result in every cause of action 
which the insolvent 'had being continued 
or defended by the Official Receiver for 
the benefit of the insolvent, while the 
law clearly is that so far as regards 
merely personal actions the Receiver 
cannot continue them but he can continue 
actions which are nob personal, and he 
referred to soma English cases on the 
point. We do not think there is very 
much use in referring to English law on 
the subject because the Provincial In¬ 
solvency Aot has codified and crystallized 
the law which we have to administer on 
the subject and we have not been referred 
to any corresponding section in the En¬ 
glish Act, Wa do not think there is any 
. authority for holding that the words 

Relating to ” must ;be taken to mean 

affecting, ” Mr. Anantakrishna Iyer 
himself admits that such a construction, 
which would give the Official Receiver 
power to conduct suits of a purely per¬ 
sonal nature, which no Court has yet 
allowed to be done, would be placing an 
undue stretch on the section. What ha 
argues is that where once a decree is 
passed or where the cause of action does 
not relate to personal actions but relates 
to actions founded on ^contracts and not 
of a purely personal nature, as the effect 
of a decree passed would be, if improper, 
to reduce the assets which are divisible 
among creditors, or, as the effect ol a 
dismiss^, if proper, should be to dimmish 
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the amount coming into the hands of the 
Receiver for distribution to the creditors, 
a wide construction would be placed on 
S. 59 (d). It is argued that the Official 
Receiver has no remedy in such cases 
unless a liberal construction is put on 
S. 59. It seems to us that the Official 
Receiver has in such cases a remedy. 
The definition of a debt under the Insol¬ 
vency Act includes a decree debt because 
S, 2 (a) states that “^Creditor ’’ includes a 
decree'holder and debtor includes a 
judgment-debtor. Now the section as 
regards proof of debt in S. 33 ; (here S. 
33 was quoted). 

Then there is the provision that : 

Any creditor of the insolvent may. at any 
:*.me before the dischirge of the Insolvent, tender 
proof of his debt and apply to the Court for an 
order directing his name to be entered fn the 
schedule, and the Court, alter causing notice to 
be served on the insolvent and the other creditors 
who have proved their debts, and hearing their 
objections (if any), shall comply 
the application. Then comes S. 49 which des¬ 
cribes the mode of proof and it says that ^ A 
debt may be proved under this Act by delivering, 
or sending by post in a registered Jitter, to the 
Court affidavit verifying the debt. The affidavit 
shall contain or refer to a statement of account 
showing the particulars of the debt, and shall 
specify the vouchers (if any) by which the same 
can be substantiated. The Court may at any time 
call for the production of the vouchers. 

Then S. 50 says : 

Where the Receiver thinks that a debt‘has been 
improperly entered in the schedule, the Court 
may. on the application of the receiver and after 
notice to the creditor, and such enquiry (u any) 
as the Court thinks necessary, exminge such en¬ 
try or reduce the amount of the debt. 

Cl. 2 deals with cases where no receiver 
is appointed. Thus we find that where a 
decree is passed wibhoab the receiver 
being made a party, it is open to him to 
contest the validity of that decree in 
proper proceedings under the Insolvency 
Act. So far as the law in England is 
concerned, it is clear that the Bankruptcy 
Court is not bound by the decrees passed 
against the insolvent but can go into 
proof of the consideration and the amount 
which is due and validity of those de¬ 
crees. We may refer to Williams on 
Bankruptcy (13th Edition, page 258). It 
is therefore not a case where the Official 
jReceiver is without a remedy. We are 
of opinion that S. 59 does not authorize 
the Official Receiver to appeal against a 
decree which was passed against him in 
a suit for damages which the respondent 
[filed against him. The suit which the 
j'.nsoivent-appellant filed against the res¬ 


pondent for the return of the deposit 
stands in an entirely different position. 
His case i's that he deposited a certain 
sum of money with the respondent which 
was to be appropriated in a certain man¬ 
ner and when certain contingencies hap¬ 
pened, that the respondent is not entitled 
to retain the money as he has not given 
the goods which was the consideration 
for the deposit being given and that 
therefore he is entitled to the return of 
the deposit. Now, deposit under those 
circumstances is the insolvent’s property. 

The money is with the respondent but it 
is the insolvent’s property and he is en¬ 
titled to get a return of the money in 
certain contingencies. It cannot be said 
that because the respondent in that suit 
might justify the retention on the ground 
that the insolvent has not fulfilled the 
conditions which entitle him to its^ re¬ 
turn on a breach of contract, the suit is 
a suit for damages sounding entirely in 
damages without any reference to the 
property of the insolvent. None of the 
sections would apply because, if it is pro¬ 
perty of the insolvent, and the suit is 
only for the return of that property, it 
clearly vests in the/ Official Receiver 
under S. 20 and he is entitled to get back 
the money. The defence which the 
defendant may raise is no criterion in 
estimating or appropriating the cause of 
action of the plaintiff. What we have to 
see is whether that money can be to 
be his property and there can be little 
doubt that the money would be bis pro¬ 
perty unless the defendant can show a 
right to appropriation and not to return 


We are of opinion therefore that Appeal 
3 220 of 1921 fails and is dismissed 

iih costs as the Official Receiver^ could 
>t prosecute it and that App^l No. 231 
1921 is competent and that the Officia 
eceiver can appeal against that decree 
, so far as it relates to the dismissal o£ 
19 suit to recover 'the deposit. In this 
ew the question is material as to whe 
,er this deposit which was ^amittedl/ 
leeived by the respondent m this oa^ 
,turnable or not ; and ‘hat question wil 
irn upon who committed the breach oE 
contract. In all cases of aeposita on 
.ntraots it is well established that a 
irson in default cannot ■ claim a return 
' the deposit and in this ease, as it is 
3 t denied that if the contract was broken 
amages would be much more than the 
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amouiit; deposited no obligations arise to 
return the deposit for wbiob credit will 
be given as in estimating the amount of 
damages. In fact, in the 'other suit in 
which a decree was obtained damages 
.were awarded to the extent of Rs. 7,000 
after giving credit to the adrance. (The 
judgment then discussed the evidence 
and continued.) It is clear from the 
evidence that so far as damages are 
concerned, it far exceeds the deposit 
and the suit will therefore fail as the ap¬ 
pellant who claimed deposit committed 
breach of a very large portion of the con¬ 
tract. The appeal therefore fails and is 
dismissed with coats. The Memorandum 
of Objections is not pressed. Dismissed. 
No coats. 

Appeal disviissed. 
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GoirTTS-TuuTTEii, G. J., and 

Uamesam, j. 

Official Assignee of Madras —Appel¬ 
lant. 

V. 

Nariujiiit I Gonndtin and others —Res¬ 
pondents. 

Original Side Appeals Nos. 40-48 of 
1920, Decided on 1 >th December 192 ), 
from an order of Srinivasa Aiyang.ir. J., 
D/- 2nd February 192‘i. 

Inwh'ency—nf in'iiKvoit—O/flclal 
c<vmo( ptt>wnti' further pr^tcecdlngt 
debtors ti- Insoh'ent^' 

A Baukruptoy Court both iu iiid in 

India doea Mjry often pass orddra of 

difK'harKe whiob ke»'P ou one side 

or the othi'ir. 

Wliik< pi^ndin-’ O Tt. lin proo.vvliji^s jiijai'iHt tb* 
debt ’ s f . ihi- ' N h -nt's e'>tAte bv tbe Otbeial 
Assi'i tho t ’ K.- ij, is li'i-har{{tsl on av'oount 

td a oooivwit.i *> b t v.*^ i his cw'diti'r t-* whirh 
the 0;hi*i tl . < (% t^irfr. it d.X's not lit* in 

the >n ' >’f th, O li .i^I A^signoe to th-^t the 
h.v>ltrupt's .’Utat • is 1 « an\ in hi-n 

so as hi’ll t * prooeedings to 

rt'oover addiri ■* \ •! -»n'Tis of over n id isb^^vc 

thotu) provi Itivi f.>r, t. r distribution in tho et.»ra' 
p-.'miso i T the ben -rtl c'f tho bankrupt** 

[P list. O ‘i, I' c 11 

Crr and (t^^Uoret -for AppelUnt. 

CoutU'Trotter, C. J .—Thi« ia a per- 

feoUy pUin oA'4e. It i« to my oaind an 
audaoiou'i aUem|>t I evada tlie (Uaia 
|trovi'4ion*ii of the lna%dv«ooy Iaw ib this 
Oourt. The invslftnt wtt aijodiaalad 
aud, of Oi>ar««* bit aalale vat tad ia 
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Official Assignee who brought proceed** 
ings calling upon certain persons whom 
he alleged to be debtors to the bank¬ 
rupt’s estate to discharge their obliga> 
tions. While these proceedings were 
pending, an arrangement was come to, 
to which the Official Assignee was a 
party whereby, on payment of certain 
sums of money into the hands of the 
Official Assignee for distribution among 
the creditors, a composition was arrived 
at and the bankrupt got his discharge. 
It is now sought by the Offiicial Assignee 
to go on with those pending applications 
against the debtors to the bankrupt’s 
estate for the benefit of the creditors 
who have accepted what they have al¬ 
ready had as a full discharge in satisfac¬ 
tion of their claims. It is obvious that 
such a thing caunot be done. A Bank¬ 
ruptcy Gourt, both in England and in 
India, does very often pass conditional 
orders of discharge which keep alive 
remedies on one bide or the other. Such 
have been soma of the cases which have 
been mentioned to us where funds al¬ 
ready in the hands of the debtors are 
earmarked for certain purposes on the 
one band and where orders are 






bii^krupt’s estate conditional until 
certaiu other debtors of tho bankrupt 
whose mouey has not been collected are 
made to pay their del>ts. Hero no 
provision was made in the order of dis¬ 
charge for keeping alive tho seisin of tbo 
bankrupt's estate in the hands of tho 
Otlioial Assignee, still less in tho form of 
safeguarding his rights of suit against 
tliese persons against whom the applioa* 
tions were made. It seems to me tho 
only conclusion that can bo drawn is 
that, when the Official .Vssiguoe oarried 

t-rugh that oompix^mise. hadeliheV- 

at ly mtended to release his hold on 
rn)>e assets, which are afier all only 
piUrtial assets of the estate in bis 
hands \\ hat romeilios the bankrupt 
himself may have against the^ allwo,! 

debtors It IS not our province to inqniro 

It may bo that they are all harrod hr 
hmititoon. ThU much is el ear that 
^ light of what has tah^ place it dooaj 
oot he tB the mouth of tbe OfbaiiS 

^Ubeuin aoy wa> ve«a«3 is him eojh 
to MaKle him to pmai 

to reeover additsoaal __ 

aboTo then iMviM 
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distribution in the compromise for the 
benefit of the bankrupt’s estate. This 
being so the learned Judge’s decision is 
quite correct and these appeals must be 
dismissed. 

Ramesam, J. —I think this case 
illustrates the inconvenience of gar¬ 
nishee proceedings. If the Official 
Assignee had filed suits, the insolvent 
has merely to bring himself on the 
record to continue again, and there is no 
question of any fear of those suits being 
barred. 

Appeals dismissed, 

A. I. R. 1926 Madras 1138 

Kumaraswami Sastri, O. C. J., and 

Gurgenven, j. 

Hussa Engineering Works Ud. Plain¬ 
tiffs—Appellants. 

V. 

Kanara Transport Co., and others — 
Defendants—Kespondents. 

Appeal No. 26 of 1925, Decided on 20th 
July 1926, from the order of Waller, 
J., D/- 28th January 1925, in Givil Suit 
No. 576 of 1923. 

Contract Act, S. 249 —Person entering into part¬ 
nership agreeing to become liable for antecedent 
debts of firm—Agreement cannot be enforced by 
creditor. 

Apart from privity of contract a creditor of 
the firm is not entitled to rely on an agreement 
between the partners. 

Where by a deed one partner is admitted into 
the partnership in place of another the former 
cannot be made liable in respect of antecedent 
transactions on the strength of an agreement 
contained in that deed between the partners 
inter se that he would be liable for transactions 
hitherto incurred and future liability : Rolfe 
and the Bank of Australia w. Flower, Salting and 
Co., (1865) L. R. I P. C. 27, Appl.; 40 Cal. 814, 
Bef.Lo. [P 1139,0 2] 

Nugent Grant and K. S. Krishnasioami 
Aiyangar —for Appellants. 

V. Radhakrishnayya and K. Sanjiva 
Kamath —for Respondents. 

Kumaraswami Sastri, O. C. J. — 
This is an appeal that arises out of an ap¬ 
plication to execute a decree which was 
passed against two defendants, the 
Kanara Transport Go. and Gaptain Bhan- 
darkar. The decree, as is usual with 
decrees against firms, was obtained in the 
firm’s name, there being at that time no 
question as to who were the partners of 


that firm. Under the Rules on the Ori¬ 
ginal Side that question has to be raised, 
in cases where each of the alleged partners 
is not served personally in execution of 
the decree. Where it is sought to exe¬ 
cute the decree against persons who are . 
not named, but simply as against a firm) 
notice has to go to those persons to show 
cause why execution should not go 
against them as partners of the firm. In 
this case such notices went and we are 
concerned with two persons, Sanjeeva 
Rao and Panduranga Bhat. Sanjeeva Rao 
did not appear and contest the motion 
and an ex parte order for execution 
was passed as a macter of course. Pan¬ 
duranga Bhat appeared and denied that 
he was a partner. His case was that he 
was asked to become a partner in this 
firm by Captain Bhandarkar who is his 
brother-in-law, that he agreed to become 
a partner on condition that the accounts 
were looked into, and Sanjeeva Rao 
ceased to be a partner and he took his 
place as partner and that as none of 
these conditions was fulfilled he has not 
become a partner of the firm and there¬ 
fore is not liable on any claim against 


the firm. 

The partnership was started under an 
oral agreement ; at any rate, we do not 
find any document evidencing the part¬ 
nership when it was started. According 
to the evidence it was started on the 
1st October 1922. It is clear from the 
evidence and Exs, III, IV and VI, that 
Panduranga Bhat was not a partner when 
the partnership was started or for so^e 
time afterwards. Ex. II, as to the 
genuineness of which there is no dispute, 
is dated th^ 17th April 1923 and is 
signed by Panduranga Bhat, Bhandarkar, 
Sundar Rao and Shiva Rao. The docu- 


ent runs as follows . 

We viz. (1) Uppinangady Panduranga Bhat. 
, p’r. Bhandarkar, (3J Kalle Sundar Rao and 
I Kalle Shiva Rao, ara the only partners of the 
Q^rn named Kanara Transport Co., Mangalore, 
^Kanara, and there are no other partners 
r Kalle Sanjeeva Rao is no longer a Partner of 
e* ^m. All the four partners are 
are in the profits and losses equUly. All the 
jr of us are jointly and severally liable lor th 
bts of the concern hitherto incurred. A re^ji^ar 
ed of partnership will be entered into within 

[ortnight from date. 

It is clear from this document that 
ere is a specific statement made that 
mjeeva Rao was no longer a p3<r ^ 
the firm, so that, even assuming the 
spondent’s case to be true, one of Che 


» 
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^eonditions fchat were necessary, namely, 
the retirement of Sanjeeva Rao, is speci* 
finally stated in Bx. II. As regards other 
conditions they are not set out in Bx. II 
and we agree with the learned Judge in 
thinking that we cannot import into 
Bx. II the other conditions alleged. 

The learned Judge has disposed of the 
case on the ground that as the appellants 
have claimed against Sanjeeva Rao also 
as a partner, and as it is not shown that 
he has left the firm, they cannot have 
it both ways, and that therefore the 
fact that they claimed against Sanjeeva 
Rao is evidence to show that Fanduranga 
Bhat could not be a partner. We think 
the proper way to appreciate the evi¬ 
dence in this case is first of all to see 
whether there is anything in the evi¬ 
dence to show that the statement which 
has been made in Bx. II that Sanjeeva 
Rao was no longer a partner of the firm 
is not correct. The onus, wa think, 
clearly lies upon Fanduranga Bhac who 
now wants to show that the recitals in 
Ex. II are not correct. There is no evi¬ 
dence that Sanjeeva Rao, after the date 
of Bx.II, did any act or made any asser¬ 
tion which could lead one to a reason¬ 
able supposition that he continued to be 
a partner of the firm. On the contrary 
Sanjeeva Rao went further than the 
statement in Ex. II. He denied that he 
ever was a partner of the firm and on the 
evidence there is nothing to show that 
Sanjeeva Rao, either by reason of his own 
acts or by reason of any acts of the part¬ 
nership, can be treated as continuing as a 
partner of the firm after the date of 

Bx. II. 

Trte next »iU 0 stion is w'nethar the 
plaintifTs, hy claiming against both San¬ 
jeeva Rao and Fanduranga Bhat. hive 
done anything which would suppt)rt the 
case of Paniluranga Bhat that he is not 
liable. The claim is in ros{>ect ot deil- 
ings between the plaintiff firm and the 
firm of Kauara Transport Company. 
The account which apiHVirs on (.>age 39 
of the printed !v3ok. as to which there 
is DO dispute, shows that dealings h^gan 
on the 3lst August 19.12. and went on 
till the 14th August 1923, and Bx. H u 
dated I7th April 1923 eo that Sanjeara 
Rao has gone out and Pandurauga Bhat 
has oome in under Bx. 11 after that date. 
Being a continuous transaotioo Paadu* 
ranga Bhat would be liable for te’aogae- 
tioas from the 304b April 1923, to the 


date when they close. Being one con- 
tinuouB transaction the plaintiffs would 
have to make both of them parties and 
claim against both of them in any event; 
and the fact that they chose to claim 
against Sanjeeva Rao in respect of the 
transactions subsequent to his with¬ 
drawal and against Fanduranga Bhat 
for transactions antecedent to his coming 
in would not by itself be a ground for 
denying the plaintiffs such rights as 
they might have against eacli of the 
partners. We think that on the evidence 
it is difficult to hold that Sanjeeva Rao 
continued to be a partner after the date 
of Bx. II and the onus being on the 
respondent to show that he ceased to 
ha a partner, we do not chink that we 
can hold that be has no liability under 
this decree. 


As regards the liability of the respon¬ 
dent, we agree with the contention of 
Mr. Radhakrishnayya that we cannot 
make him liable in respect of antecedenti 
transacMoas on the strength of an agree" 
ment oontaine-i in Ex. II between the 
partners inter se that he would he liable 
for transactions hitherto incurred and 
future liability. The Jaw on this sub¬ 
ject is, we think, clearly contained in 
b. 249 t.)f the Indian Contract Act wliioh 
expressly excludes such liability as re- 
girds the creditors of the firm. S. 249 
of the Indian Contract Act is really 
the same as S. 17 of the English Part¬ 
nership Act and the law has been sat 
out in Bindley on Partnership (3rd Edi¬ 
tion) pages 273 and '27\ This view is 
also supported by the decision of the 
Privy Council in Bolfe aurd the Bunk of 
Aiistraiia v. Flower, ScUttng ani Co. (l). 
Tlie learned Judge has referred to Jagxr^ 
fi-xth .imi Co, v. Cresswell (2). a decision 
of Imam, J., on a question of trademark ; 
hut if that decision held that a^iart 
from privity of contract a creditor of tbel 
is entitled to rely on .\u agreetnenti 
^tween the partners, we res *ect/nlly| 
di^t from it. It is, howaw. possiwJ 
to dittiBgauh thttt o%ae froai tiie proMOt' 
oo« that kU tlie p»rti»j wer« a 4rans of 
acr^Mt and entered into it on 
that footiag. It •aems to ns to be cWr 
that the raspondenl cannot be made 
lia ble f or trausaetions before the 


iU 
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30fch April 1923. Sanjeeva Rao has nofe 
appealed against the order which makes 
him liable for subsequent transactions, 
but wo have got power under the Code, 
even though he has not appealed to ad¬ 
just the rights so as to do justice between 
the present appellant and respondent. 
We think the proper order to make is-to 
direct execution to go, against Sanjeeva 
Rao for Rs. 5,334-3-3. As regards Pan- 
duranga Bhat execution will issue against 
him for Rs. 3,621-6-0 with interest at 
12 par cent, from the various dates in 
the account till decree and 6 per cent, 
thereafter. As regards costs the res¬ 
pondent will pay the appellant half his 
taxed costs. 


Decree modified. 
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Madhayan Nair, J. 

Atchi Deddi and others Peti¬ 
tioners. 

v- 

Nelaturu Venkata Bangacharlu and 
another —Respondents. 

Civil Revision Petition No. 1010 of 
1925, Decided on 3rd May. 1926. from 
the oi'der of the Sub-J., ^ Nellore, D, 7th 
November 1924. 

Civil P. C., O. 1, i?. 1—Sult hy several plain¬ 
tiff s^Each plaintiff having separate cause of 
action in which others not interested—Misjoinder 
of causes of action arises. 

A suit for the establishment of occupancy 
rights by several plaintiffs in their various hold¬ 
ings which they claimed against the shrotriara- 
dar is not maintainable where caus? of action ol 
each plaintiff is .separate and the others are not 
interested. 1^* C. 1] 

B. Somayya —for Petitioners. 

K. S. Champakesa Ayyangay —for Res¬ 
pondents. 

Judgment. —This is an application 
'under S. 115 of the Civil P. C. to revise 
an order of the Subordinate Jndge which 
directed the plaintiffs to amend the 
plaint The suit instituted by these 
plaintiffs was for the establishment of 

occupancy rights in their various hold- 

in-^s which they claimed against the 
Bhrotriamdar. The Subordinate Judge, 
holding that the cause of action of each 
plaintiff was distinct and also that there 
were special causes of action in which 
all the plaintiffs were not interested 


thought it would be more convenient, if 
the plaintiffs were called upon to amend 
the plaint and therefore made an order- 
to. that effect. That order has also 
been acted upon to a certain extent by 
the 9th plaintiff. The vakil appearing 
for all the plaintiffs put in an applicatidn 
stating that in obedience to the order of 
the Court he was prepared to confine the 
plaint to the 9bh plaintiff alone, ancL 
accordingly the plaint was amended. 

It is now argued that the order of the 
lower Court is unsustainable because, 
really speaking, there is only one cause 
of action alleged in the plaint. But, on 
reading the pleadings, it is clear that two^ 
or three separate questions arise for- 
consideration. In paragraph 8 of the 
plaint, as pointed out by the learned 
Subordinate Judge, the genuineness of 
the muchilikas, which have been execu¬ 
ted by some of the plaintiffs, is denied^ 
In paragraph 9 obtain decrees obtained 
against some plaintiffs are challenged as- 
having been fraudulently obtained. As 
regards some of the plaintiffs, therefore^., 
additional questions besides the exis¬ 
tence or otherwise of the occupancy 
rights alleged by all of them have to be 
considered. 

I cannot see why tha plaintiffs should 
insist on combining in the same suit two 
or three different causes of action in 
which all are not interested. If all the 
l^laintiffs had only one common relief,, 
namely the establishment of occupancy 
rights, which they allege against the 
defendants, certainly the suit will not 
be bad on account of misjoinder of 
causes of action. The observations of the 
Privy Council in Seturatnam Aiifar v. 
Venkatachala Goundan (l), quoted by 
th*e learned Subordinate Judge, apply 
pre-eminently to cases like the presen 

one. ... 

I, therefore, dismiss the petition wicnv 

costs. . • 3 

Petition dismissed• 


# 


(1) [1920] 43 Mad. 567=56 I. C. 117—47 I. A, 

78 (P.O.). 
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Madhavan Nair, J. 

P. P. M. Muhammad Abdul Kadir 
. Sahib Marahkayar —Assignee Deeree- 
^ holder—Appellanfc. 

V. 

Abdul Kadir Marahkayar —Defendant. 
5—Kespondent. 

Appeal No. 46 of 1.924, Decided on 31sfc 
Mai oh 1926, from the decree of the 
Dist., J., Bamnad, D/- 8th October 1923, 
in A. S. No. 190 of 1922. 

^ {a) Civil P. C„ O. 21, B. 16— Transfer 
broiight about hy death Is also contemplated — 
Transfer by death of judgment-debtor—Character 
of judgment-debtor and decree-holder C in become 
united only in legal representatives of judgment- 
debtor. 

The principle upon which R. 16 of O. 21 is 
based seems to be that when one of the persons 
jointly liable under a decree takes in himself the 
character of creditor and judgment-debtor in 
respect of the whole decretal debt, the effect is 
to extinguish the liability of all the co-judgment- 
debtors under the deoree : 5 All. 27, FoU. There¬ 
fore when on account of death a creditor becomes 
heir to a creditor and thus the two opposite 
-characters of ‘debtor and creditor* become united 
in the same person, the obligation to pay money 
may be regarded as extinguished, and the deoree 
became unexecutable: 6 All, 27, Foil. 

But where the transfer of the deoree happens 
by death of the judgment-debtor, the two char¬ 
acters of ‘debtor and creditor’ can become united 
only in the persons of the legal reprcseutaiive of 
the judgment-debtor, [P 1141 0 2, P 1142 O 1] 

f6) Civil P. C., O, 21, B. 10—“ Decree for jtioney 
against several persons" means personal decree 
against two or more persons jointly. 

The expression “a deoree for the pavment of 
money against several persons’* in proviso 2 of 
O. 21, B. 16, signifies a petsonaj decree agaijst 
two or more gersons jointly : 14 C. L. J. 639 and 
31 Pom. 308, PsZ. on. [P 1142 C 2] 

S, R. Muthuswami Aiyaf —for Appel¬ 
lant. 

P. JSf. Appuswami Aiyai —for Respon¬ 
dent. 

Judgment. —This is an appeal against 
an appellate order in a matter relating 
to the execution of a decree for Ks. 
1,069-4-0 with interest. In O. S. No. 134 
of 1918 on the hie of the District Munsif’s 
Court of Paramakudi the plaintiff ob¬ 
tained for the said amount a joint deoree 
against Defendants 1, 5 and 6 personally 
and the assets of one Hamid in the hands 
^ of Defendants 2 to 4. The deoree is dated 
13th February 1919. On the 24th 
August 1919 it was transferred to the 
appellant and he applied to the Court on 
8th September 1919, to reooguise the 


transfer and to execute the decree. On 
16th December 1921 the Isb defendant, 
a Mahomedan died. His daughter also 
died, and, on her death, the assignee' 
decree-holder, as her husband, became 
one of the heirs of the deceased Ist ’ 
defendant'and in that capacity one of 
the judgmenb'debtors. The 5th defen¬ 
dant, against whom the decree was 
sought to be executed, objected to the 
execution mainly on the ground that the 
deoree has ceased to be executable under 
O. 21, R. 16, Cl. (3) inasmuch as the 
assignee decree-holder himself became 
one of the judgment-debtors as the legal 
representative of the 1st defendant. This- 
objection was overruled by the District 
Munsif but was allowed by the District 
Judge. The transferee decree-holder has 
filed this appeal against the order of the 
District Judge dismissing his application. 

Order 21. R. 16 after providing that 
when a decree has been transferred by 
assignment in writing or’by operation of 
law, it may be executed by the assignee, 
lays down in proviso 2, that ‘ where a 
decree for the payment of money against 
two or more persons has been transferred 
to one of them it shall not be executed 
against the others." The learned vakil 
for the appellant argues that the proviso 
does not apply to the present case for two 
reasons : (1) because, while the proviso 
contemplates a transfer of the deoree (by 
the assignment or by operation of law) 
to one of several judgment-debtors, in 
the present case there has been no such 
transfer to a judgment-debtor, inasmuch 
as the judgment-debtor died two years 
after the transfer, and (2) because, while 
the proviso as illustrated by several 
decisions contemplates the transfer of a 
decree for the payment of money person¬ 
ally (personal decree) against two or . 
more parsons jointly, in this cast there 
has been no such transfer of a personal 
deoree inasmuch as there is no personal 
decree against the transferee decree* 
holder as he is in law liable only for the 
assets of the Ist de endaut in his bands. 

In my opini m both rhest. argum ts 
are unsuhstar.tial as tht., i-, -v tbe 
principle underlying Lhe rule. T o . j ho-i 
rities have bt 'u oit^-d m support ^,1 

Wiieu on account of death a creditor^ 
becomes heir to debtor (a?' here , ot: 

a debtor becomes h«u * orediwr ud thus 
the two opposite characters of ‘debtor aod 
creditor become united in the same pereoa, tl^ 
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obligation to pay mcney may be regarded as 
extinguished. 

[See Banarzi Das v, Mdharani Kuar 
(l)]. This principle which, as Mahmud, 
J,, points out, owes its origin to the con- 
fuaio of the Roman Law, has been applied 
by Prov. 2 of O. 21, R. 16 to. the case 
of joint judgment-debtors, when a decree 
for the payment of money has heen trans* 
ferred to one of them. In Degumbree 
Dabee v. Eshan Chunder (2) it was held 
that one of several judgment-debtors who 
satisfied the judgment-debt by taking an 
assignment thereof could not enforce it 
by execution against his co-debtors and 
that his only remedy against them was 
by a regular suit for contribution. This 
rule has been adopted by the Legislature 
in Prov. 2 of O. 21, R. 16. 

The principle upon which this rule is based 
seems to be that when one of the persons jointly 
liable under a decree takes in himself the char¬ 
acter of creditor and judgment-debtor in respect 
of the whole decretal debt, the effect is to extin¬ 
guish the liability of all the co-judgment-debtors 
under the decree. 

[Ba7ia7'si Das v. Maharani Kuai' (l)]. 
It is clear that the assignee decree- 
holder and the 5th judgment-debtor are 
joint judgment-debtors and one of them 
at the same time is also a decree-holder. 

In a case like the present where the 
transfer of the decree happens by death 
of the judgment-debtor, the two charac- 
dors of 'debtor and creditor’ can become 
united only in the persons of the legal 
representative of the judgment-debtor; 
and when such ‘ union ’ takes place the 
‘proviso’ would apply. Thus, there is no 
meaning in saying that the decree has 
not been transferred to the judgment- 
debtor. O. 21, R. 16, Prov. 2, there¬ 
fore clearly prohibits the present appel¬ 
lant from executing his decree against 
his co-judgment-debtor, the 5th defendant- 
respondent. The decision in Lalla Bha- 
(fun PersJiad v. Holloway (3) does not 
support the appellant as in that case 
there was no joint personal decree against 
the judgment-debtors. Referring to the 
facts the learned Judges state : 

It [S. 232, proviso (6)] does uot apply to such a 
case as the present, in which nothing was due 
from the assignee of the decree personally, he 
having been made a defendant only by reason 
that he had become the owner of the property 
mortgaged under the bond and subject to the 
mortgage. 

(See p. 396.) __ 

(lp[TH8sj 5 All. 27=(1882) A. V.. K. 140. 

(2) [18G8] '■) \V. R. 230=B. L. R. Sup. Vol. 

938. 

(3) [1S85] li Cal. 393. 
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The secoiid argument is also equally 
devoid of any substance. Decisions haye 
laid down that the expression : 

“ a decree for the payment of money against . 
several persons’* in prov. 2 of O. 21, R. 16 signi-, 
fies a personal decree against two or more persons ’ 
jointly. 

[See Laldhari Siiigh v. Manager^ Bha' 
ratpura Estate (4) and Panachand v. 
Sundarahai (5)]. It is not disputed that 
there was such a decree in this case 
against the predecessor-in-interest of the 
assignee decree-holder (i. e., the Ist 
defendant judgment-debtor) and other 
defendants and this personal decree has 
been by operation of law transferred to 
the appellant 'who is the legal represen¬ 
tative of the judgment-debtor, in effect 
the judgment-debtor himself. This is all 
what is required to make the proviso* 
applicable and in consequence to render 
the decree inexecutable. If I give effect 
to the arguments of the learned vakil 
for the appellant it would mean that I 
should exclude from the operation of the 
proviso transfer of i^ersonal decrees 
brought’ about by the death. The 
principle underlying the rule does not 
contemplate this restriction in its appli¬ 
cation, This Civil Miscellaneous Second 
Appeal is dismissed with costs. 

Appeal dismissed> 

_ _ 

4) [1911] 14 C. L. J. 639=12 I. C. 7Q.=16 
C. V/. N. 132. 

(5) <'1907] 31 Bom. 308=9 Bom. L. R. 409. 
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Jackson, J. 

Nagaiya Naidu and anotliBr Peti 
tioners. 

% 

V. 

Ekambara Respondent. 

Civil Revision Petition No. 230 of 1926, 
Decided on 29th July 1926, from the 
'order of the Small Cause Court J-i 
Madras, D/- 22nd October 1925, in Eject¬ 
ment Suit No. 158 of 1924, 

(a) Madras City Tenants Protection Act 

S. 1—Suit for ejectment of tenant—Defe^e con 

sidered on merits and rejected—Ho revtston lies— 
Civil P. C., S. 115. 

Where in a suit for ejectment of a * 

Court, which has considered the defence of tne 
tenant od its merits and has rejected it, cannot 
be said to have failed to exercise ^ 



Id26 Satyanabataxamcrthi v. 

"{b) Madras City Tenants Protection Act (1922), 
S, 2 (4)— Ziower Court holding that tenant must, 
be of land only—Finding is not j^^verse^-Clvtl 
P. C., S. 115. 

To hold that the tenancy must be exclusively 
of laud under S. 2 (4) cannot be said to be so 
perverse or irregular as to attract the provisions 
of S. 116, Civil P. O. 

F. Sivaprakasa- Mudaliar —for Peti¬ 
tioners. 

K, Duraiswamy Iyengar —for Respon¬ 
dent. 

Judgment. —The petitioner seeks to 
revise the judgment in Ejectment Suit 
No. 158 of 1924, Madras Court of Small 
Causes, 

The ground for revision is that the 
Judge failed to exercise the jurisdiction 
vested in him by the Madras City Ten¬ 
ants’ Protection Act 3 of 1922. It is not 
correct to say that this Act vests juris¬ 
diction in any Court. The Act creates a 
certain class of privileged tenants and a 
defence open to a tenant of Madras City 
in a suit for ejectment may be that he 
belongs to this privileged class. A Court 
which has considered this defence on its 
merits, and has rejected it cannot be said 
to have failed to exercise jurisdiction. 

The short point for decision by the 
lower Court was whether the tenant of 
two rooms with a vacant piece of land in 
front was a tenant as defined by Act 3 of 
1922. Under S. 2 (4), a tenant means a 
tenant of land, and under S. 2 (2) land 
does not include buildings. To hold 
therefore that the tenancy must be exclu¬ 
sively of land, cannot be said to be so 
perverse or irregular as to attract the 
provisions of S. 115, Civil P. C. 

The petition is dismissed with costs. 

Petition 
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Wallace, J. 

G. P. Satyanaryanamurthi —Complai¬ 
nant—Petitioner. 

V 

Pilla Bamayya —Accused-Respondent. 

Criminal Revision No. 688 and Gri* 
minal Revision Petition No. 567 of 1925, 
Decided on 2l8t April 1926, from the 
judgment of the Jt. Mag., Berhampore, 
In Criminal Appeal No. 97 of 1925, 

Afodros Estates Land Act (1 cf 1*08). S. 212 (6) 
—“IXs/ralnf duly made** 

Tb« • 8 S 6 I 106 of a distraint is the %ol of taklixg 
outoftbd poaaaMiou of .tha rvMd owuar. and 
suoU act vrill uot he oomplotod, uutU the taking 
out of the poasesaion of the re«l ownor ie com- 
plate . A. 7. R. 1926 Wad. 678, Diet, fP 1143 C 2) 
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K. Bhashyam Aiyangar — for Peti¬ 
tioner. 

Public Prosecutor —for the Crown. 

V. Narayana Bao —for Accused. 

Wallace, J. —The chief point in this 
case is whether the accused resisted a dis** 
traint duly made”under Act I ofll908. The 
facts are that the agent of petitioner for 
arrears of rent seized certain cattle said to 
belong to accused, and was proceeding to 
drive them out of accused’s pen when 
accused interfered and prevented him 
from doing so. Petitioner contends that 
this was resistance to a distraint. I am 
inclined to agree. No doubt a learned 
Judge of this Court held in Narayana 
Beddi v. Dyvadeenachar (l) that cattle 
are uot ’’produce” within the meaning 
of S. 212 (b), but the offence regarding 
produce is forcibly or clandestinely re¬ 
moving it after it has been duly distrain¬ 
ed. In the present case my view is that 
the distraint was not complete when 
accused interfered and therefore it is not 
a case on all fours with Narayana Beddi 
v. Dyvadeenachar (l). The essence of a 
distraint, I take it, is the act of taking 
out of the possession of the real owner, 
and such act will not be completed, 
until the taking out of the possession of 
the real ' owner is ' complete. Here the 
cattle were still in accused’s pen when 
accused resisted, and I would hold there¬ 
fore that the act of taking them out of 
his possession hnd not been completed 
when he resisted the talking and that 
therefore he was ’‘resisting a distraint” 
within the meaning of S. 212 (b). Accused 
urges that even so it has not been proved 
that the distraint was legal since the 
power-of-attorney of prosecution Ist 
witness has not been produced. Prose¬ 
cution 1st witness swore that he had a 
registered power-of-attomey to distrain 
and this statement has never been chal¬ 
lenged by accused until now and I oan- 
not uphold the contention. 

The next point is the oontenfeion that 
the cattle were not the accused's because 
he is divided from his 'father. The first 
Court found that unproved. The lower 
appellate Court did not consider it, nnH 
it is not worth while sending the case 
bauk for a finding on that point. 

With this expression of opinion on the 
main point of law I dismiss the petition, 

PMitiem ditmis$td, 

A. L R. Mac, 6714^48 HadL SQft,- 
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Wallace, J. 

S. K. Suhha Aiyar —Appellant. 

V. 

Pichumani Aiyar and others —Res¬ 
pondents. 

Appeal No. 76 of 1924, Decided on 
1st March 1926, from the order of the 
8. J., Tuticorin, in A. S. No. 7 of 1924. 

{a) Civil P. C., S. 11 —Ex parte decree. 

Ex-parte decree does operate as res judicata. 

[B 1144 C 2] 

(b) Civil P. C., S. 11 —Party not entitled to 
appeal but in a position to file cross-objection 2s 
barred by res judicata. 

A party who is not entitled to appeal but who 
could file cross-objections and does not so file is 
barred by res judicata. [P 1144 O 2] 

(c) Execution-decree binding—Transfer of 

property Act^ S. 81. 

When the right of marshalling has been deci¬ 
ded in the judgment it cannot be reopened again 
in execution proceedings : 24 L.W. 257, Ref .to, 

CP 1144 0 2] 

L. A. Govindaraghava Aiyar and Z/. 
S. Veeraraghava Aiyar —for Appellant. 

P, N. Appuswami Aiyar and P. V. 
Krishnaswami Aiyar —for Respondents. 

Judgment. —This appeal is against 
the order of the lower appellate Court 
reversing the order of the Principal 
District iMunsif of Srivaikuntam in a 
matter in execution viz., the order in 
which certain mortgaged property shall 
be sold in execution of a mortgage 
decree. Two items are involved in this 
case. The appellant is the decree-holder 
and the respondent is the 8th defendant 
who is interested in Item 2 and wants 
it to be sold last. The District Munsif 
permitted the property to be sold in the 
order selected by the decree-holder, as 
ordered in M. P. No. 99 of 1918. The 
decree-holder has chosen to sell Item 2 
first. It has been sold and the sale has 
been confirmed. The lower appellate 
Court reversed the order, cancelled the 
sale, and directed that further enquiry 
be held that the sale of the pi’operties 
shall be in the order in which they are 
set out in the decree, provided that the 
8th defendant has the right of mar¬ 
shalling. 

The oi’fler of the lower appellate 
Court seems to me vitiated by several 
faults. If the lower Court had looked 
into tiie judgment in the suit in which 
the decree was passed, it would have 
found that the question of the 8th defen¬ 


dant s right of marshalling had already 
been decided. In paragraph 22 of that 
judgment the District Munsif held 
that the 86h defendant took his mortgage 
with full knowledge of -the decree- 
holder’s mortgage. The 8th defendant 
contends before me that this is not res- 
judicata (l) because ha was ex parte in 
the suit, (2) because he could not have 
appealed against that finding;' and (3) 
because such a matter, even if decided in 
the suit, can be re-opened in the execu¬ 
tion proceedings. None of these grounds 
seems to me tenable. As to the first, 
the decision is none-the-less res judicata 
because the party is ex parte, as to the 
second, the judgment rejected the 8th 
defendant’s prayer that the first item be 
sold last. Even if he could not present 
an appeal, he could at least have moved 
by way of cross-objections in the appeal 
preferred by the 1st defendant, or have 
moved the matter at the hearing of the 
suit which was remanded by the District 
Court. He did neither of these things; 
As to the third point, the ruling in 
Raghavachariar v. Krishna Reddy (l) 
is quoted; a ruling which has been ac¬ 
cepted in Narasimha Bao v. Subba' 
rayalu (2) which follows it. These 
rulings, however, appear to me to be no 
authority for the contention advanced. 
In these cases, the point was whether 
the order in which property shall be 
sold is a matter'which can be agitated 
in execution, even though it had been 
decided in the suit, and it was held that 
it can, presumably on the princijde that 
such an order is primarily a matter in 
execution and need not have been decided 
in the suit. But no authority basi been 
advanced before me which lays down that 
when the right of marshulliog has been 
decided in the judgment, it could be re¬ 
opened again in execution proceedings. 
Tbe judgment in GhokkaJ^ 'Uja Ta'oibiran 
v. Ramanadhan (3) to which my atten 
tion has been drawn doe- !iot touch this 
point at all. Obvieusly t'je question 
whether the mortgage was taken with 
notice of a prior mortgi.ga is one that 
may on occasions be an extremely ina 
portant issue in the suit it^^elf and 
be decided there, and ojight in fact be 
the otily important issue for decision and 
I cannot accept the argument that when 
the judgment has decided such a matter 

(1) A. I. R. 1924 Mad. 509. 

(2) A. I. R. 1926 M d. 83 4. 

(3) A. I. R. 1926 Mad. 1031. 
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ifc can be reoponed in execution proceed¬ 
ings. Therefore, the 8th defendant took 
the mortgage with full knowledge cf the 
prior mortgage, and under S. 81 of the 
Transfer of Property Act he has no 
statutory right of marshalling. The 
order of the lower Uourt, therefore, 
which directs that this point shall now 
be decided by the executing Court is 
based on misconception of the facts and 
an en’or in law. 

This is enough to dispose of the ap¬ 
peal as the 8th defendant has no right 
of marshalling. The decree'bolder is 
unfettered as to the order in which the 
property has to be sold. The lower 
appellate Court seems to find some sort 
of fraud in the decree'holder’s conduct 
merely because his election to have 
Item 2 sold first coincides with the 
desire of one of the mortgagors, the 2nd 
deh^ndant. I can see no basis for 
deducing fraud from these circumstances. 
The decree-holder had an order in his 
favour in M. P. No. 99 of 1918 which 
gave him power to choose the order in 
which the properties sliould be sold, and 
why he sfiould be accused of fraud 
merely because he exercised his right of 
choice which that order give him I 
I do not understind. 

The sale of item 2 has been held and 
confirmed. No other defen lants were 
made pirties by the Stii defendant in his 
appeal to thn lower appollite Court, so 
th it or<Ior of the lowoi* appellate 
Court will n )t hind these. It is only 
introduoiiig needless ooofu'^lon to cincel 
that sale so tar as tlio 8th defendant’s 
interests are oonoornod, when it is net 
cancel toil so far is the interests of the 
other dofen lants are co icerneJ. Defen¬ 
dants 1 and o whose interests the 8th 
defendant claims he now represjnts as 
well IS his .)wn, did nit appeal to the 
lower appellafo 0 mrt against the order 
of f. le iinneipal District Munsif 

1 am of -ipiiii m toaw the lower appel* 
late — >urr’s irder is wrong. I reverse 
it afi I re 6 we the ord w f,!ie Princi 
Distriet Munsif with oo4‘s to the deoree- 
holdor iro n the S’h defenlant here aud 
in the lower apj^lUte Court.- 

Or,hr rei'ertsd. 
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Devadoss. J. 


Govindasami Pillai —Defendant—Ap* 
pellant. 



Ranaveerapandian Servai —Plaintiff— 
Respondent. 

Second Appeal No. 1735 of 1923, Deci¬ 
ded on 4th August 1926, from the decree 
of the Addl. Sub-J.. Mayavaram, in A. 
S. No. 100 of 1922. 

Provincial Insolvency Act (1920), S. 29—Party 
to suit adjudged Insolvent—Court should ask 
other party to bring 0//Icraf Receiver on record, 
and if latter Is unwilling to join. Court may go on 
with suit on any terms It may impose—Omission 
to do this does not vitiate jndgment on merits. 

Section 29 gives an option to the Court to 
continue a suit on such terms as the Court may 
impose. When a party has been adjudicated an 
insolvent, the Court wuuLd be wt-U advised in 
directing the oth^-r party to the suit to bring ou 
record the Official Receiver as a party, and if 
the Official Receiver is uuwiiliug to become u 
party, theu the Court may prooeed with the 
suit ou such terms a» it may impose upou the 
party wishing to proceed with the suit, but 
omission to do this does uot in anv wiV vitiate 
the judgmeut on the merits. [P. 1145, C. 2] 


K. S. Desik'in —for .\ppell int. 

T, N illastvim PilUii —for Respondent 

Judgment. —The only point in 
this o.ise is whether tlie District 
Munsif ought to have stayed the suio 
when be was ‘informed Ll\at the defen¬ 
dant had been adjulicated an insol¬ 
vent. The contention of Mr. Desikan 
for the apixjllant is tha. the Court ought 
to have done so under 3. 29 of the 

Provincial Insolvency Act. That section 
gives an option to the Court to continue 
a suit on such terms as the Court may 
impo->e. In this case the Court did not 
impose any terms, nor did it direct the 
plaintiff to make the Official Receiver a 
party. When a party has been adjudi¬ 
cated an insolvent, the Court would be 
well advised in directing iht^ other j)arty 
to the suit to bring o i rt‘cord the Official 
Receiver as a party, and if tho Official 
Reooiver is unwilling t> Hoeimc' a t^arty. 
then the Court may with the 

•nit on such ter.n> as i: may impose 
upon the ]>arty wishing proceed with 
the Suit. This h ts T-.ot hespn done hj 
the District Mun^ if But \ do not thiAk 
thit this has in auy vra> viiia^edlhe 
judgmerit on the aierits Whether the 

plaiBtiff will be able to eai vroe his nght 

the Official Reoaivar or aot is 
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not a question for decision here. So far 
as the second appeal is concerned I do 
not think the judgment of the lower 
Court is against law. 

In these circumstances the second ap¬ 
peal is dismissed without costs. 

Appeal dismissed. 
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Devadoss, J. 

Valliakkal and another —Appellants. 



Karuppa Goundan —Respondent. 

Second Appeal No. 1534 of 1923, Deci¬ 
ded on 28th July 1926, from the decree 
of the Sub-J., Coimbatore, in A- S. No. 1 
of 1923. 


jS* Specific Relief Act, S. *31— Compromise 
decree—Mistake in—Suit to rectify lies. 

A decree is an instrument in writing and there¬ 
fore, when a mistake has been committed in 
drawing up a compromise petition and that mis¬ 
take finds place in the decree embodying the 
terms of the compromise, it is open to the 
Court to have that rectified in a subsequent suit : 
Wilding V. Sanderson, (1897) 2 Ch. D. 634, Dlst ; 
40 Mad. 177, Ref. [P. 1146, C. 2] 


F. Narasimha lyenga} —for Appel¬ 
lants. 

T. M. Krishnasioamy Iyer —for Res¬ 
pondent. 

Judgment. —The first point raised in 
this second appeal is that no suit lies to 
rectify a mistake in a compromise 
decree. It was held by Napier and 
Krishnan, JJ., in Second Appeal No. 62 
of 1920 that a decree is an instrument 
within the meaning of S. 92 of the Evi¬ 
dence Act. If a compromise decree is an 
instrument in writing, it is difficult to 
see how S. 31 of the Specific Relief Act 
does not apply to it. The contention of 
Mr. Narasimha Iyengar is that a suit 


does not lie to rectify a mistake in a 
compromise decree, but that the decree 
could only be set aside in toto and the 
parties relegated to the position 
in‘which they were before the com¬ 
promise was entered into. S. 31 of the 
Specific Relief Act provides for a suit 
to rectify a mutual mistake in an instru¬ 
ment in writing. The opening words of 
S. 31 are : , - i * 

When, through fraud or a mutuaJ mistake ol 
the parties, a contract or other instrument in 
writii.g does not truly express their intention, 
either party, or his representative iu interest, 


may institute a suit to have . the instrument 
rectified. 

Mr. Narasimha Iyengar , relies upon 
Itam Lagan Sahu v. Bamhirich Koeri (1)' 
as supporting his contention. No doubt;^ 
in that ease the learned Judges observed: 

Once the decree has been passed and signed,, 
then the remedy is, except in cases to which 
S. 152 of the Civil Procedure Code applies, to 
institute a suit to set aside that decree on one of 
the grounds aforesaid. 

They rely on W^ilding v. Sanderson (2)’ 
for their position. In that case it was 
held that if the Court was satisfied that- 
a mistake was committed in a com¬ 
promise decree, the Court was com¬ 
petent to amend the decree to bring it in. 
conformity with the intention of the 
parties. It is therefore clear that when 
a mistake has been committed in draw¬ 
ing up a compromise petition and that 
mistake finds place in the decree^ em¬ 
bodying the terms of the compromise, it 
is open to the Court to have that recti¬ 
fied in a subsequent suit. Reference- 
may also be made to Triuvamhala Lesi- 
kar V. Manickavachaga . Desikar (3). 
(The judgment then dealt with the 
evidence and concluded.) Both tho 
Courts have taken into consideration all 
frhe circumstances and have come to the 
conclusion that the mistake was a mutual 
and bona fide one and that the intention 
of the parties was that both of them 
should have the extents assigned to them 
inclusive of the rooky portions. I hold 
that both the Courts have rightly held 
that this is a case for reoifioation. 

In the result, the second appeal 


fails 

0 ) 
( 2 ) 

(3) 


and is dismissed with costs. 

A weal dismissed 

[1919] 4 Pat. L. J. 205=60 I. C. 497. 
[1897] 2 Ch. 634=66 L. J. Oh. 684—45 W. 

R. 675=77 L. T. 67. ohr—Q n M 

[1916] 40 Mad. 177=4 306-30 M. 

L. J. 274=34 I. C. 57={1916) 2 M. 

W. N. 43. 
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Phillips and Madhavan Nair, JJ- 
Ghellakani Lakshmi Venkata Bhusurm- 
Bam Bao —Defendant 2 -^Appellant. 


V. 


Yandapalle Venkataraju and others 
‘laintiffs—Respondents. ^ 

Appeal No. 241 of 1924. Daoided ^ 
9th March 1926. from an order of the 

;ub--T., Gocanada, D/-24th March 1924 

« 17. A Nn 1691 of 1923. 
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Ctvll P. C., O. 33, E. 4— Morigafje by father 
to/or« son*s birth —5t<l/ father and the 

minor son— Father*:i interest Is not adverse to 
minor. 

Where in a suit on a mortgage executed by 
the father before the son's birth, the father 
was impleaded as such and also was guardian 
for the miuor sou. his interest is not adverse to 
that of the minor and the decree therefore 
cannot be set aside on that ground : A. I. R. 
1924 Mad. 297, Dist. [P. 1147, 0. 1] 

C. Rama Rao —for Appellant. 

P. Somasttndram —for Respondents. 

Judgment. —The appellant, a minorj 
applied through his mother and guardian 
to set aside certain sales held in exeou* 
tion of a mortgage'decree obtained 
against him and his father, who had 
executed the suit mortgage. It is now 
contended that in accordance with the 
law laid down in SellaiJpa Goundan v. 
Masa Naikeii (l) that the minor who 
was represented in the suit by his father 
was not properly represented, as the 
father's interest was adverse to that of 
his son and consequently that the decree 
passed in the suit and subsequent pro¬ 
ceeding thereon are all void. 

The head note to the case relied on 
certainly seems to support this proposi¬ 
tion as a proposition of law, namel 5 ^ 
that the interest of a father is adverse 
to that of the minor sons. "Whether this 
is not somewhat too broadly stated it is 
unnecessary to consider now, because the 
present case can be differentiated by the 
fact that when the mortgage in this suit 
was executed the appellant was not born. 
When he was born the family property 
'had already been encumbered and he 
only became entitled to an interest ib 
that property as it was on that date. 
There can, therefore, be no question of 
the father's interest being adverse to 
that of the son. If the mortgage is not 
valid it was equally to the interest of 
the father to set it aside as to the in¬ 
terest of the son and consequently, there 
is no reason for holding in this case that 
the interest of the father was adverse. 

The Subordinate Judge’s order refus¬ 
ing the application is, therefore, right 
and this appeal must be dismissed with 
costs of Respondents Nos. 1 to 3. No 
other point has been argued. 

Appeal dismissed. 


(1) A. I. R. 1924 Mad. 297=17 Mad. 79. 
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Jackson, J. 

Mahamed Meera and another —Defen¬ 
dants—Petitioners, 

V. 

P. Dicraisami Naidu —Respondent. 

Civil Revision Petition No. 828 of 
1924, Decided on 4th November 1925, 
from the judgment of the Sub"J-, Dindi- 
gul, D/- 3rd November 1924, in O. M. A. 
No. 31 of 1924. 

Civil P. C., O. 39, li. 2-—No -mischief is caused, 
by el€ctt<y>i under Improperly notified notifi¬ 
cation of Governor-In'Counctl under Madras 
District Munlctpallttes Act (1920), S. 328. 

Holding of an election by the Chairman of a 
Municipality under a notification of the Gover¬ 
nor in Council under S. 43 of the Madras 
District Municipalities Act not properly notified 
uuder S. 328 of the Act does cot give a cause of 
action to a voter for an injunction against the 
Municipality. (P. 1147 C, 1] 

A. C. Sampaih Iyengar —for Peti¬ 

tioner. 

Judgment. —Petitioner seelis to set 
aside the order of the Subordinate Judge 
of Dindigul confirming the injunction 
passed by the District Munsiff of 
Dindigul in I. A No. 747 of 1924 arising 
out of O, S. No, 380 of 1924, The 
plaintiff in that suit is a voter in 
Dindigul Municipality, and he has sued 
in order to restrain the Chairman of the 
Municipality from holding an election 
for three councillors alleging that the 
notification by the Goveruor in Council 
under S. 43 of the Madras District 
Municipalities Act (5 of 1920) was not 
properly notified under S. 328. 

Assuming this allegation to be true it 
is impossible to see what harm an elec¬ 
tion could cause within the mischief 
of O. 39, Civil P. C. The plaintiff’s appre¬ 
hension that if an improper election is 
held his vote will be frittered and 
wasted away is quite groundless. Quite 
apart from the question whether the 
lower Courts are not interfering 'entirely 
without jurisdiction, even if they had- 
jurisdiotion, they would be gravely mis¬ 
conceiving their duties and responsi¬ 
bilities under O. 39 ; and I would observe 
generally that the anxiety evinced by 
local Courts to control elections is 
wholly regrettable. Democracy cannot 
be interpreted in terms of injunctions. 
The Chairman in obeying the Govern¬ 
ment Order does no harm, waste or- 
damage and ought not to be restrained. 


Md. Meeba V. Dubaisami Naidu (Jackson, J.) 
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• The petition is allowed and the in* 
: 3 unc^ion is vacated. Oosts to petitioner. 
Oounter-pebitioner is ex parte. 

Petition allowed. 


A. I. R. 1926 Madras 1148 

. WalijACE, J. 

Gopala Padayaohi and others —Peti- 
iiioners. 

V. 

Rajagopal Naiia —Respondent. 

Civil Revision Petition No. 88 of 1926, 
Decided on 16th April 1926, from the 
decree of tVie Sub"J., Tiruvalur, D/- 
22nd December 1925, in Small Cause 
Suit No. I:il4 of 1925. 

(rt) Stamp Act, S. Sd—Section ts mandatory 
and appl'.e’i to appellate or revlsional Court a?so— 
Whether objection ts raised in lower Court or not 
Zs immaterial. 

SciCtioa 36 is of a maadatory nature and 
applies also to a O-Durt of appeal or revision, 
iudependenbly of the fact whather the admis¬ 
sibility was challenged in the lower Court or 
not. But the appsli i-be or revisioual Court is 
not b.>utid to admit the document any further 
or for any oth^r parpo-iB, than the lower Court 

lias admitted it : 13 Botn. 449 {S' . S.), Dlst, 

[P. 1149, C. 1] 

5j« ib) Promissory note—Consideration a con¬ 
temporaneous or antecedent debt — Promote 
operates only as smpension of remedy of the 
original debt—If promote becomes unenforceable, 
original repnedy revlDes, 

~When > promissory lote is taken for a con- 
temporiia^-jous debt, tne balance of opinion is 
'that th.'execution of the promissory note does 
tot discharge the debt, but only suspends the 
nreditor’s ordinary reined}' on the debt during 
ohe currency of the p»*omissory note and that 
when the promissory note is taken for an 
antecodent debt, tho pro nissory note operates 
only as a suspension of the ordinary remedy 
until it matures or is enforced. If then the 
promissory note is unenforceable in law, the 
ordinary remedy on tho original debt is revived 
and is enforceable or v’ded it is not barred by 
iiinitatiou : *24 Bom. 360; A. X. 12.1922 Mad. 
181 a-i i 36 AV. 259, f^oll. [P. 1150, C. 1.] 

iiz (c) Limitation Act. S. 19^Pro-notc, insuffi¬ 
ciently ^tamped ; sicb'fituted in place of a pre¬ 
vious yiotc operates as acknowledgment. 

Where a i>'‘o-not .^ra'-tel as a substitute 
for H previous prri-a 'i--, but is lot sufficiently 
stamped, then, altb uigh a substitued pro-note 
doesrii.t operate as a pro-note, it remains and 
is sufficient acka )wlecl 3 ncnt within the meaning 
of S. 1^ 

JT. Bh 'ishyam and T. K. RamaswaTni 
lyenga) —for P*--fcibion 0 rs. 

A. V. Visivaaatha for Respon¬ 

dent. 


Judgment. —This Civil Revision Peti¬ 
tion is against the judgment and decree] 
of the lower Court in Small Cause suib>> 
The suit was inter alia for money due 
on a promissory note in the following 
circumstances: ] On 8th November 1921 
the first defendant executed a promis¬ 
sory note, Ex. A, to one Subba Nayakar. 
On 30th October 1924 Rs. 285 was due 
on this note. For this amount the Ist 
defendant executed a fresh promissory 
note. Ex. B, in favour of the same pro- 
misse. Both the notes have been trans¬ 
ferred to the plaintiff. 

.The main point in the case was 
whether Ex. B was enforceable as a 
promissory note. It is admittedly in-^ 
sufficiently stamped under the amended 
Stamp Act, as it bears only an one-anna 
stamp. The lower Court, however, has 
admitted it in evidence as an acknow¬ 
ledgment of the debt in Ex. A, for which 
purpose it is sufficiently stamped, has 
bald that it serves to keep the debt alive, 
and has given judgment for the sum 
claimed. The defendants put in this 
Civil Revision Petition and contend that 
the lo ver Court has erred in law in 
holding this view. 

Three main contentions have been 
argued before me: (l) that Ex. B was 
inadmissible for any purpose, (2/ tliat 
even assuming that it is admis^ble as 
an acknowledg nent of the deb s 
Ex. A, that debt has been discharged ana 
therefore no claim can be founded on i » 
and (3) that even taking the Subordinate 
Judge’s view that the suit can be foundea 
on the debt in Ex. A, the amount decreea 

is too large. A,subsidiary 
of Defendants Nos. 2 and 3 who are sons 
of the Ist defendant is that they are no 
liable for the debt as it was not tor 


nUy purposes, , 

The last contention may be 
jmissed. The Defendant No. 
parte in the suit; the Defendant No. d, 
ninor, represented by the Defe 
1 did not raise the point m ni 
itten statement or challenge the 

claim thac the money was borrowed 
the Defendant No. 1 as manager for 
nily purposes, and the point was not 
jssed before the lower Court. Olea y 
cannot bo taken here. It '^ises 
ifcters of fact of which the plain .iff 

,s never put to proof. 

As to the admissibility of Ex. B the 
ver Court has, as pointed out, rejected 
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ife as a promissory nofce, but; admitted 
ib'asfan acknowledgment of the debt in 
Ex. A. It is pointed out by the plaintiff 
that under S. 36 of the Indian Stamp 
Act this Court cannot go behind the 
decision of the lower Court in a matter 
of this kind. This section has been 
I interpreted in many cases as of a man- 
jdators* nature and as applying also to 
a Court of appeal or revision, indepen¬ 
dently of the fact whether the admis¬ 
sibility was challenged in the lower 
(Court or not, and I must hold that it 
iprecludes this Court from interfering 
jwith the decision of the lower Court on 
‘this matter. 

The case in Venhatarama Iyer v. 
Chella Pillai (l) is no doubt a case in 
which the objection was not taken 
before the first Court; but the rulings 
in Itamasami v. Itamasavii (2); Deva~ 
chand v. Hirachand Kiimarai (3); itnd 
Nagappa Cliettiar v. V. A. .1. i?. (4) ; are 
cases where objection was taken at the 
beginning. I am not at present pre¬ 
pared to go further and admit the 
respondent’s contention that, once it has 
been admitted, it can be used for any 
purpose. These are remarks no doubt 
in 13 Bom. 449 which might go to 

support that contention ; but it may be 
pointed out that in that case, although 
the first Court had admitted the docu¬ 
ments as bonds. the lower appellate 
Court admitted tliem as promissory notes, 
and therefore the High Court was pre¬ 
cluded by S. 36 from questioning their 
admissibility as promissory notes. I 
■take it that this Court is not bound 
under S. 36 to admit the document any 
further or foe any other purposes, than 
the lower Court has admitted it. 

The lower Court has clearly admitted 
it only as an aoki\owledgment of the deb^ 
in Ex' A. It has not boon admitted, and 
oannot bo admitted, here as an acknow¬ 
ledgment of the debt sot out in itself , 
i. 0 ,, it,is not lulmissiblo as an ackdow- 
lodgment of any iiulopondent contem* 
poranoous debt. As a promise to pay. 
constituting a contractual obligation to 
pay'the debt set out in it, it is not 
admissible and has not tieen admitted. 
On the second jx>int, the question is 
whether the debt in Kx. A. is a subsis- 


(1) [1921) 40 M. L. J. 479--02 1. 0, 007. 

(2) (iSSA] 6 Mad. 2'Al. 

(3) ISS91 13 bom. 449 (F. P.>. 

(4) A. 1. a 1926 Mad. 12U. 


ting debt, or does it stand dischagedr 
or is it, even though it purports to have 
been discharged, revived because of the 
invalidity and unenforceability of Ex. 

I am not fortunately hampered in th-.e. 
case bythecircumstances of third party’s, 
possibly endorsee’s, interests, since the 
plaintiff is the transferee of both notes. 

Now, Ex. B recites : 

I have settled at Rs. 2S5 the amount due for 
principal and interest under the promissory note 
executed,by me in your favour on the 8th Nov¬ 
ember 1921 and have executed this for Rs. 295 
in full satisfaction thereof 

and the contemporaneous endorsement 
on Ex. A is : 

For the sum of (Rs. 285) two hundred and 
eighty-five due for priucip..! and interest under 
this note another note has been executed on 
the said date. The amount due having been 
thus paid off, this note has become discharged. 

On 30th November 1925 there follows 

another endorsement on Ex. A. 

As I understand that the note which was 
executed iu renew.il hereof aud endorsed to j’ou 

is not valid, you.are to receive from 

Gopal Padayachi the. aforesaid amount due 
under this note. 

It will be observed that Ex. A was 
retained with the promisee even after 
Ex. B was taken, aud was transferred by 
him later on to the plaintiff. The real 
point is: Did the parties intend that 
Ex. A should be finally 'disebarged, or 
was the discharge contingent on Ex. B 
being enforceable ? This was really a 
question of fact into which the lower 
Court should have gone fully if the 
point had been clearly raised before it; 
but probably it was not clearly raised 
there. But having regard to the fact 
that tlie endorsement on Ex. A clearly 
sets out that in 3ub-«titution of it Ex. B 
was taken and that the amount due on 
Ex. -4 has been “ thu^ paid off.” and that 
E\. A was retained with the promisee 
and not returned ^ tlv'. promisor, »nd 
having regard also . t :- iuhrrent impro¬ 
bability that the *nrordolto 

discharge Ex. .V .m or no Ex. B 
was enforceable, > t^ink it must be 
hold that the o intended that 

Ex. A should be Ov as discharged 

if Ex. A was enfon-» ' I \ 

The law on tl -nl;ect has *l>aen 
lucidly discussed ii < , . CkMty 

V, 5). It has there 

been laid dowa ■ >ii.ivving B.iman \ 

Vatrat>an (6) the p* i pit' of which baa 
also been endorseti i v U.w Privy Council 

34 1. 0. 41 . ™T 

(6) [1884' T Mad. 89a, 
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in Mt, Raheswari Kuar v. Rai Bala- 
Icrishnan (7) and by the Bombay High 
Court in KrisKnaji v. Rajmal (8), that 
when a promissory note is taken for a 
contemporaneous debt, the balance of 
opinion is that the execution of the pro* 
missory note does not discharged the 
debt, but only suspends the creditor’s 
ordinary remedy on the debt during the 
currency of the promissory note, and 
that when the promissory note is taken 
for an antecedent debt, the authority is 
overwhelming that the promissory note 
operates only as a suspension of the 
ordinary remedy until it matures or is 
enforced. If then the promissory note 
is unenforceable in law, the ordinary 
remedy on the original debt is revived 
and is enforceable provided it is not 
barred by limitation. This is clearly 
laid down in Anantanarayana Iyer v. 
Savitri Ammal (9); Natarajidu Naicher 
V. Siihramanian Ghettiar (10) ; Jagan 
'Prasad v. ladar Mai (ll). 

In this view therefore the debt under 
Ex. A is enforceable provided it is not 
barred by limitation, and the question 
remains whether Ex. B is a valid 
acknowledgment of that debt sufficient 
to save limitation. 

In my view, Ex. B clearly admits 
and acknowledges the indebtedness under 
Ex. A, and that this indebtedness is not 
discharged otherwise than by the execu 
tion of Ex. B in its place. The promisor 

in effect says: , _ . 

I acknowledge the amount under bx. A as 
due from me to you and to enable you to recover 
it from me 1 give you Ex. B. 

Though Ex. B now proves useless for 
that purpose, the aknowiedgment of the 
*debt under Ex. A remains and is in rny 
view, sufficient acknowledgment within 
the meaning of S. 19 of the Indian 
Limitation Act to save limitation. The 
lower Court’s view on this point is 
therefore correct. 

Following that view, however, it ought 
to have based its decree on the amount 
due under Ex. A^ whereas it has given 
a decree on the amount claimed in the 
plaint which is based on the footing of 
Ex. B being a valid promissory note^ 1 
understand the difference co mes to about 

"■(T) [18861 14 I. A. 142 (PT^ ^ _ 
iS) [1900] 24 Bom. 360=2 Bom. L. R. 25. 

(9) [1912] 36 IMad. 151=22 M. L. J. 231—lo 
I. C. 468=(1912) M. W. N. 59. 

(lOi A. I. R. 1922 Mad. 181=45 Mad. 778. 

Ul) [1914] 3G- All. 259=23 I. C. o89—12 
A. Xj. J. 361, 


Bs. 10. The decree amount will there¬ 
fore have to be reduced by this amount. 
With this difference the decree of 
the lower Court is confirmed and- the 
revision petition dismissed with costs. 

Petition dismissed. 


A. I. R. 1926 Madras 1150 

Devadoss, J. 

Settikara Venkatarama Ghettiar and 
others —Appellants. 

O. P. Damodaram Ghettiar and others — 
Respondents. 

Second Appeal No. 238 of 1925, Da* 
cided on 26th November 1925, from the 
decree of the Dist. J., Salem, in Appeal 
Suit No. 60 of 1922. 

{a) Hindu, Religious endowment—Person 
building a temple either out of his own funds or 

funds collected by subscriptions—Direction by him 
as to the manner and person by whom it Is to be 
managed is not illegal—Civil P. C., S. 92. 

Where a person collects subscriptions from 
various persons and builds a choultry or a tem^e 
he has a right to direct in what manner the 
institution should be managed and what right 
the trustees should have in the management of 
that institution. This is recognised by the 

Hindu Law. There is nothing illegal or 
improper in a person who builds a temple, whe¬ 
ther out of his own funds or out of the funds 
collected by subscriptions or getting donations 
from people to create a trust and endow it, 
directing by the deed of endowment, in wnat 
manner and by whom it should Ij 

(b) Civil P. C., S. 92 —Framing scheme- 

Interest of institution and not of ind-ividuals is 
to be seen—Court can remove trustee tf necessary 
for the continuance of institution. 

The Court should primarily look 
terests of the institution rather 

of individuals in framing certain 

interests of the institution do require that c.rta 
trustees should be removed the Court can do so 
without actually finding that they are ^ 

Ssmanagement provided their remaining ^ 

trustees is incompatible with the 

ment of the institution or that the nu 

Sees is so large that it -iH -t 

any scheme to work with all of th ^,. 4 . liclitly 

In framing a scheme 

exclude the Interests of kere^i y 

others. But where the of the 

continuance could not be for the proper 

institutioa and is not W 

working of the 

remove them. But wher J • the 
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founder to make Oke management hsredCtary — 
JFounder can make tt hereditary. 

If persoos invite subsorlptions on a represeu- 
-totiou that they would devote the subscriptions 
so oolleoted to* a particular purpose and they 
divert the subscriptions to some other purpose, 
iihe subsoribers have a right to object to the funds 
being diverted to other purposes than those for 
which they were collected. But so long as the 
subsoribers do not object to the person or persons 
oolleoting subscriptions for building or endowing 
any particular institution, the person or' persons 
so building or endowing it have the right to 
provide for its management for ail time to come. 

Where there is nothing in the evidence to 
show that the parsons who gave subscriptions 
gave them on the understanding that the 
'founders should not have the hereditary right of 
management, the founder can direct that the 
management should be hereditary in his families. 

[P. 1162, C. 1, 2] 

T. B, BctTnackandra Aiyar and S. B. 
Dikshit —for Appellants. 

Advocate-General and K, S. Sankara 
Aiyar —for Bespondenfcs. 

Judgment. — The plaintiffs have 
hroughfc this suit under S. 92, Oivil P. 
O., for framing a scheme for the manage¬ 
ment of Bamalingam and Ghoudeswari 
Amman temple in Andichetty Street, 
Oogai, Salem. The Ist Defendant is a 
managing trustee of the temple and De¬ 
fendants 2 to 10 are trustees of the 
temple who aided and instigated the 1st 
Defendant in his various misdeeds and 
breaches of trust. In the plaint the 
plaintiffs alleged various acts of mis¬ 
management against the Ist Defendant 
who denied all of them and opposed the 
framing of the scheme. When the case 
vcame on for trial the plaintiffs and the 
defendants did not press for the trial of 
all the issues raised in the case. They 
agreed to the Court framing a suitable 
schema for the proper management of the 
institution. The plaintiffs did not press 
for the removal of the defendants from 
• of&oe and the defendants did not press for 
the trial of the case on the merits and 
waived their objection to the validity of 
the sanction obtained by the plaintiffs 
from the Oolleotor for the institution 
of the suit. The Subordinate Judge 
of Salem framed a scheme and provided 
■for a Board of nine trustees of whom 
three should be elected by the Ghetti* 
•thanakars from among their number 
and four by all the beneffoiaries 
including the Ohefctithanakars and one to 
be elected by those who pay or have paid 
one thousand rupees or more towards the 


temple at a time, and one should be 
nominated by the eldest member of the 
family of Nungavalli Venkatarama 
Ghettiar, the founder of the temple. The 
Defendants 2, 3, 4, 7 and the legal re¬ 
presentative of the 10th Defendant ap¬ 
pealed to the District Judge, Salem, wbe 
dismissed their appeal. They have pre¬ 
ferred this second appeal. 

Two points are raised in this appeal : 
one is, that the 19 Ghettitbanakars are 
hereditary trustees and (2) that they 
should not have been removed without 
finding that they were guilty of mis¬ 
conduct and not fit to be trustees. The 
District Judge, on a consideration of the 
evidence in the case, has come to the 
conclusion that the 19 Ghettitbanakars 
among whom some are plaintiffs and 
some defendants, are not hereditary trus¬ 
tees. Dx. A is the deed of trust dated 
9th January 1925, executed by Venkata¬ 
rama Ghetti in favour of 19 persons. In 
that he stated that he alone was unable 
to make and set up idols of Bamalingam 
and Ghoudeswari Amman in the Ghou¬ 
deswari Amman Temple Devasthanam 
built by him and that the 19 persons 
agreed to raise a fund and to put up the 
idol in the temple and according to the 
agreement that they set up the idols of 
Bamalingam and Ghoudeswari Amman 
and that they agreed to purchase pro¬ 
perty for endowing the temple and the 
document goes on to state : 

Tnat the 10 persons should mana^re the temple 
from gsneration to generation. The contention of 
the learned Advocate-General is that the docu¬ 
ment does not confer hereditary right upon the 
19 persons mentioned in Ex. A. It is clear from 
the documents that funds were collected by 
Venkatarama Ghetti and by the 19 persons mea- 
tioued in it ; that they built the temple, installed 
the idols in it and that they collected funds for 
the upkeep of the temple and managed the 
temple under Ex. A. The reoitol as regards the 
devolution of the management is to manage the 
same from generation to generation performing 
the daily pooja, aradhanai, festivals and other 
thingsregularly and live happily as long as the 
Sun and Moon. last. 

There is a further recital to the same 
effect after mentioning the properties of 
the temple: 

properties are dalivorad to you as being fit 
to be managed, held, and enjoyed from gene* 
ration to generation by setting up the idols of 
Kamalmgam and Ghoudeswari Amman and 
others as stated above. 

From the document it ia clear that 
Venkatarama Ghetti and the 19 persona 
intended chat the management should be 
in their families. Oonsidering the Hindu 
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sentiment as regards the hareditaryf 
management of trust institutions it can* 
not be successfully urged that the parties \ 
to Bk. a did not intend that the right to 
trusteeship should be in their families. 

The next contention of the learned 
Advocate-General is that the persons 
mentioned in Ex. A collected subscrip¬ 
tions from various persons and they could 
not be said to be the founders of the 
temple and therefore they had no right 
to confer hereditary right of management 
upon themselves or others. Where a 
person collects subscriptions from various 
persons and builds a choultry or a temple 
he has a right to direct in what manner 
the institution should be managed and 
what right the trustees should have in 
the management of that institution. This 
is recognized by the Hindu Law. There 
is nothing illegal or improper in a person 
who builds a temple whether out of his 
own funds or out of the funds collected 
by subscriptions or getting donations 
from people to create a trust and endow 
it, directing by the deed of endowment, 
in what manner and by whom it should be 
managed. The case in Ananda Chandra 
Ghucherbutty v. Broja Lai Singh (l) 
does not help the respondent. Justice 
Mookerjee observes at page 301: 

If a number of persons provide the original 
endowment, they may apparently together con¬ 
stitute the founder : Rc. St. Leoiiard (2) . . . 

As stated by Lord Mausfield in St. John*s College 
V. Todlngton (3), a charitable foundation, in so 
far as it is charitable, is the creature of the 
founder, and on this view Lord Hardwicke ruled 
in Green v. Rutherford (4) that the founder may 
provide for the government and administration 
of his creature. 

In the matter of the Endowed Schools 
Act.^ 1869, and In the matter of the 
St. Leonard, Shoreditch. Parochial Schools 
,and the Endoioments relating thereto 
' it was held that it was open to a number 
of persons to collect subscriptions 
and endow an institution and provide 
for its management and that the 
persons who collected the subscriptions 
and endowed the institution were the 
founders and they had the right to pro¬ 
vide for its management and for its 
devolution. If persons invite subscrip¬ 
tions on a representation that they 
would devote the subscriptions so col¬ 
lected to a particular purpose a nd they 

“(1) 50 Cal. 292=A. I. R. 1923 Cal. 142. 

(2) [1884] 10 A. C. 304=56 L. J. P. 0. 30—61 
L. T. 305=33 W. R. 756. 

(3) [1757] 1 Bu^r. 158=1 Ld. Keu. 441. 

(4) ^ [1750] 1 Ves. J. 462. 


divert the subscription to some other pur" 
pose the subscribers have aright to'objecfc ‘ 
to the funds being diverted to other pur¬ 
poses than those for which they were 
collected. But so long as the subscribers , 
do not object to the persons or persons 
collecting subscriptions for building or 
endowing any particular ihititution, the 
person or persons so building or and ^ 
endowing it have the right to pro-- 
vide for its management for all time to; 
come. There is nothing in the evidence!' 
to show that the persons who gave sub¬ 
scriptions gave them on the understand^ 
ing that the founders should not have 
the hereditary right of management. All 
that appears from Ex. A is that subscrip¬ 
tions were collected, funds were raised, 
a temple was built and idols were in¬ 
stalled and the management was in the 
hands of Venkafcarama Ohetti and others 
and all of them. Venkatarama Ohetti 
and 11 parsons agreed that the temple 
should be a trust and should exist for all 
time to come and the management' 
should be hereditary in their families. 

In Attorney-General v. Glapliam (5) 
Lord Granworth, Lord Chancellor ob¬ 
serves at p, 652 : 

Where a fund is raised for a charitable purpose 
like that of founding a chapel and the cootribu- 
tors are so numerous as to preclude the possibi¬ 
lity of their all conoutring in any instrument^ 
declaring the trusts, but such a declaration is 
made by the parsons in whom the property i®* 
vested, at or about the time when the sums 
have baen raised, that declaration ma 7 reason¬ 
ably be taken prima facie as a true exposition 
of the minds of the coutribntors. The presump¬ 
tion is, that the trusts declared were those which 
the contributors intended. It would be open to 
them, if the trusts were not so framed as to 
effect the object they had in view, to take 
for getting any errors corrected. If no suo^ 
stepe are taken, it must be assumed 
instrument declaring the trusts fairly embodies 


le intentions of the contributors. 

I therefore hold that the 1st defen 
ant, the other defendants and 
Ihettithanakars have a hereditary right 
D manage the temple affairs, 

The next question is, whether tho' 
rder removing the trustees is legal m 
aa absence of a finding that they 
uilty of breach of trust. The 
rdinate Judge has not actually 
le trustees from management. Wha^ 
0 has done is. finding that the manage 

lent by 19 persons would nob be pos- 

ble he h as given them the rig ht—o 

(5) [1855] 43E.E. 638=4 De. a. M* & G. 


3 Bq. R. 702=3 W. R. 158. 
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elect 3 of their ow^n number as trustees, 
and 4 others are elegible for eleotion 
by all the beneficiaries including the 
Ohettithanakars. The Ohettithanakars 
are the head men of the community; 
Bach group of families has one man to 
manage its coomunal affairs and that 
man is called a ^Ohettithanakar. There 
were at the time of Ex. A. 19 Ohettitta- 
nakars. It is now represented that there 
are about 30 of them. 

Granting for argument's sake that the 
defendants have been removed from the 
trusteeship it cannot be said that the 
order of the Subordinate Judge is illegal. 
S. 92, Civil P. C., gives power to the 
Court to frame a scheme of management. 

Where the Court fiuds that for the propar 
administration of a trust, charitable or -public, 
that a trustee s-hould *be removed, it has power 
to do BO without finding that the trustee is 
guilty of mismanagement. 

Section 92 was specially enacted in 
the interests of public, >charitable and 
religious trusts. The Court should pri¬ 
marily look to the interests of the insti¬ 
tution rather than the right of indivi¬ 
duals. Where the interests 'of the insti¬ 
tution'do require that certain trustees 
should be removed the Court can do so 
without actually finding that they are 
guilty of misnjanagement provided their 
remaining as trustees is incompatible 
with the proper management of the ins¬ 
titution or that the number of trustees 
is so large that it will not be possible for 
any sobeme to work with all of them as 
trustees. Ko doubt in framing a scheme 
the Court should not lightly exclude the 
interests of hereditary trustees and 
others. But where the Court finds that 
their continuance could not be for the 
welfare of the institution and is not con¬ 
ducive to 'the proper working of the 
scheme it should not hesitate to remove 
them. But where they can be retained 
without any detriment to the institution 
the Court may do so. This principle was 
followed by the learned Chief Justice and 
and Phillips, J., in Muthiah Chetti v. 
Periartnan CheUi (6) at p. 234 : 

Though the past u^^er of the iustitution is not 
binding on us iu framing » scheme under the 
seotiou yet it may well be taken int.^ account 
aud departed from only as far as may be neocs- 

Bary. 

It is unnecessary to discuss this point 
further as I hold that the trustees were 
not removed from the trusteeship under 
the scheme. The eontertion of Mr. T.B, 
'’(6) [luiuj 4 Fc. smT 

1926 M/145 & 140 


Ramchandra Aiyar for the appellant is 
that all the ten persons should be trus¬ 
tees. It will not be possible to have 19 
persons as trustees and from their past 
conduct it is clear that all the affairs 
were managed by the 1st defendant on 
behalf of all the trustees and this has 
been so not only during the lifetime of 
Venkatarama Chetti but also during the 
time of the 1st defendant. When for the 
last 30 years only one man has been 
managing the temple with hardly any 
restraint from the other trustees they 
have no reason to complain if the scheme 
provides for at least three of them being 
on the committee. As observed by their 
Lordships of the Privy Council in Mu~ 
ka^nmad Ismail Ariff v: Ahmed Moola 
Dawood (7). 

Ill giving effect to the provisions of the section 
and in appointing new trustees and settling a 
scheme, the Court is entitled to take consi¬ 

deration not merely the wishes of the i^ander, 
so far as they can be ascertained, but also the* 
past history of the institution, and the way in 
which the management has been carried on 
heretofore, in conjunction with other existing 
conditions that may have grown up since its 
foundation. It has also the power of giving any 
directions and laying down any rules which 
might facilitate the work of management, and 
if necessary, the appointment of trustees in the 
future. 


1 C ii.<aijn.iy cuiiucufcju oy Mr. Kama- 
ohandra Aiyar that the Court has power 
under S. 92 to appoint additional trus¬ 
tees to manage charitable or religious 
^usts along with hereditary trustees 
This point was settled so long ago as 

1905 in Pra 2 /aZ>oss Jt Varu Mahant 
Y, IniTumala Srirangacharlu Varu (8) 
If additional trustees can be appointed 
to manage trusts along with hereditary 
trustees it is difficult to see how the 
appellants could complain when a few 
trustees are appointed under the scheme 
to manage the property along with three 
of the so-called hereditary trustees In 
oases of this kind as already observed U 

JLT I ® i^’dividuals 

that should be considered paramount 
The interest of the institution's of 

importance and the C^urf 
shouM have that in view in ^ 

scheme. In this casHh^ : . “ 

the defendants is Safeguarded 

at least of the memhfrr 

beard of management. In this® vde 

b. ..1.1 . J 't 


' AS CiU. 1065=35 i n -- 

(P. C.) ^ t 

Hi'06lS8M.d.air=i5M. u J, 
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OhQbfeifchaQakacs have beea overlooked by 
the Subordinate Judge in framing a 
scheme. 

I think the scheme as framed is a pro¬ 
per one and the appellants have no rea¬ 
son to complain Chib thair rig.its have 
been overlooked. ^In the result the ap¬ 
peal fails ani is dismissed with costs. 

Appeal dismissed. 
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Eamesam, J. 

Nallaya Gounixn —Appellant. 

. V. 

Piilani Goititdaa —Respondent. 

Second Appeal No. 1396 of 1923, Deci¬ 
ded on 21st April 1926, from the decree 
of the Diet J., Giimbatore, in Oivil 
Appeal No. 241 of 1922, D/- l5bh January 
1923. 

(а) Bills of exchange Act, 13 (2) and 89 
—Sections apply to negotiable instriimc^iis. 

The principle of S. 13. 01. 2 of the Bills of Ex¬ 
change Act takan with S. 89 is applicable to 
negotiable insdruenents though there is^ no ex¬ 
press provision that antedating or postdatiog of a 
bill or a note or ao endorsement does not by 
itself make the dooumeat invalid. [P. 1155, O. 1] 

(б) NegottabU Instruments Act, S. 58— Ante¬ 
dating endorsement by holder does not amount to 
obtaining a promissory note by fraud by the en¬ 
dorsee. 

A promissory note cannot be said to have been 
obtained from the holder by means of an 
offenee or fraud within the meaning of S 58 by 
reason of its endorsement being antedated. 

[P.1155 0. IJ 

S. T. Sriiiioasagopalachari for V. L, 
Ethiraj —for Appellant. 

K S. Venlcatarama lyei —for Respon¬ 
dent. 

Judgment.—The facts out of which 
this second appeal arises may be briefly 
stated. One Ohellapa Goundan had 
some mis-uadersbauding with his wife 
and to spite her and his minor son he 
executed a sale deed of his property to 
his nephew the defendant in this case, 
Rx. II, dated 23-11-1917. For a portion 
of the consideration of the sale a pro¬ 
missory note, Ex. A, was executed. The 
promissory note has been endorsed in 
favour of the plaintiff aad the endorse¬ 
ment bears the date 23-1-19. On 5th 
May 1919 Gnellappa Goundan’s son filed 
a.suit for partition and recovery of his 
half share of the property. Before the 


suit came on for trial, there seems to 
have been a compromise of the suit but 
before this compromise could be recorded 
the defendant fell il and an ex parte 
decree was passed in favour of the plains 
tiff therein for half tbe property. The 
defendant afterwards axiplied to set aside 
the ex-parte decree, but ^the matter was 
again compromised. The defendant also 
says that he sold the lands to one 
Gevindaswami Goundan for Rs. 1,900 and 
it is said that under the final compro¬ 
mise it was arranged that a reconveyance 
for half the lands should be taken from 
Govindaswami. The plaintiff as endorsee 
of the promissory note filed this suit on 
23rd November 1920. 

Five issues have been framed by the 
District Munsif in this case. The Ist 
issue is whether there has been a partial 
failure of consideration for the suit pro¬ 
missory note, the second whether the 
promissory note has been since paid up 
by the defendant, the third whether the 
endorsement is antedated, the fourth 
whether the plaintiff is a holder in due 
course and the fifth relating to coats. 
The fourth issue goes with the first issue. 
The District Munsif found that the suit 
promissory note is supported by consi¬ 
deration only to the extent of a half as 
the vendor’s son ultimately succeeded in 
his suit for partition and recovery of a 
half-share of the property. He also found 
that the plaintiff practically knew this 
fact and therefore he was not a holder in 
due course and would not be entitled to 
recover the whole of the amount due on 

the note. _ 

On the 2nd issue the defendant produ¬ 
ced Ex. I which purports to be a receipt 
for the full amount due on the note said 
to have been paid by him to Ohellappa 
Goundan. The Munsif found the pay¬ 
ment of the amount due on the note at a 
time when the son’s suit was contempla¬ 
ted was improbable and also relied on t e 
evidence that no money was paid at the 
time and he found that Ex. I was not 
supported by consideration. 
third issue he was of the opinion 
does not really arise in the case. The 
suggestion of the defendant was that Ex, 
A I, tbe endorsement, was really 
ted after the minor’s suit was filed and 
was antedated. Assuming that the object 
of so antedating it is to get a decree tor 
the full amount, the point really ^oomes 
one of no importance as the District 
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Munsif gave a decree 6o the plaintiff 
only for half the aoaount of the note. 
The Munsif, however, points out that 
P.W. l.D.W. 1 and P.W. 2 prove the 
endorsement on the date it bears and 
there is no evidence contra, I agree 
with the District Munsif. 

It was contended before me by the 
vakil for the respondent that the ante* 
dating of the endorsement amounts to a 
forgery, though the document is genuine 
in the sense that Ghellappa Goundan 
executed it, because the object of the 
assignment is to sustain a suit for the 
full amount against the defendant. It 
seems to me that the principle of S. 13, 
;0l. 2 of the Bills of Exchange Act taken 
with S. 89 is applicable to negotiable in* 
struments though there is no express 
provision to that effect viz., that antedat* 
jing or postdating of a bill or a note or an 
endorsement does not by itself make the 
Idooument invalid, Bab assuming there 
has been some offence the offence 
was if at all against the defen¬ 
dant and so far as the plaintiff’ 
and Chellappa Goundan are concerned it 
cannot be said that the note was obtained 
from the holder by means of an offence 
|or fraud within the meaning of S. 5S of 
Ibhe Negotiable Instruments Act. There- 
'.foro I think there is nothing in law to 
prevent the plaintiff recovering half the 
sum duo on the note. 

The District eTudge based his judgment 
solely on this point. He thinks that the 
assignment is a forgery and he also finds 
that the plaintiff did not pay any con¬ 
sideration for the endorsement, and on 
these grounds refused to give a decree to 
the plaintiff. In my opinion, the question 
of consideration for the endorsement 
does not arise. I’hat is a in itter bet¬ 
ween plaintiff and Chellappa G.mndan 
and oinnot arise in this case. I have 
alro idy shown that the antelating (as¬ 
suming that there is such antedating.) 
cannot prevent the plaintiff from sus¬ 
taining the suit. But, in my opinion, 
there has lioen no evidence to prove it 
nor do I find any suspicious circum¬ 
stances from which sucli a t 'ling cin be 
inferred. 

The only otlmr point that should be 
oonsidered in the case is whether Exhi¬ 
bit 1 WAS really supj>ortod by payment 
(After discussing the ovidensjt^ the judg¬ 
ment proceeded). Anyhow 1 do not 
any reason for rejecting the District 


Judge's finding that Exhibit I was not 
supported by consideration and calling 
for a fresh finding. 

The result is the promissory note is 
undischarged to the extent of a half (the 
other half of the consideration having 
been found to have failed), the plaintiff 
is the holder of it in due course and is 
entitled to a decree. I therefore reverse 
the judgment of the District Judge and 
restore that of the District Munsif with 
costs here and in the lower appelate 

Court. 

Appeal allowed. 
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Phillips and Eamesam, JJ. 


(Aijyagari) Venkata 
Plaintiff—Appellant. 


S uryanarayana 


^akka Venku Naidu, and others —De¬ 
fendants Nos. 1-7 and 9-15—Respon¬ 
dents. 

Second Appeal No. 1171 of 1922, De¬ 
cided on 22Qd July 1925, from a decree 
of the Addl. Sub-.X., Vizagapatam, in 
Appeal Sait No. 215 of 1921. 

sj? Adverse po^session-^Laads helotnjlng to 
(k^ceniment—Trespasser In possession for 12 
years—f.atids granted to third person by 
(rorernment without resuming them from the 
trespasser—Trespasser can successfully plead 
adverse p'>s<ession. agalnd the grantee—TAmlta 
tioyi Act, Art. 149. 

Where a pers3u has bee i iix adverse posscssiou 
for 12 vears of l.indi bHoogiag to Goverument 
and th3 lands are granted by Goveromvnt to a 
third person, the grantee can saccessfnPv be 
met with a ple\ of adverse possession, atthooch 
it would have been open to Government U. 
resume tae laii^ds. GO years adverse possossion 
not having been completed as against the 
Government. Whether 12 ye.ars’ possession n. 
against the grantee was completed before the 

immaterial : A, I. R. 1924 

19-4 Ca . 3d4. ftel. on : Case law dlscus<^, 

V o i P. 115('*, C. 2 

r, :^uryan7rayaaa~(or Appellant. 

^Jaytanaika Dx.-for Respondents. 
Order.— In this case the plaintii?* 

It appellant before me. The suir 
W 16 S filed to recover certain lands which 

service inam lands af 

taohed to office of karnam and were en’ 

i'ho Sub- 

had 1 

had been held adversely bv the defen¬ 
dants from before 1889. and as to Items 
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Nos. 2 and 3 that the defendants were 
holding them adversely for at least 20 
years before suit. On these findings he 
held that the suit is barred by limita¬ 
tion. The plaintiff files the second 
appeal. 

The enfranchisement was effected by 
Government in 1906, the title-deed, Ex. 
B, being dated December 2, 1906, and the 
present suit was filed on June 26, 1918. 
If the 'plaintiff gets a fresh cause of 
actioTi from the date of the ^enfranchise- 
ment by Government, there is no doubt 
that the plaintiff’s suit is not barred. 
The Privy Oounoil have now held that 
enfranchisement constitutes a fresh grant. 
If the plaintiff obtained the title in 
1906, free of the prior adverse possession 
then his suit is not barred. The point 
in appeal thus reduces itself to the 
question whether when the Crown 
makes a grant at a time when the defen¬ 
dant was already in adverse possession 
for less than 60 years, what adverse 
possession counts in a suit by the grantee. 
If the prior adverse possession would 
not be counted against the grantee, the 
period would be 12 years from the 
date of the grant. This is the view now 
pressed before me by the appellant. The 
other view is that preceding adverse pos¬ 
session should count against the plaintiff 
and if the period of prior adverse pos¬ 
session exceeded 12 years, the suit is 
barred ; in other words, the moment the 
grant is made by the Crown the title is 
extinguished subject to the possibility of 
obtaining peaceful possession : vide 
below. 

It is claimed by the respondent that 
the latter view is supported by Jaga- 
dindra Nath Roy v. Hementa Kumari 
Debi (1). The point was not directly 
discussed in it, but it was held that the 
period of 60 years under Art. 149 does 
not avail the grantee from the Crown 
and, therefore, the period of limitation 
was only 12 years. It was held that the 
suit was not barred as the plaintiff was 
a minor and the adverse possession began 
in his time. I think the case is not con¬ 
clusive on the point. Another case 
relied on by the respondents is Gunga 
Gohind Mundul v. Collector of the 24- 
Pergii 7 iahs ( 2 ). This case also does not 

(1) [1005] 32 Cfil. 129—31 I. A. 203=8 C. W 
N. 809=8 Sar. 698 (P. C.). 

[2) [1866] 11 M. I. A. 345=7 W. R. 21=1 
Suther. 676=2 Sar. 284 (P. C.). 


seem to me to be conclusive. The res¬ 
pondent next relies on a case in Munici¬ 
pal Commissioners for the City of *Madras 
V. Sarangopani Mudaliar (3). All that 
was held there was that the period of 
sixty years cannot be taken advantage of 
by a Municipality. But assuming it is 
12 years, from what time that should be 
computed was not discussed in it. The 
same remarks apply to Pullanppally 
Sankaran Nambudri v. Yittil Thalokat 
Mahomed (4). The actual decision went 
off on a ground other than limita¬ 
tion. Though these cases are not 
clear in favour of the respondent 
the case in Annada Mohon, Roy v. 
Kina Das (5) supports his con¬ 
tention and I do not see why, on prin¬ 
ciple, the defendant’s adverse possession 
prior to the grant from the Crown is 
terminated by the grant and cannot be 
tacked on to later adverse possession 
after the grant. If such prior adverse 
possession was for a period of more than 
12 years, there is no need to tack it on 
to the later adverse possession and we 
would think the assignee’s title is extinr 
guished if he cannot get peaceable 
possession and has to sue to recover- 
possession. 

This view is supported by Deo 
Morris (6). The respondent also refers 
to a case in Emmerson v. Maddison (7). 
It seems to me that this case lays down 
the correct principle in such matters. 
In such a case, if the Crown takes peace¬ 
able possession from the trespasser and 
then hands it over to the grantee and 
the grantee enters into possession the 
case does not present any difficulty. 
The long possession of the trespasser 
short of 60 years does not avail him. 
Even if the Crown does not obtain pos¬ 
session, if the grantee from the Crown 
is able to get peaceable possession it 
may be that such * possession will be 
upheld against a trespasser in a suit by 
the trespasser and it may not be correct 
to say strictly that the grantees title 
is extinguished immediately on the 
making of the grant. But where the 
grantee could not obtain peaceable pos¬ 
session and has to resort to a Court of 


(3) [1896] 19 Mad. 154. 

(4) [1905] 28 Mad. 505=15 M. I*. J. 416. 

(5) A. I. R. 1924 Cal. 394. ^ 

(6) [1835] 2 Bing. (N. C.) 189=132 E. R. /6- 

42 R. R. 587=4 I., J. O. P. 285. 

(7) [1906] A. C. 569=75 L. J. P. 0. 109—95 
Ii. T. 56a. 
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then I do not see how an exception 
ean be made to the general principle of 
limitation and cut up the defendant’s 
adverse possession into two parts, the 
portion prior to the grant and the por¬ 
tion after the grant, the former being 
unavailable to the defendant; and yet 
this seems to be the view taken in 
Gourikdntam v. Bamamurthy (8). In 
that case the grant from the Grown was 
in 1911. The defendant was in adverse 
possession from 1905 and it was held 
that the period prior to 1911 could not 
be added to the period after 1911. It is 
true, that case differs from the case be¬ 
fore me in the fact that there the period 
' prior to the grant was less than 12 years 
whereas in the case before me it is more 
than 12, but I do not sea how this makes 
^ny difference. 

• It 'seems *to me the case in Gouri~ 
kantam v. Bamamurthy (8) is opposed 
to all established principles of law and 
is nob correctly decided. I am informed 
a Letters Patent appeal against the 
decision was dismissed without notice 
bo the respondent. In my opinion the 
case requires re-consideration. Another 
case relied on by the appellant is 
Krish7ia Sastri v. Singaravclu Mudaliar 
(9). The actual decision itself is capable 
of explanation and of being distinguished. 
In that case, the plaintiff was nob the 
grantee from the Grown. The grantee 
seems to have somehow got peaceable 
possession and the trespassers who had 
previously been in pDSsession had to 
bring the suit, the grantee being the 
defendant. The case may be regarded 
as correctly decided with reference to 
observations in Emmerson v. Maddison 
(7), bub some of the observations in the 
case are more jn consonance with Goiori* 
kayitam v. BaiA'imurthy (8) and I cannot 
agree with them. For instance, at page 
475 (48 iff*, /j. J.) it is said 

The gMnt of a new title which would be ques¬ 
tioned by auy outsider who had trespassed ou 
the property would bo moauingless. 

If the trespasser had been in possession 
for more than 12 years and sticks to 
the possession, that is if he succeeds in 
preventing the Uovernment or the 
igranteo from getting peaceable posses¬ 
sion, I do not see why his questioning 
the new title should bo meaningless. 
Bub apart from the sentence, seeing that 

(S) A. I. R, \fad. 7S3. 

}9) A. I. R. 1995 Mad, 780=48 Mad, 570=48 
M. L. J. 470, 


the grantee got possession and was defen^ 
danr, the decision itself need not be 
attacked. I do not see my way to dis“ 
tinguish Gourikantam v. Bamamurthy 
(8). It is inconsistent with Annada 
Mohan Boij v. Kina Das (5). If Gouri¬ 
kantam V. Bamamurthy (8) is correct, 
this appeal must be allowed. But I 
do nob think Gourikantam v. Bamamurthy 
(8) is correct and I think this appeal 
ought to be dismissed. I, therefore, 
refer this case bo a Bench of two Judges, 

Judgment. —This case has been re¬ 
ferred to this Bench by one of us and 
the arguments on both sides have been 
dealt with in the order of reference. It 
will, therefore, be unnecessary to repeat 
this in detail. The reference was ren¬ 
dered necessary on account of the deci¬ 
sion of Wallace, J., reported as Gouri" 
kantam v. Bamamurthy (8) in which ho 
held on the authority of the Privy Coun¬ 
cil decision reported as Venkata Jagan- 
nadha v. Veerahhadrayya (iO) that un¬ 
less the Government had at the time of 
resumption no right to resume, the tireb 
defendant has no case; that is to say 
that although there might have been 
12 years’ adverse possession against the 
grantee, such adverse possessien could 
not be effective when there was a 
further grant by the Government before 
the right of Government had been lost 
by prescription. In coming to this con¬ 
clusion the learned Judge appears to 
have relied on a sentence in the judg¬ 
ment of Ayling, J. 

In Krishna Sastri v. Singaravelu 
Mudaliar (9) that is the grant of a new 
title which could be questioned by any 
outsider who had trespassed on the pro¬ 
perty would be meaningless, but we may 
observe that that sentence merely relates 
to the validity of the title conferred by 
the grant and has no reference to the 
question of possession. In the present 
case it would, no doubt, have been open 
to Government to have asserted its title 
and resumed possession from the defen- 
ant and given possession to the grantee. 
That has not been done. The Govern-* 
ment is no party to the suit. As against 
the plaintiff there has been adverse pos¬ 
session for over 12 years and such, ad¬ 
verse possession was also adverse to the 
Government and the question of whether 
such possession gives a good title against 

(10) A. I. R. P. C. 96=44 Mad. 04^ ' 
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plainfjiff has boea definitely decided in 
the afifirmative in Kuthaperiimal Rajali 
V. Secretary of State (ll) and Anada 
Mohan Boy v. Krishna Doss (5). These 
two decisions are also in accordance with 
the principle laid down in Jagadindra 
Nath Roy v. Hemanta Kumari Debi (l) ; 
Municipal Commissioners for the City 
of Madras v. Sarangapayii Mudaliar (3); 
and Pullanpally Sanhamn Namhudri v. 
Vittil Thalokat Mohamed (4). 

We accept these authorities in pre¬ 
ference to the decision of Wallace, J., 
in Gourikantam v. Ramamnrthy (8) and 
accordingly dismiss the second appeal 
with costs. 

Appeal dismissed. 

^ (11) ’[1907] 30"Alad. 245=17 M. L. J. 174. 
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Phillips and Madhavan Nair, JJ. 

0. K, Ramaswami Aiyar Sons — 
Defendants—-Appellants. 

^ V. 

C. K. K. Siibbier & Broi/iers—Plaintiffs 
—-Respondents. 

Appeal No. 295 of 1924, Decided on 
8 th March 1926, from the order of the 
1st Addl. Sub-J.. Madura, D/- 4th August 
1924, in E. A. No. 75 of 1924. 

Civil P. C., Sch. 2, Para. X5—Questioning par¬ 
ties on different dates is not misconduct so long 
as opportunity of meeting representations of 

oilier side £s given. 

An arbitrator ought not to hear or receive 
evidence from -one side in the absence of the 
other side without, if he does, giving the^ side 
affected by such evidence the opportunity of 
meeting and answering it, and therefore the 
mere fact of questioning the parties on different 
dates does not amount to misconduct so long 

as the parties are given an opportunity of meet¬ 
ing the representations made by the other side : 
18 Bom. 299, Foil. [P. 1158, C. 2] 

K. Rajah Aiyar—ior Appellants. 

K. V. Krishnasioami Aiyar —for Res¬ 
pondents. 

Judgment.—This is an appeal against 
an order refusing to file an award on 
the ground of misconduct on the part 
of the arbitrators. The misconduct 
found 13 that the arbitrators examined 
the parties on different dates as admit¬ 
ted by one of the arbitrators himself. 
The reference is a somewhat peculiai 
one , for the parties had been parties in a 
suit in Court and a decree bad been ob- 
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ained by the plaintiff. Instead of prefer- 
ring an appeal from that decree, the par¬ 
ties agreed to refer the matter to two 
arbitrators in the following words : 

As we have rspresented to you to decide the 
matter in dispute in the judgment given by the 
1st Additional Sub-Oourt, Madura, in O.S. No. 21 
of 1922, so that wo may not appeal against it, 
we have executed this muchilika with our free 
will agreeing to abide by the decision that you 
may give in the aforesaid suit as panohayatdars. 

This in fact makes the arbitrators a 
sort of an appellate tribunal in the suit 
and this was done in order to save the 
trouble and expenses of an appeal. Id 
the award no reference is made to the 
examination of the parties, the arbitra¬ 
tors merely stating “we have considered 
the points in favour and against them 
on either side." The plaintiff (respon¬ 
dent) did not take objection to the 
award on the ground that the parties 
were examined on different dates. When 
one of the arbitrators, Venkatramier, 

was examined he said : 

We sent for defendant and questioned him 
about the facts of the case. We sent for the 
plaintifi. Ho came and represented his case. 

In cross-examination he said : 

In a week after examining the defendant we 
examined the plaintiff. 

On this bare admission the Subordi¬ 
nate Judge has held that the arbitrators 
were guilty of misconduct. The principle 
to be observed is laid down in Cursetji 
Jehangir Khambattav. W". Crowder (1/ 
as follows : 

An arbitrator ought not to hear or receive 
evidence from one side in the absence of the 
other side without, if he does, giving the side 
affected by such evidence the opportunity o 
meeting and answering it. 

Apart from the question as to whether 

the parties were really examined by the 
arbitrators or were merely asked to puC 
forward their respective cases, it woula 
appear that the mere fact of questioning, 
them on different dates would no 
amount to misconduet so long as c ; 
parties wore given an opportunity oij 
meeting the representations made by ^ ^ 

other side. In this case it is the 
tiff that now complains of want o 
opportunity, but inasmuch as he was 
examined after the defendant ^ 

nothing to show that he was not ^old 
case of the defendant which he had to 

meet. The misconduct, therefore, is doc 

proved beyond doubt and in fact, joas 
much as the question was Dot in issue 
during the trial of the cas^ there ca^ 

(1) [1894] 18 Bom. 299. 


Ramaswami Aiyar & Sons v. Subbier & Bros. 



§§>26 Karuthan Chettiar 

> 

il^ finding of misoonduofe and con* 
^eqnently the Court was certainly not 
jnstifiea in raising a point which had 
not been raised by the parties. If mis" 
oonduct has been conclusively proved, 
the Court may take notice of it, even 
when the misconduct has nob been 
alleged by a party, and act accordingly , 
but when it has nob been conclusively 
proved, and the other party has nob been 
given an opportunity of disproving it, 
the Court certainly went beyond its 
functions in taking the objection. 

We must, therefore, allow this appeal, 
set aside the order of the Subordinate 
Judge and direct that the amount in 
Court be paid to the plaintiff and 
satisfaction of the decree recorded. The 
plaintiff will pay coats thoughout. 

' Appeal alloioed. 
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CouTTs-T rotter, C. J. 

Union Board of Pattulcottai —Defen¬ 
dant 2—Appellant. 

v. 

Athmanatha Aiyar — Plaintiff Res¬ 
pondent. 

Second Appeal No. 1292 of 1924, De¬ 
cided on 6bh April 19*26, from the decree 
of the Sub-J., Tanjore, in Appeal Suit 
No. 5 of 1924. 

\f/uiras Local Boards Act, S- 3 (23) {a)~’I'hf 
words " Over which the public have a right of 
way ” qualify tolwle section. 

The words “ over which the public have a 
right of way ” qualify the whole section, and 
therefore whore a Board Hods a stripe^ 

land running along the side of the road to which 
nobody can make out a title, that strip of land 
does not become part of the read, unless it is 
proved that the public have a oj \t 

K. V. Krishnasu'ami Aiyar—lor Ap¬ 
pellant. 

M. S. Venkatrama Aiyar and i?. Sriui- 
vasa Aiyar—for Respondent. 

Judgment. —This appeal must be dis¬ 
missed with costs. The oentention put 
forward is that this piece of property to 
which the plaintiff apparently oannol 
prove his paper title may be deemed to 
be a road by reason of the definition oi 

road *’ in Ih® Madras Looal Boards Aot. 

B S (2S) (a) whioh rune that: 

* Road '" inoludes any road, araai, aqaata, 
Court allay or pasMga whe^ar a throuchiara or 
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not, over which the public ha3,a right of way, to¬ 
gether with the drains on either side and with tte 
land, whether covered or not by any pavement, 
verandah or other erection, which lies on either 
side of the roadway up to the boundaries of the 
adjacent property, whether that property be 
private property or property HEserved by Govern¬ 
ment for other purposes ; and also inclndes the 
roadway over any public bridge or causeway. 

It is no doubt possible to argue that 
that means that, if a Local Board can 
find a paddy field running along the side 
of the road to which nobody is able to 
make out a good title, that paddy field at 
once becomes part of the road. That 
construction is so repugnant to common- 
sense that I decline to adopt it; and 
wretchedly drafted as this section is, I 
can hardly put that absurdity on the 
unknown draftsman. The only way to 
make sense out of it is to hold that the 
words ** over which the public have a 
right of way ** qualify the whole section. 
No doubt there would be no great incon¬ 
venience because the public have rights 
of way over many things which are not 
roads; but the probability is that the 
very inconvenience of that construction 
would be obviated by this, that any strip 
of land over which the public have a 
right of way lying on the side of the road¬ 
way would almost certainly follow the 
line alongside the roadway so that really 
no practical inconvenience would result. 

I think it is very foolish of the Local 
Boards to bring up points of this kind at 
the ratepayers* expense to the High Court 
and 1 think the practice should be dis¬ 
couraged as much as possible especially 
when I mention that the value of this 
land is said to be Rs. 15 and, 1 suppose, 
twenty times that sum has already been 
expended in costs. If 1 were an auditor 
1 should surcharge the Board with the 
costs and disallow them against the rate¬ 
payers. 

Appeal dismissed. 

A.l.R. 1926 Madras 1159(2) 

PutixiPS ANP Maphavan Nair, JJ. 

K, P. S, Karutkan ChetUar — Appel¬ 
lant. 

V. 

R, 3t. St. Rrnmam Ckttti — Bupowdwat. 

AppMd Ko. 341 of 1934. DmAM qo 
M wob 1936. tixMi Um ot4mt at Um 
D irt. 3 . RMBMd, in It. P. Ko.« of 1919. 
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Civil P, O., O. 3^, R. 5 —Elaborate enquiry 
about merits should not be made. 


P'O’Hncial Insolvency Act (1920), S. 69_ To 

obtain order of annuhnent, order of adjudication 
must be shown to be improper. 

la order to obtain an order for aanulmeafc it 
must hi showQ that the order of adjudication 

ought not to have bean made. In order tjshow 
that, it must ba proved that the act of insol¬ 
vency on which the order was based did not 
really exist. [P. neo, O, 1] 

C. S, VenJc^tachariar —for Appallaafe. 

S. T. Srinivasagopalachariar —for. Rss- 
pondent. 

Judgment. —A praliminary objection 
is taken on the strength of the decision 
in Iyapp% Nain'ir v, MauicJcci Asari (l) 
that no appaal lies in this case. That 
decision was one under the Inselvency 
Act of 1907 a^d it is argued that it is 
not applicahle^TO the present Act which 
is somewhat different in form. It is, 
however, unnecessary to decide this ques¬ 
tion as we think that on the merits the 
appeal must fail. The District Judge 
has dismissed the appellant's application: 
(l) to annul the insolvency adjudication: 
and (2) to take action against him under 
S. 69. In order to obtain an order for 
annulment it must be shown that the 
order of adjudication ought not to have 
been made. The only allegation put for¬ 
ward by the appellant is that the insol¬ 
vent was in possession of accounts in 
1907, and when he was adjudicated in 
1914 he alleged that he had no accounts 
at all. Even if the insolvent’s statement 
was false it dees net necessarily follow 
that the order of adjudication was wrong. 
In order to show that, it must be proved 
that the act of insolvency on which the 
order was based did not really exist. 
This has not been done and the Judge 
has rightly dismissed the application. So 
far as taking penal action is concerned 
there is little more than su5picion against 
the insolvent and the Judge has rightly 
declined to take any penal action. The 
appeal is dismissed with costs. 

Appeal dismissed. 

' (TrTl917] 40 Mad. "630=27 1. C. 241. 


A. I. R. 1926 Madras 1160 

Ramesam, J. 

Charukonda Keechappa — Petitioner. 

V. 

Pujari LaksliPianiia and others —Res¬ 
pondent. 

Civil Revision Petition No. 555 of 
1924, Decided on 17fch March 1926, from 
an order of the Dist. J., Anantapur, 
D/- 29th Dec. 1923, in O. P. No. 33 of 1922. 


It is uDb pjrmissibla iu a paupar petition to go 
into aa elaborate enquiry oa the merits of the 
plaiutiff’s case : 27 Mad. 37 and 27 Mad. 120, 
not Foil. [P. H60, 0. 2] 

G. Musalappa Eeddi and K. V. Seshcu 
Ayyangar —for Petitioner. 

B. Somayya—^tor: Respondents. 

Judgment. —This revision petition is 
against an order of the District Judge of 
Anantapur refusing to permit the plain¬ 
tiff to sue in forma pauperis. The suit 
was for a declaration that the alleged 
Will of his maternal grandfather was 
not genuine. The plaintiff is described 
in the plaint as aged 18. The District 
Judge has fcund that the petitioner is 
able to pay the Court-fee on his plaint 
and has already expressed an opinion on 
the merits of the ease that there was a 
former litigation started by his grand¬ 
mother and that the judgment in that 
suit bars the present suit as res judicata, 
and even if it is not res judicata, the 
petitioner has not got any subsisting 
prima facie cause of action. He relies 
on Amirtham v. Alxoar Manihham (1). 
The plaintiff has filed this petition. 

Two points have been argued before 
me. The first is that the District Judge 
is wrong in going into the merits of the 
plaintiff’s case as disclosed in the plaint. 
The decision in Amirtham v. Alioar 
Mariihkam (l) was followed in Sankai'a^ 
rama Ayyar v. Siibaramania Ayyar (2). 
But the latter decision was reversed in'' 
Letters Patent appeal and we must now 
take it that it is not permissible in a 
pauper petition to go into an elaborate 
enquiry on the merits of the plaintiff s 
case. But at the same time, some effecti 
must be giveu to the provisions in O. 33, 
R. 5, which permits the Court to reject 
the plaintiff’s application on the ground 
that his allegations do not show a cause 
of action. Mr. Somayya contends for 

the respondeat that while an elaborate 
enquiry into the merits is prohibited, if 
on a slight enquiry it can be shown that 
the plaintiff has really no subsisting 
right, it is open bo the Court to express 
an opinion on such a matter. Here, what 
hi.9 been done is the exhibiting of Ex. 1, 
the judgment in the former suit. On the 
other hand, Mr. Sesha Ayyangar relies 
on Gyvindasmi Pillai v. Municipal 

71) 11904] 27 Mad. 37. ' 

(2) [1904] 27 Mad. 120. 
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Councilt Kumbakonam (3) which has been 
followed in some oases. According to 
that o^se the Court cannot go into the 
question of limitation to see if the peti¬ 
tioner has a subsisting cause of action. 

I do not think it necessary to express 
any final opinion on this question as this 
petition may be disposed of on the other 
"round raised'by the petitioner. But to 
safeguard the interests of the petitioner, 
I think it is necessary for me to formally 
vacate this portion of the lower Court’s 
order so that if the petitioner choose to 
file a regular suit the plea cf res judicata 
may not be put forward by reason of 
anything contained in this order. I, 
therefore, direct that para. 4 of the 
learne:! Judge’s order be considered as 
expunged from his judgment. 

The second point argued is that the 
learned Judge erred in holding that the 
petitioner has not shown that he is un¬ 
able to pay the Court-fee. On this point 
the defendant examined two witnesses to 
show that the plaintiff possesses 16 in¬ 
digo vats and 6 looms. The District 
Judge rejected their evidence to the ex¬ 
tent that the vats and looms were said to 
belong to the plaintiff. The Judge says 
that the looms and tne vats are in the 
house of the petitioner’s grandmother and 
must be presumed to belong to the 
mother and grandmother of the peti¬ 
tioner. But he proceeds to consider the 
evidence of D. W. No. 2 according to 
which the plaintiff gets an income of 
Rs. 40 or Rs. 50 per mensem. If it were 
open to me to weigh the evidence, it 
seems to me that the District Judge has 
formed too high an opinion as to the in¬ 
come to be derived from handlooms and 
indigo vats. But it-is not open to me to 
go into the evidence whatever my view 
of the evidence may be. The District 
Judge makes his owh calculations and 
thinks that the plaintiff must have been 
saving during three years prior to the 
petition at the rate of Rs. 200 per annum. 
Incidentally, I must mention that D. W, 
No. 1 says that the plaintiff has been 
earning for the last 16 years. Seeing 
that liis age is 18 this evidence is absurd. 
There is no absurdity about the evidence 
of D, W. No, 2, 

The result is I am unable to interfere 
in revision and to help the petitioner. I 
do this more readily beqause the heavy 

(3)' f i918l 41 Mad. eiOssiS 1. C. 94=54 M. L. 

J. 399, 


Court-fee he has to pay in this suit was 
particularly the result of his own doing. 
It is really a declaratory suit: but be** 
cause ho has added a prayer for the ap> 
pointment of a Receiver he has to pay a 
heavy Court-fee. Seeing that there is a 
regular declaratory suit open to him, and 
probably be may conduct bis case more 
cheaply by altering the frame of his suit, 
I see no reason to interfere in this peti¬ 
tion. 

The petition is dismissed with costs 

PetitioTt dismissed. 
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Devadoss, J. 

Korlapati Thammayya —Plaintiff—Ap¬ 
pellant. 

V. 

Medida Ravianna aud others —Defen* 
danta—Respondents, 

Second Appeal No. 1525 of 1923, De* 
oided on 5tb May 1926, from the decree 
of the Sub-J., Rajabmundry, in A. S. No. 
149 of 1922. 

:Jt Transfer of Property Act, S, 52—Safe for 
reaXizlng Abkari due^ during pendency of mort^ 
gage suit—Doctrine applies. 

During the pendency of a mortgage suit in 
respect of the properties sold, a sale for realising 
the abkari dues, or forest dues or other dues, than 
the land revenue would not give such right to 
the purchaser as the sale for arrears of revenue 
.1 <1 therefore the doctrine of lis pendens applies • 
IG Mad. 479, Diss. from, [P. 1163. C. 1] 

N. Rtima Rcto and P, Bangarum — 

for Appellant. 

K. Ramamurthi —for Respondents. 

Judgment.—The only point in this 
second appeal is. is the plaintiff entitled 
to redeem the suit property ? In order 
to understand the contention a few facts 
are necessary. The 2nd defendant was 
an abkari contractor and defaulted to pay 
the amount due to Government. A 
demand notice was served on him on 27th 
May 1917 followed by a sale notice on 

3rd July 1917, and the sale of the pro¬ 
perty by the revenue authorities was 
held on 10th August 1917. and was pnr- 
ohaipd by the plaintiff. The suit pro¬ 
perty was at the time of the sale under a 

in favour of the 3rd defendant, 
lie filed a suit on 13th July 1917 
obtained a mortgage deoree and bronaht 
the dwrtgage property to sale on 4tb 
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March 1919. The property was pur¬ 
chased by the * 1st defendant herein. 
There were criminal proceedings between 
the plaintiff and the defendants and the 
plaintiff has brought this suit for posses¬ 
sion of the suit property on the ground 
that he is entitled to it, and in the alter¬ 
native * he prays for redemption of the 
mortgage in favour of the 3rd defendant. 
The 1st defendant got possession of the 
property on 13bh July 1919, and the pres¬ 
ent suit was filed on 10th July 1920. 

The contention of Mr. Rangaram for 
the appellant is that the sale for arrears 
of abkari rent or kist was by the Govern¬ 
ment and therefore he is entitled to the 
plaint property, and if that contention is 
not good he prays that he may be given 
a decree for the redemption of the mort¬ 
gage in favour of the 3rd defendant. The 
property having been sold in execution 
of the mortgage decree, and purchased by 
a third person, the question is whether 
the person who 'purchased the mortgage 
property pending the mortgage suit is 
entitled to redeem the mortgage after 
the mortgage has been merged in the 
decree and the property was purchased 
by a third person. The argument is that 
inasmuch as the Government attached 
the suit property for arrears of abkari 
rent, effect must be given to the attach¬ 
ment, and the sale by Government after 
the attachment must convey some title 
to the purchaser ; in other words, a pur¬ 
chaser under such circumstances stands 
on a much higher footing than a private 
purchaser. It is contended that if the 
2 nd defendant had sold the property to a 
private purchaser pending the mortgage 
suit the purchaser would not get a higher 
title than the mortgagor himself. But 
such a purchaser would be entitled to 
come in and ask to be made a party to 
the mortgage suit so as to enable him to 
redeem the mortgage. After the mort¬ 
gage decree was passed and the property 
was brought to sale in execution of the 
mortgage decree and purchased by a 
third person, can such private purchaser 
from the mortgagor be held entitled to 
redeem the mortgage on the ground that 
he had acquired title prior to the date of 
sale in execution of the mortgage decree. 
I do not think that anybody could con¬ 
tend that a private purchaser under such 
circumstances would be entitled to 
redeem the property in the hand o-f the 
auction-purchaser. 


Reliance is placed by Mr. Rangaram 
upon Sarangapani v. Secretary of . State 
(l) as supporting his contention. In that 
case certain land was put under attach¬ 
ment for arrears of revenue under the 
Madras Abkari Act, S. 28. The sanoe 
land was subsequently attached in exe¬ 
cution of a money decree against the 
defaulter and the defendant purchased it 
at the Court sale. The Collector objected 
to the sale of the land in question but 
his objection was rejected. A suit was 
brought in the name of the Secretary of 
State for a declaration that the land was 
liable for the arrears of revenue in res¬ 
pect of which the attachment under the 
Abkari Act was made. A Bench of this 
Court held that the plaintiff was entitledi 
to the declaration asked for. In support- 
of the decision reliance was placed upon 
Suhramanya v. Itajaram, (2), With due 
respect to the learned Judges I am 
unable to see how the case in Suhra¬ 
manya V. Itajaram (2) applied to the 
facts of the case in Sarangapani v. The 
Secretary of State for India in Council (l)- 
What the learned Judges says is that 
the interest acquired by the auction-pur- 
chaser in execution of the money decree 
was subject to the liability which baa 
been legally imposed in due course ot 
law and the puchaser could take no more. 
The attachment for arrears of abkari 
dues does not create any interest in the 
property. The attachment does not create 
a charge,and it 'is difficult to see what 
other rights it could create. If it does 
not create a charge, how could it aflecc 
the sale^subseqnently held in execution 

of a money decree by the civil Oourc. 
The case in Suhramanya v. BajaramK^Jt 
instead of supporting the Principle ot 
the decision in Sarangapani v. 
Secretary of State for India in^ 
seems to be directly against it. In tb 
case the interest of a tenant in a certa 
land was attached by bis creditor , 

cution of a money decree. The landlor 

attached the same land for . 

rent and brought it to sale and . 

it under the provisions of the Rent Keco 
er 5 Act. The creditor subsequently 
purchased the interest of the 

which was sold in ° arni 

decree. It was held by 
Aiyar and Parker, JJ., that the ® 

purchase was subject to the ere i^ _» 

(Yi ['1893] 16 Mad. 4'i9=3 SI. I-J- 

(2) [1885] 8 Mad. 673. 
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abfcaohmenfc. They observed at page 575: 

It follows then that the landlord could only 
sell the tenant's interest, such as it was at the 
date of his attachment and sale, and that his 
power under S. 88 is nothing more than the 
power which an execution-creditor ordinarily ha;' 

over his debtor's property. 

the view which wo take of the landlord s power 
under S. 38 of Act VIII of 1865, he could only 
stand in the place of the tenant, and bring to 
sale for arrears of rent such interest as the tenant 
had power to sell at the date of the attachment 
and sale. The interest the tenant had no power 
to alienate to the prejudice of any claim 
enforceable under the attachment, and the land¬ 
lord could not do more. 

In the present case, there was a mort¬ 
gage suit pending, and pending the mort" 
gage suit the revenue authorities brought 
the properties to sale for arrears of abkari 
dues. Could the Collector by such a sale 
give a higher title to the purchaser at 
the sale than the owner of the land him¬ 
self could have given if he had alienated 
the property privately ? The contention 
that the Collector or the Government 
could give a higher title to a puchaser 
under such circumstances is on the face 
of it untenable. The Collector or the 
revenue authorities in such a case act 
only as the owner of the land himself 
could act. No doubt the case will be 
different if it was a revenue sale for 
arrears of land revenue ; for under 
the Revenue Recovery Act land revenue 
is the first charge on the property and 
any sale for arrears of land revenue would 
convey good title to the purchaser free of 
all encumbrances on the land. But a 
sale for realizing the abkan dues, or 
forest dues, or other dues than the land 
revenue would nob give such a right to 
the purchaser as the sale for arrears of 
revenue. The authority of Sarangapant v. 
Secretary of State (1) oo^nnot be accepted 
as good law in view of the decision o 
the Privy Council in Ragho Prasad v. 
Mewa. (3). There, thei^ was a sale 

by the Collector under the Civil r, 
the amount due in respect of Court-fees 
payable by the plaiutiff on a 
forma pauperis. The Privy 
that the purchaser under such a sale got 
no title which would prevail against the 
purchaser in a suit which was pending at 
the time the Collector brought the pro¬ 
perty to sale. Lord Maonaghten, m 
delivering the judgment of their Lord- 

no moroji^ht th an a V-om mon 
^731 134 All. aiiS h A. 

64 (P. 0.). 


• 

person* to seize A’s property and apply it m or 
towards the discharge of a debt du o from B.. 
That is not a question of law. It is a matter of 
common justice, and it may be added, of common 
honesty. 

Reference may also be made to Kader 
Mohideen Marakkayar v. Muthukrishna 
Aiyar (4) in this connexion. In that 
case the share of a coparcener was sold 
for arrears of income-tax. It was held 
that the share of the coparcener was 
bound by the decree in the mortgage suit 
notwithstanding such coparcener was 
nob joined in the suit as one of the legal 
representatives of the mortgagor. The 
Lamed Judges observe at page 236 : 

If the second defendant bad been a purchaser 
at a revenue sale for arrears of land revenue 
which accrued due in respect of the laud pur¬ 
chased by him, the case would be quite difierent 
and the doctrine of lis pendens would not apply; 
for in tlftt case tbe revenue sale would be hi 
enforcement of a right f the Crown paramount 
to the mortgage right sought to be enforced by 
the decree of the civil Court- and not simply of 
tbe right, title an.l interest of the defaulter as in 
the case of a sale for arrears of income-tax. 

In this case the sale was during the 
pendency of the mortgage suit and as 
such cannot avail against the 1st defen’ 
dant who purchased the property in 
execution of the mortgage decree. The 
doctrine of lis pendens applies to this 
case, and I therefore hold that the plain¬ 
tiff is not entitled to redeem the suit 
property. 

In the result the api)eal fails and ie 
dismissed with costs. 

Appeal dismissed. 

""(7)“[1904] 20 Mad."2^0' -12 M. I.. J. 86S. 
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Ramesam, j. 

Avuiai Avirnal and offers—Defend¬ 
ants 1-3—Appellants. 

V. 

Ramalitiga Iteddiar and others — Plain* 
tiffs—Respondents. 

Second Appeal No. 704 of 1923, Deci¬ 
ded on 18th December 1925, from a dec¬ 
ree of the Dist. J., Tinnovelly, in A S 
No. 419 of 1910. 

:{« Hindu Late——Ptmieie bemdhus 
take after male bandhus are 

Brother's daughter's sou is a ^<ef«i«iiliad hair 
to a sou's daughter. Female Baadhus can euo 
ceed only after all the male baa^ue •xhans* 
tod: A. I. H. 19'24 P. C, 409, Jbrjil. 1.16ft C 1} 

T L. dirysrand K; F. 

Krishna^'’' ifKi Aiyaf —Appallanti 

A'. Bha:>^vam Avfn^mr^intt Bospoft- 
dents. 
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Judgment. —The question raised in 
this second appeal is whether the son s 
daughter o£ a Hindu is entitled to pre¬ 
ference to brother’s daughter’s sons in 
the matter of succession to his property. 
The 3rd defendant is the son’s daughter 
and the resiiondents are the brother’s 
daughter’s sons. This question was not 
raised in the Courts below, but the 
second appeal is admitted as a pure ques¬ 
tion of law and for the same reason I 
have allowed it to be argued. 

The contention for the appellants bri¬ 
efly is that both the rival claimants are 
bandhus and no preference should be given 
to male bandhus over female bandhus 
but thit the order should be deter¬ 
mined in accordance with the principles 
applying to bandhus in general. Mr.K. V. 
Krishnaswami Aiyar, who appeared for 
the appellants, argues that all older 
cases in which it is laid down that male 
bandVius are entitled to preference over 
female bandhus whatever the nearness 
in degree may be have lost their weight 
in view of the recent decision of the 
Privy Council. He refers to Khenchava 
v. Giri7nallapp% (l) but I am unable to 
see how this decision can be said.to throw 
any doubt on the weight of the decisions 
of this Court in which it was held that 
the female bandhus can succeed only 
after all the male bandhus are exhausted 
namely, Lakshmanammal v. Tiruvengada 

Narasimma -v. Mangammal 
(3), Chijinammal v, Yenkatackala, (4), 
Siindaramjnal v. Hfingas'y^Tni Mu laliar 
(5), Venhatasuhramaniam Chetti v. Thay~ 
aramviah (6), It'rjah Venkata Narasimha 
Appa Jdao Bahadur v. Ttajah Surenani 
Venkata Puru^hothama Jagannadha Go“ 
pala Boto Bahadur (7). 

This case far from being in his favour* 
sounds against him. At page 577 Lord 
Phillimore refers to the decision in 
Narasimma v. Mangammal (3) in which 
a father’s sister was postponed to a 
mother’s brother on the ground of gene¬ 
ral preference of male bandhus. Then 
His Lordship points out that 

this deci'^ion was quoted without disapproval 

beforo their Tjordships and this Board in the 

# - ___^_ 

(1) A. I. R. 1024 P. C. 209=4S Bom. 5G9. 

(2i riPftST 5 Mad. 241. 

(3i riP90] 13 :^rad. 10. 

<4) r 18021 15 Mad. 421=2 M. L. J. 8R. 

(5^ riP05] 18 ^fad. 103=4 :\r. L. J. 275. 

(G) ri80P) 21 ■^Tad. 263. 

(7) [1908] 31 Mad. 321=18 M. L. J. 409. 


case of Vedackela Mudaliar v, Suhramanla 
Mudaliar (8), 

This looks like a double approval by the 
Privy Council of the Madras decision. 
In the next paragraph he then takes up 
the contention that the Madras decision 
ought not to be used in the case before 
him, because it was a Bombay case. 
Even if the contention had succeeded it 
shows that the decisions in Madras re¬ 
main good law, but even for Bombay the 
contention did not prevail. In the course 
of discussion His Lordship refers to Rajah 
Venkata Narasimha Appa i?ao Bahadur 
V. Rajah Surenani Venkata Purushothama 
Jagannadha Gopala Bow Bahadur (7) and 
merely points out that a Bombay decision 
in Saguna v. Sadashiv (9) was not referred 
to in it. He next points out another 
Bombay case Balkrishna Bhinaji v. Bam- 
krishna Gongadhar (10) in which the 
Madras case was followed and finally at 
page 579 the principle that male 
bandshus should be preferred to female 
bandhus upheld. The judgment winds up 
with shis remark : 

And there is no doubt indeed the learned 
counsel for the appellants did not contend that 
there was any doubt, that throughout the rest 
of India, preference for the male would be 
oertain. 

This sentence is practically fatal to the 
contention of the appellants. 

The recent judgment of the Privy 
Couucil in Vedachala J^Iudaliai' v. Sub“ 
ramania Mudaliar (8) dealt only with 
order of preference among male bandhus. 
There is no suggestion in that case thafc 
as between a male bandhu and a female 
bandhu the principle of propinquity 
should be applied. The same remarks 
apply to the judgment of myself and my 
brother Venkatasubba Rao, 
pre'?ent decision reported as Bami Beddi 

V. Gangireddi{U) Mr.Krishnaswami Iyer 

says that in Rajah Venkata Narasimha 
Appa Rao Bahadur v. Rajah Surenani 
Venkata Purushothama Jagannadha Go' 
pgla Row Bahadur (7) these female ban¬ 
dhus were described as irregular bandhus 
whereas now they are recognised to be 
regular bandhus. I do not think 
is anything in this contention. All that 
was meant by irregular bandhus in that 
decision was that they were not expres 
sly enumerated in the ancient text quo e 
in Miftakshara and other comme ntaws 

"(8) A.“l. R. 1922 P. C. 33=44 „ 

(9) fl902) 26 Bom. 710=4 Bom. 1>. 

(10) A. I. R. 1921 Bom. 189=45 Bom. 853. 

(11) A. I. R. 1925 Mad. 607=48 Mad. /22. 
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and they have come to be recognised 
only by a series of decisions of their High 
Court. The Privy Council have not yet 
decided on the heirship of female bandhus. 
The Punjab High Court have adop¬ 
ted the Madras view in Tirath Ram v. 
Kalian Devi (12). A long current of 
decisions of this Court must be followed 
and the second appeal must be dismissed 
with costs. • 

I may add that even if the male 
bandhus and female bandhus are on the 
same footing, the respondents are nearer 
in degree than the 3rd appellant. Accord¬ 
ing to the well known Hindu £»aw mode 
of computation (the number of degrees 
from the common ancestor of the claim¬ 
ant or proprietor whichever is larger) 
the appellant is within four degrees and 
the respondent three degrees. Even if 
the steps from the proprietor to the 
claimant are contra, the respondent is 
nearer. 

The delay in representing the memor¬ 
andum of objections is excused. There 
is nothing on merits and it is dismissed. 
Half costs. 

Appeal dismissed. 

(12) [1920] 1 liih. 533=601. C. 10=3 L.L.J. 35. 
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Wallace and Madhavan Naiu, JJ, 

Mayandi Thevan— Accused—Appel¬ 
lant. 


V. 


King-Empero} —Opposite Party. 

Criminal Appeal No. 203 of 1926, De- 
ided on brd September 1926. from the 
rder of the As-tt. S. -T.. Madura, in 
Criminal Case No. 93 of 192o. 

(rt) Criminal Trlbe.'i Al'/ (0 of 1924). 5. *23 (1) 

I—2r»d and 3rl was' be after trlbt' 

declared to be criminal. 

What S. 23 (1) (b) inoan.-^ is that both the 

isoud aad third oouviotious should bo utter the 
iba to which the accused boloi.g-» h.id been 
lOlarod a oriiuiuul tribe or after the uocust’d i:« 
ffistorod a member of the orimiaul tribe : 
- Apps. 313 and S'i? of 1925. FM, : i r. R^f. 
I 11 of 1924. no- FoU. 11’ UG5. 0 2j 

(b) Criminal rrlbe< Act, S. 23 (1)—*' 
a^ons tothc conlra'y '* mu^t U‘ apait /tom »ui- 

re of offence. 

The mere fact that the cflonoo is not of a Tory 
rlous nature cannot form a ral reason for 
duoing tho a^mtence. Such sp^'cial reasons 


must be something apart from the nature of the 
offence, such as youth, or age or illness or sex. 

[P 1166, 0 1] 

Public Prosecutor —for the Crown. 

Judgment. —The appellant in this 
case has been convicted on the unani'^ 
mous verdict of a jury of offences under 
Ss. 457 and 380, I. P. C., and sentenced 
to rigorous imprisonment for seven years. 
It was held that he broke into P. W. 
I's house and stole a ram therefrom. 
There is no misdirection in the charge 
and none is'urged in the appeal petition.. 
The only question for consideration is 
the question of sentence. The appellant 
is a member of a notified criminal tribe 
and has had two previous convictions,, 
both subsequent to 1911. Prima facie, 
therefore, the sentence which ought to 
have been passed on him for a third 
conviction under S. 23 of Act VI of 1924^ 
transportation for life. Notice was 
served on him to show cause why the 
sentence imposed should not be en¬ 
hanced. The Sessions Judge has given 
no reasons for not imposing the sentence 
of transportion for life. 

In a judgment of this Bench in Refer¬ 
ence No. 17 of 1924 we held that, 
when an accused person was a member 
of a criminal tribe, but wa^ not registered 
as such until 1923, his second and third 
convictions must be convictions after 
his registration, and not merely his 
second and third couviotion “ he being a 
member of a criminal tribe ” since, if 
the latter view prevailed, S. 23 (l) (b) 
could be applied before 1 (a) had been 
applied. By the proviso all convictions 
prior to 1st March 1911. count as one. 
If the second conviction may be a con¬ 
viction after 1st March 1911, but before 
the tribe is declared a criminal tribe 
then at the time of the conviction S. 23 
(l^ (a) would not be applied , but if the 
third conviction was after the tribe was 
declared a criminal tribe then, if mere 
membership of a criminal tribe operates 
to bring S. 23 into force for a third od&- 

viotion. S. 23 (1) (b) must be applied 

although 1 (a) had liot vet been applied 
This seemed to us to indicate that what 
the section really memt was that both 
the second and third conviotwos shonMl 
be after the tribe to which the aean<J^ 
^longs haJ Ih-o.. . ealtrad «erinu^ 
tribe or after th - ao.'usrt was raxiste^ 
a member o the crimiiial tri^ 

correotness of this ruliM waa. Ka* 

doubted by a member a no then 
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in Criminal Appeals Nos. 318 and 367 of 
1925, Devadoss, J. holding with us and 
Waller, J., baking the other view. In 
this difference oi opinion the matter 
was placed before a third Judge, the 
learned Chief Justice, who upheld the 
view of Waller J., and pointed out that 
the statute did in words distinguish, 
when it intended to do so, between a 
member of a criminal tribe and a regis¬ 
tered member of a criminal bribe : com¬ 
pare S. 23 with Ss. 22, 24 and 25. We 
think there is considerable force in this 
point though it does not wholly get 
over the difficulty that in certain cases 
S. 23 (1) (b) will apparently have to be 
applied before S. 23 (l) (a) has been 
applied. We are not prepared to press 
our previous view which was, we admit, 
partly induced by a reluctance to sup¬ 
pose that the Legislature intended such 
an extreme severity as the Act would 
seem to imply. 

We have called for the notification 
under which the tribe of this accused 
was notified as criminal. It is dated 
5bh June 1918 and the accused was ap¬ 
parently registered on 14th July 1920. 
The fact that he was a member of a 
criminal tribe seams bo have been over¬ 
looked by the 1st Glass Magistrate of 
Usalampatbi who convicted him, his 
second conviction, on 20th December 
1923 and sentenced him to 18 months 
rigorous imprisonment. He ought then 
to have sentenced him to an imprison¬ 
ment of not less than 7 years. Now 
undoubtedly the only legal ^ sentence 
which can be imposed on him is trans¬ 
portation for life, unless the Court is 
satisfied that there are special reasons 
for reducing the sentence. We cannot 
think tliat the mere fact that his offence 
is not of a very ^serious nature, that is 
to say house-breaking and not robbery 
or dacoity can form a special rea'^on for 
reducing the sentence. Such special 
reasons must in our view be something 
apart from the nature of the offence, 
such as, youth or age or illness or sex. 
The Act clearly implies that on a third 
conviction of an offence under Sob. I 
the punishment to follow is transporta¬ 
tion for life. We must, therefore, en- 
jhance the sentence on the accused to 

one of transportation for life. 

At the same time we feel the sentence 
is unduly harsh and doubt if the framers 
of the Act really intended such a result. 


It means, for instance, that for, say, three 
separate thefts of a goat, the three goats 
being worth perhaps Bs. 9 in all, at 
different times, a man may be sentenced 
to bra:isportation for life. The result of 
enforcing such penalties must be, we 
feel sure, a crop of recommendations to 
Government to reduce the sentences and 
we would suggest that the better course 
would be to consider whether the ex¬ 
treme rigour of the Act may not be 
mitigated by fresh legislation. In the 
present case we intend to move the 
Government to reduce tbe sentence to 
rigorous imprisonment for 7 years which 
we think is an adequate sentence even 
for a member of a criminal tribe in the 
circumstances of this case, and we shall 
do so accordingly. 

Sentence enhanced. 
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Beasley, J. 


In the matter of C. Subramanian 
Chetty and Sons. 

Insolvency Petition No. 50 of 1925 and 
Application No. 386 of 1926, Decided on 
22n(l September 1926. 

Presiden^'y Towns Insolvency Act, Ss. 28 and 29 

_ Payments made hy Insolvent to - creditors and 

com-gosUion arrived at—Procedure is irregular 
and composition should not he sanctioned. 


Any payments made by insolvents or by per- 
ons on behalf of the insolvent behind the back 
if the Official Assignee are entirely irregular. 
7o insolvent or anybody on his behalf has any 
ight whatever to make any payments at all to 
ireditors. The insolvent’s estate vests in tbe 
)fficial Assignee and the only person can 

lischarce debts of the insolvent is the O^ial 

fP 1IGG. C 2. P 1167, 0 1] 


S. Ariinachala Iyer —for Insolvent. 

M. A. T. Chari—tor Official Assignee. 

Order.—This is an application for 
the sanction of a compromise approved at 
the meeting of the creditors held on the 
26th April 1926. Without going any 
further into this application, it appears 
that the insolvent has njade payments 
himself to the creditors before the mee¬ 
ting of the creditors at which the com¬ 
position was approved. I have earn 
before and repeat it now that payEneDCSj 
made by insolvents behind the back ofj 
the Official Assignee or payments madej 
by persons on behalf of the insolven ' 
in this manner are entirely irregular 
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and 1 have beea caused a great deal of 
trouble in the past in consequence of 
Ibhis irregular procedure. No insolvent 
or anybody on his behalf has any right 
whatever bo make any payments at all 
bo creditors. The insolvent's estate 
;vests in the Official Assignee and the 
‘only person who can discharge debts of 
'the insolvent is the Official Assignee, 
This fact having come bo my notice 
on this application I shall adjourn it 
and refuse to sanction the composition 
at this stage. The proper procedure 
must be adopted in this case and in 
every other case and the money which 
is said to have been paid to the credi” 
tors must be returned to the Official 
Assignee. Then he will deal with it as 
provided in the Presidency Towns In¬ 
solvency Act. After he has done that 
and taken proper discharge from the 
creditors, I shall be prepared to con¬ 
sider whether this composition is to be 
sanctioned by the Court or not. I thick 
that what I have said ought to be 
brought to the notice of the public in 
order that this entirely irregular pro¬ 
cedure may be stopped as soon as possible. 

I do not propose to sanction any com¬ 
position with creditors in which any 
irrogular procedure has l)oea adopted or 
which is the result of an irregular prac¬ 
tice. This application will stand over. 


A. I. R. 1926 Madras 1167 (1) 

VEyiv\T.VSUHHA Kao, J. 


Aliunelii .If^tvia/'-PlaintitT — Appel¬ 
lant. , 



iind aiiot'^er -DafonJ.ints Res- 
pondotits. 

Second Appe.il No. l-o of 1^-3, Deoi- 
Jed on 10th Marcii 10-^0. frotu the 
tlooroe of the Cist. 'I-- N. .\root, in S, 
No. 9 of 19‘2 a>. 


(a) U’l/i— Con-itritc'io>k' -t.A'aus.' rrla ^ng 

* - * .. J.. ' t I 


not or. x e ’ ic 


fti* -vv - 

jHiPl a' ivrM.’a rate 
ea inherVanrt:. 

WhtJM tbo cliiusj in "'I* i'i>- 

uieat of is in the esu.il torm 

airootin/i the tostit.ir’s t.» p.iv th.' p!.iiutif! 

mjii i:*noa at a oertiin r:iU*. it vU)c^ uul oreeW 
Hspioirt.'charge on the iahoriteuc‘. bat merely 
imposjianobliguioaupoa the sni w luikc .i 


Tirupatwi 
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paymiDt for the maiuteoacoj of the person 
specified : 3 Bom. 415 (P. C.), PoK.fP. 1167, C. 2] 

(6) Beglslratson Act, S. 17 (2) [xt)—Beceipt not 
extinguishing charge is not cumpulsorily regis¬ 
trable 

Where there are no words in the receipt pur¬ 
porting to estieguisb a charge on immovable 
property, it does net require registration: A, J- B. 
1925 Mad. 348, Foil, [P. 11G7, O. 2] 

L. A. Govindaraghava Aiyar — for 
Appellant. 

C. V. Anantakrishna Aiyar and N. S. 
liangaswami Aiyangay —for Respondents. 

Judgment. —There is clearly no point 
in this second appeal. It is urged for 
the appellant that her maintenance 
was by the terms of the Will made a 
charge upon the property and that there¬ 
fore Ex. I which is nob registered is not 
valid as a receipt. This contention is 
unfounded because there is no charge 
created by the will. The clause relating 
to piyment of maintenance is, in the 
usual form, directing the testator's son 
to pay the plaintiff maintenance at a 
certain rate. As is pointed out in Na’ 
rayanrao Hamchandra Pani v. Ramahai 
(1) this does not create a specific chargej 
on the inheritance bub merely imposes| 
an obligation upon the son to make a 
payment for the maintenance of the 
person specified. 

Granting for a moment that a charge 
was created, even then Ex. I does not 
require registeration : see my judgment 
in Gopalaswaini Aiyar v. Kalyana 
Itangappa (2). There are no words in 
the receipt purporting to extinguish the 
charge ; and it does not, therefore, 
require registration. The second appeaV 
fails and is dismissed with costs. 

Appeal dismiisad. 

(1) 415 (P. l\). 

^•2) A. 1. R. n‘25Mad. 34S. 
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Wallaik ANn Mahhayan Nair, JJ, 

Uamasamt Kavund'in and anoiktw _ 

Appellants. 


rsrupatki Qoun i Hi Hespoadant. 

Letters Patent Appeals Nos. 143 tr. 

14G of 1924, D^o^ded on fith NovexaW 

’‘‘25, from the luigments of Devadosa 
•. M reported in A IM 
la) Qrt\<nt~dA^ir —.1 
a jagir hfc-nse i: s« 

To caU % MlUg» m It aot 

oon.Utut. . 


Had. 471. 
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Where the granting authority wa? the Govern¬ 
ment who presumably at the time of the grant 
were perfectly aware of the nature and consti¬ 
tuent elements of a jagir and the Government 
styled the villages in the grant deed as a jagir, 
and its own officers consistently adopted that 
nomenclature ; Held : there were strong grounds 
for holding that the grant was the grant of a 
jagir. 

(fe) Grant—Jagir and Inam — Distinction — 
Jagir is grant of landed property for Vfeinlleu 
of military sej'vices — ‘'Jagir'* points to occupancy. 

That distinguishing feature of a jagir in olden 
days was that it was a grant of landed property 
for life or for a definite number of lives in lieu 
of pension for services, usually military, rende¬ 
red to Government in order that the grantee 
may maintain a certain dignity and state : 40 

Mad, 664, Del, on. 

The word “jagir” primarily pcints to occupan¬ 
cy: (1918) M.W.N. 384 (P.C.) Foil. [P. 1169, C. 1] 

(c) Madras Estates Land Act, S. 3 (2) (c)— 
‘'Jagir** is not limited only to jagirs before East 
India Company. 

The term “jagir” in S. 3 (2) (c) cannot be limi¬ 
ted only to jagirs granted before the advent of 
the East India Company. [P. 1169, 0. 1] 

(if) Madras Estates Land Act, 8. 3 (2) (c)— 
^'Unsettled** governs also jagirs.- 

The word “unsettled” in S. 3 (2) (c) governs not 
only “palaiyam” but it also governs “jagir.” 

[P. 1169, C* 2] 

(e) Madras Estates Land Act—All cultivating 
tenants In possession when the Act came in force 
obtained occupancy rights although they had no 
such rights before. 

The Madras Estates Land Act (1908) intended 
not only to confirm existing occupancy rights, 
but all the cultivating tenants in possession at 
the time of the coming into force of the Act 
acquired occupancy rights even though they did 
not have such rights before : A.l.R. 1922 P.C. 
292, Eef. fP. 1170, C. 1] 

(/) Practice—Flew plea—New point amounting 
to abandoning of original case cannot be allowed In 
Letters Patent appeal. 

A party cannot be allowed to raise for the 
first time in Letters Patent appeal a new plea 
amounting to abandonment of the original 
case. [P, 1163, C. 2] 

A. C. Sampath Aiyancfar —for Appel¬ 
lants. 

T. R. Ramckandra Aiyar and M. S. 
Venkatarama Aiijai —for Respondent. 

Wallace, J. —The appellant urged 
two distinct lines of argument before us, 
first that the villages in which the suit 
property is situated are not an estate 
within the meaning of the Madras 
Estates Land Act, but that nevertheless 
the plaintiffs had occupancy rights in 
their lands, and secondly, that the vil¬ 
lages are an estate and the plaintiffs had 
occupancy rights in their lands before the 
Act came into force, or at least obtained 
it by virtue of S. 6 of the Act. 

As to the first line of argument it 


appears to me that it has been raised in 
this form for the first time in this 
Letters Patent appeal. I have no doubt 
that before the trial Court and the lower 
appellate Court and at the hearing in 
second appeal the only case on which 
the plaintiffs took their stand was that 
the suit villages form an estate and on 
that case the defendant took up the posi¬ 
tion that they were not an estate. A few 
stray observations in the District Mun- 
sif’s judgment do not persuade me to the 
contrary, and the Subordinate Judge's 
finding is perfectly clear, namely, that 
the plaintiffs have occupancy rights in 
an estate. There is no unambiguous 
indication that in either of the first two 
Courts the plaintiffs put forward any 
alternative case. I am clear that we 
should be wrong in permitting the plain¬ 
tiffs to abandon their original case, adopt 
what was the defendant’s plea and raise 
it, for the first time in a Letters Patent 
Appeal. The discussion of the plaintiff’s 
case in the first Court is all on the as¬ 
sumption that the principles of the 
Madras Estates Land Act will apply to 
the plaint lands, and there is no discus¬ 
sion of the question whether apart from 
that Act at all and on the assumption 
that the jagir is not an estate the plain¬ 
tiffs possess occupancy rights in the plaint 
lands. 

As to the second line of argument 
Devadoss, J., has held that the jaghir is 
not an estate within the meaning of the 
Madras Estates Land Act and, therefore, 
the plaintiffs on the case on which they 
came into. Court must fail. Plaintiffs 
have not been able to persuade me that 
this decision is wrong so far it lays down 
that the jaghir is not an inam within the 
meaning of S. 3, Cl. 2 (5) of the Act. The 
problem has two aspects, whether the 
jaghir falls under S. 3 01. 2 (c) of the 
Act or whether it falls under 2 (d). To 
take the latter aspect first, the only point 
in plaintiff’s favour is that the grant,. 
Ex. A, seems to speak of a *beriz and 
**ryots” from which the plaintiffs would 
argue that there must have been occu" 
pancy rights at the time of the grant. As 
to this the plaintiffs have not chosen to 
file the original grant itself which 
Marati. It is unsafe to base a- decision 
on words merely used in a translation. 
On the other hand Ex. A speaks of hand 
ing over the whole cultivated ayacut,. 
poramboke and waste lands in the villages 
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to the donee, and the Inam Commis' 
sioner further notes in Ex. XIV that the 
Jaghirdar had to repair the tanks. It is 
difficult to hold that such language 
would have been used if the intention of 
the grantor was only to hand over the 
land revenue. 

Plaintiffs claim that they erected 
puooa buildings on the suit land and have 
alienated portions from time to time. As 
to this I note no act of this sort prior 
to the passing of the Estates Land Act 
in 1908 is proved so that no proof is 
afforded by these acts that the plaintiffs 
were ryot^ in possession when the Act 
came into force. The oral evidence as to 
long possession does not help much in 
view of the fact that in 1860 the Inam 
Commissioned remarked that there was 
no permanent cultivation in the villages. 
It is also a point against the plaintiff’s 
contention that not a single patta or 
muohilika is produced from 1829, the 
date of the grant up to date. It is incre¬ 
dible that if the plaintiffs were occu¬ 
pancy ryots prior to the pissing of the 
Estates Land Act they would not possess 
some such document. I am, therefore, 
not prepared to differ from Devadoss, J., 
in that the plaint villages are not 

an inam of which only the land revenue 
has been granted by the donor. The 
plaint jaghir does nob, therefore, come 
under S. 3, 01. 2 (3) of the Act. 

As to whether the villages are an un¬ 
settled jaghir, it appears to me that the 
plaintiffs have a much stronger case and 
on this point I differ from the learned 
Judge from whose decision this appeal is 
tiled. It has first of all to be decided 
whether they are a jaghir at all. The 
learned Judge has dismissed this claim 
merely on the ground that to call a vil¬ 
lage a jaghir is not sufficient to consti¬ 
tute it a jaghir. No doubt this is true, 
bub when, as in this case, the granting 
authority is , the Government who pre¬ 
sumably in 1829 were perfectly aware of 
the nature and constituent elements of a 
jaghir and the Goverment styles the 
villages in the grant deed as a jaghir, and 
libs own officers have consistently adopted 
that nomenclature (see the Inam Com- 
'missioner'a Report Ex. XIV and the 
Salem District Manual, 1883, Vol. I, page 
503, where the suit villages are, styled 
unenfranchised jaghirs) there are in my 
opinion, strong grounds for holding that 
4 he gran* was the grant of a jaghir. 
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Further it is plain from Ex: A as noted 
above that the grant was not of the vil¬ 
lage beriz but of the village as a whole,its 
cultivated ayacut, waste lands and poram- 
boke and the ryots in it are directed to 
conform to the orders of the grantee. The 
learned Judge appreciates these points 
and emphasized them for the purpose of 
showing that the grant was nob a gran* 
of melwaram only. But it seems to me 
that he has failed to take these points 
into consideration when he discusses 
whether or not the villages are a jaghir. 
Ex. A further shows that the grant was 
made as an award for past services ren¬ 
dered to the Government. 

Now the distinguishing feature of a 
jaghir in olden days, although the dis-i 
tinction between a jaghir and an inam inj 
these days is becoming obscured, waa 
that it was a grant of landed propart^ 
for life or for a definite number of lives 
in lieu ^ of pension for services, 
usually military, rendered to Govern-^ 
meat in order that the grantea 
may maintain a certain dignity anm 
state : see Baden Powell’s Land Systems 
of British India. Vol. 1 pages 189 and 257: 
Soundararaja Aiyangar’s Land Tenures 
in the Madras Presidency, page ^n\Ram 
Narayciri Singh v. Ram Saran Lai(l) U 
decision of the Privy Council) and Sam 
y. Ramaliaga Mudaliar (2). The word 
‘ jaghir * primarily points to occupancy 
as remarked by the Privy Council in 
Sakijia Bai v. Fatima Begum (3). Xha 
mere fact that this jaghir fell within th 
scope of proceedings before the Inan 
Commissioner does not indicate that thi 
was merely an inam, for the the Inam 
Commissioner was authorized to enfran¬ 
chise even jaghirs : see Maclean’s Manual 
of Administration, Vol. I, page 167 Tha 
Inam Commissioner in his renorfc 
Ex. XIV throughout styles this prop^tv 
as a 3 aghir. Hence I find no diffioul^i; 
holding that the’suit villages are aiaehiV 
The opinion of the lower appellate ^n, * 
that the term jaghir * in S.*3,’C1. 2) U 

must be limited bo jaghirs granted befar# 
the advent of the East India 

ap^rs to me to have no foundati 
either in statute or in authority 


46 Cal. 0. L. i“ 

t C. I=a6 M. u J. 344(P Cl 
(3) [191T] 40 Mad. I a aa. 

M. LJ. 600, i. G. 006—JO 

p9l81 28 C. W. N. iff— 4T T « __ 

U918) M. W. K. SSitP 04 ^ ^ 
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Ths suit villages being a jaghir, the 
next question is whether it is an unset¬ 
tled jaghir. The appellant contends 
that the adjective ‘ unsettled ' in the 
definition does not qualify ‘ jaghir; ’ but 
I cannot accept that view. If that had^ 
been the intention, one would have expec¬ 
ted the definition to have run, : ‘ any 
jaghir or unsettled palaiyam, ** A com¬ 
parison of this definition with that in 
S. 4 (c) of Madras Proprietary Estates' 
Village Service Act II of 1894, which 
is almost identical, indicates that a 

settled jaghir " would come, under the 
heading of a permanently settled estate ” 
already provided for in sub-S. (a) and, 
therefore, unnecessary |for inclusion in 
sub-S. (c). I am clear that in the case of 
iaghirs sub-S. (o) applies only to “ unset¬ 
tled ” jaghirs whatever that term may 
import. 

Now there is no doubt that the term 
‘ordinarily’ means in the case of a palai¬ 
yam. It is a palaiyam for which 
no sannad has b^en issued under Ee- 
gulation XXV of 1802: vide Maclean's 
Manual of Administration, Vol. I 
page 120, para. 122. It is noted in 
that paragraph also that there were a 
few palaiyams held for police services 
which were treated as inam and enfran¬ 
chised, but it does not appear that any of 
these survived unsettled until 1908. 
Hence the term * unsettled ’ as applied 
to palaiyams in that Act means not 
held under a permanent settlement i 
see also The Collector of Trichinopoly v. 
L 2 ikJcamani (4). It is possible to argue 
that in the case of jaghirs it may mean 
also “ not enfranchised by the Inam Com¬ 
missioner, ” and this view obtains some 
support from some observations of Sada- 
aiva Aiyar, J., in Secretary of State v. 
Srinivasa Chariar (5), where ha quotes 
Bhasbyara Aiyangar, .T., from Gtinnatyan 
V. Kamakchi Ayyar (6). But it^ is not 
necessary to go furthar into this point 
since this jaghir is neither permanently 
fettled nor enfranchised by the Inam 
Commissioner. The Inam Commissioner 
no doabt in Ex. XIV agreed to settle 
the jaghir in the name of one of the ten 
sharers who alone among the sharers was 
willing to liave it enfranchised. But it 

(4) 11873] 1 I. A. 282=21 W. R. 353=14 

B. li. R. 115=5 H. C. 303=3 Sar 318 

(P. C.) 

(0) [1014] 15 M. P. T. 277=23 1. C. 144. 

(6) [1903] 26 Mad. 339. 


appears that this proposal was not ac-, 
cepted by the Government and that the 
jaghir remains unenfranchised: see Salem; 
District Manual at the page quoted 
above and the attempt of the Govern¬ 
ment to resume the jaghir noted by the 
Subordinate Judge in para 8 of his judg¬ 
ment in A. S. No. 30 of 1921. The 
villages therefore are prima facie an, 
unsettled jaghir, and, therefore, an estate 
within the meaning of sub*S. (c). 

Mr. Kamachandra Aiyar contends that 
it was not the policy of the framers of. 
the Act to confer occupancy rights whole¬ 
sale on all cultivating tenants in any 
unsettled jaghir, and he contends for the 
restriction of the definition, therefore, to 
jaghirs in which there were already oc¬ 
cupancy rights, that is jaghirs in which 
the grantee did not hold the kudiwaram, 
in other words, that as regards jaghirs 
the Act intended not to confer new 
occupancy rights but only to 
confirm existing ones. Bat that theory 
I cannot accept, and it is opposed to the 
rulings of the Privy Council in Siva’ 
prakasa v. Veerama Beddi (7). Had 
that been the idea a jaghir would have 
fallen more appropriately into sub- 
01. (d). Whatever may be predioatpd 
or negatived regarding the unsettled 
palaiyam must equally be so regarding 
the unsettled jaghir, and the palaiyam, 
as I have indicated above, at any rate 
when the Act I of 1908 was passed, was 
never a grant of land revenue alone nor 
could it be enfranchised. The only 
form of settlement applicable to it was 
a permanent settlement. It is, there¬ 
fore, clear that in any palaiyam not 
permanently settled it was the intention 
of the framers of the Act to lay down 
that the cultivating tenants in posses¬ 
sion at the time of the coming into force ■ 
of the Act should acquire occupancy 
rights even though they did not have 
such rights before. There is no diffi' 
culty, therefore, in accepting such an 
intention in the case of unsettled jaghirs 
also. It follows that on the date of the 
coming into force of the Act all ryots 
in possession of ryoti land not old 
waste—in unsettled jaghirs acquired oc¬ 
cupancy rights in their holdings. 

The suit villages have been held to be 
an unsettled jaghir. The plaintiffs 
O. S. Nos. 63, 64 and 84 have been found 
by both the Judges of fact in this case 
~^7) A. I. R. 1922 F. G. 292=45 Mad. 586. 
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to have been in enjoyment of their 
T)resenfc holdings at the time Act I of 
"1908 came into force. Therefore by 
that Act 'they gained occupancy rights 
whether or not they possessed them be* 
•^fore. I would therefore allow the ap* 
peals and set aside the judgment of 
Devadoss, J., and restore that of the 
"Subordinate Judge in all four suits with 
costs to the appellants throughout. 

Madhavan Nair, J. —These are ap¬ 
peals under S. 15 of the Letters Patent 
against the judgment and decree of 
Devadoss, J., which set aside the decree 
of the Subordinate Judge of Vellore in 
A. S. Nos. 30, 31 and 32 of 1921 and 
dismissed the plaintiff’s suit. 

The facts necessary for the decision 
of these appeals are very simple. The 
plaintiffs (appellants) claimed permanent 
rights of occupancy in the two suit 
villages. Before us thev claimed such 
rights on the ground (l) tliat they had 
the rights before the passing of the 
Bstates Land Act and (2) if that claim 
was found against tliem, they stated that 
such rights were granted to them by the 
Estates Land Act either under Cl. (o) 
or Cl. (d) Sub-S. (2) of S. 3. According 
to these clauses. “ estate” means any 
unsettled palaiyam or jaghir (See 01. (o)) 
or any village of which the land revenue 
alone has bean granted in inam to a person 
not owning the kudivaram thereof, pro¬ 
vided that the grant has been contirmod 
or recognized by the British Govern¬ 
ment or any separated part of such vil- 
lage*(seo cl. (d)). According to tlieir 
latter claim. t!io plaintiffs state that 
the suit villages form an unsettled jaghir 
Cl. (c) or an inam as mentioned in Cl. (d). 

I am satisfied from the pleadings and 
the judgments of the Courts below and 
the absence of an issue on tlie question 
that the first ground of their claim, viz., 
that they had perfected rights of perma¬ 
nent oooupanoy before tfie Estates Land 
Act ovmo into force was not 8|H'cifieally 
put forward for consideration in the 
Courts below, though tlio mention of 
Borao incidents of tlio right claimed on 
that basis may be detoctod in the judg¬ 
ments. Wo cannot allow the question 
to be raised for the first time before us 
in Letters Patent apjwal. As regards 
the second ground of their claim, Deva- 
doss, J., has held that the suit villages 
do not constitute a jaghir and also can- 
sot bo oonaidered to be an inam within 


91 . (d). I agree with the learned Judge 
in his view that the lands do not fall 
within Cl. (d), but, I differ from him on 
the question whether the suit lands 
form a jaghir within the meaning of 
Cl. (c) and the plaintiffs are, therefore, 
entitled to claim permanent rights of 
occupancy. 

The short question for our considera* 
tion is whether the suit villages con¬ 
stitute an “ unsettled jaghir” within the 
meaning of Cl. (c) Sub'S. (2) of S. 3 of 
the Estates Laud Act. The sannad. 
Ex. A describes that suit villages were 
granted to Muhammad Moosa Sahib as 
“ jaghir for three generations” as : 

the person who rendered help to the Govern¬ 
ment of the Honourable East India Company. 

Originally the grant seems to have 
been an assignment of Rs. 1,710-3-7 from 
the collections of several villages. It 
appears that afterwards on account of 
a request from the grantees the grant 
was converted into a grant of two vil¬ 
lages as sliown by the following extracts 
from the sannad : 

You have mado a request that Kollanknttal 
village iiiay be loft in your possession and that 
the village of Vollakuttai might be given In 
exchange for the other six villages, and we have 
received the order of Government .... VVe have 
therefore entered as belonging to Government 
the atore:^iid six villages and have assigned as 
jaghir the two -tillages, namely, Kollaukutfeai as 
previously and VcUakuttai in th-ir stead hav¬ 
ing an average b?rix of Rs. 1.544-12-2 . . the total 
ayakat uuder oultivatiou iuoluding the poram- 
bokes. jimabandi, kattumaniyam and 
excluding therefrom the money profits, the six 
items namely, maugavari. profession taxes . .yon 
may take possession cf the aforesaid two Ul¬ 
lages u.amely Kollaukuttai as before and Vel- 
lakutt'ii and obtain receipt. 

I agree with Devadoss, J., in his opi¬ 
nion that by the sannad was granted not 
merely the Und revenue but the entire 
lands of the two villages as well end 
tliat there were cultivating tenants in 
possession of t he villages at the time of 

the grant. 




ouo-a. <3 


tne term jaghir in Cl 
S. 3 of the Estates Land Act is 
to assigumen^ of Und revenue alooe of 
lands in which tenants had alx^ady exist* 
ir'g rights of ooeuiiancy, "^aBimt therrliiiB 
M 1 undeistaad him, that "Her I^kaZT 
It was not intocde^l to gnm mn 
rieht of oooupanoy to oeUiva|£» 
m • IMhir; (j) thU e,* U 

in this ease ck^nstitnle a * iaekir* 
laghir eannot be 

Uchir. As mcazds -- ^ 
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term, ‘jaghir* and the descrix>tion of its 
incidents, we have been referred to 
Maclean’s Manual of Administration, 
Vol. I, p. 167, paragraph 203, Glossary 
Vol. Ill, p. 308, various passages in 
Baden Powell's Land Tenui'es, Vol. I, 
pp. 189, 190, and 257, Mt. Salcina Bai v, 
Kaniz Fatima Begam ^3) and also to Sam 
V. Bamalinga Mudaliar (2) in which there 
is an exhaustive discussion of the nature 
of the jaghir and its incidents. Prom 
the authorities referred to above it 
appears that (l) by the mere use of the 
term ‘ jaghir ’ a village cannot be said 
to bo an ‘ estate ”, (2) the Jaghir must 
be taken prima facie to be an estate only 
for life, although it may possibly be 
granted in such terms as to make it 
hereditary ; obviously its duration can 
be limited as in the case before us ; (3) 
in its origin the jaghir was connected 
with some special public service, such as 
the maintenance of troops and the like, 
or at least, if no such condition is im-, 
posed, it was a reward of land for some 
service to the State conferred upon some 
State official in recognition of his posi¬ 
tion :-see Sam v. Bamalinga Mudaliar 
(2) ; and (4) the jaghir primarily points 
to ‘occupany : (see Mt. Salcina Bai v. 
Kaniz Fatima Begam (3). 

Having regard to these features, it 
cannot be disputed that what was 
granted to Moosa Sahib under the sannad 
was a jaghir. The grant was so treated 
by the officers of Government also. The 
Inam Oommissioner (see Ex. XIV) refers 
to these villages as jaghir and to the 
grantees as jaghirdars. The fact that 
they were subjected to proceedings under 
the Inam Commissioner does not mean 
much as the Commissioner had juris¬ 
diction to deal with jaghirs as well. In 
the Salem District Manual, Vol. II, these 
villages are described as ‘ jaghirs unen¬ 
franchised,' p. 503, Vol. II. 

Devadoss, J., points out that the term 
‘jaghir,' does not signify much, but does 
not discuss the question any further, 
though, while discussing the question of 
whether the grant falls within 01. (d) 
the learned Judge notes incidentally some 
features which would bring the suit 
villages within the term ‘ jaghir.’ The 
description of a jaghir given by the 
authorities above referred -to do not 
warrant the conclusion that jaghirs, as 
contended for by Mr. Ramachandra 
Aiyar, are mere assignments of land 


revenue only, I do not see any reasp^ 
why the term ‘ jaghir ’ as used in 01. (c)? 
aub.-S. • (2) of S, (3) of the Estates Land- 
Act should be confined to mere assign* 
ments of land revenue alone ; if that 
was the intention of the Legislature, 
appropriate words would have been used< 
for that purpose. The Legislature pro^ 
bably recognized the claims made for 
permanent occupancy rights by cultK 
vating tenants on jaghirs of the kind des¬ 
cribed above by including within the 
term ‘ estate ’ such jaghirs provided they, 
were unsettled,’ Such an assumption 
does not conflict with the policy of the- 
Estates Land Act. 

Apart from the rules relating to procedure and 
the jurisdiction of the revenue Courts it created 
one new right in order to settle the constant^ 
disputes between the landlord and tenants which' 
had been going on for nearly a century : it gave 
occupancy rights to all ryots in occupation of 
lands within an ‘ estate ’ at the time of the 
passing of the Act.” see Slvaprakaaa Pandarao>- 
Sannadhi v. Veerama Reddi (7). 

In my opinion, provided that thp* 
jaghir is unsettled, cultivating tenants 
in possession of jaghirs obtained perma¬ 
nent rights of occupancy under the^ 
Estates Land Act. 

% 

It is then argued for the appellant 
that ‘ unsettled ’ governs only ‘ palar 
yam’ and not jaghir as well and that if 
we should hold that it governs ‘ jaghir ’’ 
as well then * unsettled ’ means only 
‘not settled ' under the Permanent 
Settlement Regulation whereas ^ the- 
respondent contends that the word un¬ 
settled, governs ‘ jaghir, ' as well and 
that a jaghir cannot be described as an 
unsettled jaghir if it has been settled 
by the Inam Commissioner though ifc- 
may not have been settled under the 
Permanent Settlement Regulation. I^ 
have no doubt that the term unsettled 
governs “ jaghir " also. If the Legis¬ 
lature intended that the word ^ un¬ 
settled ” should qualify only 'palaiyam 
and not “ jaghir ” the words of 
Cl. (c) would have been more appro¬ 
priately “ any jaghir or unsettled palai- 
yam.” There is a definition of Estates 
in exactly similar terms in the Pro¬ 
prietary Estates Village Service Act 
(Act II of 1894) see S. 4 (c) . and m 

giving illustrations of permanently 
settled estates -in Cl. (a) a Zamindarv 
jaghir, mitta, or palaiyam is mention^ 
suggesting thereby that “ jaghir in 
01 . (c) refers to an unsettled jaghir, a^ 
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Poothakka NaeKiar and others —Appel¬ 
lants. 


settled jaghir ha s already been 
inoluded in 01. (a) : see alro surveys 
•and Boundaries Act IV of 1897, S. 3 (i) 
Cl. (o). 

The suit villages have admittedly not 
been settled under the Permanent 
Settlement Regulation ; nor have they 
been enfranchised under the Inam 
Rules, It is true that these were sub* 
jected to proceedings by the Inam Com¬ 
missioner, but they do not seem to have 
been enfranchised finally—see the 
judgment of the Subordinate Judge in 
A. S. No. 30 of 1921, paragraphs. These 
villages Vellakuttai and kollankutbai are 
as already pointed out described as 
** jaghirsmnenfranohised *’ in the Salem 

District Manual—(seeVol. II, p. 503). In 

the case of palaiyams ‘ unsettled” would 
mean not settled under the Permanent 
Settlement Regulation, XXV of 1802 
^Maclean, VoL I. p. 120, paragraph 122) 
Having regard to the fact that the two 
villages have not been settled either 
under the Permaneut Settlement Regu¬ 
lation or iunder thejlnam Rules a consi¬ 
deration of the question whether ” un* 
•settled” in the case of jaghirs refers to 
settlement under the Regulation or 
under the Inam Rules also does not 
arise in this case, though it may be 
mentioned that the contention that 
““ settled ” may mean “ settled ujider the 
Inam Rules also ” receives support from 
the observations of Sadasiva Aiyar, J., in 
Secretary of State v. Srinivasa Chariar 
(5) to the fact that Inam Settlement has 
got the same effect as the Permanent 
Settlement. 

In my opinion the two villages in this 
case from an ” unsettled jaghir ’’ and 
therefore fall within the definition of the 
4 jerm ** estate ” in S. 3, suh“S. (2) of the 
Estates Land Act, and the appellants 
who are the tenants of the villages can, 
therefore, claim rights of occupancy 
under the Estates Land .Act. The judg¬ 
ment of Devadoss, J.. is reversed and 
the Subordinate - Judge’s decree is res¬ 
tored with costs here and at tlie hearing 
before Devadoss, J. 

L.P. i^o. 144 of 1924—The same 
^rder as in the above appeals. 


V. 


Appeals 


Annamalai Chetty and others —Respon¬ 
dents. 

Appeal No. 80 of 1924, Decided on 
16th April 1926, from the decree of the 
Sub-J., Sivaganga, D/- 20bh September 
1923, in Original Suit No. 57 of 1918. 

Transfer of Property Act, S. 3 —Claim to 
future rent Xs acttonahle claim, 

A claim to rent to fall duo in future is an 
actionable claim : 31 I. C. 473, Foil. 

9 [P. 1173, C. 23 

S. Varadachari, T. M, Ramaswamy 
lyangar and K. V. Bajagopal Iyengar — 
for Appellants. 

G. V. Anantakrishna lyer^ K. Bashyam 
lyangar and A% Krishnasami Iyer and 
V. Ramaswami Iyer —for Respondents. 

Phillips, J .—This is an appeal from a 
mortgage decree. The mortgage was 
executed by Defendants 1 and 2, their 
elder sister, Vengu Nachiar for 
Bs. 43,500. It is admitted that the 
whole of this amount was not paid, and 
the suit is brought for the principal 
amount of Rs. 24, 936 and interest. The 
executants are gosha ladies and at the 
time of execution Vengu Nachiar and the 
last defendant were wives of one,Udayana 
Thevar alias Delhi Batoha. The 2nd 
defendant, sister of the other two execu¬ 
tants, was living with her sisters under 
the protection of Delhi Batoha and 
subsequently married him. 

The main objection taken by the ap¬ 
pellants, Defendants 1 and 2 and the 8th 
defendant, is that the mortgage deed 
was not duly executed and attested. 
The mortgage property had been leased 
by the sisters to certain persons now re¬ 
presented by Defendants 4 and 8, of 
whom the 4th defendant has not filed an 
appeal. The contention for the appel¬ 
lants is that the mortgage deed was not 

properly attested. It purports to be 

attested by a large number of witueasea 

the executants aw 
gosha ladies It IS admitted that all the 
attesting witnesses, except two. attested 
the document without actually seeiiw 
the execution which y.rto |r ttlanA 

thA _ behind 


r. >V :,1 and 2 , via., Arulammal ad**^ 
the hnsUnd of of tte 


I 
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These two witnesses deny having wit" 
nessed the execution, but the Subordi¬ 
nate Judge has found that their evidence 
is untrue. The signature of the three 
ladies, both at the time of execution and 
at the time of registration is admitted, 
but in their statements Defendants 1 and 
2 deny proper attestation and also deny 
receipt of consideration. Arulammal 
deposes that she did sign.the document 
and that she was present at the time of 
registration as an identifying witness, 
but she denies having baen present at the 
execution. Her evidence is highly im¬ 
probable, seeing that she pretends to 
know nothing whatever about execution.# 
If that is so, it is extraordinary that she, 
a woman, should have been asked to 
attest the documents. Delhi Batcha 
also denies witnessing execution and 
puts forward as one ground for this asser¬ 
tion that the 2nd defendant was gosha 
to him. 

This is a most improbable story 
considering the relations between them 
and it is flatly contradicted by the evi¬ 
dence of P. W. 3. the Sub-Begistrar, who 
says that at the time of registration 
Arulammal and Delhi Batcha were the 
identifying witnesses of the executants. 
He also states that the male identifying 
witness, namely Delhi Batcha, must 
have been a person to whom the three 
executants were not gosha. There is no 
I’eason to disbelieve this statement , for 
it is nob essential that there should be 
two identifying witnesses ; but in this 
case the Sub-Registrar thought it advisa- 
ble bo have two witnesses and accepted 
Delhi Batcha as one of them as he was 
in a position to go behind the screen and 
identify the executants. This false state¬ 
ment of Delhi Batcha, namely that the 
2nd defendant was gosha to him throws 
a great deal of doubt on his evidence, 
which has apparently been given with a 
view to protect the executants. As against 
the evidence of P. Ws. 1 and we have 
the evidence of P- ViT. 4'^who attested the 
document outside the place where it was 
signed. Ho, however, states that three 
ladies came into a place called Gov^j 
Vilas’ in the pi^lace when Delhi Batcha 
took the mortgage deed inside the build¬ 
ing and brought it out to the witnesses 
outside, and that it then contained the 
signatures of the three sisters, Delhi 
Batcha and Arulammal- If this witness 
is believed, and the Subordinate Jwdge 


has believed him and no reason is shown 
why he should not be believed, it is sk* 
strong piece of evidence that the twO’ 
attesting witnesses, P. Ws. 1 and 2, did 
actually witness the execution. In a- 
case of this sort, it is very easy for gosha 
ladies to pretend that execution was not 
duly carried out, and if the attesting, 
witnesses can be induced to perjure 
themselves, it is difficult for the other 
side to prove satisfactorily that tho^ 
document was properly attested. It is 
therefore legitimate in estimating this- 
evidence to consider the circumstances of 
the case. The three ladies admit their 


signature, bub neither the first nor the 
second defendant (Vengu Nachiar being 
dead), is prepared to go into the \vitness- 
box and swear that they signed in the- 
absence of witnesses. They are the per¬ 
sons who have the best knowledge of 
what took place behind the screen and- 
their omission to go into the witness box. 
very strongly discredits their story. 
Delhi Batcha also states that he sent the 
document through one Karuppayi and 
asked her to get the signatures of tha^ 
three ladies. This Karuppyi has not been 
examined. On the whole, therefore, the 
statement of P. W. 4 that the signatures 
of the three executants and the two at¬ 
testing witnesses were placed on the' 
document behind the screen is sufficient 
proof that it was duly attested. 

The next point taken by the appel¬ 
lants is that the executants being gosha- 
it is essential that the plaintiff should 
prove that they knew what they were 
doing when they executed the document. 
They are not illiterate persons, as is- 
shown by their signatures, nor is there 
any evidence to show that they are m 
any way deficient in intellect, where as- 
we do have evidence that the person in 
whom they would have the utmost conU- 

dance, namely Delhi Batcha. 

tive part in the transaction, ^heie is 

also the letter. Exhibit E, 
by the three sisters on ^^-lO 190^ • 

in which they request the 
get stamps for the e^^eoution ^of 
pothecation deed for Re. 43.500. , 

facts are amply sufficient to prove that 
the executants knew what they 
ahoute when they executed t'le.doou ; 
We also have the Sub-Registrar e state^ 
ment that it was read to ^bem 
registration. It is next a-gued for th^ 
appellant., that the items of cons 
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have not been properly proved, and the 
fact that the plaintiff has not produced 
his accounts is strongly commented 
upon. The first item is a sum due upon 
a prior mortgage deed, and it is not 
disputed that the amount was due and 
would form good consideration ; but it is 
suggested that there is nothing to pro¬ 
tect the defendants from the amount 
paid being claimed again. It, however, 
appears that a suit has since been filed 
upon the mortgage deed, whose interest 
was paid off by the first item of consider 
ration, and in that suit credit has been 
given to the amount paid under the suit 
mortgage. The second item relates to an 
amount, of Es. 7,450-10*6 borrowed for 
household expenses* Exhibit, B, C, D and 
E are put forward in support of this 
amount, but the amounts of these doou* 
ments do not amount quite to Rs. 7,^50. 
On this point P. W. 2 says that the 
amounts due under Exhibits B, C and D 
are included in Es. 74o0"10"6 refer* 
red in Exhibit A, He does not 
state that the balance was not bor¬ 
rowed by him, consequently the re¬ 
cital in the document as to the pro¬ 
per amount may be accepted. The third 
item relates to Es. 3,600 paid for main¬ 
tenance out of which only Es. 1,200 is 
now claimed for receipts are produced. 

The last item relates to a sum of Rs. 
8,995-5-6 paid in cash. When P. W. 2 
was examined he did not state that a 
lesser amount had been received. He 
said that out of Rs. 8.99r)'5-6, referred to 
in Exhibit A as received in cash, only 
about Rs. 2,000 had been recovered by 
him in sovoral instalments and that 
the plaintiff did nob pay the balance. He 
thus denies the receipt of any casli at the 
time of execution, whereas we have the 
evidence of P* ^that a bag of 

money was handed to P. W. 2 and taken 
by him behind the screen. He does not 
actually know the amount of money in 

this bag and says that it was about 
Us. 7,000 and odd. This is somewhat 
vague: but inasmuch as P. W. 2 does not 
suggest any definite amount as not 
having been paid out of the total cash 
consideration this evidence, ampled with 
the recital in the document, is sufficient 

to prove the amount. 

The last point taken in ap|>aal is that 

the decree which directs that 

Ths pUiulifl wtU in first instants pTxxW 
to oxcoutu' the dooreo against 4 *d 8 

or recovery of lease amount, due by them. 


cannot be justified. Under the suit 
mortgage deed the amount of rent due 
by Defendants 4 and 8 to thb execu¬ 
tants is specifically hypothecated, and 
consequently it is urged for the Ist res¬ 
pondent that this amount can be claimed 
by him as mortgagee. It is very curious 
that Defendants 1 and 2 should have 
made common cause with the 4th defen¬ 
dant in putting forward this ground of 
appeal ; for if it succeeds Defendants 1 
and 2, unless they are colluding with the 
4th defendant, will undoubtedly be pre¬ 
judiced in that it would be necessary to 
sell a greater pjortion of the mortgaged 
property. However, they have combined 
and it remains to be considered whether 
this is a valid order. The claim for rent 
appears to come within the definition of 
'actionable claim’ as defined in S. 3 of the 
Transfer of Property Act and con¬ 
sequently a transfer of such actionable 
claim is valid : vide Chidambaram Pillai 
V. Doraisami Chetty (l). The appellants, 
however, rely, on a case reported in 
Beeves v. Pope (2) but that case was 
concerned with quite a different question 
viz., wliebher a lessee against whom a 
usufructuary mortgagee claimed arrears 
of rent could set off damages which arose 
from a breach of contract by his lessor 
and it was held that he could not, 
because these damages were not 
an interest in the land. It does not 
appear from the judgment that the Court 
of appeal held that the claim to rent 
could not be transferred; for they were 
not concerned with that question at all. 
If the claim of rent is an actionable 
claim, then it would appear that S. 109 
of the Transfer of Property Act would 
apply, under which the lessee cannot 
object to pay the arrears of the rent to 
the transferee of bis lessor. In 
this cass it was admitted that no such 
payment has been made. 


A turther point has been raised that 
notice of the transfer was not given to 
the 4th defendant in accordance with the 
provisions of S. 131. Transfer of I^perty 

Act. In the plaint it was allowed as 
follows: 


notioe han bc«o to tbe Uk iTtHTiilaiH AIm 

ting hioi 40 P4V th. 

toff. Oa iba very day of ika S 4^ 

aait bTpotbeeattoii dewi, a taSSw wm vtiUaa^ 

(U ai irTTaTir --- 

fl«U] * K, ti. as 4 « 8 i !•. i r » 

IlOU T. *03- *a S. J ^ B.tn=: 


b jp o tb ao a Uon 
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the 4th defendant asking him to pay the lease 
amount to the plaintiff. 

Ln atis970r to that* the 4th defendant 

in his written statement stated: 

The allegation in paragraph 8 of the plaint 
that a notice was given to the elder brother of 
this defendant in connexion with lease amount 
is denied. 

This reference to the elder brother is 
explained by the fact that the words 
elder brother” appeared in the original 
plaints aa^drafted and were afterwards 
struck out. So far, therefore, as this 
notice is concerned, this may be taken 
as denied by the 4th defendant, but he 
does not deny that on the day of execu- 
tion a letter w^s written to him asking 
him to pay the lease amount to the plain- 
tiff. Consequently no specific issue on 
this point was framed and the plaintiff, 
did not adduce any evidence on the 
point because it had not been denied 
in the 46h defendant’s written statement. 
This plea must also fail. 

As the appellants have failed on all 
these points, the lower Court’s decree 
must be confirmed and this appeal dis¬ 
missed with costs of the 1st respondent’s 
legal representatives. 

Madhavan Nair, J.—I entirely agree. 
On the last point argued before us I 
would add a few words. The suit is 
brought on a hypothecation debt-bond, 
by which the property which had been 
already leased to the lessees (now re¬ 
presented by Defendants 4 and 8) and the 
future rent payable by them under the 
lease have been mortgaged by the lessors 
to the present plaintiff, the 1st respon¬ 
dent. The lower Court gave a decree 
for the sale of the property as well as a 
personal decree against the lessors for the 
lease amounts due by them, i.a., rent due 
for six years next prior to the suit. 
!No objection is taken before us so far as 
the decree for the sale of the property is 
concerned ; but the learned vakil for the 
appellant argues that no decree should be 
given against the lessors for the future 
rent payable by them subsequent to the 
date'of the suit mortgage deed. The point 
for determination is whether rent which 
is to fall due in future is not transferable 
or in other words whether it is not an 
actionable claim” as defined in S. 3 of the 
Transfer of Property Act. This defini¬ 
tion was substituted by Act II of 1900 
instead of the one contained! in the old 
8. 130 of the Act. Under the old Sec- 


, MARUTHANATAGAM PIIiIjAI ;1926 

tion ** actionable claim'\j ,was defined 

thus: ^ 

Ai claim which the Civil Courts reoogaise as 
affording grounds for relief is actionable, whether 
a suit for its enforcement is or is hot aothally 
pending or likely to become necessary. 

As could naturally be * expected from 
the vague definition there was a eon- 
flic t of judicial opinion as to its exact 
scope, and so far as the question in issue 

at present is concerned, it was held in 

Shib Lai v. Azmat Ullah (3) and Arunt^' 
chalam Ghetti y.Suhramaniam Chetti (4), 
that the said definition does not included 
debts which are to fall due in future but 
it included only those which have already 
become due. Whatever doubt there may 
have been with regard to the question 
under the old S. 130 it seems clear that 
the present definition in S. 3 of the Act 
referring to ** accruing debts” includes 
also debts which are also to fall due in 
future. The definition, so far as it is 
material for the present purpose is as fol¬ 
lows : _ -. 

Actionable claim means a claim to any debt, 

other than a debt secured by mortgage of im¬ 
moveable property or hypothecation or pledge 
of movable property .... which the 
civil Courts recognise as affording grounds for re¬ 
lief, whether such debt be existent, accruing 
conditional or contingent. 

That rent to fall due in future is an 
actionable claim has also been held by 
Mr. Justice Seshagiri Aiyar in Chidam¬ 
baram V. Doraistoamiib) I agree with that 
view. In my opinion, the lower Court was 
right in giving a decree for rent also in 

this case. ,. j- 

I agree that the appeal should be dis¬ 
missed with costs. 

Appeal dismissed, 

(31 ' [1H963 18 All 265=(1896) A.W.N. SOll^ 

(4) [19071 30 Mad. 235=17 M. L. J. 87. 

(5) [1915] 31 I. C. 473. 
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Devadoss and Waller, JJ- 

S, K. Karuppan Chetti Plaintiff 
Appellant. 

V. 

Maruthanayagam Piliai and another 
—Defendants 2 and 4—Respondents. 

Letters Patent Appeal No. 36 of 1925 
Decided on 18th Feburary 1926, from 
the judgment of Odgers, J., in Secona 
Ap^teal No. 773 of 1922. 
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Llml/o^ion ‘iO —Authoriiy of agent to 

jMiy total Afiioimt .o/ bof%d auO^ority to 

pay interest due atso. 

When an ageufc is authorised to pay an 
Amount towards the total amount of the bond 
the authority extends to his .paying au amount 
towards the interest due on the bond, and it 
oannot be held that the general authority to 
pay towards the total amount of the bond is 
eoufined to paying only towards the principal. 
But where the authority is specific, that is to 
say. where the agent is authorized only to pay 
towards the principal, the agent will not be 
justified in paying towards interest within 
8. 30. [P H77 C IJ 

Balasuhrainania Mudaliar —for Appel¬ 
lant. 

Devadoss, J.—The only point in this 
Xietters Patent Appeal is whether the 
authority given to Karuppanna Pillai. 
Muthukaruppa Pillai and Arumugam 
■pillai under Ex. A was such as 
would justify their paying any amount 
towards interest due on the bond. 
The learned Judge who heard the 
-second appeal held that the authority 
did not extend to the payment of interest 
as such. The words in the Tamil docu¬ 
ment **Intha Pathirath thugaikku Neril 
Seluthumpadi." The words mean for 
paying towards the amount of the bond 
i. e., the principal and interest due on the 
bond. When an agent is authorized to 
pay an amount towards the total amount 
of the bond the authority extends to bis 
paying an amount towards ' the interest 
due on the bond, for, the - total amount 
of the bond includes principal and in¬ 
terest ; and when there is no restriction 
on the authority given to the agent that 
he should pay only towards the princi¬ 
pal it cannot be held that the general 
authority to pay towards the total amount 
of the bond is confined to paying only 
towards the principal. Where the 
authority is specific, that is to say, where 
the agent is authorized only to pay to¬ 
wards the principal, the agent will not 
be justified in paying towards interest. 
But where there is a general authority 
to pay towards the total amount of the 
bond, the authority cannot be out down 
to mean that the agent is authorized to 
pay only towards the principal and not 
towards interest. 

In this case the agents have paid cer¬ 
tain amounts towards interest and the 
payment is endorsed on the bond which 
is marked as Ex. A-1. As interest has 
been paid before the claim under the 
bond became barred* the appellant has a 


farther period of limitation under S« 20 
of the Limitation Act. The appellant'? 
suit is not, therefore, barred b^ limita¬ 
tion and he is entitled to a decree against 
Defendants 2 and 4 who are respondents 
herein. The decrees of the learned 
Judge and the District Judge are, there' 
fore, reversed and the appellant will 
have decree for the plaint amount and 
subsequent interest against Defendants 2 
and 4. A decree has already been passed 
by the District Munsif against Defendants 
1 and 3. The usual mortgage decree will 
be passed against all the defendants, i. e.. 
Defendants 1 to 4. Defendants 2 and 4 
who are respondents herein will pay to 
the appellant the costs of this appeal, 
as well as costs of the second appeal and 
appeal to the lower appellate Court. 
Time for redemption, six months. 

(On the question of the rate of subse¬ 
quent interest the Court delivered the 
following.) 

Judgrnient.—Subsequent interest will 
,be at the rate of 6 per cent, from the 
date of the decree of the District Munsif 

Decree reversed. 
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Jackson, J. 

'Bonnuswami Goundan —Appellant. 

v, 

Vellayana Roiviher and anothe} —Res¬ 
pondents. 

Appeal No. 112 of *1924, Decided on 
29th July 1926, from the appellate order 
of the Sub-J., Dindigul, D/- 7th October 
1924. in Appeal Suit No. 56 of 1924. 

Minor—Negligence of guardian cannot he 
beaded In the same suXt by guardian in which 
the negligence is committed. 

The minor cannot h© made to sufier by the 
uegligeuoe of his guardian and it is always open 
to a minor to bring a suit claiming property lost 
through the negligence of his guardian, but it 
is not open to a guardian ad litem to plead his 
own default in the same suit as that in which he 
appears. [p 1173 c.l, 2 ] 

Watrap Suhramanict Iyer —for Appel¬ 
lant. 

S. T . Srinivasagopalachati and 
Gopal^wami lyengar-iot Respondents. 

Juas^ent. Second Appeal from the 
order of the Subordinate Judge of Din¬ 
digul in A. S. No. 66 of 1924 in 1? a 

Sr *?» ti, f■ ^ 

Dwtriot Munsif of Palni » n,ioor Pobbu- 
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swami Goundan applied by his guardian 
Devakkal for a declaration that certain 
property^was not assets of hia grand¬ 
father and was not liable to attachment. 

The District Munsif ordered notice 
to the attaching decree-holder on 8—3— 
1924. On 15 -3—1924 the petitioner’s 
vakil took a further adjournment to 
1 4 1924 paying for the costs of that 

hearing. On 1—4—1924. the vakil 
failed to appear and the case adjourned 
to 8—4—1924 and again to 9—4—1924, 
when arguments were heard. On 11— 
4 1924 the case was posted for evidence 

on 26—4 1924. On that day the peti¬ 

tioner's Dindigul vakil wrote that he 
was not ready with documents and an¬ 
other vakil moved for adjournment. The 
Munsif dismissed the petition for non- 
prosecution. The petitioner appealed 
and the Subordinate J udge had dismissed 
the appeal holding that she should have 
appeared and presented her case through 
a local vakil if the vakil from Dindigul 
would not appear. Considering that she 
raised this question in March, the peti¬ 
tioner ought with due diligence to have 
had her documents by the end of April, 
and as she was employing a local vakil 
to apply for adjournment she might have 
given him the documents. 

On the merits there is no ground for 
interference nor indeed is such ground 
taken in this second appeal. On the 
contrary the appellant,the same guardian, 
now urges that the worse her behaviour 
is found to have been in the Munsif’a 
Court, the better will he her case on 
appeal. The minor whom she represents 
cannot be made to suffer by the negli¬ 
gence of his guardian and such negligence 
cannot afford 'ground for ex"parte pro¬ 
ceedings analogous to those under O. 9. 
The Court must grant adjournments 
until the minor's suit may be said to be 
properly conducted. Obviously if such a 
plea were valid a minor suing through a 
guardian would be master of the proceed¬ 
ings. He could delay the trial by laches 
of every description, and when at last 
the i^atience of the Court was exhausted 
and an adverse order was passed against 
him, he could have that order set aside 
on account of the same laches. 

Mr. W. S. Subramania Iyer • relies 
upon the ruling reported in Dada Saheb v. 
Go,ijarajaSingh{\.),iov this extraordinary 
proposition hnt it does not help him. 

(I) A. 1. R. 1925 Mad, 204' 


There one Kollapuram Gajaraj Singh had 
sued a minor Dada Saheb for possession 
of a shop. The suit was decreed ex-parte. 
The minor then brought a fresh suit for 
recovery of the property on the plea that 
the previous suit was not binding upon 
him owing to the negligence of his guar¬ 
dian. The Munsif held that the guar¬ 
dian had, the Subordinate Judge on ap¬ 
peal that he had not, been guilty of 
negligence and this Court on second 
appeal restored the Munsif's finding. It 
is always open to a minor to bring a suit 
of this oharacbor, but it is not open to a 
guardian ad litem to plead his own ^de¬ 
fault in the same suit as that in which 
he appears. I may add that^ there is 
nothing in the face of this record to- 
warrant a conclusive presumption thafr 
the guardian has been guilty of such 
negligence as would justify the minor in 
repudiating the decree. Suppose for in¬ 
stance that as a matter of fact there are 
no relevant documents and the guardian- 
in applying for an adjournment was 
merely clutching at a last resource and 
playing for time. Such questions of 
fact must be decided in the appropriate 
proceeding. 

The appeal is dismissed with costs two 
sets. 

Appeal dismissed. 
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Phillips and Madhavan Nair, JJ* 

M. Krishna Pattat —Petitioner--Ap- 
pellant. 

v. 


K. Seetharama Pattai Respondent. 

Appeal No. 120 of 1923, Decided on 
11th March 1926, from the appellate 
order of the Sub'J., South Malabar, m 
Appeal Suit No. 38 of 1923. 

{a) Limitation Act, Art. 182 {5)—Ste^in^ 
aid^Decree-holdeds application objecting ^ojuag 
ment—Debtor's application to record satisfaction^ 


not. 

A statement by the decree-holder objecting 
the judgment-debtor's application to record 
tisfaotion of the decree is not a step-in-aid of 
icution ; A. I. R. 1922 Mad. 79, Foil ; 37 Bom, 
Dzss. from : {Case late considered). 


(6) Limltatton Act, Art. 182 { 5 )~~Step‘in-atd. 

An application to be a step-in-aid of execution 
Qusb be one in furtherance of e^ceoution pro 
^edings. . L IJ 
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^ (c) TjlmUaHoft- Act^ Art. 182 (5)— JjUnliatlon 
Is to be ccmiputed froi>i date of applying for step' 
fn-aid. 

The date of applj’iiig to the Court asking it to 
take some step*iQ-aid of oxooutiou of the decree 
or order is to be taken as the date from which 
the period of limitation should be computed and 
not the date of the petitioner s taking some stop- 
iu-aid of eicecutiou, [P 1180 Cl] 

K. P. Raviahrlshna Aiyat —’for Appel¬ 
lants. 

K. R, Narayana Aiyai —for Respon¬ 
dent. 

Judgment. —This is an appeal against 
an otder of the Subordinate Judge of 
South Malabar at Caliout who, reversing 
the order of the District Munsif, held 
that the decree-holder appellant's appli¬ 
cation to transfer the decree in O. S. 
No. 226 of 1916 from the Alatur District 
Munaif’s Court to the District Munsif's 
Court of Vaiyitri for execution was 
barred by limitation. A prior petition 
for execution, E. P. No 458 of 1919, had 
been presented on the 4th of July 1918. 
In the course of that petition an applica¬ 
tion was put in by the judgment-debtor 
to record satisfaction of the decree on the 
1st of August 1919. A statement was 
then liled by the appellant on the I8th 
of August 1919 praying that the judg- 
njent-debtor’s petition to record satis¬ 
faction of the decree should be dismissed. 
The present application for transfer was 
made on the 26th of August 1922. If 
time is calculated from the date of E. P. 
No. 408 of 1919 it is admitted that the 
present application is barred by time ; 
but it was contended before the Subordi¬ 
nate Judge that the written statement of 
objections filed on the 18th of August 
1919 should be taken as *‘a step-in-aid of 
execution*’ under Art. 182 (5) of the 
Limitation Act and that if time is calcu¬ 
lated from the date the present applica¬ 
tion is not barred. In Kuppuswavii 
Chettiar v. Rajagopalct Aiyar (l) it was 
hold that a statement tiled by a decree- 
holder objecting to tho judgment-debtor’s 
application to enter up satisfaction of the 
decree is not a step-iti"aid of execution. 
Relying on that deoisiou tlio learned 
Subordinate Judge overruled the aijpel- 
lant’s contention and dismissed his 
petition. 

The same contention has again been 
pressed before us ; and tho learned vakil 
for tho appellant has tried to distinguish 
tj^e oa'^ 0 _in_ 0}.ettiar y, 

(1)” a’, i. R. 1922 7“ 4 > Ma.h niil. 


Rajagopala Aiyaj' (l) on the ground that 
there was no pending execution applica” 
tion in that case, arguing krom this facf» 
that if there was a pending application 
in that case the learned Judges would 
have arrived at a different conclusion. 
He has also argued on the authority of 
various decisions that a statement of 
objections filed by the decree-holder in 
circumstances like the present should 
be held to be a step-in-aid of execution 
under Art. 182 (5) of the Limitation 
Act. 

The facts of the case in Kuppustoami 
Chettiar v. Rajagopala Aiyar (\), were aa 
follows: 

The decree was dated the 2Rd May 1916 and 
the od 13' prior execution petition presented by 
the appellant'decree'hoidcr was dismissed on the 
7th of September 19lC. Admittedly the execu¬ 
tion petition out of which the appeal arose was 
presented out of time, but it was siid, as in the 
present case, that prior to the application for 
execution the judgment-debtor had put in a 
petition for entering up satisfaction of the decree 
and that in connexion therewith the decree- 
holder had filed a counter-statement denying 
the receipt of money and praying that the 
petition should be dismissed. It was contended 
that the application to reject the petition to 
record satisfaction of the decree was a step-in-aid 
of execution, but this contention w’as overruled. 
In the course of his judgment, Ayling. J. (who 
delivered the leading judgment) stated thus: 

The Art. 182 (5) classes together an application 
for e.Kecution and an application to take som^ 
step-in-aid of execution and the latter words 
appear to be intended to cover aii application, 
which is not au initial application for execution, 
but is au application to take some step to advance 
an execution proceeding, which is already pend- 
tiig, c. g.. application to bring to sale properties 
already under attachment (p. 4C9).But what¬ 

ever case may be made out for aii application 
mado in connexion with a pending execution 
petition as one for taking a step-in-aid or fur¬ 
therance of it, an application made at a time* 
when no execution petition is pending stands on 
au obviously difiereut footing. 


xi> uiLgucu uuau 


from these extracts: (1) that au appli¬ 
cation to be a 8tep-in-aid of execution, 
should be one made in pending execution 
application; and (2} that if there was a. 
pending execution application in tha% 
case as in the one before us, then the 
learned Judges would have certainly held 
that the statement of objections filed by 
the decree-holder to the recording of 
satisfaction would be a step-ia-aid of 
execution. As regards the firs* ooncln- 
sion sought to be deduced from tb» 
judgment, no doubt the decision in »-f« 

guTx^u\imi ^ixicken v. 
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hpn (2^ supports the appellant’s conten¬ 
tion ; but it is not necessary to discuss 
the correctness of that conclusion in 
this case as admittedly here there is a 
pending execution application. If we 
really had to decide the question we 
should hesitate to accept this decision 
without further consideration of the 
matter in the light of all the decided 
cases of our Court which have not been 
referred to in Kuppuswami Ghettiar v. 
Rajagopala Aiyar (1). It seems to us 
that the remarks referred to were made 
by the learned Judge only to distinguish 
those oases, wherein questions of a 
■similar nature arose in connexion with 
pending execution applications. As re¬ 
gards the second conclusion sought to be 
deduced from that judgment, we have no 
doubt that the appellant’s contention 
cannot be accepted because the learned 
Judge’s decision is based upon an inter¬ 
pretation of the decree-holder’s objection 
petition in view of what he considers 
should be the meaning of the expression 
“applying to take some step-in-aid of 
execution,” for the learned Judges state 

at p. 470 : 

Tds paiition. Ex. E, may tend to prevent the 
Court placing an obstacle in the way of future 
execution of the decree, but it does not ask the 
Court to take any step-in-aid of execution ; 
Supposing it tc be successful, execution of the 
decree is no farther advanced than it was before 
the petition was presented. 

This shows that even if there was a 
pending execution application, the learned 
Judge would have come precisely to the 
same conclusion because in his view the 
decree-holder did not by filing his objec- 
“tion statement ask the Oourt to take any 
step-in-aid of execution. We respectfully 
accept this view. According to the third 
column of Art, 182 (5) of the Limitation 
Act, time for execution is to be calculated 
from 

the date of applying in accordance with law to 
the proper Court for.execution, or to take some 
Btcp-in-aid of execution of the decree or order. 

The latter part of this clause specifies 
the date of applying to the Oourt asking 
it to take same step-in-aid of execution 
of the decree or order as the date from 
which the period of limitation should be 
computed and not the date of the peti¬ 
tioner’s taking some step-in-aid of execu¬ 
tion, If this distinction is well kept in 
mind, mr»;h of the diversity of the views 
Among the various High Courts as regards 
Ahe meaning of the expression “applying 

W) a 7 i.^TiO^b^Mad’ ’7bF. 


to take some step-in-aid of execution” 
can easily be explained. As pointed out 
by Oldfield, J., in Rangachariar v. Suhra’ 
mania Chetti (3): 

It is material that the starting point under 
Art. 182, Sch. I of the Limitation Act is not the 
taking of a step-in-aid of execution, but the. 
application to take such a step. 

In the same judgment Seshagiri Aiyar, 
J., refers to the same matter thus: 

Two things are essential. There must be an 
application and that application must ask the 

Court to take a step-in-aid of execution.The 

fact that a party took some steps would not be 
enough. 

The distinction we are referring-* to is 
nowhere better pointed out than in 
Raghunundan Misser v. Kallydut Misser 
(4). In that case the learned Judges 
were considering whether an application 
by a decree-holder for leave to bid at a 
sale in execution of the decree is a step- 
in-aid of execution within the meaning 

of the Limitation Act (XV of 1877), Soh. 
II, Art. 179 (corresponding to Art. 182 of 
the present Limitation Act). In coming 
to the conclusion that it is not such a 

step the learned Judges state: ^ 

• We do not think an application of this kind is 
an application seeking the action of the Court in 
execution of a decree. It may be in one sen^ a 
step-in-aid of execution of the decree, but it is 
not a step by the Court. Before a judgment- 
debtor can get any benefit he must show that he 
asks the Court to take some step-in-aid of execu¬ 
tion. A step taken by the judgment-debtor him¬ 
self is not sufficient. 

This case has been followed in Kuppu- 
swami Ghettiat v. Rajagopala Aiyav^ (1}» 
If this distinction is borne in mind, it is 
obvious that a statement of objections 
filed by the decree-holder objecting to 
the recording of satisfaction cannot in 
any way be considered to be a step-in-aia| 
of execution. By filing the stat^enti 
the decree-holder does not ask the Court 
to takp any step-in-aid of execution. In 
the words of Ayling, J.. in Kuppuswamt 
Ghettiar v. Rajagopala Aiyar (1): 

Supposing it to be successful, execution J* 
decree is no further advanced than it was before 
the petition was presented. 

We will now discuss the cases referred 
to by the learned vakils on both sides. 

In Kewal Ram v. Khadim Hussatn (o; 
it was held that : . ^ 

An application by a decree-holder pra/iog tbac 
the objections taken by the judgment-debtor to 
the sale of property belonging to him in executi 
of the decree should be disallowed and the 

be confirmed is an application from the date of 

which the period of limitati on for a s ubsequent 

(3) [1920] 12 L. W. 9=58 I. C. 536. 

(4) [1896J 23 Cal. 690. 

(5) [1883] 5 All. 676=(1883) A. W. N. 11^. 
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application for execution of the decree may be 
computed. 

This judgment simply records this 
opinion and does not contain any dis¬ 
cussion of the question. It is conceded 
that the decision in Kuppusxoami Chettiar 
V. Rajagopala Aiyar (l) is opposed to 
this view. This decision was followed 
by the Allahabad High Court in Shugan 
Gkand v. Ramjas (6). In Tdmiz-un'nissa 
Ribi V. Najju Khan (7), brought to our 
notice, it was held that an application to 
the Court executing a decree asking that 
certain objections to the execution of the 
decree be rejected is a step-in-aid of 
execution within the meaning of Art. 182 
(5) of the First Schedule of the Limi¬ 
tation Act. Here also the judgment does 
not contain any discussion of the ques¬ 
tion, In Langtu Pande v, Baijnath 
Satan Pande (8) it was held that the 
mere filing of an answer by the decree- 
holder resisting an application of a decla¬ 
ration of insolvency filed by the judgment- 
debtor cannot be deemed to be an appli¬ 
cation to take a step-in-aid of execution 
within the meaning of Art. 179. This 
view is opposed to the earlier and later 
decisions of the same Court. 

In Umesk GKunder Dutt v. Soo7ider 
Narain Deo (9) it was held that the 
appearance of a decree-holder by his 
pleader to oppose an application made 
by the judgment-debtor to sot aside a sale 
in execution of the decree is not an appli¬ 
cation within the meaning of Art. 179 of 
Sob. II of the Limitation Act to take a 
step-in-aid of execution. The learned 
Judges stated that: 

The applioatiou contemplated by that article 
of the Limitatton Act is au application to get 
some order of the Court in furtherance of the 
execution of the decree. The appearance of 
the pleader cannot be regarded as such an 
applioation. 

The decisions in Rghunandan Pershad 
V. Bkugoo Ball (lO) ani Raghunandan 
Misser v, Kallydut Misser (4) also take a 
similar view of Art. 179, Soh. II of the 
Limitation Act. These oases have been 
followed in Knppnsioami Chettiar v. 
Rajagopala Aiyar (l) as regards the 
interpretation of the article in question : 
see also Troylohya Nath Bose v. Jyoti 

(6) [1910] 5 I. 0. *192. 

(7) [1918] 40 All. 608=48 I. C. 88=1G A, L. J. 

704. 

(S) [1906] 28 All, 387=3 A. UJ. 143=(1906) 

, A. W, N, 64. 

(9) [1889] 16 Cal. 747, 

(10) H1890J 17 Oat 208, 


PrakasK Nandi (ll). On the facts, the- 
decision in Gobind Pershad v. Rung Lai 
(12) can be distinguished. In that case- 
it was held that an application by a 
decree-holder, praying that a petition of 
the judgment-debtor to set aside the aalo 
of property belonging to him should be 
rejected and the sale be confirmed is an 
application falling within the meaning 
of Art. 179 (4) of Sch. II of the Limi¬ 
tation Act of 1877, The facts of the case 
show that after the sale was confirmed 
the judgment-debtor applied for a review 
of the order confirming the sale and the 
review was granted in spite of the objec¬ 
tions of the decree-holder who appeared 
and opposed it. Subsequently the decree- 
holder put in an application praying that 
the judgment-debtor’s application to set 
aside the sale might be rejected at the 
same time applying for confirmation of 
the sale. In view of the ** review order ” 
that was passed against the decree- 
holder, we are inclined to think that 
the decree-holder's application was in 
furtherance of execution proceedings. 
The decision in Kedar Nath Dey Roy v. 
Lakhi Kania Dey (13) is also distinguish¬ 
able, In that case the judgment-debtor 
raised objections to the delivery of pos- 
^ssion by the Commissioner and the 

Court found it necessary to determine the 
standard of measurement and for that 
purpose to take evidence in the matter. 
An applioation was then made by the 
decree-holder for summoning witnesses. 
It was held that this was a step-in-aid 
of execution within the meaning of 
Art* 182 (5)» 

It is clear from the facts that 
in the opinion of the Court execution 
could not proceed without determining 
the standard of measurement. In this 
view the application to tile a list of 
witnesses may be deemed to be a step-in¬ 
aid of execution. The learned Judges in 
arriving at this conclusion follow the 
prior decisions of their Court already 
referred to. In Brojendra Kish ore v 
Dll Mahmud Sarkar (14). when the 
decree-holder applied for exeoalion of 
his decree the judgment-debtor put in 
an objection to its execution. Both the 
parties having been directed by thn 
C ourt to adduce evidence fn support of 

(11) [1903] 30 Cal 70l=8~a W V •.7-* 

(12) f 18Vm 21 Cal. 23. Kl. 

[191S] C. W. N. iom=u I. c. eot. 
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their respective eases, the decree-holder 
filed a list of witnesses and intimated to 
the Court that he was ready to proceed 
with his case. The Court held that the 
filing of the list of witnesses and intimat¬ 
ing to the Court that he was ready to 
proceed with the case implied an ap¬ 
plication on the part of the decree- 
holder to the Court to take the evidence 
which he was prepared to adduce and 
repel the objection taken by the judg¬ 
ment-debtor and in effect this should 
be taken to be an application to the 
Court, to take some step'in-aid of execu¬ 
tion. This decision to some extent sup¬ 
ports the appellant. Excepting this 
decision the Calcutta High Court has 
taken a view consistently opposed to the 
contentions of the appellant. 

The Bombay oases relied upon by the 
appellant need not be discussed in detail. 
The latest decision of that Court is re¬ 
ported in L/axmirctm T/allubhai v. Bala~ 
shankar Yeiiiram (15) in which it was 
held that an appeal against an order 
adjudging the judgment-debtor an insol¬ 
vent was a step-in-aid of execution. This 
has been expressly dissented from in 
KtippuswaTiii Chettiar v. Itajaqopala 
Aiyar (l). In Seskadasacliarya w.Bhima- 
ckarya (16) an application filed by the 
decree-holder for e:Ctension of time to 
produce an extract from the Collector s 
record ordered by the Court to be filed 
within a particular date but which was 
not so filed was held to be a step-in-aid 
of execution. With all deference to the 
learned Judges, we cannot accept^ this 
conclusion or the reasoning on which it 
is based. 

Thus far we have discussed the deci¬ 
sions of the other Courts brought to our 
notice. Our o^n High Court has always 
held the position that an application 
to be a step-in-aid of execution must bo 
one in furtboranco of execution proceed¬ 
ings. Vv'e have already indicated the 
interpretation put upon the article by 
the learned Judges in Bangachariar v, 
Suhra-inaiii Chettiin). Having reference 
to the facts of the case, the decision in 
Kztvhi v. Seshagiri (17) does not really 
help the appellant. In that case it was 
held that an application by a judgment* 

(15) ”[T9f4y39“"EoinT20 =*‘261:. O. 262 = 16 

B. L. R. G12. ^ 

(16) [1912] 37 Bora. 317 = 17 I. C. 969 — 14 

Bom. L.R. 1204. 

(17) [1882] 5 Mad. 141. 


debtor to the Court which passed a 
decree for a certificate and thereupon to 
execute the decree by attaching the land, 
is a step-in-aid of execution within the 
moaning of Art. 179.(4), Innes, J,* 

pointed out that : , 

the production of the copy of the register 
was a necessary preliminary to execution and 
the application made by the decree-holder to 
the Subordinate Judge's Court would enable him 
to obtain it. 

In this view the application was one in 
furtherance of execution proceedings 
and was a step-in-aid of execution. 

The decision in Abdul Kader Roivther- 
V. Krishuan Malaval Nail' (l8) no doubt 
supports the appellant. There it ^as 
held that an application by a decree- 
holder for an adjournment to enable him 
to adduce further evidence was a step- 
in-aid of execution. We may point out 
that Ayling, J.. in Masilamani Mudaliar 
V. Sethusami Aiyar (19) found it impos¬ 
sible to concur with this view. The 
latest decision of our own Oourt is the 
one in Balaguruswami Naicken v. Gicru- 
swami Naicken (2) already referred to 
in another connexion. The facts of the 


ise are as follows : . 

A mortgage decree in favour of the plamtins. 
as passed on the 14th of September 1916, and 
1 execution application was filed on the 25tn 
[ September 1917. It was dismissed on 
?th of October 1918. The application that 
ive rise to the appeal was dated the 9th ot 
[arch 1923. A certain sum of money in ^ourt 
as paid to the decree-holder by order, dated 
ae 31sc of March 1920, and a o^eyne was ao- 
jally issued on the 1st of April 1920. The 
loney in Court had been paid by a niortgagee 
I the ioint-debfcor who had been directed to pav 
ff the decree amount. The decree-holder 
died to save his application from the bar oi . 
mitation on the date of the order for payment 
> him of the money in Oourt. 

The learned Judges held that the ap- 

lication of the decree-holder is not a 
fcep-in-aid of execution. They base their 
ecision on two grounds : (l) that m the 
iroumstances of the case an application 
or an order for payment out by the 
lourt is not a step-in-aid of execution, 
nd (2) that as there was no 
xecution application the order re i 
pon could not be considered to be a 
tep-in-aid of execution. As regards the 
atter ground, we have already expressG 
nr opinion. It is not necessary to 


• « 
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deoUion, if correct, certainly supports 
■the view that the application we have 
'got to deal with in the present case is 
not a step'in-aid of the execution. If 
we hold that the application in that case 
amounts to a step-in-aid of execution our 
opinion cannot help the appellant be¬ 
cause as we have already pointed out 
his objection application cannot in any 
sense be deemed to be one in furtherance 
of execution proceedings, ^ 

The cases examined above show that 
there has been much diversity of opinion 
as regards the interpretation of the ex¬ 
pression “ applying to take some step-in- 
aid of execution.*' In our opinion, the 
decision in Kuppusxoa'mi Chettiar v. 
Rajagopala, Aiyar (l) interprets that 
expression correctly, and the weight of 
authority is in support of that interpre¬ 
tation. That decision must govern the 
present case. In this view the filing of 

I statement by the decree-holder in this 
case objecting to the judgment-debtor's 
application to record satisfaction of the 
decree is not a step-in-aid of execution 
and cannot therefore save his last ap¬ 
plication from being barred by limita¬ 
tion, We therefore dismiss this appeal 
with costs. 

A ppeal dismissed. 
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PniLLTPS AND Madhavan Nair. dj, 

{Katraqadda) Ramayya and anothe 
Defendants—Appellants. 

V. 

Katragadda Rapayya Plaintiff Res¬ 
pondent. 

Appeal No. 294 of 1925. Decided on 
lOth Mxroh 1920, from the order of^ the 
5ub'J. Bipatla. D/- 27th July l92o, m 
0. S. No. 92 of 1923. 

Civil P. C., Sch. 2. Aira. 17 1^ 4 

igre^m^nt to refvr ^ 

aQvttem^tf ufulvr Para. 1< (D —ca 
%ot f'nodtfv Oie ref'^rence hu adding thaf <n ease 
'/ dt'ferenrei ammg arbliratcrs, opinion oj 
najority will prevail. 

Whotia rof^rcnco is to 

.rbitrator-tho »w.rd is “j 557 

smourred iu by them all . .jj 

Whar« partiei to r.for . 

o 3 »rbitr»tor8 .nd ona o( th.m «l«i ““ 

«a* ondo, Par.. 17 (U. 

hang« lh« origloal agre^meul b#lw^» parU#« 


and order that in case of disagreement among 
arbitrators the.opinion of the majority should 
P^e^ail. [P. 1184. C. 1 & 2l 

Gh. Raghava Rao —for Appellants. 

B. Somayya, for Ganti BakshmanncL'''"" 
for Respondent. 

Judgment. —The parties in this case 
referred their disputes to the arbitration 
of three named arbitrators. One of them, 
the plaintiff, then applied to the Court 
under paragraph 17 (l) of the Second 
Schedule to the Civil Procedure Code to 
have the agreement filed in Court. This 
has been done and under paragraph (4) 
an order of reference has been made, but 
the Court added a further direction that 
in case of disagreement among the arbi¬ 
trators the opinion of the majority should 
prevail. The appellants contend that 

such an order is illegal because it is in¬ 
consistent with the apreement to refer to 
arbitration. It is well settled that when 
a reference is made to two or more arbi-| 
trators the award is not valid unless it iaj 
concurred in by them all. This was laid 
down in United Kingdom Mutual Steam¬ 
ship Assurance Association v. Houston 
and Co. (ij and was assumed in 
Cameron v. Cuddy (2). It is also 
laid down in Baboo Surubjeet Narain 
SJngh V. Baboo Gouree Pershad Narain 
Singh (3); In the matter of Jungtee 
Ram V. Ratn lleet Sahoy (4); and Nem 
Roy V. Bharat Hoys (5). U is true that 
in these oases one or more of the arbitra¬ 
tors did not sign the .award and on that 
ground it was held not to be valid, but 
the reason given for such a conclusion is 
that all the arbitrators had not con¬ 
curred in the award. Prima facie there¬ 
fore the order of the Subordinate Judge 
would apj>oar to be inconsistent with the 
reference to three named arbitrators 
It u, however, oontentod for tho’roa- 
pondent on the authority of n^i 
PaUih'nxrama Cketti \ ^ 

c\.tu Id that th„ order is gc^ 
w.sacasein which the .gr*«a,e'Bt ^ 
bled in Uourt and one of the arbitrator 
refused to aou Tha District J^d« 
.ppointed .Dother .rburato, under th! 

provisions of p,r.gr»ph 6 ol the Seoemd 

Sehciule e nd it »es Held the, thi.^SSf 

(i» iiHsbj I g. B. 

' i! tW'^ 

T . R ana. 
w, R 4?. 

W. R IM. 

U8M1 IT MaA. «sr 
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was valid. It was ‘argued that under 
paragraph 19 all the provisions of the 
Second Schedule are made applicable to 
proceedings on reference out of Gourt 
which is afterwards filed in Gourt and 
that consequently, when such a reference 
is filed in Court the parties must be deem¬ 
ed to submit to all the rules and procedure 
prescribed in the Second Schedule. It 
was there held that the words in para¬ 
graph 19 “ so far as they are consistent 
with any agreement filed ” do not mean 
that the agreement must contain in- 
every case an express provision as to 
what ought to be done if any arbitrator 
is unwilling to act and that the reasona¬ 
ble construction is that the action of the 
Judge should not be inconsistent with 
the agreement if it contains any special 
provision on the subject. The argument 
in support of this was that the order of 
reference made in a suit pending should 
nob prove abortive but result in an 
award according to the original intention 
of the parties and it was consequently 
held that the provisions of the Civil 
Procedure Code relating to arbitration 
must be taken to be intended by the 
parties to the agrement to apply and 
that this order was not inconsistent with 
the terms of the agreement. 

Whether that decision is correct on its 
facts it is nob necessary to express any 
opinion ; for the question must be deci¬ 
ded in this case on whether the order 
appealed against is inconsistent with the 
agreeoQSiit of tho parties# If it is under 
stood, as it must be. that a reference to 
three arbitrators implies an agreement 
to be bound by the decision of all the 
three and nob merely of a majority, then 
this order is inconsistent with the agree¬ 
ment. If all the parties had agreed to 
file the reference in Court, it can possi¬ 
bly be argued that they did so with full 
knowledge of the provisions of the Code 
and with the intention that these provi¬ 
sions should be applied bo their arbi¬ 
tration ; when, however, only one of the 
parties applies and drags the others to 
Oourt DO such presumption can be 
drawn, and when an order is made in¬ 
consistent with the original agreement, 
such an order is not valid. In the pres- 
■ent case the defendants agreed to abide 
by the concurrent award of thpree persons 
iaud consequently there can be no pre- 
isumpbion of an agreement to abide by the 
^opinion of a'mere majority. This order 


therefore, directing that the opinion of • 
the majority shall prevail appears to be ■ 
inconsistent with the original agree- = 
menb and consequently the provisions of^ 
paragraph 4 under which the order has 
been made cannot be applied in the pres¬ 
ent case. 

The appeal is, therefore, allowed and 
the order that the opinion of the major- 
ity shall prevail must be struck out of 
the order of reference. The respondent 
will pay the appellants costs of thi^ 
appeal. 

Appe-Cbl allowed. 
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Ramesam and Venkatasubba Bag, J«F 
MandcuoilU Seetharamamma and 

oi/ter—Defendants—Appellants. 


V. 


■Plaintiff 


Attivilli Suryanarayana - 
■espondent. 

Second Appeal No. 708 of 1923, Deeid 
i on 26th April 1926, from the decree of 
10 Dist. J., Vizagapatam, 26bh Sep- 

,mber 1922, in A. S. No. 408 of 1320. 

^ Hindu Law-Adoption-" Express aut^- 
ty " meaning of—Process o f (^option bv 9^^ 
xd taking begun In lifetime of (^c^ting 
ither—Authority to widow can be implied. 

The phrase “express authority of t**® , 

, often used in decisions means nothing more 

,an an affirmative indication enabling the 
idow to adopt, which can be traced to the 
ind ot the husband. 

The word “ express is not used in 

^ to the word “ implied and an authority 

m be implied from the facts of a particular 

In all cases where the process of ^dopMon 
.s begun by a giving and taking in the life 
me of the adopting father, there is a ol^r 

idication of his desire and no 
needed to enable the widow ‘o f °pt 

Lould be necessarily implied 0 f gi 

le adoptive father. [P* USS. G. 1, aj 

A (6) Hindu Law — Adoption —Bop taken 
zTural father to adopting fi^tlier^erms selO^ 
Zy flxed-Adopttng father dying In the 

earCtlL-Authority^ can be 

miam may be performed suhsequently. 

Where the adoptee living with his 

,ther was taken to the bet- 

ew to his being adopted. Letters pj 

een adopting father ^^‘"ontemplated 

le boy and in respect of the conm ^ 

cloption all the terms were settled. A 

ous day was chosen and tke- 

r a particular day. In the meai-cime 
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adeptlog father died. The ceremony of adoption 
was performed subsequently. 

Held that the only reasonable inference is 
that the husband gave his consent to his widow 
making the adoption and that the secular act of 
giving and taking the boy having been complet* 
ed in the lifetime of the husband, the religious 
act of datta homam essential to complete the 
adoption may be performed subsequent to his 
deith. [P 1186 O 1, 2. P 1187 C 1] 

Q, Dakshmanna and A, Satyanarayana 
—for Appellants. 

B. Satyanarayana and C. Bama Bao — 
for Bespondent. 

Ramesatn, J.—I have had the advant* 

age of perusing the judgment of my 
brother Venkatasubba Bao, J. 1 will 
add a few reasons for agreeing with it. 
In the first place I agree with him in 
thinking that the phrase “ express autho¬ 
rity of the husband ” so often used in 
decisions means nothing more than an 
affirmative indication enabling the 
widow to adopt, which can be traced to 
the mind of the husband. The word 
“ express ” is used in opposition to the 
state of the law in Bombay where non- 
forbidding of adoption by the widow is 
taken as equivalent to authorisation. In 
Sri Virada Pratapa Bayhunada Deo v. 
jSn Brozo Kishoro Patta Deo (J) we have 
got the words express authority ” in 
two places at page 77, and at page 78 
“ express permission. " The Judicial 
Committee then referred to Justice Hol¬ 
loway’s opinion in the Ramnad case and 
to the manner in which it was dealt with 
by the Judicial Committee, They said :• 

It pointed out that on the question—who are 
the kinsmen whose assent will supply thu want 
of a positive permission from the husband, 
cot. 

Thus it is clear that the word ’* ex¬ 
press " is not used in opi>osition to the 
word ** implied ” and an authority can 
be implied from the facts of a particular 
case. In Subharayar v. Suhhammal ( 2 ) 

their Lordships say : 

lu the circumstaio'e!* of the ease the dirrc- 
tlou in the will most cU srly implied that datta 
homam should precede the upanayanam. 

Secondly, there are two essentials re¬ 
quisite for the validity of an adoption 
( 1 ) giving and taking ('i), datta homam 
(only in certain oasesj Where only the 
giving and taking is complete hut the 
ease is one which requires datta homam, 
it may be said that process of adoption 
has befiun hut is not completed until 

I Mad. &.* S I A. 154 . R. 

8ar. 68S tP. C K 

OD [IW8J 11 Mad 4tfT. 

1936 M/U9 A 150 


datta homam is performed. In such 
cases it has been held that the datta 
homam may be performed later on even 
if both the natural parents of the boy 
are dead. Venkata v. Subhadra (3). Ifc 
is true that in the ceremony of datta 
homam there is always a formal giving 
and taking even if previously there had 
been an informal giving and taking and 
because of this Mr. Satyanarayana con¬ 
tends for the respondent that the first 
giving and taking is nothing and the 
second giving and taking- is everything 
and it cannot be said that the process of 
adoption has begun, for, he asks, if the 
first giving and taking has any signi¬ 
ficance why should it be repeated in the 
datta homam ceremony ? The reply to 
this argument is that the repetition is a 
purely formal matter and if the giving 
and taking in the course of datta homam 
is the only real giving and taking, it 
could not be held that the datta homam 
can be performed by a relation after the 
death of both the parents as has been 
held in Venkata v. Sulhadia (3). for an 
orphan cannot be given away. 


4. V b&aCAOl 


the process of adoption has begun by a 
giving and taking in the lifetime of the 
adopting father there is a clear indication 
of his desire and no further authority is 
needed to enable the widow to adopt. 
It should be necessarily implied in such 
taking by the adoptive father. In tha 
practical application of this rule no 
doubt some oautijn will have to be 
observed. There ma> be cases where a boy 
is brought merely for trial, that ie, kept 
on probation. It cannot be said in aooh 
oases there is a complete giving and tak¬ 
ing on account of the temjiorary parting 
of tl.e iwrent’s custody. But where it 
has been settled that the boy should be 
adopted and his custody has been parted 
with by the parents finally and a date m 
fixtHi for the datta homam oeremooy aad 

a few days before that the adoiAisie 
father dies by a sedden attack of 

other diseaM aad nothing bae >-^ 

after the bringing of the boy ta'XZ. 
that the adoptive father has ekutZi 
attitude towards the l»oy. aatfc §27 
atilute a oogent indioetiow a| k ' 
bands wtabes whieb —rtli 
to adof*. It i, ^ y w ado^ 

•ot raaeed ia the Oourta 

•i-iwof 

a u«i»j I M.4.MK 
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also, there was no issue bub on the 
ground that all the tacbs were known 
and there was no prejudice, their Lord- 
ships affirmed the decree on the ground 
of a baking and accepbauce at a different 
date from that found by the‘ lower 
Court. In the present case the facts 
were pleaded in the written statement 
and found by the Courts below. 

I agree with the order proposed by my 
learned brother. The memo of objection 
is dismissed. No order as to costs. 

Venkatasubba Rao, J. —The plain¬ 
tiff is the daughter’s son of one Kurma- 
nadham,deceased and he files the suit for 
a declaration that the 2ad defendant has 
nob been validly adopted by the Ist de¬ 
fendant, the widow of Kurmanadham. 
The defendants relied upon oral autho¬ 
rity said bo have been given by Kurma¬ 
nadham some four hours previous to his 
death on the lOth of June 1916. Both 
the lower Courts have disbelieved the 
specific case set up and have allowed the 
plaintiff’s claim. This is a finding of 
fact and we cannot interfere with it in 
second appeal. On behalf of the defen¬ 
dants, however, the case has been pre¬ 
sented to us from a somewhat different 
standpoint. In regard bo the facts upon 
which depends the question of law raised 
there is no dispute. The 2nd defendant 
was living with his natural father at 
Ooeanada and Kurmanadham was a 
resident of Anakapalli. On the Ist June 
1916, the boy was taken from Ooeanada 
to Anakapalli with 'a view to his being 
adopted. Three letters passed between 
Kurmanadham and the father of the boy 
between the 2nd and the 7bh June 1916. 
which show that in respeet of the con¬ 
templated adoption all the terms were 
settled. An auspicious day was 
and the adoption was fixed for the I6bh 
of June 1916. Unfortunately, in the 
meantime on the lObh of June, Kurmi- 
nadham died. The ceremony of adoption 
was performed on the 24bh of June, the 
boy was formally given and taken and 
there was also the performance of dabba 


homam. ^ . v • 

These facts are clearly set forth in cne 

written statement of the defendants and 
are found to be true by the learned Dis¬ 
trict Judge. We are not therefore called 
on to deal with the evidence in the case 
the only question to be decided being 
what is the lepal effect of the facts found 
Mr. Lakshmanna. the learned vakil for 


the defendants, pubs his case in two ways. 
Ha says first, from the facts found, the 
husband’s oonsenb to his wife making,the 
adoption may be implied. Secondly® 
that the secular act of giving and taking 
the boy having been completed in the 
lifetime of the husband, the religious act 
of dabba homam essential to complete 
the adoption may be performed subse¬ 
quent to his death. 

If either of these contentions is ao- 
cepbed, the appeal must be allowed and 
in my opinion both these propositions 

are sound. 

In regard to the first contention, the 
question resolves itself into this Can a 
husband’s consent or authority be implied 
from his conduct ? If in law it can be 
implied, the facts of the present case lead 
almost to an irresistible conclusion that 
the wife did have the necessary autho¬ 
rity. While the law says that the widow- 
must have her husband’s consent, it does 
not restrict the manner in which that 
consent may be given. Whether 
wfts giv 0 u is ft qu03fciou of faob and I fail 
to see why it cannot be implied from 
conduct. The plaintiff’s learned vakil 
points out that what is recognized in the, 
decisions is the husband’s express con¬ 
sent.” It is undoubtedly true that in 
the decisions of the highest aubhontyj 
the expression used is express consent. 
But what does that expression mean ? 
In the leading case on the subject, OoUeo' 
tor of Madura v. Muthuramalinga SMu- 
pathi (4), the Privy Council point out 
how the various schools in India, accept¬ 
ing the same text as their authority, have 
developed different rules of law in 
to the widow's power of adoption. Their 


Drdships observe : 

All the schools accept as authoritative the 
tb of Vasishba, which says ; ‘Nor let a 
ve or accept a son ualeas with the assent 
rd * But the Mithila School apparently taKes 

is to mean that the assent of 
ust be given at the time of the adoption, an 
Arefore that a widow cannot ^ 

option, according to the ^atUka l^orm at ail. 
le Baigal S?hooi intsrprets the baxt as requi^r 
g an elDre»3 p.r'alis^ioa giv^n br 
hl 3 lifetim?. but oapable of and 

s death ; wbilet the 

her treatises which goveru the ®’Xs 

plain the text away b7 saying, J* ,Va Hfe- 
,ly to an adoption made in the l^^^band s life 

ie. ard is lot to be to 

low’s pjwer to do that which the go 

ascribes ai beneficial to her husband^^oul^ 

(4J [IS^J 1-2 f. A. 39T = L B. I-. R- 

W, B. 17=2 Sttthar 135=2 Sar. 351 (P. • 
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It is now settled that in Southern 
India, as in Bengal, the husband's assent 
is required and in the passage quoted 
above that assent is described as “express 
permission." These words are used to 
mark the contrast between the law as 
accepted by the Bengal School and the 
Mahracta School. The Mahratta doctrine 
proceeds upon the view that the adoption 
being beneficial to the husband’s soul, 
where he has not intimated his prohibi¬ 
tion, assent may be assumed. In Bengal 
and Soutern India, on the other band, 
assent cannot be inferred from the mere 
absence of prohibition ; something more 
is required : there must be positive or 
affirmative consent given by the husband. 
Putting it in other words, according to 
the Mahratta School, if there is no dis¬ 
sent, assent may be assumed. In Bengal 
and Southern India the absence of dissent 
or prohibition is not sufficient, but posi¬ 
tive assent must be proved. If the judg¬ 
ment of the Privy Oounoil in Collector 
of Madura v. Muthuramalinga Sethu- 
pathi (4) is carefully read, it will be seen 
that it is to bring out this distinction 
their Lordships use the expression “ex¬ 
press consent." This distinction is of 
great importance and cannot be ignored 
when the law obtaining iu diderent 
provinces is under discussion. Now it 
will be observed that in the same judg¬ 
ment besides the word "express," two 
other words are used in this connexion, 
namely* "formal" and positive." The 
expression " express consent moans 
nothing more than ‘positive consent". 
What then is the true rule deducible " 
If from the circumstances you can infer 
that the husband did not prohibit the 
adoption and nothing more, that is not 
aufTioienb ; but if you can infer that he 
assented to or authorized tho adoption 
that is clearly snlficient. T)ie following 
passage in West and Buhh r. ord Kdu 
at page Vw, supports my \ie\v : 

Anv uiu'gaivoojil indio.ttu'n ut hi*, 
would probably bo tnkt-n n* O'luivaWiu to *n 
ooBnn*ud. 

' In this case tlie onlv reasonable infer¬ 
ence from the pro\ed facts is that the 
husband gave his consent to hia widow 

maki'^g the adoption and on this ground 
X would hold the adoption to l>e valid. 

In regard to the aov'ond contentioo 
o( Mr. Lakshmanna it is clearly homm 

out by authorit>. t. 

($) \< th > oav^irsa >f the premit 


It was the natural father of the boy tbaft 
died after the gift and the acceptance. 
At the datta bomam, which was per¬ 
formed subsequent to his death the elder 
brother of the boy made the formal gift. 
The learned Judges holding that there 
was giving and taking in the lifetime of 
the natural father, upheld the adoption 
on the ground that the religious rite was 
essential only to complete the adoption. 
Subbarayar v. Sulbammal (2) is, however, 
a parallel case. The boy was given and 
taken and subsequently the adoptive 
father died. The ceremony of datta 
homam was performed by his widow and 
the adoption was held valid. The prin¬ 
ciple underlying these cases is. that 
giving and taking is of the essence of the 
adoption and the religious part of it can 
be deferred to a subsequent period. I 
am prepared to follow these cases and on 
this ground also I confirm the adoption. 

The result is the appeal is allowed 
and the plaintiff’s suit is dismissed The 
defendants will have their costs of this 
appeal, but the parties will bear their 
own costs in the lower Courts. 

Appeal allotred. 
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except at their principal place of business. 
The section which imposes the tax is 
S. 93, and reading that section by itself 
it would seem to include all places of 
business in which the firm carries on 
trade. That this is not so is clear from 
Cl. 3. of the same section which shows 
that if a tax is paid in one Municipality 
that amount may be deducted from 
the income-tax that may fall due in 
another and we have further the pro¬ 
vision under S. 18 of Sch. 4 which states 
what persons shall be deemed to have 
exercised a profession or trade or calling, 
and there it is distinctly laid down that 
he shall be deemed to have exercised a 
profession, art, trade, or calling, if his 
principal office or place of employment 
is within the Municipality. The^ argu¬ 
ment that the word * principal ' only 
qualifies ‘ offices * and not ‘.place of 
employment’ must certainly be negatived 
f^r otherwise the last sentence of that 
33 ction would be entirely meaningless. 
The natural construction of the word is 
that * principal ’ qualifies both office 
and ‘ place of employment.’ If that is 
so the decision of the learned Judge is 
right and we agree with his conclusion. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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A. B, A. B, S, M. Arunachallam 
Clietty —Plaintiff. 

V. 

G‘ Jaganncithcb Pillai Defendant. 

Civil Suit No. 592 of 1924, Decided 
on 18th August 1926. 

s:. (a) Pegisiration Act, S. 17 (1) (b)-Agree^ 
ment to deposit \title-deeds—Actual deposit next 
day lotthletter in accordance with terms—Both 
must he taken together and require registraUon. 

Where the first agreement was an agreement 
to deposit the title-deeds and the second, a 
letter sent the next day, was the actual deposit 
in accrdance with the terms of the agreement. 

that both the agreements have to be 
tahen together and that taken together, the 
contract purports to create a charge upon im¬ 
movable property under S. 17 1) (b) and re- 

A 1. 1923 P. C. 50. Foil, [P. 11«9 ^ IJ 

'(b)TBndu La:v—Joint family — Promissory 
note in favour of manager for money advanced 
out of joint funds—Surviving member can sue 


on it without succession certificate under Succes-^ 
Sion Certificate Act, S, 4. 

A surviving member of a joint Hindu family 
can sue and take the benefit of a promissory 
note given to the managing member in respect 
of moneys advanced by the managing membeir 
out of the joint family funds without a sucoees- 
sion certificate under Succession Certificate 
Act S. 4; A. I. B, 1921 Mad. 68 {F. B.), Foil. 

[P. 1190, 0 2] 

S. Banyaswami Iyengar —for Plaintiff* 
Vere Mockett and T. S. Viswanatka 
Iyer —^for Defendant. 


Judgment.—The facts in this oas® 
ire briefly as follows: The-defendant 
psras indebted to the plaintiff in the sum 
3 f Bs. 62,000 odd in respect of partner¬ 
ship dealings, that being his alleged as- 
sertained share of losses of the partner¬ 
ship. In respect of that Bs. 62,000, the 
lefendanfc executed a promissory note 
ind having executed the promissory 
aote on 26th May 1923 he entered inta 
an agreement which is called memoran¬ 
dum of agreement relating to the deposit 
oi title-deeds and in that agreement it 
is recited amongst other things after 
setting out the ascertained liability ot 

^^Whe/eas th^L'id C. Jagannatham 

further agreed to deposit the title plating 

to his properties his properties are then des 

cribed by way of equitable t° fcov- 

the repayment of the amount ahd i^^terest cov 

ered by the promissory note dated 25th JVL y 

1923 executed by him. 

It further recites that t . 

0 Jagannatham Pillai shall deposit the ^tle 
deeds set out in the schedule to th^ agreement 
to create thereby an equitable f^^^tgage 
secure the repayment of the amount 

est covered by the promissory note. 

These. I thiek, are the only words 
which it is necessary m this dooume 
to refer to. It is an agreement to de 
posit the title-deeds to secure the repay¬ 
ment of a sum owing on the ^ 

note. On the next day namely on the 
27th May the defendant wrote the Jol 

lowing letter to the 

I have the honour ^,,4 depoaitiug 

s. sv....’ ...*»« 

to the property. this letter 

It is common that 

was accompanied by 26th 

There was a clear contract on 

May to deposit the title ® the 

of security for the a„d 

on the 27th May the actual dep " 
title deeds in accordance with the m 
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randum ot agreement was made. 1 
think it is very important that the 
memorandum of agreement a day before 
was set out in the letter which aocom* 
panied the title'doeds. On behalf of 
the defendant, it is contended that this 
elaim is not,'maintainable because neither 
the memorandum of agreement nor the 
letter on 27th May can be given in evi¬ 
dence as neither have been registered. 

It is argued that both the documents 
must be taken together as forming the 
contract between the parties, that you 
cannot take either the document of 26th 
May or the document of 27th May by 
itself but that you have got to take the 
two together and the two together, it is 
argued, are the contract between the 
parties. The whole question is whether 
the documents have got to be .taken to¬ 
gether. In my view they have. The 
first agreement was an agreement to de¬ 
posit and the second was the actual de¬ 
posit in accordance with the terms of 
the agreement. In my view both have 
to be taken together. The next thing 
that has got to be considered is what the 
■effect of them is when they are taken 
together. If taken together, if the con¬ 
tract is a contract which purports to 
create a charge upon immovable pro¬ 
perty, then clearly under S. 17, (l) 01. (b) 
of the Registration Act it is a document 
which requires registration. Admit¬ 
tedly in this case there has been no 
registration. The contract between the 
parties has been reduced to writing and 
therefore under the Evidence Act the 
contract being in writing the question 
arises whether or not the contract has 
got to be registered. 

I have been referred to Velauakauya 
JCrishnayya v. Ponmiswa7ni Ayyar (l) 
by the plaintiff and that, it is argued, 
is a decision against this view. But in 
that case all that the Court held was 
that the document in question being a 
document subsequent to that which 
created a charge was merely a document 
which recorded the charge and the 
learned Chief Justice in that case em¬ 
phasized very strongly the fact that it 
was in the past tense. That is not this 
case. This case is an agreement to 
create something and in thig case the 
memorandum of agreement is agree¬ 
ment to create something followed by a 
which actually carries it out. 

( 1 ) A. 1^^1924 Mad. 547=4? Mad.. 998, 


This case, in my view, is concluded by 
the decision of the Privy Council re¬ 
ported in Subramaniam v. InUchmatt ( 2 ). 
It is true that there is a distinction bet¬ 
ween the words appearing in the docu¬ 
ment in that case and the words in this 
but in my view the distinction is so 
slight a? to be immaterial. , The docu¬ 
ment under consideration in that case 
read as follows: 

We hand yon herein title-deeds relating to 5th 
class Ix)t Nos.—then the property is described 
—also his promissory note for Rs. 63,000, due by 
us,' This please hold as security against ad¬ 
vances made to us. 


xne only aiirerenee is 
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document of 26th May the agreement 
is to deposit - the title-deeds by way of 
equitable mortgage to secure the repay¬ 
ment, whereas in the Calcutta case, 
title-deeds were handed over to be held 
as security against advances. I cannot 
myself see any distinction between the 
two. These words in the judgment of 
the Privy Council were quite sufficient 
to create a charge upon immovable pro¬ 
perty and in my view following that 
decision the words in this case, taking 
these two documents together, are words 
which did create a charge upon immov¬ 
able property and therefore the docu¬ 
ments, memorandum of agreement of 
26th May and letter of 27th May 
taken together, require registration 
and without registration cannot be 
received in evidence. I was referred to 
a decision in Muthiah Chetty v. Eothan- 
daramaswami Chetty (3) but that seems to 
me to be somewhat in conflict with the 
Calcutta decision and as this decision 
was a decision prior to the decision in 
the Calcutta case and moreover as the 

Calcutta case is a decision of the Priw 

‘‘y that, I need 

follow this decision. 

The plaint has now been amended 
and asks for a personal decree against the 
defendant for the sum of Rs 71 007 k #. 

due ou the promissory noTe’ set ’ out 2 

rais^ to this by th^e deiendlnt t 
further written statement in answer to 

the amended plaint and really the one 

tiff'n*^ ^ oonsider is that the plain- 

-useTalL^rsor*;; noTetTlh^f “ 

of A. R A a name 
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Ghetfciar and has not been endorsed to 
the plaintiiff. One argument pufc forward 
is this : that this is a negotiable instru¬ 
ment ; and under the Negotiable Instru¬ 
ments Act it cannot be sued upon except 
by the person to whom it has been 
endorsed over or in certain instances by 
the legal representatives of the plaintiff ; 
and furthermore that a succession 
certificate will in any case be necessary 
before it can be sued upon by the plain¬ 
tiff. It is quite clear from the plaint 
put in in C.S. No. 358/ 24 in which the 
present defendent was the plaintiff and 
the present plaintiff was the defendant 
from paragraphs 2 and 3 of that, that 
this was a joint Hindu family and 
Somasundaram Ohettiar was the manag¬ 
ing member of it and was carrying on 
the joint family business and in the 
course of carrying on that family business 
the moneys claimed in the suit were ad¬ 
vanced. It is now said that there is no 
evidence that this was a joint family. 
It is perfectly clear from the plaint 
which has been marked and put in as an 
exhibit in this case that even, according 
to the defendant’s own case when he 
was the plaintiff in that suit, his was a 
joint Hindu family being carried on by 
Somasundaram Ohettiar as managing 
member of it and this was a debt in¬ 
curred in respect of the joint family 
business. What is the position then ? 

The question is whether without any¬ 
thing more, without any endorsement, 
the managing member of the family 
having died, the surviving members of 
the family can sue upon a negotiable 
instrument without anything further, 
without an endorsement and without a 
succession certificate, I think that the 
case in Vyravan Chettiar v. Sreenivasa 
Chariar (4). is a case very much in point. 
That case held that no succession certifi¬ 
cate was required where a suit is brought 
on a document by the surviving members 
of the joint Hindu family unless it is 
in respect of separately acquired pro¬ 
perty. I think that shows quite clearly 
that where it is not separately acquired 
property no such succession cartificate 
is required and obviously applies to the 
case where there has been no endorsement 
of the document. Two cases are quoted in £8 
A/, i. J, : Kuttia Pillai v. Ranganadham 

" m “ ATTTlh 1921 Mad. 68=44 Mad. i9y 
(F.B.). 




(5),. and 9Ramanatham Chetti v.. SuI^Td"' 
manyam Chetti (6). I thin^it is quite 
clear on the authority of th^j^l cases tha^ 
the plaintiff in this suit being ^ survi¬ 
ving member of a joint Hindu family caiA 
sue and take the benefit of the promis-^'^ 
sory note given to the managing member 
in respect of moneys advanced by the 
managing member out of the'joint f amily 
funds. 

The other point taken in the written 
statement is that the defendant is. at 
any rate entitled to take credit, for the 
three promissory notes amouBtin^[^ in 
to Rs. 17,700 which were executed"Tn^hif' 
favour and endorsed by him to the plain¬ 
tiff in this suit. But it is clear from the 
document executed by him at the time 
when he so endorsed over the promissory 
notes that the plaintiff was given full 
liberty to deal with the promissory notes 
as he jdesired. He was entitled not to 
bring a suit at all upon it or if he 
brought a suit or claimed the amount he 
could claim an amount less than that set 
out in the promissory note and only if 
any sum was collected on the promis¬ 
sory note or on those promissory nobeSr 
would such a sum be applied pro tanto m 
diminution of any claim the plaintiff 
might have against the defendant. The 
promissory notes are admittedly value 
less, and upon the plaintiff getting a 
decree in this suit will be handed bacic 
to the defendant. 

There will be a decree for the plain¬ 
tiff for Rs. 86,293-10-8 with coats and 
interest at 6% from this date till da e o 

realization. . , , 

SvAt deeveed- 

(5) [1915] j. 323=28 I. 0. 490=17 

M. L. T. 264. T n Rftft—11 

(6) [1915] 28 M. L. J. 372=28 I. 0. 688—1^ 

M. L. T. 266. 
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of his-a 
efidoted 


(d) hy father—Elder 

f attaifiing fhcM^dy^^U f^t tf — 

(fnt vou ngaK-J iLiitnhin^lfr^e years of his at~ 
fniArifMfriftfnf bar^—Limitation Act, 

l^hfc by the scjn within three years 
iiDg majoritx to avoid the sale 
mj- —is fatljer is not barred by limitation 
although the elder son attained his majority 
more'than three ysars earlier and bad taken no 
steps to onestiop the alienation ; A, I. R. 1926 
■v P. C. 16, Foil. IP. 1191. C. 2] 

(6) Limitation Act, Art. 12—Suit by son for 
setting aside sale in execution of decree against 
father comes under Art. 12, ' 

A suit brought by the son after attaining 
_ majority for setting aside the sale of his share 
si'i'C^nr^.anctioD in-Bxecution of a decree against. 
Ibe father is governed by Art. 12 [P. 1191, C. 2]^ 

(c) Limitation—Pleadings and not the result of 
suit ts to be seen for deciding limitation. 

When the laff of limitation is to be applied 
the Court must look at the pleadings and not 
at thei result of the suit. ^ [P. 1192, C. 1] 

{d) Hindu Law—Alienation by father. 

The alienation of a widow stands on a differ¬ 
ent footing from the sale by a Hindu father. 

[P. 1192, C. 2J 

(e) Hindu haw—Axtctlon sale of family pro_ 
perty — Son's share also passes—Son must chat 
lenge it within limitation if he wants to avoid. 

The auctioi sale of family property covers not 
only the father’s share but the son’s share as 
well and unless the son challenges the sale 
within the pjriod allowed by law the sale would 
become unassailable. [P. 1192, C. 2J 

{f) HindvLaw—Decree against father — Atic- 
tlon-pur chaser buying son's shares also—Before 
claiming sht/res soils must get the sale set aside. 

If the austion-purchaser buys the shares of 
the sons it execution of the decree against the 
father thesons cannot claim their shares with 
out setting aside sale. [P. 1192, C. ll 

Watrap S'U^hramania Iye7 for Ap- 

pellanti. 

T. M. Krishnaswamy Iyer ana 5 
Swamimthan —for Respondents. 

Devadoss, J. —The plaintiff's suit is 
for a declaration that the decree and 
execution proceedings in O. S. No. 327 of 
1907 ai0 not binding upon him and that 
his share of the family property did not 
pass to the vendee under the Court sale 
and fo: the possession and incidental 
reliefs. The Subordinate Judge dis¬ 
missed the suit as being barred by limi¬ 
tation. On appeal the District Judge of 
Ooimbatore held that the plaintiff’s suit 
was barred under Art. 12 of the Limita¬ 
tion Aot as regards Items 1 to 4, and 
^'that the suit was not barred in respect 
of Item No. 5, and remanded the suit for 
trial of the issues relating to Item No. 5. 
The plaintiff has preferred this second 

appeal. 


The facts are.: the plaintiff and the 
2nd defendant are the sons of the Isc 
defendant. Items 1 to 4 were sold in 
execution of a money deoree ^ obt^in^ 
against tjhe Ist defendant in O* S# 
No. 327 of 1907 and were purchased by 
the 3rd defendant who took delivery of 
them in August 1908. The 5th item 
was sold by the 1st defendant to 
Rangaswami Naicken by a registered 
sale deed dated 2-4-1907 and Defendants 
8 to 10 who purchased it from Ranga* 
swami Naicken have been in possession 
from 21-6-1909. Neither the plaintiff nor 
the 2nd defendant were parties to O. S. 
No. 327 of 1907. The plaintiff attained 
majority recently and has brought this 
suit within three years after attaining 
majority. The question is whether his 
suib'is barred by limitation. So far as-Item 
5 is concerned the suit is not barred by 
limitation as it has been brought within 
three years of the plaintiff attaining 
majority. It has been recently held in 
Jdioahiv Singh, v. Uddi Rur/cctsH (l) that 
a suit brought by the son within three 
years of his attaining majority to^ avoid 
the sale effected by his father is not 
barred by limitation although the elder 
son attained his majority napre than 3 
years earlier and had taken no steps to 
question the alienation. 

The question in this appeal is : What 
is the article of the Limitation Act 
applicable to a suit brought by the son 
after attaining majority for setting aside 
the sale of his share in Court auction in 
execution of a decree against the father. 

It is well settled that a father can 
sell the family property including the 
share of his son for an antecedent debt, 
and sons can challenge the alienation by 
a suit on the ground that the debt was 
incurred by the father for immoral or 
illegal purposes. If they do toot chal¬ 
lenge the alienation by a suit or if they 
fail to establish that the debt of the 
father was incurred for illegal or im¬ 
moral purposes the sale would be good 
to the extent of their shares as well. 
It is also well settled that a person who 
obtains a money deoree against hSm o^an 
bring the family property to sale with¬ 
out impleading the sons, and the auction 
purchaser would get a good title to the 
property sold including the scares of 
sons who are not parties to 
It is open to the sons to bave ^Jho 
^(1) A. irR. 1926 P. 0. 36=48 All. 152. 
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sefc aside on the ground that the debt for 
wnioh their shares were sold was in¬ 
curred by the father for illegal or im¬ 
moral purp03e3 ; but so long as they do 
not challenge the gale by a suit, or if 
they bring a suit and fail the auction 
purchaser would gat a good title to the 
property purchased by him': vide Brij 
Nar'iin, v. Mangal Prasccd (2) ; Nanomi 
Babi(,%sin v. Modhun Mohan (3) ; Sripat 
Singh Ditgor v. Prodayat Kumar Tagore 

(4) . 

I If the auction-purchaser buys the 
jshares of the sons in execution of the 
decree against the father can they claim 
their shares without setting aside the 
sale. If the alienation is void no doubt 

f 

the sons need not sue to set aside the 
sale but the sale is not void but is only 
voidable at the suit of the sons. So long 
as it is not avoided the sale would be 
good. That being so, the sons are bound 
bo set aside the sale if they want to 
recover their share of the family pro¬ 
perty. Article 12 begins as follows : 

To sat aside any of the following sales (a) sale 
in execution of the decree of a Civil Court. 

If a sale in execution of a decree by a 
civil Court to bo set aside a suit will 
have to be brought within one year of its 
confirmation or its becoming final and 
conclusive. It is urged for the appellants 
that if the son shows that the debt was 
incurred for illegal or immoral purposes 
the Court would hold that the son’s share 
is not bound and therefore the proper 
article of limitation applicable to the 
case wauld not be Article '12. When we 
have to apply the law of limitation we 
must look at the pleadings and not at 
the result of the suit. Could the plain¬ 
tiff get back his share of the property 
without setting aside the sale ? The 
case would be different if the 
sale was void in which case 
the plaintiffs need nob pray for 
setting it aside. But as I have already 
observed the sale is nob void. It can 
only be avoided on the proof of certain 
facts by the plaintiff and only so far as 
his share is concerned. The case in Bijoy 
Gopal Mickherji Y. Krishna Mahishi Debt 

(5) . has no application to the present. It 

(2) A. I. R. 1924 P. C. 50=46 All. 95. 

(3) [1886] 13 Cal. 21=13 I. A. 1=4 Sar. 682 

(P. C.). 

(4J [1917] 44 Cal. 524=39 I. C. 252=44 I. A. 

1 (P. C.). 

(5) [1907] 34 Cal. 329=34 I.A. 87=11 C.W.N. 

424=5 O. L. J. 334 (P. C.). 


* 

wag held in that case that a reversioner 
could sue for possession of the property 
sold by a Hindu widow within 12 years 
of her death. The alienation of a widow 
stands on a different footing from the 
sale by a Hindu father. (The widow can 
give a good title if the cinsideration for 
the sale be for any of thepurposes which 
would 'bind the reversionsrs and so long 
as she is alive, the reverlioners are not 
bound to sue to set aside me alienation ; 
but the moment the wmow dies the 
reversion opens and the Inearest rever¬ 
sioner is entitled to sue fon possession of 
the property and need nob seek to set 
aside the alienation which la not binding 
on him. The reversioner is not affected by 
anything that the widow mky do during 
her lifetime ; if her alienktion is such 
as would bind the reversion! it cannot be 
impeached ; if if is not. the reversioner 
need not sue to have it set)aside. The 
reversioner has not a present interest, in 
the property in the possession of the 
widow. It is only after me widow’s 
deith that the nearest reversioner would 
be entitled to the property.] The auc¬ 
tion sale of family property icovers not 
only the father’s share but j the sons 
share as well and unless the spa challen¬ 
ges the sale within the period allowetj by 
law, the gale would become unassair 

^-ble. . 

In considering what articte of the 
limitation Act should be apilicable to 

oases of this kind the Court shbuld have 
regard to the observations ef t^ir Lord¬ 
ships of the Privy Council in Malharjan 
V. Narhari (6). 1 

The Limitation Act protects bona file purcha¬ 
sers at judicial sales by providing a shkt limit ot 
time within which suits may be broufeht to set 
them aside. If the protection is tobdponhnea 
to suits’which seek no other relief than declara¬ 
tion that the sale ought to be set asidd and is to 
vanish directly some other relief oon^quential 
on the annulment is sought, the 

exceedingly small.12 

justification for refusing to construe 
(a) according to its obvious meaning whenever a 
suitor goes on to pray for that relief ^hi^ 
object, perhaps the only object o* 
the sale ? Their Lordships hold that Jme 
letter and the spirit of the Limitation re- 
quire that this suit, when looked on as d suit to 
set aside the sale should fall within the irohibi 
tion of the article. 1 

In Bhola Jha v. Lala Kali Prasad y) 
i fc was held that the period of limii aojOE 

(6) [1901] 25 Bom. 337=27 I. A. 216=i Bom 

L. R. 927=7 Sar. 739 (P. 0.). 

(7) [1915] 1 Pat. L. J. 180=34 I. 0. 688 i 

Pat. L. W. 413. 
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was one year under Arfc. 12 of fehe Limi¬ 
tation Aot for a suit: for the redemption 
of the son’s share of the family property 
sold in execution of a mortgage decree 
against their father. Ross, J., observes 
that 

If a suit to redeem is maintainable, the first 
step necessary for redemption is a declaration 
that the sale should be set aside. 

The plaintiff cannot get possession 
without getting the sale set aside and 
the article applicable to the case is 
Arfc. 12. In this view, the judgment of 
the leirned District; Judge is right. 
The second appeal fails and is dismissed 
wifch costis. 

Appeal dismissed. 
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Devadoss and Waller, J. 

Jamni Hanmantha Bao —Plaintiff— 
Appellant. 

V. 

Aratala Latchamma —Defendant—Res¬ 
pondent. 

Appeal No. 491 of 1923, Decided on 
23rd March 1956, against the order of 
the Disfc. J., Ganjam, Dl- 8th August 
1923, in O. S. No, 35 of 1922. 

probate and Administration Act (1881), 
S. 69 — Person entitled to a portion of the testator*s 
estate or a right to maintenance therefrom ts “ a 
person having Interest"—It is not necessary that 
person opposing should claim through the testator. 

Per Devadoss, J. —A person who is entitled to 
any portion of the estate loft by the deceased or 
a right to claim maintenance from the estate of 
the deceased has an interest within the mean¬ 
ing of S. 69. It is not necessary that he should 
claim through the testator in order^to enable 
him to oppose the grant of probate of a forged 
Will or an invalid Will he has sufficient interest 
ito enter aoaveat. {Case Daw dfsciiss^), 

[P 1196 C 1] 

Per y^aller, J. —The words “ claiming to 
liave any interest in the estate of the deceased*' 
are intended to bear the same meaning as the 
words in the English Aot “ having or pretend¬ 
ing interest in the (personal) estate affected by a 
IVill,” : 28 Cal. 441, Foil. [P 1196 C a] 

B, Jagannadha Doss—for Appellant, 

T. A. Anantha Aiyar —for Respondent. 

De^sidoss, J.—Thj appellant applied 
tfor the probate of the Will of one Nara- 
samma. dated 4th June 1920, the grant 
of probate was opposed by the respon- 
^lent who is the widow of the brother of 
Narasamma's husband, and the District 
Judge hold that it was not proved that 


Narasamma executed the Will and dis* 
missed the application. 

Mr. Jagannadha Doss for the appellant 
raises the contention that the respon¬ 
dent was not entitled to oppose the grant 
of probate as she had no interest in the 
estate of the deceased so as to be entitled 
to enter caveat under S. 69 of the Pro¬ 
bate and Adminstration Act, V of 1881. 
As there is a conflict of authority on 
this point, and as the respondent has 
not appeared to oppose the appeal, we 
asked Mr. Ananfcha Aiyar to appear as 
amicus curiae &nd we are thankful to 
him for bringing to our notice the cases 
opposed to the contention of the appel¬ 
lant. Under S. 69 : 

In all cases it shall be lawful for the District 
Judge, if the thinks fit, to issue citations calling 
upon all persons olaimiug te have any interest 
in the estate of the deceased to come and see the 
proceedings before the grant of probate or let¬ 
ters of administration. * - ' 

What IS the nature of the interest 
which a person should have in order to 
entitle him to enter a caveat ? The con¬ 
tention of the appellant is that Che per¬ 
son whe enters a caveat should claim a 
right to the property under the testator 
and if he claims the property adversely 
to the testator he is not entitled to oppose 
the grant of probate, for his right would 
not be affected by the grant of probate 
or letters of administration with the Will 
annexed. The respondent claims the 
right to maintenance out of the income 
of the property devised under the Will as 
she is the widow of the undivided brother 
of the testatrix's husband. The relation¬ 
ship is not denied, and the only ques¬ 
tion whether the claim to maintenance 
against the property devised by the will, 
granting that the allegation of the res¬ 
pondent is true, would entitle her to 
oppose the grant of probate. In Gara- 
bint Dassi v. Partap Chandra Shah a (1) 
it was held that the right to mainteo- 
anoe was *not such an interest as 
would entitle a person to oppose the 
grant of probate. This is a direct 
authority in favour of the appellant. In 

Dass v. Gopril Das (2), it was 
held by a Bench of the Calcutta High 
Court that : 

a person not olaimiug any of the 'ptt^erty ol 
the testator but disputing the right ot the tes¬ 
tator to deal with certain property as his own 
has not such an interes^t in the estate oi the tes¬ 
tator as entitles him to come in and 
grant of probate. __ 

(iT 4 C, Vi’. N. 60i. 

(i) [IS90] ITCal. 48 
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The learned Judges observe afc page 62 : 

The terca (meaning interest in S. 69) not 
necessarily refer to any particular property, but 
to the claim of any person to succeed by inheri¬ 
tance or otherwise to any portion of the estate 
of the deceased by reason of an interest, not on an 
adverse title to the testator to any particular 
property, but in the estate itself, whatever that 
may consist of ; the form of the caveat too would 
seem to show that the person who enters a caveat 
admits that the particular property forms a por¬ 
tion of the estate of the testator, but objects 
either to the execution of the ’Will or to ^he p^- 
posed manner of dealing with any portion of the 
estate 

The learned Judges declined to follow the 
two previous decisions of the same Court, 
in In the matter of tie petition of Bhoho~ 
soonduri Dahee (3) and In the matter of 
the petition of JSurro Ball 8 laha (4). 
case in Abliiram Dass v. Gopal Dass (2) 
has been followed by other High Courts. 
InPirojshah Bikhaji v. Pestonji Mer- 
wanji (5) it was held following Abhiram 
Dass V. Gopal Dass (2) that a person who 
wishes to come in as the caveator must 
show some interest in the estate derived 
from the deceased by inheritance or 
otherwise. The Patna High Court takes 
the view in Singh v. Permeshar 

Singh (6), 

The words of S. 69 are claiming to 
have any interest in the esbace of the 
deceased.’ Thei e is nothing in the word¬ 
ing of the section to show that the cave¬ 
ator should claim interest through the 
testator. All that is necessary to entitle 
a person to enter - caveat is to claim in¬ 
terest in the estate of the deceased. The 
words ‘ interest in the estate’ do not 
necessarily convey the idea that the in¬ 
terest should be claimed through the 
testator. If that was the intention of 
the Legislature, the clause could have 
been difierently worded so as to make the 
meaning clear. In India under the Hindu 
Law the widow of a co-parcener is enti¬ 
tled to maintenance and if a person dis¬ 
poses of the property as his self acquisi¬ 
tion in favour of the legatees the widow 
of a co"parcener will be driven to the 
Becessity of filing a s-ait against the exe 
cutor or legatee and proving that it is 
joint family property. A person claiming 
to be the undivided brother of the . tes- 
tater claims an interest not through the 
deceased but independent ly of him. 

UBWlj 6 “Ca). 460r 

(4>) [1882] 8 Cal. 670=10 409. 

(5) [1910] 34 Bom. 459=6 I.C. 523=12 B.L.R. 

366. 

(6) [1917] 1 Pat. L.W. 308=39 I.C. 573. 


nder the Hindu 
iterest in the pro^ 
has substantial 
[evolution of the 
appear and be 


he enter a caveat on the ground that the 
property devised is the joint ’property of 
himself and the testator ? It hasr been 
consistently held that a\ reversioner , ie 
entitled to oppose the ’grant of probate^ 
In Syama Gharan Ba'^ya v. Praftilla 
Sundari Gupta (7) it w£te held by Moo- 
kerji, J., and Chapman, J.jafter an exami¬ 
nation of the authorities 

that although a reversioner 
Law has no present alienable 
perty left by the .deceased, 
interest in the protection or 
estate and as such is entitled 
heard in a probate proceedings.' 

See also AJchileswari Da^. Haricharcun 
Mirdha (8). Can it be said that a rever¬ 
sioner claims through the testator? If 
the principle of law enunciated in Piroy 
shah Bikhaji v. Pestonji Merwanji (5) and 
Abhiram Dass v. Gopal Dass (2) is correct, 
a reversioner who does not claim through 
the testator cannot oppose the grant of 
probate. A Hindu Will may con^in a 
power to adopt. A reversioner who has 
interest in preventing the estate from 
going to a third person by reason of a 
forged Will containing a power to adopt is 
entitled to protect the estate from going 
to strangers. If a reversion'er who has 
no present interest in the esaate is enti¬ 
tled to come in and oppose tifie grant of 
probate it is difficult to see how a person 
who claims right to maintei^anop from 
the estate devised by the testator is not 
entitled to oppose the grant if probate- 
Under the English law thi personal 
estate is his absolute property and no¬ 
body has any right to it till heWies. Bub 
under the Hindu Law a wido^j' has the 
right to claim maintenance and pe widow 
of an undivided co-parcener is ^titled to 
maintenance if the property devised is 
joint family property, the revekioner is 
entitled to see that the reversioh is not 
endangered. In the matter of ih^p^titK^ 

of Bhobosoonduri Dahee (3), 
after very exhaustive examination of the 
authorities held that under S. 24^ of o 
Succession Act any person who <*n show 
that he is entitled to maintain d suit in 
respect of property over which 
would have effect, possesses a stmcient 

interest to entitle him to enter 
and oppose the grant. In that c^se 
testator left bis widow and two scms 
purported to give the entire proper y 


(7) 

( 8 ) 


[1914] 19C.W.N. 882=? 
L.J. 657. 

A.I R. 1925 Cal, 223. 
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is widow for her life and’after her death 
to his two sobs- A mortgagee of the son’s 
share and 'a deoree'holder against the 
other son opposed the grant of probate. 
Both the Judges who *heard the case 
(White and Field, JJ*) held that the 
mortgagee of the son’s share was entitled 
to oppose the grant of probate as by the 
Will they would be left without a 
remedy. 

In the Court of Probate Act 20 and 21, 
Viot. Oh. 77, S. 61, the wording is : 

Others having or pretending interest in the 
personal estate afieoted by a will should be cited 
or amended and may be permitted to become 
parties or intervene for their respective interests. 

A portion of that section is practically 
copied in S. 69 of the*Probate and Ad¬ 
ministration Act, V of 1881. and in S. 
242 of the Indian Succession Act, X of 
1886, with slight modifications. Instead 
of the words * having or pretending in¬ 
terest in the personal estate ’ the wording 
in the Indian enactments is ' claiming to 
have an interest.’ Field, J., observed at 
p. 471 : 

As to the tost of what constitutes a sufficient 
iuterost to entitle any particular person to be 
made a party, according to the view which I have 
already stated. X think it comes to this ; that any 
person has a sufficient interest who can show 
that ho is entitled to maintain a suit in respect 
of the property over which the probate would 
have effect under the provisions of S. ’24*3 of the 
Indian Succession Act. 

'pho learned judges who decided 
ram Daw v. Gopal Dass (2) differed from 
In the matter of the petition of Bhobo' 
soonduri Dabee (3), on the ground that the 
rule laid down by Field, J., was nob 
adopted by White J. Though White, J., 
did not lay down the rule in such broad 
terms as Field. J., yet he held that the 
mortgagee of the son's share was entitled 
to oppose the grant of probate of the 
father’s Will, In In the matter of the 
petition of Harro Lall Shaha (4), it was 
held that a presumptive reversioner to 
property with which a Will deals has a 
aufiioieat interest in the property to en¬ 
title him to maintain a suit in ro'^pect of 
such property and that be is entitled to 
maintain a case for the revocation of 
probate. The learned Judges followed 
the dooision in In the matter of the peti' 
tion of Bkobosoonduri Dabee (3), In 
Dai v, Satyendra Nath Dutt 19), 
a Benoh of tfha CaloutU High Court held 

that: , V ^ 

tb« words ‘ iQt«rr8t in tbo «itat« of th« d«- 
oee«wd* bn thr Probaiy Md Admlnirtr*- 

Hv) 'd8 Cii. i41. “ 


tion Act mean * interest in the estate left by the 
deceased * and that a judgment-creditor who but 
for the Will would in esecution of his decree 
have a right to seise the property or that share of 
it which should descend to his debtor and who 
allies that the Will has been set up for the pur¬ 
pose of defrauding the credit'^rs is a person claim¬ 
ing an ' interest in the estate of the deceased* and 
as sitoh has a locus standi in opposing the grant 
of the probate of the Will, 

It cannot be said that a Hindu son 
claims through his undivided father. If 
the father devises his property as his self 
acquisition, is not the son entitled to 
oppose the grant of probate on the ground 
that it is a perjury ? And it cannot be 
said in such a case that be claims through 
the father. In Arakal Bastion Ansap v. 
Narayana Ayyar (10), it was held that 
the judgment-creditors of the ‘Son of the 
deceased who had attached the son’s in« 
terest in his deceased father’s estate be¬ 
fore the application for probate were 
entitled to oppose the grant of probate. 
It is contended the Privy Council in 
Nilmoni Singh Deo v. Umanath Mooker- 
jee (il), disallowed tlie contention that 
an attaching creditor of a son’s share was 
entitled to oppose the grant of the pro¬ 
bate of the father's Will. Their Lord- 
ships did not decide the point but only 
expressed a doubt. They observe at p. 28: 

They eatortaiu grave doubts whether an at' 
tachiug creditor can do so, at least in a ease 
whnh is not founded on the ground that the 
probati has been obtaiiiei in fraud of creditors. 

They give no final opinion upon it. If 
a testator purports to devise his property 
as his self-acquisition in order to defeat 
his undivided brother or to defeat the 
claim for maintenance of the widow of 
bis oo-parcener, does he not commit 
fraud ? and is not the brother or the 
widow^ entitled to question genuineness of 
the Will .* In Itahamtullah Sa\ih v, 
Bama hau (l2). it was held that a lega¬ 
tee under a Will or a creditor of ^ e tes¬ 
tator had not such interest as to entitle 
him to oppose the grant of probate. In 
tho case of a creditor the estate is liable 
whether the Will is*genuine or not. Th« 
®^®cutor, and if there is i o executor the 
administrator, is bound to pay the debU 
of the testator out of the estate and th# 
creditor will not ordinarily suffer in acy 
way by a false will being piopounded at*d 
probate therr.d being obtained, 

(101 11 ^ M«<L 4o6 =s i 

W N. 81^. 

(It) Cat. l9-i0 iJt. LJL 

814-4 Sar. 44$ (P.CA 

112) IT St?. 
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may be cases where ife may be fco the 
interest of the creditor to oppose the 
grant of probace if by obtaining probate 
nnsorupulous person or a person of no 
means is baseless to make away with the 
property of the deceased and thereby 
defeat the creditor. If the probate pro¬ 
ceedings are fraudulent any person who 
would suffer thereby is entitled *to object 
to such proceedings. In Crispin v. Dog' 
Hone (13), the natural son ’of the testator 
objected to the grant of probate on the 
ground that by the law of Portugal he 
was entitled to the whole of the deceased s 
property and that he had instituted a 
suit in Portugal against the executor in 
which he obtained a decree that he 
should be put into possession of the pro* 
perty. The declaration did not state the 
nature of the suit, nor the questions in¬ 
volved in it, nor did the judgment show 
that the plaintiff was in the same posi¬ 
tion as a legitimate son. The learned 
Judges held that the foreign judgment 
alone did not show such an interest in 
the party in whose favour it was made as 
to entitle him to dispute the will. If the 
judgment of the foreign Court had given 
the property to him the learned Judges 
might probably have allowed him to 
contest the grant of probate. In Brinda 
Ghowihrain v. Badhica Ghowdkrain (14), 
it was held that the widow of a Hindu 
testator who had died leaving sons had 
sufficient interest to call upon the execu¬ 
tor to prove the will in solemn form 
per testes. At page 491 they observe : 

She is entitled to maintenance and if she plea¬ 
ses to institute a suit, to have her maintenance 
made a charge upon the estate of her deceased 
husband. 

The true principle deducible from the 
cases is that a person who is entitled to 
any portion of the estate left by the de- 
ceasod^or a right to claim maintenance 
from the estate of the deceased has an 
interest within the meaning of S. 69 of 
the Probate and Administration Act. It 
is not necessary that he should claim 
through the testator in order to enable 
him to oppose the grant of probate of the 
Will of the testator. If a person is likely 
to suffer by the grant of the probate of a 
forged "Will or an invalid Will l e has 
sufficient interest to enter a caveat. (His 
Lordship then dealt with the question of 
the genuineness of the Will and after 

(13) 2 S. & T. R. 17. 

‘(14) [1885] 11 Cal. 492. 



Ohettt (Ooutts-TrotfcerrC. J.) 

examining the evidence proceeded.) We 
see no reason to differ from the finding 
of the learned Judge that it has not been 
satisfactorily proved tbit the Will was 
executed by Narasamma.or that at the 
time of the alleged execution of the Will 
she was in a sound disusing state of 
mind, ^ 

Waller. J .—On both ifeints I agree. I 
think that the words in S|69 *of the Pro 
bate and Administration lAot “ claiming 
to have any interest in tl^ estate of the 
deceased are intended to ibear the same 
meaning as the words in t^e 'English Act 
having or pretending interest in the 
(personal) estate affected by a Will.” 
That is the view taken 'in '^ishen Dai v. 
Satyendra Nath Dutt (9), which I would 
follow. 

On the merits I see no reason to dis¬ 
sent from the conclusion of the District 
Judge. The appeal must be dismissed. 

Appeal dismissed. 
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Ooutts-Trotter, C.. J'. 

Nadapi and DefendaQ^^ 5 to 

8—Appellants. 

v. 

Suhharaya Chetty and othSrs Plain" 
tiffs 1 and 2 and Defendants 1 4 and 
10—14—Respondents. \ 

Seooni Appeal No. 1271 of 1923, De¬ 
cided on 22nd ‘March 1926, from tl^ 
decree of the Dist, J., Ohingleput, in A. S. 
No. 151 of 1922. 

Transfer of ' Property Act, 
cannot set up his own fraud even thou^n j 
proved tnfructuous, • f # 

If a person enters into a transaction ^ 

which was to defraud his creditors he 
even though the creditors are not 
from relying upon that transaction and setting 
up his own fraud whether the 

prove iufructuous or not : 32 M. 484^ q i] 

S. Bangachariar —for Appellants. 

C. V* Subramania Aiyar fo^ Res¬ 
pondents. 

Judgment.—I am very dissatisfied 
with the findings arrived at by the learn¬ 
ed District Judge, but I see no op^on 
to take his findings as they are. " uQ 
was brought by two persons who were 
>t at the time of this suit in possession, 
ley, therefore, could not merely rely 
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upon tiheir poBsessory tible^and say : *'We 
are in possession. These people must be 
ejected and they must go.” They had 
not been in possession from a very long 
time and, therefore, they could only 
eject 'the ^defendants by showing that 
they had some sort of what I may con¬ 
veniently call a paper title. In order 
to do thac, they had ultimately to rely 
on Bx. A. That was a sale of house and 
lands and the plaintiffs’ case was that 
although the sale of the lands was a 
genuine enough transaction, the sale of 
the house was benami. ■ If the matter 
had stood there all might have been 
well. But the parties raised a further 
question on which the learned Judge has 
given a finding. His finding is that the 
sale was taken benami to screen the pro* 
perty from creditors. It is quite obvious 
that those who claim under a document 
cannot succeed if it is necessary to their 
case to show that the facts surrounding 
it were such as to make it a fraud on 
creditors. The learned Judge in para¬ 
graph 17 of his judgment confuses him¬ 
self on this point ; but so far as I can 
make him out—it is not a very clear 
judgment he says that this case does 
not come within the mischief of that 
rule because there is nothing on record 
to show that any creditors were defrau¬ 
ded so as to bring the plaintiffs within 
the bar.jAs I understand the law*a party 
cannot set up his own fraud whether it 
proved fruitful or not and if he entered 
into a transaction, the object of which 
was to defraud his creditors, he is 
debarred from relying upon that transac- 
tior^ and setting up his own fraud whe¬ 
ther the fraud did in fact prove infruc- 
tuous or not. In my opinion the learned 
Judge has entirely misapplied his mind 
to the real question in the case, and his 
first finding is conclusive against the 
plaintiffs. 

I should like to point out that as at 
present advised I see no justification for 
the words that have got into the head- 
note of the case of Kamayya v. Mam- 
ayyck (1) in which the late Chief Justice, 
Sir John Wallis, and myself gave judg¬ 
ment. The words introduced are,, ** where 
the fraud introduced has been effected.” 
If that means merely that the fraudu¬ 
lent thing has been done, namely, the 
execution of a document with the inten- 
tion to defraud creditors. I have no 
(1) [1918] 32 M. li. J. 484=43 h 0. S5S. 


further criticism to make but if it 
means that the fraud mast not only 
have been carried out in the sense of the 
transaction entered into with the parties 
but that the fraud must have de facto 
resulted in defeating the creditors’ rights 
and causing loss to them. I am of opi¬ 
nion that that headnote is not warranted 
by that decision. 

The appeal must be allowed with costs 
throughout. 

Appeal allowed. 
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Phillips and Madhavan Nair, JJ. 

Katifi Mahamed Hamidudin and 
others —Plaintiffs 1 and 2 and 4-8—Ap¬ 
pellants. 

V. 

Muhamad Ghouse and others —Defen¬ 
dants 1, 4 and 6—8—Respondents.. 

Appeal No. 134 of 1923, Decided on 
11th March 1926, from the appellate 
order of the Dist. J., South Arcot, in A. S. 
No. 197 of 1922. 

Limttation Act, Art. 182 (5) — S(ep-tn-aid — 
Request for extension for f lling necessary papers 
Js not. 

A decree-holder’s request for the extension of 
time for filing the necessary papers cannot be 
deemed to be an application for a 8tep-in-5\id of 
execution : .4. J. R. 1922 Mad. 79, Foil. 

[P. 119S, G. 1] 

A. Vishwanaiha Aiyai —for Appellants. 

M. Patanjali Sastri—iox Respondents. 

Judgment. —This civil miscellaneous 
second appeal also raises a question of 
limitation similar to the one dealt with 
in the judgment in Krishna Pattar v. 
Seetharama Pattar (l) just now pro¬ 
nounced. The appeal was also heard 
along with the last one. The decree- 
holders are the appellants. The execu¬ 
tion petition out of which the appeal 
arises was presented on 21st October 
1921. The previous execution petition 
presented on 28th September 1918 was 
returned by the Court for being repre¬ 
sented with the sale papers and encum¬ 
brance certificate, the time allowed for 
representation being three weeks from 
30th September 191S. 'ihe petition was 
re-presented on 2lst October 1918, without 
the necessary papers called for. hut with 
a request inscribed in the petition for 
ex tension of tim e by_ two weeks lor 

il) A. L R. 1928 IlTS. 
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obtaining the necessary papers. Though 
the request was granted the execution 
petition was not re-presented afterwards. 
It has.*however been filed in Court along 
with the execution petition which has 

given rise to this appeal- 

Prima facie the present petition is 

barred by limitation, but the appellants 
■contend that it is not time barred 
because it was filed within three years of 
the re" presentation of the former petition 
with a request for the enlargement of 
time and that this request amounts to 
an application for a step-in-aid of exe¬ 
cution. It is conceded that the case 
falls within the scope, of the jruhng m 

Chettiar v. Uajagcpat 

Aiycbv (2), discussed in the prior case. 
On the reasoning of our judgment in 
that case it must be held that the decree- 
holders request for the extension of 
bime for filing the necessary papers 
oannot be deemed bo be an applica^on 
for a sbep“in-aid of execution. ine 
learned vakil for the appellants has 

quoted a few more cases in addition to 

those already referred to those being 
Viiihvanath v. Narsu (3) and Eaghunath 
Prasad Singh v. Lachlmi Naratn Stngh 
(4). In view of what we have already 
stated regarding the decision of the 
Bombay and Allahabad liigh Courts, it 
is unnecessary to discuss these oases any 

further. , 

On the merits a special plea has been 

pub forward bo the effect that we should 

treat the petition re-presented^ on 21sC 

Oobober 1918. as a fresh petition for 

execution. This clearly cannot be done , 

ijeither can we accept the contention 

that the date of're-presenbation “ 

request for bime should be treated as the 

date on which the application for. exe 

cubion was presented, , 

This appeail also must be dismissed 

with costs. , -. 7 

Appeal dtsim-^sea. 
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^‘^ KrISHNAN, J. . 

... . .1 b.5 n ;'0 -ld 

Ydramathu Defendant !■—Ap¬ 
pellant.' . 

-i'a V.ri. 

Amir-ul-UmTa Baha^’ and other 
Plaintiffs 1, 3 and 4—Relpondeatsi 

MisC. Second. Appeal 
Decided on 23rd March 
order of the Dist. J., Kur 
October 1925, in A. S. No 

Civil P.G., O. 21, R. 15 
raised by judgment^dehtor to v.^ 

of many decree-holders tn ei^uting Courts 
Objection\cannot be raised in ap'^l. 

Where four only out of ele^q^ joint decij^f* 
holders applied for execution ani no objection 
was raised by judgment-debtor inettoutiDg Court 
which therefore passed no orflerB under the 
rule. 

Seld : that he cannot contendin appeal that 
the executing Court’s order allo^pg execution 

is bad. [P 1198 Oll,P 1199 0 1], 

L, S. Veeraraghava Ayyo^ 

pellant. » 

T. Kumaraswamiah —for Respondents. 

Judgment. —This is an appeal against 
an order allowing execution against the 
judgment-debtor in O. S. 1310 of 1921 on 
the file of the District Munsif of KurnOOl 
The District Munsif allowed execution W 
proceed, overruling the objection 
and the District Judge has confirmed the 

It is contended in second appeal that 
the lower Courts have nob complied with 
the provisions of O. 21, R. 15 (2) an i 
therefore, their orders are bad. 

There are eleven decree- holders and 
one judgment-debtor, the l^t defendan , 
who is the appellant before ipo. Ane 
execution application was put iu hV ^ 
of the decree-holders, the other' 

holders being counter-pebitionerg. to »ue 
application. No objection seems bo have 
been taken by the isb defendant underl 
B 15 (2) that execution should not d 

allowed on an application of some only 

of the decree-holders. The le^^r 
Judge has. therefore, not passed any den 

nibe order under 01. (2). 1. , 

The application itself was professedly 
by the applying decree-holders nn 

Br. 15 and 66 of O. 21, Civil ?• ** 

thereby indicating that they were execu 
ting the decree not only on behalf ot 
themselves, bub wa behalf of all. 
dently, the District Munsif thought it 
unnecessary to pass any special orders 
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{or the proteotlon of the interests of 
those who did not join ip the application 
%3 no objection was taken. In appeal 
also this objection has^ioot been dealt 
with by the District Judge. He says t 
“ No other points arise.” 

It is urged by the learned vakil for 
the appellant that the point was raised 
before the District Judge, but it seems 
to be very doubtful if this was so, from 
the way in which the learned Judge 
has written his judgment. However, 
not having taken the point in the first 
Court, it is not a ground for setting aside 
the order for execution now. 

It is said that there are certain minors 
involved in the case. Bab these minors 
are persons applying for the execution of 
the decree, through their guardian. If, 
after realizing the money by the sale of 
properties, there is any difficulty in the 
distribution of the sale-proceeds and the 
payment over of the money to the adult 
decree-holders, under O. 32, R. 6, the 
Court will, no doubt, take care that 
security is furnished before money is 
paid. But at this stage that objection is 
not valid. 

The Civil Miscellaneous Second Ap¬ 
peal is dismissed with costs. 

Appeal dismissed. 

4 ' ' ■ 
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Spencer, J. 

Jirislxnaswami Naidii and others — 
Defendants 2 and 3—Appellants. 

V. 

S. Varnihalingain Pillai and others — 
Plaintiffs—Respondents. 

Second Appeal No. 71 of of 1923, Deci¬ 
ded on 4bh November 1925, from a decree 
of the Disb. J., East Tanjore, in A. S. 
No, 182 of 1921. 

(a) Trusts —Trus/w borrowing moneu on pro* 
note —PrMttrnp/Jon is that he Is personally tound 
to pay. 

Whother a bond exoouted bv a trustee bind? 
the trust property must be determined from tbe 
wording of the dooumeut itself and without 
reference to other evidence. 

When, a trustee borrows money for purposo<: of 
a trust upon a promissory ucte, tbe creditor 
oaunot be given decree charging the amount 
iigainst-the trust propectv : 41 S15 and S'J 

L, jr..959. FoU. fP. C. 1. '») 


l^a^dros 1199; 

(b) Bellglous endowment—Manager and trustee , 

—Potvers are different as regards borrowing. ' 

The powers of the manager of a mutt are 
something more than those of a trustee of a 
temple in respect of borrowing money for trust/ 
and charging it on trust property: 25 All. 296; 
43 Mad. 795 ; 81 Mad. 47 and A. I. B. 1922 Mad. 
402, Vtst. [P. 12C0, C. 2] 

(c) Trusts Actf S. 48 —More trustees than one 
—One cannot borrow money for trust without 
express authority from the others. 

Where there are two or more trustees of a 
temple, in a transaction in which it is intended 
to pledge the credit of the temple or to borrow 
money upon the security of temple property, it 
is certainly necessary for all the trustees to join 
together. There is nothing improper in one of 
the trustees being permitted to supervise the 
routine work in the temple ; but there-can be no 
general authorization by the other trustees 
permitting the so-called managing trustee to 
incur debts on behalf of tho temple and create a 
charge on the temple properties. For so doing, 
the express consent and authorization of tho 
other trustees beforehand is certainly essential. 

[P.*1201. O. 1] 

(d) Trrtsts — Money borrowed by trusUe — 
Trustee held personally Hahle—^Trustee dead — 
Creditor seeking to recover from trust property 
by subrogation cannot do so in absence of trustee's 
legal representatives. 

Where a trustee of a temple borrows and tho 
money is intended to be charged on the trust 
property by subrogation, tbe claim cannot be 
disposed of in the absence of the legal represen* 
tatives of the trustee to whose rights the credi¬ 
tors claim to be entitled to be subrogated, and 
it is impossible to give a decree against tbe trust 
property without evidence that tbe trustee who 
borrowed tbe money was himself entitled to 
receive any money from the trust at the time 
when the monev was adv.anced • 32 M. L. J. 
259. Bel. on. ' [P. 1201, C. 2] 

K. V. Krishnaswami Iyer and N. Swa^ 
misiatha Iyer —for Appellants. 

S. Muthiah Mudaliar ^nd Harasimha 
lyengai —for Respondents. 

Judgment. —This appeal has been 
argued at considerable length, but the 
points of law which have been raised 
are really quite straightforward and 
covered by authority. The suit was 
brouglit by two creditors to recover 
money from Sri Suhramaniaswatni 
temple at Perambur represented by the 
trustees who are Defendants Nos. 2 
and 3. The cause of action is the 
execution of a simple money bond. 
Ex. A, for Rs. 5,800 on the loth Kovena' 
ber 1911, by a former trustee, Mutha 
Pillai, who is now dead. Ex. A eon’ 
solidates certain prior promissory notes. 
Ex. B series. The Subordinate Judge 
distni'»e<i the sdit bolding that Mutha 
Pillai had no power to borrow money 
on behalf of the dovasthanaiu and that 
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these debts had not been proved to be 
either necessary or beneficial to the 
devasthanam. The District Judge re¬ 
versed the decree of the Sub-Oourt and 
granted a decree for the sum claimed 
with interest recoverable from temple pro¬ 
perties in the hands of the defendants. 

The first question is whether the 
bond, Ex. A, created any liability against 
the temple. This must be determined 
from the wording of the document itself 
and without reference to oral evidence. 
The suit bond is signed by Mutha Pillai 
who styles himself as the panchayatdar 
of Sri Subramaniaswami temple. He 

contracted as follows : 

As the said temple has received the sum qI 
Rs. 6,800 as per particulars given above, I ^all 
pay the same to you with interest at-10 annas per 
cent, per mensem from this date, each year s 
interest being payable on the 15th November of 
the same year. I shall pay the principal on or 
before 15th November 1925, get an endorsement 
of payment upon this and take this back. 

This is followed by certain under¬ 
taking as to what is to happen if the 
principal and interest are not paid on the 
due date. It is signed “ Mutha Pillai, 
panchayat " and witnessed by three 
witnesses. On the face of^ it, this docu* 
ruent creates a personal liability against 
Mutha Pillai. There are no express 
words creating a charge on the income 
of the temple or its properties. The 
District Judge states in his judgment 
that a consideration of the evidence 
leaves the impression that what the 
parties intended was that payment 
should be made out of the temple funds, 
that temple funds alone should go in 
liquidation of the debt, and that a charge 
was intended to be created. As I have 

said, the intention of the parties must 
be gathered from the document and here 
nob only are there no words making the 
trust liable, bub the presumptions ar© all 
against that being the intention the 
parties. I observed in Palanzappa O/iei 
tiar V. Shanmugliam Chettiar (D that 
there is a presumption that when^ a 
trustee signs a promissory note, he m 
tends to incur an individual responsi¬ 
bility, because he does nob reprsent any 
other person in law. What was said 
there about a promissory note good 

also for a bond in the term of Ex. A, 
in which the executant personally under¬ 
takes to pay what is due. In Swamt- 

^Tl) [1918] 41 Mad. 815=8 L. W. 317=49 I. C. 

23=35 M. L. J. 90. 


natha Aiyar v. Srinimsa Aiyar (2)* 
Abdul Rahim, J., and I held that, when 
a trustee borrows money for purposes 
of a trust upon a promissory note, the 
creditor cannot be given decree charging 
the amount against the trust property! 
We observed that it would be clear 
injustice to pass a decrle making the' 
property liable for the Mebt when the 
creditor lent money on^the personal 
security of the trustee. ^ 

The plaintiffs in the present case have 
not made the legal representatives of 
Mutha Pillai parties to this suit or 
asked for a decree against' them. So,, 
there is no question now of giving a- 
decree in^ any other form than a decree 
for payment out of temple funds against 
the present trustees, who were the- 
parties to the suit document. Three 
cases Parsotam Gir v. P)qA Git (3}i 
Lakshmindrathirtha Swamiar v. Bagha- 
vendra Bao (4) and Srimath Daivasi- 
kamani Pandarasannidhi v. Noor Mo¬ 
hammed Bouthar (5) have been quoted 
for the respondents as instances where 
decrees have been granted against the 
income of mutts on account of debts con¬ 
tracted by the heads of mutts. The 
manager of a mutt is something more 
than a trustee, and I, therefore, consider 
that those cases are not strictly m point 

in dealing with trust property. 

In Sunday am ChheUiar v. Viswanatha 
Pandarasannadhi (6) the -trustee of a 
temple borrowed money for temple pur¬ 
poses and the creditor was given a decree 
against temple funds besides a personal 

decree against the trustee. The 
in that case happened to be also Cbe 
head of a mutt. Apparently, he was 
the sole trustee. The suit, however, 
was based upon a contract, the trustees 
having contracted to discharge the debt 
out of temple funds. There is no such 
undertaking in Ex. A and, therefore, tne 
present trustees cannot be compelle 
perform the contract entered into by 
their predecessor. In C. B. P- No. 541 
of 1921, it was held that 
small cause suit, which directed c 
trustees to pay a debt out of jggj 

perties did not require to he^ ev- , 

(2) [1917] 32 W. N- 

(3) [? 90 i^lVkn; ^96=(1963) A. W. N ^0-^ j, 

M W.N. 668, 
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seeing fchat there was a finding that the 
agent of the traateea had pledged the 
oredib of the institution and that he was 
competent to do so. 

In the present case, the plaintiffs 
would have to meet a further difficulty 
before they could obtain a decree for 
payment of the debt out of temple pro" 
parties and that is that Mutha Pillai. 
who executed Ex, A, acted alone and not 
in conjunction with the other two 
trustees. One of those other Crustses 
was one Kamaswami Iyer who resigned 
office in 1913 or 1914 after the execution 
of Ex, A, and tthe third, Doraiswanai 
Ohetti, is the present Defendant No. 1. 
These two trustees may, as a matter of 
fact) have been active or inactive trus’ 
tees ; but in a transaction in which it was 
intended to pledge the credit of the 
temple or to borrow money upon the 
security of temple property, it was 
certainly necessary for all the trustees 
to join together. This is the law under 
S. 48 of the Trusts Act. S, 47 pro- 
liibita the delegation of the duties of a 
trustee/unless the instrument of trust 
so provides or the delegation is. in the 
regular course of business, necessary. 

In TtdfndnQtihciiTi Chetty v. JShifVugaippa 
Ghettyil), Kumhan v. Moorthi {&) and 
Shanmugha Mooppanar v. Suhbayya 
Moopanar (9) the law was clearly stated 
by three Benches that oo-trustees form, 
as it were, one trustee and must exercise 
the powers of their office in their joint 
eapacity and cannot act separately. It 
has been suggested that Mutha Pillai 
was the managing trustee, and that as 
manager he could have borrowed money 
for necessary proposes such as repairing 
the temple buildings without getting the 
other trustees to join with him. On 
this point, I am thoroughly in accord 
with the observations of the Subordinate 
Judge who said that there would be 
nothing improper in one of the trustees 
being permitted to supervise the routine 
work in the temple, but that there would 
be no general authorisation by the other 
trustees permitting the so-called man* 
aging trustee to incur debts on behalf of 
the temple and create a chai’ge on the 
temple properties. For so doing, the 
ex press consent and autho rization of the 

(7) [1S043 27 Mad. 192. 

(8) [19101 84 Mad. 406=20 U. L. J, 961=7 
I. 0. 422=(i9l0) M. N. W. 359, 

( 9 ) A. I. R. 1922 Mad. 817. 
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other trustees beforehand is certainly 

essential, and in this case it is absolutely 
wanting. 

Another suggestion is that the plain* 
tiffs are entitled to a decree against the 
temple properties by subrogation to the 
rights of the trustee, but although in the 
plaint, in para. 14, the claim by way of 
subrogation has been raised, the clAim 
could not be disposed of in the absence 
of the legal representatives of Mutha 
Filial to whose rights the plaintiffs 
claim to be entitled to be subrogated. 
The whole question of subrogation where 
a creditor claims to stand in the shoes 
of a trustee is a difficult one as was 
pointed out in Swaminatha Aiyar v. 
Srinivasa Aiyar (2), It would be impos¬ 
sible to give a decree against the trust 
property without evidence that the trus¬ 
tee who borrowed the money was 
himself entitled to receive any money 
from the trust at the time when the 
money was advanced. It would be 
necessary to have a settlement of 
accounts as between the deceased Mutha 
Pillai and the trust funds. 

The decree which the plaintiffs ask 
for in the present case and the District 
Judge has given them, namely, that the 
amount of the debt should be recover¬ 
able from the temple property in the 
bands of the defendants, is such a decree 
as properly could not be given except 
on the footing of the money having 
been bor'owed on the security of the 
temple properties. Upon the frame of 
the present suit, I am clearly of opinion 
that the plaintiffs are entitled to no 
such relief against the present trustees 
or the trust which they represent. 

Lastly, it was suggested that the 
plaintiffs might be given a decree against 
the trust properties on the footing that 
they were entitled to be paid for neces¬ 
saries supplied. If that had been the 
plaintiff’s case in the plaint, they would 
have had to meet objections that would 
arise out of the dates when each of the 
several items of debt became payable. 
The appeal is allowed with costs here 
and in the lower appellate Court and 
the decree of the Subordinate Judge dis¬ 
missing the suit with costs ia restored. 

Appeal allowed. 
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Odgers, J. 

David GiUinha —Plaintiff—-Appellant, 

V. 

Salvadora Minazes and others —Defen¬ 
dants 1, 2 and 4 to 13—Eespondents. 

Second Appeal No. 1701 of 1923, De¬ 
cided on 2oth August 1926, from the de¬ 
cree of the Dist. J., South Kanara, in A. 
S. No. 239 of 1922. 

(а) Transfer of Property Act, S. Ill (9)— 
Forfeiture clause must he construed strictly. 

It is an axiom of tlie law that a forfeiture 
clause should be very strictly construed. 

[P 1202 C 1] 

(б) Transfer of Property Act, S. 10— Aliena^ 
fion of tohole property restrained—‘AXienation of 
part is not preveytted ttnless so provided specifi¬ 
cally. 

There is ample authority iu the English Law 
and in the Indian Law too to show that unle^ 
there is a restriction against the assignment of 
any portion of th3 demised property, the restraint 
on the alienation of ..the demised premises will 
not prevent the alienation of a portion. 

The grant of a mulgeni lease is clearly an 
alienation. [P 1202 C 2 ; P 1203 C 2] 

J. A, Pirtio—for Appellant. 

B. Sitarama Bao—ior Respondents. 

Judgment. —This is a case which has 
taken some time to argue as it involves 
the question of forfeiture of a mulgeni 
lease. The lease is contained in a decree 
(Ex. a) of the 30bh August 1910. It sets 

If there is necessity to alienate the said mul¬ 
geni right and the right of improvement, the 
same should be surrendered to plaintifi only on 
receiving from him the value of improvements 
fixed by four wise men. and it should not be 
alienated to any other person by means of mort¬ 
gage, sale, etc. in any manner whatever. If the 
plaintiS refused in writing to take the property 
on navins the value of the improvements in tlaat 
manner, the defendants may alienate the same 

to other persons. If in *^-3 

the defendants alienate their right, ^ 

alienation and also the mulgeni 
cancelled and the property should come un 

plaintiff’s possession. ^ 

The alienations complained of consist 
of the grant of a mulgeni lease by some 
of the tenants and also the grant of a 
simple mortgage. Ex. J. Both the lower 
Courts have held that none of these 
matters falls wdthin the clause restricting 
alienation. The tenants, i. e., the per¬ 
sons in possession at the present moment 
seem to be descendants of the ordinal 
lessees and their alienees. Mr. Pinto 
for the appellant has strenuously argued 
that these lessees are entitled by arrange¬ 
ment among themselves to some kind of 



.property. But 
at the said 
him. There 
ritten state- 
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definite shares in the leas’ed lands. The 
plaint, it is true, does allege, and in fact 
was obliged to allege that; the defendants 
have alienated portions of the leased pro¬ 
perty. The plaintiff alsol alleges that by 
arrangement among themselves Defen¬ 
dants 4 to 6 are in possej^ion of a parti¬ 
cular portion of the lease ~ 

he is careful to add 
arrangement does not bi] 
is some allegation in the 
ment that the rent was pffld in shares. 
But iu one of the written Statements it 
is admitted that the mulgaiPjs entitled to 
receive rent in one lump- sum. This 
theory seems to have been started for the 
first time in this Court and there seems 
to be no evidence and no finding in either 
of the lower Courts that the mulgar 
ever recognized this division or partition, 
or whatever it may be called, among 
these Indian Catholics. 

A,distinction has been attempted to be 
applied by Mr, Pinto in considering cases 
which I shall shortly notice. It is an 
axiom of the law that a forfeitute clause 
should be very strictly constrned. As 
long ago as 1803 in Church v. Brown (1) 
Lord Chancellor Eldon said : 

These covenants having been always construed 
by Courts of law with the utmost jealousy to 
prevent the restraint from going beyond the ex¬ 
press stipulation. 

It is admitted and indeed found by the 
lower appellate Court that these aliena 
tions have been not only of portions 
of the leased property, but eve.n 
adopting what I may call the partition 
theory, extend only to a portion of the 
defendants’ share. That I think at once 
distinguishes the case from the well- 
known case of Varley v. Goppard (2;, 
which was a case of assignment to a 
partner and the case of Langton v. 
son (3), which is a similar case of assign¬ 
ment between partners. The.e is ample 
authority in the English Law and in factj 
in the law here too to show that unlessj 
there is a restriction against the assign, j 
ment of any portion of the demised pro 
party, the restraint on the alienation oj 
the dismised premises will noc 

prevent the alienation of a portion, 

I am not impressed with the 
reasoning of the learned District Judgo 
as to the grant of a mulgeni lease noi 


fl) [1803] 15 Ves. 25S. _ ^ 

(2) [1872] 7 O. P. 605=20 W. R. 9/2 
T 88*2 

(3) [1905] 92 L. T. 805. 
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being an alienation. It clearly is an 
alienation. If at I think that tbe respon¬ 
dents must succeed on the ground that 
the restriction on alienation of a portion 
of the demised premises fs not contained 
in the words of the lea |0 which I have 
set out above. It is perhaps not neces¬ 
sary to multiply examines, but there are 
some cases which have been cited and 
which lend support to the contention for 
the respondent, for instance, in Grove v. 
Portal U)i Joyce, J., quotes the passage 
already cited from Ghurch v.Broton{l) 
and says that the dictum of the lower 
Court has never been disapproved of ; 
and again in Russell v. Beevham (5) 
Scruttorf, L. J. siys quoting Lord Kldon 
again that 

a covenant not to part with pos?essi#n of premi¬ 
ses would not restrain the tenant from parting 
with a part of the promises, these covenants 
having been always construed by Courts of law 
with the-utmost jealousy to prevent the restraint 
from going beyond the express stipulation. 

In Chatterloii v. Terrel (G) Lord Wren- 
bury says : 

It is said and said with truth, that if there be 
a covenant not to assign or underlet the pernii- 
bes. it is not a breach to assign or sub-let part 
of the premises. It was not so stipulated, if 
those be the words, for the Nvords‘or anv pari 
tlioreof, are not found in the covenant. 

See also Venlcatiratnana Bk-itta v. 
Krislna Bhatta (7). The covenant liere, 
I think, does not restrain the alienation 
of a portion or portions of the property. 
In that view the decree of the lower 
appellate Court was right. 

This Second Appeal must l>e dismissed 

with costs. 

Apfiexl dismissed. 

(4) [lyOiiJ 1 Oh. l). 7J7 -^71 U J. Ob. ‘iW I'' 

\ T. I.R. I*. T. 350. 

(5) [102-4] 1 K. B.'525. 

6) [1023] A. C. 578. 

^ 7 ) A. 1. R. I0i>5 Mad. 57. 
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Letters Patent Appeal No 12^ of 
1915, Deoided on 12th March 1926, from 
the indgment cf Devadoss, J,. rejxsrted in 

A. I H, 1925 Mad, 340. 


^ (a) Hindu Law—Adopted son can inherit 
the relations of Ms adoptive father’s wife de“ 
ceased before adoption. 

An adopted sdq can inherit to the relatioHB of 
the wife of his adoptive father even when that 
wife was dead at the tlnie of his adoption. 

[P. 1205, C. 1] 

f6) Hindu Law—Adoption — Husband qp.n 
validly adopt without or against wife’s consent. 

It is well settled that a man can adopt with¬ 
out the consent of his wife and even against her 
consent and in either case the adoption is valid. 

[P. 1204, C. 2] 

ic) Hindu Law — Adoption—Wife 7t,ot ac¬ 
tually receiving can be adoptive mother. 

There appears to be no authority for the pro¬ 
position that the wife does not become the 
adoptive mother unless she actuallv receives the 
boy. [P- 1-^05, C. 1] 

Per iladhavan Hair, J. —The wife becomes 
the adoptive mother, not because she receivea 
the boy in adoption, but because she is the wife 
of the adopter, her husbaud, who takes the boy in 
adoption. [P. 1205, C, 2] 

Per PhlUipn, J .—A Hindu sou has to offer ob¬ 
lations not only to his father's ances.tors, but 
also to his mother’s ancestor^. When, therefore, 
he is adopted into a new family, he becomes the 
son of that family and presumably he would 
ufler oblations not only to his adoptive father’s 
ancestors but to his father’s wife’s ancestors as 
well. It would be straining the legal fiction of 
adoption too far to hold that the boy need have 
no mother at all, although this may possibly 
be necessary in the ease nl an adoption bs a 
bachelor. \Vh-rever possible, therefore, a 
mother should be found for the boy, und the 
fact that such a mother died before the adoption 
oau be no obstacle in view ol the lfictitiou^ 
character of the wbvle pru.ciple i.i ud».pti*.>ii : 
Case lU’-' considered. iP. 1201. C. 1, 2] 

V. A‘i int'n.(iknii':it i Ayy ir — lor Ap* 

liollant. 

A. Krishnasicam f A.v /ir — lor Hespon- 
dents. 

Phillips J -The question in this ap¬ 
peal is whether the adopted son of a 
man whose only wife had ilied before 
the adoption bec'omes the son of that 
wife so as to be her legal heir. This 
(]uostioti does not seem to have liees 
directly decided in any case and. there 
fore, it will be necessary to see how far 
tbe authorities supixiri tbe proposition. 
In the first place, it is necessary to 
aider the principle's which govern the 
adoption under the Hindu Law. In 

Afi’ii'.' V. K oh AV-wii/ Jf, 

(l) UomO'sh Chuuder Mittsr, 

serves 

Tbv th«t. rv f Avl'ptio v up*"'* 

principl# »t a o*un|a*ti» sfwasior of r'Atl* 
tn'm lb* m ^•<■4, 

b >4b in 9—mci ^ tbs askaresl snJ msk«- 

TiT t al. -I I . l. K* 1*^ ^ ' 
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nal line, and his complete substitution .into 
the adopter’s family, as if he were born in it. 

This theory has been upheld ‘by the 
Privy Council in Nagindas Bhugwandas 
V. Baclioo Hurhisandas (2). The theory 
then appears to be that the adopted boy 
by a legal fiction becomes the natural 
son of the adoptive father and presum* 
ably also of his wife. The question here 
is not complicated by the existence of 
two or more wives. In Venkata Nava- 
simha v. Parthasarathy (8) their Lord- 
ships of the Judicial Committee observe : 

Only one wife can receive the child in adop¬ 
tion so as to step into the ^position of being its 
adoptive mother. 

and again 

to hold that a child could bear such a relation¬ 
ship to more than one mother would be entirely 
contrary to settled law. 

This conclusion appears to be based 
on the theory of adoption, namely, that 
the adopted son becomes the natural son 
of the father and the only way in which 
he can be deemed to be the natural and 
legitimate son of his father is by a fic¬ 
tion that he is the son of that father’s 
wife also. A Hindu son has to offer 
oblations not only to his father’s ances¬ 
tors, but also to his mother’s ancestors. 
When, therefore, he is adopted into a 
new family, he becomes the son of that 
family and presumably he would offer 
oblations not only to his adoptive father’s 
ancestors but to his father’s wife’s an¬ 
cestors as well. It would be straining 
the legal fiction of adoption too far to 
hold that the boy need have no mother 
at all, although this may possibly be 
necessary in the case of an adoption by 
a bachelor, but that is an exceptional 
case with which wa are not concerned 
now. In a family in which there were 
two wives, it was held that the wife who 
joined with the father in making the 
adoption although the junior wife was 
thy mother of the boy in preference to 
her senior co-wife. Annapiirni Nackiay' 
v. Collector of Tinnevelly ■ (4). This was 
upheld by the Privy Council in Anna- 
piirn 't Nac\iar v. Forbes (5), Wherever 
possible, therefore, a mother should be 
found for the boy and the fact that 
such a mother died before the adoption 
can be no obstacle io view of the ficfci- 
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(2) L1916] 40 Hoiu. I. C. 403=43 I. A. 

56 (P.C.). 

(8) [1914] 37 Mad. 199=23 I. C. 166=43 I. A. 

ol (P.C-). 

(4) [1895] 18 Mad. 277=5 M. L. J. 121. 

[1900) 23 Mad. 1=26 I. A. 246=9 M L 
J. 209=7 Sar. 591 (P.O.). 


is conten- 
is actually 
e does not 
It is well 
pt ^without 
iven against 
the adop- 


tious cha.racter of the whole principle o( 
adoption. „ » 

It is contended for thdrespondent that 
even when the adoptive lather’s wife is 
alive, she does not beconie the adoptive 
mother unless she acti4ly participates 
in the adoption by receivfcg the adopted 
boy. This contention is apparently based 
Q g literal meanini of the word 

^irPI^ which is ordinlily translated 
as adoptive. Its literal meaning is 
receiving” and it 

ded that unless the bej 
received by the woman, 
become his adoptive moth, 
settled that a man can ^ 
the consent of his wife and 
her consent, and in either 
tion is valid. If the adoptpn is valfd 
and the principle is recogniftd that the 
adopted boy ought in theory*to have a 
mother, it is difficult to acesp^ the pro¬ 
position that he is not to. have any 
mother at all, unless she actually 
receives him in adoption. The argument 
than the wife becomes the adoptive 
mother is based en the texts of Nanda 
Pandita in Dattaka Mimamsa, Part 1, 
verse 22 

in consequence of the superiority of the hus- 
band by his mere act of adoption, the affiliation 
of the adopted, as son of the wife, is complete in 
the same manner as her property in any other 
thing accepted by the husband. ' 

In this text there is no qualiBoation 
of the words son of the wife” such as 
13 sought to be put upon it by the respon¬ 
dent. He contends that it only means 
son m a tertiary sense, as laid down by 
barkar bastri m his Commentarv on Adop¬ 
tion (page 227). When pressed for an 
interpretation of this tertiary sense, 
the- learned vakil had to adopt the 
conclusion in Sarkar Sastri’s book, 

namely, fchafc he was not really a son for 
any purpose. 

This seems to be a quite unnecessary 
deduction for it destroys the apparent 
meaning of the text. It he is not really 
the son of the wHe in any sense, why 
should the text declare that his affili¬ 
ation as such is complete. No doubt 
Sarkar Sastri, in his commentary, supports 
the proposition put forward for the 
respondent, but there are very many 
contradictory statements to be found in 
his commentary. For instance, his ob¬ 
servations at page 200 are altogether 
contradicted by those at page 419B 
Apart, therefore, from this _ 


1926 SONDAEAMMA V. VbnkatASDBBIER (Madhavan Nair. J.) Madras 1205 




there appears to be no authority for the 
proposition that the wife does not bo* 
joome the adoptive mother unless she 
actually receives the boy.. It may also 
be observed that it is only in very rare 
oases that the ^fe receives the boy as 
well as the father, and consequently in 
most oases, if this contention - were to be 
upheld, the reult would be that an 
adopted son vho was adopted by the 
father would hve no mother at all ; for 
admittedly heis no longer considered to 
be the son 0 / his natural mother and 

coDsequentlyhe would be in the anoma¬ 
lous positiono/ a man who has no mother 
at all. If ihis anomalous position of a 
man withoula mother can be avoided, 
I think it should be as being opposed to 
laws of nature to which the theory of 
adoption ij assimilated. The text of 
Dattaka imamsa is undoubtedly an 
authority ta contrary. I may ^ob¬ 
serve that the late Sir Bhashyam 
TvATiear, J,aco 0 pted this proposition in 
an artiol9i» 9 M. L. J. 231 and there 
appears tohe no reason why it should 
not be If, therefore, the wife 

becomes*^® adoptive mother, whether 
she tak* part in the ceremony or not, 
then tlor® can be little difhculty in 
• .{be fiction a little further so as 
to deceased wife of the adop- 

tive falf'- The T^hole theory being a 
^ impossibility of a woman 

, i-tf the mother after her death 
Ua* 0 splained away by the fictitious 
rt of adoption. As her consent is 
^^J^^ary, the fact that the consent 
obtained after her death is 
I would, therefore, hold 
deceased wife of the adoptive 
oan 'become the adoptive mother 
adopted son becomes her heir. 

learned Judge from whose deci- 


an 


. appeal is preferred has adopted 
®'^,(gttments of Sarkar Sastri in favour 
f'JJ.gyiew, but. as I have observed above, 
of^irguments seem to be based on in- 
tt®^ principles and an incorrect 
of the text. The appeal must, 
^®Jjore. be allowed and the plaintifif’s 
^^JJndent's) suit dismissed with costs. 

Jfdhavan Nair, J, —The question 
^oision is whether an adopted son 
1 '*?,Inherit to the relations of the wife 
\t& adoptive father when that wife 
^j^ead at the time of his adoption, 
l^dossj J.. answered the question in 


negative, basing hia judgment on the 
ground that . v -x 

adoption being after the deatli (of tbo wife/ ix 
cannot be said by any fiction that she took part 
in the adoption. 

According to this view an adopted son 
can be heir only to the wife of the adop¬ 
tive father who joins in the ceremony of 
adoption and who is termed “the receiv¬ 
ing mother.’* The correctness of this 
view is challenged in this Letters Patent 
appeal. 

There is no direct authority on the 
point ; but two texts in Dattaka 
Mimamsa have a bearing on the question. 
These are Dattaka Mimamsa, S. 1, verse 
22, and S. 6 , verse 50, and are thus trans¬ 
lated by Stokes : 

In consequence of the superiority of the hus¬ 
band, by his mere act of adoption the affiliation 
of the adopted, as son of the wife, is complete in 
the same manner as her property, in any other 
thing accepted by the husband. 

The forefathers of the adoptive mother only 
are also the maternal grandsires of sons given, 
and the rest; for the rule regarding the paternal 
is equally applicable to the maternal grandsires 
(of adoptive sous). 

Eespondenfc relies strongly on the 
latter of the above-mentioned texts in 
support of his contention. This text 
shows that the relations of the adoptive 
mother enly are the maternal relations 
of the adopted son. It is pointed out 
th at the Sanskrit word HRT 

corresponding to the term “adoptive 
mother” means ’mother who accepts in 
adoption” and, therefore, only the rela* 
tions of a ‘receiving mother” are the 
maternal relations of the adopted son. It 
is difficult to accede to the argument 
that effect should be given to the literal 
meaning of the word ^ITrir 

. and that it should be understood in the 
sense of physical acceptance by the 
mother ; for it is well-known that the 
wife of the adopter is regarded as 
the adoptive mother even if she is 
not present at the adoption. The 
wife becomes tho adoptive mother, 
not because she receives thee boy in adop¬ 
tion. but because she is th wife of the 
adopter her husband who takes the boy 
in adoption. The context in which the 
passage occurs does not seem to require 
that the word should receive its primary 
meaning. The author mentions thift 
the ancestors of the adoptive father ate 
the paternal ancestors of the adored 
son and then points out in the same way 

that the forefathers of the adeptlve 

•-» 
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mother only are also the maternal 
grandsires of the sons given as distin¬ 
guished from the ancestors of the natural 
mother.” To illustrate this position 
there is no need to emphasize “ accep¬ 
tance ” by the adoptive mother as a 
necessary feature in the ceremony of 
adoption. Sirkar Sastri in his “ Tagore 
Law Lectures on Adoption ” interprets 
the term literally. He says 

at page 419E.: 

but it should ba observed that although the 
husband’s son is deemed by courtesy to be the 
wife’s son, yet acceptance by the wife is abso¬ 
lutely necessary to constitute the husband’s 
adoptee her legal sou ; see also page 237. 

These passages support the con¬ 
tention of the respondent. But the 
same learned author at page 200, 
para. 4 of the same volume ex¬ 
presses the following contrary view 

relied on by the appellant, 

when theadopter is a widower, it might be 
said that his deceased wife’s ancestors will be 
the maternal ancestors of the adopted son. 

This opinion of Sirk r Sastri is, 
therefore, not very helpfu in deciding 
this question. 

In support of the theory that there 
should be a “ receiving mother ” to 
enable the husband to make a valid 
adoption, the learned Judge refers to 
Annapurni Nachiar v. Collector of Tin- 
nevelly (4X but that was a case where a 
conflict arose between the two married 
-wives of the holder of an impartible 
zomindari as regards the right to suc¬ 
ceed to the impartible estate, the pro¬ 
perty of the infant adoptive son of their 
late husband. It was held that the 
junior wife having taken part in the 
adoption was entitled to preference over 
her co-wife who was not associated by 
the husband in tlie act of adoption. In 
the course of his judgment Mr. Justice 
Shephard points out that : . 

Where, however, there are several wives it is 
said that the husband is at liberty to designate 
the oae who shall take place of the mother, find 
that by this means the anomaly of assigning 
several mothers to the adopted son maj e 
avoided. _ 

As regards the association by the 
husband of one of the wives in^ the act 
of adoption, the Privy Council in affirm- 
ing the decision of the High Court 
observes thus: , u -i 

It certainly is a reasonable law that the head 
of a family should be able to take action likely 
to prevent disputes between bis widows relative 
to adoption and th*^ consequences of it. To 
Unite one wife with biinself iu adopting is one 
way ; and it is satisfactory to find that besides 


the one direct judicial decision there ia so much 
reason and opinion in its favour and so littxe 
against it: see Annapair^ii Nachiar v, Forbes (5). 

What hag thus been said as regards the 
*' acceptance” by one mother when there 
are several wives to the adopter does 
not lead to the conclusion that the 
“ receiving mother ” i4 necessary to 
validate the adoption the husband. 
It is conceded that if husband had 

only one wife the act of adoption, inas¬ 
much as it concerns him ii^one, may be 
IDerformed independently oilier. 

The first of the two texts referred to 
above does not in any way^support the 
suggestion that the adoptive mother, to 
have the same relation as 'the natural 
mother, should be one "wlio actually 
receives the boy in adoption. On the 
other hand, inference drawn from it 
strongly supports the appellant. It is 
undisputed that adoption can be made 
by the husband without the consent of 
his wife. It may be made even against 
her wishes; her association with the 
husband in the act of adoption is a^ 
religious rmality which does not shoWi 

any legal signification. 

The ceremonial of adoption utterly ignores the 

wife, who need not be present and to no 

part is assigned if she is present: (Mayne s Hindu 

Law, 229). 

When the adoption is made whether 
with or without her consent, the wife 
becomes the adoptive mother of the chiia 
by the mere fact of adoption. Adoption 
is but a notion in law. As observed by 
Mahmood. J., in Ganga Sahai v.Lemraj- 

Singh (6); . 

Adoption is itself a ‘ second birth ’ P*f»ceediu& 
upon the fiction of law that the adopted son 
'born again* into the adoptive family oV 
rites of initiation. According to Hindu ^ 
an adopted son occupies the same 
has the same rights and privileges in the fa 
of the adopter as the legitimate son...The 11 
of adoption depends upon the principle of a com¬ 
plete severance of the child adopted from toe 
family in which he is boro, both in respect 
the paternal and the maternal line, ana 
complete substitution in the adopter’s fauaiJyt 
if he" were born iu it: See Vma Sunher MoUro 

Kali Komul Mozu7}idar {1) quoted with 
in Naghidas Bhagwandas v. Baclioo JlurJcisfa 

das (2). T . T im 

As his adoption puts the adopted son 
the place of a legitimate son as regards 
the rights of inheritance in the family ot 
the adopter, he must be considered to te 
heir to any rights arising after th& 
adoption from his father’s wife’s position 


(6) [18S7] 9 All. 253- 
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in hig adoptive family, though she was 
not alive at the time of the adoption. To 
'give full effect bo the fiction of adoption 
and to assimilate the fact to an imitation 
of nature, the adopted boy should have 
a mother. I do nob think it is impos" 
sible to conceive the deceased wife ^ as 
the fictional mother of the adopted child. 
iTha theory of a “ receiving mother ” 
being discarded I cannot find any diffi¬ 
culty in holding that the wife of the 
adoptive father, though she was dead 
at the time ofadoption, can be considered 

ag the adoptive mother. 

It is true that when a bachelor adopts, 
the adopted boy can have no adoptive 
mother. Fiction cannot be heard to 
assimilate to nature in that case. But 
there is no reason why we should extend 
that analogy to cases like the present 

when it is possible to give full effect to 

the fiction by ascribing the deceased 
wife of tbe husband as the adoptive 

mother of the child. , 

For these reasons, I hold that the 
Letters appeal should be allowed 

and the plaintiff’s suit be dismissed with 

costs throughout. i n j 

Appeal allowed. 
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S, Sityvaaarayana Sastrigal Plain- 
tjff—petitioner. 

V, 

K. Visioanatha Aiyai Defendant 

Bespo*^*^®^*** 

Civil Revision Petition No. 1048 of 
1004 Decided on 16th April 1926, fiom 
fhe order of theSub-J., South Malabar, 
in Eevisod Small Cause Suit No. 374 of 

Ctvii P, C.. 20—Loan horrotccd at J5— 

rrMor residing at P—Debtor permanentlu rest- 
at P and temporarily at B—P Court can 
IfV s»lf- to recover the loan. 

The ordinary priuciplo of law is that 
j.bior shall find out his creditor and pay him ; 
„Jinarily therefore the debtor hae to pay the 

° Where the creditor resided at P the 

aabtor had a petcuanent family house at P but 
the loan was borrowed at B. where the debtor 
a temporary residence ^ . 

tfeW : that the Court at P had to 

tjf the suit in respect of the loan: 81 
li AppU tP- 


P. B. Bamaki-ishna Aiyar for Peti¬ 
tioner. _ 

S, Subrahmania Aiyar—tot Kespon 

^ent. 

Judgment—This suit to recover a 
sum of money acknowledged to be due by 
the defendant to the plaintiff has been 

rejected on the ground that the Subordi¬ 
nate Judge of Palghat bad no jurisdic¬ 
tion to try the same. This acknowledg¬ 
ment and promige to pay. Ex. A„ 
executed at Bombay where the 
dant was temporarily a clerk in the 
Bombay Secretariat. The plaintiff re¬ 
sides at Palghat and alleges that the 
defendant’s permanent place of residence 
was in Palghat, and inasmuch as the 
money had to be repaid at Palghat part 
of the cause of action arose there. 
UnderS. 20, Expl. 1, of the Civil Pro¬ 
cedure Code : . a , 1 - „ 4 - 

Whero a person has a permanent dwelling at 

one place and also a temporary residence at an¬ 
other place, he shall be deemed to reside at both 
places in respect of any cause of action arising at 
the place where he has such temporary resi- 

dence. 

It is not disputed that the defendant s 
family house is at Palghat and no en¬ 
quiry has been held as to whether that 
is his permanent place of residence. If 
it is his permanent place of residence, 
this suit could be instituted at Palghat 
under S. 20, Expl. 1. Apart from this 
the question aS to whether a part of the 
cause of action has not arisen within the 
jurisdiction of the Palghat Subordinate 
Judge has not been considered- The 
ordinary principle of law is that the 
debtor shall find out his creditor and 
pay him : ordinarily therefore the debt¬ 
or has to pay the debt at the credi¬ 
tor’s place of residence or place of busi¬ 
ness. This principle was held not to be 
applicable in Chettiyav v. 

Gopalachari (l) because in S. 17, 
Expl. 3, of the Civil Procedure Code 
(XIV of 1SS2) there was a sj^ecial defi¬ 
nition of the place where the cause of 
action arises. It was there held that 
this special definition overruled this 
provision of law and the principl® 

S, 49 of the Contract Act. That 
sion has been omitted in the 
Code of 1908 ; not only that, but ^ 
Cl. la) of the old Code reads “ 
of action arises, ” whereas in “the 
sent Code S. 20, Cl. (o), we ' 

cause of action wholly or in 
(1) L1808} SI M.id. 823. 
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There has ‘been considerable modi¬ 
fication in the new Code and there is 
cerbainly no definition of the place 
where the cause of action may be said to 
arise. This being so the principle on 
which Baman Ghettiyar v. Gopdlachxri 
(l) is decided does not seem to be appli¬ 
cable and the ordinary principle that 
the debtor must seek out his creditor 
and pay him would appear to be appli¬ 
cable here. It is also possible from the 
terms of Bs. A to read into it an 
implied promise to pay to the creditor 
at his residence. The money was not 
apparently borrowed at the time Ex. A 
was executed; for it refers to an anterior 
debt and is a promise to pay off that 
debt within a certain time. Owing to 
this reason, namely, that a part of the 
cause of action arose in Palghat the 
Subordinate Judge’s order rejecting the 
Iplaint is wrong. The order is set aside 
and the Subordinate Judge is directed to 
receive the plaint and dispose of it 
according to law. 

The respondent will pay the peti¬ 
tioner’s costs. 

Order set aside* 
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if within 23rd August 1919, i. o.,. within two 
months from this date, defendant should pay to* 
plaintifi . . . . Rs. 950 . , Otherwise, 

the full amount of Rs. 1,500 should* be re¬ 
covered with interest at 1 par cent, per nfensdm-' 
from this date.i * ^ 

That compromise was put into Court 
by the parties on 27th Juim and a decree 
was passed in terms of tfe compromise. 
The question now is whfflher the date, 
23rd August 1919, was thl date within 
which the payment had to 
whether the payment ha 
within two months from tl 
of the compromise or of the 
on. It is certainly not at 
ambiguity and the only w 
the question could be settle 
tain the intention of the par 
I have been referred to s 
in which documents with rep 
tences have been considered. 

Barton (l) ; Jayne v. Hugh 
Sharplus v. Hanhinson (3). 
the principle set forth in all t 
is that when it is held that 
words ” should be struck out 
words “ repugnant to the in 
the parties. ” In the present 
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Phillips, J. 

V. Bama Bao —Plaintiff—Appellant. 

V. 

Chellayya Pillai —Defendant—Respon¬ 
dent. 

Appeal No. 127 of 1923, Decided on 
17th December 1925, from the appellate 
order of the Sub-J., Dindigul, D/-14bh 
July 1923, in A. S. No. 57 of 1922. 

Deed — Construction. 

Intention of parties should be looked to in 
construing documents containing repugnant 
words. [P 1208 C 2^ 

^Vatrap S. Suhramania Ayyai —for 

Appellant. 

K. Baj'aJi Aiftjat —for Respondent. 

Judgment. —The only question for 
decision in this appeal is whether the 
lender made by the defendant of Rs. 950 
the 24:th of August 1919 was within 
time allowed by the compromise 
into between him and the plain- 

'j. • The compromise petition is dated 
^ 'lune 1912, and recites that 


e made, or * 

to be ‘ 

date either ' 

cree there" 

■ 

free from 
in which 
to ascef' 
s. 

ral cases 
nant sen- 
roione v. 
(2) and 
ink that 
se cases 

I 

jpugnant 
lit means 
Ition of 
se the 


payment was made by the de^^^dant 
after borrowing on a date w^ 

within two months, namelyA^lth 
August. The plaintiff does not 
have taken any exception to the 
until he brought this execution appn^^ 
tion on 3rd December 1920, more than 
a year after the payment. Interest ^9“ 
this date is provided in the comproip^s® 
and in that execution petition heoaleu- 
lated interest from 27th June 19^^'^ f 
date of the decree and not from the 
of June 1919, which he contends 
imporfeant date. 

In these circumstances, I am not iprS' 
pared to differ from the view of both the 
lower Courts that the parties iutehd^A 
that the money should be paid with'®' 
two months and not on the 23rd o* 

August 1919. The appeal, accordingly* 
fails and is dismissed with costs. 

Appeal dismissei* 


(1) [1848] 17 L. J. Q. B. 49.-=2 B. C. 
220=5 D. and L. 239. 

(2) [1854] 10 Ex. 430=24 L. J. Ex. Il6*® 
3 W. R. 65=3 C. L. R. 188. 

(3) 78 E. R. 661. 
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A. I. R, 1926 Madras 1209 ^ tomber 1918. Apparently, in ignorai>ee 

HamesaM, J fact, the decree-holder applied to 


Mir Mahomed Noorulla —Plaintiff 
Appellant. 


Rasaraik tihulai Sayyad Ghulam 
Ghouse‘Sha —St Defendant — Respon¬ 
dent. 

Appeal No H of 1925, Decided on 
13tb Augustl926, from the appellate 
order; of th^Dist. X, West Tanjore. 
D/- 24th Ap'i 1924, in A. S. No. 159 of 

1923’. 

{a) Limilc^^ Art. 182 — Transferee 

Court returnU decree to parent Court according 
to R 161 (a) months — Application made 

to transferee return, is not made to 

** nrnnAr Coi'* does uot save Umitatton 

Madras fl{j Rules of Civil Practice, 

^ obtaiaed io Sub Court and was 
frfn«fArredl‘l»® District Court for execution 
* ocVlTpliary 192G. After waiting for six 
"^iS/ifvuPistriot Court returned the decree 
months that the decree-holder did not 

^ ®®JJcution on 11th September 1918. 
apply lor ignorance of this fact, the decree- 
Apparen^ to the District Court on 8th Janu- 
.rti^JSen he was informed that the decree 
ary 1919, returned under R. 161 (a) of 

had 

this application of 8th January 
^^^^J.not made to the proper Court. Re- 
'^teheiri Iyer,J., in 39 A/ad. 485. Dis- 
marks ^ [P 1209 C 1 & 2] 

dP. C., S.-il —Madras Civil Rules of 
1 \q\ ia) is not inconsistent with 5.41, 
i>ire5. 

is only a rule of detail giving fur- 
R* ?,Bce to Court in the carrying out of the 
ther s. 41, Civil P. C., and the two pro- 
proviTjQot inconsistent with each other, nor 
visiojjj,) ultra vires. 

19 R-^ rules of the Rules of Practice are 
At^tal to the Civil P , O. R. 161 (a) is a 
the power of the High Court, the 
rul<Cng to compel decree-holders to be 
obMta filing execution petitions in Courts to 
uric decrees are transferred t 20 All, 129 
1923 Bom, 396. Dist. [P 1209 C 2] 

Vaidyanatha Aiyar and T,S. 
^san — for Appellant. 

-Sj> Ramacha7idra Aiyar and 5. Mu- 
Ji^udaliat —for Respondent. 

—This is a second appeal 
5* in execution. The decree was 
*l5ed in the Sub'Oourt of Tanjore. 
jjjj5eoree-holder applied to have it 

f^erred to the District Court on 25th 
jtfary 1910, and it was so transfer- 
BTAfter waiting for six months the 
ftiot Court returned the decree with 
ftidoato that the deoree-holder did 
jfapply for execution on llth Sep¬ 


tember 1918. Apparently, in ignorance 
of this fact, the decree-holder applied to 
the District Court on 8th January 1919, 
when he was informed that the decree 
had already been returned under R. 161 
(a) of the Rules of Practice. The next 
petition filed was in the Sub-Court on 
12th April 1921. He was asked bow it 
was in time, bub he did not re-present it 
with the information. The present ap¬ 
plication was filed on 8 th February 1923. 
The Courts held that it was barred. The 
decree-holder appeals. 

If the application of January 1919, 
was in time, then the application of 
April 1921 was also in time ; then the 
present application also would be in 
time. The question, therefore, reduced 
itself to this, whether the application of 
January 1919, was in time. This again de¬ 
pends upon whether it was presented 
to the proper Court. 'Phe decree-holder 
applied to the District Court after the de¬ 
cree had been returned by that Court. The 
case Velliappa v- Sulraiaanyam (l) does 
not help the appellant. All that was held 
there was that where a Court to which 
a decree was transferred did not return 
the decree though six months have elap¬ 
sed without an application for execution, 
then an application would still lie in 
that Court. But in this case the decree 
had been returned. Mr. -Vaidyanatha 
Aiyar for the appellant argues that such 
a return is not a return within the mean¬ 
ing of S. 41 of the Code of Civil Proee- 
dure. I think it is. It seems to me that 
R. IGl (a) of the Civil Rules of Practice 
is only a rule of detail giving further 
guidance to the Court in the carrying out 
of the provisions of S. 41, Civil P. C. I do 
not think they are inconsistent with 
each other. I cannot therefore hold, as 
the appellant argues, that R. 161 (a) of 
the Rules of Practice is ultra vires. He 
relies on a remark, in the above decision 
of Seshagiri Aiyar, J.. that the rule wasj 
not an adjunct to the Civil P. C. 1 dA 
not agree with this remark. ' 

I think all the rules of the Rule*^ 
Practice are supplemental to the 
Procedure Code. It is a rule 
power of the High Court, the be 

ing to compel decree-holders in 
prompt in filing execution 
Courts to which the decrees 
ferred ; and onoe a decree is 

'(!»“ [19161 39 Mad. *• 

M. L. J. 172, 


1210 Madras 


Annai^thalakshmi V. Narasimhacharltj 


the Court to which it was transferred, it 
cannot be said that that Court is the pro¬ 
per Court. Mr, Vaidyanatha Aiyar 
argues that there is no failure to execute 
the decree within the meaning of S. 41, 
Nothing having been done for seven 
months, it seems to me it is a failure. 
He relies on the explanation of the word 

failure ’ in Ahda Begam v. Aluzajdar 
Husein Khan (2) and Vitim v- Ganesh (3) 
I do not understand that the definition 
in these cases is quite an exhaustive 
definition of the word *' failure.” It does 
not appear that there was any Rule of 
Practice like R. 161 (a) at the time these 
cases were decided. Therefore any of 
these decisions cannot help us. The 
definition is only confined to the parti~ 
cular facts of those cases. I think the 
District Judge is right in the latter part 
of his judgment (which to some extent is 
inconsistent with the earlier part), 
where he holds that the District Court 
of Tanjore was not the proper Court 
after the decree was returned. 

The decree is for a large amount and 
the result is no doubt hard on'the appel¬ 
lant, But he must thank himself for 
the result and the law ought not to be 
made responsible for the result of gross 
laches on the part of the parties. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(3) 


L18U7J 20 Ail. 129=(1897) A. W. N. 218, 
A. I. R. 1923 Bom. 39G. 
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Phillips and Madhavan Nair, JJ. 

Ananthalahsh mi Ammal —Appellant. 

V. 

K. Narasimliacharlu —Respondent. 

Letters Patent Appeal No. 196 of 
1925. Decided on 17th March 1926, from 
a judgment of Reilly, J-, D/- 22nd July 
il925, in Second Appeal No. 39 of 1923. 

A {a)G rant — Inam—Property attached to manleon 
of/tce —Devolution Is not governed by Hindu. 

Law, 

lathe case of property attached to a rnaniein 
office the devolution very frequently does not 
follow the rules laid down by the Hindu Law. 
The appointment rests with the Government and 
very frequeutlv the appointment is made on 
other grounds than direct heirship alone. 

^ [P 1210, C 2] 
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(61 Grant Inam —Ejifranchlsement confers 
title. ’’ 

Where the plaintiff had been given the inam 
on enfrachisement. 

Held ; that such a grant conferred title on the 
grantee and he need not prove his tititf by succes- 

Hindu Law: A, (. P, 1925 Mad. 
726, Foil. , [-p 3^210, C 2] 

Givil P, C., O. 41, P. 19--^Abse7ice of h now-' 
ledge of date of hearing—AppetA dismissed for 
default may he re-admltted. 

Where the appellant did not know the date 
of the hearing of the appeal andthe vakil with 
whom he had entrusted the case had died and 
in these circumstances the Subordinate Judge 
held there were sufficient reasons to excuse ap¬ 
pellant’s absence. 

Held : that the restoration of the appeal after 
default was justified. [p 1211, C 1] 

P. R, Srinivayan —for Appellant. 

B, Somayya —for Respondent. 

Judgment— The learned Judge has 
declined to accept the finding of the 
lower appellate Court as to plaintiff's 
title and possession on the ground that 
the plaintiff has failed to provehis title. 
In this we think he was wrong and that 
his decision is apparently due to an idea 
that the plaintiff was bound to prove 
that he was the direct lineal descendant 
of the first holder Ramachari in accord¬ 
ance with the principle of devolution 
according to Hindu Law. No such 
allegation was set up in the plaint and 
the property in dispute in this case is 
the property attached to a nianiem office 
and the devolution of such property very 
frequently does not follow the rules 
laid down by the Hindu Law. ap* 
pointment rests with the Government 
and very frequently the appointmCD^ is 
made on other grounds than direct beir-^ 
ship alone. 

Apart from this, the plaintiff basbe.enj 
iven the inam on enfranchisement 
Ramakrishnayya v. PilcliaiiP 


O 

n 


in 


a 


grant 


con 


{erred 


it was held that such 
title on the grantee. 

On these facts it was certainly 
to the Subordinate Judge to base bis 
finding as to plaintiff’s title and a 9 
finding s7as justified on the evidence* 
is not open to this Court to interi®^® 
with it in second appeal. 

The respondent’s vakil does not 8®^^* 
ously dispute the above but supp®’^^® 
the decree on the ground that the 
ordinate Judge ought not to have 
admitted the appeal after dismissing 
for default. The Subord inate Judged 

(1) a. I. R. 1925 Mad. 726. 
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stated that be believed the statement of 
the appellant that she did not know the 
date of thehearing of the appeal and in 
fact the vakil with whom she had en¬ 
trusted the case had died and in these 
ciroumstanoes the Subordinate Judge 
held there were suflioiont reasons to ex¬ 
cuse her absence. In these circum¬ 
stances we are not prepared to interfere 
with that order. This appeal must, 
therefcr3» bi allowed and the decree of 
the lower appellate Court restored with 
o )st} both here and in second appeal. 

Appeal allowed. 
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SPENCEII VENKATASUmtA RaO. .IJ. 

Belagodit^i^l Virahkadra Oowd —Plain¬ 
tiff—Appellant. 

V, 

Kalyani Gangatnma and others —De* 
f endan ts— Kespo nd en ts. 

Appeal No. IHO of 19‘J2, Decided on 
llith Novomhor 1925, from a decree of 
the 8ub*J i BelUry, in O. S. No. G3 of 
1921. 

P. O. 5i3. li.S—Au'a-d oni>rl- 
vaftf Is cnmpr(>;a^^v. 

the partiud voUuitarilv rofer choir ilis- 
to the •tlooi'^ioii oI luodiaCors without the 
interv^udou of Court aixJ their vakils present 

^Vfer^l of Cho lirbitrator.s fur aoooptauce bv 
the Cijurt, such uu award operatos as a oom- 
piOiui»a «'t the disputo. and a ooni^eut dooroo mav 
be h'* terjus : 43 />o»a. ‘i45 and A. I. li. 

*0. Foil. [I* l-JU r ; I’ IJl'J C J) 

]iji (t) ^ h>Ii 1', ( Sch, I — 

flUit in not i>oiulln|.i botwoeii tiu* datos .«( itn 
.jjiniHiil for ilofault aiul its roslviration. 

(I* l.HMO I 

S. ir - ft>r .Vpi*el- 

lan^- 

5. Rangaa Uha - for Ue^- 

Spoacor, J. The plaintiff clsiuuul 

|his'Suit tiled in ftirtna pauiH»ris tliu 
prop^'rkioa of otio Kalyani Narar^appa on 

ground that ho wa** an illatom son 
Igdaw of that deooa.'iod |H>r»nn. After 
it)# suit had been onca diainisaetl and 
An application for restoration was 
psadiiif. there wa't a referenoe to arbitra- 
lion by the t>artio’i. The awanl of lh« 
^rbitrftlora ivasaed on tbe :f2ad Deoamber 
lf21i cat# the idaintiff 2 aoras of wet 
ind Attd a sum of Rs. 1.500. The Sub¬ 


ordinate Judge has found that the plain¬ 
tiff accepted the award and received 
Rs, 1,500. Admittedly he signed Ex. YI 
in which reference is made to the award. 
It does not, therefore, very much signify 
that at the final trial of tljis suit tbe 
receipt for the sum of Rs. 1,500 was uot 
forthcoming. Nor does it matter that- 
Rs. 500 went into the hands of one Sak- 
kara Gowd as there is evidence that that 
sum was paid to him in consideration of 
his assistance to the plaintiff in settling 
the dispute. As the decree of the lower 
Court is in accordance with the award 
the plaintiff cannot now claim to get 
any thing more than what was allotted 
to him through tlio said mediation of 
arbitrators. 


The only 'question of law raised in 
this case at the hearing of tlio appeal is 
that the reference to arbitration out of 
Court was invalid and cannot constitute 
an adjustment of the subject-matter of 
the suit within the meaning of O. 23. R. 
3, Civil P. C. In this respect 1 think we 
should follow the decision of this Court 

in Chifitalapall t Cfx tujt'X Boraii'^/a \. 

ntalapall! T enkanax (l) which adujited 
a decision of the Boinl ay High Court in 
.Vau(7(i/ MotiUi! \'. LiokaUlas Hoti'j. ('jj. In 
Pedilapaliinam lU'xLxi'h.in v. Ped^iapi:- 

l/iifu .Vua / vdi’a ( 11 / (.i) Ivrishnan and 
Odgers, .IJ., followed with soma hesitatioii 
^'/’uirdA.s’ui Difishu D,jc.tr v. Ti.ab Unyt 
Ai/uh (H but which was held to Ito wrong 
in v. ilokai i I'i L'otv;t (-j) 

hy Maoleod, C. .1., who wa-'- a | arty to 
the earlier decision. i fiand \ 

Ihiuuwrt L ju (5) is a decision of a single 
Judge of the Calcutta High Couii and in 
<t t3endra Stngh v, P .r.,„ KiuHatt (fi) 
two leainod dud.-cs rccontiv took the 
name view as that in Man- ul y 

i^Lx.d.is (-J) ur'd tlie dissenting 

Judge Mukerji. ,T . held Unit an 

award was t an a.ijustmant hy h' 

mearu:. 

u *r.‘ ’ hu attuntaU' 

calUd to the decision of this Court w 
followe.! Vo/,,u, v. U. > 

Hou'ji (1,^. Where tii« 

IV refer their dispuie« to the * 

1 n A. l. K. i9*i > ay 

I liltl ' 43 Pom 'ii3 .V, > . 

U R 104' 
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mediafcors without; the infeervenfcion of a 


Court and their vakils present the award 
of the arbitrators for acceptance by the 
Court the proper view appears to be that 
such an award operates as a compromise 
of the dispute, and a consent decree may 
be passed in its terms. In the present 
case there is all the less reason for not 
applying the cases which have held 
differently for the reason that when this 
leference to arbitration was made theie 
was no pending suit and, therefore, those 
cases, which held that reference to arbi¬ 
tration during the pendency of a suit 
without the intervention of the Court is 
not valid, do not strictly apply. For 
these reasons I would dismiss the appeal 
and confirm the lower Court’s decree 
with costs. 

Venkatasubba Rao, J. — I agree. 
The point to be decided is, whether the 
order of the lower Court giving effect to 
an adjustment between the parties con¬ 
travenes any provision of the Civil, P. C. 
The plaintiff-appellant contends that 
while a suit is pending there cannot be a 
reference to arbitration without the sanc¬ 
tion of Court and any award made in 
pursuance of such a reference not sanc¬ 
tioned, is a nullity. The facts are these. 
The plaintiff filed the suit in which the 
appeal arises, for recovery of certain pro¬ 
perties and the suit was dismissed for 
default on the 5th of November, 1921. 
The plaintiff and the 1st defendant refer¬ 
red their disputes to the arbitration of 
certain persons on the 22nd of December 
1921, who on the same day passed an 
award. I shall first assume that on the 
date of the z’eference, there was a suit 
pending. Schedule II to the Civil, P. C. 
deals with arbitration under two main 
divisions : see Gh ulam Khan v. Muham¬ 
mad Hassan (7). 

(1) Where in a pending suit the parties 
desire to have any matter referied to 
arbitration. Paragraghs 1 to 16 relate 
to this and all proceedings are under the 
supervision of the Court. The reference 
shall be made by an order of the Court. 

(2) Where the parties without having 
recourse to any litigation agree to refer 
their differences to arbitration. This is 
dealt with under two headings : 

{a) Where it is desired that the agree¬ 
ment to refer should have the sanction of 
the Court; in that case, all further pro* 

c-j i¥7”=‘29 i. a. 

N. 2‘J6=8 Sar. 154 (P. C.), 
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^edings are under the supervision of the 

Court. Paragraphs 17 to 19 deal with 
this. 

(5) Wherein pursuance of the reference 
an award has been made and any person 
then desires to get the awaird enforced by 
Court. Paragraphs 20 and 21 relate to 

this 

It is now contended thacthe reference 
in question not having been made by an 
order of Court, the award passed in pur¬ 
suance of it, cannot be recognized. The 
argument is put in this waya. S. 89 pro¬ 
vides that all references to arbitration 
and all proceedings thereunder shall be 
governed by the provisions in the Second 
Schedule. It is said that any award 
made in pursuance of a reference not 
under those provisions is illegal as con- , 
travening the provisions of the section. 

I do not desire at present toenter into 
this large question, as the point arising 
in this case can be disposed of on a short 
ground. The award, after it was passed 
was accepted and acted upon bytbe par¬ 
ties concerned. The 1st defendant paid 
and the plaintiff received Rs. 1,500 under 
O. 23, R. 3, Civil P. C., where a anit has 
been compromised by a lawful agreement 
the Court is bound to direct the com¬ 
promise to be recorded and to pass a 
decree in accordance with it. Now, has 
there been an adjustment by_aU7vful 
agreement ? The parties undoubtedly 
agreed to the terms of the adjustment 
and the mere fact and the compromise 
was the result of an award can 
difference. Supposing instead of there 
being a reference and an award, 
ties settle the terms as theresultofa 
mediation of friends, it cannot be con¬ 
tended that the compromise is for that 
reason unlawful. The effect of the re¬ 
ference and the award was merely*® 
suggest to the parties the terms on which 
the matter might be settled and 
the final settlement was clearly 
act of the parties themselves. The 
Court is not called on either t® 
recognize the reference or to enforce*he 
award as such. The compromise which 
it was asked to give effect to, falls within 
O. 23, R. 3 and is not opposed to S.89* 

In this view, it is unnecessary to confii’ 
der what the position would be if the 
parties had not entered into a compro‘ 
mise on the basis of the award. 

So far I have dealt with the question 
on the footing that there was a pendin 


1^6 ^TTIKRISHNAN V. ApPA NAIB 

mib- ^^tn'^Jopinion, however, there was 
no suit, pen/iDfi date of the re* 

ferenoe. Af I have said, the suit was 
dismisaed pr default on the 5th of 
November l921, and the reference to 
arbitratio'^jp'^®'^ 32nd of Deoenaber, 

1921. dates, that is 

on the 12l|^ November 1921, the plain¬ 
tiff had filed an application for the res¬ 
toration qI his suit. It is contended that 
the suit must be deemed to have been 
pending'by reason of that application 
having been filed. I see no reason to 
have recourse to this fiction and I hold 
that on the date of the reference there 
was no suit pending. I agree in the 
order proposed by my learned brother. 

Appeal dismissed. 
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Oodtts-TrotteRj O.J. 


{Ooutts-Trotter, 0. J.> Madras 121’3 

Morel Bros, and Go., Ltd. v. The Earl of 
Westmorland (l) which really confirms 
the very careful examination of the sub¬ 
ject in the judgment of the Master of 
the Rolls in the Court below. Now it 
is said that the English Law has been 
altered by S. 233 of the Indian Contract 
Act together with its illustration. The 
section runs : 

In cases where the agent fs personally liable, 
a person dealing with him may hold either him 
his principal, or both of them, liable. 

and then the illustration is : 

A enters iato a contract with S to sell him 
100 bales of oottoa and afterwards discovers that 
B was acting as agent for C. A may sue either 
B or C, or both, for the price of the cotton. 

In my opinion the wording of that 
section is very unfortunate because it 
gives rise to the argument and doubt as 
to whether it was not intended in 
cases of principal and agent to create by 
this section a joint liability in the ac¬ 
tion and that the section must be cons¬ 
trued as meaning that he may get judg¬ 
ment auainst both of them on oda nnr] 


Pootheri Illath Kuttikrishnan Nai) • 
Petitioner. 

v. 

Sallil Appa Nair and aiiothe) —Res¬ 
pondents. 

Oivil Rovision Petition No. 820 of 
192i Peoided on 22nd March 1926, from 
the deoroo of the Addl. Dist. Munsif, 
Oiliout. in S. C. 3. No. 435 of 1923. 

Ji* Contract Act, S. ^S^i—TAablllty of prtncl- 
aoont ts not joint but alternative, 

<rbe Itabiliby of principal and agout is uot 
Joint but ulteruatWe : (ltt04) A. C. 11, Rel. oh, 

, Wbnt 8. S38, means is that the person dealing 
feyltb the principal through the agent may at 
Ms olnntion sue either or ho may sue both of 
tbsiu alternatively in a case where lie U not 
rture >vhom his exact remedy is against; but he 
oauuot got judgment against both of them 
jointly for the amount sued (or. [P l*ilS, 0 

K, Krishna Manon —for Petitioner. 

Q. T, Chvindan Nambiar — for Res- 

Judgmont.—ln this ease a point of 
aomo lillle interest arises because the 
plaintiff on a oontraot for supply of timber 
aue^ defendants, the first of whom 
be eUei^ to be the principal and the 
geoond he alleged carried the tranaaotion 
tUrou|^, Whal the learned Judge has 
gone w lo give judgment against both of 
lbem« le ley opinion that cannot be 
doti^ The nahUily of principal and 
ageel it not joint but alternative, see 


the same transaction. In my opinion 
that is so utterly contrary to all ac¬ 
cepted principles of law that it cannot he 
right and I have come to the conclusion 


Chat wnac cne section means is that the 
person dealing with the principal through 
the agent may at his election sue either 
or he may sue both of them alterna¬ 
tively in a case where he is not sure 
whom his exact remedy is against ; but 
I am quite clear on this point that the 
section can only be construed as mean¬ 
ing that he may sue both principal and 
agent in the alternative and that he 
cannot get judgment against bothof tluiu 
jointly for the amount sued for. Tht' 
would be to turn a liability which 
clearly mutually exclusive into a joi"* 
liability, and, as pointed out hv 
House of Lords, the liability of an 
and rrincipal cannot be joint. ' 
whole conception of the Uw of pi 

pal and agent excludes all idea of 

liability. 


The plaintiflf in this case has e 
if He i« forced to his alteruative. 
his judgment against the princ'^ 
let that agaiuat the agent 
was evidence on which the le** 
could find that the prinmpaL 
in this case and the rusull I'V aU 
the decree will he modifioot^ 1* 
out that j^rt which . 

(i) .\.^57 Ti«7s 

l.. T. T0t;^gg T. L 


W, 
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uprjn the agent and retaining that part appeal from the decision 
of it which inflicts liability on the 


i:)rinoipal. It is quite true that the per- 
gon who complains is the principal and 
the principal only and that he has 
failed, but I shall not give any costs 
in this Oourt because I think that the 
creditor invited this ’appeal by taking 
judgment against both principal and 
agent. So this Oivil Revision Petition 
is dismissed without costs. 




Decree modified. 
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PiUrjUtPS AND Madhavaij Nair, JJ. 

-4. S'. Palanicuidi Chettiar — Defend¬ 
ant 1—Appellant. 


V. 


Res- 


Kahjanarama Iyer and another- 
pondents. 

Appeal No. loo of 1924, Decided on 
^^feh March 1926, from an order of the 
Sub-T.. Tanjore, in E. A. No. 9 of 1923. 

Presidency Town<t Insolvency Act, S. 8— Insol¬ 
vent has no right of appeal—Civil P. C., O. 2’2, 
li. S. 

Ualer the Presidency Towns Insolvency Act, 
au iusolvenb has no right of appeal because he 
c.in not be deemed to be a person aggrieved. 
Even assuming that the appeal is merely a con¬ 
tinuation of the original proceedings properly 
instituted by the insolvent, he cannot himself 
continue them, for if the Official Receiver refuses 
or neglect? to continue those proceedings, the 
Court may make an order dismissing the suit on 
-the defendant’s application, • 

{P 1214 C 2] 

.-J. T’’, Vifiioiifiaiha Sastri — for Appel" 

lanti. 

K. Bhasyam and M. S. Vytliinatkct 
lyci —-for Rcspondentis. 

Judgment. — Wlieh this appeal was 
filed, the appellant had been adjudicated 
(\n insolvent. A preliminary objection 
:ai taken that he cannot institute this 
to oeal. We think the case is governed 
supe'lfe© principle of the recent decision 
shall''uU Bench in Ilari Uao v. Official 
(2) fe (l). It was there ■ held that 
recour*-^^ Presidency Towns Insolvency 
their J'hT^lvent had no light of appealbe- 
(lealt® he^^ld not be deemed to be a per 
(^\ ggrle^^ The reason given was that 
rnentiad iS™|al interest but has merely 
the CPa or lactation. The same prin- 
rapplie^ftaually in the case of this 
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it is clear from O. 22, 
when the proceedings have 
instituted by the insolvent 
himself continue them, for i 
Receiver refuses or neglects, 
those proceedings, the Oouift 
an order dismissing the suif: ^ 
fendant’s application. 

Applying that principle to 
case the insolvent had no rig 
tute this appeal. The prelimii^y objec¬ 
tion must, therefore, be snapped and 
this appeal dismissed with costs. 

Appeal dismssed. 
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N. r.'n. lOalfclad. 556=49 Mad. 461 (F.B)- 


A. I. R. 1926 Madras 1214 (2) 

• • • 

'Srinivasa lYF,NGAR, J., 

Official Trustee of Madras —Plaintiff 

V. 

Chevulah Kamalammah and others —• 
Defendants. 

Civil Suit No. 132 of 1925, Decided on 
23rd Sertember 1926. 

Madras High Coxirt, Fees Rules. O. G. B- 1— 
Clatises (6) and (c)—“ Disposed of ” means ad¬ 
judicated on merits. 

The expression “ disposed of ” in Cl. (o) 
should be construed .as meaning a disposal by 
an adjudication made by the Court itself on "the 
merits of the case and not a disposal based on 
any agreeement between the parties such as 
settlement, withdrawal or compromise. 

Where a case came on for settlement of issues 
and the defendants intimated that they were 
not pressing their defence and thereupon the 
Court took it that the case should be posted for 
final disposal and on the day of final disposal the 
parties agreed and a decree was passedi: 

Held • that the case clearly fell under Cl. (b). 

[P 1215 C 1 P 121G C 2] 

V. Radhalcrishnaiyah for Plaintiff. 

P. yenkataramana Bao for Defen¬ 
dants 1 and 3. 

Judgment.—This is an application 
for review of taxation made on behalf of 
Defendants 1 to 3. The suit was on a 
mortgage and the applicants before me 
were the mortgagors. When the case 
came on for settlement of issues it was 




